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CUSTOMS PROCEDURAL REFORM ACT OF 1977

THURSDAY, FEBRUARY 2, 1978

U.S. SeNate,
SUBCOMMITTEE ON INTERNATIONAL TRADE OF THE
CoMMITTEE ON FINANCE,
Washington, D.U.

The subcommittee met, pursuant to notice, at 10 a.m. in room 2221,
Dirksen Senate Office Building, Hon. Abraham Ribicoft (chairman of
the subcommittee) presiding.

Present : Senators Ribicott, \elson.nnd Roth, Jr.

[ The committee press release announcing this hesri ing and the text
of the bill, H.R. 8149, follow. Oral testinony commences on page 41.]
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PRESS RELEASE

FOR IMMEDIATE RELEASE UNITED STATES SENATE
January 3, 1978 COMMITTEE ON FINANCE
2227 Dirksen Senate Office Bldg.

FINANCE SUBCOMMITTEE ON INTERNATIONAL TRADE TC HOLD HEARINGS
ON 7THE CUSTOMS PROCEDURAL REFORM ACT OF 1977 (H. K. 8149)

The Honorable Abraham Ribicoff, (D., Conn.), Chairman of the - -
Subcommittee on International Trade of the Committee on Finance, today
announced that the Subcommittee will hold public hearings on the Customs
Procedural Reform Act of 1977 (H.R. 8149). The hearings will be held at
10:00 a.m., Thursday, February 2, 1978, in Room 222)1 of the Lirksen Senate
Office Building.

Requests to testify.--Chairman Ribicoff stated that witnesses
desiring to testify during these hearings must make their requests to
testify to Michael Stern, Staff Director, Committee on Finance, Room
2227, Dirksen Senate Office Building, Washington, D. C. 20510, not later
than Thursday, January 26, 1978. Witnesses will be notified as soon as
possible after thls date as to when they are scheduled to appear. If for
some reason the witness is unable to appear at the time scheduled, he may
file a written statement for the record in lieu of the perscnal appearance.

Consolidated testimony.--Chairman Ribicoff also stated that the
Subcommittee strongly urges all witnesses who have a common position or
the same general interest to consolidate their testimony and designate a
single spokesman to present thelr common viewpoint orally to the Subcom-
mittee. Thls procedure will enable the Subcommittee to receive a wider
expression of views than it might otherwise obtain. Chairman Ribicoff
urged very strongly that all witnesses exert a maximum effort to consol-
idate and coordinate their statemeats.

Legislative Reorganization Act.--In this respect, he observed
that the Legislative Recrganization Act of 1946 requires all witnesses
appearing before the Committees of Congress to "file in advance written
statements of their proposed testimony, and to limit their oral presen-
tations to brief summaries of their argument.” Chairman Ribicoff stated
that in light of this statute, the number of witnesses who desire to
appear before the Committee, and the limited time available for the
hearings, all witnesses who are scheduled to testify must comply with
the followlng rules:

1. All witnesses must include with their written statements
a summary of the principal points included in the statement.

2. The written statements must be typed on letter-size paper
{not legal size) and at least 75 copies must be submitted
before the beginning of the hearing.

3. Witnesses are not to read their written statements to the
Subcommittee, but are to confine their 10-minute oral
presentations to a summary of the points inclided in the
statement.

4. No more than 10 minutes will be allowed for the oral
summary.

Witnesses who fail to comply with these rules will forfeit their
privilege to testify.

Written statements.--witnesses whc are not scheduled to make an
oral presentation, and others who desire to present their views to the
Subcommittee, are urged to prepare a written statement for submission and
inclusion in the printed record of the hearings. These written statements
should be submitted to Michael Stern, Staff Director, Senate Committee on
Finance, Room 2227, Dirksen Senate Office Building not later than Wednesday,

February 15, 1978.
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IN THE SENATE OF THE UNITED STATES
Ocroner 10,1977

Read twice and referred to the Committee on ¥Finance

AN ACT

To provide customs procedural reform, and for other purposes.

1
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Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
TITLE I—CUSTOMS PROCEDURAL REFORM

SEc. 101. This title may be cited as the “Customs Proce-
dural Reform Act of 1977,
SEC. 102. Section 315 (a) of the Tariff Act of 1930 (19
U.S.C. 1315(a)) is amended—
(1) by striking out “and” at the end of paragraph
(1) "
{2) by striking out the period at the end of para-

graph (2) and inserting in lieu thereof *; and”; and
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(3) by adding at the end thereof the following new
paragraph:

“(3) any article for which duties may, under section
505 of this Act, be paid at a time later than the time of
making entry shall be subject to the rate or rates in effect
at the time of entry.”.

SEc. 103. Section 484(a) of the Tariff Act of 1930
(19 U.S.C. 1484 (a)) is amended—

(1) by amending subsection {a) to read as follows:

“(a) REQUIREMENT AND TIME.— (1) Except as pro-
vided in sections 490, 498, 552, 553, and 336 (j) of this Act
and in subsections (h) and (i) of this section, each consignee
of imported merchandise, either in person or by en agent
authorized by the consignee in writing—

“(A) shall make entry therefor by filing with the
appropriate customs officer such documentation as is nec-
essary to enable such officer to determine whether the
merchandise may be released from customs custody ; and

“(B) shall file (cither at the time of entry or within
such time thereafter as the Secretary may prescribe
under paragraph (2) (B) of this subsection) with the
appropriate customs officer such other documentation
as is necessary to enable such officer to assess properly
the duties on the merchandise, collect accurate statistics

with respect to the merchandise, and determine whether
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any other applicable requirement of law (other than a

requirement relating to release from customs custody) is

met. ]

“(2) (A) The documentation required under paragraph
(1) of this subsection with respect to any imported merchan-
dise shall be filed at such place within the customs-collection
district where the merchandise will be released from customs
custody as the Secretary shall by regulation prescribe.

“(B} If the documentation required under paragraph
(1) (B) of this subsection with respect to any imported
merchandise is not filed with the appropriate customs officer
when entry of the merchandise is made, such documentation
shall be filed at such time within the ten-day period (exclu-
sive of Sundays and holidays) immediately following the date
of entry as the Secretary shall by regulation prescribe.

“(C) The Seccretary, in preseribing regulations to carry
out this paragraph, shall provide, to the maximum extent
practicable, for the protection of the revenue, the timely
collection of import statistics, the facilitation of the commerce
of the United States, and tbe equal treatment of all con-
signees of imported merchandise.”;

(2} by striking out “subdivision” in subsection (c)

(3) and inserting in lieu thereof “‘subsection’; and

(3) by striking out the second sentence in subsec-

tion (j).



1

wr

-1

19
20
21

29

o

24

4

Sec. 104. Sectioln 505 (a) of the Tariff Act of 1930
(19 U.S.C. 1505) is amended to read as follows.

‘“(a) Deprosit or EsTiMATED DUTIES.—Unless mer-
chandise is entered for warehouse or transportation, or under
bond, the consignee shall deposit with the appropriate cus-
toms officer at the time of making entry, or at such later time
as the Secretary may prescribe by regulation (but not to ex-
ceed thirty days after the date of entry), the amount of duties
estimated by such customs officer to be payable thereon.”.

Skc. 105. The Tarifi Act of 1930 is amended by insert-

ing after section 507 the following new section:

" “SEC. 508. RECORDKEEPING.

“(a) REQUIREMENTS.—Any owner, importer, con-
signee, or agent thereof who imports, or who knowingly
causes to be imported, any merchandise into the customs
territory of the United States shall make, keep, and render
for examination and inspection such records, statements,
declarations, and other documents which—

“(1) pertain to any such importation, or to the
information contained in the documents required by this
Act in connection with the entry of merchandise; and

““(2) are normally kept in the ordinary course of
business.

“(b) Periop or TiME—The records required by sub-
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section (a) of this section shall be kept for such periods of
time, not to exceed 5 years from the date of entry, as the
Secretary shall prescribe.

“(e) LiMiTATION.—Tor the purpose of this section
and section 509 of this Act, the phrase ‘knowingly causes to
be imported’ does not include a domestic transaction between
an importer and a person ordering merchandise from him,
unless—

“(1) the terms and conditions of the importation
are controlled by the person placing the order; or

“(2) technical data, molds, equipment, or other
production assistance, or material, components or parts
are furnished by the person placing the order with
knowledge that they will be used in the manufacture
or production of the imported merchandise.”

Sec. 106. Section 509 of the Tanff Act of 1930 (19
1.8.C. 1509) is amended to read as follows:

“SEC. 509, EXAMINATION OF BOOKS AND WITNESSES.

“(a) AvTHORITY.—In any investigation or inquiry
conducted for the purpose of ascertaining the correctness of
any entry, for determining the liability of any person for duty
and taxes due or duties and taxes which may be due the
United States, for determining Hability for fines and penal-

ties, or for insuring compliance with the laws of the United
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States administered by the United States Customs Service,
the Secretary (but no delegate of the Secretary below the
rank of district director or special agent in charge) may—
“(1) examine, or cause to be examined, upon
reasonable notice of reasonable specificity, any record,
statement, declaration or other document which may be
relevant or material to such investigation or inquiry;

“(2) summon, upon reasonable notice—

“(A) the person who imported, or knowingly
caused to be imported, merchandise into the customs
territory of the United States,

“(B) any officer, employce, or agent of such
person,

“(C) any person having possession, custody, or
care of records relating to such importation, or

“(D) any other person he may deem proper,

to appear before the appropriate customs officer at the
time and place within the customs territory of the
United States specified in the summons (exeept that no
witness may be required to appear at any place more
than one hundred miles distant from the place where he
was served with the summons), to produce such records,
statements, declarations and other documents required

to be kept under section 508 of this Act, and to give
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such testimony, under oath, as may be relevant or mate-
rial to such investigation or inquiry ; and
“(8) take, or cause to be taken, such testimony
of the person concerned, under oath, as may be relevant
or material to such investigation or inquiry.

“(b) SERVICE OF SUMMONS.—A summons issued pur-
suant to this section may be served by any person designated
in the summons to serve it. Service upon a natural person
may be made by personal delivery of the summons to him.
Service may be made upon a domestic or foreign corporation
or upon a partnership or other unincorporated association
which is subject to suit under a common name, by deliver-
ing the suminons to an officer, or managing or general agent,
or to any other agent authorized by appointment or by law
to receive service of process. The certificate of service signed
by the person serving the summons in prima facie evidence
of the facts it states on the hearing of an application for
the enforcement of the summons. When the summons requires
the production of records, such records shall be described in
the summons with reasonable certainty.

“(¢) SPECIAL PROCEDURES FOR THIRD-PARTY
SuMaoNSES.— (1) For purposes of this subsection—

“(A) The term ‘records’ includes statements, dec-
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larations, or documents required to be kept under sec-
tion 508 of this Act. \

“(B) The term ‘summons’ means any summons
issued under subsection (a) of this section which requires
the production of records or the giving of testimony
re]atiné to records. Such term does not mean any sum-

" mons issued to aid in the collection of the liability of any
person against whom an assessment has been made or
judgment rendered.

“(C) The term ‘third-party recordkeeper’ means—

“(i) any customhouse broker;
““(ii) any attorney; and
“(iii) any accountant.

C(2) If—

“(A) any summons is served on any person who is
a third-party recordkeeper; and .

“(B) the summons requires the production of, or
the giving of testimony relating to, any portion of records
made or kept of the import transactions of any person
(other than the person summoned) who is identified in
the description of the records contained in such summons;

then notice of such summons shall be given to any persons

“so identified within a reasonable time before the day fixed

in the summons as the day upon which such records are to

be examined or testimony given, Such notice shall be accom-
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9
panied by a copy of the summons which has been served and
shall contain directions for staying compliance with the sum-
mons under paragraph (5) (B) of this subsection.

“(3) Any notice required vnder paragraph (2) of this
subsection shall he sufficient if such notice is served in the
manner provided in subsection (b) of this section upon the
person entitled to notice, or is mailed by certified or reg-
istered mail to the last known address of such person, or, in
the absence of a last known address, is left with the person
summoned. If such notice is mailed, it shall be suflicient if
mailed to the last known address of the person entitled to
notice.

“(4) Paragraph (2) of this subsection shall not apply
to any summons—

“{A) served on the person with respect to whose
liability for duties or taxes‘ the summor;s is issued, or
any officer or employee of such person; or

“(B) to determine whether or not records of the
import transactions of an identified person have heen
made or kept.

“(5) Notwithstanding any other law or rule of law,
any person who is cntitled to notice of a summons under
paragraph (2) of this subsection shall have the right—

“(A) to intervene in any procecding with respect

23-8990-78 - ¢
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to the enforcement of such summons under section 510
of this Act; and
“(B) to stay compliance with the summons if, not
later than the day before the day fixed in the summons
as the day upon which the records are to be examined
or testimony given—
“(i) notice in writing is given to the person
summoned not to comply with the summons; and
“(ii) a copy of such notice not to comply with
the summons is mailed by registered or certified mail-
to such person and to-such office as the Secretary
may direct in the notice referred to in paragraph
(2) of this subsection.

“(6) No examination of any records required to be

produced under a summons as to which notice is required

under paragraph (1) of this subsection may be made—

“(A) before the expiration of the period allowed

for the notice not to comply under paragraph (5) (B)

_ of this_subsection, or

“(B) if the requirements of such paragraph (5)
(B) have been met, except in accordance with an order
issued by a court of competent jurisdiction authorizing
examination of such records or with the consent of the

person staying compliance.

“(7) The provisions of paragraphs (2) and (5) of this
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subsection shall not apply with respect to any summons if,
upon petition by the Secretary, the court determines, on the
basis of the facts and circumstances alleged, that there is
reasonable cause to believe the giving of notice may lead to
attempts to conceal, destroz, or alter records relevant to the
examination, to prevent the communication of information
from other persons through intimidation, bribery, or collusion,
or to flee to avoid prosecution, testifying, or production of
records.”.

Sec. 107. Section 510 of the Tariff Act of 1930 (19
U.S.C. 1510) is amended to read as follows:

“SEC. 510. JUDICIAL ENFORCEMENT.

“(a) OrDER oF CoOURT.—If any person summoned
under section 509 of this Act neglects or refuses to appear, to
testify, or to produce records, the district court of the United
States for any district in which such person is found or resides
or is doing business, upon application and after notice to any
such person and hearing, shall have jurisdiction to issue an
order requiring such person to appear and give testimony or
appear and produce records, or both, and any failure to obey

such order of the court may be punished by such court as a

-contempt thereof. _

“(b) CoNTEMPT. Any person adjudged guilty of con-
tempt for neglecting or refusing to obey a lawful summons

issued under section 509 of this Act and for refusing to obéy
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the order of the court may, for so long as the failure con-
tinues and in addition to the punishment imposed by the
court, be prohibited from importing merchandise into the
customs territory of the United States directly or indirectly
or for his account, and th(i Secretary may instruct the appro-
priate customs officers to withhold delivery of merchandise
imported directly or indirectly by him or for his account. If
such failure continues for a period of one year from the date
of such instruction such officer shall cause all merchandise
held in customs custody pursuant to this provision to be sold
at public auction or otherwise disposed of under the customs
laws.”.

8ec. 108. Section 511 of the Tariff Act of 1930 (19
U.8.C. 1511) is repealed.

Sec. 109. Section 557 of the Tariff Act of 1930 (19
US.C. 1557) is amended by adding at the end thereof the
following new subsection:

“(d) WiTHDRAWAL BEFORE PAYMENT.—Merchan-
dise may be withdrawn for consumption without the pay-
ment of the duty thereon if the consignee or transferee is
permitted to pay duty at a later time pursuant to regula-
tions prescribed by the Secretary under section 505 of this
Act.”. |

SE0. 110. Section 584 of the Tariff Act of 1930 (19
U.8.C. 1584) is amended—
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(1) by inserting “or any person directly or indi-
rectly responsible for any discrepancy between the mer-
chandise and said manifest”’ immediately after “or the
owner of such vessel or vehicle” each place it appears
in the first sentence of the first undesignated paragraph
of such section;

(2) by inserting “or any person directly or indi-
rectly responsible for heroin, morphine, cocaire, isonipe-
caine, or opiate being in such merchandise’” immediately

_after “or the owner of such vessel or vehicle” in the
first sentence of the second undesignated paragraph of
such section; and

(3) by inserting “‘or any person directly or indi-
rectly responsible for smoking opium, opium prepared
for smoking, or marihuana being in such merchandise”
immediately after “or the owner of such vessel or vehi-
cle” in the second sentence of the second undesignated
paragraph of such section.

Sec. 111. (a) Section 592 of the Tariff Act of 1930
(19 U.S.C. 1592) is amended to read as follows:
“SEC.A592. PENALTIES FOR FRAUD, GROSS NEGLIGENCE,
- AND —ﬁEGLIGENCE.
o (a) IN GENERAL.—Any consignor, seller, owner, im-
porter, consignee, agent, or other person (hereinafter in this

section referred to as a ‘person’) who by fraud, gross negli-
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gence, or negligence enters or introduces or attempts to enter
or introduce any merchandise into the commerce of the
United States by means of—
“(1) any invoice declaration, affidavit, letter,
paper, written or oral statement, or act which is mate-
rial and false, or

“(2) any omission which is material,

. whether or not the United States is or may be deprived of the

lawful duties, or any portion thereof, shall be subject to a
monetary penalty as provided for in subsection (d). If the
Secretary has reasonable cause to believe that such person
is insolvent or beyond the jurisdiction of the United States
or that seizure is otherwise essential to protect the revenue
of the United States or to prevent the introduction of pro-
hibited or restricted merchandise into the customs territory
of the United States, such merchandise may be seized and,
upon assessment of a monetary penalty, forfeited unless the
monetary penalty is paid within the time specified by law.
Within a reasonable time after any such seizure is made,
the Secretary shall issue to the person concerned a written
statement containing the reasons for the seizure. After
seizure of merchandise under this subsection, the Secretary
may, in the case of prohibited or restricted merchandise, and
shall, in the case of any other merchandise, return such mer-

chandise upon the deposit of security not to exceed the
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maximum monetary penalty which may be assessed under
subsection (d).

“{(b) Norice.—If the appropriate customs officer has
reasonable cause to believe that there has been a violation of
subsection (a) and determines that further proceedings are
warranted, he shall issue to the person concerned a written
notice of his intention to issue a claim for & monetary pen-
t)glty. Such notice shall—

“{1) describe the merchandise;

“(2) set forth the details of the entry or introduc-
tion or the attempted entry or introduction;

“(3) specify all laws and regulations allegedly
violated ;

“(4) disclose all the material facts which establish
the alleged violation;

“(5) state whether the alleged violation occurred
as a result of fraud, gross negligence, or neEigence;

“(6) state the estimated loss of lawful duties, if
any, and, taking into account all circumstances, the
amount of the proposed monetary penalty ; and

“(7) inform such person that he shall have a rea-
sonable opportunity to make representations, both oral
and written, as to why a claim for a monetary penalty
should not be issued in the amount stated.

No notice is required under this subsection for any violation
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of subsection (a) which is noncommercial in nature or for
which the proposed penalty is él,OOO or less.

“(c) VioLAaTiON.—After considering representations, if
any, made by the person concerned pursuant to the notice
issued under subsection (b), the appropriate customs officer
shall determine whether any violation of subsection (a), as
alleged in the notice, has occurred. If such officer determines
that there was no violation, he shall promptly notify, in writ-
ing, the person to whom the notice was sent. If such officer
deterrﬁines that there was & violation, he shall issue & written
claim to such person. The written claim shall specify all
changes in the information provided under paragraphs (1)
through (G) of subsection (b). Such person shall have a
reasonable opportunity under section 618 of this Act to make
representations, hoth oral and written, seeking remission or
mitigation of the monetary penalty. At the conclusion of
any proceeding under such section 618, the appropriate cus-
toms officer shall provide to the person concerned a written
statement which sets forth the final determination and the
findings of fact and conclusions of law on which such deter-
mination is based.

“(d) PeNarTiEs.— (1) The monetary penalty for a
violation resulting from fraud shall not exceed the domestic
value of the merchandise.

“(2) The monetary penalty for a violation resulting
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from gross negligence shall not exceed the lesser of the
domestic value of the merchandise which is the subject -of
the claim for such monetary penalty or four times the lawful
duties of which the United States is or may be deprived.
Ii such violation did not affect the assessinent of duties, the
monetary penalty shall not exceed 40 percent of the dutiable
value.

“(3) The monetary penalty for a violation resulting

© ‘@ 1 & o A o 1o

from negligence shall not exceed the lesser of the domestic

-
o

value of the merchandise which is the subject of the claim
11 for such monetary penalty or two times the lawful duties
12 of which the United States is or may be deprived. If such
13 violation did not affect the assessment of duties, the monetary
14 penalty shall not exceed 20 percent of the dutiable value.
15 “(4) Notwithstanding section 514 of this Act, if the
16 United States has been deprived of lawful duties as a result
17 of a violation of subsection (a), the approprinte customs B
18 officer shall require that such lawful duties be restored,
19 whether or not a monetary penalty is assessed.

20 “(e) CLERICAL Errors.—Notwithstanding sn‘bsc(‘ti(ﬁ;
21 (a), merchandise shall not be seized nor shall a monctary
22 penalty be assessed for a violation resulting from clerieal
23 errors, or mistakes of fact, unless such crrors or mistakes

24 cstablish a pattern of negligent conduct.
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“(fy Prror DiscLoSURE—If the person concerned
discloses the circumstances of a violation of subsection (a)
before, or without knowledge of, the commencement of a
formal investigation of such violation, with respect to such
violation, merchandise shall not be seized and any monetary
penalty to be assessed under subsection (d) shall not
exceed—

““(1) if the violation resulted from fraud—

“(A) the amount of the lawful duties of which
the United States is or may be deprived so
lbng as such person tenders the unpaid amount of
the lawful duties at the time of disclosure or within
thirty days, or. such longer period as the appro-
priate customs officer may provide, after notice by
the appropriate customs officer of this calculation of
such unpaid amount, or

“(B) if such violation did not affect the assess-
ment of duties, 10 percent of the dutiable value; or
“(2) if the violation resulted from negligence or

gross negligence, the interest (computed from the date
of liquidation at the prevailing rate of interest applied
under section 6621 of the Internal Revenue Code of
1954) on the amount of lawful duties of which the
United States is or may be deprived so long as such

person tenders the unpaid amount of the lawful duties
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at the time of disclosure or within thirty days, or such
longer period as the appropriate customs officer may
provide, after notice hy the appropriate customs oflicer
of this calculation of such unpaid amount.
The person asserting lack of knowledge of the commence-
ment of a formal investigation has the burden of proof in
cstablishing such lack of knowledge.

“(g) Districr Courr.—Notwithstanding any other
provision of law, in any procceding in a United States
district court commenced by the United States pursuant to
scction 604 of this Act for the recovery of any monetary
penalty claimed under this section—

“(1) all issues, including the amount of the pen-
alty, shall be tried de novo;

“(2) if the monetary penalty is based on fraud,
the United States shall have the burden of proof to
establish the alleged violation Ly clear and convineing
evidence;

““(3) if the monetary penalty is based on gross neg-
ligence, the United States shall have the burden of
proof to establish all the elements of the alleged violation;
and

‘“(4) if the monetary penalty is based on negli-
gence, the United States shall have the burden of proof

to establish the act or omission constituting the viola-
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tion,“ and the alleged violator shall have the burden of

proof that the act or omission did not occur as a result of

negligence.”

(b) Section 603 of the Tariff Act of 1930 (19 U.S.C.
1603) is amended by inserting “promptly” immediately after
“to report”.

(¢) Section 613 of the Tariff Act of 1930 (19 U.S.C
1613) is amended—

(1) by striking out “Any” in the first sentence and
inserting in lieu thereof “(a) Kxcept as provided in
subsection (D) of this section, any”; and

(2) by adding at the end thereof the following new
subsection

“(b) If merchandise is forfeited under section 592 of

this Act, any proceeds from the sale thereof in excess of

the monetary penalty finally assessed thereunder and the
expenses and costs described in subsection (a) (1) and
(2) of this subsection incurred in such sale shall be returned
to the person against whom the penalty was assessed.”

(d) Section 615 of the Tariff Act of 1930 (19 U.S.C.
1615) is amended by inserting * (other than those arising
under section 592 of this Act)” immediately after “In all
suits or actions”’. '

(e) Section 821 of the Tariff Act of 1930 (19 U.S.C.
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1621) is amended by “inserting the following after “Pro-
vided, That”: “in the case of an alleged violation of section
592 of this Act arising out of gross negligence or negligence,
such suit or action shall not be instituted more than five years
after the date the alleged violation was committed: Provided
further, That”.

(f) (1) The amendments made by subscctions (a)
through (d) of this scction shall take effect with respect
to proceedings commenced on or after the 90th day after
the date of the cnactment of this Act; except th_at section
592 (g) of this Act (as added Dy subsection (a) of this
section) shall take effect on such date of enactinent.

(2) (A) The amendment made by subsection (c) shall
apply with respect to alleged violations of section 592 of
the Tariff Act of 1930 resulting from gross negligence or
negligence which are committed on or after the date of the
cnactment of this Act.

(B) In the case of any alleged violation of such sec--
tion 592 resulting from gross negligence or negligence which
was committed before the date of the enactment of this Act
and for which no suit or action for recovery was commenced
hefore such date of enactment, no suit or action for recovery
with respect to such alleged violation shall be instituted

after—
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(i) the closing date of the 5-year period beginning
on the date on which the alleged violation was com-

mitted, or

(ii) the closing date of the 2-year period beginning

on such date of enactment,
which ever date later occurs, except that no such suit or action
may De instituted after the date on which suc. suit or action
would have been barred under section 621 of the Tariff
Act of 1930 (as in effect on the day before such date of

enactment) .

SEc. 112, (a) Section 607 of the Tariff Act of 1930
(19 U.8.C. 1607) is amended by striking out “$2,500” in
the heading of such section and inserting in lieu thereof
“810,000”, and by striking out “$2,500” each place that it
appears therein and inserting in lieu thereof “$10,000”,

(b) Section 610 of the Tariff Act of 1930 (19 U.S.C.
1610) is amended by striking out “$2,500” in the heading of
such seetion and inserting in licu thereof “$10,000”, and by
striking out “$2,500” in such section and inserting in lieu
thereof “$10,000”.

(c) Section 612 of the Tariff Act of 1930 (19 U.S.C.
1612) is amended by striking out “$2,500”—éach place it

appears therein and inserting in lieu thereof “$10,000”.
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Sec. 113. The Tariff Act of 1930 is amended by insert-
ing immediately after section 624 the following new section:
“SEC. 625. PUBLICATION OF RULINGS.

“Within 120 days after issuing any ruling under this
Act with respect to any prospective customs transaction, the
Sceretary shall have such ruling published in the Customs
Bulletin or shall otherwise make such ruling available for
public inspection.”.

SEC. 114. Section 641 of the Tariff Act of 1930 (19
U.S.C. 1641) is amended—

(1) by inserting after “governing the licensing”
in the first sentence of subsection (a) the following:

“, and renewal of licensing,”; and

(2) by inserting after the third sentence in sub-
section {a) the following new sentences: “Three years
after the date of the enactment of the Customs Proce-
dural Reform Act of 1977, all licenses issued under this
subsection before such date of enactment shall be subject
to renewal. After such date of enactment, the Secretary
of the Treasury shall only issue or renew licenses under
this subsectic:. which are valid for a period of three years
after the date of their issuanee or renewal. No license

may be renewed unless the licensee makes application
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therefor to the Secretary within the 90-day period
occurring before the expiration date of the license.”.
TITLE II—-CUSTOMS SIMPLIFICATION

SEc. 201. This title may be cited as the “Customs Sim-
plification Act of 1977, i

SEc. 202. (a) Section 11 of the Act of March 1, 1879
(19 U.S.C. 467) is amended to read as follows:

“SEc. 11. The Secretary of the Treasury may by regu-

lation require such marks, brands, and stamps or devices to

-—10—beplaced on any container including any recoptacle, vessel,

1
12

13
14

15
16
17
18
19
20
21
22
23

or form of package, bottle, tank, or pipeline used for holding,
storing, transferring or conveying imported distilled spirits,
wines and malt liquors as he deems necessary and proper in
the administration of the Federal laws applicable to such
imported distilled spirits, wines and malt liquors and may
specify those marks, brands, and stamps or devices which the
importer or owner shall place or have placed on containers.
Any container of imported distilled spirits, wines, or malt
liquors withdrawn from customs custody purporting to con-
tain imported distilled spirits, wines, or malt liquors fonnd
without having thercon any mark, brand or stamp or deviee
the Beerctary of the Treasury may require, shall be with

its contents, forfeited to the United States of America.”
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(b) Section 5205 (a) (2) (C) of the Internal Revenue
Code of 1954 is amended to read as follows:

“(C) distilled spirits, lawfully withdrawn from
bond, in immediate containers the sampling of which
may be required (whether or not it is, in fact, re-
quired) under other provisions of internal revenue
or customs law and regulations issued pursuant
thereof;”.

(c) The Secretary may issue rcgulations authorized
under the amendment made by subsection (a) at any time |
after the date of the enactment of this Act, but the amend-
ment made by such subsection shall not take cffect until the
60th day after the date on which such regulations are issued
and shall not apply to other than merchandise which is
entered, or withdrawn from warehouse, for consumption on
or after such 60th day.

Skc. 203. (a) Schedule 8 of the Tariff Schedules of the
United States (19 U.S.C. 1202) is amended as follows:

(1) Item 812.20 is amended by striking out “3
pounds” and inserting in lieu thereof “2 kilograms”,
by striking out “1 quart” and inserting in lieu thereof

“1 liter”, and by striking out “300 cigarettes” and in-

serting in lieu thereof “200 cigarettes”,

23-8930-78 -3
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(2) Item 812.25 is amended by striking out *‘ (in-
cluding not more than 1 wine gallon of alcoholic bever-
ages and not more than 100 cigars)” and inserting in
liew thereof “(not including alcoholic beverages and
cigarettes but including not more than 100 cigars)”.

(3) Item 812.40 is amended by inserting “(in-

- cluding not more than 4 liters of alcoholic beverages) ”

after “Not exceeding $200 in value of articles”.

(4) The prefatory note to item 813.10 is amended
by inserting the following before the colon at the end
of such note: “(including American citizens who are
residents of American Samoa, Guam, or the Virgin
Islands of the United States) *’.

(5) Item 813.30 is amended by striking out “1
quart” each place it appears and inserting in lieu thereof
“1 liter”, by striking out “1 wine gallon” and inserting
in lieu thereof ““4 liters”, and by inserting “200 ciga-
rettes and” before “100 cigars”.

(6) Ttem 813.31 is amended by striking out “$100”
wherever it appears, and inserting in lien thereof
“$250”, and by striking out “$200” and inserting in
lieu thereof “$500”.

(7) Ttem 814.00 is amended by striking out “3
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pounds” and inserting in lieu thereof “2 kilograms” and

by striking out “1 quart” and inserting in lieu thereof

“1 liter”.

(8) Item 860.10 is amended by striking out “8
ounces” and inserting in lieu thereof “300 milliliters”,
by striking out “4 ounces” and inserting in lieu thereof
“150 milliliters”, and by striking out “2 ounces” and
inserting in lieu thereof “100 milliliters”.

(9) Item 860.20 is amended by striking out “}
ounce” each place that it appears and inserting in lieu
thereof “3.5 grams”,

(b) (1) The amendments made by this section with re-
spect to metric conversion apply to merchandise entered on
or after January 1, 1980.

(2) The amendments made by this section {other than
those referred to in paragraph (1)) shall apply with respect
to persons arriving in the United States on or after the 30th
day after the date of the enactment of this Act.

SEc. 204. (a) Schedule 8 of the Tariff Schedules of the
United States (19 U.S.C. 1202) is further amended by
redesignating part 6 as part 7, by striking out “Part 6 head-

note:” in part 7 (as so redesignated) and inserting in lien
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1 thereof “Part 7 headnote:”; and by inserting after part 5

2 the following new part:

| PART 6.—NONCOMMERCIAL  ~|- -
IMPORTATIONS oOF LiMiTED
VaLve

Part 6 headnote:

1. For the purposes of this part
the rates of duty for articles pro-
vided for in this part shall be as-
sessed in lieu of any other rates of
duty except free rates of duty on
such articles, unless the Scerectary
of the Treasury or his delegate de-
termines, in accordance with regula~
tions, that the application of the
rate of duty provided in this part to
any article in licu of the rate of duty
otherwise applicable thereto ad-
versely affects the economic intercst
of the United States.

Articles for personal or housechold
use, or as bona fide gifts, not im-
ported for the account of another
person:

869. 00 Accompanying a person, arriv-

ing in the United States and

valued in the aggregate (ex-
clusive of duty-free articles)
not over $600 fair retail
value in the country of ac-
quisition, if such person has
not received the benefits of
this item (869.00) within the
30 days immediately pre-

cedinghisarrival, .......... 10% of the 10% of the

fair retail fair retail
value or value or
5% of the 5% of the
fair retail fair retail
value of value of
such arti- such arti-
cles as cles as
have been have been
acquired in acquired in
American American
Samoa, Samoa,
Guam, or Guam, or
the Virgin the Virgin
Islands of Islands of
the United the United
States States '’

3 (b) The amendment made by this section shall apply

4 to persons and articles arriving in the United States on or

5 after the 30th day after the date of the enactment of this Act.
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SEc. 205. Section 315(d) of the Tariff Act of 1930
(19 U.S.C. 1315(d) ) is amended by striking out “weekly
Treasury Decisions” and inserting in lieu thereof “Federal
Register”.

Sec. 206. (a) Section 321 (a) (1) of the Tariff Act
of 1930 (19°U.S.C. 1321 (a) (1)) is amended by striking
out “$3” and inserting in licu thereof “$10”, and by striking
out “or” after “duties’”” wherever it appears and inserting
in lieu thereof “and”. o

(b) (1) Subparagraph (A) of section 321 (a) (2} of
the Tariff Act of 1930 (19 U.8.C. 132i(a) (2)) is
amended by striking “$10” and inserting in liew thereof
“$25”, and Dy striking out “$20” and inserting in Tieu
thereof “$40”.

(2) Subparagraph (B) of such section 321 (a} (2) is
amended by striking out “$10” and inserting in lieu there-
of “$25".

(3) Subparagraph (C) of such section 321 (a) ('2) is
amended by striking “$1” and inserting in lieu thereof
“$5”. 7

SEC. 207. Section 466 (a) of the Tariff Act of 1930 (19
U.S.C. 1466 (a) ) is amended by striking out ‘; and if the
owner or master” and all that follows thel_'eafter down
throtigh the period at the end of the first sentence and insert-

ing in lieu thereof the following: . If the owner or master
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willfully or knowingly neglects or fails to report, make entry,
and pay duties as herein required, or if he makes any false
statement in respect of such purchases or repairs without
reasonable cause to believe the truth of such statements,
or aids or procures the making of any false statement as
to any matter material thereto without reasonable cause to
believe the truth of such statement, such vessel, or a
monetary amount up to the value thereof as determined by
the Secretary, to be recovered from the owner, shall be sub-
ject to seizure and forfeiture.”
Sro. 208. Section 483 (1) of the Tariff Act of 1930 (19
U.8.C. 1483 (1) ) is amended—

(1) by inserting “or the holder of an air waybill”
immediately after “bill of lading”;

(2) by adding “in the case of a bill of lading”
immediately before “if consigned to order, by the con-
signor”’; and

(3) by striking out the period at the end of the
first sentence and inserting in lieu thereof the following:
“; except that this section shall not limit in any way
the rights of the consignor, as prescribed by article 12
of the Y7arsaw Convention (49 Stat. 3017) .”

Sec. 209. Section 491 of the Tariff Act of 1930 (19
U.8.C. 1491) is amended—
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1 (1) by amending the section heading to read as

2 follows:

3 “SEC. 491, UNCLAIMED MERCHANDISE; DISPOSITION OF

4 FORFEITED DISTILLED SPIRITS, WINES AND

5 BEER”;

6 (2) by inserting “(a)” at the beginning of such

7 section;

8 (3) by striking out “one year” wherever it appears

9 therein and inserting in lieu thereof “‘six months”; and
10 (4) by adding at the end thereof the following new
11 subsection:
12 “(b) All distilled spirits, wines, and beer forfeited to the
13 (overnment summarily or by order of court, under any pro-
14 vision of law administered by the United States Customs
15 Service, shall be appraised and disposed of by—
16 “(1) delivery to such Government agencies, as in
17 the opinion of the Secretary have a need for such distilled
18 -spirits, wines, and beer for medical, scientific, or mechan-
19 ical purposes, or for any other official purpose for which
20 appropriated funds may be expended by a Government
21 - agency;
22 “(2) gifts to such eleemosynary institutions as, in
23 the opinion of the Secretary, have a need for such dis-

24 tilled spirits, wines, and beer for medical purposes;
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“(3) sale by appropriate customs officer at public
auction under such regulations as the Secretary shall
prescribe, except that before making any such sale the
Secretary shall determine that no Government agency or
eleemosynary institution has established a need for such
spirits, wines, and beer under paragraph (1) or (2);
or
‘““(4) destruction.”

SEo. 210. (a) The Tariff Act of 1930 is amended by

adding immediately after section 503 the following new

section: -
“SEC. 504 LIMITATION ON LIQUIDATION.

“(a) LiQuiDATION.—Except as provided in subsection
(b), an entry of merchandise not liquidated within one year
from:

““(1) the date of entry of such merchandise;

“(2) the date of the final withdrawal of all such
merchandise covered by a warehcuse entry; or

“(8) the date of withdrawal from warehouse of
such merchandise for consumption where, pursuant to
regulations issued under section 104 of this Act, duties
may be deposited after the filing of an entry or with-
drawal from warehouse;

shall be deemed liquidated at the rate of duty, value, quantity,

and amount of duties asserted at the time of entry by the
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importer, his consignee, or agent. Notwithstanding section
500 {e) of this Act, notice of liquidation need not be given of
an entry deemed liquidated.

“(b) ExTENSION.—The Secretary may extend the
period in which to liquidate an entry by giving notice of
such extension to the importer, his consignee, or agent in
such form and manner as the Secretary shall prescribe in
regulations, if—

“(1) information needed for the proper appraise-
ment or classification of the merchandise is not available
to the appropriate customs officer;

“(2) liquidation is suspended or such extension is
required by statute;

“(8) liquidation is suspended pursuant to court

" order; or '
4 (4) thé importer, consignee, or his agent requests
such extension and shows good cause therefor.

“(c) NoOTICE OF SUSPENSION.—If the liquidation of

any entry is suspended, the Secretary shall, by regulation,

" require that notice of such suspension be provided to the

importer or consignee concerned and to any authorized agent

.and surety of such importer or consignée.

“(d)” LaMITATION.—Any entry of merchandise not
liquidated at the expiration of four years from the applicable

date specified in subsection (a) of this section, shall be
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" deemed liquidated at the rate of duty, value, quantity, and

amount of duty asserted at the time of entry by the importer,
his consignee, vr agent, unless liquidation continues to be
suspended puvrsuant to statute or court order. When such a
suspension of liquidation is removed, the entry shall be
liquidated within 90 days therefrom.”

(b) The amendment made by this section applies to the
entry or withdrawal of merchandise for consumption on or
after 180 days after the enactment of this Act.

SEc. 211. Section 520 (¢) (1) of the Tariff Act of 1930
(19 U.S.C. 1520 (c) (1)) is amended to read as follows:

“(1) a clerical error, mistake of fact, or other inad-
vertence not amounting to an error in the construction
of a law, adverse to the importer and manifest from the
record or established by documentary evidence, in any
entry, liquidation, or other customs transaction, when
the error, mistake, or inadvertence is brought to the at-

* tention of the\appropﬁate customs officer within one year
after the date of liquidation or exaction; or”.

Sec. 212. (a) Section 526 of the Tariff Act of 1930
(19 U.8.C. 1526) is amended—

- (1) by striking out “It” in subsection (a) and

inserting in lieu thereof ‘“Except as provided in subsec-

tion (d) of this section, it” ; and
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(2) by adding at the end thereof the following new
subsection:

“(d) ExeMPTIONS.— (1) The trademark provisions of
this section and section 42 of the Act of July 5, 1946 (60
Stat. 440; 15 U.S.C. 1124}, do not apply to the importation
of articles accompanying any person arriving in the United
States when such articles are for his personal use and not for
sale if (A) such articles are within the limits of types and
quantities determined by the Secretary pursuant to para-
graph (2) of this subsection, and (B) such person has not
been granted an exemption under this subsection within
thirty days immediately preceding his arrival.

“(2) The Secretary shall determine and publish in the
Federal Register lists of the types of articles and the quanti-
ties of each which shall be entitled to the exemption provided
by the subsection. In determining such quantities of particu-
lar types of trade-marked articles, the Secretary shall give
such consideration as he deems necessary to the numbers of
such articles usually purchased at retail for personal use.

“(8) If any article which has been exempted from the
restrictions on importation of the trade-mark laws under this
subsection is sold within one year after the date of importa-
tion, such article, or its value (to be recovered from the im-

porter) , is subject to forfeiture. A sale pursuant to a judicial
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order or in liquidation of the estate of a decedent is not subject
to the provisions of this paragraph.

“‘(4) The Secretary may prescribe such rules and regu-
lations as may be necessary to carry out the provisions of this
subsection.”.

(L) Section 42 of the Act of July 5, 1946 (15 U.S.C.
1124), is amended by striking out “That” and inserting in
licu thereof “Except as provided in subsection (d) of section
526 of the Tariff Act of 1930,”.

SEc. 213. Section 599 of the Tariff Act of 1930 (19
U.8.C. 1599) is amended by ,inserting “(other than a yacht
or other pleasure boat)” after “part, any vessel”’.

» Sec. 214. The first sentence of section 27, Merchant
Marine Act of 1920, as amended (46 U.S.C. 883), is further \
amended by deleting the word ‘“thereof” where it first ap-
pears and Dy inserting in lieu thereof “of the merchandise
(or a monetary amount up to the value thereof as determined
by the Secretary of the Treasury to be recovered from any
consignor, seller, owner, importer, consignee, agent, or other
person or persons so transporting or causing said merchan-
dise to be transported) ™.

SEC. 215. (a) Sections 2654, 4381, 4382, and 4383
of the Revised Statutes of the United States (19 U.S.C. 58
and 46 U.S.C. 329, 330, and 333) are each repealed.

(b) The amendments made by subsection (a) shall not

be deemed to prohibit the Secretary of the Treasury from
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the fixing of fees, charges, or prices under the authority of
section 501 of the Act of August 31, 1951 (65 Stat. 290;
31 U.S.C. 483a).

Sec. 216. Except as may be provided in the Tariff
Schedules of the United States, no officer or employee of
the United States (including any member of the uniformed
services) is entitled, when returning to the United States
from abroad— ‘

(1) to admission free of duty without entry of his
or her baggage and effects; or
(2) to expedited customs examination and clear-
ance of his or her baggage and effects;
unless such officer or employee—
(A) is seriously ill or infirm,
{B) has been summoned home by news of affliction
or disaster, or
(C) is accompanying the body of a deceased
relative.
For purposes of this section, the term “baggage and effects”
means any article which was in the possession of the officer
or employee while abroad and is being imported in connec-
tion with his or her arrival and is intended for his or her
bona fide personal or household use. Such term does not
include any article imported as an accommodation to others

or for sale or other commercial use,
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TITLE III-CUSTOMS SERVICE APPROPRIA-
TIONS AUTHORIZATION

-3——— SE0-3861. (a) For the fiscal year beginning Ociober 1,

4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19

1979, and each fiscal year thereafter, there are authorized to
be appropriated to the Départment of the Treasury for the
United States Customs Service only such sums as are author-
ized by subsection (b) or as may hereafter be authorized by
law. —-

(b) There are authorized to be appropriated to the

Department of the Treasury for the fiscal years beginning on

- October 1, 1979, and October 1, 1980, such sums as mﬁy

be necessary for the United States Customs Service to carry
out its functions.
TITLE IV—-SEPARABILITY OF PROVISIONS

Sec. 401 If any provision of this Act, or the applica-
tion thereof to any person or circumstances, is held invalid,
the remainder of the provisions of this Act and the appli- ~
cation of such provisions to other persons or circumstances,
shall not be affected thereby.

Passed the House of Representatives October 17, 1977,

Attest: EDMUND L. ﬁENSHAW, JR.,
Clerk.



41

Senator Risicorr. The subcommittee will come to order.

This morning we will hear testimony on H.R. 8149. It has been 20
years since Congress last reviewed customs procedure, and during that
period our trade has grown enormously, both in volume and in im-
portance to our economy. .

Because of this, congressional review of the activities of the Customs
Service is timely. Most customs laws were enacted when customs re-
ceipts were the principal source of Federal revenue and clerks with
quill pens handled the entry of goods. Times have changed. )

Today, computers have replaced clerks and cargo arrives by jet as
well as by sea and land. Customs revenues are relatively less important.

The primary purpose of the Customs Service is the regulation of im-
ports into the United States. Not only does Customs enforce quotas and
other import restraints, it also administers more than 300 other laws
at the border. The substance of these laws ranges from protection of
endangered species to narcotics control.

In recognition of these changes, the Treasury, the private sector and
the Ways and Means Committee have worked for several years to iden-
tify and improve numerous archaic laws and procedures. The results
of their effort are now before the Finance Committee as H.R. 8149.

We will examine the bill closely to insure that it serves the best in-
terests of all Americans affected.

We are pleased to welcome the Commissioner of Customs, Mr.
Chasen, our first witness.

Mr. Crasex. Senator, if I may start by introducing the people at
the table with me from Customs, on my right is Bob Dickerson who is
the Deputy Commissioner of Customs; on my left is Dick Abbey who is
the Deputy Chief Counsel; and on the extreme right is Mr. Leonard
Lehman, who is the Assistant Commissioner for Regulations and
Rulings.

STATEMENT OF HON. ROBERT E. CHASEN, COMMISSIONER, CUS-
TOMS SERVICE, ACCOMPANIED BY BOB DICKERSON, DEPUTY
COMMISSIONER OF CUSTOMS; RICHARD H. ABBEY, DEPUTY CHIEF
COUNSEL; AND LEONARD LEHMAN, ASSISTANT COMMISSIONER
FOR REGULATIONS AND RULINGS

Mr. Cuasex. I am pleased and delighted to have the opportunity
to appear before this committee in support of H.R. 8149, which would
amend the Tariff Act of 1930 and, more importantly to us, authorize
customs procedural reform and simplification.

This bill represents the culmination of cooperative efforts by the
Customs Service, the importing community, and the Trade Subcom-
mittee of the House Ways and Means Committee, working together
to fashion a bill which would eliminate antiquated customs proce-
dures and permit the implementation of major administrative and op-
erational reforms.

This bill is quite similar to the bill originally proposed by the ad-
ministration and contains the essential administration proposals
which would permit Customs to process commercial importations more
effectively, simplify its revenue collection and its accounting proce-
dures, improve import data verification and better utilize the resources
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of Customs so that the many responsibilities assigned to our service
may be successfully carried out. )

ow, H.R. 8149 is not what one would call glamorous legislation.
Proposals for administrative reform rarely fall within that category.
We are hopeful, however, that after you have fully considered the
benefits which will result from enactment of H.R. 8149 you will share
our feelings of support of this bill. .

The last major piece of legislation dealing with Customs adminis-
trative reform was enacted more than 20 years ago. Since then, the
value of U.S, importations and the amount of duties collected has in-
creased fivefold. Entries have tripled from 1.1 million in 1956 to 3.4
million in 1976. ‘

The number of travelers processed has doubled during that time
from 130 million to 266 million. The number of entries processed now
averages more than 2,600 per import specialist per year, an increase
of 94 percent over the past 20 years.

In addition to the enormous task of collecting and protecting the
revenue which arises out of processing cargo and passengers, Cus-
toms is now responsible for enforcing 400 laws for more than 40 dif-
ferent Federal agencies, as well as verifying import-export docu-
ments which comprise the raw material of trade statistics.

To enable a relatively static workforce to keep pace with this ever-
_ growing workload, the statutory changes in H.R. 8149 are necessary.

This %ill is extremely important to the Customs Service. We call 1t
the Customs modernization bill, because in order to carry out our
mandate effectively and efficiently, Customs must be able to adopt
modern merchandise processing methods and contemporary financial
programs. One of the major obstacles we face in this area is the re-
quirement under existing law that each importation be represented
by a separate entry document accompanied by payment of the esti-
mated duties owed on the imported merchandise.

Each entry must then be processed separately and a separate bill
for additional duties or a refund check for an overpayment of duties
has to be prepared and mailed to the importer.

The obvious result is an overwhelming flood of paperwork and
substantial administrative costs and burdens on Customs, the import-
ers, and their agents, the customhouse brokers.

Title I of H.R. 8149 would authorize a less cumbersome method of
processing imports and collecting duties.

Sections 102, 103, 104, and 109 of the bill would permit the
separation of this entry reporting process from the duty collection
process and gave the way for full-scale implementation of the auto-
Kﬁﬁ;ls merchandise processing system, commonly referred to as

This is a computer system under development in the Customs Serv-
ice for some time. If enacted, this will would enable importers to take
delivery of their importations by providing the customs officer with
such documentation as may be necessary to insure that the merchan-
dise is admissible and may be released into the commerce of the
count?.

Within specified times thereafter, the importer would be required
to supgly etails of the importation and pay the duties. The prac-
tical offect of this provision will be to compress the many individual
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duty payments into single weekly payments, and make available to
all persons dealing with Customs the immediate delivery and delayed
filing procedures that are now utilized in over 80 percent of all cus-
toms transactions. - ;

It will improve the quality, also, of our import statistics.

AMPS is a modern, computerized entry filing system designed to
monitor information on entries, liquidations ans d}l,lty collections by
utilizing telecommunications terminals and duty assessment offices
located around the country. An individual importer’s file would be
updated whenever an importation was made.

The data would then be used for control of warehouse inventory,
in-bond shipments, importers accounts and merchandise quotas. Rec-
ords would be made of liquidations and duties and importers would
be sent a single monthly statement of account reflecting the current
status of duties owed or refunds due.

Through this monthly setoff and adjustment procedure, the cus-
toms accounting system would be simpl]iﬁed and numerous bills and
checks would be eliminated.

As I stated before, it would be the modernization of what we would
consider now to be an antiquated system. This AMPS system has
been coordinated in its development with importers, customs brokers,
carriers, industry associations, the customs services of other countries
and with other Federal agencies.

The first 1phase of the system is now operating in Philadelphia,
Chicago, Baltimore, Boston, Miami, and Los Angeles. This early phase
is called the early implementation system, or the EIS. It permits
more effective enforcement of the laws and protection of the revenue
by automatically identifying the routine importations and separating
complex or potentially incorrect entries for intensive examination.

The latter benefit cannot be overemphasized, since the key to proc-
essing such a tremendous volume of entries annually must be selec-
tivity: that is, the capability to focus the attention of the customs
import specialist on more complex problems while assigning routine
work to the computer for complete processing.

Our import specialists are also available to devote greater amounts
of time to the verification of invoice information which forms the basis
for import trade statistics, thus increasing the accuracy and reliabilit
of data supplied to the Bureau of the Census. This information will
also be transmitted to Census much more quickly and in a machine-
readable form, thereby reducing the possibility of errors in trans-
mission.

We, in Customs, have concluded that, once fully implemented
AMPS will facilitate the delivery of merchandise to importers reduce
the amount of paperwork now required for processing merchandise,
cut the number of financial transactions and provide much more re-
liable statistical data more quickly.

We, in Customs, are satisfied that sections 102-104 and section 109
will permit the full implementation of AMPS.

On further examination and in consideration of section 103, how-
ever, we find that changes in the statute will require extensive regula-
tion revision. We therefore recommend that a delayed effective date,
keyed to adoption of the necessary regulation amendments, be added
tc section 103.

23-8930 - 78 - &
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In conjunction with the implementation of the automated system,
the proposed legislation would impose recordkeeping requirements
on owners, importers, consignees and agents where no such require-
ments presently exist. Section 105 to 107 of the bill set forth theqlmsic
terms of this requirement and the means by which it can be enforced.

As the number of importations continues to grow, so does the need
for recordkeeping. The physical examination and individual process-
ing of each importation is simply not possible. Consequently, as part
of our revenue collection and protection program, a regulatory audit
capability has been developed within the Customs Service which con-
centrates on high-risk, high-payoff transactions. Its success or failure
depends largely on voluntary compliance with import requirements
and, of course, accurate records of import transactions.

The new recordkeeping provisions maintain a proper balance be-
tween the needs of the Customs Service and the genuine concerns of
the importing community over the creation and retention of poten-
tially expensive and burdensome systemns of records. .

To alleviate this concern, records required to be kept would be
limited to those normally kept in the ordinary course of business. Such
vecords place a responsibility on the importer to verify his import
transactions and establish his duty liability:

Records would be kept no more than 5 years from the date of impor-
tation and, in certain instances, for far less time. For the most part,
a constructive relationship exists between importers and the Customs
Service. There are instances, however, when an importer, for whatever
reason, is reluctant to cooperate with a customs audit or investigation.
We must then rely on sections 509 and 510 of the Tariff Act which
authorize the use of an administrative subpena to obtain relevant in-
formation and data and, if necessary, the enforcement of the subpena
by the courts, These provisions would be amended by the bill to au-
thorize the use of administrative subpenas in a broader range of cus-
toms investigations and to provide greater procedural due process to
persons subject to a subpena. o

We direct your attention, however, to new subsection (¢) of 509
which would establish special procedures for obtaining access to rec-
ords held by third parties.

This provision, which parallels a similar provision in the Tax Re-
form Act of 1975 was added by the House Ways and Means Com-
mittee. Government access to personal records and private papers is
one of the many areas being explored by the President’s Privacy Ini-
tiative Task Force.

Until this study is completed, I am unable to state a customs position
on this new procedure.

Another major element of title I of H.R. 8149 is the proposed amend-
ment to section 592 of the Tariff Act of 1930, the so-called fraud and
penalty provision. The Customs Service recognizes that in its present
form, 592 is often unduly harsh in its application since it requires an
initial penalty assessment equal to the forfeiture value of the merchan-
dise in question. o

This initial penalty usually bears little relation to the Government’s
actual loss of revenue and may seriously injure a company’s reputa-
tion, credit rating, or even its position on the stock exchange.
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The present section 592 also effectively precludes judicial review.
Judicial review of a penalty assessment is unavailable unless the gov-
ernment is forced to sue for the full amount of the initial penalty.
Generally, when the risk of losing the litigation and having to pay the
the onerous initial penalty is weighed against closing the matter by
paying a mitigated amount, the businessman generally opts for settle-
ment and forfeits his right to judicial review.

The proposed amendment would remedy these problems by estab-
lishing varying levels of penalty commensurate with the degree of cul-
pability of the violator.

The 1initial penalty would no longer be equal to the full forfeiture
value of the merchandise. Instead, it would be equal to a multiple of
the loss of revenue or, if no revenue loss is involved, a percentage of
the appraised value of-the merchandise.

In addition, the amendment, to a large extent, would merely transfer
Customs’ current administrative practices in handling 592 cases from
the customs regulations to the United States Code.

We strongly support this amendment. We would, however, like to
call your attention to a serious problem that is likely to arise if section
111 1s enacted in its present form, and we would like to offer a tech-
nical amendment.

Under section 592 (b) and (c), an alleged violator would be guaran-
teed the opportunity to receive advance written notice of the Govern-
ment’s intention to issue a claim for monetary penalty, to make written
and oral representations, and to petition for relief under section 618
of the act, even if the statute of limitations were about to expire to
the detriment of the Government.

Under the present law and regulations, however, when the statute
of limitations will run within 1 year, the so-called penalty procedure
is bypassed. A penalty notice is issued and the case 1s immediately re-
ferred to the U.S. attorney to institute a civil action which preserves
the penalty.

I} this option were removed, we would anticipate, in cases where the
expiration of the limitations period was imminent, attempts to delay
penalty proceedings through the use of judicial challenges to the ade-
quacy of the prepenalty and penalty notices, the opportunity to make
oral and written presentations and the opportunity to petition under
section 618.

We therefore urge the committee to amend section 111 to permit the
Secretary of the Treasury to issue a penalty notice and refer the mat-
ter immediately to the U.S. attorney where the statute of limitations
prescribed in the act will run in less than a year, unless a waiver of
the statute is executed by the alleged violator.

Title 1I of the proposed legislation is a collection of various amend-
ments to the act and related navigation laws designed to facilitate the
processing of international travelers and low-value importations.
Travelers would benefit from the proposal, in our opinion, to raise
personal exemptions for persons arriving from overseas from $100
to $250 and from $200 to $500 in the cases of persons arriving from
Guam, American Samoa, and the Virgin Islané);

This move will adjust the personal exemption ceiling set in 1961
to the impact of inflation on the dollar. :
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H.R. 8149 would also provide importers with additional protection.
Section 210, for example, would establish a limitation of 1 year for an
entry to be liquidated by the Government. Current law provides no
such limitation.

Under 210, an entry not liquidated within 1 year from date of entry
or date of withdrawal from warehouse shall be deemed liquidated at
the rate of duty, value, quantity, and amount of duties entered by the
importer, his consignee, or agent.

The liquidation period can be extended by the Secretary for speci-
fied reasons upon giving notice to the importer. This provision would
be beneficial to both Customs and the importers. It would eliminate
unanticipated requests by Customs for additional duties and would
protect surety companies against losses resulting from dissolution of
their principals in instances where there have been undue delays in
hquidation.

Cost savings should result to Customs following improved manage-
ment of the liquidation process.

A 10 percent flat rate of duty would be imposed on articles intended
for personal or household use not in excess of $600 fair retail value
accompanying returning residents. This provision would greatly fa-
cilitate the calculation of duty owed by passengers and expedite their
clearance at ports of arrival.

Another benefit that would be conferred on American citizens re-
turning from abroad is found in section 212, which would eliminate,
under certain circumstances, the prohibition on the importation of
trademarked articles. When accompanying a traveler, intended for
personal use and not for resale, and within types and quantities to be
established by the Secretary of the Treasury, such articles would be
exempt from trademark restrictions.

Section 216 of H.R. 8149 would preclude duty-free admission of bag-
gago and cffects, or other special treatment in clearing Customs, for
any officer or employee of the United States returning from abroad,
absent serious illness or other specified emergency situations. Here
we have no objection, but we would like to direct your attention to
what we think perhaps is an error in drafting.

It is unlikely that the intent of the drafters was to provide for ad-
mission free of duty for officers and employees of the United States
under any circumstances, although we do feel that expedited clearance
may be warranted in emergency situations,

We, in Customs, feel confident that 8149 with the modifications we
have mentioned wovld go far toward enabling the Customs Service
to keep pace with international commerce and business procedures in
a highly technological age and allow for the processing of everincreas-
ing numbers of carriers without an undue expansion of the Customs
work force.

Thank you for your attention.

Senator Ripicorr. Thank you, Mr. Chasen.

Mr. Commissioner, we have a very busy day and I have a number
of questions which we will deliver to you in writing and I would expect
you to answer these questions forthwith so that tney would become
part of the record as if asked of you orally here.
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Thank you, Mr. Chasen.
[The following was subsequently supplied for the record:]

QUESTIONS SUBMITTED BY SENATOR RIBICOFF T0 COMMISSIONER CHASEN AND THE
CusToM8 SERVICE ANSWERS TO THEM

Question

1. What advantages over current procedures would result from the entry pro-
cedure Customs intends to implement under sections 102, 104 and 109? What
changes in procedures and document requirements are anticipated? Please be
specific as possible, and include examples illustrating the entry and duty pay-
ment process under present practice and as anticipated under the bill’s provi-
sions, with sample documents attached, and a description of the up-to-date busi-
ness methods and financial practices planned for adoption under the bfll. Please
supply a cost-benefit analysis of the intended procedures.

Answer

(a) Primarily, section 102 of the proposed legistation allows Customs to es-
tablish a consistent date of entry coincident with the release date of imported
merchandise. Such consistency is not possible under current immediate delivery

" procedures which allow a variation of up to 10 days to clearly fix the duty rate.

The new procedures also concentrate all admissibility, acceptability and release
transactions at a singte location—the station office, whereas immediate delivery
procedures allow station office releases but may require admissibility determina-
tions to be made at other locations.

Section 103 allows importers greater flexibility by expanding the area for com-
pleting transactions to the district rather than port limits. Section 104, similarly,
permits flexibility by allowing consolidation of entry requirements and enables
Customs to provide importers with monthly statements of billings, liquidations
and penalties. Section 109 further simplifies financial transactions by reducing
the number of calculations required for handling withdrawals of merchandise
stored in bonded warehouse. --

(b) The proposed legislation affects current procedures for presenting entry
documentation and paying duty. Specifically, all acceptability, admissibility and
duty assessment transactions, except for those on quota merchandise, will take
place at the time the goods are released, at the station office with jurisdiction
over the place where the merchandise is located. This will provide the importer
with an immediate duty rate instead of allowing up to ten days to establish
the appropriate duty. Customs will require follow-up documentation but will
eliminate current duplicate numbering for immediate delivery and follow-up
documents. :

The act also enables Customs to offer importers the convenience of periodically
depositing duty payments in an account rather than paying entry by entry. Cus-
toms automated system will also routinely issue importers monthly statements
summarizing payments due, over-due, liquidations completed and all other trans-
actions initiated or completed during the period. The cyclical collection process
will reduce Customs financial workload as well ag improving our service to im-
porters and will not adversely affect our cash flow.

Customs is currently developing a consolidated entry form to replace most of
the entry documents now in use. This document will represent the product of a
joint effort by Customs and representatives of the importing public most directly
affected by its design. The Customs Statement, also in the design stage, will in-
clude billings, previous cycle entry statistics and completed liquidations from
ltxhe previous cycle. It will replace the bulletin notices currently posted in custom-

ouses,

(c) Since document design is not complete, we are unable to provide samples.
However, the attached chart (Attachment A) compares the present entry process-
ing method with the procedure that will be followed once H.R. 8149 is enacted.
Our planned modernized business and flnancial practices have been set forth
above. However, Customs sees additional benefits in the proposed periodic entry
payment since deposit of duties will no longer have to walit for approval of entry
docamentation. Under the new system, collections will be deposited immediately.
B)(d) An updated cost analysis of the AMPS program is attached (Attachment
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ATTACHMENT A

ENTRY PROCESSING
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ATTACHMENT B

ExcerrTs FRoM THE CUSTOMS CONCEPT FOR MERCANDISE AND REVENUE COST
Fa i A .
) BENEFIT

(Revised April, 1977)
& * * * * * *

9. Computer sizing and terminal operator requirements were based on the
following logical transaction volumes. Number of
umoer o,

{In millions] transactions
Transaction :

Entry data input- e e T e
No change liquidation_ . el
Change liquidation.______________________ o __
Enter release NoO. e
Enter bond data. e
Query entry status__ . e
Enter warehouse withdrawals...__ . ..

. REREo

Enter protest and penalty data___ . _____ ________________
Verify lquidation. e
Enter data corrections___ e
Re-enter entry rejects___.__ . ________ e m e m—————
Collection transactions_ ... . e

1 Includes in-bond transactions.

[
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10. The cost estimates shown herein could vary considerably from year-to-year
resulting from either a change in the implementation schedule or a decision to
lease rather than purchase the computer. The overall cost/benefit ratio should not
change appreciably as a result of either of these two actions.

11, It is known that collection processing will be substantially reduced in the
field since cumulative payments will be made on a weekly basis rather than the
present transaction-by-transaction basis. The field will continue to make collec-
tions on a transaction basis for entries from a small number of bad risk importers
and one-time importers and on accumulated informal entries (i.e., informal en-
tries will be manually accumulated over the day with only cumulative totals
entered into the system).

12. Workload for the automated portion of the system is largely a function of
commercial entries and collections. Commercial entries as defined by the concept
include all entries currently processed as formal entries plus approximately
600,000 commercial entries which are currently processed as informal entries.
Entry studies indicate that there will be a six percent per year increase in the
number of formal and informal entries processed by Customs,

Using the previously indicated rates of increase, and the fiscal year 1976 work-
load as a base, it is estimated that the system will process approximately 5 mil-
lion entries by fiscal vear 1981.

The following is a breakdown of the number of entries and collections, by type,
projected to fiscat year 1981 :

Collection consumption_ s 2, 300, 6000
Free consumption_ . _ e 930, 000
Dutiable consumption. ____ e 1 4, 000, 000
Warehouse and rewarehouse....._____ e 100, 000-
Vessel repair o e 2, 000

Ot e e e ? 7,332,000

1 Includes Puerto Rico and Virgin Islands.

2 Includes 600,000 entries that would have been informals under the current system.
It is assumed that the commerclal Importers will file formal entries on these in order to
take advantage of the delayed payment feature proposed by the concept.
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'13. Manpower projections to operate the system were based upon the workload
depicted in item 12 above. A 2 percent per year employee productivity increase
was included where applicable when projecting future manpower requirements.

14. Computer rental cost estimates for manifest processing are prorated pro-
Jections of actual cost incurred to date for manifest clearance. Eighty percent
of all manifests will be cleared by computer. Part of this will be done locally,
on service bureau computers, and part of it will be done in remote batch using
the AMPS central site computer.

15. Automated broker interface will begin in FY 81. Brokers will input 109
of the entry data in FY 81, 209 in FY 82, 30%in FY 83, 85% in FY 84, 45% in
FY 85 and 55% in FY 86.

16. It is assumed that the terminals will be rented rather than purchased
because of the intent to begin transferring this part of the entry data capture
function to the brokers beginning in F'Y 81.

17. It is assumed that EIS will be operational in ports that constitute 729,
of workload by the end of FY 78, that the “Concept” system will replace alt BIS
during FY 79 and the remainder of the system will be implemented in FY 80.

18. It is assumed that the computer and concentrators will be purchased
rather than leased because a present value analysls (109, rate) over the life of
the system based on estimated lease and purchase prices indicates purchase will
provide & 40% annaual savings.

19. Network costs are base@ upon FCC-AT&T Tariff Section 260 that is to
become effective June 8, 1977.

COSTS AND BENEFITS

[Dollar amounts in thousands)

: Benefits
) ’ Benefits to other  Benefits Discount Present Present
Fiscal  Estimated to Government toimporting  Total (cols. factor value cost  value benefits
years cost! customs agencies public 24-3+4) (10percent)  (cols. 1X6) (cols. 5x6)
m @ ® (O ®) (6) m ®
1975 ___. $5,483  §1,615 0 $150 81,765
19762 7,450  3,5% 0 310 3,900 ... ...
1977, 7,840 4,853 $290 1, 665 6,808
1978. ... 9,409 8,840 608 5,039 14,487 909
19793 418,630 13,761 837 5,737 20,335
980.._.. 417,290 27,206 1,113 12, 802 44,121
1981 ¢, $20,274 756,939 1,233 19,781 77,953
..... 0, 6! 59, 786 1,289 20,770 81,845
1883 .. 21,061 62,775 1,348 21,809 85, 932
..... 21,785 65,914 1,408 22,899 90, 221
1985 ... 22,167 69,2i0 1,472 A, 94,726
1986..... 2,534 72,670 1,538 25,246 99,454
Total.. 181,686 441,954  *1],136 159, 792 618,547 ___......... 114,425 352,876

1 Estimated cost inciudes development, implementation, retraining, and operating cost.
1 Fiscal year 1976 includes transition quarter costs and benefits.

3 Includes funds tgosurcmsc computer. ’

¢ Includes $2,000,000 for additional retraining of field personnel and $750,000 for additional relocation of field personael.
¥ increases atter fiscal year 1981 are due to workload increases.

§ Jtemized on p. 10.

7 Itemized on p. }1.

¥ ltemized on p. 13. )

9 Benefits are primarily replaced data preparation costs for other Government agencies. App!oximatel{‘ss percent witl

accrue to the Bureau of Census, foreign trade statistics program, breakout by agency benefit shown on

Note: Benefit/cost ratio equals 3.08/1 (cols. 8 minus 7). Fiscal years 1975 and 1976 costs and benefits are sunk costs,
therefore they are excluded from cost benefit calculations and totals,

OTHER BENEFITS NOT QUANTIFIED

There are several areas in which benefits will be realized, but which cannot be
measured in quantitative terms. One of the most important byproducts of the
system is the fact that procedures for merchandise and collection processing will
become standardized throughout the Service. This feature should benefit both
Customs and the importing community. Internally, the standardization of pro-
cedures should allow for the ease of control and management of operations. To
the public, standardized procedures should facilitate any dealings with the Serv-
ice, and eliminate any disparity of operations among multiple ports or districts
through which a single irm may import.
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The amount of management information that the Master File will make avail-
able is a second advantage. This will factlitate better process control and better
resource allccations te match shifts in workload. Timely information will be
available to Customs agents for investigative purposes. Timely statistics will be
available to Treasury and other government agencies for use in balance of pay-
ment analysis, dumping and countervailing investigations, ofl importations,
quota and trade restraint agreements status, ete.

The system will provide faster processing of documents as well ags merchan-
dise, which will be of service to both Customs and the importing community.
Another benefit to importers is that required documentation will be reduced.
Only one copy of the entry document and summary is necessary. If the importer
chooses to submit his entry and summary at the time of examination and release
of the merchandise, he has fulfilled all of his entry requirements and needs only
to make his weekly payment the next Tuesday for all transactions occurring
during the week. The entry procedure can become a one-step process for the
importer. Dealing directly with the station office makes entry simpler for im-
porters and provides for better document control by Customs.

The fact that importers may wait until Tuesday of the following week to sub-
mit a payment for all of their transactions made during the week will be an
additional advantage to them in two ways. It will eliminate the need for a pay-
ment to be submitted and processed with each transaction and will in some
instances allow them additional time for use of the money.

The weekly payment procedure will benefit the Government genevaliy by pro-
viding a cash flow that will be predictable and susceptible to regulation. Cash -
flow into the Treasury will not be impacted by changing to a weekly deposit
system because many of the delays inherent to the current system will be elimi-
nated. In fact a cash flow analysis indicates that there will even be a speed-up

“in cash flowing into the Treasury, the change however, is not considered signifi-
cant and is therefore not included here.

Additional intangible benefits from the system will be felt by other agencies
such as Census, Food and Drug, the Alcohol, Tobacco and Firearms Commission.
and generally anyone who carries on business with the Customs Service: by im-
proving our operational effectiveness and efficlency. Some of the more obvious
benefits for other agencies have been quantified, however, many benefits such as
those resulting from better enforcement of laws for which other agencies are
responsible, more timely and accurate statistics and information, ete. are not
included.

Automated broker interface will also result in a significant savings to brokers
and importers since they can avoid manual preparation of their entries and
much of the routine account recordkeeping that they must do today. No savings
is included herein for this but indications are that it will save them between
3 and 5 times the cost of the equipment and operators.

ESTIMATED FISCAL YEAR 1981 COSTS

Item Man-years Amount
1. Terminals operators_ ... . .. . . ____ ... .- $4, 538, 072
2. Computer maintenance._______ 215, 000
3. Concentrator maintenance. . ___....______._.. - 134,000
4. Terminals equipment (lease and maintenance) . ... .. _ . TTTTT 7T 1,165, 004
5. Communications lines (domestic)..._.._. 257, 000
6. Communications lines (international) 178, 850
7. ADP facilities_..__________._.._._ 350, 000
8. Headquarters personnel. . 1, 430, 000
190' :%?'"{;m'(m s roy h support, contracts, sit ding, etc) % %

. ADP other (supplies keypunch support, contracts, site upgrading, etc X

11, Manifestclerks. ... ... ... .. _..... 1, 161, 000
12. Station office clerks. $, 256, 040
13. Acccunting center. ... 195, 000
14, Liquidation verification . 159, 000-
15. Additional trave! by import specialist. _ e 507, 000
16. Computer costs—local manifest processing. .. ... .. . Il T 250, 000
17, Miscellansous. . e &4, 000

L. O 20, 273, 966

Note: Number of terminal operators is less than number of terminals. This results from 2 factors. First, teller terminals
will be operated by existing stafl, Second, some terminals will be operated from broker offices.
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BENEFITS TO CUSTOMS IN FISCAL YEAR 1981 ITEMIZED

POAD A A D A D P 5t gt et St ot Bk Pt Bt ot
SNONERWN=O

1. Reduction in clericsl man-years required to resolve CEL and BCA errors..
. Reduction in number of forms Tequired_ ... .. .. . e 228,024

Man-years Amount
1. Reduction in import specialist man-years (resulting from automated entry selection;
7ate 60 pescent)__ .. .. e eioieieeeiieneieaenes 27 $7,287,593
2, Reguct;on in import s;ecialist man-years (resulting from eliminating preentry re- o 2 972917
L S , 972,
3. Reduction in entry control man-years (resulting from elimination of preentry re-
view 386 5,083, 620
4. Reduction -
extension) e e aeeeeeeeaaemaaaann . 132 3,472,788
S. Reduction in entry control man-years (resulting from less paperhandlir}%) . R 8 , 106, 280
6. Reduction in the number of cashier/teller positions. (Note: after sta
MINAIS). . oo ieiieieeieieeaio.. 225 4,188 150
7. Reduction in the number of liquidator positions_..___ .- - . __ _ " - 155 2, 800, 385
8. Reduction in the number of regional financial management officer positions._ - - 70 1,176, 430
9. Reduction in the number of inspector man-y#ars required to clear manifests. __._.____ 349 €, 543, 052
10. Replace automated accounting system (computer, personnel, keypunch and miscel-
laneous, and supplies) ... .. ... . e 1,633,161
L. Replace quota system (hardware and personnel)......._.._.. 164,195
2. Additional revenue and penalties (increased (raud referrais) 3,700,
3. Replace Maiden (computer, terminals, and operators). .. 960,
4. Reduction in clerical rran-hours required to keep manufacturing 1,659,479
5. Replace Retide (equipment and supplies and personnel). ... . .. ... ___________ 1,078,723
6. Additional duty (better control resulting in fewer refunds). . 100, 000
1. Eliminate CF-5101 processing. .. ____.. 365,840
8. Eliminate Burrough’s validating machin. 115, 500
9. Eliminate programma 101 machines. . 26, 189
, Eliminate cashier bonding. . ... 058

. Census import statistics_ . _________.___. R I 8,7
. Locating entries. .. _____.___... - 71 913,680
. Replace current in-bond system_ . _ . . . 339,7
eduction in man-years spent gathering statistics for studies.....___.__________. R, 139,
. Reduction in man-years due to optimization of power assig t/reduction in
OVertIMe, 8C. . e PO 172,000
28, Reduction in man-years spent due to decisi king errors by g i
lva_ilabiln? of in‘ormation)_._________.__ e e eieeeeeas 26, 040
29. Additional duty Qiquidation verification and invoice to entry verification. Also in-
creased duty from automated duty calculations). .. .. il 4,640, 000
Benefits to importing pudlio itemized—Fiscal Year 1981
Item: Value of benefit in dollars
1. Elimination of CF 5101 entry record : (not discounted)
a. Cost of forms at $10 X 1,000 . ______ 40, 000
b. Processing of forms at 47 each_ o ____. 1, 963, 440
2. Monthly billing :
a. Accounting procedures simplification. .. . . ____ 4, 367, 865
b. Preparation of checks (number of checks reduced)-_. 2, 183,933
c. Penalties—number reduced/research time reduced.___ 96, 000
d. Reduction in the time spent on change entries..___.__ 1, 800, 000
e. Reduction in manpower due to liquidation procedures
simplifieation - __ . _____ o __ 2, 010, 000
f. Protest and appeals reduced (legal costs reduced).__- 740, 000
3. Processing time reduced for ID’s (6,400,000 X 25)__._______ 1, 600, 000
4. Manpower savings due to reduction in number of rejected
entries (415,000 less rejects X $10 percent refect) ... .- 4, 150, 000
5. Reduction in fees for bonds and in-bond entry preparation__. 600, 000
6. Rewarehouse savings (quota merchandise) ... ____________ 130, 000
Total BAVINGS. e m————————— ——————— 19, 781, 238

BENEFITS TO OTHER GOVERNMENT AGENCIES

Fiscal years Census Food and Drug  Agriculture  Public Health ERDA Interior Other

0 0 0 0 [ .0 0

0 0 0 0 0 0 0

$289, 999 0 0 0 0 0 0

580, 487 0 $15, 000 0 $5, 000 7, 700 0

783,100 0 33,100 0 7,500 , 500 0

952, 850 $40, 000 34,424 $18, 000 8,000 24,833 $35,000

1, 050, 000 50, 000 3, 145 18, 000 8,100 26,075 45, 000

1, 100, 000 52, 000 37,952 —18,000 8, 505 27,378 45, 000

1, 153, 000 54, 000 39, 850 18, 000 8,930 28,747 45, 000

1, 208, 000 56, 000 41,843 18,000 9,377 30,184 4§. 000

1, 265, 000 58, 000 43,935 18, 000 9,846 31,694 45, 000
1, 326, 000 60, 000 , 131 18, 000 10, 338 33,2 45,
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Computer configuration and estimated cost

Purchase

CPU (dufl ProeeSSOr) - v oo cmccmm e e e e mm ;e m $3, 092, 000
Byte multiplex channel 32, 000
Block multiplex channel oo el 42, 000
COTe o e ————————— 470, 000
Miscellaneous features. . oo 54, 000
Front end (dual) oo oo e 250, 000
Tape Controller and Drives (12) <o et 415, 000
Disk and Arive. e 840. 000
Low speed peripherals___._______ e m e e mm e 70, 000
Technical control modems. . e 85, 000
Printer o 92, 000
SO WAL e e 400, 000
Concentrators e m e e 690, 000
Total COSto o oo e $6, 532, 000

COMPARISON OF COST ESTIMATES IN ORIGINAL CUSTOMS CONCEPT COST BENEFIT AND
CURRENT (APRIL 1977 ESTIMATE)

[In thousands of dollars)

Estimated in Actual or

cost current
benefit estimate Change
7,57 15,483 —2,096
13, 105 17,450 ~5,655
15, 664 7,840 -1,
18,247 9,409 ~8,
22,591 118,630 —3,9%1
, 630 7,290 -5, 340
23,5 20,274 —-3,238
24,520 0, 696 —3,824
, 581 1,061 —4,520
26,709 21,785 —4,924
27,872 22,167 -5, 705
29,142 22,534 -6,
257, 152 194,619 —62,533
¥ Actual.
3 Includes funds to purchase computer,
Note: Cost benefit revised April 1977,
COMPARISON OF BENEFITS—ORIGINAL COST BENEFIT TO CURRENT
[In thousands of dollars)
. Original Current Originat Current
Fiscal years estimate estimate i estimate estimate
1. Customs only: fl. Customs, other agencies and the importing public:
1975 1,062 1,615 975 1,062 1,765
4,194 3,590 4,297 3,900
6,928 4,853 7,461 6, 808
14,147 8,840 15, 806 14,487
21,590 13,761 25,270 20, 335
29, 791 27, 33,904 41,121
36,950 56, 939 56, 304 77,95
38,877 9, 786 59, 316 81, 845
40,911 62,775 62, 483 85,932
3 65,914 65, 683 90, 221
45,317 69,210 69, 189 94, 726
47,620 72,670 72,325 99, 454
330,443 47,159 473,100 618,547

Note: Cast benefit revised April 1977.
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Question

2. This Committee, Congress, the Executive branch and private industry need
up-to-date and accurate trade statistics. How would the timeliness and reli-
ability of trade statistics be affected by the entry procedures which will be
adopted under the bill. Would the new automated entry system contemplated
bypass in whole or in part the Import Specialist who is now responsible for
the appraisement, classification, and statistical verification of imports? If so,
what steps will be taken to minimize the effect of such a computer by-pass
on thé accuracy of statistical reporting? In answering this question, please
compare the present statistic-gathering process with the process under the bill’s
provisions, showing what pieces of information will be gathered at what point
of time by whom under both processes, and describing how the statistica_are
now and will be verified.

Answer

AMPS will improve the validity of trade statistics through edit criteria es-
tablished by Census and built into the system. It will also insure that the data
provided coincides with the appropriate month—not now possible because of
reporting delays in the present system. In addition, it will reduce the trans-
mittal time to Census particularly because the data provided will be machine-
readable saving Census the time and manpower to keypunch the information.

Since the Import Specialist will completely control the criteria AMPS
utilizes to identify routine entries for bypass, he has, in effect, established
and verified appraisement, classification and statistical verification of those
entries, To insure that no significant changes in routine entries would endanger
the revenue, Import Specialists will still receive randomly selected bypass
entries and weekly transaction summaries from the system. The bypass opera-
tion, therefore, frees the Import Specialist to consider the more complex or
controversial classification and value issues.

In addition to the methods described above Customs will -provide more
definitive examination instructions to Customs officers, insuring proper descrip-
tive examination. We will also insure Servicewide uniformity of examinations. -
This standardization will provide the Import Specialist, the system, and
eventually the Census Bureau with more accurate Import statistics. The new

- procedure also provides on-line availability of quota information to the Import

- Specialist and the Inspector so that these very sensitive commodities can be
clearly -identifled. Finally, the system’s centralized data base will greatly en-
hance Customs capability to collect and analyze import trade statistles. —

The attacked chart compares present and planned procedures (Attachment C).



Present
(30-day minimum time-
frame)

Entry Document with
Prescribed Statis-
tical Copy Attached
Presented for Review.

Import Specfalist Reviews
Documents and makes Proper
Statistical Annotation.

Upon Acceptance of Entry
Package Statistical Copy
of Entry Removed.

Statistical Copies Forwarded
to Bureau of Census as soon

possible but No Later than
10th of Hext Month.
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ATTACHMENT C

STATISTICAL REPORTING

Importer/
Broker

Future
(11-day maximum time-
frame)

Entry Document Pre-
sented to Inspectors
for Admissability and
Acceptability.

Inspector {xamtnes
Mepchandise and
Wotes; Findings .7

Returns Document to

Importer Broker for
Completion of Package.

Control Documentation FWD
for System Input to Set
Up File. All Initfal
Statistical Data Input
fnto System. Here will
do Edits and Validation
Provided by Census.

!

Follow-up Documentation
from Importer Broker
Presented to Customs.
Input Into System Where
Final Edits are Completed
by System. At this time
will combine Census Data
already within AMPS.

FWD this Data (Machine-
readable) to Census
Daily, Weekly, Monthly
for Inclusfon in tneir
Data Base.
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Present Future

Statistical Copies Received -
Bureau of Census Forwarding
to Census Data Base. Where
Initial Editing {is Performed.

Data (Hard Copy) Transmitted
to Main Census Bureau Opera-
tions for Further Processing
and Editing.

Statistical Reports Completed
Showing Approximately 85% of
Months Transactions within

60 Days of Submission.

Question .

3. Without regard to this bill, the impression of the Committee is that the
reliability of trade statistics is questionable in many instances. For example,
the International Trade Commission has found that little or no attention has
been given by Customs to the proper valuation of imported articles which
are either free of duty or subject to specific rates of duty. What, if any,
measures is the Custom Service taking to improve statistical reliability ? Please
respond to the recommendations made by the Commission in its report to the
committee on customs procedures with respect to the collection and verification
of import statistics (ITC investigation No. 332-83).

Angwer

With regard to the measures being taken to improve statistical reliability,
we are attaching our letter to you, dated January 31, 1978, which covers our
current program quite extensively.

As noted in that letter, a formal response has not yet been made to the
ITC recommendations, since we are awaiting a supplemental report on the
accuracy of import data. Nevertheless, we have reviewed the recommendations,
and the following is our initial reaction to them.

(1) ITC.—Prior to the arrival of an initial shipment of merchandise, an
extensive importer/customs import specialist interview should be required to
obtain classification and value information for statistical as well as duty pur-
poses, as a condition to granting blanket immediate delivery privileges.

Customs.—To a large extent we are of the opinion that this recommendation
can effectively be accomplished within existing procedures under which Distriet
Directors presently grant approvals for immediate delivery privileges for new
importers on initial shipments. A somewhat different situation obtains with
respect to existing importers who have immediate delivery privileges but
import new products, and those new importers who enter their initial shipments
under the immediate delivery privilege of the customhouse brokers. In the latter
instances, however, we believe that the intent of the recommendation can be
substantially met through an information program whereby importers and
brokers alike can avail themselves of prearrival advice on statistical data as
well as other aspects of the Customs processing of importations.

(2) ITC.—In response to requests for information or rulings concerning the
classification of merchandise, Customs Headquarters should provide such in-
formation on the five- and seven-diglt basis, thereby advising interested parties
of not only the tariff, but also the statistical classification.

Customs.—We will undertake to implement this recommendation ; however, the
procedures required to do so will require some further study. It should also
be understood that under some circumstances the information provided to
importers may be sufficient for tariff classification determinations (f ve-digit)
but insufficient for statistical (seven-digit) purposes. Even in these instinces the
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possible statistical alternatives will be set forth in such detall as to allow the
importer to make a reasonably accurate presentation at the time of entry.

(3) I1TC.—Since commercial invoices frequently lack sufficlent information to
enable Customs officers to classify imported merchandise accurately, importers
should be encouraged to instruct their foreign shippers to prepare invoices with
as much information as necessary to permit proper classification ang, although
it is not required, to prepare invoices in English.

Customs.—The United States Customs Service has traditionally supported
the practice envisioned by this recommendation. To this end in a very related
area we have been involved in the work of the United Nations Economic Com-
mission for Europe (ECE) in the alignment of the commercial invoice to the ECE
Layout Key and the development by the National Committee on International
Trade Documentution of the U.S. Standard Master which is also applicable to
commercial invotces. In fact, the special Customs invoice, Customs Form 5515,
has been officially aligned with the latter, while information instructions are
being issued with respect to the former.

(4) ITC.—Customs should not accept an entry with either statistical errors or
the absence of sufficient information necessary for verification regardless of
the possibility that the importer may not meet the deadline for filing of the
entry.

Customs.—The proposed amendment to the Customs Regulations noted in our
January 31 letter regarding the rejection oif entries for statistical purposes,
will satisfy this recommendation.

(5) ITC.—It is recommended that the Customs Service make increased use of
available resources to carry out the verification programs—

(a) By requiring reports to the Customs Information Exchange to contain
all the statistical information, including the seven-digit TSUSA classification
number;

(b) By making greater use of the Customs Laboratory facilities in deter-
mining statistical classifleation;

(c) By expanding the current Statistical Circular program to provide a
classification guide for all complex annotation schemes;

(d) By expanding the current program for conducting commodity seminars
for Import Specialists to include special statistical seminars which emphasize
the importance of import statistics; and

(e) By requiring all Customs ports to adopt a policy similar to that in effect
at the Port of New York for auditing or surveying the performance of import
specialists whereby selected statistical copies are verified before being sent to
Census, rather than simply checking those documents which are rejected by
Census.

Customs.—The initial reaction to each of these recommendations i{s positive
and they can be adopted with little disruption to existing procedures.

(8) fTC.—It is recommended that the development and implementation of
automated processing techniques be carefully reviewed in terms of their impact.
on statistical accuracy and on the needs of other governmental agencies.

Customs.—The development and implementation of our automated processing
techniques are being constantly reviewed, with full consideration of their impact
on statistical accuracy. For example, the entry-by-entry expertise of our import
specialists is being built into our routine review program under the Early Im-
plementation Systems (EIS) of the Automated Merchandise Processing Sys-
tems (AMPS). This will be fully incorporated in the total Customs Concept.
We are presently working with the Bureau of the Census on the direct transmis-
sion of statistital data from our EIS ports in the very near future.

(7) ITC.—Customs, during the process of liquidation, should undertake to cor-_
rect entries to reflect statistical changes not just duty changes, and Census should
undertake to correct annual published data to reflect final Customs decisions.

Customs.—-The United States Customs Service has no objection to this recom-
mendation but believes that the flnal decision must necessarily rest with the
Bureau of the Census. For example, if a classification decision (and thus the
statistical data) of the United States Customs Servite was changed three years
after the date of importation by a decision of the Customs Court, would this be
of significance to warrant the retroactive correction of census reports? It is
our understanding that the Bureau of the Census will be responding to this rec-
ommendation as well as to recommendation 8 whereln the Commission recom-
mends a review be undertaken of the Census edit criteria under the auspices of
the 484(e) Committee.

—m
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Question

4. Regarding the recordkeeping requirements that would be established under
section 105, what precisely is your understanding of the meaning of subsection
(e) (1), “the terms and conditions of the importation are controlled by the per-
son placing the order”? In what circumstances does the Customs Service antici-
pate it will require records to be kept which are not now kept? Will the Service
require records to be kept in a specific form?

- Answer .

In a domestic transaction between an importer and a person ordering mer-
chandise from him, the terms and conditions of the importation could be con-
trolled either by the person actually making the importation or by the person
placing the order with the importer. If the importer were acting as an independent
contractor in the purchase of merchandise overseas for sale in the United
States, such importer would, of course, set the terms and conditions of the
importation and the person placing the order with the importer would be con-
cerned only with the terms of the domes!’_ transaction. However, if the importer
were acting as an agent for the person ordering the merchandise, as for example
a commission merchant who would buy goods overseas on a commission basis
and would have the goods delivered to a principal, the person placing the order
would in all probability set the terms and conditions of the importation. In
the latter instance the principal, i.e., the person placing the order, would be
exempt from the recordkeeping requirement of section 508.

We do not anticipate requiring any additional records to be kept other than
those already cited under proposed section 508, nor would we require records
to be kept in a specific form other than the form a normal prudent businessman
would maintain in his business.

Question ~=
. 5. What is the reason for providing two standards of value with respect to the
bases for the penalties provided for gross and simple negligence violations, i.e.,
domestic value and dutiable value in proposed section 592(d)? Why should the
maximum civil penalty for fraud under the customs laws be larger than the
maximum civil penalty under internal revenue laws, i.e., section 6653(b) of the
Internal Revenue Code of 18547

Answer

(a) There is no apparent reason why two standards of value are provided. The
Customs Service would prefer that only one basis of value be provided for all
monetary penalties under section 592. Domestic value, which is easily ascertain-
able (see pages 15 and 16 of the Committee on Ways and Means Report), is
preferable inasmuch as almost all other Customs penalty statutes utilize domestic
value, although dutiable value would be acceptable.

{(b) At first blush, the maximum civil penalty for fraud under the Customs
laws, both present and proposed, appears to be substantially more harsh than the
maximum civil fraud penalty under the Internal Revenue laws (26 U.S.C. 6653
(b)). In actual transaction terms, however, the Customs fraud penalty is com-
parable in impact and purpose to the Internal Revenue Service provision.

In an Internal Revenue fraud situstion, the penalty is equal to 50 percent
of the underpayment of tax. In the case of income tax fraud, the underpayment
of taxes historically involves either a corporate taxpayer, whose violation de-
prives the Government of revenues at a rate of 48 peroent of the underlying tax-
able income, or a high bracket individual taxpayer whose tax bracket may well be
in excess of 48 percent (low bracket individuals are rarely involved in income
tax fraud cases). In addition, at the final termination of a civil fraud case by
the Internal Revenue Service, interest is also collected on the tax underpayment
at the rate of approximately 7 percent per year (currently), and such cases gen-
erally are terminated 8 years or more following the date on which the under-
payment of tax was due. This would add a dollar cost of 21 percent or more to
the penalty cost of the underpaid taxes. The cost to a fraudulent taxpayer, in
penalty and interest, of fraud in connection with gift tax and other tax under-
payments generally runs at the same level. Thus, for the taxpayer generally sub-
ject to fraud violations, the combined dollar cost, in penalty and interest, will i.e
approximately one-half the unreported income (or fictitious deduction, or spr-
ous gift, etc.). o

Inglthe case of Customs fraud, the “tax bracket” applied to the “underpayment”
generally corresponds to the rate of duty applied to the undervaluation of a
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shipment or group of shipments. Average duty rates currently run at 7 percent
or less for all merchandise imported into the United States. In these circum-
stances, a penalty equal to as much as 8 times the ‘‘underpayment” (the usual
nitigated fraud penalty when there is no criminal violation or other aggravating
factor involved, bearing in mind that proposed section 592(d) provides for
assessment of an amount equal to the full value of the merchandise only as &
mazimum) would impose a burden of no more than 58 percent of the unreported
value. This penalty is frequently collected as much as 6 or 7 years following
the date of entry of the merchandise (when the proper duty payment was due),
without any liability for the payment of interest. Thus, as a percentage of
unreported value, its actual cost closely approximates the combined interest and
penalties that a corporation or high bracket individual taxpayer would pay as
a percentage of the unreported income (or unreported gift, etc.) that results in a
fraudulent tax underpayment.

If the Customs penalty were limited to a percentage, such as 50 percent, of
the revenue loss itself, an lmporter would merely be encouraged to “borrow”
government funds at & maximum risk of 50 percent of that average 7 percent
duty rate, with no other interest cost, and Customs fraud penalties would be-
come an attractive businessman’s risk rather than a meaningful deterrent to

fraud.

Questinn

8. What is your understanding of the phrases *without knowledge of"” and ‘“for-
mal investigation” in proposed section 592(f) ? Is the phrase “without knowledge
of"” limited by a concept of constructive knowledge?

Answer

Under section 171.1 of the Customs Regulations, a voluntary disclosure pro-
cedure has been established and is administered by the Customs Service, Under
this provision, if information with respect to a possible violation of Customs law
is disclosed to the Customs Service before an investigation is “initiated”, that dis-
closure is treated as voluntary in nature, and the ultimate liability of the disclos-
ing party is limited in a manner similar to the limitation imposed in this new
statutory provision.

The present Customs Regulations set forth explicit, objective criteria to be
nsed in order to establish when an investigation is “initiated”, in relation to the
date of disclosure. The Customs Service anticipates that it would use the same
criteria to determine the “commencement of a formal investigation” within the
meaning of new section 592(f). A copy of these criteria, as set forth specifically in
section 171.1(a) (1) of the Customs Regulations, is attached.

The present objective test for ascertaining the relationship between the date of
disclosure and the date of commencement of an investigation superseded an ear-
lier test which, like new section 592 (f), permitted the designation of a disclosure
as “voluntary” if it occurred “without knowledge of” an ongoing investigation.
This subjective test, which requires the ascertainment of the state of mind and
knowledge of the disclosing party, was almost impossible to administer, other
than by reference to the relationship between the date of disclosure and the date
of initiation of the investigation. In effect, the disclosing party was required to
establish his lack of knowledge, either actual or constructive, of any investigation
initiated prior to the date of disclosure.

New section 592(f) revives this subjective test, as an alternative to the objec-
tive test, and retains the burden on a party who makes a disclosure after an in-
vestigation has begun to show that he lacked knowledge of an ongoing investiga-
tion. If an individual can in fact establish an absence of actual knowledge of
an investigation, we would assume that a “reasonable man test” would not be
used to attribute to him the knowledge that he should reasonably have had in his
position or circumstances. However, where a corporate or other artificlal busi-
ness entity is under investigation, Customs will take the position that aetual
knowledge of an investigation by any officer or employee of that business entity
can properly be attributed to the entity itself as “constructive knowledge",

Question

7. Section 113 would require Customs to publish or make available to the public
rulings on prospective import transactions. How many rulings have been pub-
lished under the existing regulations? Would the bill's provisions apply to all
written Customs decislons with precedential effect? If not, describe the nature
and number of precedential decisions which would not be covered. How much
would it cost to make all precedential decisions avatlable to the public? If a rul.

23-893—78——5
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ing covered by section 113 is not published, when, where and in what form will
the text of the ruling be available to the public?

Answer

(a) During 1977, the Customs Service published 8 rulings in the Customs Bulle-
tin. An additional 187 rulings were reproduced and distributed to Customs field
offices during the same period through the Customs Information Exchange (156)
and the Customs Issuance System (31). —

(b) The bill’s provisions apply only to written Customs decisions with prece-
dential effect which relate to prospective Customs transactions. However, two
categories of decisions issued by the Office of Regulations and Rulings do not re-
late to prospective transactions. Rulings on requests for internal advice relate to
ongoing transactions, and protest review decisions relate to completed transac-
tions. The Customs Service, although not required to do so by the bill, intends to
publish in the Customs Bulletin or otherwise make available such of these two
categories of rulings with precedential effect which relate to prospective transac-
tions, It is estimated that approximately 1,000 precedential rulings on requests
for internal advice and protest review decisions are issued annually, ;

(¢) The Customs Service would make available or publish between 8,000 and
10,000 precedential rulings on an annual basis. Approximately 500 of these rul-
ings would be published in the Customs Bulletin. The cost of printing and pub-
lishing would be approximately $125,000 per year.

The cost of making the other precedential rulings available to the public would
be 378,000 in the first year and then approximately $26,000 per year thereafter.
A first year non-recurring cost of $52,000 represents the purchase of microfiche,
and 10 reader/printers. The remaining costs are for maintenance contracts, sup-
plies and the salary for one individual to do the microfiche copying. It should be
noted that Customs has a microfiche key word index to its recent precedential
decisions.

(d) Unpublished rulings would be available within 120 days at each Customs
Region’s reading room and at Headquarters. The ruling would be on microfiche
and could be viewed on a reader. The publie would also be able to get a hard copy
of the ruling after viewing it. Copies of these rulings would be “sanitized” to com-
ply with the provisions of the Freedom of Information Act, as amended, as im-
plemented by Part 103 of the Customs Regulations (19 CFR Part 103) and the
Treasury Department Regulations found in 31 CFR Part 1, and the Privacy Act of
1974.

Question

8. Customs reportedly is working on proposed regulations creating new report-
ing requirements for customs brokers. Will these regulations accomplish the
objective of section 114? Do you believe section 114, or any other amendment of
_present law, is necessary in light of the regulations?

Answer

Section 114 was not part of the Administration-sponsored bill. It is a revision
of section 116 of H.R. 8149, the bill introduced by Mr. Jones of Oklahoma, As we
understand the objective, it is essentially to permit the Customs Service to ascer-
tain whether a licensee is still in business, thus keeping its records of active
brokers on a more current basis. The proposed regulation will accomplish that
objective. If the objective of the provision in the Jones bill is to provide for re-
newal of licenses after & certain time through a full requalification procedure,
and for termination of licenses not renewed, however, the proposed regulation
will not accomplish the objective,

We belleve the present statutory authofity for the regulation is sufficient and
no other legislation is necessary.

Question

9. What is the present Customs Service and IRS treatment of the articles by
19 U.8.C. 467, and what is the need for the change In section 202(s)? If the
changes in section 202 become law, how will Customs practice change? Would
this change affect the practices or authority of the Bureau of Aleohol, Tobacco
and Firearms? Would the amendment to section 202(b) permit entry of dis-
tilled spirits with no evidence of revenae collection on the container? If so, how
will enforcement of the revenue laws be affected ?

Angwer

Essentlally, Customs officers must annotate and affix revenue stamps to con-
tainers of distilled spirits, wines and malt beverages upon their release from
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Customs custody. This is not only time consuming but also somewhat impractical.
In general, 19 U.S.C. 467 continues 19th century practices—requiring warebousing
of alcoholic beverages, for example—not realistic today. Section 202 would give
the Secretary of the Treasury discretionary authority to update these practices.

Although the provisions of the code were originally under IRS jurisdiction, the
Bureau of Alcohol, Tobacco and Firearms now has responsibility for their ad-
ministration. The Bureau’s procedures are detailed at 27 CFR 251.

If the Secretary of the Treasury determines that stamping of bulk alcoholic
beverage containers is no longer necessary to protect the revenue, section 202 willt
provide authority to discontinue the practice. No change in the practices or au-
thority of the Bureau of Alcohol, Tobacco and Firearms wil loccur until such
time as a decision is made on the protection of the revenue.

The Office of the Secretary is presently studying the practices and authority of
the Bureau of Alcohol, Tobacco and Firearms with regard to collection and pro-
tection of the revenue, Should there be a decision that the stamping requirement
is unnecessary, this provision will provide the authority for its elimination.

Question

10. What are the practices of the European Communities, Japan, and Canada
regarding a personal exemption for returning residents? What would be the
approximate annual value of all articles entered under a $250 personal exemp-
tion? How does this compare with the value of articles entering under the $100
exemption? What would be the effect of the increase in the personal exemption
in the U.S. balance of payments? What are the characteristics of the traveler
(e.g. frequency of travel, income, ete.) who would benefit from the increase in
the personal exemption? How many individuals, as a percentage of all entering
individuals exceed the $100 exemption? What would be the revenue effect of
section 203?

Answer
(a) Japan and Canada allow the following exemptions to returning residents:

JAPAN

Duty free—350 cigars or 200 cigarettes and 250 grams of other tobacco; 3
bottles (760 cl) of alcoholic beverages; 2 ounces of perfume; 2 watches if valued
at less than 30,000 yen ($124); other goods with a total value of less than
100,000 yen ($400).

CANADA

If abroad one year or more—Any goods taken abroad, or any goods acquired
abroad and used for 6 months except that no one article may exceed Canadian
Dollars $7,500 in value at the time of entry. Alcohol : one 40 oz. bottle. Tobacco:
200 cigarettes and 50 cigars, and 2 pounds of other tobacco.

It abroad less than one year.—

(a) 7 days or more.—Goods of & value of Canadian $150 and the above
noted alcohol and tobacco exemptions. May be used only one time per calen-
dar year {(except liquor and tobacco).

(b) Less than 7 dayus at least 48 hours—Canadian $50 per quarter. If 350
exemption already used then $10.

(c¢) Less than 48 hours, Nothing.

The current European Communities limitations are attached (Attachment E).

(b) 'There is no simple way that the value for articles below the $100 exemp-
tion can be estimated, since all such declarations are exempt from duty, and no
statistics are kept. A study conducted in late 1975, however, estimated that of
the dutiable declarations that were processed at a major border and airports,
roughly 45 percent fall within the $100-250 range. If these declarations had been
exempt from duty, 13 percent less duty (approximately $1.4 million annually)
would have been collected. This $1.4 million duty translates roughly into $9.3
million in merchandise value.

(c) The U.S. balance of payments for merchandise export/import has varied
significantly over the past few years: +4-$9.3 billion in FY 76, —$23.0 billion for
the first three quarters in FY 77. The increase in personal exemption is not
expected to change the traveling or purchasing habits of U.S. travelers abroad;
current U.8. economic climate, foreign inflation and the decrease in the pur-
chasing power of the dollar that has increased the prices of foreign merchandise,
and the decrease in trans-Atlantic air fares, have much more dramatic effect on
foreign travel and purchases. No studies have been conducted to estimate the
possible change, but if the additional purchases equaled those currently entering
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in the $100-$250 range, $9.3 million stated above, it would constitute only
0.1 percent per $10 billion of balance of payment change. This $9.3 million
represented only .007 percent of the nearly $150 billion in goods imported into
;he U.S, in I'Y 77. In short, a negligible effect on the balance of payments is
oreseen,

(d) There are two basic reasons for international travel by American resi-
dents: business and pleasure. A recent Gallup survey indicated that within the
past t\:ielve months (prior to September 1977) the following distribution
occurred :

Percent

Business trips. e e e —————————————— e 21
Pleasure/personal trips. . meeem 79
Visiting friends or relatives. .. o e 30
Sightseeing/resort e 43
Other o e 6

Business travelers do more frequent traveling, but seldom exceed the $100
exemption limit in existence now. Extending the limit to $250 will have little
effect on this class of traveler. The major impact will be on the pleasure/personal
trips. Since there are more middle and lower income people and families now
traveling internationally due to the decrease in air fares, the major benefit will
be to these groups. Upper income travelers who travel for pleasure will reap
some benefits, but in most cases such travelers do not limit their foreign pur-
chases because of the Customs exemption threshold.

(e) Overall, only five percent of all persons entering submit dutiable
declarations.

(f) Raising the exemptions should cause Customs to lose only about $1.8
million in revenue.

Question

11. Section 207 would authorize a monetary penalty as an alternative to seizure
and forfeiture. Does it make any other changes in present law, and if so, what
changes are made and why are the changes needed? Would not a willful violation
necessarily include the elements of a knowing violation? Is the term “willfully”
necessary ?

Angiwer

It does make other changes. It changes “willfully and knowingly” to “willfully
or knowingly” and adds to the violations of failing to report, make entry, and
pay duties the specifics of making any false statement in respect of such pur-
ehases or repairs and aiding or procuring the making of any false statements
as to any material matter without reasonable cause to believe the truth of such
statement. This is needed to describe the violations more specifically and to pro-
vide an affirmative defense (‘“reasonable cause”) against assessment of the
penalty.

While a willful violation would necessarily include the elements of a knowing
violation, the converse is not true, since one can know he is performing a certain
action without knowing that it is illegal. The term “willfully” is intended to
cover actions performed with the intention to violate a legal obligation. The dis-
tinction is similar to the difference between gross negligence and intentional
{fraud.

Question

12. Section 210 provides a “deemed liquidated” provision for entries not
liquidated within one year of entry. Will Customs send a notice of liguidation?
What would be the cost of requiring such notice by mail?

Answer

The AMPS program will include the entries “deemed liquidated” as part of
the importer’s monthly statement of liquidated entries. Since this report is
automatically issued to the importer, the notification will not incur any additional
postage charges.

Question

13. Would the amendment under section 214 of the bill extend liability
for vlol?atlons to individuals not now affected by the forfeiture penalty? If
80, why
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Ansiwer

The amendment of 46 U.S.C. 883 would cxtend lability for violations to
individuals who are not now in some way affected by the forfeiture penalty,
but it would permit proceeding directly against whoever was responsible for
the violation, whereas under present law the person responsible may be only
slightly or peripherally affected by the forfeiture, while the person absolutely
liable for the present penalty of forfelture may not in fact be primarily respon-
sible for the violation,

Question

14, During the course of the hearing before the Subcommittee on Thursday,
February 2, a number of witnesses proposed amendments to H.R. 8149. Please
review the testimony and give your views as to the proposed amendments
suggested.

Answer
TESTIMONY OF ROBERT E. HERZSTEIN

In his statement before the Senate Finance Subcommittee on February 2,
1978, as the official representative of the American Bar Association, Mr. Herz-
stein deseribed certain specific “problems” that he saw in the proposed amend-
ments to section 592 as set forth in H.R. 8149.

First, there are reservations as to whether the Bill adequately achleves the
American Bar Association objective that penalties should be reasonable in
amount in light of the culpability of the violator and the consequences of the
violation. For example, he is concerned that in the case of fraud, a monetary
penalty could reach a maximum amount equal to the full value of the merchan-
dise (it should be noted that under existing law, the full value of the merchan-
dise is a mandatory initial penalty, and not a maximum, and must be assessed
regardless of whether the violation is due to fraud or negligence). We believe
that this maximum fraud penalty, which, under the Bill, could be modified
to take mitigating factors into account in individual cases at the time of its
initial assessment, must be retained as an effective deterrent to deliberate viola-
tions designed to defraud the revenue. The flexibility which can be exercised
at the time of original assessment is sufficient to permit the Customs Service
to take into account any equities that might justify a lesser initial penalty
in the case of a fraudulent violator, and to balance those equities against the
overall need to deter intentional violations of Customs law. A detailed compari-
son of the actual dollar impact of Customs fraud penalties with the actual dollar
impact of Internal Revenue Service fraud penalties is submitted separately.

The House Ways and Means Committee deleted a section that would have per-
mitted a violator, at his option, to surrender the merchandise involved in a viola-
tion in lieu of payment of a monetary penalty, presumably in instances where
some deterioration in the merchandise, or a loss of contract, or other economie
event had caused the merchandise to fall in value below the amount of the
penalty. It is our understanding that the Ways and Means Committee concluded
that under a system providing for monetary penalties only, actual violators
should not be permitted to shift their economic costs to the general Treasury where
the merchandise involved had so declined in value as to be insufficient to cover
the reduced penalties provided in H.R. 8149.

The separately submitted analysis comparing Internal Revenue Service fraud
penalties with the Customs fraud penalty, in actual impact, applies as well in
evaluating Mr. Herzstein’s concern for the burden that he sees in the negligence
penalty provided in H.R. 8149. Thus, for a corporate taxpayer in the 48 percent
bracket, or a high bracket individual taxpayer, the Internal Revenue Service
penalty of 50 percent of the underpayment of tax may well be equal in dollars to
25 percent of the underlying unreported income (or improper deduction, ete.).
Under the propos :d ordinary negligence penalty in H.R. 8149, a penalty of twice
the revenue loss, based on average duty rates of 7 percent, would mean, for exam-
ple, a dollar amount equal to 1} percent of an underlying undervaluation of mer-
chandise that generates tie Customs duty loss. This is actually less than the
dollar cost of the penalty involved in the Internal Revenue example above. It
should be noted that ian negligent violations that do not involve a revenue loss,
H.R. 8149 provides for a penalty of 2 percent of the value of the merchandise, a
figure quite comparable to the Internal Revenue dollar impact of its negligence
penalty in relation to the underlying tax transaction (assuming corporate or
comparable tax brackets).

Finally, Mr. Herzstein expresves concern that section 207 of the Bill, which
authorizes a monetary penalty for failure to report and pay duty on vessel repairs,
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in lieu of seizure of the vessel, may increase the scope of the penalty by providing
that it is applicable to persons who make false statements “without reasonable
cause to believe the truth of such statements.” This new provision is designed to
liberalize the existing penalty provision, by providing for a monetary penalty
more closely related to the scope of the violation involved, instead of compelling
physical seizure of the vessel in each instance. Moreover, with the requirement
that the failure to report and pay duty must be “willful” or “knowing” (knowing
being the equivalent of a gross act of negligence, and willful being the equivalent
of an intent to defraud the revenue as the objective of the knowing action), the
“without reasonable cause” provision acts as an afirmative defense for a violator
and thus liberalizes the provision, rather than, as Mr. Herzstein implies, making
it more burdensome.

Mr. Herzstein recognizes that proposed new section 592 (b) and (¢) would
achieve the third objective of the American Bar Association resolution, by provid-
ing reasonable informal administrative procedures, including adequate notice
and an opportunity to be heard prior to the assessment of a penalty.

Customs statutes traditionally used the phrase “appropriate Customs officers’”
in order to leave to the administering authority the right to assign specific admin-
istrative functions as a matter of efficient, effective management. We believe that
the proposed Bill will provide that flexibility. Nothing in its terms would require
the same Customs officer who initiates & penalty proceeding to be the deciding
officer who makes the final determination.

We cannot agree with Mr. Herzstein that there is any doubt in the language
of the Bill that in the course of judicial review, the reviewing judge would lack
the ability to determine the specific amount of the penalty to be collected, and
to make all necessary decisions that would result in the fixing of that amount,
including its appropriateness in view of the culpability of the violator. Proposed
new section 592(g) clearly authorizes the district court to consider all issues,
“including the amount of the penalty”, de novo.

We take issue with Mr. Herzstein’s suggestion that in a case involving negli-
gence, the government should have the full burden of proof tec establish not only
the act or omission constituting the violation, but the negligence of the person, as
well. The formulation of the burden of proof proposed in H.R. 8149 in the case
of negligence is parallel to the burden which must be borne by a taxpayer subject
to a negligence penalty that is contested in the U.S. Tax Court. As we have indi-
cated above, we do not accept Mr. Herzstein's argument that the penalty for
negligence under the Customs provision, in its actual impact, is so much more
severe than the dollar impact of the Internal Revenue negligence penalty that a
shift in the burden of proof to the government with respect to the negligence of
the violator is justified.

We have some problem in finding the logic behind Mr, Herzstein’s final concern
that the BIill places no obligation on the government to proceed to court
“promptly”. It would appear that the inability of the government to collect an
assessed penalty without a court judgment, when a violator refuses to comply
voluntarily with an administrative determination ; the inability of the government
to collect interest on penalty payments, whether the penalties themselves are
paid voluntarily or collected after court proceedings; and the new statute of
limitations provisions which require the government to initiate court action
within 5 years of a negligent violation, rather than within 5 years of the date of
its discovery, would all combine to provide more than enough government motiva-
tion “to proceed to court promptly”.

In his closing remarks, Mr. Herzstein endorses section 115 of the Bill, which
deals with rulings publication or other availability. He notes that the specific
wording of the Bill would limit its scope to rulings with respect to prospective
actions, and suggests that important interpretations of law that are made by
the Customs Service with respect to ongoing transactions would also contribute
to the objective of section 115 if they were made available to the public.

Regardless of the enactment of H.R. 8148, the Customs Service 1s now establish-
ing procedures and seeking additional resources for a rulings dissemination pro-
gram that would make available to the publie, in the interest of predictability
and- uniformity in the administration of the Customs laws, all precedential
“Internal advice” interpretations provided to Customs field officers in connection
with ongoing transactions that may be in dispute, and all protest review decisions
rendered at headquarters which establish precedential interpretations of Customs
law. We concur with Mr. Herzstein that the maximum dissemination of knowl-
edge regarding the interpretations made by the Customs Service of the laws that
it administers will minimize delays in the Customs process and will contribute
to more economical and effective Customs administration.
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TESTIMONY OF J. J. GREENE

Speaking on behalf of the Foreign Shipowners Association of the Pacific Coast
and the Pacific Merchant Shipping Association, Mr. J. J. Greene recommended
requiring a notice and hearing procedure for cases arising under section 584 of
the Tariff Act of 1930 similar to that which will be required in 592 cases if section
111 of H.R. 8149 is enacted. However, the considerations which gave rise to the
desirability of the “pre-penalty” notice procedure in section 592 cases are not
present in penalty cases initiated under section 584. The pre-penalty procedure .
under section 592 was designed to provide full consideration of arguments as to
why a penalty should be impesed in cases in which the huge initial penalties
assessed under existing law created contingent liabilities on balance sheets of
major corporations which affect credit ratings, jeopardize stock values or other-
wise inflict economic punishment that was never intended or justified under 19
U.8.C. 1592, in addition to the penalty itself.

H.R. 8149 recognizes that the extension of the pre-penalty notice and hearing
process to the total number of 592 cases, regardless of dollar amount, would
create resource drains and burdens at the field level which would not be ab-
sorbed and which could not generally be justified by the same economic concerns
that were involved in the large penalty cases. For that reason, noncommercial
cases and cases involving $1,000 or less are excluded from the pre-penalty notice
and hearing procedures in the proposed amendment to section 592. Additionally, in
the smaller as well as the larger cases the opportunity for mitigation of the initial
penalty, and the opportunity to make specific oral and written presentations in
connection with the petition for relief under 19 U.S.C. 1618 is available in all
section 592 cases, as well as in section 584 cases, regardless of amount.

In addition, it should be noted that approximately 1,500 to 2,000 section 584
penalties are issued each year, 75 percent of which are for amounts under $300.

Mr. Greene also suggests that a deflnition of clerical error be added to section
584 of the Tariff Act. However, Treasury Declsion 75-299, dated November 24,
1975, (40 F.R. 55837) amended section 4.12(a) (5), Customs Regulations to de-
fine the term “clerical error or other mistake” as used in section 584 of the
Tariff Act of 1930 (19 U.S.C. 1584). The term is defined as a non-negligent, inad-
vertent, or typographical mistake in the preparation, assembly, or submission of
manifests. However, repeated similar manifest discrepancies by the same parties
may be deemed the result of negligence and not clerical error or other mistake.
Therefore, it would seem that a statutory definition is not necessary.

Finally, Mr. Greene would like to see an Amendment to section 431 of the
Tariff Act of 1930 to better delineate the quantity-reporting responsibilities of
the master.

Other legislation under consideration in the Treasury Department, the “Cus-
toms Entry and Clearance Act,”” would repeal a number of Customs administra-
tive provisions, including section 31 of the Tariff Act of 1930, and authorize the
Secretary of the Treasury to “prescribe regulations to govern the arrival, entry,
clearance, and related movements of vessels and vehicles: and to prescribe the
form and content of such documents as may be required in the administration of”
those regulations. Inasmuch as repeal of section 431 is contemplated, it would
appear more appropriate to consider Mr. Greene's concern in connection with
this legislation.

TESTIMONY OF T¥ir NATIONAL CUSTOMS BROKERS & FORWARDERS ASSOCIATION OF
AMERICA, INC AND THE JOHN F, KENNEDY AIRPORT CUSTOMS BROKERS ASSOCIATION,
INC.

Representatives of both groups appeared to urge deletion of section 114 of
H.R. 8149, which would@ require customhouse brokers to renew thelr licenses
every three years. In the alternative, they suggest that brokers merely be re-
quired to submit periodic reports of continuing activity to the Customs Service.

We would have no objection to the deletion of section 114 from the proposed
legislation. The whole issue of regulation of customs brokers is under active
study within Customs, with consideration being given, among other things, to
possible deregulation of brokers' activities. Accordingly, it may be premature
to create any new statutory requirements in this area at the present time.

TESTIMONY OF THE JOINT INDUSTRY WORKING GROUP

The Joint Industry Working Group concurs in the recommendation made by
the customs brokers that section 114 be deleted and replaced by a periodic report-
ing requirement. As noted above, we have no objectinn to deletion of section 114.
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With regard to section 111, the Joint Industry Working Group makes refer-
ence to a present provision of the Customs regulations, 19 CFR 171.1(a)(2).
Under that provision, additional non-intentional violations disclosed in the
course of investigation of a voluntary disclosure are treated as having been dis-
closed voluntarily. The Group recommends that this provision be included in
the law, but notes that it is under the impression that the Customs Service will
continue to follow that practice regardless. It should be pointed out, however,
that the House Ways and Means Committee specifically precluded continuation
of that policy in its report on the proposed legislation (Report No. 85-621,
Sept. 23, 1977, p. 17).

Finally, the Group recommends that the Customs Service be required to con-
tinue providing courtesy notices of liquidation until the AMPS system is fully
implemented, and that the final sentence of section 504(a), as set forth in sec-
tion 210 of H.R. 8149 be deleted. We have no objection to continuing to provide
importers with courtesy notices of liquidation until AMPS is completely opera-
tional. We would object, however, to deletion of the final sentence of section
504 (a). That provision deals with the bulletin notices provided for at 19 CFR
159.9, which will become superfluous when AMPS is installed and generating
periodic statements which will include notice of all liquidations in a timely
manner.

TESTIMONY OF DONALD 8. DAWSON

Mr. Dawson, representing the legislature of the Virgin Islands, suggested that
the U.S. Generalized System of Preferences (GSP) be applied to the Virgin
Islands on the basis that the GSP is available to many Caribbean and South
American countries that are in direct competition with the Virgin Islands for
the tourist trade. The present treatment accorded to items entering the United
States which are the growth, product or manufacture of the Virgin Islands is
preferable to that accorded under the GSP. Such merrhandise is permitted to
enter the United States duty-free. Mr. Dawson’s suggestion would thus not
appear to be beneficial to the Virgin Islands.

TESTIMONY OF DAVID HARRAR

Speaking on behalf of the Photo Marketing Association International, Mr.
Rarrar opposed any increase in the personal exemption. He felt that such action
would be harmful to photographic retailers who rely heavily for their profits on
the sale of imported photographic equipment.

The increase in the personal exemption is essential to speed the process-
ing of passengers into the United States and to compensate for the impact of
inflation on the dollar. The increase remains sufficiently low so as not to injure
domestic industries or businesses, and our support for the increase is unchanged.

15. A number of the provisions of H.R. 8149 as it passed the House would
have a cost and/or revenue effect, Please submit cost and/or revenue estimates
on each of the provisions of H.R. 8149, detailing the basis of calculation.

TITLE 1

A. With regard to sections 102-104 and 109 of the bill, which would authorize
the new entry procedures along with the implementation of AMPS, a cost bene-
fit analysis is attached (Attachment B, Question No. 1).

The enactment of sections 105-108, the recordkeeping provisions, is not ex-
pected to result in increased costs, However, the improved availability of and
access to Importer records will enable the regulatory audit staff to increase its
productivity return from $145,000 per man year to $170,000 by virtue of the
ability to perform more thorough audits in less time. Entirely apart from the
Customs procedural reform bill, the fleld audit staff will be dugmented by an
additional 200 employees over the next few years; the increased personnel
costs will not he attributable to H.R. 8149. However, improved productivity in
conjunction with the expanded work force will produce an estimated annual in-
crease of $7.5 million in penalties and collections. -

Section 110 simply expands the range of potential violators_and will have
minimal cost or revenue impact.

Inasmuch gs section 111 of the bill would to a great extent merely codify
priesiontl administrative practice, any changes in cost or revenue would be
minfinal,
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Section 112 would increase the celling for summary forfeiture actions from
$2,500 to $10,000. Of the 300 vehicles judicially forfeited during FY 1976, nearly
all would have fallen within the proposed new $10,000 limit and thus could
have been disposed of without pursuing the costly and time-consuming judicial
process.

Summary forfeiture up to $10,000 in addition to reducing time and paperwork
associated with judicial forfeiture, will also result in decreased storage costs
in the estimated amount of $100,000 per year on 300 vehicles. In addition, the
speedier procedure will lead to less depreciation of seized vehicles while In
Customs custody. If an average depreciation savings of $500 per vehicle were
to Le assumed, an additional saving of $150,000 annually would accrue to the
Government in the form of increased sales receipts.

The cost/revenue lmpact of section 113 has been addressed in our response
to question 7(c¢). _

The customs broker licensing renewal provision set forth in section 114 is
expected to have negligible cost or revenue impact.

TITLE II

Section 202 may lead to reduced processing time for certain shipments of
alcoholic beverages, but the overall cost/revenue impact will be minimal.

The only revenue impact resulting from section 203 is in the increased per-
sonal exemption. The major impact of this provision will be at the airports
wlere dutiable declarations comprise upwards of 10 percent of all declarations.
At the border ports, significantly less than 1 percent of all crossings result in
duty. A 1975 study estimated that roughly 45 percent of all dutiable declara-
tions fell within the $100-$250 limit—for which no duty would have been col-
lected had the provision been in effect then. The amount of duty represented in
this interval was $1.4 million which, if this provision were enacted, would be
retained by the traveling public, The resources required to obtain this duty
were estimated at 3.5 man-years—spread out, of course, over dozens of ports of
entry.

The major benefit is seen to be in the time savings to the traveler. There would
be roughly 50 percent fewer dutiable passengers at airports to process, which
can save up to 3.5 minutes per passenger. This time savings 1s not just to the
individual passenger benefiting from the increased exemption, but to all those
waiting behind him in line. This can result in total passenger time savings of
over 7 percent. When the effects of this provision are combined with that of
section 204 (a), the 10 percent flat rate of duty, an approximate 9 percent over-
all reduction in total airport passenger Customs waiting time can be realized.

The primary benefit expected to be derived from enactment of section 204, the
flat rate of duty provision, is improved service to returning residents at no
increased cost to the Government. Over 10 million dutiable declarations were
processed during FY 1977, about 2 million at airports, and about 8 million at
borderports and seaports. An anticipated 5 percent reduction in passenger proc-
essing time per flight should result from more expeditious handling of passenger
declarations.

It should be noted that the enactment of section 204 is not expected to affect
the amount of duties actually collected, since the 10 percent flat rate on fair
value closely approximates an overall average of 15 percent on wholesale costs
that is pres~ntly being collected.

Section 205 is essentially a housekeeping measure which will have no cost or
revenue impact.

Section 206 would increase the amounts of the administrative exemptions es-
tablished in section 321 of the Tariff Act of 1930. Section 321(a) (1) permits
the Customs Service to disregard differences up to $3 between the amount of
duty assessed or deposited and the actual amount found to be due. Section 206
would iucrease this exemption to $10, leading to an estimated saving of over $1
million annually. The latest analysis. performed in 1974, indicates that $1.2
million was expended to collect $192,000 under the $3 ceiling, the figures have
remained fairly stable over the last 4 years.

Section 321(a)(2) (A) allows a $10 exemption on bona filde gifts sent from
persons in foreign countries to persons in the United States. About 500,000 more
parcels, valued between $10 and $25 (the proposed new ceiling), entered the
country during FY 1977. The average cost to process these mail entries was $3,
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and the average duty collected in the $10-$25 range was $3 per entry, thus,
there was a net loss of $2 per package, or $1 miliion for the year. The increased
ceiling will reduce revenue collection by $1.5 million, but will greatly benefit
those who wish to matl low-value gifts to the United States.

Section 321(a)(2)(B) permits a $10 exemption for articles accompanying
a person not entitled to the present $100 personal exemption. This is generally
applicable at border ports of entry where U.S. residents shop in neighboring
foreign cities and have utilized the $100 exemption within 30 days. H.R. 8149
would increase the $10 ceiling to $25. Nearly a million dutiable declarations
between $10 and $25 were made in FY 1974, costing $3.50 each to process to
collect about $2 each in duties. That represents an annual loss of $1.5 million
which would no longer occur if the provision were enacted. Reduced duty col-

—  ——1lections of $2 million would directly benefit those who make use of this
exemption.

Section 206 would amend section 321(a){2)(c) to increase the exemption
for “other” cases from $1 to $5. This would apply primarily to merchandise
ordered from overseas by U.S. residents. In FY 1977, about 250,000 mail entries
were written (at an average processing cost of $3 each) for packages with a net
value of $1 to $5, on which the average duty collection was $.60. The result was
an overall loss of $750,000. Reduced revenue collections would amount to $150,000
annually.

With regard to each of the subsections to section 206 of H.R. 8149, the sav-
ings to Customs would be primarily in the form of increased productivity at no
additional cost. The proposed new ceilings have been kept sufficiently low so as
not to injure U.S. industry or business.

No cost or revenue impact is expected to result from sections 207 and 208 of
the proposed legislation.

Under section 209, the Government would recover about $200,000, the value
of forfeited liquor destroyed each year. Furthermore, the unnecessary and ex-
pensive transfer of the liquor to GSA for dispcsition could be avoided, al-
though GSA would still retain their first rights to dispose of seized liquor
by donation to a charitable institution or distribution to other Government
agencies. Finally, inasmuch as Customs already disposes of unclaimed and
abandoned liquor at public auction, adding forfeited liquor to a procedure al-
ready established would constitute no greater burden for Customs.

Section 210 would basically require the liquidation of entries within one
year from date of entry or withdrawal from warehouse, with extensions avail-
able under certain circumstances.

There were approximately 3.6 million consumption entries in FY 77. Of this
total 70 percent would be liquidated within one year under current procedures,
leaving 1.08 million unliquidated. It is estimated that 50 percent or 540,000 of
these unliquidated entries will require extension notices to be written; the re-
maining 540,000 sill be automatically liquidated through this provision.

Workload increases due to the extra paperwork involved in sending out the
extensisn notices will be talanced out by the workload savings in not having
to send out liquidation notices (approximately 4 man-years for each). There
would be more work involved in the first year as new procedures are imple-
mented and current backlogs reduced, but this transient pbhase should not last
more than one year.

For those entries automatically liquidated under this provision, there is a
potential duty loss. Of the approximately 540.000 entries to be automatically
liguidated annually, roughly 15 percent or 81,000 will have had errors, which
would have resulted in a rate advance or rate decline had they not been auto-
matically liquidated. The current ratio of rate advances to declines is 2 to 1.
The average value of duty for a changed entry is $350.00 (for both rate advances
and deliveries). This calculates out to a maximum poiential duty loss of $9.5
millior. As Import Specialists become more familiar with the new procedure,
this maximum_ potential loss is expected to decrease somewhat.

Sections 211-214 would result in minimal cost or revenue impact, if any.

fsection 215 would repeal a number of archaie, statutorily fixed fees relating
te the enfry and clearance of vessels and authorize the establishment of new
fees more In keeping with the cost to the Government of performing the services.
A study conducted in 1975 found that an additional $2.55 million would be col-
lected annually for these reimbursable services, based on then current work-
load and salaries. The estimated cost to shipowners will be in the neighbor-
hood of $50 for the entry and clearance of a vessel.

No cost or revenue impact will result from section 2186.
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ATTACHMENT D
SUBPART A~—GENERAL PROVISIONS

§171.1 BSPECIAL PROCEDURES FOR CERTAIN LIABILITIES INCURRED UNDER SECTION 582,
TARIFF ACT OF 1930, A8 AMERDED

(a) Voluntery disclosure. Any voluntary disclosure of violations of Customs
laws which may result in a loss of revenue and which would subject either the
merchandise involved or its value to forfeiture under section 592, Tariff Act of
1930, as amended (19 U.S.C. 1592), accompanied by a tender of the loss of reve-
nue, shall be immediately referred by the district director to Headquarters, U.S.
Customs Service.

(1) Mitigation of statutory liability. If appropriate investigation establishes
that no Customs investigation had been initiated with respect to the disclosed
information prior to such disclosure, the disclosure shall be treated as voluntary
for purposes of this paragraph. For purposes of this subparagraph an investiga-
tion is considered to be initiated with respect to disclosed information:

(i) In the case of a referral by an import specialist or other Customs officer
of a matter involving the disclosing party and the disclosed information for
investigation of a possible violation of 19 U.S.C. 1592, on the date such matter
was referred to the Office of Investigations;

(ii) In the case of a referral by an import specialist or other Customs officer
of a request for value, classification or other technical investigation, on the date
recorded in writing by an investigating agent as the date on which he discovered
facts and ‘circumstances which caused him to believe that the possibility of a
violation of 19 U.S.C. 1592 existed with respect to the disclosing party and the
disclosed information;

(iii) In the case of an investigation prompted by an individual other than a
Customs oflicer with regard to the disclosing party and the disclosed information,
on the date recorded on the memorandum of Information Received by the Office
of Investigations as the date on which such information was received;

(iv) In the case of an ongoing investigation of a possible violation of 19
U.S.0. 1592 not involving the disclosing party and the information disclosed, on
the date recorded in writing by an investigating agent as the date on which
he discovered facts and circumstances which caused him to believe that the
possibility of a violation of 19 U.S.C. 1692 existed with respect to the disclos-
ing party and the disclosed information ;

(v) In the case of a general ongoing investigation of a specific class of goods
or industry, on the date recorded by the Office of Investigations as the date on
which it determined to direct its investigation specifically to the disclosing party
and the disclosed information; and

(vi) In all other cases, on the date recorded in a Report of Investigation as
the date on which an investigator was assigned to investigate possible violations
of 19 U.S.C. 1592 by the disclosing party with respect to the disclosed information.
Although a notice of penalty shall be issued with respect to a disclosed violation,
as required by law, it shall, be the established policy of the Customs Service upon
the filing of a petition for relief from such penalty, to mitigate the statutory lia-
hility to an amount not to exceed one time the total loss of revenue provided
the actual loss of revenue is deposited as withheld duties, regardless of whether
the disclosed violation was intentional when committed. Further mitigation be-
vond the foregoing maximum may be justified in individual cases on the basis
of relevant circumstances, such as diligence in disclosing a violation following
its discovery.

Senator Rprcorr. Our next witness will be Shirley Kallek.
Miss Kallek ? _

STATEMENT OF SHIRLEY KALLEK, ASSOCIATE DIRECTOR, BUREAU
OF THE CENSUS, U.S. DEPARTMENT OF COMMERCE

Ms. KaLLEk. Mr. Chairman, T am pleased to have the opportunity
to appear before this committee on be}[:alf of the Department of Com-
merce to discuss legislation currently under consideration relating to
customs procedural reform.

/
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I am accompanied by Mr. Emmanuel Lipscomb, Chief of the For-
eign Trade Division of the Bureau of the Census.

After a careful review of the legislation and discussion with officials
of the U.S. Customs Service, we believe that adequate safeguards have
been established to insure the continued integrity of the statistical
system and the Department’s ability to monitor imports and to imple-
ment its various trade-related programs.

The Bureau of the Census has the responsibility to compile the for-
eign trade statistics of the United States. The import statistics on
kinds and quantities of merchandise are compiled from statistical
co&)‘ies of the iml;ort entries filed with the U.S. Customs Service.

he proposed legislation would amend section 484 (a) of the Tariff
Act of 1930 which presently requires that an entry shall be filed at the
eustornhouse within a specified time period for each importation of
merchandise.

The amendment would provide that entries shall be made by filing
with the appropriate customs officer such documentation as is neces-
sary to determine the release of the merchandise from customs custody.

Such other documentation as is required to assess duties, collect
accurate statistics and to determine whether any other requirement of
Iaw is met shall be filed within 10 days at a specified place within the
customs collection district.

In addition, the legislation would permit the consignee to defer, for
as much as 30 days, the deposit of the amount of the estimated duty.

The Customs Service and the Bureau of the Census have reached an
understanding on the implementation of these provisions so as not to
endanger the accuracy of statistical programs for which this Depart-
ment is responsible. We have been assured by Customs, that although
no specific time is identified for the filing of the appropriate entry after
the arrival of the merchandise, such as the 5-day restriction currently
in force. no delays would be permitted that would affect the timeliness
of the statistical data.

Provisions will be implemented so that the timing of the Census
Bureau for obtaining data will be no slower than that obtained by
present procedure.

Senator Ripicorr. I am just wondering—*no slower than”—why
not more rapidly?

Ms. KaLrLek. Well, we hope so, but you see, right now, sir, there is
no specified time within the law.

Senator Rieicorr. There is no specified time?

Ms. Kavreg. No, none.

Senator Rieicorr. How long does it take?

Ms. Katrek. At the present time there is a 5-day restriction, and
then 10 more days to file and we would hope that our time will either
be at least the same, or better, and that there will be no reduction in
the detailed information provided either on the entry form or in
the machine-usable form.

These provisions would also enhance Customs efforts to develop an
automated system for processing import entries and for duty collection
purposes. Pilot programs of their automated merchandise processing
svstem, referred to as AMPS, are underway in six customs districts.
The staff at Census is working with Customs toward developing
compatibility between the information processed by the AMPS pro-
gram and the information required for census statistical operations.
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The receipt of import data on machine-readable tapes from Customs
would be a major step forward in the processing of import data.

Another objective of the Census/Customs joint effort is to assure
that there wifl be sufficient opportunities for verification of import
data in order to insure the statistical reliability of the public informa-
tion. After procedures to implement the provisions of the proposed
legislation related to filing entry documents and the establishment for
the AMPS program hnve%een eveloped and agreed to, a more formal
agreement will be made between the Customs g:rvice and the Bureau
of the Census that will assure that such procedures will not reduce
the timeliness of accuracy of statistical data on goods, particularly
on those under import restrictions, which are furnished by the Bureau.

Wo therefore believe that the Census Bureau will continue to pro-
vide information for monitoring imports as quickly and as completely
as it is currently doing.

I should now like to comment about duty-free treatment for return-
ing tourists. The U.S. Travel Service was established on June 29, 1961,
to exercise travel promotion authority vested in the Secretary of
Commerce by Public Law 87-63. This authority includes the power
to encourage the simplification, reduction or elimination of barriers
to travel and the facilitation of international travel generally. This
authority is similar to that exercised by most national tourist offices and
is consistent with the principles of international cooperation as set
forth in the final act of the Europcean Conference on Sccurity and
Cooperation, signed August 1,1975 in Helsinki, Finland.

The United States and 34 other signatories to that act agreed, among
other things, “to gradually simplify and flexibly administer proce-
dures for exit and entry.”

The Department of Commerce believes that raising the values for
returning tourists would further the purposes of international travel
and, in addition, would contribute to progress toward the goals estab-
lished in the so-called Helsinki Accord.

One of the provisions of the propesed legislation would raise from
$100 to $250 and from $200 to $500 in the case of persons-arriving,
directly or indirectly from the Virgin Islands, Guam or American
Samoa, the value limit of goods which can be imported duty free by
residents returning after having remained outside the territorial limits
of the United States for not less than 48 hours. These changes recog-
nize the fact that persistent inflation throughout the world since 1965
has raised the price of individual articles purchased abroad.

The proposed legislation would also apply a flat 10 percent of duty
to personal goods and gifts valued at up to $600 brought iito‘the
United States by international travelers, At present, articles brought
into the country for personal or household use or as gifts if not.in-
cluded in the $100 or $200 personal exemption or if not duty free, are
subject to the varying rates of duty prescribed by the Tariff Sched-
ules of the United States.

The specific rate of duty depends upon the tariff classification cate-
gory into which the item falls. Determining the classification of per-
sonal merchandise frequently requires considerable time and creates
lengthy delays for persons declaring dutiable items.

The proposed legislation would make it unnecessary for customs
agents to determine the tariff classification of noncommercial impor-
tations and would facilitate computation of duties on personal.articles
and gifts in aggregate value not over $600.
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Senator Ripicorr. In other words, what the system would be is if
a husband and wife went abroad and brought in $1,000 worth of goods,
8500 \?vould be tax exempt and they would pay $50 on the other $500
value? _

Ms. KavLeg. That is correct.

Senator Risicorr. When they declare that, they give a money order,
check or cash and that would be it 1 '

Ms. Karreg. That would be it. Additionally, it would help to reduce
processing bottlenecks encountered by persons entering the country
and could assist foreign travel agents in selling the United States to
their clients. Commerce supports these changes proposed by H.R.
8149.

Mr. Chairman, we should be pleased to answer any questions that
the committes members have.

Senator RiBicorr. Thank you very much. I appreciate your testi-
mony, Miss Kallek.

Next, we will have a panel consisting of Mr. Eberle, Mr. Kvamme,
Mr. Joseph I\{‘aplan and Mr. William Outman.

Gentlemen, is there somebody here to make a statement for the whole
panel? - -

“"STATEMENT OF WILLIAM D. EBERLE, ESQ., ROBERT A. WEAVER, JR,,
AND ASSOCIATES, BOSTON, MASS., AND CHAIRMAN, CUSTOMS
WORKING GROUP, CHAMBER OF COMMERCE OF THE UNITED
STATES

Mr. Eserce. Mr. Chairman, I am delighted to be back in this room
again and I want to thank you, Mr. Chairman, for allowing us the
opportunity to testify.

My associates here will each make a brief comment.

At this time, Mr. Chairman, what I would like to do is to file for
the record our written statement and simply cover the highlights
generally with you.

Mr. Chairman, the group that is before you this morning represents
some 70,000 American businesses with ‘operations throughout the
country and processes well over a quarter of the national GNP. We
are here to support this bill, and I can say in principle that we also
support the testimony you have heard from both the Customs Service
and the Commerce Department.

~ There really are three reasons why there is this broad-based business

support for this bill. First, the present law tightly prescribes the
customs duties and requires excessive paperwork, substantial delays
and the lack of having the prompt statistics, appraisals and liquida-
tions.

We believe that this bill will solve that problem and permit better
and more prompt statistics, appraisals and liquidations and better
information needed for the enforcement of the trade laws of the
United States.

Second, Mr. Chairman, as indicated by the customs officials, the
primary tool today for enforcement is the blunt tool of fraud, without
effective judicial court review. This bill corrects that. It would add due
process to the proceeding, and we think that this is particularly im-
portant_because it will allow the business people to see that they
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are properly treated and still permit the Customs Service to handle
these matters in an official manner. .

Last, Mr. Chairman, is the question of the increase of the tourist
exemption, In addtion to what has already been said, our air trans-
port people here today, represented by Mr. James Gorsen, have
pointed out that in many airports today during the heavy travel sea-
son there are delays up to several hours because of the present system.

We believe that the flat rate of duty and the change in the level of
personal exemption will make the tourists’ life a lot easier.

In concluding, let me just say that the reasons again for this broad
business support are the better recordkeeping prospects, a more ef-
ficient system, and the due process safeguards.

Mr. Chairman, I would Tike to just have a brief statement from
Mr. Kvamme on section 592, for your information.

STATEMENT OF FLOYD KVAMME, NATIONAL
SEMICONDUCTOR CORP.

Mr. Kvarae. My name is Floyd Kvamme. I am vice president and
general manager of National Semiconductor Corp.; and a board mem-
ber of WEMA, a 900-company trade association engaged in sophisti-
cated electronics technology.

We urge passage of H.R. 8149. We re(éuest that our analysis con-
tained in our prepared remarks be included in the record.

Modification of the section 592 penalty provision is our prime con-
cern. I will use my company’s experience as an example.

We manufacture integrated circuit and transistor chips in our Con-
necticut, Utah, and California plants, which are assembled into elec-
tronic products in Southeast Asia. Since 1967, our sales have grown
from $¥ million to agproaching $500 million with U.S. based employ-
ment of approximately 6,000.

From beginning (fferations in Southeast Asia through 1976, we de-
posited over $22 million in duties. The growth and complexity of the
semiconductor business caused many complex valuation questions
which are only now being resolved, such that virtually none of our
imports over these 10 years has been liquidated.

n 1976, the U.S. Customs Service issued a prepenalty notice al-
leging our underpayment of $1.5 million in duty with a large for-
feiture value. Eighteen months prior, our industry press, in a lead
story, claimed that National Semiconductor could be penalized more
than $100 million for the alleged underpayments.

We reconstructed our duty, at a cost of over $400,000, and now feel
that when the entries are liquidated, Customs might owe us a goodly
sum for the overpayment of duties. In any case, settlement will be
~ made for a small percentage of the already-deposited duty.

The secrecy and suspicion surrounding the inquiry, the avenues
open for redress and the low view taken of the Government process
by this type action would never have happened had this act been law.

H.R. 8149 is necessary legislation, it provides a meaningful defini-
tion of violations, relates penalties to culpability, establishes due proc-
ess and encourages voluntary compliance, In short, the act helps bring
customs procedures into the $1 trillion trade computer-aided 20th
century.

Thank you.

Senator Risicorr. Mr. Qutman?
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STATEMENT OF WILLIAM D. OUTMAR, ESQ., BAKER & McKENZIE,
ON BEHALF OF ELECTRONIC INDUSTRIES ASSOCIATION

Mr. OurmaN. Mr. Chairman, my name is William Outman. I am
a partner in the law firm of Baker & McKenzie and appear today as
a representative of the Electronic Industries Association. Mr. Kap-
lan, who is to may left, and I have participated with the Joint In-
dustries Working Group throughout its consideration of H.R. 8149
and are among those who have been especially concerned with the
language of the bill.

Perhaps the most serious defect today in the U.S, customs law is
section 592, not because it empowers the U.S. Customs Service to as-
sess civil penalties for acts or omissions that are false or fraudulent,
but becanse it is almost totally lacking in due process. )

Under present law, if the Government believes that a violation has
ccecurred. it is reauired to make a claim for the forfeiture of either
the goods or their value. There is no statutory requirement that the
person involved be provided with a statement of charges.

In the face of often staggering penalty demands, assessable irre-
spective of whether the violation is alleged to involve fraud or simple
inadvertence, mitigation on an administrative basis amounts to what
onfe group, not here represented, has referred to as “an offer you can’t
refuse.

Judicial review is almost nonexistent.

H.R. 8149 is intended to correct this situation in a fair and reason-
able way. First, the measure defines the violations and establishes pen-
alties that are commensurate with culpability.

S(l’lnentor Risicorr. At the present time, there is no standard, no test
at all?

Mr. OuryaN. Mr. Chairman, the one provision, section 592, pro-
vides for both false or fraudulent conduct in the same sentence. In
other words, it could be a violation arising from an action that is
either false or fraudulent. In terms of prior application, I think there
has been some confusion on the part of the agents investigating on
behalf of the Customs Service as to whether they had found an in-
advertence or simple act of negligence, since they seem to character-
ize it, quite frequently, as fraud.

Senator Rieicorr. There is no test of what is fraud and what is
inadvertent?

Mr. Ovryman. No, sir, not in the statute. There have been very few
test cases in court. I believe the last major case that ever went through
the judicial process was in about 1963 out in California. Although
there was also a 1970 or a 1971 decision, actions brought in a court of
law have been almost nonexistent.

Senator Riricorr. Do you have any horrendous examples of this?

Mr. Coryax. Mr., Chairman, there are numerous examples that
have been cited. I think Mr. Kvamme's statement to the effect that his
compa:y has been assessed a penalty—in other words, the first demand
made on his company—in excess of $200 million, illustrates what we
are talking about. A very minor amount of revenue loss involving
very technical issues can constitute a horror story in an investment
context,
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We have had instances in which clients of ours have been served
with penalty demands and have had criminal indictments brought
against them over very technical problems. It would not be too difficult
to document a number of cases.

Again, H.R. 8149 would hopefully eliminate the need to even think
back about these horror stories.

Anyway, under the three-tiered system that is proposed in the
bill, the offense would be tied into a commensurate penalty. In the
event of fraud, it would retain the present maximum penalty of the
value of the goods. However, in the event that a violation involved
gross negligence or ordinary negligence, the penalty would be tied

~to loss of revenue.

Senator Risicorr. Is it difficult to differentiate between fraud. in-
advertent negligence, gross negligence? How do these gradations
prove out ?

Mr. OurmaN. On an historical basis, the Customs Service has, I
belicve, attempted to characterize all violation as falling within one
of these three categories. There is no requirement, however, under
present law that you differentiate between negligence or fraud.

In administratively mitigating penalty demands such as the $200
mitlion claim Mr, Kvamme referred to. the Customs Service has come
up with standards that are set forth in the Federal Register of No-
vember 5, 1974, They have also attempted to spell out what they
believed to be appropriate definitions of fraud, gross negligence and
negligence. It is the application of those published standards. albeit
in the guise of administrative determination, that serves as the best
record of what has transpired to "ate.

If an action were brought in court. it would not be necessary for the
Government to allege frand. since the same action could be supported
on the basis of merely alleging the conduct to be false.

Continuing, if T may. the bill would also establish effective judicial
review, granting the importer the right to defend itself in a trial de
novo initiated by the Government for the collection of the initial
penalty demand. If the bill is enacted, the Government would be re-
quired in the case of alleged fraud, to establish its case by clear and
convincing evidence, a comparable standard employed in the Tax
Court for like offenses.

The Government would be required to prove gross negligence or
ordinary negligence by a preponderance of the evidence. However,
in the event that negligence were alleged, once the Government had
introduced into evidence the facts alleged to support the violation,
the burden would shift to the importer or person charged.

H.R. 8149 would also require the Government to institute a suit for
the collection of any civil penalty within 5 years from the date of
occurrence of the violation. except in the case of fraud, which would
retain the present 5-year standard from date of discovery.

Of necessity. our treatment of these key provisions has been brief.

- We will be pleased to answer any questions that you or your staff
may ask.

Senator RiBicorr. Thank you very much.

Mr. Kaplan?

23-893—78—~—86
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STATEMERT OF JOSEPH S. KAPLAN, ESQ, RIVKIN, SHERMAN &
LEVY, ON BEHALF OF AMERICAN IMPORTERS ASSOCIATION AND
AMERICAN RETAIL FEDERATION

Mr. KapraN. Mr. Chairman, I am Joseph Kaplan of the law firm of
Rivkin, Sherman & Levy and I am here today as a member of this
panel and as special counsel to the American Importers Association
and the American Retail Federation.

The American Importers Association represents more than 1,000
importers, most of whom are small or medium size. The American
Retail Federation represents all major U.S. retail merchandise houses
and many smaller retail organizations, divided either geographically
or by category of merchandise.

These organizations have been in the forefront of the effort to
obtain passage of H.R. 8149, the Customs Procedural Reform Act.

The American Importers Association, as spokesman for the import-
ing community, fully supports those aspects of H.R. 8149 which will
result in quicker and more certain disposition of customns transactions.
The position of the American. Retail Federation, and, indeed, of all
the organizations for whom this panel speaks, is identical. -

All of these organizations view H.R. 8149 as a significant step for-
ward in providing the Customs Service with capacity to administer
international trade at the volumes presently experienced and antici-
pated in the near future, and to facilitate and speed the processing
of returning travelers.

Moreover, these organizations heartily support the introduction of
traditional concepts of due process and judicial review of admin-
istrative decisionmaking in the civil penalties area, the subjects that
Mr. Outman has just discussed.

I thank you for the opportunity to have presented these views and
would welcome any questions you may have. Also, if I may add
something, I would like to relate a case in response to one of the ques-
tions that you asked Mr. Outman.

Senator Risrcorr. Go ahead.

Mr, KarLaN. A client of ours, a publicly traded company, was
assessed with a penalty of $9,772,000—=hardf’ the number that was
mengoned by Mr. Kvamme, but still, a very substantial and significant
number.

After investigation, which went on for a period of yéars, and after
development of the facts—that is something, by the way, that the
Customs Service had not done prior to introducing the civil penalty—
it was discovered that the client, indeed, had at an early point in_its
history as an importer neglected to declare that it had sent a mold
overseas. -

The value of the mold was $332. The duty, which had not as a
result of the use of the mold to produce imported products been paid
to the Government, was $33.20. After 8 years, the case was can-
celed without penalty. ‘

Senator Rmsicorr. Where did they arrive at the $9 million%-

Mr. Kapran. They counted up the so-called forfeiture value, which
is to say, the invoice price plus the duty, on hundreds and hundreds
of importations which had been made over a period of more than 5
years. That is how the forfeiture value was established.
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- Senator Rimicorr. Where did you go, through what proceedings?
Customs, court, Commissioner? How did you—

Mr. Karuan. The matter was dealt with on an administrative level
only. The penalty was assessed—this was at & time prior to the pre-
penalty notice procedure which was described earlier.

After the penalty was assessed, a list of entries included in the
penalty calculation, was furnished to us. We examined each of those
entries—as I say, there were hundreds and hundreds of them. We
went to each of the sources to see whether there had been any possible
violations of the customs laws: Bit by bit, we were able to demonstrate
to the Customs Service that there was no problem with the entries
which had been enumerated in the list that made up the $9,772,000.

But it took years to do that. It took years of effort, and it was a
case that never should have started in the first place.

Senator Risicorr. How much did all of that cost your client?

Mr. Kapran. It probably cost our client upwards of $150,000 by
the time we were finished.

Mr. EperLe. Mr. Chairman, that completes our presentation.

Senator Rmsrcorr. Thank you very much, Mr. Eberle. Glad to see
you again.

Is there no other comment from this panel

Thank you very much.

[The prepared statement of the preceding panel follows:]

STATEMENT BY WILLIA). D. EBERLE oN H.R. 8149, ProviDING FOR CusTOMS PRO-
CEDURAL REFORM, AND FOR OTHER PURPOSES

I am W. D. Eberle, Senior Partner of Robert A. Weaver, Jr., and Associates,
Boston, Massachusetts, and Chairman of the Customs Working Group of the
Chamber of Commerce of the United States. I am appearing today on behalf
of the Chamber and also as a member of the Joint Industry Working Group
that has been formed to work for the passage of H.R. 8149, Accompanying me
are other members of the Joint Industry Working Group: Floyd Kvamme,
Vice President, National Semiconductor Corporation, Joseph S. Kaplan, repre-
senting the American Retail Federation, and Willlam D. Outman, representing
the Electronic Industries Association.

" We have a statement on behalf of the Joint Industry Working Group that we
request be placed in the record of these hearings. The indusiry affiliations of
the Working Group members are detailed in the joint statement. The National
Chamber represents a nationwide membership of over 68,000 business firms
and 4,000 trade associations, local and state chambers of commerce. The Cham-
ber also represents American Chambers of Commerce in 41 foreign countries.

The Chamber's initial interest in customs reform focused largely on Section
592 of the Tariff Act of 1930. In response to the stated concerns of many
Chamber members with what may be termed the “overkill” aspect of that
section of customs law, a special working group on Section 592 was set up
in early 1975 to seek a solution.

The group decided early that the key to a solution was the development of the
broadest possible agreement among the business groups and the appropriate gov-
ernment agencies on the most desirable form of legislation. As a result, the bill
passed by the House was the product of intensive study of the reforms needed by
the Customs Service, the International Trade Commission, customs brokers, or-
ganized labor and the general business community. We beiieve that the bill repre-
sents a distlilation of the most essential needs of all these groups.

To summarize, the National Chamber endorses the comments of the Joint In-
dustry Working Group, as submitted to the Subcommittee. We believe that the
bill will achieve important results in a number of areas. It will:

1. Improve trade statistics by permitting installation of Customs’ AMPS com-
puter system (Section 103).

2. Improve Customs’ productivity by eliminating unnecessary procedures (Sec-
tions 103, 104, 112, 202, 208, 208, 209 and 212).
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3. Establish a regulatory audit approach to enforcement, backed by strong but
reasonable civil penalties (Sections 105-107, 110, 111, 207 and 214).

4, Provide for due process in civil penalty cases (Section 111).

5. Expedite clearance of passengers by Customs (Sections 203, 204 and 212).

6. Enhance Custom’s performance by providing for authorization of Customs’
appropriations (Section 301).

We respectfully urge the Subcommittee to move as quickly as possible on H.R.
8149 so that longstanding problems and inequities in the provisions and imple-
mentation of customs law can be redressed.

SUMMARY OF STATEMENT OF THE JOINT INDUSTRY WORKING GKoUp

1. The Joint Industry Working Group and the many business associations and’
individual businesses it represents supports prompt passage of H.R. 8149 essen-
tially as passed by the House of Representatives.

2. The Joint Industry Working Group believes that this Bill would :

Permit the U.S. Customs Service to replace outmoded manual entry processing-
and duty collection procedures with modern, computerized techniques.

Require importers, for the first time, to keep appropriate records. The U.S. Cus-
toms Service would be able to ensure compliance through regulatory audits.

Amend the U.S. Customs Service’s primary civil penalty law (section §92) to
provide administrative and judicial due process. It would replace automatic for-
feiture of the value of gonds with monetary penalties proportionate to culpability.

Fase the inflexibility of other Customs penalty laws relative to vessel manifests
and cargo.

Expedite the U.S. Customs Service’s processing of tourists by increasing the-
duty exemption from $100 o $250 and by providing a flat 109 duty rate for monst
other tourist importations. -

Establish regular Congressional authorization of the U.S. Customs Service’s
appropriations.

Require that the U.S. Customs Service generally complete its processing of en-
tries within one year; today there is no limit,

Eliminate various anachronisms in current law to permit the U.S. Customs
Service to improve productivity.

WRITTEN STATEMENT OF THE JOINT INDUSTRY WORKING GROUP

Mr. Chairman and Honorable Members of the Subcommittee on International
Trade: This document is the written testimony of a Working Group representing
thirteen substantial business and trade associations that have united for the pur-
pose of seeking reform of the archaic, procedural laws governing the operations
of the United States Customs Service, and most particularly, section 592 of the
Tariff Act of 1930, as amended (19 U.S.C. § 1592). The associations that have
given their full support and backing to the Group include:

1. The Air Transport Assnciation of Americe, which represents nearly all sched-
uled airlines of the United States.

2. The American Importers Association, representing over 1,000 companies,
mostly small to medium in size, plus 150 customs brokers, attorneys and banks.

3. The American Retail Fedcration, an umbrella organization encompassing
thirty national and fifty state retatl associations that represent more than one
million retail establishments with over 13,000 employees. J. C. Penney Co. and
Sears, Roebuck & Co. are members.

4. The Chamber of Commerce of the United States representing 68,000 com-
panies and 4.000 state and local Chambers of Commerce. Member companies ac-
tive in the Joint Industry Working Group include American Cyanamide, Beech
Aircraft, Control Data, PPG Industries, Procter & Gamble and Sprague Electric,

5. The Computer & Busincss Equipment Manufacturers Association, including
over forty members with 1,000,000 employees and $35 bilion in worldwide rev-
enues. Members range from the smallest to the largest in the industry.

6. The Council of American-Flag Ship Opcrators which represents the interests
of the American liner industry. -

7. The Flectronic Industries Association; its 287 member companies, which
range in size from General Electric Co. and RCA to manufacturers in the $25-$50 .
million aunual sales range, have plants in every state in the Union.
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8. The Foreign Trade Association of Southern California, which represents 450
firms in Southern California in the import-export trade.

9. The Imported Hardwood Products Association, an international association
of 250 importers, suppliers and allied industry members. Members handle 759
of all imported hardwood products and range in size from small private
husinesses to Boise-Cascade, Champion International, Georgia-Pacific and
Weyerhaeuser.

10. The Motor Vehicle Manufacturers Association, whose eleven members pro-
duce 999, of all U.S.-made motor vehicles. Included are General Motors Corp.,
Ford Motor Co.,, White Motor Corp. and all major U.S. motor vehicle manu-
facturers. -

11. The National Committee on International Trade Documentation, which
includes many of the major U.S, industrial and service companies. Representative
members are Exxon, Du Pont, Dow Chemical and Eastman Kodak. -

12, The National Passenger Traffic Association, which is a voluntary profes-
sional association of corporate travel managers representing 350 major U.S.
corporations. Aetna Life & Casualty, Allied Chemical, Coca Cola and Union
Carbide are representative members.

13. “WEMA", which has over 900 high technology and electronics companies.
its members are mostly small to medium in size, with two-thirds of its members
employing less than 200 employees. Fairchild Camera Corp., Hewlett-Packard,
Intel and National Semiconductor Corp., are members. _

The procedural laws under which the United States Customs Service operates
lhave not been changed since prior to World War 1I. Many of these laws are much
older ; indeed, some date to the first session of Congress in 1789. These laws were
written in a very different time and are so inflexible that the Customs Service
has been unable to adjust to changes in international trade patterns and com-
mercial practices. The present duty assessment systems are suitable for the quill
pen but not for the electronic computer. Enforcement of the Customs laws is based
upon “in terrorem” penilties rather than recordkeeping, field audit and strong
incentives for voluntary compliance. Passengers stand in line at airports for
lours because we have yet to adopt methods for clearing customs that are in
widespread use elsewhere in the world. Trade statistics are less adequate and less
timely than would be possible with modern data processing techniques. Importers
and their sureties often are not able to determine for years their final duty
liabilities—usually long after goods have been sold and adjustments in sales
prices, to retlect increased duty assessments, are impossible. Congressional
authorization of funds, a basic means of supervising performance of delegated
responsibility by federal agencies, is not applied to the U.S. Customs Service.

H.R. 8149, if passed, will do much to bring the TU.S. Customs Service's pro-
cedural laws out of the Eighteenth Century and prepare the U.S, Customs Serv-
ice for the Twenty-First. For example:

1. The U.S. Customs Service would improve reliability and promptness of trade
statistics and enforcement through its AMPS computer system, as provided for in
section 104.

2. The U.8. Customs Service would move to enforcement by regulatory audit,
as made possible by sections 105-107 of the Bill.

3. Due process in civil penalty cases would be established in section 111.

4. Passenger clearance would be speeded by sections 203 and 204.

5. Importers and their sureties would generally be able to determine their final
duty liabilities within one year as a result of section 210,

6. Congressional oversight of the U.S. Customs Service's operations would
be initiated by section 301.

The Bill, passed by the ouse of Representatives 386 to 11. was the product
of careful study by the Subcomumittee on Trade of the Committee on Ways and
Means. Hearings were held in August 1976 and July 1977. The hearings were
supplemented with field trips by a Committee Task Force to the Ports and U.S.
Customs offices at New York, Philadelphia, Savannah, Miami, Houston, Laredo,
Los Angeles, San Francisco and Chicago.

The Bill, as passed by the House, is acceptable to the Joint Industry Working
Group, and we respectfully urge that the Senate pass the measure without sub-
stantial amendment. Should the Finance Committee in its judgment believe that
technical changes and clarifications are appropriate, we belleve the suggestions
inoludied in the following discussion of the major sections of the Rill merit
attention.
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- SECTION 103

This section (and some others that provide conforming changes) makes it
possible for the U.S. Customs Service to install the Automated Merchandise
Processing System (“AMPS”). We support AMPS because it will enable the
Customs Service to eliminate much of the paperwork now required of Inspec-
tors and Import Specialists. This should enhance the quality of the professional
work performed by these officlals and make possible more uniform and equitable
enforcement of the law. AMPS should improve both the accuracy and promptness
of trade statistics. Computer editing techniques will improve the quality of the
data on imports. The direct interfacing between the U.S. Customs Service and
the Bureau of Census computers would make possible much speedier publica-
tion of import statistics with weekly—or even dally—reports if needed.

SECTION 106

Today, there is no requirement that importers maintain records. The require-
ment that records “normally kept in the ordinary course of business” be main-
tained by importers, as prescribed in this section, is unobjectionable. We believe
that most importers keep such records today. We do not believe that this pro-
vision would add any significant burden to American business; if it did, we
would oppose it.

SECTION 108

This provision grants authority to the U.S. Customs Service to inspect im-
porters’ records, subject to the usual safeguards of notice and reasonableness.
We expect that this provision would lead to a climate of enforcement through
field audit and verification rather than the confrontation approach that has been
used in the past.

SECTION 107

This provision, in general, conforms the judicial enforcement of record keeping
and the Customs Service's access to such records to the new provisions. It does,
however, provide for an anomaly in that it divides the power to penalize con-
tempts of court between the judicial and the administrative branches.

SECTION 110

Under present law, vessels and their masters are exclusively responsible for
manifest discrepancies. The penalties for violations are severe., This is unfair
under current commercial conditions where the master of a vessel at times has
no knowledge of, or means of ascertaining, the exact nature of his cargo. Ex-
amples include sealed house-to-house containers. This section appropriately
makes the liability non-exclusive. We believe, however, that elimination of the
words “directly or indirectly” before “responsible for any discrepancy” will re-
duce potential ambiguity and eliminate possible penalties against those that have
no respongibility for manifest discrepancies.

The House Report defines the term “clerical error’” for purposes of section 584
of the Tariff Act.

SECTION 111

To the Joint Industry Working Group, this section is the most important in
the Bill. Its basic wording was developed over a period of several months by a
team of experienced lawyers and businessmen representing interested trade as-
sociations and businesses. We drew upon the experiences of previous efforts to
- reform this onerous law and upon close consultation with the Customs Service
to ensure that its enforcement needs were met. It was further modified by the
House of Representatives to expand its general acceptability and to provide
strong additional incentives for voluntary compliance.

This section wonld :

Provide a comprehensible definition of a violation, which is notably absent
from present law.

Replace the “in rem’ nature of present law, which includes actual or con-
structive forfeiture of merchandise, regardless of whether the violation arises
from a technical mistake occasioned by simple negligence or clerical error or
fraud. The new law would provide for three tiers of violation: fraud, gross negli-



81

gence and negligence. The ceiling penalty for fraud would remain unchanged
at domestic value; however, the ceilings for the two negligence categories would
be tied to any resulting loss of revenue or to a percentage of the merchandise’s
value. Mitigation under section 618 (19 U.S.C. § 1618) would remain available.

Seizure of goods would be limited to situations in which such action is
essential to protect the United States, such as in cases of insolvency, where
an importer is beyond the reach of U.S. law, or where restricted merchandise
would otherwise be permitted to enter the country.

The administrative due process requirements provided for in sections 592
(d) and (c) generally conform to current U.S. Customs Service procedures.
The problems that arose prior to full implementation of these procedures indi-
cate, however, the need for statutory confirmation. Importantly, these proceed-
ings are not conducted before an informal arbiter but before those with an
adversary position in the case. They are not a substitute for judicial review
in cases that cannot be resolved in an administrative forum.

Section 592(e) properly exempts from penalty clerical errors, etc. that
should not be punished. The exemptions from penalty are quite limited and
are more restricted than are those provided in GATT or in the Kyoto
Convention,

The prior disclosure provision, section 502(f), provides a very strong incen-
tive for voluntary compliance with the law. especially in relation to the very
stiff penalties (compared, for example, the IRS law) for &1l violations, whether
negligent or fraudulent. '

The House Bill, however, does not incorporate an important part of current
Customs Regulations (19 C.F.R. §171.1(a) (2)) that the U.S. Customs Service
advises it will maintain if this Bill passed. Under that provision, additional
non-intentional violations discovered in the course of investigation of a volun-
tary disclosure are presently treated as having been disclosed voluntarily.
‘We believe that this administrative procedure should be included in the law.

The Joint Industry Working Group believes that the provision for judicial
review set forth in section 592(g) is fundamental to American concepts of
justice. The absence of any meaningful judicial review and the necessity
for settling ali cases with the same law enforcement agency that is making
the accusations are serious defects in the present law.

Section 111 (e) provides for a reasonable £nd meaningful statute of limitations
on accusations of negligence. Present law has no effective statute of limitations.

BECTION 113

The proposal to require publication of rulings, as defined in the House
Report, is well justified. We suggest that it not be limited to prospective
" transactions, but also include determinations issued under the post-importation
“Internal Advice” procedure. This procedure is of growing importance in
establishment of administrative precedents. This technical change can be ac-
complished simply by adding ‘“‘Internal Advice rulings, with precedential sig-
nificance” at line 25, page 22.

SECTION 114

We are advised the customs brokers are concerned regarding possible mis-
understandings and misinterpretations arising from this provision that could
lead to unnecessary difficulties, for example, in obtaining financing. The Joint
Industry Working Group would be agreeable to elimination of this provision
or to its replacement by one that required filing periodic reports of continuity
of activity by brokers.

SECTION 210

Currently, there is no limitation on the time the U.S. Customs Service may
take to conclude its determination of the duties on an entry, a process referred
to as the “liquidation” of an entry. This causes serious problems. On the one
hand, an importer may learn years after goods have been imported and sold
that additional duties are due. On the other hand, Customs officers at times
required deposit of more duty than is properly owed at the time of entry.
Occasionally, the Customs Service has refused to liquidate such entries, preclud-
ing any administrative or legal actlons to recover the excess money deposited.
The Bill would help speed the liquidation process by deeming an entry to be
Hquidated one year after the date of entry unless a longer period- of time
is appropriate.
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We suggest that a change, essentially, technical in nature, be considered.
Under current law, the U.S. Customs Service i{s required to provide notice of
liquidation. Legally this is done by a posting in the Customshouse. As a practical
matter, however, importers rely upon the computerized “courtesy notice” that
is mailed automatically when the U.S. Customs Service removes an entry from
its present computer file. Continuation of this procedure until the AMPS system
is installed would provide no added burden on the Government; in fact, we
have been advised by the U.S. Customs Service that they would continue to
mail such notices after passage of this Bill. The U.S. Customs Service advises
that when the AMPS system is installed, its periodic statements will provide
notice of all liquidations. Receipt of such notice is important because it signals
the start of the short 90-day period allowed to initiate formal protests of the
liquidation. Failure to provide notice of the automatic liquidations would
require importers and customs brokers to establish special filing systems to
determine which entries are liquidated upon notice, which by statutory deadiine
and whieh have had liquidation suspended. The costs of these systems would
far exceed any savings to the Government from eliminating notices on a small
proportion of total entries. The risk of any problem arising can be easily
prevented by deleting the final sentence in section 504(a) under section 210

of the Bill.
SECTION 301

We strongly support the establishment of Congressional authorization of
the Customs Service’s appropriations. We believe this would be beneficial not
only for the Customs Service but also for those persons that are directly or
indirectly affected by its operations.

* * * * * * *

We appreciate the opportunity to be heard and for the interest of the
Committee and its staff in this legislation. We believe H.R. 8149 is in the
interests of all that are affected by the operations of the Customs Service
and we urge that it be passed as promptly as possible.

STATEMENT OF E. Froyn KvAMME, ON BEHALF oF WEMJA, THE ASSOCIATION
SERVING THE ELECTRONICS INDUSTRIES

Mr. Chairman and Members of the Subcommittee. I am E. Floyd Kvamme, vice
president of National Semiconductor Corporation and general manager of its
semiconductor division. National Semiconductor, with world headquarters in
Santa Clara, California, designs, develops, manufactures and markets electronic
products of various types that are derived from semiconductor technology. Some
of our principal electronic products are integrated circuits, transistors, com-
puters, computer components and terminals, watches and calculators. We employ
more tlhrm 23,000 people worldwide, with operations in several states and foreign
conntries.

I am appearing here today on behalf of WEMA's member firms in support of
the provisions of H.R. 8149, the Customs Procedural Reform Act of 1977. ’

WEMA, hadquartered in Palo Alto, California at 2600 El Camino Real, is a
trade association of over 900 companies located in 176 Congressional districts in
36 states. Two-thirds of its members employ fewer than 200 employees, while our
total membership employs more than one million persons. )

WEMA member companies share a common interest in that they are all en-
gaged in sophisticated electronics and information technology. A preponderance
of WEMA companies design and manufacture sophisticated components and
equipment for a number of end markets. Some of the types of products manufac-
tn}-ed are: semiconductor devices such as transistors, diodes, and integrated eir-
cuits; test equipment such as oscillators, signal generators, counters, and volt
meters: computers and computer peripheral equipment; calculators; telecom-
munications equipment such as radio transmitters aad receivers; and finally,
compnnents such as tubes, resistors, capacitors, and similar items, .

International trade is of increasing importance to WEMA’s member com-
panies. Despite strong competition abroad, most of our members have been suc-
cessful in maintaining & technological lead over foreign competitors. In fact, the
rale of high-technology products abroad has been one of the prime areas in
which the United States has continued to hold its own in the world marketplace.
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But, WEMA companies import as well as export. In general, they import com-
ponents or products manufactured or assembled by their subsidiaries or affiliates
abroad. Availability of these high quality products is necessary to preserve Amer-
ica’s competitive edge. It i on behalf of the importing side of the high-technology
electronics industry that WEMA submits this statement today.

U.S. importers presently operate in a 20th Century world with customs laws
and regulations designed for. the 19th Century. For example, separate reports
must be filed for each entry ; duty must be paid at the time of filing regardless of
whether any government official can definitively tell the importer how much is
owed ; and importers have no sure way of knowing the latest customs rulings or
interpretations, and constantly face the prospect of penalties equal to the full
domestic value of the imported goods for even the smallest or most inadvertent
error.

WEMA urges the Senate to pass H.R. 8149 without delay. The changes it brings
to customs law, especially those dealing with Section 592 and judicial review, are
needed immediately. WEMA supports passage of the bill without substantial
amendment,

The Finance Committee will most likely be considering suggestions for minor
amendments to H.R. 8149, and may feel some technical changes or clarifications
are needed. In that regard, we believe the following WEMA analysis of the bill's
provisions wilt be informative and useful.

SECTIONS 102-104

Adoption of these sections would provide a statutory basis for implementing a
new system of accounting which would separate the payment of duty from the
reporting of an entry.

WEMA welcomes this change. Periodic accounting, long and successfully used
by the Internal Revenue Service, is much more suitable to today’s business activi-
ties. It would save titne, money and energy for the importer and goverument
alike.

Under existing laws, every importation requires a separate entry document,
separate processing, and the concurrent payment of estimated duties, This system
may have been adequate when our international trade level was substantially
lower and its pace considerably slower. Today, however, both the volume and
tempo of international trade have grown tremendously and, as far as most high-
technology importers are concerned, most imports are from a limited number of
related, continuous suppliers. Under these conditions, entry-ﬁy;entry reporting
and accounting is slow and wasteful and is of no particular advantage to either
importers or the government,

Eventually, WEMA would like to see statutory authorization for periodic re-
porting as well as periodic accounting. The Internal Revenue Service has long
since proven the efficiency of such a system, and adoption in the customs area
seems long overdue. WEMA urges the International Trade Subcommittee to keep
this objective in mind in their future work on customs reform.,

_ SECTION 105

This portion of H.R. 8149 would add a new Section 508 to the Tariff Act. It
would specify the records importers are to keep and the period of time for which
they are to be retained.

Wemu supports the inclusion of a clear record-keeping requirement, but urges
the Congress, in report language, to encourage the Secretary of Treasury to set
retention limits considerably shorter than five years for most routine entries.
For example, there is no reason why supporting records need by kept for five
vears in the case of informal entries for goods valued at less than $600, or U.N.
goods returned under TSUS 800.

“SECTION 108

WEMA favors the degree of specificity which would be provided by this amend-
ment to revise and strengthen the investigatory provisions of Section 509 of the
Tariff Act. WEMA hopes this revision will in no way lead to an abandonment
of the concept of the routine audit as part of the present two-step investigatory
arrangement, In WEMA'’s view, the two-step system is desirable and should be
retained by specific reference in the Committee Report. The first step of this
two-step process is the largely informal regulatory audit procedure generally
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used by the Customs Service to help importers determine whether their practices
are correct. This routine audit is of advantage to the importer and to the Cus-
toms Service to help importers determine whether their practices are correct.
This routine audit is of advantage to the importer and to the Customs Service.
The second step occurs if, in the course of such an audit, probable cause is dis-
covered for a charge of violation of Customs law. At this point, a full scale in-
vestigation is set in motion,
SFCTION 107

This portion of H.R. 8149 would amend the judicial enforcement provisions
of Section 510 of the Tariff Act of 1930, as amended. WEMA favors revised sub-
section 510(a) as included in the bill, but has reservations about the provisions of
subsection 510(b) which provide for an administrative punishment upon a judicial
finding of contempt. Although not interested in defending those judged guilty of
contempt, WEMA believes that the punishment for disobedience of a court order
should be left in the hands of the court rather than the Secretary of Treasury
who, after all, is a party of interest to the proceedings.

WEMA believes the courts already have sufficlent means to adequately punish
those found guilty of contempt, and thus subsection 510(b) could very well be
eliminated. Only a judge should be given the authority to prohibit a person found
guilty of contempt from importing merchandise into the United States.

SECTION 111

This portion of H.R. 8149 would substantially amend the penalty provisions
of Section 592 of the Tariff Act of 1930, as amended.

In recent years, several WEMA member firms have been involved in the
archaic and inflexible provisions of the present Section 592. and thus WEMA is
deeply concerned about its reform.

In general, WEMA is pleased with the changes suggested in Section 111 of
H.R. 8149. These changes would improve many areas considered critical by
WEMA membership by providing:

Prepenalty notices and an opportunity to be heard before the imposition of any
penalty;

Elimination of automatic assessment of the full forfeiture value of the im-
ported merchandise as a penalty and strict limitations on seizure;

Imposition of a multiple of the customs duty as a maximum penalty in cases
of negligence with no penalty for mistake of fact or simple clerical error.

Unrestricted judicial review of the existence of the violation and amount of
the penalty-—when the government brings an action.

WEMA has several other suggestions which are important and should be
considered.

Subsection 592(d) established a three-tier penalty structure based on fraud,
gross negligence, and negligence. Ideally, WEMA would prefer to see the adop-
tion of the two-tier model used by the Internal Revenue Service with IRS type
penalties of 50% in the case of fraud and 5% in the case of negligence. Be this
as it may, WEMA does recognize and support as a giant step forward the provi-
sions of subsection 592(d) as included in H.R. 8149.

WEMA is concerned, however, that the courts may easily become choked with
endless years of litigation if the legislative history does not clearly define the
Congressional intent behind this penalty structure. Fer example, WEMA believes
the committee report should clearly state that a monetary penalty equal to the
domestic value of the merchandise should be applied oply in the most extreme
cases of fraud. Likewise, whenever gross negligence and negligence are involved,
maximum penalties should be reserved for the most severe cases.

WEMA would also like to see fraud, gross negligence, negligence, and the con-
cept of domestic value defined in the legislative history. WEMA assumes that the
term “domestic value,” as used in H.R. 8149, applies to the appraised value of
the entered merchandise and not its final selling price. In WEMA’s view, it
would be completely inequitable to include costs of further domestic processing.
These matters do need clariflcation.

Subsection 592(f) establishes a statutory basis for the Customs Service's cur-
rent administrative practice of encouraging voluntary prior disclosures, It limits
the monetary penalty assessed in-such cases to the unpaid amount of lawful
dutles for fraud, interest on the unpaid@ amount for negligence or gross negli-
gence, and, if the violation did not affect the assessment of duties, a percentage
of the value of the merchandise.
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Although WEMA supports the incorporation of this practice Into statutory
langauge, WEMA also believes that these provisions should be extended, as is
the case in current practice, to cover-undisclosed nonfraudulent violations which
may be discovered in the course of an investigation of a voluntary disclosure.
This could be accomplished in subsection 592(f), as included in the bill, by add-
ing the phrase “or any nonfraudulent violations discovered as a result of an in-
vestigation of such violation” after the words “with respect to such violation.”

Subsection 592(g) (1) provides for a trial de novo in a United States District
Court on all issues, a change long advocated by WEMA. This is a crucial aspect
of this legislation because there is today no meaningful access to judicial review.
Under current law, the only way to obtain judicial review of a penalty is for the
person to refuse to pay the penalty and walit for the U.S. to bring an enforcement
action in the District Court. By doing so, the importer loses his opportunity to
mitigate the damages through administrative channels, and the Disirict Court
has no discretion to mitigate the amount of the penalty. Thus, an importer faces
an “all or nothing” situation and also must be ready to bear the burden of proof
to obtain judicial review. Subsection 592(g) (1) would remedy this current prob-
lem, and subsections §592(g) (2) (3} and (4) would properly place the burden
of proof for fraud, gross negligence, and negligence on the U.S. These provisions
of H.R. 8149 are critical for any true reform to Section 592.

BECTION 113

This portion of H.R. 8149 would add a new Section 625 to the Tariff Act which
would require the Customs Service to publish rulings within 120 days of the date
of issuance. This proposal is well justified. We recommend that is not be limited
to “prospective” transactions, but include those issued under the post-importa-
tion internal advice procedure. This procedure is important in the establish-
ment of administrative precedents.

In the name of simple equity, WEMA strongly supports publication require-
ments. At present, public and private customs rulings are not davailable to the fm-
porting community in any organized fashion. Large, aggressive importers have
developed extensive and costly-arrangements to obtain this information and thus
keep abreast of current rules and regulations. Smaller importers, however, can-
not afford such arrangements and, to their competitive disadvantage, are rarely
up to date.

We are sensitive to the need for purging rulings of confidential matter, but at
the same time pelieve that a 120-day lag before publication is long and may work
hardships on importers. For example, importers are presently permitted only 90
days to modify an entry before liquidation. Once the 90-day period is past, the
importer has no recourse but to formally protest following liquidation, Under
these circumstances, if a relevant ruling on a non-related transaction entered into
three months earlier were published on the 91st to 120th day, the importer wounld
be unable to modify his entry documentation and@ would have no recourse but to
submit a formal protest after liquidation. Since entering a formal protest is an
expensive, lengthy process, many importers are reluctant to take this course of
action, and thus would lose the benefit of a favorable ruling. Alternately, if the
ruling affected the method of valuation, the Customs Service may well lose addi-
tional revenue.

In the interest of equal access to public information. and particularly in view
of the present 90-day protest period when entries may be reviewed and corrected,
WEMA recommends that the Subcommittee in report language urge the Customs
Service to publish rulings as quickly as possible with due regard for their time
sensitivity and importance to the importer.

SECTION 210

This portion of H.R. 8149 adds a new Sectlon 504 to the Tariff Act. Under
normal circumstances, this new section would provide for liguidation within one
year, WEMA supports the concept of a fixed time after which liquidation, if not
already accomplished, would be deemed accomplished. It is true that in some in-
stances more than a year might be required for liquidation, but WEMA believes
that the extension provisions of subsection 504(b) would be adequate to handle
such situations. '

Currently there is no limitation on the time Customs may take to conclude its
determination of the duties due on an entry, the so-called “liquidation” of entries.
This causes serious problems. On the one hand, an importer may learn years

N
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after goods have been Imported and sold that additional duty is to be collected.
On the other hand. Customs officers at times require deposit of more duty than is
properly owed at the time of entry. Occasionally, they have refused to liquidate
such entries, precluding any administrative or legal actions to recover the excess
money deposited.

We suggest that the Subcommittee consider a technical change. Under existing
law, Customs is required to provide notices of liquidation. Legally this is done by
posting them in the Customs House, but, as a practical matter importers rely upon
the computerized ‘“courtesy notice’” that is mailed automatically when Customs -
removes an entry from its present computer file. Continuation of this procedure
until the AMPS system is installed would entail no added burden on the govern-
ment. The Customs Service has noted that when the AMPS system is installed, its
periodic statements will provide notice of all liquidations. Receipt of this notice is
important because it signals the start of the short 90-day period allowed to initiate
formal protest of the liquidation. Not providing notice of the automatic liquida-
tions will require importers and customs brokers to set up special filing systems to
keep track of entries that are liquidated upon notice, those by statutory deadline
and those which have had liquidation suspended. The costs of these systems will
far exceed any savings to the Customs Service from eliminating notices for a small
proportion of total entries. This problem can be resolved by deleting the final sen-
tence in Section 504(a) of Section 210.

We are hopeful that the new AMPS system, coupled with the requirement of
notice of liquidation, will make the 90-day protest period more reasonable for
immporters. Currently, delays in mailing liquidation notices effectively reduce the
time during which an importer may prepare and file a protest.

BECTION 301

We support the establishment of Congressional authorization of the Customs
Service's appropriations, We believe this will be beneflcial not only for the Cus-
toms Service, but also for all elements of our society that are directly or indirectly
affected by its operations.

Mr. Chairman, this concludes my formal statement. On behalf of WEMA I wish
to thank you and the members of the Subcommittee for your attention. I will be
pleased to respond to any questions you might have.

Senator Risrcorr. The next group is Mr. Hummel, for the National
Brokers Association, accompanied by Mr. Shayne.

Mr. Hummel and his group ?

STATEMENT OF ROLAND R. HUMMEL, PRESIDENT. NATIONAL CUS-
TOMS BROKERS AND FORWARDERS ASSOCIATION OF AMERICA,
INC. ACCOMPANIED BY LEONARD M. SHAYNE, CHAIRMAN,
NATIONAL CUSTOMS BROKERS & FORWARDERS ASSOCIATION OF
AMERICA, INC.; WILLIAM ST. JOHN, SECRETARY, NATIONAL
CUSTOMS BROKERS & FORWARDERS ASSOCIATION OF AMERICA,
INC.;: AND THOMAS C. JAMES, PRESIDENT, INDEPENDENT
FREIGHT FORWARDERS & CUSTOMS BROKERS ASSOCIATION OF
SAVANNAH

Mr. Homwmern, Senator Ribicoff, T am attended by my associates
who are,to my right, Mr. Shayne, chairman of our board of directors:
Mr. St. John from our New Orleans association and Mr. Tom James,
to my left. from our Savannah association. ‘

My name is Roland R. Hummel, Jr.. and I am president of the
National Customs Brokers & Forwarders Association of America, Inc,
Our association consists of approximately 400 members licensed as
customs brokers by the Treasury Department, ocean freight forward-
ers by the Federal Maritime Commission, or indirect air carriers by
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the Civil Aeronautics Board, and is the only nationwide organization
representing the customs brokerage and international freight forward-
ing industry.

We have 21 local broker/forwarder associations located in all of
the major U.S. ports affiliated with our national association. Our
members, and those of our affiliates, handle as customs brokers the
vast bulk of importations into the United States and were instrumen-
tal in collecting over $6 billion in customs duty in 1977 for our country.

At the ontset, we wish to emphasize that the Customs Procedural
Reform Act contains many overdue reforms and new provisions which
permit more efficient processing and control of our international trade.
We support these changes.

However, we strongly oppose, and request the deletion of, the provi-
sion in section 114, title I of the bill which deprives brokers of the
permanent license now enjoyed and provides, instead, for the renewal
of customs brokers’ licenses every 3 years.

Senator Risrcorr. Why should you—you or anybody else—have a
permanent license ?

Mr. Hummern, Historically, sir, since the beginning of time, that
is the way it has been. We have been licensed by the Treasury Depart-
ment one time and that license stays until revoked for cause. That is
the objection that we have. Let me go into it, and I will try to explain
1t.

Our industry consists of skilled professionals. The House Committee
on Small Business has said that: “Customs brokers play a very neces-
sary and key role in facilitating the entry, clearance and movement of
cargo into the United States.”

To deny to customs brokers a permanent license, which they have
had for generations and require a relicensing every 3 years necessarily
demeans our profession. Our license should remain permanent, as 1t
is in related fields of transportation, such as ocean, air or surface for-
warding, of course, it should continue to be subject to suspension or
revocation when it is determined that serious offenses have been
committed.

The 3-year renewal provision must necessarily have a chilling effect
upon the ability of a customs broker to conduct his business. Banks
mav not bhe so prone to advance credit if the possibility exists that the
broker's right to continue operations may terminate.

Infusions of capital would likewise be more difficult if a prospective
investor is not certain that a license will be renewed. The saleability of
a business is impaired if a prospective purchaser perceives a risk that
the operation may not continue.

Senator Rintcorr. Let me ask you, sir, what do you have to do to
hecome a licensed broker?

Mr. Husmyern, You are subjected to a written examination by the
T".S. Customs Service, Senator, and investigated as to your moral in-
tegrity and so forth, as well. After passing the examination and pass=- -
ing the rest of the testing by Customs, a man is licensed by the Treas-
urv Department.

Senator Risicorr. Are there often revocations or suspensions?

Mr. Hoyyern. Few. but there are some, ves.

Senator Risicorr. These are undertaken.

Mr. Huarsmer. There are some, yes. Very few, but there are some, yes.
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_And if, by inadvertence, illness or otherwise, a licensee fails to make
timely application for renewal, he is out of business, By the time he
gets a new license, his accounts have gone.

The 3-year renewal provision was inserted by the House committee
when it learned that the U.S. Customs Service did not have up-to-date
information as to the status of the more than 3,000 licensed brokers.
According to Congressman Vanik, floor manager of the bill, the amend-
ment was “intended to provide a means for at least keeping current
with the identity and number of brokers still practicing.’

Despite mention on page 20 of the House committee report on H.R.
8149 that the renewal provision is merely “pro forma,” and is not in-
tended to place any conditions whatsoever other than continued exist-
ence on license renewal, the language of the bill is such that it could
be read to permit renewal to be made conditional, or subject to some
requalification. Such a possible interpretation casts doubt about the
venewability of the license.

Thus, we customs brokers find ourselves in the strange position of
having imposed upon us the onerous burden of a 3-year renewal pro-
vision because the House committee felt that Customs did not have up-
to-date information on its licensees.

Surely this problem can be solved without the necessity of our in-
dustry being asked to suffer unnecessarily.

We agree with the House committee that Customs should have cur-
rent information on its licensees. To this end, the cumbersome and
harmful 3-year licensing renewal provision need not be the answer.
Under authority of present law, Customs can require triannual or even
annual reports from customs brokers specifying whether they are
cgarently practicing, under what company or trade name, and at what
address.

It is our understanding that the Commissioner of Customs is initi-
ating similar admiinstrative action to deal with the problem. Such
action by Customs would effectively keep its records up to date and
would eliminate the need for the statutory provision on renewals.

Or. if Congress believes that additional statutory authority is neces-
sary in this matter, instead of the provisions requiring license renewal
as presently proposed in section 114, Congress can modify section 641
by adding to subparagraph (d), section 641, a clause which would re-
quire a licensee to report to the U.S. Customs Service annually whether
he is actively engaged in business, the location of his business, and the
names of the individual licensees qualifying the firm.

We are not aware of any proponents in the private sector of the 3-
vear license renewal provision, nor has the Commissioner of Customs
proposed such a provision. He did not support it before the House
committee,

We believe that our approach is substantially more efective than
the House renewal provision. Instead of having information on a 3-
vear basis, Customs will have it annually. Brokers will not be restricted
in the financing or selling of their businesses and they will not run the
risk of losing their business by the failure to obtain a timely renewal.

Last, but not least, brokers could feel with pride that by continuing
their permanent licenses, Congress recognizes their important role in
our international commerce.

Thank you.
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Senator Rieicorr. Does anyone else on the panel have something
they would like to add ?

Mr. HoMMmEL. No; we have nothing further.

Senator Risrcorr. Thank you very much, gentlemen.

Mr. James Trombetta?

Mr. Sergo. Good morning, Mr. Chairman. My name is David Serko
from the law firm of Serko & Simon. Mr. Trombetta, who was
scheduled to appear this morning, was unable to make a flight in time
to get here and I have with me Mr. Dennis O’Donnell who 1s treasurer
and a member of the executive board of the John F. Kennedy Brokers
Association, whom my firm represents.

Mr. O’Donnell will address himself to the statement and I will have
some remarks following that, and then perhaps you might have some
questions.

STATEMENT OF DENNIS 0'DONNELL, TREASURER AND MEMBER OF
THE EXECUTIVE BOARD, JOHN F. KENNEDY BROKERS ASSOCIA-
TION, ACCOMPANIED BY DAVID SERKO, ESQ., SERKO & SIMON

Mr. O’Donnerr. Mr. Chairman, members of the committee, ladies,
and gentlemen,

The John F. Kennedy Airport Customs Brokers Association which
is composed of 133 member firms licensed as professionals by the U.S.
Customs Service in commenting on HL.R. 8149 wishes to concentrate
on that provision of the statufe, section 641, which deals with the
renewal of customhouse brokers’ licenses.

We feel that, although the bill in balance is a good one, the pro-.
vision regarding relicensing is undesirable. Customhouse brokers in
obtaining their licenses in the first instance are subject to rigorous
examination and investigation regarding character, background, and
knowledge of customs law, and should not be subject to license renewal
requirements, but should be, as now, granted permanent licenses,
subject only to the strictures of the regulations for censure in the
same manner as other professionals,

We have an uneasy feeling about the statute as it is presently writ-
ten, since it does not express the congressional intent that the renewal
be merely a pro forma procedure. It can be interpreted as requiring
much more.

Although the legislative history may be indicative of what was in-
tended by Congress, the language of the statute is unambiguous. U.S.
Attorney General Griftin Bell, 1n a formal opinion in commenting on
the Hyde amendment which prohibits Federal payments for abor-
tions performed on rape and incest victims in cases where the life of
the mother is not in danger has said that where the language of a
statute is unambiguous, the words of that statute are sufficient, in and
of themselves, to determine the purpose of the legislation,

So here we have such unambiguous langnage. The interpretation
of the statute would be confined to a reading of the statute itself.

Thus, the renewal of licenses under one interpretation of the statute
might well become more than the pro forma procedure which was
stated as the intent of Congress on page 20 of the House of Repre-
sentatives report.
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In order to make the statute conform to such intent, present lan-
guage should be deleted and language inserted which would require
only periodic reporting of the name, address, and active status of
a broker. If this is not done, the practical effects on a broker could well
be devastating.

If it were viewed that renewal of a broker’s license was not auto-
matic, the possibility of obtaining bank financing might be foreclosed.
The obtaining of investor’s money would be much more difficult—in
fact, would place a severe chilling effect on individuals considering
entrance into emphasis on the customs brokerage business.

For these reasons, our association feels that the present language
goes beyond what is needed to fulfill the needs of keeping current with
the identity of the number of brokers still in practice.

Thank you.

Senator Ripicorr. Thank you very much.

Did you want to add something?

Mr. Serko. If I may, my firm has been exclusively in the practice
of customs and trade law and I have so been for many years. I bring
to this question that context of experience.

In talking with Mr. O’Donnell before the hearing this morning,
we discussed the fact that Novo Corp.. bv whom he is employed, is
a publicly held company and we talked about the impact in the case
of a publicly held company of the uncertainty of the license renewal,
just a specific in terms of the generalities that we spoke of.

I think that I would like to amplify very briefly on the question of
legislative interpretation, because, in the report to accompany this
bill. there is conflict in the stated purpose of the relicensing provision.

On page 3 of the general statement, summary, and purpose, the
statement appears that title I amends the statute governing the licens-
ing of customhouse brokers to require renewal of licenses every 3
vears. During the course of onsite visits to customs facilities, we
learned that there is very little control. The word control is trouble-
some.

On page 20. the statement is that it was the intention of the com-
mittee that this relicensing provision would not involve any reexami-
nation. Now, since there is currently an examination to qualify a
customs broker. which, parenthetically, is generally & very severe
examination with varying degrees of failure and retesting, the intent
that this relicensing would be pro forma might conflict with the
word “reexamination.”

Now. I do not need to remind the chairman of the progress of the
Hyde amendment. The interpretation by the Attorney General in
July of 1977, which stated medical procedures cannot mean abortion
in view of the preceding language, the conference report is ambiguous.

Senator Risrcorr. There are enough problems without trying to
get this abortion issue mixed up in this. Let’s not use that as an
example.

Before you know it, you will have a Hyde amendment put on this
thing, and then you have got problems.

Mr. Serko. I will take that comment, Mr. Chairman, and merely
state that, as you know, there was a subsequent interpretation, and
we are concerned with the fact that the subsequent interpretation,
after the passage of the bill as amended, is different than the initial
interpretation.
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Now, I have a proposal that I would like to suggest which might
soive the problem of the support of this bill wholeheartedly, and that
is this. Since the relicensing will not take effect for 3 years, and since
there are administrative methods—and I would suggest that it is
rather easy for Customs to be informed as to who is practicing cus-
toms brokerage throughout the country—that this provision be de-
leted and that, in 8 years’ time, since Customs is studying the whole
question of brokerage, supervision of brokers, and in fact, title TII
of the original H.R. 9220 provisions affecting brokers, the nature of
their control and licensing of brokers is under study, that pending4a
complete study that this particular provision be deleted,

It is not going to take effect for 3 years. Three years is certainly
enough time in which to do it advisedly, inasmuch as the licensing
was inserted without—was not inserted by Treasury, was not re-
quested by Treasury, was not supported by the brokerage industry,
is not particularly supported by the private sector, and we might
then find ourselves in a position of having pretty unanimous support
for this bill without any damage being done to the stated intention
of the Congressman who proposed this particular provision.  _

Senator Riicorr. I think Mr. Hummel’s suggestion made a lot
of sense. I do not know why you would object to that.

Mr. Sergo. Which oneg’

Senator Rmicorr. Well, I will give you a copy of his testimony
and you can read it. :

Mr. Serko. Are you suggesting deleting it under regulation?

Senator RiBicorr. No, it is here. You can read it. I have a lot of
copies.

Mr. Serko. I have read his statement.

Senator Risicorr. I mean, if you are unhappy with it, you are
unhappy with it—— -

Mr. Serko. Mr. Chairman, I have read his statement. I am
sorry——

Senator Ristcorr. If you have some suggestions you can give it
to us. I mean, I think Mr. Hummel’s suggestion was a good one.
Here is a copy of it. You can read it. If you want to write me on it,
you can.

Mr. O'Dox~NELL. Thank you, Mr. Chairman.

Senator Rieicorr. Mr. Greene.

STATEMENT OF J. J. GREENE, VICE PRESIDENT, GENERAL STEAM-
SHIP CORP., LTD., ON BEHALF OF PACIFIC MERCHANT SHIPPING
ASSOCIATION AND THE FOREIGN SHIPOWNERS ASSOCIATION OF
THE PACIFIC COAST

Mr. Greene. Good morning, Mr. Chairman. My name is J. J. Greene.
I am speaking on behalf of several Pacific coast organizations: the
Pacific Merchant Shipping Association; Foreign Shipowners Asso-
ciation of the Pacific Coast; and I have been authorized to speak on
behalf of the Los Angeles Steamship Association.

These three groups represent 51 steamship lines engaged in the
foreign trade of the United States, to and from ports in the States of
Alaska, Hawaii, California, Oregon, and Washington.

23-8930 - 78 -7
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I would like to-ask the permission of the committee that my written
statement, as submitted, be included in the record.

Senator Risicorr. Without objection.

Mr. Greene. Thank you, sir.

I should also like to ask the committee’s permission to amend page
11 of that statement, because I make some detailed recommendations
as to amendments to the bill and I have had a chance to recas* them
in a somewhat better form—not changing the substance, the torm—
and I would like to submit those amengments to my page 11.

Senator RiBicorr. Feel free to do so. Give it to the stafl and they will
substitute it.

Mr. Greexe. Thank you, sir. -

I was impressed by the opening statement of the chairman and
also Mr. Chasen, Commissioner of Customs. I thought they stated
clearly and eloquently what has happened in this area in the last
several decades. Namely, we have had an enormous growth of cus-
toms activity, enormous growth of imports and traffic.

At the same time, all of this activity has been regulated by laws that
go back almost to the founding of this country.

This has led to some enormous structural inequities, we feel, and
also inequities in the enforcement of these laws. What we are-pro-
posing are some small amendments to the present bill.

Let me state that we are enthusiastic supporters of this legislation.
We believe that it will greatly improve the treatment of both im-
porters and carriers, and for this reason we support it.

However, we think that the Senate can make some changes which
will further strengthen the bill and grant to carriers the same sort
of equities that are being returned to the importers under the amend-
ments of section 592. The panel which spoke on behalf of the joint
industry working group made a very good statement of the horror
stories and the terrible inequities that have been visited upon importers
by section 592.

Curriers have been afflicted with similar types of irequities, though
not in the same dollar volume, under section 584.

So we are making proposals that would change 584 and make that
more equitable. .

At the present time, the same sort of presumption of guilt, the same
inflexibility of enforcement, the same rigid definitions are given by
Customs to section 584 to the detriment of carriers. To give you but
one example, an American-flag vessel called at the Port of San Fran-
cisco not too many months ago, inadvertently failed to submit one pa%e
of the manifest in one set that went to a particular customs officer. All
other sets of the manifest were complete. One page was missing in one
set and Customs levied a fine of $1.8 million against the carrier, that
being the estimated value of the merchandise represented on the—

Senator RiBicorr. What was the end result of that ¢

Mr. GreeNnE. The result has not yet been determined, sir. The case
is still being batted around out in San Francisco.

Senator RisicoFr. You mean there are certain manifests that have
to be given to Customs? How many copies?

Mr. Greene. Normally it is in four or five copies one goes——

Senator Risicorr. How many pages?



93 -

Mr. Greene. This particular manifest was probably on the order of
20 to 30 pages.

Senator Risicorr. And the clerk might have left out page 17¢

Mr. Greexe. Correct.

Senator RiBicorF. The others have the full pages?

Mr. Greene. All other sets were complete, and one set, which went
to the inspector on the dock, was missing one page.

Senator Risicorr. So they levied a fine of——

Mr. Greene. $1.8 million. I believe that case is still being handled
at the administrative level.

Senator Risrcorr. What did the Customs Commissioner say when
he did that?

Mr. GreeENE. T have had some very frank and cordial and helpful
talks with Customs here in Washington, most recently yesterday, and
they acknowledge this problem at the Washington level. They recog-
nize that these sortsof bureaucratic foulups occur.

But the problem is that the laws are being administered in a highly
individual way at the district level, at the local level. Customs, by
law and by tradition and by reguiation has always granted their
district directors a lot of discretion in individual cases. It is felt that
this is just good practice, to let the District Director judge individual
circumstances.

In general, we support that. The problem is that there are many
varying interpretations at the local level and you get some district
directors and their staffs who are strongly enforcement minded, take
the view that carriers and importers are likely to cheat the Govern-
ment unless the enforcement is very strict and ——

Senator Risicorr. I would like to see a copy of that manifest, the
full copy and an indication of which page was left out on one copy.

Mr, GreeNE. I shall get that to you, sir.

[The following was subsequently supplied for the record :]
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KALL. General Steamship Gorporationm
400 Catitornia Street. Ban Francisco, California - Yalsphone (415) 772-9200 + Cable "GENSTEAMCO" Ml Addrsss' P.O. Box 3450, M119

February 10, 1978
FLi v s

Senator Abraham Ribicoff, Chairman-
International Trade Sub-Committee
-Senate Finance Committee

337 Russell Senate Office Building
Washington, D.C. 20510 ~

Subject: HR8149 Customs Procedural Reform Act
Dear Senator Ribicoff:

During my testimony on this bill last week, you
asked that certain supgorting data be submitted concerning
two aspects of Customs' administration of the present laws.
These data are given below and in the enclosures.

Missing Manifest Pages. From the enclosed docu-
ments, stapled together and marked 'Set I", you will note
that the SS MAINE, a recent addition to the U. S. Fla
Merchant Marine, arrived at Honolulu on January 24, 1376
laden with foreign cargo for discharge at U. S. ports, in-
cluding Honolulu, Long Beach and San Francisco. Customary
procedures were followed in that the Honolulu agents and
the Master made up two manifest sets for the Honolulu
Customs, the first being termed an original and the second
a traveler. The purpose of the traveler is to accompany
the ship at all subsequent U. S. ports of discharge, whereas
the original remains on file with Customs at the first U. S.
port of discharge. Through an innocent inadvertence, six
- pages were missing from both the original and the traveler.
These six pages covered seven containers to be discharged at
San Francisco.

When the vessel arrived in San Francisco, a complete

._manifest was filed, including the six pages missing from the
previous sets. At this point, Customs noted the discrepancy
and fined the vessel nearly $3,000,000, that figure being the
valuation placed on the cargo by the District Director. States
Line was able to secure release of the cargo for delivery to
the consignees only upon establighing a letter of credit in
the amount of $16,000. To date, more than a year later, this
matter is unresolved, inasmuch as States Line has received no
final decision from Customs concerning the correctness or the
amount of the penalty.
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Some six months after this incident, Honolulu
Customs decided that they were owed a penalty, also, and
slapped a fine of almost half a million dollars on States
Line. This genalty waa finally mitigated to the sum of
$2,000, which States Line paid.

This incident illustrates several typical aspects
of Customs' penalty procedures. Firstly, the fines levied
often bear no relation to the degree of fault. Secondly,
Customs has a self-righteous, almost vengeful policy of
levying the maximum fine permitted by law. Thirdly, the
manner in which Customs arrives at a cargo valuation, for
purposes of penalty, is mysterious and Customs makes no
effort to explain to the public how these fines are arrived
at. .

Shipper Packed/Importer Unpacked Containers. One
of your questions was whether Customs held the vessel liable
for the interior quantity of & shipper-packed container and
I responded in the affirmative, e stapled set of corres-
pondence, marked 'Set II", illustrates this problem. Imn
this particular case, on a vessel for which my company acted

~as agents, a bill of lading and manifest were issued in the
Port of Rotterdam covering three containers containing 3,990
cartons of beer, SLAC. This code, SLAC, is a Customs-
accepted abbreviation for "Shippers Load and Count" and
means that the container was packed by the exporter in a
foreign country and i{s to be unpacked by a consignee in this
country. Obviously, the ocean carrier can only accept the
word of the exgurter as to the interior quantity. You will
note that in this case we received a fine of $23,563 for an
alleged shortage of 3,933 cartons (3,990 cartons less 57!).

It's a catch-22 situation. Customs agrees we
should not be responsible for FCL interior quantities, but
at the same time insists we manifest the interior quantity.
Then, 1{f there is any disparity in quantity, we are fined
for the difference.

Customs is working to implement the AMPS program,
a steg we favor as this will introduce widespread automation
and should free staff from tedious clerical duties. A note
of caution is required, however. It is my understanding
that input to AMPS will remain the same: from the carrier
manifest, Customs will prepare an "A" punchcard, showing the
manifested total. Then, from the importer‘'s entry, a "B"
card will be prepared. Any mismatches will kick out as
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“errors", for which the carrier will be fined if the law is
not changed. Our records indicate that fully 40% of all such
"errors" are either not errors at all, or are caused by broker,
importer or Customs itself misinterpreting records or mis-
stating quantities.

We firulz believe that the amendments we have
suggested for HR8149, which amendments would better delineate
the Masters' responsibility for cargo quantity; insert a
clear definition of clerical error in the law; and provide
in Sec. 584 the same pre-penalty notice which KR8149 is plac-
ing i{n Sec. 592; will make HR8149 a ligntf¢cant1{ stronger
plece of legislation and place carriers in a much more
equitable position than we presently occupy vis-a-vis Customs.

Once again, the organizations I represent very much
appreciate the opportunity we received to place our views
before your committee. .

IP CORPORATION, LTD.

J. J. Greene
Vice President

JJG:dmx

Enclosures
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LI NE

Serving All Pacitic Coast Ports

S TATES

STATES STEAMSHIP COMPANY
Hawaii and the Far East

320 CALIFORNIA STREET ¢ SAN FRANCISCO, CALIFORNIA §4104 « CADLEADORESS "STATESLINE™ » TELEPHONE: (415) be2-0221

3 February 1978

John J. Greene

General Steamship Corporatiom, Ltd.
400 California Street

San Francisco, California 94104

Dear John:

Philip Stetinberg, Pacific Merchant Shipping Association, has requested
that we send to you the documents in our:

U. S. CUSTOMS (SF)?7-2809-10185

U. S. CUSTOMS (HONO)77-3201-50126
FAILURE TO MANIFEST SEVEN CONTAINERS
SS MAINE Voyage SE

States Line File F-608

Accordingly, we outline the sequence of events:

. Vessel arrives Honolulu 1/24/17
Vessel arrives Long Beach 2/04/77
Vessel arrives San Francisco 2/05/77

At Honolulu, six pages of the manifest from Osaka via Kobe covering seven
containers of merchandise were omitted from the original manifest filed
at Honolulu snd the Travellers.

No diffficulty arose at Long Beach.

At San Francisco a complete manifest was provided the Customs Inspector
for the vessel including the six pages not included in the Travellers.

However, the seven containers were noted as being discharged at San Francisco
without being "permitted” inasmuch as the sevean containers were not on the
Travellers used to enter the vessel.

Accordingly, the seven (7) containers were seized by Customs and a
demand made for a bond for $2,948,135.00 was demanded before the Customs
could release the containers.
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Thus, this item came to the attention of our executives who, with the
assistance of the Customs House Broker, obtained release of the
containers in exchange for the posting of a letter of credit for
$16,000.00 in favor of Customs against which they could draw when the
mitigated (hopefully) amount was known.

We petitioned against the original penalty (with difficulty in that for
the first time ever Customs required the personal signature of the
Master) and that whole item, i.e., the original penalty of $2,948,135.00,
our $16,000.00 letter of credit and our petition (Masters) all are
outstanding with no resolution of any item. _

Subsequently, in July 1977 we received a Notice of Penalty from the
District Director at Honolulu for "failure ta manifest" (19USC1431 & 1584)
for $470,630.00.

First we argued that we had already been penalized for the error but
Honolulu said they were assessing us for failure to manifest and
San Francisco for unloading npn-permitted goods.

Y
We petitioned and received a mitigated penalty of $2000.00. After a1 futile
attempt to stall off the Honolulu $2000.00 pending a decision on the
San Francisce penalty, we paid the $2,000.00.

Enclosed 18 our entire file on the whoie subject, Honolulu as wel) as
San Francisco.

Note the huge discrepancy between the evaluation as to value of the goods
by Honolulu and San Francisco.

The merchandise was not high value in nature and we doubt it would value
out at $470,638.00 or close thereto.

Our appreciation for your good work on our behal

RJ/1ab
Enclosures
cc: F-608

cc: Mr. Philip Steinberg, President
Pacific Merchant Shipping Assocfation
P. 0. Box 7861
San Francisco, California 94120
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ma'A_suuv DERARTMENT 12 60 6 0\49

}

CASH RECEIPT
BUREAU OF CUSTOMS

Jenuary 26 g 78
States Steamship Company

RECEIVED OF:

NAME
ADDRESS. 320 California Street - _
San Francisco, CA 9L10k
—— EXPLANATION OF TRANSACTION
AlC/‘l. '11¢2]
CLASS. CNARSE REMARKS AMOUNT
cop codt
32 Fallure to file complete and correét
ﬁt manitest of all cargn on board Amm
© SS MATNE on arrival at Honolulu
from Yckohama, Japan, on 1-30-77:
i ..Penaity 2,000{00
& |Tn violation of seotion 158L,
D title 19, U.S. Code .
g
E Honolulu Distriot Case No.
. ~3201-50126 dtd 7-15-
H
[
[=)
»l
' TOTAL 2,000/00
rorm
CUSTOMSNL 00510‘ Customs Officer

PAYER'S RECEIPT

ﬁ U, 0. SOVERNELATY PRINTING OFFICE 1080200709
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; )
DEPARTMENT OF THE TREAS

U.S. CUSTOMS SERVICE
HONOLULU, HAWAN

: 77-3201~50126
Your File: F-608

Mr. Robert Jenkins
Insurance and Claims
States Steamship Company
320 California Street
San Franoisco, CA 94104

Dear Mr. Jenkins:

Thie will acknowledge receipt of pgyment of the mitigated penalty of
$2,000 incurred in Bonolulu District Case No. 77-3201-50126.

Enclosed is receipt No. 12606049 covering the payment.- You may consider
the case closed. :

S:Lnoor;ly yours,
Bhnt§ P

George Roberts
District Birector

Enclosure
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24 January 1978

District Director of Customs
P. 0. Box 1641
Bonolulu, Havaii 96806

ATTENTION: Georga Roberts,
District Dizactor

Dear 5ir:

Your: 77-3201-50126

19 January 1978

Onited Ststes Customs Service !eulty
85 MAINE Voyage 5 B

States Line File P-608

Pursusat to the decision outlined in your letter of 19 Jaauary 1978. ve
are enclosing our check number 218139 of thie date made payable to
United States Customs Service for §$2,000.00. #

In viev of the strictures noted {n the last paragraph of your letter of

19 Janvary 1978, we ssk that wve be provided with a prompt written
acknovledgement of our payment as enclosed.

Very truly yours,
STATES STEAMSHIP COMPANY

Robert Jenkius
Insursnce and Claims

RY/1ab

REaclosure
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. 7 [ "
* ] &, 4
DEPARTMENT OF THE TREASURY4y,.
U.S. CUSTOMS SERVICE v, Jiy
L
HONOLULYU, HAWALl 1978

10
77-3202-50126

Mr. Robert Jenkins
States Steamship Company
320 California Street
San Francisco, CA 94104

Dear Mr. Jenkins:”

This refers to your petition of August 3, 1977, filed on behalf of
Captain Walter R. Day, master of the SS MAINE, requesting relief
from the penalty of $,70,638 sssessed in Honolulu Distrioct Case No.
7753201-50126, for violation of title 19, United States Code, seotion
1584.

The penalty was agpessed because the manifest presented on arrival in
the United States failed to include 13 shipments.

After careful consideration of the entire file, Customs Headquarters
in Washington, D. C., mitigated the penalty to $2,000.

Payment is due on or before February 6, 1978; otherwise, the mitigation
action will be canceled and the original penalty of $470,638 will be
reinstated. Check should be made payable to the United States Customs
Service and forwarded to(th.ls office.

If you are dissatisfied 'with the decision and have additional inforwa-
tion which was not submitted for consideration in your original petition,
you may file a supplemental petition (in triplicate) within 30 days

from the date of this letter.

We have been advised by the Internal Revemue Service that amounts paid
as penalties in oonnection with violations of Customs lawe are not
deduotible for Federal income tax purposes.

smﬁere]: yours,

George Roberts
District Director
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August 3, 1977

District Director of Customs

United States Customs Bervice

FO Box 1641

Honolulu, Hawail 96806

Dear 8ir:
Your: 77-3201-50126
8S MAINE Voyage 5 East
United States Inward Foreign Manifest
Osaka via Kobe/San rrancisco Sheet 1
Kobe/San Francisco Sheets 1 and 2
Kobe/Oakland Sheet 1
Kobe /Richmond Sheets 1 and 2
Failure to Manifest - 19 USC 1584
States Iine File Ref. F-608

States Steamship Company hereby petitions for relief from the penalty assessed
of $470,638.00 for failure to include the subject manifest pages in the Traveller
in the original United States Inward Foreign Manifest for this vessel.

The SS MAINE, having completed her calls at Orient ports and being homebound
to the United States made her first United States port of arrival at Honolulu on
January 30, 1977.

In accordance with the usual procedures, our agents in all Orient ports of
loading prepare the shipping documents and the United States Inward Foreign
Manifest for all the cargoes loaded to the veasel at their port.

The United States Inward Foreign Manifest is dispatched ahead by the ewiftest
routing to cur agent at the first United States port of call for the vessel. The
revaining shipping documents are dispatched to the port for the cargo concerned
with coples of the United States Iuward Foreign Manifest also for the cargo for
each port concerned.

~ In thir situation, the Inward Foreign Manifests came to our agent in Honolulu,
Davies Marine Agencies, Inc. They were assembled by that office and made up iuto
sets. Upon the vessel's arrival, a Davies Marine .employee goes aboard the vessel
with the United States Customs Bervice Boarding Officer whereupon they prepare a
set of manifest peges which become the Original Manifest. When this manifest is
determined to be complete, then the Boarding Officer grents a Preliminary Entratce.
A second manifest set, identical to the original, is prepared and is used by the
Customs House Broker in entering the vessel and it becowes the Tnve.uer.
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Io this instance, due to an inadvertance, an unintentional clericel error,
the subject manifest pages were not taken aboerd the vessel upon arrival and
were, as & consequence, not included in the Original or in the Traveller manifests.

The United States Inward Foreign Manifest for San #rancisco cargoes was pre-
pared and given to the Customs Inspector on Pler 80, 8an Francisco, prior to
the veasel's arrival for his information., This manifest 414 include the manifest
pages in caption that were missing in the Traveller,

We, therefore, petition for the release of the cargo in question on the follow-

ing vasis:

1, That the omission of the six manifest pages (and two attached sheets)
was unintentional;

2. That there was no intent on the pari of States Steamship, the Master,
or Davies Marine Agencies, Inc., to defraud the United States;

3. That the omission resulted from & clerical error;

4, That Stetes Steamship Company has been operating out of United States
ports for decades with dozens of entries per year, each one with
a conscientious endeavor at all times to comply with the United States
Customs laws and regulations;

S. That the United States lost no revenue by reason of the omissions in

question,

Respectfully,

STATES STEAMSHIP COMPANY

Robert Jenkins
for Walter R. Day
Master

85 MAINE Voyage 5
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DEPARTMENT OF THE TREASURY
- U.S. CUSTOMS SERVICE d
HONOLULY, HAWAII
AUG 11977
e 10

71-3201-50126

,

Mr. Robert Jenkins
Insurance & Claims
States Stcamship Company
320 California Btreet : i -
San Franolsco, CA 94104 )

Dear Mr. Jenkins:

This refers to your letter of July 18, 1977, ooncerning liabilities -
incurred by the Master of the American 53 MAINE in two seperate
cases at Honolulu and San Franoisco.

In Honolulu Distriot Case No. 77-3201-50126, the penalty was aassessed
under title 19, United States Code, sestion 1584, for failure to

file a complete and correot manifest of all cargo on board the
American SS MAINE upon arrival of the vessel at Honolulu fiom Yokohama,
Japan, on January 30, 1977.

In the San Francisco case, the violation was incurred under title 19,
United States Code, section 14,53, for the wnlawful unlading of
containers without a Customs permit.

The two cases involve violations of two different sections of law
and are being treated separately.

The penalty aotion in the Honolulu oase stands, and you are granted

60 days from the date of this letter to file your petition in this
case.

rely yours

George Roterts
District Director

v
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18 July 1977

District Director of Customs
United States Customs Service
P. 0. Box 1641 -
Honolulu, Hswaiif 96806
Dear Sir: Your: 77-3201-50126 15 July 1977
SS MAINE Voyage 5 E
States Line File Number F-608

Plesse refer to your Notice of Penalty, as captioned, covering
the faflure to menifest some thirteen chipments on this vessel
upon srrival at your port.

We call your attention to the fact that the Distric Director

of Customs, San Francisco seized the goods in question upon
discharge at San Francisco; levied a penalty of $2,948,135,00;
freed the seized merchandise upon our posting of an irrevocable
letter of credit for $16,000. end who has received two petitions
in connection therewith, (See attached copy.) (Case Number
77-2809-10185.

Accordingly, we hereby petition for withdrewal of the Notice of~
Penglty in caption on the basis that we have slready been
penslized for the alleged infraction.

Very tuly yours,
STATES STBAMSHIP COMPANY

Robert Jenkins
Insursance & Claims
Encl
/x}
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R Cuse Mumber
77-3201-50126
Port Nomw ond Cade
NOTICE OF PENALTY OR LIQUIDATED DAMAGES INCURRED Honolulu, HI - 3201
AND DEMAND FOR PAYMENT e

o - 7
r-sutol Steamship Company
320 California Street
8an Francisco, California 94104

L -

94-1388081
Master Walter R, Day, American 88 MAINE

DEMANG 18 HEREDY MADE FOR PAYMINT OF $_R70,638,00 . rproncning [ Porwwiar or [] Liauidossst Dumeps
moned aguinet you for vielstion of low o7 repuistion. ar breach of bond, 2 st forth delew:
!

Pailure to file a complete and correct manifest of all cargo on board the
Anerican 88 MAINE on arrival at this port from Yokohame, Japan on
January 30, 1977, ~

13 ghipments (X8 1-4, XOA 1~4, ¥R 1, KROV 301, KSOV 301-302, 08 1) wexe vot
included in the manifest for discharge at Ssn Francisco, Cslifornia,

Penalty {e equal to the value of the merchandise,

foantinve facts o0 roversel
LAW OR REGULATION VIOLATED DOND SREACHEN
19 u,8,C, 1431
19 U,8,C, 1584 Vessel, Vehicle or Atrcraft Bond (Teriw)
OF BOND Form Number Amoust. Owte
e T s 50,000,00 [™ aa1s
Nome and Addrem of Princiosl In Bond
States Stesamship 320 Calif ¥
Nome ond AGSrem of Survty o4 Bond . Identification We.
Insurance Company of North America, Philadelphis, Pa. 413

it you fes) thers are extenuating clicumeisnces, YOu Mve the right 10 object 10 the adove SCIION. YOour Petition IhOU expisin

why yOou Ihoul ROl DA DENsN 106 107 1K Cited violstion. Writs the petilion Bs & Iwiter OF In legal fOrm; submit in tw

(triplicate), 1o the of and forward 16 the District Olrector of Customg ot " "70
i

Uniess 1he amount herein Semanded ls Paid of & palition for relie! i filed with ixe Olstrict Dirxctor 6° Custome within 60 Says
from Ine date hereo!, further Jction will b Lokan In  CONNECIION WIth YOUr DOND OF LA Malter wifl e rfarTed 10 the United
States Attomey,

Signature . Tite - Oate
Director
» 4 5?, Y e Innpocu:m & Control JUL 15 1977
g eI LU Customs Form 5955-A {10.9-73)
23.11,22.25, C.M. Marine:bs

138930 - 78 - 8
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THE DEPARTHENT OF TR YREASURY
BUREAU OF CUITOMS

PORM APPROVED:
BUREAY BUDCET NG. 40-RHN

BN CR .
PETITION FOR REMISSION OR MITIGATION OF FORFEITURES
AND PENALITIES INCURRED
SISTRICY PORY . SELITURE NO.
San Francisco 2809 77-2809-10185

TiIon o 2 1d

container §NICA-1763, seal 119336
container #CTIU-206825seal 119337
container fNICB-0037, seal 119338
container $NICB-9158, seal 118334
container #SCPU-414238seal 119335
container ISSCC-5445, seal 118595
container $SSCC-7253, seal 118593

c/o States Steamship Co.

nane Captain Walter R, Day s s :
an Francisco, Calif.

Master, SS MAINE

ADDRESS

B petitien for the ridcase and dilivery of thesyelved sbove-described merchandise and for relief from the personal
praalty Irneursed Lecause of the following iritigating eircumstances.

T r Atteched Fetilion Letter of Even Date Addressed:

_District Director
United States Custom Service
P.0. Box 250 .
TN TIARIEES; CK. 926 —

Mailed to District Director of Customs

{ ____United States Customs Service

San Francfeco, California 94126

Vith Enclosure 11 May 1977

Filed Under Time Extension GXB:rsw 6 May 1977

S'enatung B

aconcss 204,05.80th, N.E. paTe

Botbell, Wash. 98011 Mareh 25, 1977

Gro M0

CUSTOMS ™o (609

LY
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) VI ¥ ~~E.f,

'3 e “\
Su"mm Al Pumc\Qo:!‘l,-Fom e

STATE S

STATES STEAMSHIP COMPANY

Hawail and the FaiEos
330 CALWFOARKIA STREET « SAN FRANCIECO, CALIFORNIA 04104 « CABLE ADDAESS "STATESLINE" « m’s‘,ﬂ% s"YgWﬂj

District Director of Customs
United Stetes Customs Service
P.0, Box 2450

San Frencisco, CA. 94126

Dear Sir: SS MAINE Voysge S5 Eeset
United States Inward Foreign Menifest
Osaka via Kobe/San Frencisco Sheet 1
Kobe/San Frencisco Sheets 1 and 2
Kobe/Oekland Sheet 1
Kobe/Richmond Sheets 1 and 2
Failure to Manifest - Scizure of Cergo
Stetes Line File Ref. F-608

Stetes Stleership Compeny hereby pelitions for Lhe relcase of c2rso scized
by the United Sictes Customs Service st Picr 80, Sen Francisco on cr tbout
Februery 5, 1977 end subsequent dates, the sejzure resulting fror Lha feilure
to include the subject manifest peges in the Tresveller in the original
United States Inwerd Foreign Manifest for this vessel.

The SS MAINE, heving corpleted her calls at Orient ports and being here-
bound to the United States msde her first United States port of srrivel at
Honolulu on Jenusry 30, 1977.

In accordsnce with the ususl procedures, our egents in all Orient ports
of loeding prepere the shipping documents end the United States Inuard Foreign
Manifest for ell the cargoes loaded to tie vessel at their port.

The United States Invward Foreign lManifest is dispatched shead by the
swiftest routing to our sgent at the first United Ststes port of ¢all for the
vessel. The reraining shipping documents are dispetched to the port for the
cergo concerned with copies of the United Siestcs Inward Forefgn Manifest slso
for the cargo for each port concerned.

In this situstion, the Inward Foreign Menifests come to our egent in
Honolulu, Dsvics Marine Agencies, Inc. They were esserbled Ly that office
end made up into sets. Upon the vessel's arrivel, a Davies lsrine erplayce
goes sboard the vessel with the United Stetes Customs Service Bosrding Officer
vhereupon they prepere s set of menifest pages which become the Originel Manifest.
When this manifest is determined to be complete, then the Boarding Officer grants
s Preliminary Entrence. A second manifest set, identical to the originsl, is
prepared and is used by the Customs House Broker in entering the vessel and it
becomes the Traveller.
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In this instsnce, dus to en insdvertance, an uninteantional clericel error,
the sudject manifest pages were not taken abosrd the vessel upon srrivsl snd
were, as & consequence, not {ncluded in the Originsl or in the Traveller
manifests. .

The vessel celled at-long Beach prior to 8#n Francisco; however, none of
the concerned personnel at thet port had sny vay of knowing that the Treveller
was incomplete insofsr as the San Frencisco cergo wss concerned.

The United States Inward Foreign Msnifest for San Frencisco cargoes was
prepered and given to the Customs Inspector on Pier 80, Sen Francisco,prior
to the vessel's arrival for his informstion. This manifest 4id include the
manifest pages in caption thet weremissing in the Treveller.

We, therefore, petition for the release of the cargo in question on the
following basis:

1. Thet the omission of the six manifest psges (end two attached sheets)
was unintentionsl;

N

That there was no intent on the part of Ststes Steamship Company or
its agent, Davies larine Agencies, Inc., to defraud the United States;

w

That the omission resulted from a clerical error;

4, Thet Ststes Steemship Company has been operating out of Ssn
Francisco for decedes with dozens of entries per yesr, cach cne
with a conscientious endeevor st all times to comply with the
United States Customs lews and reguletions;

That the United States lost no revenue by resson of the omissions
in question.

\n

Respectfully sulnitted,

STA! sms@y
Walter R. Day

Haster
SS MAINE Voyege S
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. f“;i
DEPARTMENT OF THE TREASURY Y
U.5. CUSTOMS SERVICE o3 ¥

SAN FRANCISCO, CALIFORNIA o

o FEB 2Q ’;“}7{ waro GKB:hs

Case No. 77-2809-10185

Captain Walter R. Day,
Master SS MAINE

c/0 States Steamship Company
320 California Street
San Francisco; Calif,

Dear Sir:

Under the provisions of 19 U.S. Code 1453, you have
incurred a Customs penalty of $2,948,135,00 and the
seizure of the containers listed below containing
various merchandise, for the reason these containers
were unladen without a Customs permit. Seizure under
the above Section of the U.S. Code subjects the
containers to forfeiture and varrants collection

of the Customs penalty.

Container §NICA-1763, seal 119336
Container $CTIU-206825, scal 119337
Container $NICB-0037, seal 119338
Container §NICB-9158, seal 119334
Container §SCPU~-414238, seal 119335
Container #SSCC-5445, seal 118595
Container #SSCC-7253, seal 118593

These containers were placed under constructive seizure
and left in the custody of States Steamship Company.
They were released from constructive seizure after
States Steamship Company deposited with Customs an
irrevocable letter of credit in the amount of $16,000.

You have the right to petition for relief from the
penalty under the provisions of 19 U.S. Code 1618.
Your petition, in duplicate, should be addressed to
the District Director of Customs, P,.0. Box 2450,
San Francisco, Calif. 94126, and should set forth
any mitigating circumstances. Forms for your use
are enclosed.
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We consider sixty (60) days from the date of this
latter a sufficient length of time in which to hear
from you. After that date, if your petition has not
been received, appropriate action will be taken to
effect collection of the Customs penalty.

“Yours very truly,

- L e s
. ‘1/4’ Fi o E et
~" <" George K. Brokaw
/7 District Director of Customs

Encls.
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"STATES STEAMSHIP COMPANY /¢
COMPLETED VOYAGE SCEEDULE :

VESSEL: _ MAINE __ VOYAGE: 05 __ TYPE:

COMMENCED: DATE:™12/15/76  TIME: 0001 _ PORT: Tecoms, Wsshington

TERVINATED: DATE:_ 02/10/77 _ TIME: 2400 PORT: Tacoma, Weshington

ROUND VOYAGE DAYS: AT SEA:_ 36 IF PORT:__ 22 TOTAL: 58

ATINERARY

ARRIVED . SAIIED .
. PORT ATE TIME DATE TDME REMARES
Tecoms 12/15 /0001 12/15/2015
Nev Westminster, B.C. 12/16/0648 12/16/1430
Portland 12/17/1306 12/20/1515 -
Long Beach 12/22/1607 12/24 /0210
San Francisco 12/24 /2219 12/27/1110 1.
Yokohama 1/08/0840 1/03/0950 2,
Kewasaki 1/09/1150 1/11/0640
Negoys 1/11/1830 1/12/0500
Kobe 1/12/1550 1/13/1300
Keohsiung 1/15/1630 1/16/1700
Keelung 1/17/0500 1/17/2030 ~
Busen 1/19/0730 1/19/2000
Xobe 1/21/0700 1/22/1950
Yokohems 1/24 /0900 1/24/20k0
Honolulu 1/30/0800 1/30/2400
long Besch 2/0u/1215 2/05/0035
Ser Francisco - 2/05/1928 2/08/1700
Tacome 2/10/1100 2/10/2400

1. Christmss Holidsy 2kth - 25th

2. Two-snd-one.-helf dsys delsy en route Yokohems a/c westher.
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SRR 4%
DEPARTMENT OF THE TR ,%ug); W
U.S. CUSTOMS SERVICE[ KON Jis
HONOLULY, HAWAN
19 018

Mr. Robert Jenkins

States Steamship Company

320 California Street .
San Francisco, CA 94104

Dear Mr. Jenkinsg

Thie is in response to your letter of Januar,} 10, 1978, ocoucerning
Bonolulu Distriot Case No. 77-3201-50126.

The decision in this case was rendered by Custome Headquarters in
Washington, D. C. All factors of this matter were carefully
considered and Headquarters expressed its position in mitigating
the original penalty of $470,638 to the sum of $2,000.

Our letter of January L, 1978, advised you of that decision. It
further advised you that unless the mitigated penalty of $2,000 was
paid, or a supplemental petition filed, by February 6, 1978, the
mitigation action will be canceled and the original penalty will be
reinstated.

Your letter of January 10 presents no factors warranting further
extension of time; therefore, unless payment is forthooming by
February 6, this office will proceed against the surety on the
vessel's bond for the full amount.

erely yours,

- George Roberts
Distriot Direotor
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U.S. CUSTOMS SERVICE
HONOLULU, HAWAN

Mr. Robert Jenkins
States Steamship Company
320 California Street
San Francisco, CA 94104

Dear Mr. Jenkins:

This will acinoledge receipt of your letter of January 10, 1978,
concerning Honolulu Distriot Case No. 77-3201-50126.

When our review of this matter has been oonpletod, we will write
to you again.

cerely yours,

ey

- George noborts
Distriot Director
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10 January 1978

Commissioner of Customs
Washington, D.C., United States Customs Service

Thru: District Director of Customs
United Statés Customs Service
P. 0. Box 1641
Honolulu, Hawaii 96806

Dear Sir:

Honolulu District Case 77-3201-50126

San Francisco District Case
717-2809~10185

§S MAINE Voyage 5 East

Seven Unmsuifested Containers

States Line File ¥-608

As the result of s clerical error, pages of the United States Iuward Foreigu
Manifest covering seven Osaka via Kobe to San Francisco containers were
omitted from the Traveller.

The District Director of Customs at San Francisco seized the cargo in question
and levied a penalty of $2,948,135. against the vessel, under the provisions of
19 D.S.C. 1453, Following some negotiations, States Steawship Company posted
with the District Director of Customs in San Francisco an Irrevocable Letter
of Credit in the sum of $16,000.00 and the cargo vas released by Customs,

Against that panalty case there was filed and received by the District Director
of Customs in San Francisco, 11 May 1977, s petition for relief from the
penalty involved. We have not received a decivion on that petition to date.

On 15 July 1977 the District Director of Customs in Hawaii filed s Notfice of
Penalty, 77-3201-50126 for $470,638.00 under 19 U.S.C. 1431 and 1584.

We protested being penalized twice for the same error but the District Director
in Honolulu held that it was proper as two sepsrate sections of the lav vere
involved.

Against that penalty case we f{led & petition of August 3, 1977.
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Ve are nov i{n veceipt of a determination from the District Director of
Customs in Bonolulu that the Ronolulu Case 77-3201-50126 has been
nitigated to $2,000.00. While this is s coneiderable mitigation it
also vepresents a very substantisl penalty for an infractfon that did
pot cost the United States any loss in revenue.

We are, hovevar, more concerned pressntly with the fact that the
decisions on this item are deing mads separately. Without knowing the
decision on our petition on the San Francisco penalty we cannot be in a
position to assegjour proper reaction to the Bonolulu penalty.

Accordingly, we ask that the decision of tha District Director of Customs
in Bonolulu be held in adeyance panding receipt of the decision of the
District Director of Customs in San Francisco. It is, after all, one
single fact is under considetation.

Respectfully,

STATES STEAMSKIP COMPANY

Robert Jenkins
Port

W, R. Day, Master
8S MAINE Voyage 5

RJ/1ab
Enclosures

P.8.t Copies of all documents herein referred to are enclosed for your
ready reference. RJ. R
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- . £
DEPARTMENT OF THE TREASURY ]
U.S. CUSTOMS SERVICE wJdiy
HONOLULYU, HAWAIL
AUG 31 19717
AR YO
77-3201-50126
Mr. Robert Jenkins B - 3,
States Steamship Company 2
320 California Street =y
San Francisco, CA 9104 E’/
Deaxr Mr. Jenkins: /\./
Thie concerns the petition you filed in connection Honolulu

Distrioct Case No. 77-3201-50126,

The case has been referred to Customs Headquarters, Washington, D.C.,
for a deocision.

We will notify you as soon as a deoision is rendered.

- Sincerely yours,

Digtrict Direotor
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(i) DEPARTMENT OF THE TREASURY
f%;‘ ‘ U.S. CUSTOMS SERVICE
- SAN FRANCISCO, CALIFORNIA

FEB 24 1977 wwto GKB:hs

Case No.. 77-2809-10185

States Steamship Company
320 California Street
San Francisco, Calif.

Gentlemen:

Under the provisions of 19 U.S. Code 1453, you have
incurred a Customs penalty of $2,948,135,00 and the
seizure of the containers listeAPélo7 ontaining
various merchandise, for the reason these containers
were unladen without a Customs permit._ Seizure under
the above Section of the U.S. Code subjects the con-
tainers to forfeiture and warrants collection of the
Customs penalty.

Container #NICA-~1763, seal 119336
Container #CTIU-206825,seal 119337
Container #NICB-0037, seal 119338
Container #NICB-~9158, seal 119334
Container #SCPU-414238,s8eal 119335
Container #SSCC-5445, seal 118595
Container #SSCC-7253, seal 118593

These containers were placed under constructive seizure

and left in your custody. We are in receipt of your
irrevocable letter of credit, number 15623, in the

amount of $16,000, deposited_in order to secure immediate
release of the containers. The containers were released from
constructive seizure on Pebruary 10, 1977.

You have the right to petition for relief from the penalty
under the provisions of 19 U.S. Code 1618. We are in
receipt of your letter of petition, dated February 9, 1977.
You will be notified accordingly of any decision made

in this case.

Yours very truly,

BroKaw
District Director of Customs
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WESTERN DCEAN SERVICES COMPANY

SEATTLE, WASH, 98104 PORTLAND, ORE. 97204 SAN FRANCISCO, CAL. 94104 LOS ANGELES 90017 — 550 $0. Flower St.

1001 Fourth Avanus 425 5. W, Washington Surest 400 Catifornis Steeet FARBOR OF FICE = Berth 143 Wikningion
6224201 . 728 2214 392 4100 835120
FROM: *  San Francisco . DATE: June 13, 1977
TO: S.F. Accounting Dept. SUBJECT: U,S. Customs Penalty Notification
ATTENTION: Mr. Claud Morris REFERENCE: Case #76-2809-51303, Amount:$200.00

The above referenced Penalty Notificatioo has been stamped and approved for
payment. Although we were abel to convince Customs that no overage had occured on
the subject Bills of Lading, and hense no Post Entries were necessary, we did not
respond to the Initial discrepancy report ol thin the prescrided time limits and
are thercfore obliged to pay this greatly reduced amount for our "Faflure to
timely file",

Thank you,

\
(lZa\x«k Q. M\A‘W\@Q
Robert C. Mackenzie
Quantity Control

- ~

cc: Claims Dept.
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;‘u.,:
DEPARTMENT OF YHE TRCASURY E
U.S. CUSTOMS SERVICE .1 J)
el
SAN FRANCISCO, CALIFORNIA
e GKB:b
Jun 87 N 36-2809-51303

Reference: Liquidated damages in the amount of $23,563,00 for failure
to make post entry and lack of manifest for carge laden
aboard ANTONIA JOHNSON, arrival November 2, 1975.

Dear Mr. Mackenzie:

In view of statements made and documents submitted in your letter of
petition dated January 25, 1977, we will cancel the subject claim upon
payment of $200.00.

Your payment in the amount of $200.00 should be made in the form of a
cashier's check or money order payable to the U, S, Customs Service
and mailed to P, O. Box 2450, San Francisco, CA 94126,

If payment is not received within thirty (30) days from the date of
this letter, a bill for the full ‘amount of liquidated damages will be

~ issued, Bills not promptly paid will be referred to the surety for
collection.

Very truly yours,

,/-f -
,;‘//( (—" ,/"J‘—- -
- N s~

7 GEORCE X.”BRoKAW
District Director of Customs

" General Steamship Corp., Ltd..
P. 0. Box 3450
San Francisco, CA 94119

APPROVED

Aol | Rales |1 omk.| o't
]
!

LRERAL §. §. CORP LTD,
CHARGE TO SAN f RANCISCD




122

LY General Steamship (Gorporatiorra

0 Cahtornip Strasl. San Francrsco, Californis + Tolephone (415) 392-4100 - Cadle, “GENSTEAMCO™ Mad Address. P 0. Box 3450, 84119

Janvary 25, 1977

District Director of Customs .
555 Battery Street
San Francisco, California 94126

Attn: Nr, Scott Whitely
Fines and Penalties

Re: M/S ANTONIA JOHNSON Voy. 22W
Arrived: 11/2/75
Bill of lading ROT/OAX 0311 and GOT/OAK 209
Penalty Notification 76-2809-51033
Amount: $23,563.00 33 .

Centlenen:

We request a mitigation of the amount assessed against us under the
above-referenced Penalty Notification because of the following information:

On the first bill of lading (ROT/OAK 0311) there was, in fact, no overage,
but due to misleading manifesting on our part considerable confusion

has arisen nver how many cartons of beer: are actually covered by this

bill of lading. Our original bill of lading states 3 containers, each

"said to contain" 19 oneway pallets “said to contain” 1330 cartons of -
beer in bottles. Unfortunately, the manifest shows only the total

number of pallets (57).. Each coatainer held 19 pallets, “ssid to "contain"
1330 cartons, resulting in a 3 container total of 57 pallets, ‘'said

to contain" 3990 cartons of beer.

The broker for this cargo presented 1D #1211804 for 3990 cartons of beer
that were on the manifested 57 pallets. Since the 57 pallets contained
the 3990 cartons of beer we did not think that we had made any error.

The gross weight of the beer on the 57 pallets as manifcsted was equal

to the gross weight of the beer as delivered. All duty and taxes on this
merchandise were subsequently paid by the broker on bis Consumption Entry
#127192, resulting in no loss of revenue to the government. I have
enclosed copies of all the documents availadle in our offices that relate
to this case and hope that they are sufficient  to clarify wbat we consider
to be stiictly a problem of interpretation and not an attempt on our part
to misstate or submit any false documents to U.S. Customs. '

The 100 cartons of sewing thread that were over on the secondbill of
lading (COT/OAX 209) were in & container that was sealed on delivery to
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us at the tore:;n loadport and sub:iguently del;veud \nth the ual Intur_,
against » Pe¥mit tp Transfer to the consignee's NVOCC trucker. We only
lcarned at a lager date that there were.an additional 100 cartons of

thread covared by this bill of lading. The Manifest Correction Report

-~ that we would hgve used as supporting documentary evidence to substantiate

this overage waj misplaceéd for several.wonths causing a le'uy In Guird N
filing on" thh overage. The broker in ithis case has filed CB #127419 and
paid all the’ apyhcable duty and taxes on the total 266 cartons of

thread, resultipg in no loss of revenue to “the goverment.

Ve 14 like to upo)ogue Eor the long delay in rupondmg to

Customs on thisimatter and hope that we have submitted sufficient documentary .
evidence to hav$ this fine ngunst us mitigated to a lesser nmunt, as th
facts presented.m this letter may wartant. . PR

Very truly your‘ . . — - :-.‘ -'
JOHNSON SCANST k

by GENERAL STEAYSHI? CORPORATION, LTD.

As agents -

deJ\’ C. l~~53»31!1:}hu | . T o e

Robert C. Mackenzie
Quantity Control

RCM/ke . o Lk

23-893—78 ——9
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Mr. Greene. That is but one example of what has occurred. There
are many which I think would only make this session much longer
and a good deal more tedious, so I will move on to what we would
like to propose.

Our progosals are threefold, First of all, on page 10 of my state-
ment I submit a notice procedure, a prepenalty notice procedure.
This is carried over, verbatim, to section 584 of the same prepenalty
procedure that appears in section 592 in H.R. 8149. . .~ @

This ([))repenalty procedure addresses itself to the problem. that, in
fully 50 percent of the items referred to carriers:as erronegus by
"Customs are, in fact, not the carriers’ fault: We do extensive check-
ing of our records to the best of our ability and by the cooperation of
the other parties, we check importers” and brokers’ records, and then
we learn that the discrepancy is either an apparent one, an inadver-
tent one, or it is a result of some foul-up in the papers submitted by
somebody else—usually the broker or the importer.

That is in 50 percent of the penalties that are submitted to us.

We feel that if there is a Erepenalty procedure similar to 592, then
all the parties, the broker, the importer and the carrier, will have an
opportunity to respond to that notice and state the facts of the
case and, upon receipt of those statements, many of these so-called
penalties will evaporate. ' ‘ :

Customs takes the position that this is unnecessarily duplicative
in their paperwork, that it would cause a paperwork burden on them.
T submit that we, as carriers, are presently bearing a paperwork bur-
den in dealing with at least 50 percent of these items that do not
belong to us. Secondly, that the burden for the entire industry will
evaporate if this ¥re;ienalty procedure is followed through, and Cus-
toms will have a far less paperwork burden than they have now.

These cases go on for months before there is some sort of solution
to them, or some settlement. :

Senator Risicorr. Do you have the responsibility for the accuracy
of what is in the sealed containers that come off of your ship? -

Mr. Greene. Under present law, ves, we do, and this is another pro-
posal that I am making this morning, that the law be changed, sec-
tion 431 of the Tariff Act of 1930 be changed, recognizing the shift of
technology that is taking place in cargo-handling methods, namely
that the ocean carrier cannot know, cannot count, the individual items.
within a sealed container. ' -

The present law requires the master to be responsible for the indi-
vidual piece count of every item of cargo on board the ship.

Senator Risicorr. How can he do that? :

Mr. GREENE. 1t is impossible, sir. He cannot. :

We must take the word of the exporter on the other side and. the
importing broker on this side that the piece count within the container
is asstated on the bill of Iadin%. e
. Senator Rsrcorr. Should the responsibility not be on the shoulders
of the shipper? L -

Mr. GreenE. No; this is not really proper or practical because the
exporter is abroad. I take it by “shipper,” you mean the exporter?

enator Risicorr. Well, all right, why should the shipping com-
pany, the carrier, be responsible? He does not open up that container.
‘Does he have the authority to open up the container
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Mr. Greene. He docs not, no.

We feel that the shipping company and the master of the vessel
should be responsible for that quantity of cargo he can count, and if
that quantity of cargo happens to be one sealed container, that is all
he should be responsible for. 4

Senator Rmicorr. In other words, if he is carrying 20 containers
or 50 tractors or he just lists those and not what is in the container
that is sealed

Mr. Greene. Correct. :

We are presently required to list what is in the container on the
basis ’?f what is called “said to contain” or “shippers load and
count. s

In other words, a statement that the master makes that, to the best
of his knowledge, this is what is in the container, based on the state-
ments of other persons.

But we are held responsible, if there is a discrepancy, between that
count, as stated, and what is actually discharged from the container.

Senator Riercorr.” Do you have any specific cases where a captain
or a carrier was responsigle for such a lapse or such an errort

Mr. Greene. Every week cases pass over my desk for disposition by
me or approval or further correspondence with Customs involving just
such instances, yes. ' B

I could furnish some to you.

Senator Risicorr. Would you furnish some samples of that to me?

Mr. GReEENE. Yes, sir. o

So the second proposal that we would be to amend section 431 and
Letter delineate the responsibility of the master for the quantity of
cargo aboard the vessel.

The third proposal that we would like to make is that there be in-
sertedin two sections of the law, s.ctions 453 and section 584, re-
spectively section 102 (c) of the bill and section 110 of the bill, a defi-
nition of clerical error. At the present time, there are four categories
of fault, if you will, in the suEmission of information to Customs;
that is fraud, negligence, gross negligence and clerical error.

Clerical error is ignored almost totally in the calculation of
customs. :

When discussing this informally, customs officials at every level will
admit that there are numerous examples, unavoidablé examples, of
inadvertent clerical error. I maintain, and others maintain, that han-
dling the volumes of papers in the import trade in the United States
as it presently is, with all its complexity, with all its time pressures,
that it is statistically impossible to have an error-free operation. ]

And for Customs to officially assume, as they do in their regulations
and in their practice, that error equals negligence or, what is worse,
represents almost a deliberate attempt to almost hoodwink Customs
is, I think, an overly rigid and very unrealistic attitude.

What we find, and I am sure. as human beings dealing with paper
and, as I say, time pressure. we all can recognize how easily an inad-
vertent error can be made, either in the transposition of figures or, in
the case I cited, the inadvertent omission of one page of a document,
and these things can be corrected. :

But nowhere in the law, even though the phrase clerical error is
used, nowhere in the law is a statement as to what comprises clerical



128

error. And we submit some language to amend those two sections, to
add to those two sections, that would strengthen this definition of
clerical error.

The House, in its report, referred to the language but did not in-
cluade it in the bill. We would like to see a definition of clerical error
incinded in the bill.

In conclusion, then, I would state on behalf of the people I repre-
sent, or restate, that this is a good bill that is before you and we
think, as do the other witnesses who have discussed the bill this morn-
ing. we believe that it will be a significant contribution in this area.
" However, we do feel that with the three improvements added to it
that I have proposed this morning that we will have an even stronger
bill, that will significantly reduce the amount of paperwork burden,
borne by both industry and Customs, and make a major contribution
to get customs inspectors and officials out of the office and onto the
docks”and onto the airports where they can better clear passengers
and cargo.

We receive many complaints on the Pacific coast at almost all ports
that there is an insufficient number of inspectors te handle the volume
of cargo. Cargo is being held up and there are delays to the importers
and there are necessarily delays to our ships.

We feel that a shifting of manpower away from niggling enforce-
ment. of inflexible laws and putting manpower in the clearance of
- careo area, in the clearance of passenger area, is a far better use of
their very aualified manpower.

Senator Rmicorr. Well, thank you very much. T do appreciate your
testimony. I am very much impressed with the knowledge and the
understanding of this problem by all of the witnesses, and you have
all been very constructive. Thank you very much.

Do vou have any questions, Senator Roth ¢

Thank you, Mr. Greene.

Mpr. Greene. Thank you, sir. B

[The prepared statement of Mr. Greene follows:]

STATEMENT OF J. J. GREENE, REPRESENTING FOREIGN SHIPOWNERS ASSOCTATION
oF THE PACIFIC COAST AND PACIFIC MERCHANT SHIPPING ASSOCIATION

My name {8 J. J. Greene and T am speaking on behalf of two Pacific Coast
organizations, the Foreign Shipowners Association and the Pacific Merchant
Shipping Assoclation, which between them have a membership comprising some
51 American and forelgn flag steamship operators, engaged in forelgn commerce
to and from ports in Alaska, Hawali. Washington. Oregon and California.

The legislation before you, HR 8149, was considered and passed by the Homse
last vear. This bill i a snbstantial improvement over existing law, The purpose
of my appearance before you today is to urge, on hehalf of those I represent,
some further improvements which will add strength to the efforts to reform and
streamline Custonis procedures and thus reduce the monetary and administra-
tive hurdens being borne by importers and shipowners alike.

CUSTOMS LAW HAS BEEN OUTPACED BY SHIPPING REALITIES

The hasic law governing Customs’ activities is the Tariff Act of 1830. an Act
which itself included many legislative provisions stretching back to the first
session of Congress in 1789. This law was last amended in the 1850’s. Since the
latter time. there has been a manifold growth in the forelgn trade of the United
States. by all measures: tonnage, number of items entering the country. dnllar
volume. variety of goods. Customs is hog-tied by legislation which was written
for a simpler time. These laws make some very specific provisions (goveraing
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" enforcement and the layout of certain forms) which were not particularly bur-
densome when import volume and the cost of clerical staffs, within both industry
and Customs, were low. Times have changed. In addition to the steep rise in
import activity, the cost of handling paperwork has rlsen at an even more rapid
rate.

The change with the greatest impact, however, has been the revolution in the
manner of handling cargo. For centuries prior to the late 1950’s, most of the
nonbulk cargo moving in world trade was loaded and discharged plece by piece.
Individual boxes, barrels, lengths of timber and pipe, etc. were hoisted or car-
ried over the ship’s rail. An Officer or representative of the ship maintained a
tally and it was fitting for Customs law to provide, as does the Tariff Act of
1930, that the Master of the vessel be made responsible for each such plece of
cargo and be required to produce a manifest equivalent in plece count to the

-number of packages and individual pieces aboard {Sec. 431).

In the past 20 years, however, shipowners, exporters and ports have made
heavy investments in cargo handling improvements, the net effect of which
has been to consolidate individual packages fnto larger units. First came
unitization, whereby uniform packages were strapped together to a pallet, to
nove from exporter to importer without being broken down, The vessel's
Master or his representatives could count each piece comprising the unit
only with great difficulty and at a considerable cost in time. Shipping lines
had to accept the count given them by the exporter and the manifest would
describe the cargo as “‘one unit said to contain _.__.. pieces”.

The next development was containerization, whereby uniform or disparate
pleces can be packed into a container at the exporter’s plant and this container
can move, intact and under seal, by truck, rail angd ship to the importer's ware-
house overseas. Obviously, the ship cannot count, and it is unrealistic to make
the ship responsible for, each plece of cargo. Yet the Tarift Act of 1930 continues
to require us, under Sec. 431, to manifest every piece of cargo, even if uncount-
able, and Customs imposes severe nenalties when the manifested count differs
from the actual count, which may oe determined only at the importer's recelving
faciliit,y, which can be quite distant from the port of entry, both geographically
and in time,

THE LAWS, CUSTOMS’ REGULATIONS, AND THE ENFORCEMENT OF BOTH ARE BURDENSOME,
UNBEALISTIC AND INEQUITABLE

The Tariff Act of 1930 does not fit into modern trade practices. As a result,
thousands of fines and penalties have been flled on the U.S. Pacific Coast over
the past flve years. Additionally, there have been many incidents of cargo
seizures, vessel stoppages and other obstructions to transportation of cargoes,
frustrating shipping and the customers who depend upon efficient and economical
transportation of ocean cargoes.

These fines for the most have been the result of clerical errors where there
is no intent to defraud and no attempt to smuggle cargoes or falsify documents.

Customs, in attempting to implement this outdated law, has imposed fines
on ocean carriers based on the following sections of the Tariff Act of 1930:

19 USC 1584 describes penalties against master and shipowner for landing
merchandise not included in the inward foreign manifest. Customs also has the
power to selze such cargo after levying a fine. .

19 USC 1453 also gives Customs authority to levy 4 fine against the master
or shipowner in the amount of the value of the merchandise for cargoes
unloaded from a ship without s« Customs permit. Under this section Customs
can seize the cargo, claiming it to be landing illegally, and seize the ship itself.

19 USO 1448 prevents unloading of cargoes until such time as vessel is en-
tered by Customs. It is under this section that penalties (liquidated damages)
have been assessed ocean carriers for discrepancies in the manifest on non-
dutiable cargoes. B

In April 1971 Customs, with the intent of improving cargo security, set up
n new system called the Quantity Control Program for reporting and document-
ing discrepancies in imported quantities of merchandise. This system penalized
ocean carriers for failure to maintain & 100 percent accurate foreign manifest
without due regard to actual cargo delivered or lack of criminal intent on the
part of carriers. Heavy penalties were also assessed for reported shortages in
non-dutiable cargoes.



130

Finanoial durden—The financial tmpact of the Tariff Act and the QOP has
been ¢onsiderable. A survey of three American-flag steamship linés shows a total
of over $16 million in fines and penaltigs filed at U.S. West Coast Customs Dls-
tricts from 1972 through 1976, (Only three were used bécause they were the
‘omly U.8. fiag steamship lines having five years or more continuous experience
at most major West Coast Customs District.)

Of special interest 18 the fact that out of aver $18 million in fines only $1%5
million, or 3 percent of the total assessed, was eventually paid.

Erroneous fines.—The sizable differences between fines received and those
eventually paid are for the most part the result of erroneous notices. Customs’
hands are tied in attempting to implement the law and at the same time take
into account its reasonableness under present-day conditions. Fines have been
greatly mitigated or cancelled outright after ocean carriers have gathered the
necessary verification data from inland ports or agents abroad.

There is no doubt that other reasons for these penalties include differences
in language and documentation; training of waterfront personnel at origin and
destination terminals; errors at freight stations where cargo needs to be con-
solidated ; and errors by dock delivery clerks.

However, the vast majority of fines can be attributed to the unworkability of

the present statutes. The present law presumes the shipowner to be guilty until
such time as he can resolve discrepancles in the manifest. This despite the fact
t{mrti tllxere is no apparent attempt to defraud and the errors are obviously
clerical. .
_ Customs also has been responsible for errors in documentation. With its limited
manpower, we can appreciate the dilemma Customs faces in attempting to carry
out its responsibilities to the letter of the law. Despite its diligent efforts, there
are many instances of misplaced or late.receipt of clearance documents from the
consignee, clerical errors by Customs brokers on consumption entries for which
shipowners are penalized and failure to carefully check files. Many times post
entries, manifests, ete. are just overlooked. )

Adnormally high fines—Fines and penalties under the statutes are completely
out of proportion to the alleged violations.

Unrecessary man-hours ezpended—Thousands of man hours are unnecessarily
expended in researching, reporting and attempting to mitigate penalties. The
management, clerical, postal, courler, telephone and teletype, correspondence
and duplicating costs in connection with Customs penalty actions cannot be easily
determined. However, there is no doubt that it adds to the cost of doing business
which then falls on:shipping customs in the form of higher freight rates and
the cansumer in the form of higher prices.

Effect on shipping customers—Unnecessary and burdensome procedures in at--
tempting to conform to the statutes force delays in the delivery of cargoes. They
also damage the carrier/importer relationship which American steamship com-
panies have so carefully nurtured over these past few years. Many steamship
companies have reported delays in regard to clearing of “landbridge cargoes” as
well as routine delivery of cargoes over the docks from various términals, This is
a result of Customs officers being tied up in processing fines instead of clearing
vessels and cargoes.

Effect on customs utilization of manpower—If this ludicrous situation were
corrected by a new law 80 that most of the unnecessary penalty notices were
eliminated, it would free many Customs officers to work on cargo and vessel
inspection. This would help Customs in ultlization of it manpower.

As an example of how far a simple situation can go, take a shipment consisting
of 500 cases each in 10 exporter-sealed ccntainers. We must manifest this as “10
containers of 500 cases each, shipper's load and count”. Ship's representatives
can observe and count only the 10 containers; we must accept the exporter's
statement that each container holds 500 cases. Suppose, as frequently happens,
the importer declaresy tbis cargo not as 10 containers but 5000 cases. A discrep-
ency, to be sure, but one whose cause is obvious. It is not obvious to Customs,
however: ‘according to their interpretation of the documents, the ship has a
shortage of 4980 cases! A penglty notice is issued, fining the carrier for the
value of the “missing” cases. Even if the fine is eventually reduced to a lesser
amount, any fine 18 inequitable and places on the carrier the burden of research-
ing records (his own as well as those of the impo