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OVERSIGHT OF HHS INSPECTOR GENERAL’S
EFFORT TO COMBAT FRAUD, WASTE, AND
ABUSE

WEDNESDAY, DECEMBER 9, 1981

U.S. SENATE,
SENATE FINANCE COMMITTEE
AND SpECIAL COMMITTEE ON AGING,
Washington, D.C.

The committees met, pursuant to notice, at 9:40 am,, in room
2221, Dirksen Senate Office Building, Hon. Robert Dole and John
Heinz (chairmen) presiding.

Present: Senators Dole, Chafee, Grassley, Baucus, and Mitchell of
the Senate Finance Committee, and Senators Heinz, Cohen, Chiles,
IXie.lcher, Pryor, and Burdick of the Senate Special Committee on

ging.

[The press release announcing hearings; background material re-
lating to the Office of Inspector General, Department of Health
and Human Services, efforts to combat fraud, waste, and abuse

follow:) o



Press Release No, R]-])82

PRESS RELEASTE

FNOR IMMEDIATF RELFASFE COMMITTEE ON FYNANCE
November 20, 1981 UNITED STATES SENATE .
2227 Dirksen Senate Nffice Hldg,

SENATFE FTINANCE COMMITTEE
SETS JOINT HEARING WITH SPECTAL COMMITTEE NN AGING--
NVERSIGHT OF HHS INSPRCTOR GERFRAL'S
ANTI-FRAUN, ABUSE, AND WASTE ACTIVITIES

fenator Bob NDole (R,, Kansas), Chajirman of the Senate
Committee on Finance, announced today that in conjunction with
th2 Senate Special Committee on Aqging--Senator lohn Heinz (R.,
Pennsylvania), Chairman--the Committce will hold a joint hearing
on Wednesday, December 9, 108], to review the activities of the
Inspoctor Generalt's Office, Department of Health and Humhn
Services in combating fraud, abuse, and waste in medicare,
medicaid, social security, and the Federal programs administered
by the Department,

The hearing will beqin at 9:70 a,m. in Room 222] of the
Pirksen “enate Nffice Ruilding. ’

Senator Nole noted that in the mid-197n's investigations hy
the Sepate Aging Committec snd others documented that billions of
dollars were being lost to program mismanagement and a wide
variety of abuses and frauds in the medicare, medicaid, and
social security programs, To counter these losses the Congress,
under the leadership of the Senate Finance Committée, enacted
reform mcasures which created within HHS (then HEW) an Office of
Inspector General, and upgraded crimes against these programs
from misdemeanors to felonies., The objective of this hearing
will be to determine in which areas those reforms have had a
positive impact, and to reveal whether major problems continue to
cexist in the Federal Government's effort to end fraud, abuse, and
waste,

The Committee anticipates hearing testimony from the fGeneral
Accounting Office, the Inspector General (HHS), and other
administration officials.
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I. INTRODUCTION

The Department of Health and Human Services has
responsibility for programs which account for an estimated $220.9
bjllion in Federal dollars (FY 8)). The Senate Finance Committee
end the Senate Aging Committee are particularly concerned with
Social Security and other entitlement programs which account for
approximately 95 percent of total Department expencditures.
Allegations of fraud and abuse have been reported for 3 number of
these programs; however, the majority of the committees' efforts
to date have focused on medicare and medicaid.

The medicare and medicaid programs, enacted by the Congress
in 1965, are intended to help the aged and poor pay for their
medical care. Together these proqgrans are projected to account
for Federal expenditures of $£45.4 billion in fiscal year 19282, an
increase of 25 percent over actual 1980 Federal expenditures.

The Congress began receiving reports of frauculent and
abusive practices particvlarly in medicaid shortly after the
implementation of these programs., These reports fostered an
ongoing examination by a number of Congressicnal Committees into
alleged program violations. This review led to the passage of
several -pieces of legislation designed to fecilitate Federal and
State detection and enforcement efforts and to strengthen program
sanctions. The two major pieces of a2nti-fraud legislation -
enacted during this period were P.L. 94-505, which established
the IG (Office of Inspector General) in the Department of Health,
Education, and welfare (now the Department of Health and Human
Services) and P.L. %5~142, the "Medicare and Medicaid Anti=-Fraud
and Abuse Amendments.”

passage of these bills did not, however, signal the cessation
of program violations, The Senate Special Committee on Aging
held & hearing in August 1978 which documented many of the same
abuses in the medicare home health program which had been cited
at a hearing three years earlier., Examples of abuses related to
program deficiencies included the failure to deal with
discrepancies between the costs of similar agencies providing
similar services. Difficulties were also encountered in
collecting overpayments from nonprofit providers, Examples of
fraud included cisquising the non-arm's length relationship
between the provider and the entity supplying the service
{thereby increasing reimbursement to the provider) and including
personal nonpatient related expenses in the cost report.
redicare's cost-based reimbursement was cited es one reason for
the existing problems., Difficulties in prosecuting fraud cases,
including insufficient resources &and complexity of HHS's
regulations were noted.



Last year the Finance Committee held a hearing on the
investigation conducted by the FBI into kickbacks and other
illegal practices in laboratory operations, The hoarin? raised
questions about the effectiveness of the IG in identifying and
controlling fraud and abuse in programs under the jurisdiction of
the Finance Committee,

Both conmittees are concerned about the effectiveness of the
I1G's efforts to combat fraud, abuse, and waste. The effectiveness
question was raised again at this year's confirmation hearing of
HNS Inspector General Richard P, Kusserow. At that time Mr.
Kusserow indicated that the increasing rate at which U.S.
Attorneys Jdeclined to prosecute cases (A§ percent were declined
in 1980) required increased IGC efforts to develop prosecutable
cases and closer cooperation with the FBI. A recent review of

the IG's office by the Senate Aging Committee details additional
concerns.

The objective of this hearing is to follow up on the past FBI
and confirmation hearings to identify weaknesses in existing IG
efforts to determine what modifications are necessary.

1I. FRAUD AND ABUSE DEFINED -

The Congress in its oversight of the medicare and medicaid
programs has examined both those activities which can be defined .
as fraudulent and those which can be characterized as abusive.,
Fraud is generally defired as an intentional) deception or
misrepresentation, with the intent of receiving some unauthorized
benefit, In the health area, examples of fraud may include:
billing for services not rendered, misrepresentation of services
rendered, kickbacks, deliberate duplicate billing, and false or
misleading entries on cost reports, Providers engaged in
fraudulent activities are subject to criminal penalties. Program
tbuse is less clearly defined and includes activity wherein
providers, practitioners, and suppliers of services operate in a
‘manner inconsistent with accepted, sound medical or business
practices resviting in excessive cost to medicare or medicaiad.

" Included in the area of abuse are the provision of unnecessary
health services and the provision of necessary care in
unnecessarfly costly settings, Persons abusing programs such as
medicare or medicaid expose themselves to various administrative
znd legal actions, short of criminal prosecution, such as
recovery of funds pai{d and exclusion from program participation.
It should be noted that Congressional oversight of program fraud
and abuse has focused primarily on provider as opposed to
recipient violations. While recipient fraud does cxist,
generally in the form of misrepresentation of circumstances to
gain eligibility, provider f:riud is more costly., Loss of funds
due to waste is generally the result of the incurring of



unnecessary costs as a result of deficient practices, systems, or
controls.,

The exact magnitude of fraud, abuse, and waste in Department
programs i8 ynknown. However, a 1977 report by the Inspector
Goneral) provided a "best estimate™ of tots)l Departmental losses
attributable to fraud, waste, and abuse at $4.3 to $7.4 billion.
These amounts were later revised to ¢5.5 to $4.% billion. The .
revised estimates for medicare and medicajd programs were $2,9 to
$4.2 billfon, MAccording to the IG, the majority of these losses
were sttributed to waste rather than fraud and abuse. Estimated
losses due to fraud and abuse amounted to $15 million in medicare
and $453 million in medicaid.

ITI.LEGISLATION TO COMBAT FRAUD AND ABUSE

Beginning in 1972, the Congress approved a number of
anendments designed to stem fraudulent and abusive activities,
and faciljtate detection and enforcement efforts, Most of this
legislation was based on the recommendations of the Senate
Committee on Finance and the Senate Specia)l Committee on Aging,

A. P.L. 92-503, "The Social Security Amendments of 1972"

P.L. 92-603 established penalties for persons
convicted of program violations in medicare and
medicaid, such &8s solicitation, offering or accepting

- bribes or kickbacks, submission of false claims and
making false statements. 1In addition the Secretary was
authorized to suspend or terminate medicare payments to
a provider found ‘to have abused the program,

P.L. 92-503.al1s0 included several provisions
designed to improve administration of medicare and
medicaid., While these amendments were not primarily
anti-fraud or anti-abuse in nature, it was expected that
improved program operations would ‘also curb progran
abuses. Included in this group are provisions which
avthorized increased matching for installation and
operation of claims processing and information retrieval
systems (MM1S)under medicaid, provided for the
establishment of Professional Standards Review
Organizations (PSRO's), and conformed standards for
skilled nursing facilities participating in both
medicare and medicaidq.

B, P.L. 94-505, Establishment of the Office of Inspector
General

P.L. 94-505 provided for the establishment of an
independent Office of Inspector General (1G) within the



Department of Health, Education, and velfare (now the
Departnent of Health and Hunan Services). The office is
charged with (1) conducting and supervising audits and
investigations relating-to Department programs, (2)
coordinating reletionships between the Department and
other"entities relating to both the promotion of
efficiency and economy and the prevention and detection
of fraud and abuse in Department programs, and (3)

keeping. the Secretary and Congress informed of its
activities.

C. P.L. 95-142, "Medicare -Medicaid Anti-Frsud and Abuse
Amendments"™

P.L. 85-142 included provisions designed to
strengthen sanctions for medicare and medicald program
violations, expand information disclosure requirements,
strengthen State frauvd and abuse control activities and
otherwise strengthen program administration.

P.L. 95-142 redefined most fraudulent acts as
felonies, provided for the suspension of individuals
convicted of 2 criminal offense related to thelir
‘involvement in medicare or medicaid, and -larffied the
types of financial arrangements and conduct to be
classified as illegal, The legislation required .
‘"fnstitutions and other entities providing services to
fulfill certain ownership disclosure requirements a2s a
condition of participation, certification, or
recertification under medicare and medicaid.

P.L. 95-142 provided 90 percent Federal matching,
subject to specified limitations, for fiscal years 1978~
1980 for the costs incurred in the establishment and
operation of state medicaid fraud control units,

In addition , the legislation. included provisions
which (1) required the Secretary to give priority to
requests by PSRO's to. review services in so-called
"shared health facilities” (sometimes refered to es
nedicaid mills), (2) provicded that skillec¢ nursing
facilities must assure proper accounting of personal
patient funds, and (3) generally precluded the use of
power of attorney arrangements as a device for
reassignment of program benefits,

D. P.L. 96-225, "General Accounting Office Act of 1979"

P.L. ©6-225 added a conforming amendment to P.L.
94-505 which specified that the audit activities of the



HEW Inspector General's office should conform to GAO
standards.

E. P.L., 95-272, Social Security Act Amendment

P.L. 96-272 expanded the requirements pertaining to
the exchange of information between the Secretary and
State medicaid agencies on terminated or suspended
providers,

F. P.L. 26-499, the "Omnibus Reconciliation Act of 19g0"

P.L., 96-499, included several amendments which
modified or clarified provisions of P.L. 9©5-142. It
extended the increased Federal matching payments for the
cost of establishing and operating State meciceid fraud
control uvnits at the rate of 90 percent for the initial
3-year period and 75 percent thereafter (subject to the
same ceilings as under prior law). It alsoe included
additional categories of health professionals who covld
be barred from program participation if convicted of
program-related crimes, ;

P.L. 96-499 also contained several provisions
relating to improved administration of the medicare home
health benefit, It specified that a physician
certifying the need for such services may not have a
significant ownership in or contractual arrangement with
the home health agency. The law also excludes from
reasonable costs amounts attributable to sucontracts
based on percentage arrangements.

G. P.L. 96-611, Social Security Act Amendment

P.L. 9A-511 provided for a limitation on the
ability of individuals to transfer assets in order to
gain SSI or medicaid eligibility. The law requires that
the fair market value of &ny resources disposed of in ~
the preceding 24-month period must be taken into account
in determining SSI eligibility and may be taken into
account by States for purposes of medicaid.

H., P.L, ©7-35, the "Omnibus Budget Reconciliation Act of
1981"

P.L., ©7-35 authorizes the Secretary of HHS to
assess a3 civil money penalty of up to $2,000 for
fraudulent claims under medicare and medicaid and to
impose 2n assessment of twice the amount of the
frauvdulent claim, in liev of damages, Whenever the
Secretary makes a final determination to impose a civil



money penalty or assessment, he may bar the person
(including an organization, agency, or other entity)
from participation in medicare, He is 21so required to
notify the Medicaid State Agency and may require such
agency to bar the person from participation in medicaid.
The Sécretory may Initiate proceedings only as
authorized by the Attorney General pursuant to
procedures agreed upon by them and may not make adverse
determinations until the individual has been provided an
opportunjty for a hearing.

IV. EFFORTS TO ESTABLISH AN INSPECTOR GENERAL

An Inspector General's office for HHS was considered as early
&s 1970. 1In response to problems which had been identified in
the medicare and medicaid programs, both the House Ways and Means
Conmittee and the Senate Finance Committee included provisions
for an IG for Health Admipistration in their versions of the
"Social Security Amendments of 1970". The bills provided that
this unit would have had responsibility for continuing review of
medicare and medicaic in terms of effectiveness of program
operations and compliance with Congressional intent. Although
the bills died at the end of the 91st Congress, the IG provision
was again.considered as part of the "Social Security Amendments
of 1972." The final legislation, P.L. 92;503, contained
amendments which provided sanctions for program violations and
strengthened program administration, but the Senate amendment to
establish an Office of Inspector General was not approved by the
Conferees.

In 1975 and 1876, the Subcommittee on Intergovernment
Relatjons and Human Resources of the House Government Operations
Committee conducted an extensive investigation into the
Department's procedures for preventing and detecting progrem
fraud and abuse. The report of the Committee's findings issued
early in 1976 concluded that existing mechanisms were
ineffective. The following is a summary of the major findings
‘contained in that report:

1} The magnitude and conmplexity of HEW activities,
aggravated in many instances by lack of direct control

over expenditures, present a2 cdanger of enormous losses
through fraud and program abuse,

2) Fraud and abuse are undoubtedly responsible for the loss
of many millions of dollars in HEW programs each year.
The committee did not attempt to name a specific figure
because HEW officials were unable to provide information
on which amd¥stimate could be based.
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3) . HEW units charged with responsibility for prevention and
detection of fraud and abuse are not organized in a
coherent pattern designed to meet the overall needs of
the Ddpartment. There is no central unit with the
overall authority, responsibility and resources
ngcessery to insure effective action agajinst fraud and
abuse,

4. Staff of most Department fraud and abuse units lack
independence and are subject to potential conflicts of
interest because they report to officials who are
«directly responsible for. managing the programs the
‘onit's investigate. Further, the Office of
investigations and Security (0IS) may not initiate any
investigation without specific approval of the Secretary
or Undersecretary.

S) Current organizational arrangements provide little
assurance that the Secretary will be kept informed of
serious fraud and abuse problems or that necessary
corrective action will be taken. The 0IS charter does
not provide for guaranteed access to the Secretary or
Undersecretary. Most other fraud and_ abuse units report
to program officials, usuvally at a relatively low level,

6) Resources devoted by HEW to prevention and detection of
fraud and program abuse are ridiculously inadequate; for
example the 01S has had only 10 investigators., Further,
HEW has failed to -make effective use of its resources.
thile the 0IS has a 10 year backlog of uninvestigated
cases, the staff of the Social Security Administration's
Investigations Branch hes no significant backlog and has
8 investigative positions unfilled.

1) There are serious deficiencles in HEW fraud and abuse
procedures, Until recently, HEW had not advised
Department employees that they had an obligation to call
the attention of appropriate officials to possible
violations. Further, there is no HEW-wide policy for
centralized supervision of referral actions,

In response to the findings of the House Government
Operations Comnmittee, hearings were held on proposals to
establish on Office of the Inspector General as an independent
entity within HEW, The Committce reported H.R, 153%0 on
September 14, 1276. The Senate Committee on Government
Cperations reported H.R. 11347 on September 28, 1974, Title I1
of this measure, comparable to the bill reported by the House
Committee, incorporated an additional provision directing the
Inspector General to gstablish a separate staff to handle
investigations involving the medicaid, medicare, and naternal and
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chiléd health programs. This measure was approved by'the full
Senate on Scptember 28, 1974, and by the House on September 29,
197f; it was signed into law as P.L. 94-505 on October 15, 1975,

V. P.L. 94-505, OFFICE OF INSPECTOR GENERAL

7he Office of Inspector General, Department of Health and
Ruman Services, was the first statutory position of its kind
established in the Federal Government. The legislation provided
for the establishment of an independent Office of Inspector
General within HHS. The mission of the I1G is to detect and
prevent fraud, waste, and abuse in Department programs and to
foster economy and efficiency in their operations.

The IG and his Deputy are appointed by the President with the
advice and consent of the Senate. The law specifies that these
individuals shall be selected solely on the basis of integrity
and demonstrated abjlity and without regard to political
affiliation. The IG is to report to and be under the general
supervision of, the Secretary, or to the extent such authority is
delegated, to the Undersecretary. He may not be under the
control of or subject to the supervision of any other office of
the Department. The 1G and Deputy IG may be removed by the
President, who is required to communicate the reasons for such
removal to both Houses of Congress. Though not technically civil
service employees, the IG and his Deputy are subject to .
restrictions against partisan political actfivity applicable to
such individuals, The law requires the IG to appoint an
Assistant IG for Auditing and an Assistant IG for Investigations.
It also provides for the consolidation and appropriate transfer
of existing audit and investigative functions .4dn the IG.

public Law 94-505 charges the 16 with the following duties,
and responsibilities:

(A) Supervision, coordination and provision of‘policy
.direction for HHS auditing and investigative zctivities,

(B) Recommending policies for, and conducting, supervising or
coordinating other HHS activities in order to promote economy and
efficiency and to prevent and detect fraud and abuse.

(C) Recommending policles for, and conducting, supervising or
coordinating relationships between the Department and other
Federal agencies, State and local governmental agencies, and
nongovernmental entities with respect to promoting economy and
efficiency in Cepartment programs, preventing and detecting fraud
and abuse in such programs, and identifying and prosecuting
participants in such fraud and abuse,
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(D) Keeping the Secretary and Congress fully and currently
informed by means of required reports and otherwise of fraud and
other serious problems, abuses and deficiencies relating to
Pepartment programs; -recommending corrective action; and ’
reporting on the progress made in implementing such corrective
action, S .

In carrying out his responsibilities, the IG is to insure
effective coordination with and avoid duplication of the
activities of the Comptroller General,

In view of the high incidence of fraud and abuse which had
been observed in health programs, particularly medicaid, the
legislation requires the IG "to establish within his office an
appropriate and adequate staff with specific responsibility for
devoting their full time and attention to anti-fraud end anti-
abuse activities relating to the medicaid, medicare, renal
disease, and maternal and chilé health programs. Such staff
shall report to the Deputy.”

Public Law 94-505 requires the IG to submit annual reports on
the activities of the Office and quarterly reports covering
problems and abuses for which the Office has made corrective
action recommendations but which in the Ig's view adequate :
progress has not been made. The law also requires the immediate
submission of reports concerning flagrant problems or abuses,

The IG is authorized to make additional investigations and
reports he deems necessary and to provide documents or
information requested by the Congress or appropriate -
Congressional committees. All reports and information must be
submitted to the Secretary and the Congress or appropriate
Congressional committees without further clearance or approval,
The IG, insofar as is feasible, is to provide the Secretary with
copies of annual and quarterly reports sufficiently in advance of
their due date to Congress to allow a reasonable opportunity for
comment.,

. To assist him in carrying out his reponsibilities under the
Act, the law authorizes the IG to (1) have access to all records,
‘reports, audits, reviews, documents, papers, recommendations, or
other materials available to the hepartment relating to programs
and operations for which he has responsibility; (2) request any
necessary information or assistance from any Federal, State, or
local governmental agency or unit; (3) subpoena necessary
information, documents, reports, answers, records, accounts,
papers, and other documentary evidence (the subpoena to be
enforceable by order of the appropriate U.S. district court in
case of contumacy or refusal to obey); (4) have direct and prompt
access to the Secretary where necessary; (5) inform the Congress
when a budget request for the office has been reduced prior to
submission to Congress to an extent deemed seriously detrimental;
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(4) select, appoint and employ necessary staff; and (79 enter, to
the extent provided for in appropriations acts, contracts, and
other arrangements for audits, studies, analyses, and other
services with .public. agencies and private persons., Federal
agencies are required to furnish information or assistance
requested by the IG, insofar as is practicable and not in

contravention of any existing statutory restriction or applicable
reqgulations.

AT  1G OPERATIONS'

The Office of 1G is organized with three essential
components; the Audit Agency, the Office of Investigations, and
the Office of Health Care and Systems Review. The Audit 2gency
2nd Office of Investigations reflect a complete transfer of the
functions, powers, and duties from the pre-existing HEW Audit
Agency and Office of Investigations. The Office of Health Care
and Systems Review had no 'existing counterpart. Although
identified as a health unit, this office does not appear to be
carrying out the intent of the law for an office "with
appropriate and adequate staff with specific responsibility for
devoting their full time and attention to anti-fraud and anti-
abuse actjivities,"

At the close »f 1980, the Office of Inspector General had a
staff of 965~--23 in the immediate Office of the Secretary and
Executive Management, 729 in the Audit Agency, 177 in the office
of Investigations, and 36 in Health Care and Systems Review.

i. AUDIT AGENCY

The Audit Agency has changed little since first organized as

___an HEW component in 1955. When the IG was created in 1976, all

of the functions, powers, duties, assets, and personnel of the
then existing HEW Audit Agency were transferred to the 1G. The
__mission of the Agency is to perform comprehensive zudits of all
Department programs, including those conducted through grartees
and contractors, in order to determine whether Department
programs are operated economically and efficiently and to provide
a reasonable degree of assurance that funds are expended properly
and for the purpose for which appropriated. This includes seeing
that some 35,000 diverse entities which actually carry out HHS
programs receive adequate auvdit attention. These entities are
located across the country and include numerous field
installations of the Department, State and local governments,
institutions of higher education, medical fiscal agents, and
various nonprofit institutions. The Audit Agency conducts a
variety of audits, the majority of which are financial in nature
and geared to measuring conmpliance with applicable rules and
regulations with particular attention to the allowahility of
claimed costs. Over two-thirds of the audit reports dealing with

89-601 O—82——2
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Cepartment programs in 1980 were done by public accountants and
State auditors., As a result of Agency audits, some $30 million
in proposed adjustments were identified in 1980. That same year,
almost $127 million in audit-recommended financial adjustnments
were concurred with by the program officials. The backlog of
unresolved audits as of the end of 1980 amounts to almost $70
million. About $29 million of that amount had been outstanding
for more than 6 months--$14 million of which has been outstanding
for over two years.,

Prior to the incorporation of the Agency into the Office of
Inspector General, the Agency had 384 authorized positions. All
of the professional staff was accounting or husiness oriented in
education and experience, The Agency staff was supplemented by
the use of public accountants and State audit staffs equivalent
to about 2,150 staff-years of effort. The Agency considered
itself substantxally understaffed. This is confirmed in that the
number of audits identified as needing to be staffed exceeded the
resources avajlable by almost RS0 staff years.

In 1981 the Agency had .750 authorized positions. Although
the staff continued to be supplemented by other resources, the
Agency's workplan for 1981 stated that "(T)here are many areas
where no audits are planned--the long-standing imbalance between
resources and workload does not allow our doing everything
necessary.”

2. OFFICE OF INVESTIGATIONS

The Office of Investigations {0I) supervises and conducts
investigations relating to programs and operations of the
Department. The Office has primary jurisdiction over penalty
provisions contained in Title 42, USC (essentially penalties for
funds involving medicare and medicaid). 1In addition the Office
has concurrent jurisdiction with the Federal Bureau of
Investigation for violations of Title 18 USC (essentially false
claims, mail fraud and conspiracy to defraud the Government
" statutes). .

The Cffice, originally formed as a small centralized unit in
1975, serves as a focal point for alleged cases of malfeasance;
fraud; misuse of funds; equipment, or facilities; violations of
terms or conditions of finding; and code of conduct violations of
employees and other personnel working on behalf of the
Cepartment. .

The office workload involves cases representing medicare,
nedicaid, social security and other Department programs, ‘
Generally, medicare cases are first identified by the carriers’
and fiscal intermediaries which process medicare claims,
Carriers are required to (1) make payments for covered services
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on the basis of "reasonable™ charges (costs in some instances) in
accordance with criteria prescribed by law, (2) establish
procedures and provide opportunity for fair hearings in
connection with part' B, (3) provide timely information and
reports, and (4) maintain and afford access to records necessary
to carry out thet part B program, Intermediaries (1) make
deterninations. of the reasonable costs of covered provider
services, (2) make payments to providers for services rendered to
beneficiaries under part A, (3) provide financial and
consultative services to provicers in connection with part A, (4)
provide information and instructions furnished by HCFA to
providers, (5) mezke audits of provider records, and (%) help
providers with utilization review procedures.

When a carrier or intermediary suspects that a particular
sitvation may involve fraud, a referral is made to HCFA's Office
of Program Integrity. After preliminary investigation by OPI,
the case is referred to the 0l. According to the Memorandum of
Understanding between the two offices, the referral is made wvhen
a reasonable probability of criminality has been determined. The
Office of Investigations completes the investigation and either
returns the matter to the Office of Program Integrity for
administrative remedies or refers the case for prosecution.

social Security matters are handled in a different fashion.
The Social Segurity Administration's OPI conducts criminal fraud
investigations, prepares cases for presentation to the U.S. )
Attorney, and assists in the trial preparation of beneficlary
fraud cases. Referrals to Ol are made when OPI has established
that a Federal employee violated the law. Otherwise, based on
the cases the staff reviewed, Ol only investigates social
security-related cases whem 01 is involved in a joint agency
project. For example, Project Baltimore--a joint investigation
by 01G, Immigration and Naturalization Service, and SSA focusing
on criminal conspiracies to obtain social security numbers for
illegal aliens,

Medicaid cases are handled by medicaid fraud control units .
(MFCUs) in those States where they exist, Federally sponsored,
MFCUs are separate from the State agencies that administer the
medicald program. The IG is the manager and national coordinator
for all MCFUs. The units rceive complaints of alleged frsud and
abuse, investigate and prosecute cases, and collect or refer to a
state agency for collection, the program overpayments the units
identify. - -

Twenty-one States do not have Federally sponsored MFCUs
although some ‘States operate units vhich are similer in purpose,
but do not qualify for increased Federal matching funds. 1In
States without units, Federally qualified or their own, medicaid
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freud investigations are the responsibility of Federal
investigators.

The 1980 report of the Inspector General listed 353 HHS cases
opencd and 145 convictions in that year. The convictions relate
to cases opened in 1980 and prior years. .

In 1980, 41 health cases were referred to the Department of .
Justice by the Inspector General, Five of the 41 cases resulted
in convictions, all by pleas. The longest period of confinement
ordered was 5 months., Of the other cases, Justice declined to
prosecute 31, 1 case resulted in acquittal, 3 were pending at the
end of the year, and the status of 1 case could not-be .
ascertained. .

3. HEALTH CARE AND SYSTEMS REVIEW

The third basic function of the Inspector General's 0Office is
to effect program change to prevent the recurrence of fraudulent
and abusive practice., Within the HHS IG, this mission is
assigned to the office of Health Care and Systems Review (HCSR).
HCSR has a staff of 40.

To accomplish its mission, HCSR staff review audit and
investigative findings for program implications. The
investigative findings are contained in Management Implication -
Reports (MIRs) filed by investigators at the conclusion of each
investigation.  The MIRs identify the cause of the actjon
resulting in the' investigation and suggest possible changes in
regulations or operations that might prevent a recurrence. - When
program implications are identified HCSR transmits their
recomnendation for change to the appropriate operating division
in the Department,

In addition to these reviews, HCSR also undertakes reviews
and conducts studies to determine the effectiveness of. programs
under the Department's jurisdiction.

B. OTHER OPERATIONS

. hecording to.a March 23, 1881 survey of resources, some 42X
components within the Department share some of the responsibility
for promoting efficiency and combating fraud and abuse,

Resources in the Department dedicated to these activities totaled
11,321 staff years at a cost of approximately $427.5 million. Of
that total, OIG resources accounted for 977 staff positions and
$43,3 million,
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Chairman DoLE. I might say at the outset that this is a joint
hearingA‘l?f the Senate Finance Committee and the Special Commit-
tee on Aging.

We have a number of witnesses today, including a distinguished
panel. In lieu of a length}' opening statement, I will just summarize
my opening statement. If other members would do the same, it
would save us some time.

The purpose of this hearing is our concern over continuing re-
ports of fraud, waste, and abuse in Federal programs. We know, as
the public knows, that each dollar that is siphoned by cheats,
frauds, profiteers, and mismanagers means $1 less to meet legiti-
mate program needs, and one tax dollar of the American people
wasted.

Because of these concerns, Congress created the Office of Inspec-
tor General. There is some concern whether the Office of Inspector
General has done much since its creation, and that's an area we
want to go into in some detail later this morning.

Medicare and medicaid programs are growing in size. In fiscal
year 1982, for example, they will cost about $65.4 billion, an in-
crease of 25 percent over actual 1980 Federal expenditures. We
have been through the budget cutting process once in this commit-
tee. We are going to have that same opportunity again early next

ear and perhaps in the following years. Before we affect benefits,
it seems to many of us that we have a very deep responsibility to
first eliminate fraud and abuse. And I am suggesting fraud and
abuse on the provider side as well as on the beneficiary side. That’s
what this hearing will be directed to this morning. ‘

We have a number of witnesses who, I think, will be very help-
ful. And we hope to explore in detail what is being done by the ad-
ministration and what we can do as committees of the Congress.

I certainly welcome to the Senate Finance Committee hearin
room members of the Committee on Aging. And I would now yiel
to Senator Heinz, the chairman of that committee.

[The prepared statements of Senators Dole and Heinz follow:]

OPENING STATEMENT OF SENATOR BoB DoLE, OVERSIGHT HEARING, OFFICE OF
INsPECTOR GENERAL, HHS

I am deeply concerned over the continuing reports of fraud, waste, and abuse in
Federal programs. Each dollar siphoned off by cheats, frauds, profiteers, and mis-
managers, means one dollar less to meet legitimate programs needs, and one dollar
wasted from the hard-earned tax dollars of the American people.

Because of these concerns, Con created the Office of Inspector General. In
1976 the newly created Inspector General was charged with an independent respon-
sibility for the investigation and audit of all department programs. Furthermore,
the Inspector General’s Office was to provide leadership and direction to the depart-
ment's efforts to combat fraud, waste, and abuse. The Finance Committee has had a
long-standing_interest in this matter and as early as 1970 approved legislation to
establish an Inspector General for the department’s health programs. In fact, the
whole statutory concept for an independent office of Inspector General was born out
of the poor administrative practices in medicare and medicaid. This became the
basis from which the Committee on Government Operations applied the IG concept
to all HEW programs. In order to make sure that the original medicare and medic-
aid concerns wére specifically addressed, a requirement was included in the law re-
quiring the Inspector General to establish a specific unit devoted to antifraud and
antiabuse activities relating to medicaid, medicare, renal disease, and maternal and
child health proirams. The committee would like to know what specific actions have
been taken by the Inspector General’s Office to address the problems in these pro-
grams, : '
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Medicare and medicaid are programs which are growing in size and consuming
ever larger amounts of Federal and State dollars. Together these programs are pro-
jected to account for Federal expenditures of $65.4 billion in fiscal year 1982, an in-
crease of 256 percent over actual 1980 Federal expenditures. We have all been
through a very painful budget process and will face a similar unpleasant task next
year. I am sure that all of us would like to avoid further reductions in needed serv-
ices for the elderly, the sick, and the poor.

Stopping the flow of dollars that results from fraud, waste, or abuse should be at
the top of everyone's list.

During last year’s Finance Committee hearing on the California “LABSCAM” in-
vestigation, questions were raised about the effectiveness of the Inspector General
in identifying and controlling fraud and abuse in §rograms under the jurisdiction of
the Finance Committee. We are also told that U.S. Attorneys have declined to pros-
te(l!te fraud cases at an alarming rate not only for HHS programs but Government-
wide.

If I might recap some points made in a recent report by the Comptroller General:
Controls over Federal programs are often inadequate, or nonexistent, Federal man-
agers are often unconcerned with enforcing the controls needed to prevent fraud,
and once an agency allows fraud to happen, chances are it will never recover the
loss. Furthermore, few suspects are prosecuted while agencies fail to take effective
action against those who commit fraud.

I know that the President has made the elimination of fraud, abuse, and waste a
high priority in this administration. I also recognize that progress is being made on
this front by the several Inspectors General in the executive branch. Those accom-
plishments should be lauded, yet at the same time, it is clear to this Senator that
much remains to be done.

Let me say that I believe that fraud, abuse, and waste should be prevented to the
extent possible as well as aggressively pursued where such measures have failed. 1
understand that the Secretary has asked for a com&rehensive study of the resources
available within the department to do just that. We complement the Secretary on
his initiative and look forward to the results of the study. At that time we expect to
hear from the Secreﬁ as to how we might be of assistance in determining how
those resources are used.

We are here today to learn what has been done, but more importantly, to learn
what the Inspector General’s Office can do to see that needy citizens, the poor, the
helpless, the crippled, the disabled, and the sick are not deprived of the type of as-
sistance that Congress intended to provide through medicare, medicaid, and other
entitlement programs.

OPENING STATEMENT OF SENATOR JOHN HEINZ

Sixteen years ago, Congress established the medicare and medicaid programs as-
suring, for the first time, that quality health care would be available to all of our
older citizens regardless of age or income.

But unfortunately, the success of medicare and medicaid has been accompanied
Eg a measure of failure—failure to adequately control fraud, abuse, and waste in

e programs.

Over the last 10 years the Senate ‘%pecial Committee on Aging documented the
problems in medicare and medicaid. We found evidence of kickbacks, ping-pongin,
patients from doctor to doctor, kiting bills, and other abuses. Virtually every provid-
er category was implicated. ‘

At the same time we found considerable evidence of poor care and inadequate
treatment—from serious undiagnosed illnesses to extensive patient abuse in nursing
homes and boarding facilities.

Estimates of the loss due to fraudulent activities are staggering. In 1977 the com-
mittee estimated $3 billion annually was being wasted or stolen from the medicare
ﬁnd medicaid programs alone. Department-wide estimates ran as high as $7.4 bil-

on.

Public Law 94-505, the IG bill, was Congress's way of saying: Enough to those
who deliberately sought to defraud these programs; enough to those who sought to
waste our meager resources; and enough to those who sought to abuse program reg-
ulations. Congress intended to unify the existing fragmented antifraud resources
and to commit sufficient resources to the task. It was in this context that the office
of IG was created. ;

This joint hearing by the Senate Committee on Finance and the Senate Special
Committee on Aging marks the first formal review by Congress of the performance
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of (tlhat c:gice and its success in detecting, preventing, and controlling fraud, abuse,
and waste.

Today, I am releasing the results of a 6-month study of the performance of the IG
conducted at my direction by the staff of the Committee on Aging. The 408 page
report is entitled “‘Background Materials Relating to Office of Inspector General,
Department of Helath and Human Services Efforts to Combat Fraud, Waste and
Abuse” and is dated December 1981. : . .

The results of that study indicate the Office of Inspector General has not operated
as Congress intended. Frauds against the Government continue to be lucrative and
pervasive. The odds against getting caught and punished are inviting. -

Only 5 of 41 health cases the IG submitted to the Justice Department for prosecu-
tion in 1980 resulted in convictions. The lorigest sentence ordered was 6 months.

In comparison with the other 156 Federal Inspector Generals, HHS ranked third
from last in the number of cases opened in 1980 per dollar expended.

The office ranked second from last out of the 11 offices with comparable data in
dollars recovered per dollar expended in 1980.

.The backlog of outstanding audits as of the end of 1980 for HHS amounted to
almost $70 million.

- The message that has been given those who would abuse the system is clear. The
ublic purse is open and easy, the bureaucracy too ponderous and passive to pursue.

e Federal Government continues to squandor billions of dollars through its inabil-
ity to stop this abuse. .

All this must end. The abuse and the inability to prevent, detect, and punish
abuse are intolerable. The depletion of valuable health care resources at a time of
. growing budget restraints on these valuable programs are unconscionable..

We rely on the Inspector General to lead the fight against fraud, abuse, and waste
in the Department. Until this year that leadership has been absent and the oper-
ation of that office ineffective. :

From the committees’ analysis, the elements essential to effective operation of the
IG are the unification under the IG’s leadership of the Degartment’s fragmented ef-
forts to control fraud, abuse, and waste, better targeting of resources, and the elimi-
nation of jurisdictional disputes between the IG and various program division
within the Department. .

Fraud control efforts are not only morally right. They are cost effective. Every
report indicates audit and investigatory activities return their cost many times in
recoveries. The HHS IG recovers $4.7 for every dollar they spend on audit activities.
Today, more than ever, we must find ways to provide needed services while keeping
down costs. Improved effectiveness and efficiency in program operation offer an
avenue for extending benefits to the needy without increasing overall costs.

To that end, I look forward to hearing the testimony of today’s witnesses.

STATEMENT OF HON. JOHN HEINZ, A U.S. SENATOR FROM THE
STATE OF PENNSYLVANIA

Chairman HeiNz. Mr. Chairman, thank you. I will be brief, but I
would observe that.16 years ago Congress established the medicare
and medicaid programs assuring, for the first time, quality health
_ care for older people, regardless of age or income. .

But the success of medicare and medicaid has been accompanied
by an- equal measure of failures—failure to adequately control
waste, fraud, and abuse in those programs.

Over the last 10 years, the Senate Special-Committee on Aging—
which I am privileged to chair—has documented the problems in
medicare and medicaid. We have found evidence of kickbacks, ping-
ponging patients from doctor to doctor, kiting bills and other
abuses. Virtually every provider of category was implicated.

At the same time, we found considerable evidence of poor care
and inadequate treatment from serious undiagnosed illnesses to ex-
tensive patient abuse in nursing homes and boarding facilities.

Estimates of the loss due to fraudulent activities are staggering.
In 1977, the committee estimated $8 billion annually was being
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wasted or stolen from the medicare and medicaid programs alone.

Del?:rtmentwide estimates ran as high as $7.4 billion.

- Public Law 94-505, the Inspector General bill, was Congress’ way
~of saying enough is enough: Enough to those who deliberately
sought to defraud these programs; enough to those who sought to
waste our meager resources; enough to those who sought to abuse
program regulations. _ :

Congress intended to unify the existing fragmented antifraud re-
sources and to commit sufficient resources to the task. It was in
this context that the Office of Inspector General was created.

- This joint hearing by the Senate Finance Committee and the
Special Committee on Aging marks the first formal review by Con-

ess of the performance of the Inspector General and its success in

'detecting, preventing, and controlling waste, fraud, and abuse.
Today, I am releasing the results of a 6-month study that marks,

during these 6 months, the progress during 1980 that the Inspector

General’s Office has or has not made. This study was conducted at
my direction b{ the staff of the Special Committee on Aging.

Unfortunately, Mr. Chairman, the results of that study indicate
that the Office of Inspector General has not operated as Congress
intended. Frauds against the Government continue to be lucrative
and pervasive. The odds against getting caught and punished are
extremely inviting.

-~ Only 5 of 41 health cases the Inspector General submitted to the

Justice Department for (f)rosecution in 1980 resulted in convictions.
The longest sentence ordered was 6 months.

- __In comparison with the other 15 Federal Inspector Generals,
HHS ranked third from last in the number of cases opened in 1980
per dollar expended.

- The office ranked second from:last out of the 11 with comparable

data in dollars received per dollar expended in 1980.

The backlog of outstanding audits as of the end of 1980 for HHS
- amounted to $70 million. ' :

The message that has been given those who would abuse the
system is clear. The public purse is open and easy, the bureaucracy
too ponderous and passive to pursue. The Federal Government con-
tinues to squander billions of dollars through its inability to stop
this abuse.” \ o

All this must end. The abuse and the inability to prevent, detect,
and punish abuse are simply intolerable. The depletion of valuable
health care resources at a time of growing budget restraints on

these valuable Erograms is unconscionable.

- . We rely on the Inspector General to lead the fight against waste,

fraud, and abuse in the Department. Until this year, that leader-

shiryrhas been absent and the operation of that office ineffective.

‘rom the committees’ analysis, the elements essential to the ef-
« fective operation of the Inspector General are threefold: First, the
unification under the Inspector General’s leadership. of - the Depart-
ment’s fragmented efforts to control waste, fraud, and abuse;
second, better targetini of resources; and third, the elimination of
jurisdictional disputes between the Inspector General and various
other program divisions within the Department.

I believe our efforts to control fraud are not only morally. right
- but they are cost-effective. Every report indicates audit and investi-
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atory activities return their costs many times over in recoveries.
e HHS Inspector General recovers $4.70, currently, for every

dollar they spend on audit activities. Today, more than ever, we
really have to find, succeed in finding, ways to provide needed serv-
ices while keeping costs down. Improved effectiveness and efficien-
cy in program operation offer an avenue for extending benefits to
the needy without increasing overall costs.

To that end, Mr. Chairman, I look forward to hearing from our
witnesses today.
. Chairman DoLE. Are there other members who have an abbrevi-
ated opening statement?

STATEMENT OF HON. GEORGE MITCHELL, A U.S. SENATOR FROM
THE STATE OF MAINE

Senator MrrcHELL. I think this qualifies as abbreviated.

Thank you very much, Mr. Chairman. At a time when present
restraints are placing intense pressures on all programs which de-
liver services to the elderly and the vulnerable in our society, it is
appropriate that we take a closer look at the effort to weed out
waste, fraud and abuse in such programs.

Americans are generous people. They want our elderly to live in
dignity. They do not want children to be punished for the poverty
of their parents. They want no one to go hungry in this land of
plenty. They believe that decent health care is a basic in this civi-
lized and compassionate society.

That American generosity is the basis for most of the programs
that provide assistance which helps pay for medical costs, and
which provide income support to children too young to work, the
elderly who completed their life labors.

But that concensus on Government’s obligation to the vulnerable
rests on the base of confidence and trust. The American people
must be able—must be confident—that the programs which use tax
dollars are, in fact, devoted to serving the needs of the poor.

If we permit pervasive waste to exist, if we allow fraudulent
claims to be made against the Government with impunity, we not
only divert dollars that could help the needy, but we risk under-
mining the support of taxpaying citizens for these programs.

So I am pleased, Mr. Chairman, to join with you and other mem-
bers of this and the other committee in examining in detail the op-
erations of the Government’s front line task force against fraud,
the Inspector General’s program. It is important that we make
clear our total commitment to the battle against waste and fraud.
And to begin the long and difficult but necessary task of rebuilding
public confidence in the integrity of our collective efforts to care
for the very young, the very old and the very needy in this society.

Thank you. :

Chairman DoLe. Thank you.

Senator Mitchell, we are operating under the early bird rule in
this committee. Senator Cohen.
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STATEMENT OF HON. WILLIAM COHEN, A U.S. SENATOR FROM
THE STATE OF MAINE

Senator CoHEN. Thank you, Mr. Chairman. I have a prepared
statement for the record. I would just like to make a couple of
points now.

This is, I think, a hearing in addition to those we have been
having in other committees as well. The Governmental Affairs
Committee has been rather actively involved in the consideration
of the entire issue of fraud and waste. I was going to read this 68
page report, Mr. Chairman, from the Governmental Affairs Com-
mittee but I asked instead that the staff to be aware of it. It's com-
piled by Senator Roth, Chairman of the Governmental Affairs
Committee, and it deals with the home health care fraud and abuse
problem. He had extensive hearings during the course of this year.
And it's a rather shocking report in terms of how easy it is to de-
fraud the Federal taxpayers. It is very easy to determine ripoff
schemes.

Yesterday, we had a hearing in the Governmental Affairs Com-
mittee, chaired by Senator Percy, dealing with loan delinquencies
in the student loan program. And what, I think, came through
during the course of those hearings was the question of attitude.
There is a mind set or has been a mind set in this Government
over the years which represents a great deal of laxity. We found,
according to the GAOQ, in that particular program that the system
was in disarray—that there was very little interest demonstrated
on the part of HHS, formerly HEW, in collecting loans that were
outstanding. There was no policy guidelines that would enable the
agency to collect the money. There were no audits, very few audits.
And there were no penalties to speak of. A $1 or $2 a month for
loans outstanding for many, many years.

So I think this is, perhaps, just a continuation of the oversight
responsibilities of Congress to make sure that we do, in fact,
change the mind set that it is somebody else’s money and we don’t
really have to exert the kind of oversight that’s necessary to make
sure it is well spent. .

Chairman DoLE. Thank you, Senator Cohen. I think it is. In the
words of the President, he wants the IG to be as “mean as a jun-
kyard dog.” I think that was the term.

[The prepared statement of Senator William Cohen follows:]

STATEMENT OF SENATOR WILLIAM S. COHEN

Mr. Chairman, next to providing for the common defense and the general welfare
of all Americans, there is' no more important service the egovernmenf. can provide
- than to guarantee to the American taxpayers that every federal dollar in every fed-
eral program is being spent for the purpose intended.

Just two days ago, the President met with his Council on Integrity and Efficiency
to receive the second report outlining the campai%n against waste, fraud and abuse
in government. The Council, consisting of the 16 Inspector Generals claimed in the
report that it has already saved the government $2 billion in the last six months,
There has been an impressive increase in indictments in federal waste and fraud
inv«zstigations of nearly 60 percent and an increase in convictions of nearly 30 per
cent. ‘

I am pleased that today we will focus on one of the most important areas of all—
the Department of Health and Human Services Office of the Inspector General.
Hearings conducted by six congressional committees over the last 10 years revealed
considerable evidence regarding fraudulent practices in health programs, particular-
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&Medicare and Medicaid reimbursements. As a former member of the House Select

mmittee on Aging, and as an original cosgonsor of H.R. 3; the anti-fraud and
abuse legislation that led to the creation of the Office of the Inspector General at
HHS, I remember hearing of widespread fraudulent billing practices of some home
health agencies in the Medicaid program, as well as patient abuse and mismanage-
ment of public funds in nursing homes. Another House Committee also learned at
the time of “extremely serious deficiencies” in the Department’s auditing and inves-
tigating procedures.

The passage of P.L. 94-505 to create an Office of Inspector General, was intended
to correct the groblems identified by the Congress in the prevention and detection of

fraudulent and abusive activities in program administered by HHS. Because of the
high incidence of fraud and abuse which has been observed in Medicaid and Medi-
care, the legislation directed the IG specifically to establish within his or her office
an appropriate and adequate staff with specific responsibility for devoting full time
and attention to anti-fraud and anti-abuse activities relating to Medicaid and Medi-
care.

Progress already has been reported. At the meeting with the President on
Monday, HHS Inspector General Kusserow explained how computer list matching
technicﬁles have been used to find double-dippers in the entitlement programs. The
Office has discovered that millions of dollars worth of Social Security checks have
been sent to dead people by cross-checking a list of deceased Medicaid recipients
with Social Security lists.

Still, to date there has been no comprehensive Congressional oversight of the
Office to determine compliance with the original intent of the law. Why, for exam-
ple, is the HHS Inspector General’s office only rated 9th of il other offices in deter-

_ mining cost effectiveness? Why, in comparison with other statutory IG’s, is HHS

ranked 13th in the number of cases opéned in 1980 per dollar expended? Why are 36
per cent of the pending cases listed as six months old or older in the 1980 report,
and 21 per cent reported to be over a year old?

I hope these czuestions will be addressed in this hearing today. I commend both
the Chairman of the Senate Special Committee on Aging and the Chairman of the
Senate Finance Committee for holding this hearing to examine for the first time
both the purpose and the effectiveness of the IG’s office.

During my trips back to Maine, I find that my constituents consistently request
one thing—that government provide a dollars worth of services for each dollar of
taxes. I don't believe that is an unreasonable request. By our actions here today, we
can begin to send a signal to people that the Congress is serious about streamlining
government programs and reducing waste and fraud to the absolute minimum.

Chairman DoLE. Mr. Grassley.

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Mr. Chairman, this document that Senator
Heinz already referred to, and put together by the Senate aging
Committee staff, is a fine document. But I want to emphasize and
underline what Senator Heinz said that this covers a period of time
from the implementing of the regulations until the end of 1980 so
the many efforts of the “junkyard dogs” aren’t evident in this
report because the administration has done its work after the
period of time that this report covers.

Upon examination of this document one is struck with the sheer
enormity of policing an agency that distributes over $200 billion
annually. It may be that this or future Congresses may have to
amend Public Law 94-505 to more realistically deal with the reali-
ties of administering such tremendous entitlement programs. The
Congressional Research Service American Law Division reinforces
this possibility in its response to the Aging Committee’s questions
concerning the autonomy of the Health and Human Services In-
spector General; a most telling opening statement of the American
Law Division’s conclusions reads, and I quote, “* * * neither the
statutes nor the committee reports and hearings unambiguously
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delineate the degree of autonomy Congress intended for the Inspec-
tor General at HHS”

Another quote from this report also reads, “* * * It must be
noted that the legislative history seems to accord the Inspector
General something of a subordinate role to the Department of Jus-
tice in criminal investigations.”

Since the work of the Aging Committee covers only that period
prior to the present Inspector General, Mr. Kusserow, taking office,
I am most anxious to read and hear his testimony and find out
whether he himself is going to be that sort of a “junkyard dog”
that the taxpayers can legitimately demand to see that their tax-
payers’ money is being well spent.

Chairman DoLE. Thank you, Senator Grassley.

Senator Baucus.

STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR FROM THE
STATE OF MONTANA

Senator Baucus. Thank you, Mr. Chairman. There has been a lot
of talk about waste and fraud and abuse in Federal Government,
and, frankly, I think it has been more talk than action by most
people who talk about it.

The report, here, that we are discussing this morning indicates
that there has been poor performance by the HHS IG’s office. I
think the record will also show that during the last couple of years,
that as much as we have all talked about fraud, waste, and abuse,
there really has not been any significant advancement in the area
of cutting it out and doing something about it.

It's a difficult question. It’s a difficult problem. Unfortunately,
some of the best minds in the country are going about trying to
figure out how to be fraudulent and how to abuse the system. That
means, therefore, that we need the best minds in Government in
the IG’s offices to prevent it, to root it out, and to formulate pro-
grams to minimize it as much as we can in the future. )

That goes to the question of the executive pay raise. We need top
flight people in Government. That also goes to the question of per-
sonnel budgets. We can’t cut people out of the IG’s offices and out
of these def;;artments and think we are going to root out and pre-
vent some fraud and abuse. It just means that dedication is needed
to get the job done.

I don’t think it's a question of any one administration, whether
it's this administration or the last administration. We should
blame no administration in my judgment. And I hope this morning
that—hope springs eternal—we, during this hearing get to the root -
of the problem more than we have in the past; that we get the
wheels moving finally toward cutting out some of this nonsense so
we are not wasting our time here. And I look forward to this morn-
ing’s hearing with that firmly in mind.

_Chairman DoLE. Thank you, Senator Baucus.

Senator Pryor.
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STATEMENT OF HON. DAVID PRYOR, A U.S. SENATOR FROM THE
STATE OF ARKANSAS

Senator PrRYOR. Thank you, Mr. Chairman. I will not make a

statement. I do ask unanimous consent that the full text of a pre-
_pared statement be printed in the record.

Mr. Chairman, I would also like to ask unanimous consent that a
Washington Post article appearing this morning relative to medi-
care fraud be printed in the record at this point.

‘ l[il‘he] prepared statement and article of Senator David Pryor
ollow: - . \

OPENING STATEMENT OF SENATOR DAvID PRYOR

I would like to take this opportunity to commend the distinguished Chairmen of
the Senate Finance and Aging Committees, Senators Dole and Heinz, for calling this
joint hearing today. There is not doubt that the operations of the Inspector General
of the Department of Health and Human Services are of great concern to members
of both these committees, and it is very timely and appropriate that we meet to ex-
amine that office’s functioning.

The Office of the Inspector General of the Department of Health and Human
Services was established by Public Law 94-505 in 1976 to identify and combat fraud,
abuse and wasteful practices in pro&;ams administered by that agency. That office
was the model used in 1978 by the Governmental Affairs Committee to establish 16
additional Inspectors General in other federal agencies. In fact, that committee, of
which I am a member, is currently exploring the possibility of establishing addition-
al offices in other departments.

There is no question that an office designed for the purpose of ferreting out waste
and fraud is a vital necessity in our government agencies, particularly in the De-
partment of Health and Human Services which yearly expends hundreds of billions
of dollars. Programs such as Medicare and Medicaid are easy prey for criminal
schemes, and require special vigilance.

Yeét, despite the established need for such an office, and the fact that the Office of
the Inspector General of Health and Human Services was organized at least two
years before any other Office of an Inspector General and has the largest staff
among Inspectors General, evidence suggests that more must be done in this area. [
am hopeful that today we will be able to thoroughly examine the operations of the
Inspector General of HHS in our efforts to determine what must be done to make
this most important office more effective in doing its job.

I look forward to the testimony of our witnesses.

a . [From the Washington Post)
MEebpicARE FRAUD KEEPS EscAPING CLAMPDOWN

{By HowikE Kurtz)

In 1977, the Health and Human Services Department heard that a California
doctor had overcharged the Medicare program by more than $130,000 for patients
who said they never requested—must less received—his services,

The ins?ector general’s office at HHS did little with the case for three years, then
finally referred it to the Justice Department for possible prosecution. But Justice
officials decided last year that there wasn’t enough evidence to bring charges
against the doctor.

This sequence of events is far from unusual. In 1980, the HHS inspector general
referred 41 cases of suspected fraud involving doctors, nursing homes, laboratories
and other medical ¥roviders to the Justice Department. But Justice obtained convic-
tions in only five of the cases, and the longest sentence that any defendant received
was five months in jail.

Justice officials decided not to proceed with 31 of the 41 cases, saying they were
too old, involved too little money, not enough evidence, or simply lacked what they
call “jury appeal.” Of the remaining cases, three are still pending, one resulted in
an acquital, and the status of one could not be determined.

While some departments have concentrated on recovering federal funds through
civil procedures, HHS recovered money in -only four of the 31 cases that Justice re-
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jected. At the end of 1980, in fact, HHS had a backlog of unresolved audits involving
nearly $70 million, some of which had been outstanding for more than two years.
Under the Reagan administration, that figure has grown to $104 million.

President Reagan praised the inspectors general on Monday for pursuing govern-
ment waste and fraud with the fervor of junkyard dogs, but some observers say
their bark may be worse than their bite. While recent figures suggest that the
number of cases being sent to Justice is on the rise in the new administration, it is
too soon to determine whether this will lead to more indictments and convictions.

Congressional critics say HHS’s track record, at least during the Carter years, has
given medical providers little concern that they actually will be prosecuted or jailed
or Medicare fraud. ]

Reagan’s new inspector general at HHS, Richard P. Kusserow, plans to respond to
these criticisms at a Senate hearing today, a department spokesman said. The hear-
ing is being held by the Senate Aging Committee chaired by John Heinz (R.-Pa.),
and the Senate Finance Committee, headed by Robert J. Dole (R-Kan.). The spokes-
man said the department would not comment on the investigations before the hear-

ing.

%ome of the cases brought by Justice indicate that physicians often escape with
relatively minor penalties. An Illinois podiatrist charged the government for $13,000
worth of foot surgery, for example, when he actually was trimming toenails and re-
moving cgélgggs. e pleaded guilty, was placed on probation for three years and had
to repay $5,092.

The toughest sentence was given to an Oklahoma nursing home official, who pled
guilty to falsifying 39 monthly cost reports to the government. This official was sen-
tenced to five months in jail, fined $25,000 and ordered to repay $161,000.

Among the cases that Justice dropped was one involving a nursing home official
in Washington state and who was accused of accepting at least-$25,000 in kickbacks
from a meat supplier. Justice officials said they could not calculate the exact loss to
the government.

Timely enforcement also was a probem for the government. In a third of the un-
successful cases, more than two years elapsed from the time HHS began to investi-
gate them to when Justice dropped the case.

An official with the Senate Aging Committee said that investigative efforts at
HHS generally have been fragmented among several divisions, and that the inspec-
tor general's office now has fewer field investigators than the state Medicaid fraud
unit in New York alone. ’

Senator PrRYoR. And one final observation. We were talking
about “junkyard dogs”. Just from reading what I have read about
the HHS audits and the present condition of the Inspector General,
it seems like we do not have a junkyard dog but a pet kitten. And I
think that we do need some answers this morning. And I hope that
we will get those answers. -

Chairman DoLe. Thank you, Senator Pryor.

Senator Chafee.

STATEMENT OF HON. JOHN H. CHAFEE, A U.S. SENATOR FROM
THE STATE OF RHODE ISLAND

Senator CHAFEE. Thank you, Mr. Chairman. I, too, have a state-
ment that I-ask to have put in the record.

I would just like to say that these programs we are looking into
are extremely important for a host of people in our Nation. I be-
lieve in medicare and I believe in medicaid. The problem is to not
undermine the confidence in these programs in the citizenry as a
whole so that in the attack against waste, fraud, and abuse—those
key words that are being bandied around these days—that we don’t
vituperate and endanger the whole programs themselves.

To insure the future of these programs that are so important, I
think what we are undertaking today is extremely important.
These are what we call entitlement programs. These two programs,
medicaid and medicare, cost the Federal taxpayers $60 billion a
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“year."And now a good portion of that_is wisely spent and spent in

‘mneedy causes. Some of it, obviously, can be saved and is abused.

That's what we are looking into today. But I would hate for it to
get abroad to the general public or it be bandied about that the
whole programs are shot through with these key words of “waste,”
“fraud,” and ‘“abuse,” and, therefore, should be canceled. Certainly,
that is not the intention of this, Senator. Nor, I suspect of anyone
else on this panel. :
~—Thank you very much, Mr. Chairman,

Chairman DoLE. Thank you, Senator Chafee.

[Prepared statement of Senator John Chafee follows:]

~ STATEMENT OF SENATOR JOHN H. CHAFEE

I look forward to the testimony which the witnesses at today’s hearings will pro-
vide. Fraud, waste, and abuse are dangerous symptoms of either poorly structured
pr lams, or attitudes which permit wanton violations of Government regulations
and laws.

As we all know, entitlement ﬁro(frams and uncontrollable expenses account for

__the vast majority of the Federal budget. Medicare and medicaid alone, cost over $60

T Dbillion dollars this year. When one adds food stamps, student loans, workers com-

nsation, and unemployment compensation, the figures become staggering. Some

ave argued that these programs are too big, that the Government is incapable of

running them. As evidence, te}:e? point to the widespread abuse of taxpayer’s money

in all of these programs. Indeed, every new case of fraud which is exposed serves to
bolster the argument that entitlement programs and unworkable.

I believe that entitlement programs are workable and are necessary. We have an
obligation to provide medical care to the elderly and the needy. In this Nation of
abundance, we should be able to make food available to those who would otherwise
be without it. And, workers need security to compensate for the hazards of the
workplace and the volatility of the economy. Given the size of this Nation, and our
generous spirit, some amount of waste in the administration of programs may be
inevitable. This does not mean that we cannot eliminate the vast majority of it, or
that we whould not work aggressively to reduce fraud and abuse.

There is increasing pressure on the Federal Government to eliminate fraud,
waste, and abuse. This is an important effort and I look forward to the observations
of today’s witnesses with regard to it. -

"=~ Chairman DoLE. Senator Chiles, the ranking Democrat on the-
Aging Committee.

STATEMENT OF HON. LAWTON CHILES, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator CHiLes. Thauk you, Mr. Chairman. The subject of this
hearing is of great interest to me. And I have a statement I would
like to insert in the record.
—- I know that all of us are concerned with this problem. I, person-
alli'l, have been involved for a number of years and held a number
of hearings on it, particularly in home health. And during the last
5 years, we have heard so many times—repeatedly—of what we are
going to do to correct the situation. I think a lot of us had such
great hopes with the Inspector General, that this was going to be
the path that was going to at last allow us to get control over fraud
and abuse. But now we see that the Inspector General’s office is
still plagued by audit and investigative staff shortages with the In-
spector General only having 10 percent of the Department’s fraud
fighting resources, under his control.

We have many unresolved audits. We see from the Inspector
General’s own report—31 of 41 cases that were referred to the Jus-
tice Department for criminal prosecution in 1980 were declined.



28

That's a terrible batting average. That would be terrible in any
kind of place. And in Florida, since 1976, there have been over 100
medicare fraud cases that were referred to the Inspector General,
and to my knowledge, there is only one of those cases, 1 out of 100,
that has some kind of successful prosecution. Cases that have been
in the works for over § years are still floundering with all of the
bickering that has been going on. ,

Like many of you, I asked for suggestions of what we could do.
One of the things the Inspector General said was, “If we just had a
statute that allowed us to have civil penalties instead of criminal
penalties, we could clean up much of this.” Well, I introduced that;
we passed that. The Department has that tool. I still don’t see how
much they are using it.

And, of course, we recognize that. The resources of the Inspector
General have been inadequate. Several times I have tried to make
appropriations increases that would increase those results from the
‘Inspector General. ,

I, myself, find it very hard to contemplate or listen to the talk
that we are going to cut medicaid and medicare benefits when we
haven’t been able to do a thing about the rampant fraud that we
know is there. And yet we are talking now of having to cut back on
the programs.

So I am delighted that these hearings are being held today. I
hope that we can get something better going than we have been
able to have in the past.

. [Prepared statement of Senator Lawton Chiles follows:]

STATEMENT OF SENATOR LAWTON CHILES

I am pleased to be able to take part in these hearings today and I commend the
Committee Chairmen for arranging this joint hearing between our two Committees.
The Special Committee on Aging and the Finance Committee have a long history of
cooperative action; particularly in oversight of the Medicare and Medicaid pro-
grams. But this hearing represents a rare instance of a formal joint hearing be-
tween the two Committees. I hope we can have more joint hearings.

In a way, we also have a third Committee involved in thé hearing as some of us
are also members of the Committee on Governmental Affairs which has oversight
responsibility for the Inspectors General in most Federal departments and agencies
other than the Department of Health and Human Services. Indeed, the legislation
we drafted creating these other Inspectors General was based on the model of the
Department of Health and Human Services, so I hope we can learn much from this
hearing which can also be used to help us improve the operations of other Inspec-
tors General. :

The subject of this hearinﬁl today is of great interest to me personally. On a
number of occasions during the last five years, I have publicly expressed my con-
cern that the Department of Health and Human Services seems to be totally unable
to come to grips with massive amounts of waste and abuse within our Federal
health programs.

I have been an active participant in uncovering some of this abuse, particularly in
the Medicare home health program through hearings of the Special Committee on
Aging and the Federal Spending Practices Subcommittee. The last time the Special
Committee on Aging took testimony from the Inspector General and the Health
Care Financing Administration on progress made in combatting waste and abuse in
Medicare was in South Florida in 1979. The Committee received a lot of promises
then, and there were grand new plans for action. I want to follow up on the results
of this activity today. :

We all have great hopes for the success of the Office of the Inspector General.
Strong actions to prevent fraud and abuse, particularly in health programs, become
moretx.mlportant every day. A strong—and really independent—Inspector General is
essential.
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But we just don’t seem to be able to get off the starting block on this. The report
the Aging Committee is releasix}% today shows that throughout its four-year history,
the HHS Inspector General’s office is still plagued by audit and investigative staff
shortages. That the audit function is fragmented and spread through several agen-
cies within the Department. That the Inspector General himself, though it was in-
tended that the office assume a strong and independent lead in fraud and abuse ef-
forts, really has control over only 10 percent of the entire Department’s fraud fight-
ing activities. And that the Inspector General’s office does not even set its own pri-
orities for what will be investigated.

There still are too many unresolved audits. One-thir} of the health fraud cases
presented to the Justice Department for criminal action take over two years to de-
. velop. And then, when they do reach that stage, it is rare that they go any further.
According to the Inspector General's own report, 31 of 41 health cases presented to
the Justice Department in 1980 alone were declined. This is a terrible batting aver-
- age~—but I suspect that the actual record is even worse than that.

I have witnessed terrible “turf”’ problems. Audit and investigative staff are divid-
ed between two offices—in the Health Care Financing Administration and in the
Inspector General's Office. I don’t know if merging these two staffs would solve
some of the problems or not—but it has been clear to me for some time that they
just can’t seem to get together.

At public hearings, the official line of Department witnesses has always been that
great cooperative arrangements had been made and that new initiatives were in the
works. At the same time, investigators from the Inspector General’s office, from the
_ Health Care Financing Administration, and from the U.S. Attorney's office were

privately complaining that the lack of progress was because none of the other par-
ties would cooperate with them.
~ There are two specific Medicare fraud cases in South Florida that I have been
following closely—one of them for five years. They both appear to have collapsed
amid widespread press charges of bickering among all the agencies involved. “Some- .
?ne else will not commit their resources.” “The regulations are too weak to en-

orce.” .
~ If this kind of thing continues the whole Federal effort against Medicare and
Medicaid fraud and abuse will be nothing more than a laughing stock. The Federal
Government itself will be guilty of fraud and abuse.

have personally asked for suggestions from the Justice Department, from the
Inspector General’s office, and from the Health Care Financing Administration on
what Congress could do to help with this effort. When the Department asked for
additional authority to make money recoveries through civil action, I introduced a
bill to do that and Congress passed it this year. On several occasions I asked for
additional funding for the Inspector General's office and for State Medicaid Fraud
units in the Appropriations Committee. Those are the only two suggestions I have
ever received.

I don't think there is really much more that Congress can do. The Department
alreadly has the tools it needs to proceed.

I hope this hearing will help pave the way for a much more efficient and coordi-
nated Department effort to combat waste, fraud, and abuse.

Chairman DoLE. Thank you, Senator Chiles.

I was looking the other day at what the projected cost of medi-
care would be by the year 1990, and I found a 1965 estimate. In
1965 they thought that by 1990, medicare costs might reach $9 bil-
lion. It is now over $60 billion. Some of that difference is due to
inflation, and some is due to fraud and abuse. It is fraud and abuse
which can and must be reduced.

The first witness today will be Dr. Richard Kones. Dr. Kones is
brought here today by Postal Inspector Terry Loftus, who was the
principal investigator involved in making a criminal case against
Dr. Kones.

As a precondition to Dr. Kones’ appearance, we have agreed to
confine our inquires to matters now on the public record. The U.S.
attorney’s office has requested that Dr. Kones’ testimony be pre-
sented under oath. Senator Heinz will administer the oath. :

89-601 O—82——3
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[(Whereupon, Dr. Richard K. Kones, M.D., was sworn by Chair-
man Heinz.]

STATEMENT OF DR. RICHARD K. KONES, M.D.

Chairman DoLe. Dr. Kones, would you, please state your name
and address for the record?

Dr. Kongs. Richard Kones, 7443 Tunberry, Houston, Tex.

Chairman DoLe. On September 22, 1981, in the middle of a jury
trial, Richard Kones pleaded guilty to 67 counts of an indictment
which involved a scheme to defraud medicare, the Department of
Labor workers’ compensation program, and private insurance com-
panies, by submitting false medical bills worth $1.5 million for re-

imbursement. _

" In addition, Dr. Kones pleaded guilty to stealing a $36,000 medi-
care check from a Houston hospital and transporting it in inter-
state commerce.

As a condition of his plea, Dr. Kones agreed to pay the United
States $500,000 to settle a civil suit which had been instituted

yainst him and his wife for recovery under the False Claims Act
o hmoneys received from the United States from this fraudulent
. scheme. -

- Dr. Kones also agreed to resign his medical licenses in 10 States.
Dr. Kones I am told has paid the United States the $500,000. And
-is currently in the process of resigning his licenses.

Dr. Kones was a successful cardiologist who practiced in Pound
Ridge, N.Y., until the summer of 1979 when he moved his medical
practice to Houston, Tex. While in New York, Kones also main-
tained part-time offices in Bridgeport, Conn., and at 133 East 73d
Street, New York, N.Y. Dr. Kones has published a number of
highly regarded books and articles on the heart and was in the
f‘rocess of editing three new publications at the time of his convic-

ion. ' )

From 1977 until the fall of 1980, Dr. Kones, you submitted over
31.5ed million worth of false claims for services which you never ren-
ered. :

Is that correct, Doctor?

Dr. Kones. Yes, it is.

Chairman DoLE. And as a result, you received at least $500,000
in payments. Is that correct?

r. KoNEs. Yes, sir. .

Chairman DoLk. According to the indictment, you would solicit
your own patients, claimants for medicare and workers’ compensa-
tion, and private health insurance policyholders to sign medical
claitr;x forms and.assignment of benefit forms in blank. Is that cor-
rec

- Dr. KONEs. Yes, sir.

Chairman DoLE. You would also falsely complete the claim forms
by billing for medical and surgical services which you never ren-
dered to those patients. Is that correct?

Dr. KonEs. Yes, sir.

Chairman DoLe. And that you usually submitted photocopies of
those claim forms on which you stamped a notice in red ink. What
did you stamp on those false claims?



b8l

. Dr. Kones. The stamp had something to do with process this as
original, I believe. o ]
. _h‘ai;man DoLk. Did it say, “Please process this legally assigned
claim” ' .
Dr. Kones. Yes, sir. : |
Chairman DoLe. And also, “Original submission, process this as
" original”’? o g
" Dr. KoNEs. Yes, sir.

Chairman DoLEe. According to the indictment, you avoided detec-
tion by medicare and insurance company computers programed to
flag double billings. You did this by rarely double billing for serv-
ice. Instead, you simply changed the service dates and sent in the
identical bill for the same service for a particular patient. In other
- instances, you would send virtually identical bills for different pa-

- tients. Is that true? '

Dr. Kongs. Yes, sir. ‘ -

. 'Chairman Dore. Additionally, you often changed the patient’s

- address on the claim form so that all communications with the

- medicare carriers or the private insurance companijes regarding

" your fraudulent bills would never reach your patients. Is that cor-
rect, Dr. Kones?

- Dr. KonEgs. Yes, sir.

Chairman DoLe. During 1979, alone, according to the indictment,

" - you submitted over $1 million in fraudulent medicare claims of

- which you received $120,000. The claims involved at least 40 pa-
_tients, most of whom are quite elderly and feeble. In most cases,
you only treated the patients on a few occasions with relativel

. simplé procedures, but then submitted false bills indicating multi-

. ple visits and complex surgical procedures and claiming thousands

- of dollars. Dr. Kones, is that correct? C

Dr. Konks. Yes, sir. =~ = . ‘ N

__ Chairman DoLk. I want to add at this point, that according to in-
- formation supplied by the U.S. attorney, the dollar loss by medi-
care would have been much greater had its contractors, Blue Cross
- and Blue Shield of Greater New York, not flagged all of Dr. Kones’
medicare claims in April 1979, : ' ' ,
- Blue Cross flagged the medicare claims after receiving com-
plaints from some of Dr. Kones’' patients regarding medicare pay-
ments to Dr. Kones for treatments which the patients claimed they
had never received. . -

In essence, Blue Cross ceased processing any of Dr. Kones’ claims
pending further investigation. ‘ ‘,

According to the indictment, Dr. Kones, you also submitted false
claims worth about $120,000 to the Department of Labor’s workers
compensation program and almost $100,000 in fraudulent claims to
five private health insurance companies. Is that correct?

Dr. Konges. Well, would you—— A

Chairman DoLe. All right. Let me repeat that. According to the
indictment, you also submitted false claims worth about $120,000 to
the Department of Labor’s workers compensation I}JIrogram and
.~ almost $100,000 in fraudulent claims to five private health insur-
ance companies. Is that correct? = .. . ‘

- Dr. KoNES. Yes, sir.
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Chairman DoLE. And in addition, you had a scheme which al-
lowed certain lawyers to use high medical bills which you provided
plus a fraudulent medical report to promote their clients’ personal
injury claims, while i'ou would extract money by filing fraudulent
claims under available no-fault coverages. By this scheme, you de-
frauded one insurer of over $60,000 in no-fault claims alone, as well
as thousands of additional dollars in personal injury settlements
that were inflated due to your fraudulent bills and reports. Is that
correct, Dr. Kones? : _

Dr. KoNEs. Yes, sir. : :

Chairman DorE. Now I would have hoped that the indictment
ended there, but it doesn’t. I would ask Senator Heinz to continue
at this point.

Chairman HEeiNz. Dr. Kones, one of the most intriguing and
amazing aspects of your case is your schemes to defraud social se-
curity. The U.S. attorney’s indictment indicates that you had your-
self admitted to a hospital May 16, 1979, complaining of chest
pains. Is that correct? ,

- Dr. KoNEs. Yes, sir.

Chairman HEeiInNz. The indictment indicates you doctored blood
tests to reflect heart problems and brought that with you repre-
senting it as your own. Is that correct? '

Dr. KoNEs. Yes, sir. , _

Chairman HEINz. Two days later you checked out of the hospital
and the next day you took your first tennis lesson at the Chestnut
Ridge Country Club. Is that correct?

Dr. KoNEs. Yes, sir.

Chairman HEeINz, Subsequently, you contacted a cardiologist and
asked him to evaluate a stress test you falsely represented as your
own. Is that correct? A '

Dr. KoNks. Substantially, yes. ' o

Chairman HEeinz. On June 25, on the basis of the cardiologist’s
analysis of the test, which you misrepresented as your own, you ap- -
plied for social security disability benefits. Is that correct?

Dr. KoNEs. Yes, sir. :

Chairman HEeiNz. On the application for these benefits, you sub-
stituted your address for that of the cardiologist so that when
social security asked for the medical report, you could write your
own. Did you indicate you were severely disabled? And did you
forge the other doctor’s signature?

Dr. Kongs. Well, the document did say that I was disabled. And I

_don't believe there was a signature at all.

Chairman Heinz. How much did you collect for social security?

Dr. Kones. I really couldn’t answer that at the moment.

Chairman ‘HEINz. I'm told it was about $1,000 a month for 19
months. ‘

Dr. Kones. Yes, sir. ‘

Chairman HEeiNz. Then under the pretext of this phony heart
attack, you closed your medical practice in New York and moved to
Texas. Is that correct?

Dr. Kongs. Correct.

Chairman HEINz. In Texas, you applied for two positions. You ac- -
cepted a $7,5600 advance from one potential employer, and went to
work for the other, the Alief General Hospital. Is that correct?

)
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Dr. Kones. Yes, sir.

Chairman Heinz. You were employed by Alief in September of
1979. By May, you were suspended from the hospital for overutili-
zation in billing for services not rendered. Is that correct?

'Dr. KONEs. Substantially, yes. There were no services that were
not rendered. -

Chairman HEeinz. All this time you were on 100 percent disabil-
ity from social security. Is that correct?

Dr. KoNegs. Yes, sir. ‘

Clll(e;irman HEeiNz. You were taking tennis lessons three times a
wee

Dr. Kones. Yes, sir.

Chairman HEeinz. Did you also file a disability claim with your
‘personal insurance carrier?

Dr. KonNes. Yes, sir.

Chairman HEeINz. How much did you receive from the private
carriers? ,

Dr. Kones. I really couldn’t say exactly. .

Chairman HEINz. I’'m told it’s in the neighborhood of a quarter of
a million dollars.

Dr. Kongs. I think it's probably less than that.

Chairman HeINz. That's in the ballpark?

Dr. KonEes. Yes, sir.

Chairman HEeiNz. Did you also steal a check in the amount of
$36,185.71 from a hospital?

Dr. KoNEes. Yes, sir.

Chairman HEeinNz. How did you do that?

Dr. Kones. The check was delivered to my office at the time.
And it was put through a business account.

Chairman HEinz. After your indictment, did you violate a judge’s
restraining order requiring you not to try to transfer assets out of
your existing account? ’

Dr. KoNEks. I actually didn’t violate it, but I wrote certain letters
that would have.

Chairman HEeiNz. Did you also illegally apply for a passport
while on bail?

Dr. Kones. Yes, sir.

‘Chairman HEeINz. In December of 1980, you were convicted in
Connecticut on charges of first degree larceny involving medicaid.
What was your sentence?

Dr. KonEks. I believe it was a 5-year sentence, probationary and a
resignation or what amounted to resignation from practicing medi-
cine in Connecticut.

Chairman Heinz. Did it also involve the restitution of $30,000?

Dr. KonNgs. Yes, sir.

Chairman HEINz. Did you continue to practice?

Dr. KonEs. No, I didn’t.

Chairman HEINz. In July of 1981, you were convicted in West-
- chester County on grand larcen‘fv involving your personal insurance
claim. What was your sentence?

Dr. KonEs. I have not qg_?eared for sentencing yet.

Chairman HEeinNz. In 1974, you were indicted and convicted in
New York by a district court. What were the charges? Were they
in any way different from the present charges against you?
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Dr. Kongs. No. '

Chairman HEeiNz. And what were those charges?
- Dr.’KoNEgs. Medicare fraud. : :
- Chairman HeINz. And what was your sentence?

- Dr. Kongs, Five years probation.

- Chairman HEINz. I understand all was suspended but 30 days.
Dr. Kones. Yes, sir. : ) | :
Chairman HeINz. How soon after your release, did you resume

your fraudulent activities?

Dr. KonNes. The bulk of my fraudulent activities did not occur
until 1978. -

Chairman HEINz. In-September of this year, you Yled guilty to 67
counts of fraud. What were the conditions of your plea?

Dr. Kones. Resignation of all medical licenses, settlement of a
civil case, as has already been mentioned, and-—— *

Chairman HEeiNz. And the restitution of $500,000? -

Dr. KoNEes. Yes, sir.

Chairman HEINz. I have just one more question, Mr. Chairman,
for the moment. Dr. Kones, you stole from medicare, medicaid,
workers compensation, social security, your own and five other in-
surance coml’)anies and a hospital where you worked. You forged
other doctors’ names to bills. You forged your partner’s name. You
violated your Farole agreement, the judge’s restraining order, and
attempted to illegally leave the country. Is there anyone you didn’t
try and rip off? )

Dr. KoNes. Excuse me.

Chairman HEINz. Is there anyone you didn’t try and rip off?

Dr. Kones. I don’t know, really, how to answer that.

Chairman HeiNz. Thank you.

Chairman DoLk. It's my understanding, Dr. Kones, that you are
willing to answer- questions from members of the committees here
this morning. Is that correct? e

Dr. Kones. Yes, sir. o

Chairman DoLE. And I would say at the outset that it's a pitiful
case and we are not holding you up to ridicule. We have a responsi-
bility and we need to find out if this is an exception or whether or
not tlais may be rather widespread as far as providers are con-
cerned. ~ :

I understand that at the present time, you are assisting authori-
ties in New York in an effort to uncover some of the ways fraud is
committed. Is that correct?

Dr. KonEs. Yes, sir. My assistance so far has been a review of the
medicare codes and certain things that were done that I did.

Chairman DoLe. Do you feel this practice is widespread among
physicians and other providers, hospitals or whoever may have
medicare or medicaid opportunities?

. Dr. KonNgs. I really don’t have any information that would indi-

cate that it is widespread. The system, itself, is fairly vulnerable.

And because of the nature of the system, something which I did

was possible. But I have no information or beliefs that dishonesty

among providers is widespread. '

Chairman DorLe. Do you have suggestions on how we might
ch_an(fe the system, the medicare system, to prevent the kinds of
fraud that you have indicated you committed? .
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Dr. Kones. Well, the wrong doings that related to my case were
largely due to individual physopathology on my part. They were
not, I think, representative of the medical profession as a whole.
Quite the contrary: They were particular problems that related to
me. But at the same time, I have made observations about the
system in various jurisdictions and I do believe, as I said, that the
system is vulnerable. And there are many ways in which advan-
tafe of the system could be brought about by providers.

do have some ideas about what could be done to improve the
system that are fairly specific. And that I have already indicated to
the officials in the New York region. -
': Chairman DoLE. Are those—and I would just say finally because
- ‘other members want to ask questions—do you have those recom-
‘mendations or observations in written form that we might have an
opgrtunity to review?

. KoNEs. I don’t think that they were put in written form.
They were made during the course of several conversations in
meetings with the local officials. I'm fairly certain—all I can do is I
might be able to contribute what was discussed with those gentle-
‘men. -

Chairman DoLE. Right, I am informed by Senator Heinz that you
have indicated a willingness to work with our committee staff, the
Aging Committee and the Senate Finance Committee, in effect, to
restate those observations. And it will be helpful if you can as we
tr%rto find ways to-prevent fraud and abuse under the programs.

Dr. Kongs. Let me, if I could, state that, again, my situation is
due to an individual problem. And as a result of that, I can honest-
ly state that what I did was, in all circumstances, wrong. As a
result of my feeling in this area, I am willing to use whatever ex-
pertise I have and the time available to me to help this committee
or any other body help the system.

Chairman DoLE. Thank you, Dr. Kones. Senator Heinz is going to
make another try.

Chairman HEeinz. Dr. Kones, these are four books you have writ-
ten. According to every available evidence, you are a brilliant phy-
sician. You are listed in Who’s Who in North America. You were
consulting editor to three medical journals. You had a legitimate
income in excess of $100,000, but now you face a considerable
';;).rison sentence, the loss of your medical licenses and your reputa-

ion. - . :

I understand that all this started in 1974. That's when you were
- first convicted for 1971 offenses. Is that right?

- Dr. Kones. Yes, sir.

Chairman HEeinz. And since that time, you have essentially kept
up a business on the side of defrauding medicare, medicaid, social
security, private insurers. And that was after you had been convict-
ed, 2 {ears after you got out of school. You weren’t caught again
until 1980. But as I understand it, most of that time, you were en-
gaged in a series of illegal activities to defraud one part or another
of the Government or the private insurance industry. Is that more
or less right?

Dr. Kones. Well, it is true that such activity took place durin
thos2 times. But they did occur in modes of activity. They occurre
at points in my life which I deeply regret and which were not
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under my control. But toward the end, it got so that these episodic
or imé)ulses of activity were so close to one another that it almost
looked like a continuing one.

Chairman HEINz. How did you avoid being caught again until
1980 when ggu were caught the first time in 1974? What did you do
differently between 1974 and 1980?
~ Dr. KonNgs. Well, the Lord’s knows that the way that I did it with
these forms—and I sincerely believe it is designed to relate authori-
ties—I was completely grandiose in my behavior.

Chairman HEINz. If you just send enough forms, it is easy to fool
the system. Is that what you mean?

 Dr. KoNes. That'’s right. There were so man{ areas. Well, actual-
ly, I was really testing the system as a symbol of somebody else in
my life time. But the point was that these forms were so arrogant
and outrageous that the services could not possibly have been per-
- formed where I alleged they were performed. The diagnoses that 1

put down didn’t relate to either the services or to other diagnoses
that were submitted at the same time.

The totals on the forms were outrageous. The forms, themselves,
were ghotocopies. They were clearly copies of services that we used
for other forms and other patients at the same time.

Chairman HEeiNz. I understand that you simply photocopied the
same form over with the same information on it many, many
times, just putting different names at the top. Is that true?

Dr. KoNEs. Yes; these occurred in frenzies of activity when I ac-
tually did not really have that much control over what was going
on. _
Chairman HEINZ. I'm not focusing so much, Dr. Kones, on what
you did. We have focused already on that. I am focusing on all
these claims that went off to medicare and medicaid and they were
almost obviously run off on practically a duplicating machine. Is
that correct?

Dr. KonEs. That’s exactly true. '

Chairman HEINz. And that added up to millions of dollars.

Dr. KoNEs. Absolutely true.

Chairman HEeINz. One last question. Is there any reason—you
seem to have chosen medicare. You seem to have concentrated on
medicare. Is medicare tough to cheat?

Dr. Konks. It wasn’t a choice. It was just at that time in mg life
when that was—so the target or victim, who it was going to be, it
just happened by chance. I was a doctor and they were the authori-
ties. But it is simultaneously true and interrelated that the system
is extremely easy to evade.

The forms that I sent in were absolutely outrageous. And when 1
relate this story to public figures or it is related to me by people
who are familiar with them, it’s a source of merriment.

At one time, I made a list of 16 categories of flags on the forms.
Sixteen features of the forms that I sent in that should have alert-
ed authorities to the type of forms that they were, in fact. Unfortu-
nately, the system was that vulnerable. :

Chairman HEINz. I find that absolutely remarkable. Sixteen dif-
ferent flags. Somebody had been convicted in 1974 and it took 6
years for anyone to find it.
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Chairman DoLe. Thank you, Senator Heinz. I recognize Senator
‘Mitchell and then Senator Cohen, Senator Grassley, if he returns,
Senator Baucus, Senator Pryor, Senator Chafee, Senator Chiles, if
he returns, and Senator Burdick.

- Senator MrrcHELL. Dr. Kones, are you now in custody?

Dr. Konegs. Yes, sir, :

Senator MiTcHELL. You were convicted of a felony in September
of 1974 and most of the events described here this morning oc-
curred after that. You filed claims with a number of Government

encies under a number of Government programs. After your con-
viction in September of 1974, did anybody representing any agency
of Government ever inquire of you in anyway as to whether or not
you had a prior criminal record?

Dr. Kones. No, sir; I might say that I was not receiving reim-
bursement for a substantial period of time after that. And there
was a good deal of work that I had done for these patients in a le-.
gitimate way that was more or less forgotten. But I bring that up
not because I harbor any special feelings about that but because it
may be of use to you to know that I was not practicing within the
system several years after that. Despite what the indictment al-
leges, I am adding to that now voluntarily by saying that these
‘forms past that were actually dated for services in 1976 or so, so
that to the casual observer, it might look as if there was a continu-
ing of activity according to the dates. But at that time, I was not
participating in the program.
~ Senator MrTcHELL. But nonetheless, you had been convicted of a
felony, you did file claims in the millions of dollars, and according
to your testimony here this morning, nobody representing the Gov-
ernment ever at anytime asked you the simple question, “Do you
have a prior criminal record?” Is that correct?

Dr. KoNEks. That'’s correct. They did not.

-Senator MiTcHELL. And would you recommend that, based upon
your experience, as one specific recommendation that perhaps
makes some sense that when any individual provider files a claim
for reimbursement that somegody from the Government be
charged with the responsibility of inquiring of that provider in
some df??shion as to whether or not that person had a prior criminal
recor :

Dr. KoNEgs. Yes, sir; I believe that would be of value.

Senator MiTcHELL. Had that simple question been asked of you
and the record of your 1974 conviction been brought to the atten-
tion of someone in Government, that might have prevented all of
these subsequent activities. It would have been to ‘{our benefit as
well as to the Government’s, would it not have been

Dr. KoNEs. Yes, sir.

Senator MrTcHELL. Now you mentioned other recommendations
that you had made. And I know you are going to submit them later
in writing. But could you tell us specifically, based on your experi-
ence, what you think the most important one, two, or three recom-
mendations you would make to prevent this from occurring again
with respect to someone else?

Dr. Kongs. I need to collect my thoughts for a moment to order
them in priority. ‘ .
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I might preface with the remark that because of this offense, I do
have considerable expertise in not only medicine but in the work-
ings of these programs. And in the course of my dealing with the
New York representative, I made it clear that with some expertise
in both areas, I would make myself available, open-ended. In fact, I
don’t know how this is going to turn out. And I don’t know in what
fashion I am going to be punished. ‘

But I do have a very itive motivation to rather spend that
time for good. And work specifically to improve the program.
Myself, I don’t see where—if my punishment were made, for in-
stance, to sit in prison for a certain number of years, it wouldn’t
really do me or society that much good. I am very resourceful.

And I understand some of the things that have been problems
that I had absolutely no insight about all the timé. '

Senator MiTrcHELL. But that's not the subject of this hearing. I
would merely point out to you, however, that society has an inter-
est in appropriate punishment that goes beyond the individual in
the case. :

Dr. KonEs. Yes, sir.

Senator MiTcHELL. And that is, of course, the principle of deter-
rents in the interest of society in not permitting this kind of activi-
ty to go unpunished so that others wouldn’t be similarly tempted
in the future. That’s not the subject of this hearing. I don’t want to
stem that.

Is my time up, Mr. Chairman?

Well, I won't pursue it then. ] hope perhaps that in response to
some later question that you will give us some specific recommen-
- dations. We haven’t had those yet. ‘

Chairman DoLk. Senator Cohen and then Senator Baucus.

Senator CoHEN. Would it be alfzprogriate to inquire what the
titles of your next three books mif 1t be

Dr. Kones. Well, I have actually—I was editing and had in my
gggsession about seven books of materials. The publishers of those

ks have requested that they be returned to me and they will not
publish them.

Senator CoHEN. I fully expect you to be a candidate on the pro-
gram ‘“That’s Incredible” at some future time as to how you were
able to engineer this. And we will probably have a book about how
you were able to be successful in your endeavors.

But I would like to come back to a point raised by my colleague,
Senator Mitchell. It seems there is something underlying here.
Both of us have had experience as former prosecutors. And one
thing that strikes me, Mr. Chairman, is the disparity in treatment
in this particular case. And 1 would suggest that it 1§ indicative of
a disFarity and inequity that exists in many other cases. I can
recall prosecuting men for stealing $500 or $1,000 who got sen-
tenced to 2 to 3 or § years in jail.

You have stolen hundreds of thousands of dollars, maybe mil-
lions of dollars and you end up with a 30-day sentence that you ac-
- tually had to serve. That strikes me as being incredible.

I mentioned the Governmental Affairs hearings that we had. We
had hearings a Kear ago in the chop-shop operations where people
steal cars and chop them up. It's about a quarter of a million dol-
lars income tax free for each person involved. We had hearings this
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year and still have hearings scheduled on drug smugglin%vinto this
country. It's a $1 million income for the pilots per year. We talked
last year about the home health care agencies, and this little dia-
gram shows tyou how easy it is where an individual can set up five
phony, not for profit, home health agencies with five subcontrac-
‘tors all owned by the same person.

And it seems to me that the problem is that nobody is watching.
Nobody is watching. And I could go on and on with debarments,
suspensions in the Defense Department, for example, and other
agencies where a contractor can be debarred for committing fraud
against the Federal Government and walk right across the street
and go into another agency and get a new contract. And there was
no prohibition against that until recently.

at I think is indicative in all of this, whether it's medicare or
medicaid or chop shol)s or drug smuggling or home health agencies,
is the following: Little risk of detection. What we saw here was a
man E;)ing on for v{ears in a most flagrant—you called it grandi-
ose—kind of behavior, illegal behavior. There is little risk of detec-
tion; little risk of prosecution; little risk of conviction; and very
little risk of severe ﬂtlmishment. And you balance that against the
huge profits, and I think that explains why we have so much diffi-
culty with our system today. -

I would be happy to hear the kind of recommendations you have
for correcting the lootpholes and the inadequacies in our system. I
suspect it will make for better interesting reading, better than the
Congressional Record and ierhaps better than the popular talk
show. But I look forward to hearing your specific recommendations
as to how you would recommend that we have somebody watching
over the medical profession as such. You say you don’t know
whether your behavior is representative of the problem. ‘

The hearings I have attended to date reveal it's so easy—so
easy—to rip off our system. And there is so little incentive to dis-
courafe that, so little in the way of disincentive for punishments,
that I would suggest that we actually have a reverse situation.
Saying, look, there’s a big pile of money down in Washington; no
one is really looking; there’s very little risk of getting caught. And
when you get caught, you’ll get a 30-d§hsuspended sentence and
thebtiestitution of the money you stole. That, to me, is part of the
problem. ,

-Chairman DoLE. Senator Baucus.

Senator Baucus. Thank you, Mr. Chairman. I would-like to-
follow up on the questions that Senator Mitchell was trying to ask.

Dr. Kones, as I understand, you want to make yourself available
and help out. And as I understand, you hope that helps you when
the judge attempts to pass sentence. As Senator Mitchell pointed
out, that’s not the sub}j::t of this hearing. We don’t have any au-
thority in that area. And you alone can’t help root out some of
g};efg problems, you can’t be the policeman that is always going to

ere. : :

Could you tell us, though—now that you have had time to collect
your thoughts—what one, two, or three of the most telling recom-
mendations, the most important recommendations that you have to
help prevent these kinds of abuses from reoccurring?

ere is the system most vulnerable?
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Dr. Kones. I believe that as a prerequisite for accruing some of
the problems in all the programs, that there are a number of se-
quential moves that have to be made. The first is some uniform -
system of coding in all regions. At the present time, the medicare
program and the medicaid program, and in this case, the Depart-
ment of Labor’s workers compensation program, all have different
administrative requirements for filing claims and use such a vari-
ety of systems for presenting claims to the carriers that no uni-
formity now exists from which a reduction of waste can occur.

I have done a lot of thinking about this over the past year. And I
always come to the same conclusion that before a certain improve-
ment can be made in any of these programs——

Senator Baucus, Uniformity among different State jurisdictions
as well as among different Federal programs, as well as uniformity
between State and Federal programs?

Dr. Kones. Right; because there are now, perhaps, 50 different
code systems that are in use by different carriers for different pro-
grams in different regions. And the great benefit on a national
scale that would accrue would be from making all these programs
subscribe to a particular code. :

Senator Baucus. Is it easier to defraud States or is it easier to
defraud the Federal Government?

Dr. KoNEes. Well, I am no authority on it.

Senator Baucus. I thought you might be. [Laughter.]

If you are not, who is? |

Dr. KonNEes. I am laughing at the sadness of the thing because my
case is not representative of what is going on.

Senator Baucus. Oh, but you are kind of an expert.

Dr. Kones. Well, it may be. I can only speak about this area.

Senator Baucus. Based on your experience.

D_ri KoNEs. My personal experience has been that they are about

equal. .
Senator Baucus. Equally easy to defraud or equally vulnerable?
Dr. Kongs. The system, as it exists in the areas as I see, is fairly

wide open. ,

Senator Baucus. What about the competence of Federal person-
nel in trying to prevent these kinds of abuses? Do you find them
competent or not competent? ,

Dr. Kones. Well, substantial improvements could be made. I
must say that I was equally astounded when some of these pay-
ments were made. : .

Senator Baucus. So you are saying they are not competent?

Dr. Kones. My psycopathology in my case made me to want dis-
covery, so I deliberately made my forms so outrageous that they
begged for a discove{ry. \

nator BAucus. You are saying that even if someone tried to be
more careful in using the system, that person could get by more
easily than you, who sent in outrageous claims.

Dr. Kones. Absolutely. The attention that my case has gotten
has only brought about the nature of the forms, these 16 flags, that
existed. There is no way I or anybody else could make forms more
lucidly fraudulent, for instance, presented to a carrier. I don’t
think that anybody even with considerable effort could make it
more obvious.
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Senator Baucus. My time is up. I want to thank you.

Chairman DoLE. Senator Chafee.

Senator CHAFEE. Thank you, Mr. Chairman. ‘

Doctor, I am prepared to accept you as an expert witness today
here in this area. And take it that what you are telling us is that it
doesn’t require a ?ipecial knowledge or special expertise to accom-
Plish what you did. That it's open to any or what we might call
‘run of the mill” doctor. Is that true? Run of the mill in the exper-
tise of which you are preeminent.

Dr. Kongs. Well, yes, I would have to say yes.

Senator CHAFEE. Keep it simple. Is that true?

Dr. Kones. It is but I don’t have, as I say, any knowledge par-
ticularly that——

Senator CHAFEE. We are not saying that—we are not accusing.
But what you are telling us is that it is quite simple for a person
less. ambitious than you to raise 16 flags who could have accom-
plished on a more moderate scale that you accomplished without
alluding the authorities quite so visibly. Is that true?

Dr. KoNEgs. Yes, sir. Yes, sir. Absolutely.

Senator CHAFEE. Let me ask you a question here. The problem in
all these programs is the balancing between the simplicity and the
swiftness of the delivery of the services against the potentiality of
abuse. The way to avoid all abuse is to have stack upon stack of so-
called red tape, check and check and check. The reverse side of
that is you delay the delivery of services, the swiftness of the pay-
ment from the carrier to the hospital or the doctor or whoever it is,
the provider. So now we have to balance these off. :

In other words, it seems to me that there could be some fraud if
the services are going to be delivered with relative swiftness.

Dr. KonEs. I don’t want to be presumptuous and disagree——

Senator CRAFEE. No; maybe I'm wrong.

Dr. Kones. I am adding to your observation. I, for one, think that
the next step after making the codes uniform would be then to get
down to the business of work. The difficulties, the vulnerability,
within these programs I think is conferred by the fact that the pro-
grams themselves are not—well, actually inadequate as it is now.

Senator CHAFEE. They are not inadequate or they are?

Dr. KonEes. Grossly inadequate.

Senator CHAFEE. The programs?

Dr. KonEes. The computer programs for various series in all sub-
specialties are grossly inadequate.

Senator CHAFEE. You mean in locating abuse?

Dr. Kones. Not so much locating abuse but in simply having ade-
quate flags and having adequate frequency stops and having other
stops that—for instance, reject certain services when others are
being done. The situation, as it exists now, is so inadequate that I
don’t believe revamping what now exists in any region would give

—any substantial saving or any increase in detection of abuse of var-

_ious kinds. I don’t believe that it’s worthwhile for anybody to, for
instance, commission. computer people to come into one program
and say please program me a fee manual and a pay technique that
is tight on ridding the system of abuse, but yet delivers adequate
services to the population within a necessary period of time.
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I don’t think that prompt service and good medicine and the
Government getting what they paid for are all mutually exclusive.
I believe that a major overhaul, housecleaning, is in order for all
the programs. And it does not have to be done and duplicated
within each region. All it has to be done is once, well. And if that
was done on a national scale, it would take care of the problem in
a very simple way forever. ,

And I also have ideas about simple ways that it could be done by
people who are experts in their specialties.

Senator CHAFEE. Well, my time is u(f, but, of course, that is what
we are seeking here. It goes beyond, I take it, a uniform code
system. You say you have ideas. A specialist within each of the
medical fields, I suppose, could bring this thing up to snuff without
delaying a delivery of services or infringing on the swiftness of the
paBments to the deliverers.

r. KONES. Absolutelir.

Senator CHAFEE. Well, I look forward to that being pursued.

My time is up, Mr. Chairman.

Chairman DoLE. Thank you, Senator Chafee. Senator Pryor.

Senator Pryor. Thank you, Mr. Chairman.

Doctor, there seem to be two incredible aspects of this entire
~ case. And one is that you would or could get away with this

amount of money without being detected. And the other incredible
aspect that I sense is that the Inspector General of HHS seemingly
did not recognize what was going on. At what time sequence in the
scenario of your activities did you first encounter someone from the
Inspector General’s office of the Department of HHS?

r. KONEs. It wasn’t until I indicated my willingness to examine
fert?in es;ocedures, certain administrative requirements of the
ocal m

icare carrier in the Greater New York area.

Senator PrYOR. Are you saying that the Inspector General’s
office did not contact you affirmatively? I mean you did not volun-
tarily call up the Inspector General and say, “I would like to tell
you what I have done, and how my suggestions might be forthcom-
m%to correct it.” You didn’t do it in this way?

r. KoNgs. No, sir. You are quite correct. '
Senator PrYoR. Did the Inspector General investigate your case?
Dr. KonEgs. I have no knowledge of that. This is the first I have

heard of the Inspector General or his interest in my situation or
his interest in what I have to say. I have not heard the words “In-
spector General” verbalized.

Senator PrRYOR. You have been defrauding the Government and
the taxpayers for all this number of years and today is the first day

OIl-iS!?lave heard of the Inspector General of the Department of

Dr. KoNEs. Yes, sir. .

Senator PrRYOR. I'm speechless, Mr. Chairman. [Laughter.]

I can’t believe it. | A

"Chairman HEINz. Senator, I might point out that the gentlemen
accompanying the witness are from the postal department which
- speaks better for the mails than any of our constituents.

Senator PrYoR. Let me add a word while I am speechless. There
-is legislation relative to strengthening the postal inspectors effec-
tiveness in pursuing mail fraud.
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Chairman HEeinz. I thought the Senator might want to bring out
the Pryor-Heinz legislation.

Senator PryoR. Right. [Laughter.]

I was about to put in a pitch for another piece of legislation that
I am interested in. That is the creation of the Department of In-
spector General in the Department of Defense. But after just re-
ceiving Dr. Kones’ answer, I'm not sure that we need at least a
similar department to this Department. I certainly think we do
need an Inspector General of the Department of Defense, but I
think you really need to examine the aspects of it.

Mr. Chairman, I am going to yield back the balance of my time.

Chairman DoLE. Thank you, Senator Pryor.

Are there any other questions of this witness?

. [No response.]

Chairman DoLeE. We have a number of other witnesses. Dr.
Kones, we thank you for coming.

- Senator Melcher, do you have any questions of Dr. Kones?

Senator MELCHER. No, I do not. Thank you very much.

Chairman DoLE. Thank you, Dr. Kones. Our staff will be visiting
with you in an effort to find out more detailed information. Is
there anything else you want to say for the record at this point
before leaving?

Dr. KoNEs. No. Other than that I do have some definite ideas.
And I do have a positive motivation to help. I just cannot see all
the waste in the system when it just has to be done properly, and it
could be done within a year’s time by somebody who is intimately
familiar with medicine, knows how to coordinate medicine to bene-
fit the public, and use it as the available resources-in the American
boards of each specialty to better the medical service to public. I
sincerely believe in that. And I am willing to cooperate in any way
that I can.

Chairman DoLE. Thank you, Dr. Kones.

Chairman Heinz. Mr. Chairman, just let me join as chairman of
the Aging Committee in thanking Dr. Kones for coming down here.
We have made the point today that it is not easy to get caught
when you defraud medicare and medicaid. It is also not easy to do
what Dr. Kones has done in coming here and telling us everything
that he has told us. And, Dr. Kones, I do want to express on behalf
of all of my colleagues on the Aging Committee, a large number of
whom, in fact, are here, have been here, our appreciation.

Dr. KoNnes. Thank you, Senator.
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United States of America v. Richard J. Kones
SS 81 Cr. 120 (PNL)

Background Statement

On September 22, 1981, in the middle of a jury
trial,Richard Joseph Kones pled guilty to sixty-;even counts
of Indictment SS 81 Cr. 120 which involved a scheme to
defraud Medicare, the Department of Labor Workers Compensa-
tion Program and private insurance companies by submitting
false medical bills for reimbursement. Additionally, Kones
pled guilty to defrauding Social Security by applying for
and recéiving Social Security disability benefits. Finally,
he pled guilty to stealing a $36,000 ﬂedicare check from a
Houston hospital and transporting it in interstate commerce.
As a condition of his plea, Xones agreed to pay the United
~ States §$500,000 to settle a civil suit which had been instituted
against Kones and his wife for recovery under the False
Claims Act ?f monies received from the United States from
his fraudulent scheme. Kones also agreed to resign his
medical licenses from the ten states where was was 1icensed.‘

Kones has already paid the United States the $500,000 and is

currently in the process of resigning his medical licenses.
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Kones was a successful cardiologist who practiced
in Pound Ridge, New York until the summer of 1979 when he
moved his medical practice to Houston; Texas. While in
ﬁew York, Kones also maintained part-time offices in Bridgeport,
Connecticut and at 133 East 73rd Street, New York, New York.
Kones also published a number of highly regarded books and
articles on the heart and was in the process of editing
three new publications at the Fime of his conviction.

1. Fraud Scheme

From November 1977 until the fall of 1980, Kones
submitted over $1,500,000 worth of false cléims to various
private health and accident insurers and government agencies
for medical services which he never rendered. Through this
scheme, he received at least $500,000 in payments. ‘

Typically, Kones would solicit patients of his who
were Medicare claimants, Workers Compensation claimants or
private insurance policyholders to sign medical claim forms
.and assignment of benefit forms in blank. Kones would
thereafter falsely complete the claim forms by billing for
medical and surgical services which he had never rendered to
his patients. These false claims most frequently included
surgical procedures relating to the treatment of heart disease,
surgical removal of rectal polyps, and arthrocentesis (infiltration

of a joint with an instrument).

89-601 O—82——4
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‘Kones would usually submit phoLocobies of claim
forms on which he stamped in red ink "Original Submission
Process This As Original" and "Please Process This Legally
Assigned Claim." 1In many cases, Kones simply changed the
service dates and sent in the identical bill for the same
services for a particular patient. In other instances, Kones
would send virtually identical bills for different patients.
Despite the numerous fraudulent bills submitted by Kones, he
rarely, if ever, double billed for a service - thus avoiding
detection of his scheme by insurance company and Government
agency computers programmed to flag double billing.

. Kones would submit the false claims on patients
who were least likely to discover or compromise his scheme,
including many elderly Medicare récipients, Spanish-speaking
patients who spoke little English, and accident victims who
had a monetary interest in injury lawsuits. Additionally,
‘Kones often changed the patients' addresses on the claim
forms so that all communications from the Government agencies
or the private insurance companies regarding his fraudulent
bills would never reach his patients.

Kones also submitted false medical reports to the
Government agencies and private insurance companies in which

he falsified the seriousness of the condition of his patients
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and the nature of his treatment. These medical reports
were psually sent by Kones in response to requests by the
various agencies and insurance companies forrexplanations
from Kones concerning the nature and size of his bills. Upon
receipt of Konés' false reports, most of the companies and agéncies
were satisfied and did not contact their insureds or beneficiaries
before paying thé claims. '
A. Medicare

During 1979 alone, Kones submitted over $1,000,000
in fraudulent Medicare claims for which he received approxi-
mately $120,000. The claims were largely sﬁbmitted in the
first six months_of 1979. The dollar loss by Medicare would
have been much greater had its fiscal administrator, Blue
Cross and Blue Shield of Greater New York, not flaggeq
all of Kones' Medicare claims in April 1979.*% The Medicare
claims involved at least forty patients, most of whom were
quite elderly and feeble. In most instances, Kones only
treated the patients on a few occasions with relatively
simple procedures but then submitted false bills indicating
multiple visits and complex surgical procedures and claiming

‘thousands of dollars.

* Blue Cross flagged the Medicare claims after receiving
various complaints from some of Kones' patients regarding Medicare
payments to Kones for treatment which the patients claimed they had
never received. In essence, Blue Cross ceased processing any of
Kones' claims pending further investigation.
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B. Department of Labor

Kones received $120,344 for claims submitted on
Peter Beccaria to the Department of Labor's Workers' Compensation
Program. The bills were submitted for two separate injuries
that Mr. Beccaria, a rural letter carrier, sustained ‘on thé
job. Although both injuries to Mr. Beccaria were relatively
minor and required a total of approximately a dozen office
visits to Kones, Kones billed for 227 visitg during which he
- ¢claimed to have performed, among other procedures, 159
central venus pressure procedures (insert catheter into
heart cavity), 208 paravertebral nerve blocks, 224 arthrocenteses,
and 71 flouroscopies (heart x-rays).

C. Private Insurance Companies.

The Indictment named just five of the many insurance

companies that were victimized by Kones' scheme.

1

1. Health Insurance Carriers

Blue Cross, Government Employees' Health Association
("GEHA"), Transworld Life Insurance Company and Metropolitan
Life Insurance Company provided health plans pursuant to which
Kones submitted assigned claims for medical treatment. During

the course of the scheme, Blue Cross paid Kones over $41,000
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in fraudulent claims*; GEHA over $20,000; Transworld over
$18,090; and Metropolitan over $20,000.

The Blue Cross claims involved at least thirty
patfents, many of whom had not been treated by Kones for
years. He would simply change the dates on old claim forms
and resubmit them as new 1978 and 1979 claims.** Since Kones
was a participating physician, all of the payment checks were
mailed directly to him.

In addition, Kones, a Blue Cross policy holder,
submitted false claims to Blue Cross for re?mbursement for
treatment purpbrtedly rendered by another physician to
himself and family members. Kones used a signature stamp of
his partner, Dr., Vincent Sica, which he affixed to these
false claim forms on which he additionally indicated that
Dr. Sica's fee had been paid. In fact, Dr. Sica never
treated Kones or his family members. Kones bilied Blue
Cross over $10,000 and received over $2000 for these false

reimbursement claims. r

* Kones submitted to Blue Cross over $300,000 in fraudulent
claims during the scheme. The dollar loss by Blue Cross would
have been much higher had it not discovered the scheme and
flagged his claims in April 1979.

*%  Kones kept copies of these fraudulent Blue Cross and
Medicare claims in a Houston apartment which was searched on
May 5, 1981 pursuant to a federal search warrant. The

seized records included a number of master bills which Kones
used to submit for a number of the patients. Also located
were notes by Kones indicating which dates per patient had
already been billed and which additional dates and procedures
were to be billed.
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The GEHA claims concerned treatment for Peter
Beccaria and his wife, Margaret, as well as for another
- postal employee, Jack Follis. 1In each case, GEHA wrote Kones
inquiring as to the size of the bills. Kones submitted
fraudulent medical reports on each patient wherein he outlined
the seriousness of their medical problem. 1In Follis' case,
Kones wrote: "This patient is literally two heartbeats away
from a fatality ... 1 did not feel that he would be alive
today." " Kones cautioned the Company not to advise the
patient of his condition, and, as a result, the Company
continued to pay the claims. Of course, Follis is still
alive today and quite well. . .
Whereas the Blue Crgss claims involved many different

patients, the claims at Transworld and Metropolitan¥® involved

only one patient for each company.

* Kones also defrauded Metropolitan of $9500 in its
medical examiner program by issuing self-pay drafts to
himself for examinations he never rendered. This fraud was
covered in Count Ninety-Seven of the Indictment. In essence,
Kones was -at one time a medical examiner for Metropolitan. As
such, he would conduct medical examinations of prospective
insurance clients of Metropolitan. Metropolitan issued self-
pay drafts to its medical examiners to complete for reimburse-
ment. Although Kones was terminated in February 1978 by -
Metropolitan as a medical examiner, as a result of a computer
error, Kones continued to receive self-pay drafts which he
fraudulently filled out and negotiated.
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2. Accident Insurers [State Farm)

) Kones had a scheme with several accident lawyers
regarding phony medical bills. The lawyers would send their
accident clients to Kones who would then run up high medical
bills. The lawyers would use the high medical bills plus
a fraudulent medical report from Kones to promote their
clients!' petsonai injury claims, while Kones would extract his
money by filing fraudulent claims under the available no-fault
coverages. By this scheme, Kones defrauded State Farm of over
$60,000 in no-fault claims alone as well as thousands of
additional dollars in personal injury settléments that were
inflated due to Kones' fraudulent bills and reports.*

11. Social Security Disability Scheme

‘On May 16, 1979, Kones admitted himself to St. Lukes
Hospital complaining of chest pains and shortness of breath. '
He came to the hospital with his own blood test results,

which indicated a massive heart attack.** The blood tests

* The other accident insurers defrauded by Kones included
Allstate, GEICO, Maryland Casualty, Empire Mutual Insurance,
Statewide Insurance Company, Chubb Group, Fireman's Fund,
Consolidated Insurance Company, Great American Insurance

- Company, Upjohn Medical Group, Royal Globe Insurance, and
Colonial Life Insurance. \

**  Kones has subsequently acknowledged that he doctored
his blood tests by adding an enzyme which is indicatjve of
a heart attack.
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:

conducted by the hospital proved negati?e. Kones' EKG was
normai at the hospital. Against the adéice of his doctor,
Dr. Miles Schwartz, Kones checked out of the hospital on May
18. On May 19, Kones first took a tennis lesson at the
Chestnut Ridge Tennis Club and then travelled to visit Dr.
Jesus Yap, a cardiologist. He related the story of his
hospitalization to Dr. Yap. Dr. Yap's examination was also
negative as to a heart attack. Dr. Yap rescheduled Dr.
Kones for 2 weeks to take a stress test. Kones then con-
tacted Dr. Joel Strom, yet another cardiologist, to evaluate
a stress test which he falsely represented to be his own.
The stress test was, of course, grossly positive of a heart
attack. Subsequently, Kones gave Strom's written evaluation
to Dr. Yap and Social Security as evidence of a heart attack.
In July 1979, Dr. Yap examined Kones a second time. Once
again, his examination was negative as to a heart attack.
Kones applied on June 25, 1979 for Social Security
Disability Benefits on account of the alleged heart attack.
On the Social Security application, Kones listed the address
of his doctors, Dr. Schwartz and Dr. Yap, as "133 E. 73rd St.,

Community Medical Offices." The address was actually Kones'
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own busingss address. Social Security then.sent a letter to
Kones' doctors at the listed address for a medical report on
Kones!' heart condition. Kones actually wrote the report and
returned it to §ocial Security. The report itself indicated
that Kones was severely disabled from the heart attack.
Based on the fraudulent report, Kones was granted Social
Security Disability Benefits. - As a result, Kones and his
family fraudulently received about $1000 per month for the
19 months he was on the Program. Finally, in August 1981,.
Social Security terminated his payments due to his refusal
to take a redetermination examination.

Kones used the phony heart attack to close his New
York medical practice and move to Houston, Texas. In June
1979, he sent his patients and many of the insurance carriers
a letter advising of the termination of his practice due to
his heart attack. The letters to the insurance companies
advised them of his financial plight and asked for con-

sideration on any outstanding claims.
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Kones' contempt for the system was especially
blatapt with respect to Social Secﬁrity. Not only did he
continue his vigorous tennis schedule as described below,
but also he was actively engaged in moving his medical
practice to Houston at the very time he was reporting his
100% disability to Social Security. 1In fact, he travelled
to Houston on June 27, 1979, two days after he applied for‘
Social Security, to interview with Alief General Hospital
and the Yale Clinic. He subsequently accepted a $6000 per
month guaranteed position with the Yale Clinic.*

Kones left New York in August 1979 and resumed his
medical practice in Houston in September 1979 at the Alief
General Hospital. Kones maintained his own patients and
served as a cardiology consultant at the hospital.** Kones
also was on thé staffs at Rosewood General Hospital (November
1979 thru October 1980) and Southwest Memorial Hospital
(January thru October 1980) where he both admitted his own
patients and served as a consulting cardiologist on other

doctors' patients.

* Actually, Kones did not report to work at the Yale Clinic
when he moved to Houston. Instead, he opened an office at the
Alief General Hospital. However, he did receive a $7500 advance
from the Yale Clinic which he never returned and which is the
subject of a lawsuit by the Yale Clinic.

%%  Kones was suspended from Alief General Hospital in May
1980. He was charged with over-utilization of diagnostic
tests and procedures and with billing for services not
rendered. He was also accused of charging to the hospital
various purchases of hardware items for personal use.
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In addition, Kones Qas an avid tennis player who
playe@ tennis two to three times per week in the years
following the phony heart attack. For example, Kones took
twenty-three tennis lessons at the Chestnut Ridge Tennis
Club in the three months he remained in New York following
the phony heart attack.

Throughout this period, Kones never advised Social

_'Sgcurity of his employment or physical activity and continued
to draw monthly Social Security Disability checks.

In addition to Social Security, Kones also filed
disability claims with his own insurance ca?riers for the
heart attack. 1In all, Kones collected over $250,000 from
his private carriers for disability from the heart attack.
Kones was convicted in Westchester County in July 1981,

I11. Alief General Hospital $36,000 Check

While employed at Alief General Hospital, Kones
stole a $36,185.71 Medicare check payable to the hospital.
Using a stamped endorsement of his business "Community

Medical Offices," Kones deposited the check into his account
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at the New York Bank for Savings. He subsequently withdrew
the money and opened a $36,000 sccurities account with
Merrill Lynch.*

' IV. Other Criminal Activity

a) Prior Convictions

In September 1974, Kones was convicted of a similar
Medicare fraud scheme-before Judge Lloyd F. MacMahon who
sentenced him to a 5 year jail term with all but thirty days
suspended and a $30,000 fine. The 1974 conviction covered
criminal activity in 1971 and 1972,

While on probation from the federal conviction,
Kones committed many other crimes, including most of the
crimes to which he pled guilty in the instant case. Apparently,
the probation department was unaware of the additional criminal
activity and therefore did not seek to rerke his federal |

probation.

* Kones also stole an $1,831 private insurance check
payable to Dr. P.J. Curtis of Alief General Hospital, which
he also deposited into the Community Medical Offices' account
at the New York Bank for Savings. Kones explained during
his plea that the checks were misdelivered to his suite.
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In December 1980, Kones was convicted on state
charggs'of first degree larceny in Connccticut for Medicaid
fraud. The charges arose from criminal actiéity in 1975 and
1976. Kones received a 5. year suspended sentence and was
ordered to maké restitution to Connecticut in the amount of
$32,574.90,
l In Ju1§ 1981, Kone was convicted of grand larceny
ip Westchester County arising out of his submission of
fraudulent disability claims to his own insurance carriers,
which claims rendered him $250,000. Kones will receive a
1 1/2 to 3 year sentence as a result of a piea bargain.

In addition,.Kones is under indictment in Houston,
Texas for check kiting charges involving over 570,000 worth
of checks.

b) Judge Gagliardi Restraining Order

On February 20, 1981, Judge Lee P. Gagliardi
entered a tempofary restraining order that enjoined Dr.
Kones and his wife from "transferring or dispdsing of any
assets presently in their individual or joint names..." The

restraining order remained in effect through March 6, 1981.
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Kones was incarceratcd at the Metropolitan Correctional
Center ('"MCC") during the pendency of Judge Gagliardi's
order: From the MCC, Kones engagcd in a scheme to liquidate
several accounts in contempt of the order. He instructed
his former secretary to send mailgrams purportedly_from hié
wife Sandra Kones to Citibank and Manhattan Savings Bank
which authorized the banks to liquidate the accounts and
give the proceeds to Richard Kones. He also instructed his
secretary to follow up the maiigrams with‘letters to the
"banks using the signature stamp of Sandra Kones. Apparently,
Sandra Kones was unaware .of these activities. The Citibank
account contained almost $600,000_worth of gold holdings in
the name of Sandra Kones and her children. The Manhattan
‘Savings Bank account contained a -$35,000 certificate of
deposit in the name of Sandra Kones. A copy of the mailgrams
and letters are attached as Exhibits 1 thru 4.

c) Passport Violation

On Septémber 16, 1981, Kones applied for a passport

at the New York Passport Agency. On the passport application, -
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Kones originally stated that he had never been issued a
passpQrt} Eventually, he produced a May 6, 1964 expired
passport as his last issued passport. Kones went on to
advise the processor that he intended to leave the United
States as soon as possible. Kones, of course, was on trial
at the time and, as a.condition of bail, had previously turned
over his passport to the United States Attorney.* Upon
notification from the State Department of Kones' passport
application, our office immediately moved this Court for the
revocation of Kones' bail, the issuance of a bench warrant
and his remand.

The Government based its request in part on the
movement by Kones of almost §$1,000,000 in assets from the
.United States to Bahamian accounts after his indictment.
Ironically, this money included almost $600,000 from the
Citibank gold accounts which Sandra Kones herself liquidated
in late March 1981,‘shortly after the lifting of the restraining
ordér, and immeéiately signed over the proceeds to Kones for
deposit into his account at the Nassau Branch of the Bank of

Montreal.

* ' Originally, Kones turned over passport #f A782405 in

the name of Richard J. Kones with a April 13, 1985 expiration -
date. 1In its investigation, the Government discovered that
Kones also illegally had another passport under the name of

Ivan Joseph Kones. Kones subsequently surrendered passport
"{#A1502423 of lvan Joseph Kones to our office.



d) Credit Cards

At the time of his arrest in January 1981, Kones
had over a hundred Master Charge and Visa accounts in his or
his wife's name. In addition, he also maintained ready
money or credit accounts with at least forty banks across
the country. Kones literally had hundreds of thousands of
dollars worth of credit at his fingertips. The credit cards
themselves were often obtained under false pretenses, since
Kones misrepresented his residence to be in the éity where
the banks were located. For example, some of the banks .were
located in Florida, New Jersey, Ohio, Georgia and California.

Since his arrest, the Government has receiveq dozens
of requests from:banks across the country regarding the where-
abouts of Kones, due to large unpaid credit card and ready credit
balances. Based on these reports, we estimate that Kones '
currently has overdue credit card balances in the neighbor-
hood of $500,000. |

It appears that Koncs was engaged in a kiting scheme
wherein he opened new ready credit and credit card accounts

to pay off existing accounts. Kones reveals his fraudulent
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purpose with the credit cards in some papers which Qere
seized from him at the tihe of his arrest, wherein he notes
as to Master Charge and Visa: "Try for cash advances in
progressively .smaller amounts But review each to see that
they are not qurdqe ... must be current {can pay c bounce
check but catch on day 1 or 2 of crediting]." He also
noted: "Keep ... cards going as long as possible ... those
up for renewal (1/81, 2/81, 3/81, 4/81) pay until renewed
... keep up those to use in Europe-Mexico ... Go out with
them overlimit."

V. Proceeds from Crimes

Kones profited enormously from his criminal activity.
He went from debt in 1975 following his 1974 Medicare fraud

conviction to several million dollars net worth in 1980.%

He lived an extravagant lifestyle. For example in 1980
alone, Kones wrote over $150,000 in checks for day to day
expenses from his Merrill Lynch checking account. He could
have never supported this lifestyle from his medical practice
alone and still continued to devote so much time to the

unprofitable business of publishing learned journals.

* By the fall of 1980, Kones had over $800,000 in securities
and treasury bills in Merrill Lynch accounts as well as over
$800,000 in gold holdings at Citibank and with the International
Gold Bullion Exchange. In addition, Kones had over $100,000

in holdings with Twentieth Century Gold Investors, Kansas

City, Missouri as well as over $100,000 with Securities Fund
Investors, St. Petersburg, Florida. He also had accounts at
E.F. Hutton valued at over $150,000. According to Kones'
pocket diary, he also had $100,000 deposits in separate
accounts at the Eastern Savings Bank (Scarsdale, N.Y.),
Barclays International Pioneers Way (Freeport, Bahamas),
Citibank (Nassau, Bahamas), and Chase Manhattan Bank (Freeport,
Bahamas). Significantly, except for the Bahamian accounts

and a few small domestic accounts, all of Kones' holdings

were placed in the names of his wife and children.

89-601 O—82——5
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Chairman DoLeE. Our next witness will be Mr. Charles A.
Shuttleworth, chief of investigation, California Department of
Health Services. :

STATEMENT OF CHARLES A, SHUTTLEWORTH, CHIEF INVESTIGA-
TOR, CALIFORNIA DEPARTMENT OF HEALTH SERVICES

Mr. SHUTTLEWORTH. Good morning. Chairman Dole, Chairman
Heinz, and members of the committees.

Chairman DoLE. I understand you have a brief statement which
will be made part of the record. You can or summarize it and then
you are going to show us some——

Mr. SHUTTLEWORTH. A video tape if you wish, sir.

Chairman DoLE. Yes.
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TESTIMONY
UNITED STATES SENATE
FINANCE COMMITTEE AND COMMITTEE ON AGING
HEARING ON EFFORTS TO COMBAT FRAUD, WASTE, AND ABUSE
WASHINGTON, D.C. - DECEMBER 9, 1981

CHARLES H, SHUTTLEWORTH
CHIEF INVESTIGATOR

CALIFORNIA STATE DEPARTMENT OF HEALTH SERVICES

Chairman Dole, Chairman Heinz, and members of the Committees, I appreciate this
opportunity to present an overview‘of an ongoing investigation of Medicaid fraud
within the State of California and related areas. i hope the information will
provide the Committee with a greater understanding of program fraud and

Californfa's efforts to combat it,

Approximately, two-thirds of all criminal complaints filed against Medi-Cal
beneficiaries in California involve some form of drug abuse. In view of this
large monetary drain from the program and the adverse consequences of drug abuse,

the Department has been focusing its investigative efforts in this area.

Earlier this year, the Department of Health Services Investigations Branch was
confacted by an informant who told us about an organized group that was acquiring
" narcotics under the Medi-Cal program by subterfuge and deceit. The subsequent
investigation, ghich has been in process for nearly a year, revealed some rather

startling facts.

A group of approximately 400 Medi-Cal beneficiaries were acquiring large volumes
of drugs for self consumption, for sale, or for trade with dealers for hard nar-

cotics or weapons. The operation of this particular group was centered in
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Bakersfield, California. The program "patients” would travel long distances
from all over the southern part of the state to work the scam, One hundred
miles one way was not unusual. The dollar cost to the Medi-Cal program of
this "Desert Drug Ring" was upwards of $500,000 annually and involves approx-
imately 133 million pills each year. The street value of the drugs acquired
from the program has been estimated at $6,000,000 during the period. The drug
ring was in operation for the past three years and wdrked with unusual boldness.
Leaders would organize five to ten car caravans of Medi-Cal beneficiaries to
visit doctors' offices for prescriptions. Afterwards, when a car was filled,
it would proceed to pharmacies to obtain the drugs. The drugs were frequently
sold or traded in the pharmacy parking lot. Other times, the caravan would

drive out of town and into the desert to conduct business.

The providers and organizers of the group were noted to drive Cadillacs, Mercedes
and other luxury vehicles. Many of the dealers and smaller traffickers displayed

all sorts of diamonds and gold jewelry.

Program recipients were recruited in an open manner. The leaders of the drug

ring moved into the community and concentrated their efforts in ghettos and poorer
neighborhoods. They offered free,narcotics. cash, and in some cases, weapons in
ethange for mérely using the recipients Medi-Cal health card. Many of the Medi-
Cal beneficiaries were alcoholics and/or drug abusers and were easily enticed by

the offer.

State investigators, together with officers from “he Los Angeles Sheriff's
Department, filmed a day's events beginning with the patients arrival and for-
mation at the physician's office all the way through to the actual possession

of the drugs. On this particular occasion, 20 persons waited for the doctor
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to arrive and when he did, all 20 were "examined" wi;hin 40 minutes, and were
on the road to the pharmacy. The drivers received a cash bonus for each trip,
apparently to defray the cost of personal vehicles. When either you or I have
a prescription filled, we generally receive one, two, perhaps three containers
which fit easily in one hand. The 20 persons in the film exited the pharmacy
with large grocery-type bags filled with drugs.

In this particular case, the drugs, largely purchased with taxpayer-financed
- Medi-Cal money, inciuded Dalmane, Valium, and Seconal, and when combined with
codeine, give the user an effect similar to heroin. Doriden is another drug
commonly used in this mixture, but unlike the others, it is not paid for by
the program. The codeine combination is a relatively new mixture Known on the
streets as "Loads" and "Four Doors". 1 am advised by medical experts that
Loads are considered to be @ lethal as PCP, quaaludes, and amphetamines.
It is also my understanding that withdrawal from "Loads" is more dangerous

and difficult than withdrawing from heroin,

Twenty deaths have been attributed to "Loads" and "Four Doors" in recent months
in Los Angeles County alone. At least six of them were on the Medi-Cal program.
We have determined that one of these individuals received a prescription that

could be used for "Loads", shortly before the overdose.

In October of this year, 51 criminal complaints in five California counties were
filed against the most flagrant violators. Just last week we completed filing
an additional 31 criminal complaints for a total of 82 against Medi-Cal bene-
ficiaries involved in the ring. Those individuals for whom complaints have been
filed, together with their 300 plus associates on the program, will be issued

RED Medi-Cal cards in the future. These red cards act as a flag and require
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providers to receive Department authorization prior to dispensing drugs or

filling prescriptions.

Most of the suspects have now been arrested. During the arrest process, some

of these people had weapons in or about their possession ranging from switch-
b1ade§ to shotguns. The ages of the suspects were from early twenties to ninety.
The twenty deaths in Los Angeles County involved both young and old including a
17-year-old female and a male in his seventies. One 75-year-oid male who was
arrested is well known to local authorities as a drug trafficker. According to
intelligence files, the individual would sit in a rocking chair on the porch of
his home and would sell drugs to anycne, including small children., The community
had been complaining about the drug traffic and the crackdown was well received.
Approximately one-third of those charged had prior criminal records ranging from
narcotic trafficking, rape and sex perversion, to armed robbery and other crimes

of violence.

We are currently concluding that part of the 1nve§tigation dealing with the pro-
viders associated with the “Desert Drug Ring". In fact, one of the physicians
involved is being suspended this month from further participation in the program,
The investigation report on this individual, along with approximately ten other
providers, will be referred to the California Attorney General for review and

possible criminal prosecution,

As a direct result of this case, we have received numerous additional complaints
and information on similar rings from physicians, pharmacies, and the general
public. From the information we now have, it appears that there are other
operations -- similar to the Desert Drug Ring, but perhaps larger in scope and
volume. We are currently investigating three such rings in metropolitan areas

much heavier populated than Bakersfield.
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In arother related investigation of fraudulent drug activity, it was revealed
that Medi-Cal beneficiaries located in Los Angeles County were stealing and
sometimes printing prescription forms, then forging physicians names to obtain
a wide variety of narcotic drugs. The suspects believed to be responsible for
the scheme caused hundreds of forged prescriptions to be passed in severa)
coastal cities within Los Angeles County. Complaints for these .suspects have
now been filed with the Los Angeles District Attorney. Since these people dié
not frequent the same pharmacies, positive identification was more difficult as‘
the pharmacies could not recall the suspects' descriptions. Consequently,

expensive and time consuming handwriting experts were called in to make the case.

Other examples of the types of Medi-Cal fraud the Department has encountered
recently, include individuals that have fraudulently applied for program benefits,
What many have done is to intentionally omit financial assets -- that if known
would cause their disqualification. We have found all sorts of such assets

hidden by beneficiaries. As we know, marijuana is rather popular these days.

So far this year, we have filed criminal complaints againat at least ten indi-
viduals for not reporting their illegal marijuana crops. The dollar value of

the crops has been estimated as high as % of a million dollars.

We are also working cases involving the wholesaling of Medi-Cal eligibility
stickers. The intention of these stickers is to control services performgd by
p}oviders. Each time a provider performed a service for the beneficiary, a
sticker was secured to support the basis for payment. We are investigating
persons who appear to be offering cash to beneficiaries for the{r stickers.
We suspect the stickers are then sold to providers, who in turn file fraudulent

claims with the program,



68

Mr. SHuTrTLEWORTH. I do appreciate this opportunity to present -
an overview of an ongoing investigation of medicaid fraud within
the State of California. I hope the information will provide the
committee with a greater understanding of program fraud and
California’s efforts to combat it. _

Approximately two-thirds of all criminal complaints filed against
Medi-Cal beneficiaries in California involve some form of drug
abuse. In view of this large monetary drain from the program and
the adverse consequences of drug abuse, the department has been
focusing its investigative efforts in this area.

Earlier this year, the department of health services investiga-
tions branch was contacted by an informant who told us about an
organized groug that was acguiring narcotics under the Medi-Cal
program by subterfuge and deceit. The subsequent investigation,
which has been in process for nearly a year, revealed some rather
startling facts.

A group of approximately 400 Medi-Cal beneficiaries were acquir-
ing large volumes of drugs for self-consumption, for sale, or for
trade for hard narcotics or. weall()ons. The operation of this particu-
lar group was centered in Bakersfield, Calif.,, a relatively small
California town.

The program patients would travel long distances from all over
the southern part of California to work the scam. One hundred
miles in 1 day was not unusual. The dollar cost to the Medi-Cal
‘program for the 3-year period that the ring was in operation, was
approximately $1%2 million and involved 4 million narcotic pills
with a street value of $6 million.

The drug ring operated with unusual boldness. Leaders would or-
anize 5- to 10-car caravans of beneficiaries to visit doctors’ offices
or prescriptions. Then the caravan would move onto the pharmacy

where in many cases the drugs were waiting to be picked up by the
beneficiaries.

Sometimes the drugs were traded right in the pharmacy parking
lot. Other times, they would move out to the desert or other remote
locations to make exchanges.

The providers and organizers of the group were noted to drive
Cadillacs, Mercedes, and other luxury vehicles. Many of the dealers
and small traffickers displayed all sorts of diamonds and gold jew-

elry.

lg,rogram recipients were recruited in an open manner. The lead-
ers of the drug ring moved into the community and concentrated
their efforts in poor neighborhoods. They offered free narcotics,
cash, and in some cases, weapons in exchange for merely using the
recipients Medi-Cal health card. Many of the Medi-Cal beneficiaries
were alcoholics and/or drug abusers and were easily enticed by the
offer. Others were just plain poor.

State investigators, together with officers from the Los Angeles
sheriff’'s department filmed a day’s events beginning with the pa-
tients’ arrival and formation at the physician’s office and on to the
pharmacy. And I do have a video tape of that.

The drivers of these vehicles received a cash bonus, apparently to
defray the cost of their personal vehicles.

I think it is interesting to note that when anly one of us usuall
has a prescription filled, we receive a very small bag that would fit
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into the hand. You will notice in the video tape that many of these
. people are exitinf the drugstore with grocery-type bags.

---~In this particular case, the drugs, largely purchased with taxpay-
er-financed Medi-Cal money, included dalmane, valium, and se-
conal, and when combined with codeine, give a similar effect to
heroin. Doriden is another drug commonly used in this mixture,
but is not paid for by the program. The codeine combination is rel-
atively new. On the streets it is known as loads and four doors. The
four door name comes from emperim four and doriden. I am ad-
vised by medical experts that loads are considered to be as lethal
as PCP and quaaludes. It is also my understanding that withdrawl
tl;rom. loads is more dangerous and difficult than withdrawing from

eroin.

In recent months 20 deaths have been attributed to loads and
four doors in Los Angeles County alone. At least six of them were
on the Medi-Cal program. We have determined that at least one of
these individuals received a prescription that was a basic compo-
nent of loads immediately before his death.

In October of this year, 51 criminal complaints in five California
counties were filed against the most flagrant violators of the ring.
Just last week, we completed filing an additional 31 criminal com-
plaints for a total of 82 against the ring members. Those individ-
uals for whom complaints have been filed, together with their 300-
plus associates on the program will be issued red Medi-Cal cards.
These red Medi-Cal cards serve as a flag to physicians and pharma-
cists to insure that they contact the department of health in Cali-
fornia and get prior approval before any future drugs are dispensed
to these particular patients.

Most of the suspects have now been arrested. Some have already
pled guilty. During the arrest process, some of these people had
weapons in or about their possession ranging from switchblades to
shotguns. The ages of the suspects were from their early twenties
to 90. The 20 deaths in Los Angeles County involved both young
and old, including a 17-year-old female and a male in his seventies.
One 75-year-old male was arrested—who was arrested was well
known to local authorities as a drug trafficker. According to intelli-
gence files, he would sit in his rocking chair on his porch and sell
drugs to small school children or whoever wanted it.

Approximately one-third of those charged had prior criminal rec-
ords ranging from narcotic trafficking, rape/sex perversion to
armed robbery and other violent crimes. '

We are currently concluding the part of the investigation dealing
with the providers associated with the rings. In fact, one of the
ph'%ﬁicians has already been suspended from the program.

at investigation report along with approximately 10 others on
other providers is being referred to the California attorney general
for possible criminal prosecution.

As a direct result of this case, we have seen numerous additional
complaints concerning similar rings. And they come from physi-
cians, pharmacies and the general public.

From the information we now have, it appears that there are
other operations similar to this desert drug ring, but perhaps much
larger In scope and volume. We are currently investigating three
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such rings in metropolitan areas much heavier populated than
Bakersfield, Calif. |

In another related investigation of fraudulent drug activity, it
was revealed that Medi-Cal beneficiaries located in Angeles
County were stealing and sometimes printing prescription forms,
‘then o'i'%ing physicians names to obtain a wide variety of narcotic
drugs. The suspects believe to be responsible for the scheme caused -
hundreds of forged presc ’&t):ions to be passed in several coastal
cities within Los Angeles County. The district attorney has filed
complaints in a number of those cases.

- Other examples of the types of Medi-Cal fraud the department
has encountered recentlgeinclude individuals who have fraudulent-
?' applied for program benefits in the first place. But many have
one this intentionally to get financial assets. If that had been
known in the beginning, these people would never have been
placed on the program. _ T

So far this year, we have filed criminal complaints against at

least 10 individuals for not reﬁorting illegal marihuana crops in
-California. Some of the crops have been estimated at a value of
nearly a quarter of a million dollars. R
- We are also working cases involving the wholesaling of Medi-Cal

eligibility stickers. The intention of these stickers is to control serv-
ices performed by providers. And then it is included in the billin
to the program. We are investigating persons who appear to be of-
fering cash to beneficiaries for their stickers.

I expect this information would be of value to the committee. I
do have a video tape that is fairly short if you would care to see it.
What Yyou will see—it is two 1parts. The first phase of it is at the
doctor’s office. The parking lot is fairly empty. You will see a
number of cars arrive. You will see the doctor arrive in 20 minutes.
The doctor supposedly examined 20 patients. They are out the door
and on the way to the pharmacy. We used two undercover cars to
video tape both of these. One was at the doctor’s office and one was
at the pharmacy.

I think it is important to bear in mind this is 1 day, there was
one doctor and one pharmacy. In reality, this happens just about
every day. There were numerous doctors and numerous pharmacies
involved.

So without further ado.

R)thereupon, the video tape was shown.]

r. SHUTTLEWORTH. I think you get the idea. And, again, this is
a daily occurrence. This is one isolated incident. It happened four
or fives times a day like that that we know about.

I would be happy to answer any questions that you may have.

Chairman HeiNz. Mr. Shuttleworth, Senator Dole, who is co-
chairing this hearing with me today, had to go to a conference. He
does intend to return. But what you have just described is’a very
commendable undertaking by your department, the investigations
branch of the Department of Health of California.

I understand that the desert drug ring may have defrauded
Medi-Cal, which is about 50 percent federally paid for and 50 per-
cent State paid for, of about $500,000. You indicated a moment ago
that there are other rings, other activities like this throughout the
State, and that this is not at all unique or unusual. Is that correct?
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.. "Mr. SHUTTLEWORTH. Yes, sir, itis. @~ = .
~ - Chairman HEINz. Now the Federal Government, in fact, does pa
~ for a federally funded medicaid fraud abuse unit at the State level.
I was wondering if you had any dealings with the medicaid fraud
. gbttxiq ?nit, which is part of the Inspector General’s office of HHS,
© in this - S
Mr. SHUTTLEWORTH. We have a limited amount. It probably could
be a little bit better. I believe Bob Evans is the gentleman in the
western region that we work with. We do exchange information
and we assist each other in a number of cases. N
: hChgirma'n Hzinz. Now did you have any help in this case from
‘them? , , o o |
Mr. SHUTTLEWORTH. No, sir. No. This is strictly a medicaid case
which couild best be handled, we believed, at the local level.
Chairmanh HEeinz. The Inspector General’s office wasn’t involved
in any way? : ,
‘Mr. SHUTTLEWORTH. No, sir. o - ‘
Chairman HEeINZ. You have got a situation here slightly different
from the one we saw a moment ago. We had expert testimony from
a provider who engaged in a myriad of fraudulent activities. What
. you have here is recipient fraud, aided and ‘abetted by a doctor,
provider. But, nonethless, in the first instance, the people appar-
ently directly benefiting were recipients, Is that correct? ,
Mr. SHUTTLEWORTH. Well, both benefited, because as I suggested,
the doctor did not really examine the patients. In the film it was
obvious that he did not examine anyone. -
_ Chairman HEgiNz. In terms of drugs and the sale on the street,
. the recipients benefited. In terms of processing claims for services
not received, the doctor benefited. -
Mr. SHUTTLEWORTH. That’s true.
Chairman HEeinz. Did the doctor receive some money for his role
in this scheme? :
Mr. SHUTTLEWORTH. Absolutely.
-Chairman HEeiNz." About how much? »
Mr. SHUTTLEWORTH. He would claim $20 a doctor visit times 20
p‘eogle.' That's $400. : : o
Chairman HEeinz. That's pretty good for an hour’s work.
~ Mr. SHUTTLEWORTH. Absolutely. Yes, sir. "
" Chairman HEeinz. Now you indicated that one of the doctors in-
- volved is being suspended. What about the other doctors? Have dis-
- ciplinary actions been taken? | . :
Mr. SHUTTLEWORTH. We hope we car suspend them. But first, we
:yanp to try criminal prosecution with the attorney general in Cali-
ornia. . - . : ‘ s
_ai(i)gnda}?irman‘anNz. Do you know if any of them are going to get -
, l\t‘g filli?umzwonm. Do I know if any of these people are going to
- go to jai \ e ~
Chairman Heinz. Will any of them go to jail?
Mr. SHUTTLEWORTH. I doubt it. _
Chairman HEeINz. You doubt it? o :
Mr. SHUTTLEWORTH. Yes, sir. From past experience, I doubt it.
- Chairman HEINz. You have it clearly for all to see, and that’s
one of the reasons we showed this tape, something that is as fraudy
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and as phoney as a $3 bill taking place right under everybody’s
noses, as evidenced as by these TV cameras. And those people, you
think, will not go to jail. How can that be? - s

. Mr. SHUTTLEWORTH. Some of the beneficiaries may go to jail. The
ring leaders and such with prior ciminal records may wéll go to
jail; especially, those charged with felonies, But my experience is
that it is very rare for providers to ever see the inside of a jail. And
if he or she does, it's usually for a very short' time and it's over
weekends or in the evenipgs or some such thing. E |

Chairman HEINz. There is one last question I want to ask you
before my time expires and it is this: You have apparently a fairly
effective antifraud unit. Are you required by the Federal Govern-
- ment, for the purpose of combating medicaid, to have such a unit?
. Mr. SHUTTLEWORTH. Absolutely. That’s my understanding, There

is a legal requirement.

Chairman HeINz. Now has your program ever been auditéd or
measured against criteria or performance requirements by the In-
spector General’s office to find out if your pro%ram is any good?

. Mr. SHUTTLEWORTH. We have been audited by HHS, but I am not
sure if the Inspector General was involved. ’ ‘

“Chairman Heinz. What about the Insyector General?
- Mr. SHUTTLEWORTH. I'm not sure. . ;

.~ Chairman HEINz. I would think you would know if the Inspector
General’s office came in and said that you are supposed to have a
program; do you have one? And let's see what you are doi g and
see if it is any good. I gather the answer to that is really “no.’

Mr. SHUTTLEWORTH. To my knowledge, I haven’t heard of such
an examination. .

Chairman HEinz. So it would be possible for your State to have
you as head of the program but not have any program?

Mr. SHUTTLEWORTH. In essence, I assume you are correct. '

Chairman HEeinz. And from what I can tell, you are doing a good
job. But the other 49 States—the Inspector General’s office, as we
all know is supposed to crack down on this kind of thing, receives
money from the Congress to have a medicaid fraud unit. There is
one in your State. | -

Mr. SHUTTLEWORTH. Yes; there is. :

Chairman HEeiNz. They, as far as you can tell—we could have 49
og?; States where there is just a figurehead and no effective State
effort. . ;

- Mr. SHUTTLEWORTH. Well, I didn’t suggest that because, as I men-
tioned earlier, Senator, while we do cooperate with the local
people, with the Inspector Generals Office in San Francisco—and

rhaps just for a bit of information, I understand they only- have
: }2 investigators to cover four or five Western States so they are

in, : o .
Chairman HEeiNz. How many? Would you repeat that, again, for
the record? ‘ : .

Mr. SHUTTLEWORTH. It's my understanding that Bob Evans has
g?.a 1i;::vesstigsd:ors for the Western States. For all of the Western
8. ' '

Chairman HeiNz. For all the Western States?

Mr. SHUTTLEWORTH. Including the State of California. Yes, sir.
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- Chairman Heinz. Well, I would think that would be inadequate
. not only to go after the obvious fraud and abuse, but I think it
‘wf(t)‘uld even be inadequate to have adequate cooperation with your
o1lice. - - : .

Thank you very much, Mr. Shuttleworth.

Mr. SHUTTLEWORTH. Thank you, Senator. |

Chairman HEINz. Senator Mitchell.

Senator MITcHELL. Mr. Shuttleworth, does California have a pro-
cedure for registering providers before they are eligible for reim-
bursement under Medi-Cal? '

~ Mr. SHUTTLEWORTH. Yes; we do. We have an application process.
It's reviewed by the internal system. We have a suspension list
that’s about yea thick. [Indicating.] We check with other agencies
to see if the person or the organization is under any kind of investi-
gation before provider status is granted, especially on reinstate-
ments. .

Senator MitcHELL. Do you inquire on the form whether or not

: th’gdprovider has a prior criminal record?

r. SHUTTLEWORTH. I don’t believe we do.

4 ?enator MrrcHELL. Do you think that would be a useful thing to

o .

. Mr. SHUTTLEWORTH. Absolutely. And that has been suggested in
the past. I don’t know if it has been changed yet, but we have sug-
gested that.

Senator MiTcHELL. You were here when Dr. Kones testified this
morning?

Mr. SHUTTLEWORTH. Yes.

Senator MircHEL. And based upon that, do you believe that
would be a useful tool—simple or useful tool—for the Federal Gov-
ernment to follow as well?

Mr. SHUTTLEWORTH. Absolutely.

Senator MrrcHELL. Now the crimes depicted on the video tape
this morning could not have occurred without provider cooperation,
could they?

Mr, SHUTTLEWORTH. Yes; they could, but not to the extent that
they did because we do have individuals that are printing their
own prescriptions and that commit other crimes not needing physi-
cian particiﬁation.

Senator MiTcHELL. But on the scale that we saw this morning.

%\EraSHU'I‘I‘LEWORTH. Pretty tough to do it without the doctors in-
volved. . :

Senator MitcHELL. And would say, based upon that, that the
pharmacist was also involved?

Mr. SHUTTLEWORTH. We believe some pharmacists are. Whether
that particular one was or not——

Senator MitcHELL. You had eight or nine people who went into
the same drugstore 2 days in a row and purchased large quantities
of lelrescription drugs. . :

r. SHUTTLEWORTH. Generally, some drugstores must be involved
in, but whether this particular one was or not—it might have been
a 1 day situation with that drugstore.

Senator MitcHELL. Right. I understand that. And I am not trying
to get you to say a particular person was involved in the crime. But
based upon your experience, the volume of criminal activity of this
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- type occurs with the cooperation of providers both at the doctor
and at the pharmacy end. Would you say that is a fair statement?

Mr. SHUTTLEWORTH. Absolutely. - :

Senator MrrcHELL. So in order to make this type of activity more
difficult, at least in the volume indicated, it's important to have ef-
fective deterrents with the providers, is it not?

Mr. SHUTTLEWORTH. Yes, sir. ‘ ,

Senator MrrcHELL. Anid I was rather disturbed at your—or dis-
tressed, I should say, at your suggestion that in your experience,

roviders would not ever see the inside of the jail, but all of the

edi-Cal or some of the Medi-Cal recipients would. Those black
gentlemen that we saw walking out of the drugstore are much
moreé likely to go to jail than the doctor who we didn’t see. Isn’t
that true?

Mr. SnuTrTLEWORTH. Yes, sir; that's correct. :

Senator MrTcHELL. Do You feel it’s important, as a deterrent,
that people like that and like Dr. Kones and others actually serve
{)rison sentences to serve as a deterrent to the providers so that

hey would know that there is some punishment involved in this
process not just for those at the bottom end of the scale.

Mr. SHUTTLEWORTH. I think that’s one of the few ways that the
problem can be dealt with groperly. As of today, most people are
committing abuses and fraud against the program—I think they do
80 because there is so little risk of having to pay any serious penal-
Ey,‘ other than paying the money back and being placed on proba-

ion.

Senator MITCHELL. So the only thing really is that they are
losing the benefits and whatever loss of reputation is involved

Mr. SHUuTTLEWORTH. That's correct. Right.

Senator MircHELL. Well, I wanted to say that as a former judge, I
am deeply concerned. And I agree with you. That's the point I
wanted to make with Dr. Kones. I can understand why it is in his
interest not to go to jail.

Mr. Chairman, I appreciate Dr. Kones coming here, but it's
rather clear to me that he has his own objective in mind in coming
here. And I can assure you that when he goes up for sentencing,
his testimony here today will be cited at great length in an effort
to indicate his rehabilitation and so forth.

But I just want to say that I think it is important not only for
this program, but it’'s important for this country that we have a
szstem in which all persons are treated equal before the law. And
that it’s not just the poor or the minorities who spend their time in
jail, as is too frequently the case.

Right at this very moment, someone in the United States, some

rson is being sent to jail for stealing $10, $50, or $25. That person
18 almost certainly poor, and likely a member of a minority Tﬁroug
and not someone like Dr. Kones and some of these others. That,
think, is something we could do in this country that would greatly
deter this type of activity.

Thank you, Mr. Shuttleworth.

Mr. SHUTTLEWORTH. Thank you.

Chairman HeiNz. Senator Cohen.

‘Senator CoHEN. Mr. Shuttleworth, I notice on page 2 of your
statement you said that the providers and organizers of the group
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were known to drive Cadillacs, Mercedes, and other luxury vehi-

cles. And that many of the dealers and smaller traffickers dis-

played all sorts of diamonds and gold jewelry. That might take in a

(ghOOd part of the State of California. It must make your job very
ifficult. [Laughter.] \

When in southern California, I don’t see anything but Cadillacs,
Mercedes, and other luxury vehicles. :

Mr. SHUTTLEWORTH. This wasn’t in Los Angeles, by the way. It
was in the desert so it was unusual.

Senator CoHeN. All right. How many doctors have been prosecut-
ed since you have been in your position for abusing the medicare
- gystem?

Mr. SHUTTLEWORTH. Criminally?

Senator CoOHEN. Yes.

Mr. SHUTTLEWORTH. Well, criminal prosecution is handled by the
attorney general, of course. And I would venture to guess in the
past 2 or 3 years perhaps 40 have been prosecuted criminally.

Senator CoHEN. Forty doctors?

Mr. SHUTTLEWORTH. Forty providers. It would probably involve
mostly doctors and some pharmacists, laboratories, and others.

Senator CoHEN. Now on the film you indicated that the same
- people had walked in the day before, coming out with the same size
bag.

Mr. SHUTTLEWORTH. That’s correct.

Senator CoHEN. Where did they get that prescription from?

Mr. SHUTTLEWORTH. That came from the doctor.

Senator CoHEN. Same doctor?

Mr. SHUTTLEWORTH. Yes, sir.

Senator CoHEN. So he made a half hour call at the same build-
ing, same time, same place, to the same people, the same prescrip-
tion, and they all walked down to the same pharmacy?

Mr. SHUTTLEWORTH. Right. One of the doctors even had a ma-
chine in his office that was plugged into a pharmacy. And all he
- had to do was punch out the prescription and it registered right
inside the pharmacy.

Senator CoHEN. And you indicated that this same doctor got $400
for that half hour of nonwork. How much did the drugs cost? How
anuch?does the taxpayer have to come up with to pay for those

ru

r. SHUTTLEWORTH. Well, for the period of time it went on—this
is a smaller ring. This is $1% million stolen from the Medi-Cal pro-
gram.

Senator CoHEN. You know, my father has a bakery and I watch
people go in and buy rolls and bread and they come out with about
the same sized bag. I have never seen this take place before. People
just line up and just come out with big bags like that full of drugs.

Mr. SHUTTLEWORTH. We had never seen it before, either.

Senator CoHEN. I think that most of us are rather shocked to
find out that the doctor is still under investigation—I would hope
under very serious investigation, intensive investigation with that
kind of evidence. It's almost a presumption of illegality under those
circumstances.

Mr. SHUTTLEWORTH. It certainly is.
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Senator CoHEN. And I would say the same for the pharmacy as
well. I don't know how manX ? armacists just have the same
people lining up with that kind of an order 2 days in a row. And it
was probably a lot longer.

But you didn’t cover any other time frame?

Mr. SaurrLeworTH. The field investigators did but thegr didn’t
put it on tape. Sometimes instead of 20 people, up to 50 people
would be involved.

Senator CoHEN. And one of the problems that we talked about
earlier today is that there is very little risk of detection, little risk
of prosecution, little risk of conviction, and very little risk of severe
penalties. And you measure that against the amount of money in-
vol\iled, and we can see how we have contributed to the system that
we have. -

In the State of Florida, for example, they have got a very serious
drug problem. It's about a $7 billion industry in the State of Flor-
ida alone. DEA, back in 1979—I think they seized and confiscated
something like $25 million. Now given the odds of detection, arrest,
confiscation, $25 million barely makes their budget. But $25 mil-
lion out of a $7 billion industry in the State of Florida alone. Close
to $50 billion nationally.

So I repeat what Senator Mitchell has touched upon and others
as well; that is, we have a situation where we have a lot of incen-
tive to commit wrong doing and very little disincentive to prevent
it. And I would reiterate that the problem we have is part of our
judicial system as well. How Dr. Kones could come in here and
come before this committee, relaying all of the information that he
did, and yet be faced with a 30-day actual jail sentence. And he will
write three more books; ending up on the Donahue show saying
how he was able to cheat the Federal Government.

Mr. SHUTTLEWORTH. That's not atypical from my experience.

Chairman Heinz. Thank you, Senator Cohen.

Just so the record is accurate, it is my understanding that Dr.
Kones does face 10 to 15 years for the last episodes. The first epi-
sode was 30 days.

Senator CoHEN. I believe he had a 5-year sentence, and only 30
days of that 5ﬁvear sentence was served.

hairman HEINz. That'’s correct. Senator Baucus.

Senator BAucus. Thank you, Mr. Chairman.

Mr. Shuttleworth, is it fair to say that very few abuses occur
without the cooperation to some degree or another of the provider?

Mr. SHUTTLEWORTH. Yes. Many of them do.

Senator Baucus. Most?

Mr. SHUTTLEWORTH. That’s hard to say. We don’t really keep sta-
tistics like that.
¢ Slgnator Baucus. But based upon your experience and your gut

ee

Mr. SHUTTLEWORTH. Sure. We have 3 million beneficiaries on the
program in California, and 100,000 groviders. Every month, we get
somewhere between 1,600 and 2,000 complaints on both providers
and beneficiaries.

Senator Baucus. Could you more precisely explain why it is that
80 many providers get off?

Mr. SHUTTLEWORTH. I can’t answer that, Senator.
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~ Senator Baucus. You must have some feeling. I guess it bothers
you as it does us. '

Mr. SHuTTLEWORTH. They can afford better counsel. I'm sure that
has a lot to do with it.

Senator Baucus. What about the penalties?

Mr. SHUTTLEWORTH. Their standing in the community has a lot
of influence on that factor.

Senator BAaucus. Do you know whether the general statutes
allow for a long enough prison sentence? :

Mr. SHUTTLEWORTH. Oh, I think the statutes are fine the way
they are. If the law provides for a 5-year sentence, but it is sus-
pended by the court, I think that’s where the problem comes in.

Senator Baucus. Is there a problem in overlap and interface be-
tween various agencies as between perhaps Medi-Cal and the U.S.
Attorney General’s office in California? Or at the Federal level be-
tween medicaid and medicare? And then the U.S. Attorney’s office
and Justice and the others? Is that part of the problem?

Mr. SHUTTLEWORTH. No. I don’t believe that’s part of the prob-
lem. I just referred a case, by the way, to the Inspector General’s
office in San Francisco. And he thought it was good enough and
had enough attraction for the FBI. I understand last week the In-
spector General referred it on to the FBI because the FBI could
better handle that kind of case.

So we are discussing the cases and exchanging information on an
- ongoing basis.

nator Baucus. So you are saying that better counsel is one of
the reasons why doctor’s get off.

Mr. SHUTTLEWORTH. Their counsel and, of course, their standing
in the community. I would say that perhaps in a remote location,
maybe he's the only doctor in town. And depending on the nature
of the offense, perhaps the court would believe if we lose this
doctor we won’t have one. And something is better than nothing,
deg:ndent on the circumstances.

nator BAucus. How widespread is this fraud in California?

Mr. SHUTTLEWORTH. That’s a good question, Senator. I would
}'xate to estimate it. I could honestly say it's in the millions of dol-

ars.

Senator Baucus. Millions of dollars in Medi-Cal alone.

Mr. SHUTTLEWORTH. Absolutely. No doubt about it.

Senator Baucus. Tens of millions?

Mr. SHUTTLEWORTH. Sure. Easy.

Senator BaAucus. Hundred of millions?

Mr. SHUTTLEWORTH. Um. [Laughter.]

Couple of hundred, maybe.

: Sg’nator Baucus. Possibly a couple of hundred millions of dol-
ars?

Mr. SHUTTLEWORTH. I would say a couple of hundred easy.

Senator BAucus. Frankly, I find it outrageous that doctors and
other providers are getting off. As I am sure everyone is. And I am
just groping, searching trying to find some way to put these guys
and gals in jail. And whether it takes stronger prosecutors or more
pe;s:x}élpl or whether it takes some more dollars—I don’t know
what it is.

89-601 O—82—~—6
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I am worried along with Senator Mitchell about what Dr. Kones
is trying to do here. I worry that he is going to come here and the
foundation will be laid and the judge will say, well, he is trying to
help out and reform. And then we will have a situation where an-
other provider who is ripping the Government off is getting off.

“And .feople see that in maybe 3 or 4 months he is going-to get off.
And I frankly hope that the judge looks very strongly at the deter-
rent effect when trying to decide what sentence to im upon Dr.
Kones and any others who attempt to cooperate. I think there is

~ ttf)ro much plea bargaining around here. And too many people get

o L

And you are right. It is a societal ‘i)reference, unfortunately still,

to certain people who are established and who have reputations in
“certain communities. And I find it outrageous, and I just hope that
all of us quit that immediately or we are going to find ourselves in
here with not one Dr. Kones, but manﬁ'.

Chairman HEINz. Senator Baucus, thank you. Senator Pryor.

Senator PrYor. Do you think that the States can do a better job
in policing this whole situation than the Federal Government?

Mr. SHUTTLEWORTH. I am biased, of course. But perhaps they can
simply because the States are closer at the local level. They may
have better contacts with local police. Most of my investigators are
ex-é)olicemen from somewhere in California so they know the ins
?n 1oui:ﬁs of the system perhaps better than someone at the Federal

evel.

State investigators live in remote areas as well as larger cities.
Places even more remote than Bakersfield. So they are familiar
with peolple on the streets and others that can furnish good infor-
mation. I think they can acquire information easier.

Senator PRYOR. ﬁou feel the impact of the Inspector General
of the Department of HHS in your daily activities?,

Mr. SHUTTLEWORTH. Not routinelK. o, Senator.

Senator PRYOR. Are you saying that they are not totally commit-
ted nor involved to the extent that they should be in your particu-
lar State of California?

Mr. SHurTLEWORTH. No. Not at all. As I suggested earlier, it is
my understanding that the IG on the west coast has 20 investiga-
tors. I am sure that keeps the IG very busy out there. And between
exchanging information and perhaps a case now and then that re-
~ lates to one or the other, we have the same problem. We have
something like 40 or 50 investigators to handle 20,000 complaints
every year. And it’s a big job.

Senator PRrYoRr. I am just giving you a hypothetical situation. I
am not an advocate, necessarily, of this position. But if we say abol-
ished the office of the Inspector General of HHS, and gave all the
money to the States to police this horrid situation that we are
faced with today, how would this impact on the problem?

Mr. SHUTTLEWORTH. I don’t think I really can answer that fairly
because I'm not that familiar with the IG’s accomplishments, and
the real mode of their operation. I don’t have the information
about all the cases they have worked, and why their accomplish-
ments is such as it is. .

Senator PrYOR. Is there any degree of frustration among you and
your colleagues around the country that occupies similar positions
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with—it has been called not only a ‘‘bureaucracy” in the Inspector
General’s office but in addition to that lack of cooperation or lack .
of will by the Department of Justice in prosecuting cases. ‘
"~ Mr. SHUTTLEWORTH. I am. not familiar with problems such as

K that at all. We have not really had that kind of an ongoing contact

~ with them so I really cannot say from a day to day working rela-
" tionship Senator.

Senator PrYor. Thank you, Mr. Chairman.

Chairman HEINz. Senator Chiles. ' e

Senator CHiLEs. Can you tell us, Mr. Shuttleworth, in the cases -
that Kou are looking at with the medical providers or the doctors—
are there a lot of instances where these doctors also own an inter-
“est in the pharmacy or in the drugstore?
~ Mr. SHuTTLEWORTH. We believe they do in certain cases. Yes, sir.

Senator CHILES. You are not able to tell what percentage of cases
or anything like that? :
~ Mr. SuurrLEwORTH. Well, sometimes, the doctor will own the
- pharmacy outright, Sometimes there will be a partner or some
such thing. But it does vary from case to caase. '

In the particular situation that you saw on the tape, I don’t be-
lieve the physician had a:f direct relationship with the pharmacy.

Senator CHILES. That’s all.

Chairman HEeiNz. Mr. Chairman, I would just make one observa-

- tion unless you have any questions. We saw peo%lle coming out with

shopping bags full of very lethal medication. They would go into
the same pharmacy or another pharmacy everyday, as I under-
stand it, and fill up a shopping bag and walk out. Enough medica-
tion in a week, I suppose, to kill hundreds of people. As you men-
tioned, 41 people who, in fact, did die.

Mr. SHUTTLEWORTH. Twenty people.

Chairman Heinz. Twenty people. Excuse me. Now an observer
such as the investigator who is standing outside would clearly
~ notice that something was afoot here. But I understand that the

way you found out about this was through an informant in the

drug ring itself. These individual recipients were taking huﬁe
amounts of drugs out of a pharmacy and were never noticed by the
actual payment agency, Medi-Cal, itself. We all know there are
supposed to be computers that look at the-records of either individ-
ual providers or -individual patients. How is it possible that the
actual agency itself, in this case, the Medi-Cal agency—I'm sure it’s
also true in medicare—didn’t notice? .

Mr. SHUTTLEWORTH. Well, one of the reasons is that these people
“doctor shop” as we call it. They don’t always go to that same
doctor. The next day they may go to a different one.

Our computer system in California has something like 600 or 700
edits and audits. Everytime a bill comes through, that bill is sub-
ject to these audits and edits. And everytime we add 10 more
audits and edits, the providers that are abusing the program along
with the beneficiaries find a way to circumvent the way the system
is operating so we go back and add 10 more.

Chairman HEgINz. Well, I hear what you are saying. The time is
short. But I don’t really understand how it is possible that we
couldn’t design a system to tell us when someone is daily getting
enough medication to probably kill everyone on the block. Why
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-can’t-we tell that from these sophisticated processing systems that
we have.. That just seems incredible in this day and age of modern
information management techniques. People never fail to get billed
these days. If they are $2.26 overdrawn on their checking account,
they get a nasty notice from somebody. It’s amazing we cannot gen-
erate a nasty notice within Government for someone who is cheat-
Ing. ’ : _

Thank you, Mr. Shuttleworth.

[Following letters and material supplied by Mr. Charles H.
Shuttleworth:]
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P 5tare OF CatCt 4 HIALTH AND WEITARE AGENCY . EDMUND G. SRIWWN 45, Gror aur
P W PR ES o . . A T STARETS AW ST | ¥ . Al e 2 8 WA e S -
DEPARTMENT ,OF HEALTH SERVICES N
2142240 P SIRLTY Y TAR
SACRAMENIO, CA 93814 1o/

November- 25, 1981

Bf11 P:Yxmandaris
United States Senate’
gpgggn Committee on Aging

Washington, D.C. 20510
Dear Bi11: .

This 1is pui-suant to our recent telephone conversations regarding the “"Desert Drug
Ring" case associated with the Medi-Cal progran, ’

At your request, 1 am enclosing the Department's news release and examples of the
press coverage relating to the investigation. This data fairly well presents the
big picture® of the case. In addition, the following are facts which may be of
interest to you.

The twenty related deaths occurring in Los Angeles County involved persons from
17 to 74 years old. The ethnicity of the approximate 400 Medi-Cal beneficiaries
was largely black, males and females, ranging in age from early 20's to 90 years,
After the arrests, it was learned that one of the Individuals, a 75-year old
male, who used a cane to assist him in walking, is known to police as a major
drug trafficker. According to intelligence files, the individual would sit on
the porch of his house while in a rocking chair, and would sell drugs to anyone,
including small school children. A minister and his wife were also included in
those arrested as major pushers/drivers. Ouring some of the arrests, knives,
handguns, and shotguns were found on or about the suspects.

In addition to facing criminal charges, all of those arrested will be issued "red"
Medi-Cal cards, which will require providers to receive authorization prior to
rendering service to such individuals. This enables the Department to reduce the
risk of subsequent fraud by the same individuals.

We are continuing our investigation of other beneficiaries and suspected providers
at this time. As you requested, 1 will keep you informed of the Department's
proiress in this area. In the meantime, if we can further assist you please let
me know, .

Sincerely,

4/(%’“%
C. H, Shuttleworth, Chief

Investigations Branch
Attachments

cc: Beverlee A, Myers
Director
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'OEPARTHENT OF
HEALTH SERVICES

714 P STREET, SACRAMENTO, CA, 95814

NUMBER: 48-81 DATE: October 13, 1981
FOR RELEASE: IMMEDIATE T CONTACT: peverly powell

(916) 322-2060

) State Department of Health Services Director Baverlee Myers today announced |

that 51 criminal complaints have been filed in five counties against Medi~Cal

_ beneficiaries for illegal drug trafficking estimated to involve more than 1.5 million

pills at a cost to the Medi-Cal program of 3506,000 annually. The .Itreet value of
these pills is estimated at $3 million annuaily.
Filing of the criminal complaints by local district attorneys is the culmination
of a nearly year-long investigation of more than 300 Medi-Cal beneficiacies and’ prwtéer‘
by the Department's Investigations Branch. .
Investigators found that Medi-Cal beneficiaries developed a variety of {llegal
lcbgnel to f1legally acquire large quantities of dangerous drugs purchased with taxpayer-
financed Medi-Cal monies. The drugs, including Dalmane, Valium and Seconal, when ‘
conbined with codeine, give the user an effect similar to heroin. Doriden is another
drug commonly used in this mixture, but unlike the others, it is not paid for by the
¥edi-Cal program. The eod-iru. combination is a relatively new mixture krnown on the
streets as “Loads® and “Four Doors.® '
Twenty deaths have been attributed to "Loads” and "Four Doors" in recent months
in Los Angeles Oounty alone, At least six of the deceased were Medi-Cal beneficiaries.
Investigators believe that prescriptions involving the components of Loads and Four Doors,
linked to the Medi-Cal beneficiary deaths, were paid for by the program. ’ ;
Beneficiary prescription profiles are baing examined to verify or reject the theory
that they died of ovo:;losel of drugs purer'used through Medi-Cal.

State officials are concerned that this type of drug activity could lead to

increased drug trafficking in the schools. Although the Modt-(:ai program does not pay
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for such drugs as marijvana, PCP, LSD and Quaaludes, these drugs are very popular in
the school systuin according to narcotic experts, who fcar this new, potentially lethal
Shigh® will, also (ind its way inio.the schools. »

Accor6£n§ to Charies Shuttleworth, chief of the Department's Investigations Branch,
the principal drug dealers and organizers have long criminal records, have been observed
carrying weapons, and gré considered unusually dangerous.

"The dealers would organize groups of Medi-Cal beneficiaries with the incentive of
free ‘Loads' for lndividuai usage, or tﬁe beneficiary could elect to trade all or part
.of the pkescrtbed dangerous drugs for heroin-china white, cocaine or other narcotics,"
Shuttleworth explained,

"Investigators also observed apparent trading or buying of deadly weapons during
the drug dealings. Some beneficlaries openly sold the dz;gs.

"Frequently on a daily‘basia, dealers would pick up five to six beneficiaries
per car and érave} in caravans more than 100 miles round trip. The caravans would
stop and sometimes 30 to 40 persons at a time would visit a doctor's office, be
examined, and receive drug preséxlptlona. -

“One specific surveillance showed that 20 people went through these exans in a
combined total of 40 minutes, an average of two minutes per patient per exam,*
Shuttleworth said, )

-‘ "The caravan would then groceed to a designated pharmacy to have the prescriptions
filled, " he continued. ;In some cases, the physician had a direct liqe to the pharmacy
and would call ahead, enabling the pharmacist to have thé prescrtptioﬁs ready and
waiting when the Medi-Cal beneficlaries.arcived,"

The trading and selling of the drugs often took place immediately afterwards in
the pharmacy's parking lot. In other instances, the caravan would travel to a more
remote area for the final exchange.

"Much of this activity was photographed and kilmed by our Department's investi-

gators and the Narcotics Division of the Los Angeles County Sheriff's Department

during surveillance operltioq%,' Shuttleworth added.
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Another facet of the investigation revcaled that other individuals, some Medi-Cal
yeneticiazte: Pnd sone not, accelerated tée&z drug traffic activity by eliminating the
need for a physician. These individuals either 'stole physician prescription blanks or
had fictitious ones printed, then forged a physician's signature to get whatever drugu.

: desired, . ‘

On the street "Loads® sell for between $10 and §20. They produce an effect similar
to that produced by heroin, at nowhere near the cost. Department investigative intelli-
gence'data indicates that this forn of dryg abuse !; becoming increasingly prevalent
due to its cheap cost and accessibility, 4

, In addition to the 51 criminal complaints just filed, Department of Health Services
investigators have filed 89 other criminal co&plaints this year, 53 of which involved
drug abuse. An additional 46 criminal complaints will be sought during the next 30 days
to close the current investigation, Red Medi-Cal cards, alerting physicians and
pharmacists to known drug abusers, will be issued to mate than 300 Medi-Cal beneficiaries
as a result of the overall investigation.

In announcing the 1ega1‘actions taken by the Department, Director Myers said,
. "While the vast majority of Medi-Cal beneficiaries are not abusing the program, it is
important that suspected abusef.be thoroughly investigated and resolved, particularly
in this era of limited public resources for public health prograns,

"The Department receives a large volume of complaints alleging various forms of
Medi-Cal fraud and abuse," she added. "We are currently receiving anxwhere from 1200
to 1500 calls per month on.our toll-free telephone complaint system run by the
Investigations Branch.

“Our existing staff of 25 investigators has found that about one-thi;d of these
calls provide informat?on worth pursuing, I believe éhe illegal activities uncovered

in this particular investigation are by no means isolated incidents. As time and

manpower permit, we anticipate similar investigations in other parts of the stage.'
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" Senator MITCHELL. Mr. Chairman, could I make just one com-
ment before Mr. Shuttleworth leaves because I think it is impor-
tant not to leave an unfortunate implication present. Much of the
‘questioning, myself included, involved the &roblem of significant
punishment for providers as a deterrent. We talked about that.
And we asked.you for your thoughts on it. And you were very cir-
cumspect in your answers. A

_ The problem goes ,beﬁ'ond just the factors that you discussed, Mr.

Shuttleworth. And I think it is important that they be identified
since so much of the discussion was on this subject. It is really basi-
faé]y part of our system. And it does not lend itself to a simple so-

ution.

Criminal punishment takes into account two facets: The nature
of the crime and the nature of the offender. There is a superficial
appeal to the idea that everybody who commits a specific crime
ought to get the same sentence, but, in fact, any analysis of that at
all would make it clear that more injustice would be perpetrated
‘}b;y‘adopting that principle than by adopting the principle we have

ere.

Maybe we saw here one of the reasons for this. You indicated
that the Medi-Cal recipients had been indicted, but the doctor was
still under investigation. Even if the doctor is prosecuted, he is
very likely to be tried in a different courtroom, before a different

~judge, in a different city, at a different time. And, therefore,
through no individual malfeasance, through no desire of anyone to
let someone off, he may receive a lesser sentence for all the reasons
you suggest. Judges are more reluctant to send a doctor with no
' grior criminal record and who had not done anything else wrong in
is lifetime to jail than someone to whom all these factors don’t
pertain.

It's a very big problem that can’t be solved here. I feel very
strongly, as I said, that it’s important for this program and for the
whole justice si;stem that some of those who are benefiting most—
and it’s clear that the doctors benefit the most. The doctor made a
lot more than those fellows walking out of that drug store—be sent
to é'ail and suffer severe punishment. It's a very complex problem
and it doesn’t lend itself to a simple solution.

Senator PrYoR. Mr. Chairman, may I ask just one question?

Chairman DoLE. Senator Pryor.

Senator PrRYOR. You may want to submit this in writing and that
is fine, but for the record I think it would be good to have at least
some short discussion on the nursing home situation as it relates to
this particular problem that we are concerned with today.

For example, in the past the nursing home field has been a fer-
tile ground for the poliferation of fraud. Especially, in those situa-
tions where the nursing home has a pharmacy within its confines
or if the physician owns the pharmacy or has an interest in the
nursing home. And in some of our past investigations we have
{gund that this whole area is just absolutely rife with these condi-

ions.

If you don’t care to comment at this moment, perhaps you might
enter for the record a discussion of some of the findings that you
have had relative to nursing home problems.

Chairman HEINz. Senator, may I interrupt?
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Senator PrRYOR. Yes. :

Chairman HEINz. I just want to say that this is really just the
first of a set of hearings. It is the chairman’s intention to look into
specifically the nursing home instances of problems. I happen to
know you are deeply familiar with this because I remember when
you pioneered back—it seemed like the turn of the century—at the
turn of the 1970’s, the first investigations into nursing homes in |
this country. I know you have a longstanding and very deep inter-
est in that matter. We are going to pursue that.

Senator PrRYor. Thank you, Mr. Chairman. I commend you for
the hearings in this area. I think it is certainly something we
ought to look into.

Chairman DorLe. Thank you. I apologize for missing part of
your—missing the movie. I had to go over to the Agriculture Com-
mittee on a very exciting mission. [Laughter.]

We appreciate your testimony and we will certainly keep in
touch with you. Thank you very much. [Answers by Mr. Shutter-
worth to questions from Senator Dole.]
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STATE OF CALIFORNIA-—HEALTH AND WELFARE AGENCY ' . EOMUND O. BROWN IR, Governor
DEPARTMENT OF HEALTH SERVICES “ . @
7147744 P STREEY

SACRAMENTO, CA 93814 ‘ .

January 7, 1982

Mr. Robert E, Lighthizer
Chief Counsel
Committee on Finance

Room 2227
Dirksen Senate Office Building
Washington D.C. 20510 -

Dear Mr. Lighthizer:

This 1s in response to Senator Dole's December 11, 1981 letter regarding
the December 9, 1981 joint hearing (Finance Committee and Special Committee
on Qg1ng) of the HHS Inspector General's efforts to combat fraud, abuse and
waste,

Question 1,

"The Medicafd Management Information System (MMIS) is supposed to generate
data for state medicaid agencies that identify instances of program abuse,
Has that system ever provided data which identified the kind of fraud
associated with the "Desert Drug Ring"?"

The Department of Health Services utilizes Surveillance and Utilization Review
Subsystem (S/URS) reports produced by our MMIS in both the beneficiary and
provider areas. These reports have been successfully utilized to detect
potential abuse or overutilization of services. Providers or beneficiaries
disclosed by these reports to be potentially abusing the program can then be
reviewed to determine if actual abuse, overutilization or fraud existed.

Since March 1977 the Department of Health Services has successfully utilized
S/URS reports to identify beneficiaries who have overutilized prescription
services. Consequently, we have reduced program expenditures for unnecessary
services, eliminated Medicaid as a source for illegal diversion of drugs
obtained through the program in numerous cases, and enhanced the quality of
care provided beneficfaries by helping control overutilization of drugs by a
beneficiary. Since September 1981 the Department has expanded its beneficiary
review program to also focus on beneficiary abuse of Medi-Cal Office Visits
and Emergency Room Services.

If the beneficiary exceeds:established utflization norms and there is no
medical justification for the level of services received, the beneficiary is
placed on *restriction”. Once on restriction the beneficiary s issued a
specially coded Medi-Cal card (colored red, rather than the standard white)
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which alerts the provider that authorization must be obtained before the
provider can render non-emergency services. This restriction generally con-
trols the benefictary's overutilization. At the end of 1981 approximately
2,300 beneficiaries were on restricted status with an estimated cost
avoidance of over $2.5 million dollars for 1981 alone.

While S/URS reports can be successful in identifying overutilization of
services it is limited in its ability to identify many forms of beneficiary
abuse such as the lending of Medi-Cal cards, forqing of prescriptions or the
formation of an organized drug ring such as the "Desert Drug Ring". Many of
these forms of abuse cannot be detected through a review of claims payment
information either on a pre or postpayment basis as this abuse may not be
apparent through a review of claim payment information. Rather, the Depart-
ment must rely upon other means of detection such as provider complaints filed
by the public and other governmental units. To facilitate this reporting,
the Department has established a toll-free phone number to report suspected
fraud and abuse of the program. In addition to beneficiary reviews, the
Department conducts a large number of reviews of potential provider abuse
through reports developed by S/URS.

In the “"Desert Drug" case a few of the beneficiaries involved did appear on
the S/URS reports for abuse of prescription services. The majority, however,
did not as they remained below our exception criteria. We believe that many
of the "rings" and individuals involved in such illegal activities "test" the
system to determine its current audits, edits, and standard controls.

Question 2.

"The General Accounting Office has testified on numerous occasions con-
cerning fraud. GAQ stated that improved program controls are the best
way to deal with fraud and abuse, In other words, we should be focusing
our efforts on prevention, ’

Your investigation shows the results of poor program controls. Do you
have any suggestions on how proper controls could have avoided the
“Desert Drug Ring" scam?"

In a program as large as the national Medicaid and California Medi-Cal programs,
there is always the potential for fraud and abuse and adequate numbers of pro-
viders and beneficiaries who are willing to abuse the program. Any program
control established must be weighed against its administrative feasibility given
the sheer 'size of the program, While the State of California has one of the
strongest sets of prepayment controls in the nation, no set of controls can
prevent all fraud or abuse on a prepayment basis. The majority of prepayment
controls must be established to facilitate the provision of necessary services
or payment to the majority of beneficiaries or providers who do not commit

fraud or abuse the program. If controls are made too tight for the majority
the program would become excessively burdensome while at the same time the cost
of administration would exceed any program savings., Additionally, there is
virtually no prepayment control available which can detect when a beneficiary
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or provider has falsely misrepresented the facts in either their request for
services or in their submission of a claim, This is not to discount prepayment
controls which serve an important role, rather this is to point out they are
limited by their nature. Also, there can be no control or viable systems
detection methods when collusion exists between providers and beneficiaries,

as was the case with the "Desert Drug Ring",

In addition to the prepayment controls the States must have the capability to
aggressively identify and pursue individuals abusing the program. Government
must have staff to perform these review functions and the capability to
criminally prosecute individuals committing fraud and recoup payments made to
providers found to be overbilling the program. If a provider or beneficiary
is found to be abusing the program, extremely tight prepayment controls must
be applied to that provider or beneficiary and they are so applied in Cali-
fornia. In such cases, California requires that either claims in affected
areas are approved by a Medi-Cal consultant prior to rendering the service
or that the claim is submitted with greater justification for the service and
is given additional medical review. In the case of beneficiaries, the affected
services must be given prior authorization by a Medi-Cal consultant.

I hope these additional comments are of assistance to the Committees. If
additional information is needed, please call me.

Si

-

> fl.5futtleworth, Chief
Inveéstigations Branch

cc: Bil) Halamandaris (Special Committee on Aging)
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I understand now that we have, because of the length of the
hearing and its importance, to switch the witnesses slightly be-
cause Mr. Zerendow reeds to catch an airplane. So if you will come
forward. I might say while you are being seated that Donald Zeren-
dow is the director of that National Association of Medcaid Fraud
Control Units and assistant attorney general of Massachusetts.

Medicaid Fraud Control Units are a special group of State level
prosecutors authorized by Congress and supplied with cases by sur-
veillance and utilization review units.

Mr. Zerendow will speak to the particular problems of waste and
abuse control at the State level, including insufficient funding for
screening and detection of fraud. :

STATEMENT OF DONALD ZERENDOW, DIRECTOR, NATIONAL AS-
SOCIATION OF MEDICAID FRAUD CONTROL UNITS AND ASSIST-
ANT ATTORNEY GENERAL OF MASSACHUSETTS

Mr. ZEreNDow. Senator Heinz and Senator Dole, members of the
-committee, thank you for inviting me here today.

My name is Donald Zerendow. I am the director of the Massa-
chusetts Medicaid Fraud Control Unit. ,

Since February of 1981, I have also been the president of the Na-
tional Association of Medicaid Fraud Control Units.

In 1977, as you all recall, the Congress voted the enactment of
Public Law 95-142, which provided incentive funding for the States
to establish provider medicaid fraud control units. Two and one-
half years later, the General Accounting Office conducted an audit
and evaluation of the 29 units then in existence, and recommended
that Federal funding be continued. They found that the fraud con-
trol units can be an effective force in combating medicaid fraud.

The units’ investigations and successful prosecutions have includ-
ed all provider medicaid categories as well as prosecutions for the
abuse of medicaid patients in long-term care facilities.

In doing so, the units have developed a degree of expertise in this
area that was unknown to the medicaid system prior to the units’
creation.

As a direct result of enactment of Public Law 95-142, there
exists today 29 units across the country which are, without a doubt,
this Nation’s best weapon to combat provider medicaid fraud.

Attached to this statement is a cop{r of my remarks to a legisla-
tive committee in the Commonwealth of Massachusetts which
shares with you on a State level, the same concerns that you have.
That statement highlights for you the parade of horribles that have
been prosecuted by the Massachusetts Fraud Control U#it.

The important point to be made about that laundry list of ripoffs
is that it is not unusual. It is, rather, simply representative. Any
established unit in the country could appear before you and testify
to remarkably similar results. Such prosecutions surely have had a
significant deterrent impact but much more can and must be done
;;‘o igcrease our effectiveness in eliminating provider medicaid

raud.

However, in order to accomplish that at the national level, the
ﬁriority, attention and resolve of the Department of Health and

uman Services are required. It requires a coordinated effort be-
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tween HCFA and-the Office of Inspector General. In addition, on a
State by State basis it will require the same top sriority and co-
ordinated efforts between the units, the medicaid fraud control
units, and their respective single State agencies which administer
the medicaid program.

- In enacting Public Law 91-142, Congress, and later the Depart-
. ment of Health and Human Services, deliberately excluded the
screening and detection for provider fraud function from the busi-
ness of the medicaid fraud control units. That responsibility re- -
mained within the single State agency. It's ability, desire and confi-
dence to perform that function directly impacts upon the units’ ef-
fectiveness. At the time, the rationale for that exclusion was appar-
~ ent and even seemed reasonable.

However, in continuing that function within the single State
agencies without providing increased incentives to effectively per-
-form that task a fundamental error was made. The irony about
Public Law 91-142 is that it is an irony of national proportions.
Under the terms of this legislation, the eyes and the ears of the
medicaid fraud control units became single State agencies. Because
of their historic failure to perform the eyes and ears function, they
were largely responsible for the needs to create those prosecutory
entities known as medicaid fraud control units.

Every single State agency has been effectively performing that
function and there has been less need for medicaid fraud control
units. Thus, the units were created and their potential for full suc-
cess was tied to the single State agencies’ ability to do things which
they had demonstrated a lamentable inability to do for many
years.

It was as though the U.S. Attorney’s Office was created because
the FBI was not able to develop any cases to prosecute. But unlike
the U.S. Attorney’s Office relations iﬁ with the FBI, the fraud con-
trol units do not have coercive or authoritative power in their deal-
‘ings with a sin%le State agency or its medicaid department.

n the roughly 3 years that most units have been in existence, we
have developed a strong relationship with the single State agency
which now permits a frank discussion of their deficiencies and in-
adequacies with regard to provider fraud identification.

This is an important step forward. Although the single State

- agencies will now listen to and acknowledge the existence of their

deficiency, there is an enormous fap between their acknowledge-
ment and any meaningful remedial response.

One explanation for the single State agencies’ inability to re-

spond with remedial action is their hierarchy of priorities. At the
top of that hierarchy is the agencies’ ability to deliver and process
payments for recipients and providers. That, in itself, is an enor-
mous undertaking.
- .Given that responsibility, the screening and detection function
for provider fraud has been made a low priority. The fraud detec-
tion function fails to receive the priority it requires from a single
State agency because of the kind of the service delivery function.
Considering the effects of further cutbacks on its current limited
resources, I am not optimistic that the single State agencies will
find the resources necessary to increase their ability to fully per-
form the fraud detection function.

© 89-601 0—82——17
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And when the single State agencies’ inability to effectively per-
form the screening and detection functions is brought to the atten-
- tion of the Health Care Financing Administration, we discover that
its ability to fashion a remedy is really limited to the power of per-
suasion. Its only real sanction is to cut off all Federal financial par-
ticipation. Such a threat is neither credible nor practical.

On a national level an aggressive leadership is now needed to
overcome the present impasse. The surveillance utilization and
review function of the single State agency must be assigned a high
priority and effective resources by the single State agency.

In his first address to Congress, President Reagan referred to
fraud and abuse as a national scandal. And on September 24, 1981,
in a speech to the Nation, the President specifically referred to
health care provider fraud as a special concern of his administra-
tion.

What is needed now is to fashion a program that will do for the
single State agencies’ fraud section what was done for the fraud
control units. Both entities want the same level of priority. And
the realization of the full potential of either entity is dependent
upon the other’s ability to perform effectively.

There are perhaps many plans that could be considered to raise
the level of priorities that are now assigned. Two such plans have
recently received some attention. Both J)lans recognize the need to
provide an incentive to the States in order to make the SUR’s units
an attractive function.

One such ae?roach would be to permit the States to retain,
within the medicaid, 100 percent of its recoveries attributable to
the SUR’s units efforts in detecting fraud and abuse. The other is
to fund the SUR's units the same level that the fraud control units
are now funded.

Both of these agF}x"oaches have their inherent problems and nei-
ther is a panacea. They are offered only as suggestions to be consid-
ered. More important than the nature of ‘the ultimate answer is
the need today to directly focus on the question and problem.

Chairman DoLE. Senator Heinz.

Chairman HEeiNz. Thank you, Mr. Chairman. Mr. Zerendow, you
mentioned that State units are now, without a doubt, this Nation’s
best weapon to combat provider medicaid fraud. And it seems to
me that two fair measures of best in this case are first, finding in-
stances of fraud and penalizing them. And then, second, preventing
fraud and abuse in the first place.

Can you defend your claim according to these criteria with sfe-
cific reference to the following: (1) at has been the dollar
amount of recoveries through the SSCU; (2) how many convictions
have the unit accounted for and what has been the longest sen-
tence; (8) have the units been able to identify dpatterns of abuse
that might imply a need for program reform. And if so, what mech-
anism is there for implementing such changes?

Mr. Zerenpow. I don’t know if I am going to keep them all in
O atrran e T wil babl

airman_ HEINZ. ve you probably some unnecessary
prompting. What about the dollar amount of recoveries?

Mr. Zerenpow. In terms of Massachusetts, in the first instance—
I can speak more familiarly about Massachusetts and I can give
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you some number in regard to the rest of the Nation but not as
definitively—in Massachusetts, we have collected through either
civil fines, ove ent or court ordered restitution or referrals
back to the single State agency—forceable collection in excess of $5
million. In Massachusetts, there have been 50 cases completed to
conviction. There have been 81 indictments. We have opened a
total of 727 cases. And at thc present time, there are 205 cases
pending in our office.
In t«rms of the rest of the country, Senator, to demonstrate that
1 do have some contact with the Inspector General’s Office and I do
know he is there and I do call upon for him assistance, I did speak
to his Office this morning and got these numbers from the Inspec-
tor General's Office concerning the Inspector General’s efforts in
monitoring the efforts of the fraud control units in the various
_ States. And I was told by that Office that since the units have been
~ established across the country, the units have opened up 8,097
cases. They have returned 762 indictments. And there have been
- 525 convictions. And there has been a total amount of—as I have
" written here—overpayment fines and restitution of $57,158,782.

Chairman Heinz. Thank you. What about—you mentioned con-
victions. What about the program reform?

Mr. ZerenDow. Again, I can speak perhaps best for Massachu-
setts. I can’t tell you what other fraud control units have done. But
I can say in general they follow the very similar kind of pattern in

. terms of making recommendations. In Massachusetts, when we
started our business, we noticed that we had some peculiar statutes
that didn't seem to address the crime of medicaid fraud. We had
the common law larceny statute which, as a prosecutor, makes
your burden of proof much, much more difficult. You not only have
to prove the false statement, but you have to prove that someone
relied on that false statement. And as a result of that reliance,
they parted with some money. And then I have to prove how much
money was parted with. And I have to prove every check, every
payment.

en we entered business in Massachusetts, we discovered there
was no medicaid false claims act. We created the—we recommend-
ed one be passed. It was enacted last year. And it now makes the
very utterance of the false representation a 5-year felony and a
$10,000 fine. Previously, under larceny it was a $600 fine. And in
those circumstances, a maximum of 2% years.

In addition to the direct approach with medicaid fraud statute,
we have also introduced legislation to cure what we thought was a
defect in the State’s law. And that was to address patient abuse as
a specific crime. Prior to the enactment of that statute in Massa-
chusetts, there was only the general assault and battery type of a
law. And we created a patient abuse statute.

In terms of the rest of the fraud control units, my best informa-
tion is that several States—and I think I can tell you several States
have enacted very similar legislation. And if you would like, they
are: Louisiana, Michigan, Montana, Virginia, Ohio, West Virginia,
California. And that list does not pretend to be exhausted. I just
had that piece of information with me.

Chairman DoLE. Senator Mitchell.
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Senator MrrcHELL. Mr. Zerendow, you commented on the exclu-
sion of screening and detection of provider fraud in the business of
the fraud control units. You said that sometimes the “rationale”
was apparent and seemed reasonable. And then you made some
recommendations at the end of your statement which really would
continue that present structural framework.

I want to ask you two questions. What was the rationale? And is
it still reasonable in your judgment or is not a third alternative
suggestion to end the exclusion?

r. ZEreNDpow. I don’t know if the word “rationale’”’ was appro-
priately chosen. I think perhaps what I meant to say was that it
was never thought about. That ;S>erhaps the idea as to the consider-
ation as to whether or not the SUR’s units were, in fact, perform-
ing as Congress exi)ected them to have been performing for several
years was ever really considered.

If it were considered, however, I think Congress probably would
have assumed that they had been paid 50 percent reimbursement
for the last 12 years in 1977—so they probably would have assumed
that they are doing that function, why should we pay the fraud
control units that amount of money to do that and duplicate what
we are already being paid for.

I think it took us not too much longer after we became estab-
lished to begin to feel that the function wasn't being performed.
And it was about 22 years after we got going that the Inspector
General’s Office recognized that there were some things lacking in
regard to fraud referral from the single State agencies. And per-
mitted the units to begin to do their own kinds of identification.
The problem with that is that there were no real resources added
to our ability to do that. '

Senator MiTrcHELL. Well, let me ask you, do you agree—you were
here all morning?

Mr. ZErReNDOW. Yes, sir.

Senator MITcHELL. You heard the discussion about the problems
of provider fraud. Do you agree that that’s a very important ele-
ment of the whole attempt to reduce fraud and abuse? And that is
to have a very meaningful and effective detection, prosecution, and
punishment of those providers engaged in fraud?

Mr. ZereNpow. Everyone of those ste(;)s.

Senator MITCHELL. Everyone of them?

Mr. Zerenpow. Right.

Senator MircHELL. And, therefore, would you recommend that
the exclusion to which you refer no longer pertains and that the
detection of provider fraud be included as part of the function of
the fraud control units? )

Mr. Zerenpow. I don’t know that I am ready to say all of that
_right now because as I understand that function, it would require
an enormous amount of resources to be put into the hands of the
fraud control units. It would require enormous hardware of com-
puter programs.

But what I would certainly suggest is that that is a possible wa
to go. It is worth considering. It's worth thinking about. It's wort
talking abeut. It’s worth saying what is right and what is wrong
with that approach and deciding it ultimately. I don’t think I have
completely thought it through, but it’s one way.
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Senator MiTCHELL. Well, my time is up, but I just want to say
that from my standpoint, I think that effective prosecution and
punishment of provider fraud is a very important, if not the most
important part of the problem. Not only for the program itself, but
iou are a lawyer; you prosecute cases. And I am sure you probably

ave sent some very poor people to jail and then chagrined to see
someone engaging in a larger crime be put on probation. It hap-
pens all the time; we all know it.

If you are not prepared to say that now, would you give that
some thought, and let us have your specific recommendations in
writing. A yes or no or some other recommendation because I think
it's important that we get to that part of the problem and in an
effective manner.

Mr. ZereNDOW. Yes, sir.

[The information was subsequently supplied by Mr. Zerendow:]
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Chairman DoLk. Senator Cohen.

Senator COHEN. A couple of comments, Mr. Chairman. Last year,
we had those investigations into the chop-shops; we had a profes-
sional car thief come before the committee and demonstrate in
living color how you break into a car in less than 30 seconds. I had
that exact tool used on my car recently in New York. [Laughter.]

I'm not sure it was the same fellow or not. But what it brought
to mind was—what happened is that my radio and other things
were taken from the car. The police weren’t terribly interested in
going after whoever was responsible for it. I filed a claim with the
nsurance company and the insurance company paid me. And 4
months later I received a new radio. And the rate, of course; for
everybody else in the country goes up. And what you have, if es-
sence, is the socialization of crime in this country where we kind of
just spread the risk throughout the country. And the rates keep
just going up with everybody paying a higher burden.

It seems to me that we have similar mind set—again, I come
back to an attitudinal problem—in our health care programs.
When I held up this diagram before when we had our hearings, we
had the Federal Treasury with all these dollar signs here; we have
the HCFA, Health Care Financing Adminstration; we had the
fiscal intermediaries with Blue Cross and Blue Shield; then we had
the not-for-profit agencies; then we had the subcontractors. And
the money was flowing through this entire scheme. And there are
no checks along the way. There is nobody checking the figures that
are submitted or those costs.

The reason I raised this is because you indicated in your state-
ment that unless we have some change in priorities and money to
deal with verifying the rate setting, we are never going to come to
grips with this particular problem.

We heard Dr. Kones here this morning saying that he submitted
outrageous things almost hoping to be caught. Look at some of the
things you have talked about here that have been included for re-
imbursement out of this big Federal Treasury with the dollar signs:
Expenses for travel vacation, expenses for summer house rentals,
expenses for painting in the private residences, camera equipment,
stonewall masonry done at residences, expenses for rock removal
from farm fields, expenses for the removal of dead trees and dis-
eased dutch elm from the residences—and it goes on and on and on
for three ,pages listing things that are included for medicare reim-
bursement. And nobody is checking up on this. They are sitting at
a desk; they are cutting ba¢k on audits.

And one of the real ironies—even in our own administration, Mr.
Chairman—is that when we have evidence of the kind of lack of
audit, lack of oversight, we are cutting back at the Federal level in
our audit programs. I think this gentleman who is testifying is ab-
solutely right. Unless-we make some fundamental changes in our
priorities and put the money there, we are going to be back here in
2 or 3 years with the same sort of hearing with the same sort of
:}E@endance and the same sort of cameras repeating the same

ings. :

Chairman DoLe. Thank you, Senator Cohen. Senator Pryor.

Senator PrYoRr. No questions.
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Chairman DoLe. Mr. Zerendow, you have got about 45 minutes to
catch your plane so let me just thank you for being here. I'would
like to ask one question because it touches on the point made by
Senator Cohen. _ . o

Of course, you mentioned that we need to give the medicaid
State agencies greater incentives to assure that their surveillance
and utilization review units are viable and have a high priority.
And I don’t disagree with that. As a part of the recent reconcili-
ation bill, Federal matching payments to States are being reduced
by 3 percent for fiscal year 1982, 4 percent in 1988, and 4% percent
in 1984. Under that same legislation, the State could lower by 1
percent the amount of its reduction bv demonstrating 1 percent re-
coveries from fraud and abuse. _ > .

Do you think this is going to provide a considerable incentive for
improved State performance or not? . .

Mr. Zerenpow. No. Absolutely not. If it is anything, it's a nega-
tive incentive. I don’t know how that law is going to be interpreted
or regulated by the agencies responsible for it, but I do understand
that one approach to interpreting that law is to suggest or s‘agv or
regulate to the single State agency and say to the single State
agency, ‘“Yeah. That's right. You can get back 1 percent of what
you have identified. That will put you back in the status' quo where
you where before we took it away.” I say that is no way good
enough.

But one approach to regulate and define how you get back that 1
percent is to say to the single State agency that we are only going
to let you count the money that you get back as a result of non-
routine audits. In other words, extraordinary audits. Something
over and above that you were doing before we took your 1 percent
away.

Chairman Dore. Thank you, Mr. Zerendow. We have no further
uestions at this time, but would ask you to answer some questions
or the record.

[The information follows.] ' -

Question 1. Is there a mechanism available to exchange information between state
medicaid fraud control units about program abusers and various scam operations? Is
similar information provided to the Health Care Financing Administration or the
Office of Inwector General on a regular basis?

Answer. With regard to providing Fraud Unit information to the Health Care Fi-
nancing Administration and the Office of the Inspector General: The Units are re-
quired by regulation to report to the Health Care Financing Administration the
o};;ening of each investigation of a medicaid provider. This information is supplied to
the Health Care Financing Administration on a form entitled a “Health Fi-
nancing Administration #50” and is updated in accord with the action codes con-
tained therein. The Office of Inspector General is given access to this information by
the Health Care Financing Administration. A copgoof this form is attached.

The Units themselves exchange information about program abusers and various
scam operations through at least three established mechanisms. The Units in the
Association are broken down into five ions; each of these regions hold regional
training conferences at least once a year. In addition, there is an Annual Medicaid
Fraud Control Unit Conference for all Units. This year's Conference was held in
Boston the week of December 7-11, 1981. The Executive Committee of the Associ-
ation representing all the regions also meets independently of the training confer-
ence to discuss such information sharing. And finally, the Association has contract-
ed with the National Association of Attorneys General to act as a central clearinﬁ
house for collecting and disseminating such information to the Units. The Nation

Association of Attorneys General also publishes and distributes to the Units and
other interested parties a monthly “Medicaid Fraud Report.”
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- Question 2. Does the National Association of Medicaid Fraud Control Units have
any data on the cost of the State units versus amounts MFCU'’s recover?

Answer. The National Association of Medicaid Fraud Control Units does not
maintain current statistics concerning this question. The Office of Inspector General
of Hgélth and Human Services does; accordingly I have requested that office to re-
spond.

ANSWER PROVIDED BY THE OFFICE OF INSPECTOR GENERAL

Quarterly information regarding fines, overpayments and restitutions is provided
by the Medicaid Fraud Control Units to the Office of Inspector General. The Inspec-
tor General's office also maintains records of the Federal share of expenditures
charged to this grant by the Units.

Non-monetary benefits, such as improved health care, deterrence of friad commit-
ted by Medicaid providers and more effective and efficient administration of the
Medicaid program through improved regulations and policies are perhaps more ben-
efitical than monetary recoveries.

Fiscal Year 1981: Millions
Fines, overpayments, and restitutions reported
Federal share of expenditures ...........cuicniinnmnmmmiesiieos

We do appreciate your testimony. We will hope that you will be
able to cooperate with our staff. Thank you very much.

Mr. Zerenpow. Thank you.

[The prepared statement of Donald P. Zerendow follows:)

/

N
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STATEMENT OF

DONALD P, ZERENDOW, CHIEF

MASSACHUSETTS MEDICAID FRAUD CONTROL UNIT

N December 9, 1981

Mr, Chairman and members of this Committee, I want to thank vou
for permitting me this opportunity to express to you my
thoughts snd concerns. My name is Donald P, Zerendow., I am
th; Director of the Massachusetts Medicaid Fraud Control Unit,
and I have held that position since éhe Unit's federally
subsidized establishment in August of 1978. éi;ce February of
1981, I have also held the position of President of the
National Association of Medicaid Fraud Control Units.

In 1977, the Congress.~voted the enactment of P.L,
95-142 which provided the incentive funding for the states to
establish provider Medicaid Fraud Control Units. Two and one
half years later, the General Accoun?ing Office conducted an
audit and evaluation of the 29 Units then in existence. 1Its
report issued on October 6, 1980, recommended continued federal
funding and concluded ghat the ... "fraud control units can be
an effective force in combating fraud."” Pp.7.

The Units' investigations and successful prosecutions have

included all Medicaid provider categories as well as
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prosecutions for the abuse of medicaid patients in long~term
care facilities. 1In so doing, the Unitg have developed a
degree of expertise in this area that was unknown to the
Medicaid system prior to/tﬁe Units' creation.

As a direct result of the enactment of PfL. 95-142, there
exists today thirty Units across the country which, without a
doubt, are this nation's best weapon to combat provider
Medicaid fraud.

Attached to this statement is a copy of my remarks to a
legislative comhftéee in.;:;;achusetts which shares on a state
level the same concerns as you. That statement highlights for
you the parade of horribles that have been prosecuted by the
Massachusetts Fraud Control Unit. The important point to be
made about that laundry list of ripoffs is that it is not -
unusual. It is, rather simply representative, Any established
Unit in the country could appear before you and testify to

~N
remarkably similar results,



104

AN

Such prosecutions, surely have a significant deterrent
impact, but much, much more can and must be-done to increase
our effectiveness in eliminating provider Medicaid fraud.

However, in order to accomplish this on a national level,
the priority, attention, and reaffirmed resolve of the Congress
and the Department of Héalth and Human Serviées are required.
It requires a coordinated effort between the H.C.F.A. and the
office of the Inspector General; in addition,on a state by
state basis, it will require the same top priority and
coordinated effort .between-the Units and their respective
Single State Agencies.

In enacting P.L. 95-142, Congress, and later the
Department of Health and Human Services, deliberately excluded

the screening and detection of provider fraud function from the

business of the Medicaid Fraud Control Units.

. -
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That respoqgibillty remained within the Single State Agency.
Its ability, desire and competence to perform that function
directly impacts upon Units' effectiveness. At the time the
tgtionale for that exclusion was apparent and even seemingly
reasonable., However, in continuing that function within the
slngle Sate Agencies withoui providing increased incentives to

~N -
effectively perform that task a fundamental error was made.

‘There ;g an irony about<;nactment of P,L. 95-142 and it is
an irony of national proportions., Under the terms of this
legislation the. eyes and-ears of the Medicaid Fraud Control
Units became the Single State Agencies which, because of their'
historic failure to perform the eyes and ears function, were
largely responsible for the need to create these prosecutorial
entities. Had the Single State Agencies been effecdively
performing that function, there may have been IESSnZeed for
Medicaid Fraud Control Units, Thus the Units were created and
their potential for full success was tied to the Single State

Agencies' ability to do things which they had demonstrated a

lamentable inability to do for many years.
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It was as though a United States Attorney's Office was
created be;ause the Federal Bureau of Investigation was not
able to develop any cases to ptosecute: But unlike the United
States Attornéys Office's relationship with the Federal Bureau
of Investigat?on, the fraud control units do not have coersive
or authoritative power in their dealings witﬁ the sinéle State
Agencies., “

In the roughly three years that most Units have been in
existence, we have developed a strong relationship with the
Single State Agericies th@t " permits a frank discussion of their
deficiencies and inadequacies with regard to provider fraud
identification., This is an important step forward. Althougﬁ;‘
the Single State Agencies will now listen to and acknowledge
the existence of their deficiencies, there is an enormous ga?

between their acknowledgment and any meaningful remedial

response.
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One explanation for the Single State Agencies' inability to
respond with remedial action is their hierarchy of ptiorities.\
At the top of that hierarchy is the agencies' responsibility to
deliver services and process payments for recipients and
- providers. That in itself is an enormous undertaking. Given
that responsibility, the screening and detection for provider
fraud function has remained a low priority,

The fraud detection function fails to receive the priority ’
it requires from the Single State Agencies because of the
primacy of of the service delivery function. Considering the
effects of further cutbacks on its current limited resources, f
am not optimistic that the Single State Agencies will find the

resources necessary to increase their ability to fully perform

the fraud detection function,
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When the Single State Agencies' inability to effectively
perform ;he screening and detection function is brought to the
attention of the Health Care Financing Administration, we -
discover that its ability to fashion a remedy is really limited
to the power of persuasion, its oniy real sanction to cut off
all federal financial particlpation. Such a threat is neither
credible nor practical,

:On a national level an aggressive leadership is now
required to overcome the present impass. The SURS function
within the S}ngle.State Agency must be assigned a high priority
and effective resources by the Single State Agency. In his
first address to Congress, President Reagan referred to fraud
and abuse as "a national scandal”. And on September 24, 1981,
in a speech to the Natfon, the Presi&ent specifically referred
to health care provider fraud-as a special concern of hié

Administration.
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what is now needed is to fashion a program that will do for
the SURs Units what was done for the fraud control Units. Both
entities warrant the same level of priority, and ghe
realization of the full potential of either entity is dependent
upon the other's ability to perform effectively. There are
perhaps many plans that could be considered to raisge the‘}evel
of priority that the SURs Units are now aséigned. Two such
plans have recently received some attention. Both plans
recoénize the need to provide an»incentive to the states in
order to make the SURs UATt an attractive, viable and high
priority function within the Single State Agencies. One such -
approach would be to permit the states to retain within the
Medicaid Program 100 percent of its recoveries attributable to
the SURs Units' efforts in detecting fraud and abuse,

The other approach is to fund the SURs Units at the same
level tﬁat the fraud c;ﬁtrol Units are funded. This would mean

providing the SUR3 Units with 90 percent federal reimbursement

for a period of yeérs and 75 percent thereaftet..

Both of these approaches have their inherent problems. And
neither is a panacea. They are offered only as suggestions to
be considered. More impgrtant than the nature of the ultimate
answer is the need today to directly focus upon the guestion

and problem,

89-601 O0—82——8 °
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StafeMENT oF DonaLp P. ZERENDOW.
.(:mp ATTORNEY GENERAL BELLOTTI'S
Mepicaip Fraun-ConTROL UNIT

\By name is Donald P. Zerendow. I am the head of Attorney

General Bellotti's Medicaid Fraud Control Unit. The'Unit

.
.

became operational in October of 1978 and is headquartered at

18 Oliver Street, Boston.

Back in 1977 and in 1978, the Federal Congress undertook

committee investigatjons into Medicaid Provider fraud. Those
hearings generated newépaper headlines quite similar to that
which appeared in last Saturday's Herald american. In response

to the findings .ard conclusdions. made in those hearing%, the

\\

Congress responded by creating a funding machanism for the

states to establish Medicaid Fraud Control Units. Under the

terms of this legislation, the federal government agreed to pay

90 percent of the expenses for the opération of a Medicaid
Fraud Control Unit. Even prior to the Congress's

acxnowledgment of the need for a nrosecutorial effort in the

arca of ptoviher Medicaid Fraud, Attorney General Bellotti saw
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the great potential for provider fraud within the nursing hone
industry, and in 1977, he established the nursing home task
N

force. 1In October of 1978, the task force hegan operating as

the Medicaiq Fraud éonttol Unit with the enlarged

responsibility of investigating and prosecuting instances of
frgud perpetrated by all éaéegor{es of medicaid p;oviders{
Th;:e are mq?y.types of providers participating in the
Medicaid system‘butmgasically they can beldistinéuished by two
generic headings: Institutional Providers (nursing homes and
Hospitals) and all the others which are called Ambuiatory
'Providers. In terms of numbers, there are many more ambulatory
~.providers than there are nursing homes, resthomes and
hospitals.\\The ambulatory providers-include, Doctors,
D?dtist§, pPharmacies, Psychiatrists, Laboratories,
Transportation Companies, Medical Equipment Suppliers and

Optometrists, and many others as well. Although in numbers,

_-the ambulatory oroviders far outnumber the institutionsl ones,
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‘only approximately 20 percent of the Mébicaid budget gnes to
pay for the legitimate sérvices of ambuiktory providers. The

remainder, or roughly 80 vercent, goes to the 1nstitut1;na1
providers, ;t is thus ;éparent that the bulk of the taxpa&?rs'
money goes to institutional providers to reimburse them for
their costs in the delivery of quality healtﬁ;care to medicaiad
recipients,
The ;ype of fraLd perpetrated hy the ambulatory and
Agfnstitut;onal provider differs greatly, and the different -
gghemgs and fact pqt?erns.:£3~}n.dipect response to “thé manner
or. methodology by which the stat;-has chosen to ﬁgy for the
#eryfées rendered. On the amhulatory side the state has chosen
~to0 pay on a fee for service basis. Each time a doctor sees a
patien;, or;a dentist fills a tooth or a lahoratory performs a
. tnst, or a transpoitation company provides a-ride, cach one of

these providers is suppnsed to hill the Telfare Department for

the service actually rendered. And in this fee €or service
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relationship what happens sometimes is what every one should
.ﬁ;ve'expected but did not. The pro&iéer will simply bill for a
set;ice that was never performed, or as is just as often the
case, he will provide a simple service and bill for the mot;
cnmpl;cated and expensive service. On the amhulatory side, the
‘scheme is pretty simple - and basically it is billing for
services not rendered. Thé‘scheme is simple but the variations
are as diffezen§ a; thé individual professional practiéz or hlg

“"business. On the ambulatory side, we have investigated and

pursued to conviction the following types of fact patterns:

. Pharmacies billing for drugs that were never dispensed
and never prescribed,
. Pharmacies billing for the hrand name druas vhen, in

fact, the generic drug was dispensed to the recipient,

. Pharmacies billina the Department of Public welfare
for nore than what it charges its cash street-privace

A paying trade for the same drugq,
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Physicians billing for services that were never

" rendered,

Physicians billing for the more expensive service when
only a lesser service was rendered - as an example, a
physician may see a patient at a nursing home but hill

as though he saw the patient at his office,

Laboratories that have billedAfor tests that were
neithef reqﬁested by a physician nor performed by the-

laboratory, .

A laboratory ehet--gave a nhysician false fbsults<o£ a

certain test because the test was never performed

causing the physician to reiy and treat a patient

based on the false results,

. Transportation companies that have hilled for trips
that were never made,.

A taxi company that‘billednfor over three thousand

~dollars in taxi riﬁes for peonle who were dead at the
time nf the alleged ride. The same taxi conmpanv

'billed for -over 25 thousand in one year fo; trips to a
tethodone clinic for a natient who had not tazan anv

of the trips in its cab,
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By no means is this an entire listing of our investigations

and is dintended only to demonstrate to you that in a fee for

. service sysfem of payment, the hasic scheme to defraud will he
to 5111 for services not rendered. Anbther implicagion that 1
- hope will not go unnoticed is that in many of the :above cases,
the amount actually stolen with each fglse invoice is

.relatively small. A'bharmacist who bills for a brand drug vet

actually dispensgs the generic one, might be stealing as little

as 50 cents on.each falao~billmv-The_den£ist who bills for the
.‘nonexistent €illing might reap the benefit of a ten dollar
}arcenyffor each falseigilling.' The same thina applies ton the
doctor's $15 office visit thatunever occurred, or the
labpratofy's $5.00 test that was never performed. On an
{invoice by invoice basis, it would appear that the ambulatory
providérs are nickel and dimina the “2dicaid system. - And frOﬂ.

my point of view, I hope you can understand some of the

difficilties we have in huilding a larcenv case that excesds
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$100. Once a pzqyido: sets up his pattern, he does it
_;ogtiq;ly and to the extent of‘bhousand; of dollars, but the
problens o!iftoof relating to hundreds and thousands of
invoices is sometimes enormous, complex and very Aifficult, 1In
an etf&rt to address the real crime, Attorney General Bellotti
drafted the Medicaid False Claims Act which became effective
last Novemher. Under-the-tetms of that statute each false

invoice submitted by the provider can be the basis of a

6onvi9tion of a five year felony., With time and after sone

*

-, convictions and appropriaté@ punishment under this statute, we

expéct it to operate as a viable deterrent to the growth of

- th{g.aort of fee for nonservice fraud.

wtth regard to institutional provider ftaud,'thé paﬁtern‘of

‘ trﬁud is ent;tely different. And it is different because of

gne dif‘erent way in which these nrovidaers are Qaid. The state
~N

vays nursing homes on the theory that it will reimburse the

nore for those reasonable costs directly attrihuted to the care



117

pg.yﬁéicntl ticiaing in the nursing home. In order to do this
the state requires the nu;sing home to s;bmit a cost report
which is supposed to contain only_those expenses and costs
:olatipg to the operation of the nursing home. 1In theory there
may not be anything wrong with this method of payment. Some

.

may sa; that all cost plus relationships are bad, bu; if th;
state‘does receive true and accurate information about a hoﬁe's
Sosts, then it can be a fair and equitaﬁle meéhod of
reimbursement. It may provide no incentive to keep costs down,
but at least in éh;o;y Eh;uzzzée.é;ys only the real costs of
tg; home Qlus a profit.

-  Phat is the way the reimbursement system works in theory;
‘that is notkthe way the system workg 1n}reality} 'It‘does not
work tﬁat Qay in practice becagse a very necessary, fundamental
~and hasic sacurity device to ensure the intearity of that sort

of reinmhbursenent system was never effectively nut in nlace. At

the heart of this reimbursement system is the nursing homes'
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~

Qog} report and the states' reliance on the truth of that cost
ropor€ for setting rates. Yet fdi year;. thousands of cost
reports have.heen filed and for all practical purposes, the
state has not been able to f£ind the resoufces té‘conduct even
the nominal number of field audits required by federal .
:égulaﬁions. Without a regqular rousine of comﬁetent ;nd
intensive on-site aqﬁiting of a nursing home's books, checks,
invoices, and records, ié is impossible to know witﬁ any sense
Qé reliability that the numbe;s on a cost report truly reflect
the cost# of the home and not any number of personal ex;enses
ofuthe owner or his family. MHistorically, the Commonwealth has
seriously ;eglected the field audit function; today I do not
believe there exists within the industry even the belﬁef in a
credible threat of a competent field audit. Without field
?udits and without the crelible threat of one, th2 Rate Sz2ttino
commission's reliance on cost reports is far too absolute and

“the potential, if not the invitation to ahuse and fraud, is
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-qqitq obvious. The failure to effectively field audit is
something like limiting the powers of the Internal Revenue

Service and“insisting that all tax returns will remain accurate

because the Igternal Revenue Service will do only desk audits
to check the addition and subtraction.

Hi;torically, and up to ;he p;esent the Rate Setting
Commission Joes not have enough auditors or the resources to

conduct the federally required number of annual field audits,

_ The Rate.Setting Commission is limited to doing desk audits.

.oa e ——p I

In the course of Attornéy General Bellotti's investigations

into cost report fraud, we have uncovered many types of

'>péf§6na1 expenses hidden in the cost report; none of these

examples could or would have been uncovered, detected or even

suspected on the basis of a desk audit:

. evnenses for travel and Vacations
. Expenses for Summer iHouse Rentals

" Expenses for Painting in the Private Residences
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Camera Equipment

Stone Wall Masonry done at ‘Residence

Expenses for Rock Removal from Farm Fields

.Expenses for the Removal of Dead Trees and diseased
Dutch Elms from the residence

Expenses for Putting in a New Lawn at Residence

Personal Food Expenses Charged to Nursing Home

The Remodeling of a Bathroom at a Personal Residence

Expenses for Furniture, Appliance and Fixtures in the
Personal Residence

Restaué;nt Expenses

Expenses for the Salaries of Nursing Home Employees,
Who Worked Not in the Nursing Home but at
other locations = :

Expenses for the Salaries of Members of the Owners'
Families who Had No-Show Jobs at the Nursing Home
Expenses for Oil Heat at the Owners' Private Residence
ﬁxpenses for the Owner's Telephone Bills at his Private

Residence,

" Expenses for the Purchase of a Motorized Camper

EXpenses fofvplants, Shrubs, and Landscapping at
the Owner's Residence

Expenses for Wallpaper and Paint itork Done to Private
Residence

The Owner's Children's Private School Tuition

Expenses for Cow Feed
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‘e EXpenses on a Lease Covefingtﬂonexistent Furniture
Equipment, and Beds

. Oyer $100,000 in Claimed Expenses that Were Non-
.Existent "Add Ons"

. Expenses that were Never Paid tno a Nonexistent

li{anagement Company

I.know this list is nok exhaustive., It does n;t jnclade
matters that are qnde{ investigation or'pending prosecutions
. that could he 431Ted For trial. In one case not mentioned so -
far, the Rate Setting Commission did detect something.
suspicious aboué ;.proviaz:ﬁghcbéi report, while it was
-;onductiqg a desk audit. 1In that case the provider not only
bfought its cost reports to the offices o: the Rate Setting
COmmissioq Sut brought as well approximately $250 ;housand

worth of blatantly home-made nhony invoices by which it was o

trying to substantiate its exorbhitant expenses. Uafortunately,

v

he provider chose the address of an abahdoned cas station as

the address of its nonexistent payroll computer company.
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© In that case the very fact that the providcr had the nerve
ané ;uéacity to present to auditors of the Rate Setting
COmmissio; Pund;eds of invoi:;;\each of which were identical
excépt for the amount claimed and the gypfd-in vendgrs{~name
says- something about that provider's belief in the Rate Setting
Commigsion as a credible threat,

" 1In order'i%aé these hearings or others like them do not
become ritualized and get repeated in two or three years, th;
Rate sétting Commission_in..the first instance must become a

“credible threat to cost repdrt fraud,

_To some real extent the Internal Revenue Service acts as a
.visible deterreng‘to>tax fravd. The Internal Revenue Service
has created and continues to_mgiptain the credible threat of a

competent audit of a person's or corporation's tax return, IS
that deterrent were removesd, no great amount of spaculation {s

neeced to determine what the probable consequences would be.

éqk the function of a cost rerort is very similar to that of a
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tax return yet for all practical putp?ses. the cost report is
subjected to merely a curs;zy desk re;iew in order to determine
the mathematical accuracy. And some of the consequences of the
failure to do field audits were the examples I gave earlier of
personal expenses hidden in cost reports.
fﬁe Rate Setting Commission's 1n;bility ;o ;ecgte thél -

resources necessa{y to create the visible credihle threat

reflects a truly penny;wise and dollar foolish policvy. and
pe:haps’even something worse flows as a consequence of that

NI o n

policy. If the entire industry knows that it cost reports

.. / )

~will not he realistically and competently audited, an
atmosphere inviting fraud and abuse tends to be created. The
Rate Setting Commission, knowina that it cannot perform field
audiis, will come to use the desk audit as an aggressive and
sonatimes seeninnly arhitrary riecfense against legitimate and

illegitimate increasing costs. Hundreds of honest nurging home .

owners will have leagitimate costn seeminqly arbitrarily
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:digallowed by an auditor at;empging Eo do via a desk audit what
siﬁply canﬁot be done. The institutional %ndust;y's petceptiog
of the Rate Setting Commission's function will come to be ;hat
it is arbitrary, capricious, unfair, and even conspiring to
degtroy the industry. WwWith the filing of gach new.gost report,
the instightfﬁnal ;wner anxiously awaits an audit;z‘s desk
teyie& decision on disallowances that haQe a trememdous impact
on(the existing cash flow problems of the ﬁome for the next
.year éhd perhaps several years thereafter. And witp all of

<« e P T TR

this against the background knowledge that the Rate Setting
—
Comnission is unable to perform field audits to accurately and
'“Eairly verify costs, it is little wonder that some significant
padding of cost reports goes on. And when discovered and
prosecuted, it will not be uncommon to hear the owner claim
through counsel :to the Courts that the Devil na.i2 him do it.

Althouth I do not know the industry's formal nesition, I would

== thin% {t would be in its long term interest to support the
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‘Coiamission's request for substantially more auditors in order

to perform field audits, By doing so it would be ensuring that

.
.

fair and equitable rates would be set based on costs audited

and found to be connected to the operation of the home. 1If it

refyses to support the Commission's needs,.then it will be
" ensuring. that the peiceived,-unfair and almost blind desk

review disallowances will éoﬁéinue: and so will the present

" atmosphere inviting fraud and abuse. And if any conspiracy

exists to destroy the industry, the industry itself -would have

~—ItT s

\\
. to-be-found_-to be a co-conspirator.

- Without change in the present priorities, without assianing

sone real PRIORITY and MONEY to the efforts of bo;h the Rate
Setting Commission and the Department of Public Welfare in

._verifvinag nrovider costs ard services, by naintaining the

status-gun, we will be ensurino that these hroad brush hearincs
are aqain repeated in two or three vears just as they wvera

conducted two or three vears ago.

89-601 O—82——9
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Chairman DoLE. Our next witness will be Mr. Richard Kusserow,
Inspector General of the Department of Health and Human Serv-
ices; and I might say you can summarize your statement, as I know
you will. It will be helpful. You have heard probably nothing new
this morning. I don’t believe we have heard anything new this
morning. We've had it dramatized in a little different way so we
look forward to your testimony and knowing what plans are in op-
eration to reduce fraud and abuse in this administration.

Chairman Heinz. Mr. Chairman, before Mr. Kusserow begins, I
just want to add one small footnote. We didn’t plan it this way; but -
today is Mr. Kusserow's birthday. And as we indicated earlier, the
investigation by the Aging Committee staff took place long before
he became appointed Inspector General this year, this administra-
tion. Our investigation ended in December 1980. '

T hope you can accept this birthday present that we have pre-
sented you, and that you know how to use it well.

RICHARD KUSSEROW, INSPECTOR GENERAL, DEPARTMENT OF
HEALTH AND HUMAN SERVICES :

Mr. Kusserow. Thank you, Mr. Chairman. Mr. Chairman and
members of the committee, I am appreciative of having the oppor-
tunity to appear before you. And I will confine my remarks and
make them brief to allow maximum time for questioning. Obvious-
ly, from what I have heard there are a lot of questions that will
re?uire some answers at this point.

do feel Some ambivalence on one point. I never thought that I
would have to establish my pedigree as a canine. [Laughter)

Now I would like to give some very broad brush impressions that
I have acquired as a result of the last few months as one of the
new Inspector-Generals.

As you know, the Secretary for Health and Human Services, Sec- -

retary Schweiker, for many, many years sat where you are sittin
now and observed many of the things that you are observing. An

. he participated in the development of many of the programs that

we now have and is looking into both as an auditor and also from
the standpoint of an investigator.

His concern, is that the intent of Congress which is stated in the
legislative history of our programs is being lost, at times, in the De-
partment’s implementation process.

He noted, as you have noted, that little progress has been made
by the Inspectors General in attacking the process that generates
the fraud, waste, abuse, and lack of economy in the prograins.

So I am here as an Inspector General for the Department of
Health and Human Services, as a committed agent for positive
change for the Department, at the behest of Secretary Schweiker,
and the President of the United States. As such, it is my responsi-
bility, to look at the processes which foster the fraud, waste, and
abuse and to recommend solutions that correct the processes.

I would like to make my point by waly of analcl)fx, if I may. Bein%
that we are the Department of Health and Human Services,
would like to use a health analogg. If the diseases that we are sup-
posed to be addressing are fraud, waste, and abuse, and lack of
‘economy, then I submit that many of the things that we have
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heard today—the criminal attacks on our programs, the audit find-
ings, the programs that are not functioning properly as observed by
management analysts—are all, in fact, just symptoms and not the
diseases themselves. If so, then it is a primary responsibility of the
Office of the Inspector General to focus on those situations where
you have audit findings, identified attacks on our programs
- through criminality and to use that to track back and identify the
* " disease so that you can treat the disease énd not just the symp-
toms.' : ’ .
-~ The thrust of this Inspector General will be to focus in on the
"~ processes which foster the problems rather than what comes out on
the other end. As a by-product of concentrating on the processes,
_there will be a lot more detection of criminal activities; more pros-
ecutions; and more significant audit findings. But they will be as a
by-product rather than as the main thrust.

Also I believe that the Office of the Inspector General is respon-
sible for providing a catalyst and a leadership in the development
of a concerted effort to focus on specific problem areas. »

What we have seen here this morning, already, is the fact that
‘there are no shortages of agencies that are trying to address fraud,
waste, and abuse. However, each are going out independently of
one another and trying to focus on their one little part of the uni-
verse, when, in fact, what we should be doing, inasmuch as we are
so fragmented and we have such small resources against such huge
" . problems, is that we should really be trying to coordinate among

ourselves and to try to solve some of these problems. '

So with that as a preface, let me be prepared to answer your
questions.

[The prepared statement follows:]

STATEMENT OF RicHARD P. Kusserow, INSPECTOR GENERAL, DEPARTMENT OF HEALTH
AND HUMAN SERVICES

Good morning Mr. Chairmen and members of the committees. I am Richard P.
Kusserow, Inspector General of the Department of Health and Human Services. I
welcome this opportunity to appear before both the Senate Committee on Finance
and the Special Committee on Aging to discuss my offices’ efforts in combating
fraud, abuse and waste in Federal programs.

As you know, HHS’s budget is approximately $250 billion (35 percent of the entire
Federal Government), the majority of which predominately go to the socalled enti-
tlement programs, - -

The Department has a total of some 284 programs and about 35,000 grantees, all
subject to audit. We also are charged by the White House with auditing all Federal
money at 96 percent of the colleges and universities receiving Federal funds, The
problems confronting the Department are monumental. .

The opportunities for fraud, waste and abuse are s ering, and those of us who
ltxoa:e been toiling the fields, combatting these problems have been staggering a little

Certain underlying rremises behind the development of the entitlement programs
are proving to be invalid. For instance:

(1) The emphasis in the develog)ment of the programs was on delivery of services
at all cost (get the benefits out) and on eliminating red tape—which translated;
meant controls. Thus the adage: “everyone in sales and no one in management.’

(2) The second premise was that people in the helping professions (service provid-
ers) were all committed to the delivery of good services and motivated to help recipi-
ents—the implication being that the professions could be relied - upon to police them-

. selves,

- Well, if all doctors and other professionals subscribed without reservations to
their ethical standards and oaths and were somehow immune from the temptations
to fudge, cheat,» abuse and defraud, things might have been alright. However, cer-
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tain professionals have not-subscribed to this premise. These include some of the
Nations’ pathologists, radiologists, general practitioners, surgeons, clinical and labo-
. ratory technicians, nurses, sociall workers, nursing home operators, day care opera-
-tors, pharmacists, dentists, as well as some public officials. -

Hence, for thosé who desire—an open invitation to violate the programs for their
own benefit has existed. . . ‘

We now know that the system has to be repaired by the addition of controls and
better detection and screening techniques to reduce: fraud, waste, abuse and the
general lack of economy in the programs. " ‘ ' i o

Today I'd like to give you a broad brush picture of the guiding philosophy of this

Ins r Genera)] in relation to the fraud, waste and abuse syndrome that exists.

) orgive me if I illustrate by analogy—a health analogy, inasmuch as I'm from
health and human services. ' -

We all know that it is bad medical practice to treat symptoms. If fraud, abuse and
waste are the disease, then adverse audit findings and detection of criminal activi-
ties are the symptoms. . . ‘ o
- Continuing with the medical analogy, we know that one of the most effective
means of controllingthe spread of communicablé disease is modifying the environ-
ment in which it thrives: we must create an environment in which fraud and abuse
‘cannot find nourishment; an environment of compliance and respect for rules of
conduct and law. .

‘To do this, all aspects of our programs, from their administrative rules down
. through their claims payment process, must be constructed so as to be clear, unam-
gigtéous and enforceable and thus conducive to non-fraudulent and non-abusive con-

uct. -
We must also assure that the prosecutive climate creates an environment conduc-
ive to compliance. The need for aggressive prosecutive effort against program fraud
. is underscored now because:

1. The budgetary belt has tightened at Federal as well as at State and local
levels—and temptation to divert scarce-program monies from their intended use
‘may increase. ‘- :

2. As administrators we are accountable to the public to assure the appropriate
expenditure of evey tax dollar. , -

- 3. A pervasive anti-fraud and abuse effort can J)rovide greater positive visibility to
our program, which will enlist greater public and legislative support.

4, Fraudulent conduct is frequently associated with poor quality of services and
patient care.” -

b 5. kAggressive prosecution should serve as a deterrent to other potential law-

reakers. .

; ﬁ‘he;steps I'm taking to reduce the environment conductive to fraud include the
ollowing:

1. Linﬁage and leverage of audit and investigative findings to effect change in pro-
gram management and reduce opportunities for fraud, abuse and waste.

2. A unit to review and comment on all regulations being formulated in the De-
pgrtment to assure auditable standards and to prevent opportunities for fraud and
abuse, ‘ '

"A similar review of all existing regulations so that those which are not conducive
to good practices and managément are modified or eliminated. Q

3. Development of a more effective deterrence to individuals tempted to defraud
our programs including better coordination with other law enforcement agencies,
FBI, Postal Inspection Service, Secret Service, IRS, etc., as well as other IG’s and
improvement of the quality of cases being referred to the DOJ for prosecution.

. Greater emphasis on using administrative sanctions as a deterrant (debarment,
emsployee sanctions, etc.) : , :

. Development of a civil fraud response. The OIG has never developed a capabili-
ty to respond investigatively to civil fraud.

.6. A concerted effort to identify the factors within the system that permits fraud
and abuse to occur. That requires a special type of analytical function described in
many ways, e.g., vulnerabllig assessment, risk analysis, etc. We established the first
analytical unit among the IG's which I might add has proved to be a model for sev-
eral other organizations. ay -

‘Through analyzing a program for fraud prevention and detection Furposes, we
‘have found that it is also important to know whether certain aspects of a program’s
design or implementation increase the probability of fraud or decrease an agency’s .
- ability to respond to fraud once it has occurred. It is also important to determine
whether persons involved with the program are given any incentive or support in
trying to reduce fraud and abuse. :
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While fraud in Government benefit programs takes many forms, through analy-
sis, we have found that two basic patterns exist that are common to virtually every
‘program. First, there is misrepresentation of eligibility—whether (a) by beneficiaries
who seek aid to which they are not entitled, (b) by service providers who ask reim-
~ bursement for services never provided, (c) or by agency gersonnel who set up
~ “ghost” x:ecviipients. Secondly, there is misrepresentation on claims by beneficiaries,

service providers and agency personnel. , _ ,

-~ -Considering these factors, in 1981 we are very fortunate to be able to use modern
technology as an analytic support in our fight against fraud and abuse. By modern
technology I specifically mean computer technology and all it can do for us in this
area. Prior to the advent of computer technol when we -had to do everything
manually, the analysis of data about known fraud and abuse cases in order to detect

atterns of abuse consumed enormous amounts of labor-intensive effort. While we

ave certainly not eliminated manual review from the analysis of data, much analy-
sis can be performed rapidly and reliably with the simplest of comguter techniques,
and. this constitutes a major usst:tf in the overall effort to control fraud and abuse.
.- We have found-~—or rather , to date—three general types of computer applica-
tions to detect fraud and abuse: (1) computer matches, (2) computer screens, and (3)
selective case management. ‘ ‘ '

. Among these, the computer matching techniques have been the most prevalent to

¢

. - date. The underlying logic of computer matches—as most of you know—is very

simple. It is to compare data from two or more data sources in order to detect poten-
tial program inconsistencies. Computer screens, unlike the rather simple logic of the
computer matches, are designed to identify potential fraud and abuse cases that pos-
sess one or more particular characteristics—characteristics that through risk analy-
sis lead us to believe that they constitute statistically sound patterns of deviance,
such as more than one hysterectomy on the same patient, pregnancy tests for males,
daily prescriptions for same patient, etc. In the third instance, selective case man-
agement techniques are ax;_plied—based on developing a characteristic case profile
. commonly assoctated with fraud and abuse. Once the prototype profile has been du-
veloped, this is applied against the data base to detect potential fraud cases.
- 1 will discuss examples of each of the above techniques shortly. First I would like
to say that these computer techniques are not a panacea to fraud and abuse control.
Their effectiveness is influenced and limited by (1) the integrity and sufficiency of
the data base used, (2) the adequacy of administrative and management support,
and (3) the legal aspects of computer matching. With regards to the latter, the con-
- straints—felt especially at the Federal level as mandated by the Privacy Act of 1974
and.later elaborated in the form of OMB guidelines for computer matching—still
~ tend to restrict fraud detection by measures aimed at protecting the privacy rights
of individuals. We are hopeful that the more burdensome aspect can be modified. (I
am co-chairman of the matching committee for the President’s Council on Integrity
and Efﬁciencr).

Now I would like to talk about some of the projects that we have underway now-— -
most are in the experimental stage in that they are limited to a particular program-
matic focus or geographic area. Once the bugs have been ironed out and the poten-
tial cost-effectiveness of these efforts more fully understood, they can be expanded
and amplified. -

-Our pﬁ'ect examples will be grouped where possible according to the previously
mentioned categories of: computer matching, computer screens and selective case
management. Some projects will have elements of more than one approach. In addi-
tion, you will see examples of the basic fraud patterns mentioned before—misrepre-
sentation of eligibility and misrepresentations on claims.

Under computer matching,.-we have, of course, the AFDC interjurisdictional
match effort which I know most ﬂou are familiar.

A. It involves a comparison of AFDC data tapes from participating States in order

- to detect individuals who appear on more than one State AFDC beneficiary role.
This project has been an ongoing one for several Jrears.

. B. We are working on an increasin%ly broad scale with other Federal depart-
ments, most particularly, Department of Agriculture. We have several joint projects
with them wherein we make a com’lp‘:mer comparison of the State’s food stamp files
and their wage reporting records. The result is the detection of food stamp recipi-
ents who are working and not reported earnings to the food Stam% rogram. The fist

- cut “hits” are then matched against AFDC, SS], medicaid and public housing assist-
ance grograms. In Tennessee alone, there have already been 54 indictments (14 Fed-
eral, 40 State) and initial identification of $3.2 million in unallowable costs.

In Texas, we used our Numident program to identify invalid social security num-
bers (SSN’s) in 1.6 million records (450,000 AFDC and 1.2 million food stamps).
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This computer match resulted in the identification of 5,098 recipients (1,700)
AFDC and 8,400 food sota_mép with unissued and thus invalid SSN’s in the State agen-
cies’ records. Phase two—determining the reasons for and effect of recipients having
invalid SSN's—is in process (approximately 75 percent completed).

A large number of these invalid SSN's (approximatelg 3,000) are the result of
simple administrative errors—transpositions or keypunching errors. Correction of
‘these errors enables the States agency to obtain employment information on the
new SSN's from another State agency and make eligibility redeterminations.

In other cases, the recipients: could not be located (959); claimed to have lost
social security cards or provided an invalid number (165); and refused to provide a
social security card (95). ‘ :

Since the project started, 2,224 of the 5,098 recipients have been denied further
benefits with an estimated annual value of $1.6 million. We are currently analyzing
the reasons for these benefit denials to determine those directly attributable to this
project. '
" Two miore recent undertakings involve our death termination computer matches.
In one project, we compared HCFA’s medicare death records with the social securi-
ty’s retirement, survivor's and disability insurance master beneficiary tape. We un-
covered arproximatel{y; 8,500 cases of unreported deaths in which social security was

still making payments. Each case, we estimated, was costing the Governiment ap-
proximatetliy ?1 ,000. In all, SSA has paid out more than $60 million in overpay-
ments to

eceased persons. More important%y, as SSA cleanses its tapes, approxi-
mately $26 million will be saved annually in future payments.

Our black lung project involved a similar computer match of beneficiaries to
death records. Our investigators discovered overpayments being made in- approxi-
mately 1,200 incidents, totally about $15 million. All of these have been turned to
the Social Security Administration, with approximately 500 cases being sent to the
Secret Service for further investigation.

We anticipate that additional investigative cases will emerge from these projects
as case files are reviewed. Computer screens on the other hand, look for potential
cages of fraud. Some recent OIG examples include: :

Numident program which scans SSN's and identifies those which have not been
issued. The project has identified 151 recipients actually using social security cards
with numbers the Numident shows as not issued by SSA. The authenticity of the
cards is very doubtful and field investigation of some of these recipients is already
underway by OIB/OI. The annual value of benefits received by these recipients is
estimated at $106,000. It should be noted that the pilot project was done in a State
in which AFDC benefits average $108 per month while such benefits average in
other Statés $277 per month.

‘We have a project in Connecticut by out investigative staff to identify individuals
who have created fictitious children in order to receive AFDC benefits. The ap-
proach involves the comparison of the AFDC records against medicaid tapes, school
attendance records, and vital statistics records.

In cooperation with INS, we have established a joint national effort to detect
cases where SSN cards were illegally obtained by aliens. SSA records were matched

f;aair.n;;d INS records to identify potential cases where work related SSN cards were
obtained.

Scans of the gobential hits were also made to detect large numbers of cards going
to the same individual or groups of individuals. SSA employees were convicted of
}I)‘ossessin illegal accounts, and more than 100 con;?iracy cases are in development.

o date, 50 convictions have been obtained and INS has deported 800 aliens as a
result of the project. This effort reflects both the elements of a simple computer
matching technique as well as that of a computer scan.

We are developing screens to catch totally inappropriate prescriptions by medical
providers: That is, making the initial diagnosis, analyzing proper medical options at
each step, and identifying deviance from good medical practice. (That is, if the com-
plaint and diagnosis relates to an ear infection then an arm X-ray or eye glasses
would seem to be inappropriate.) It is considerably more complicated than that but I
think it gives you the idea. .

Our final approach, selective case management, is quite close to the approach
used with the computer scans. Its purpose is to identify potential fraud and abuse
by using computer screening methods to identify profiles of individual cases possess-
ing common factors. These factors could include families listed with (1) no income
(e}amed or not), (2) no medicaid received for children, (3) all the kids under 6 years
of age.

In an era of declining resources, it is all the more important that I work closely
with other divisions of this department; with agencies and departments; with the
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President’s Council on Integrity and Efficiency and Members of Con . This is
already happening in many of our operations and with Secretary Schweiker’s en-
. couragement, I expect to continue. -

_ Thank you.

Chairman HEeinz, Thank you very much, Mr. Kusserow.

- You have been given a very heavy responsibility by OMB to con-
.-duct audits of major immensity. To what extent have the budget
cutbacks—will they adversely affect your ability to do your job?

* Mr. Kusserow. It's very difficult to say at this point. I think that
the one thing I can say uncategorically is that if we had more re-
sources, it could be well used. But at the same time, the concern I
now have is that I do not believe that the rcsources allocated in the
past to this office have been used to full measure. ,

So, I think my first responsibility to the Congress is to demon-
strate that I can use, to the best advantage, the resources that you
have given, before I start thumping too hard for additional re-
sources.

My greatest concern at this point is harnessing the resources
that we do have, not only within the Department but within the
community of the Inspector General, and to try to rally those re-
sources in a way that we are all pulling together rather than at
Cross purposes. '

Chairman HEeiNnz. Now one of the things you have been asked to
do, I gather, is work very, very hard on the student loan program
or the college grantees. Is that right?

Mr. Kusserow. We did that a great deal when the office of Edu-
cation was part of our program, but since it has been pulled out,
we have only focused on those loan programs related to the health
field. We are now undertaking several major initiatives regarding
the health professions loan programs.

Chairman Heinz. Well, what specific steps are you taking to
assure that your office targets its resources most effectively to the
programs that are most vulnerable to fraud? We have heard some
pretty interesting stories today about medicare, medi-cal—that is
our medicaid program in California—social security disability.
Where do you want to start? What are your highest priorities?

Mr. Kusserow. Well, first and foremost is that we should have
an effective office of the Inspector General. I hold the office, signed,
sworn, and delivered as such, but I must confess that my impres-
sion of what was expected of me from within house was consider-
ably different than what I expected the job to be.

I think -many looked upon the Inspector General as some sort of
‘honorary Kentucky colonel that is supposed to oversee jointly two
independent arms—a criminal investiEative arm and an audit
arm—and that they work through an inbox, outbox routine. _

What we need is an executive at the Inspector General level to
merge, as was intended by Congress, a single force to address the
problems across the board. :

What we have now is an audit a%ency and a criminal investiga-
tive agency—two separate arms. This is my priority—to merge
‘these two arms into a single integrated force.

. Chairman HeiNnz. What's to prevent that from being done?

Mr. Kusserow. Nothing. In fact, I would hope that by next year
if you do not have an Inspector General sitting here that you will
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have returned him to the cornfields of Illinois. It should be done.
And it can be done. And it will be done. -

One of the first steps that we need to do, is to recognize that
there are shortcomings in the way we have been approaching the
problem in the past. We talk about the criminal prosecution and
‘we talk about the audit, but there are considerable ranges of sanc-
“tions in between that have never been addressed by this Inspector
Gienera'l. And I would suspect not by many other Inspectors Gener-
al. ‘ : , .

For example we see an individual that may have rigped off a
system for $1 millionand he gets a light sentence of probation and
maybe restitution of a small amount, maybe even a $5,000 fine—
you really have not hurt them. - -

But suppose we were to exercise, which we have already in stat-
ute, some of the civil fraud provisions go after that individual for
.treble and punitive damages, for damages on every count that they

articipated in; we could put them out of business. If they take
§5oo,0 0 from this Government, we should get that back plus more
. . . from punitive damages.

This way, you could do more harm than prosecuting them and
_permitting them to go back with their license and continue practic-
ing. And as we have seen this morning, they could continue prac-
ticing and committing additional frauds in other programs.

So I think that one of the sanctions that has not been utilized to
any degree has been the civil fraud sanctions.

nother area that we need to look at is, for example, when a
person has been found engaging in fraud in one Government pro-
gram; is caught, but does the same fraud in another Government
program. They should not be allowed to go to a different trough of
another Federal program and drink from that. We should at least
be aware of situations where a doctor who has committed a crime
against Medicaid might also be committing a crime in the Medi-
care program; or might be receiving a research grant at NIH, or is
working for the VA as a physician at one of their hospitals.

There have been cases like this, and this morning I think we
have some confirmation of that. There is a tendency—that when a
(Q}erson ‘has demonstrated propensity to commit a fraud against the

overnment that they will have a tendency to continue doing that
in the future. We really must make an effort to be aware of people
that have done that. |

We are developing a national strategy under the aegis of the
President’s Council on Integrity and Efficiency, chaired by this In-
spector General, to look at the entire spectrum of medical provider
programs in the Federal Government. As it stands now, about 95"
Bercent of that Federal dollar that is going out is coming out of our

epartment. But every single other Department in our. Govern-
ment has some sort of medical provider program. We need to un-
derstand those programs. We need to understand what is going on
‘with them. o

Chairman HEeiNz. Mr. Kusserow, let me interrupt so that we can
proceed with the order of questioning here. I have got a number of
‘concerns I'm not going to ask you about now. I am going to submit
a set of questions to you in writing. We-have got a number of
‘things to-cover. I would like to know, for example, about the com-
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?_uter matches and the number of leads. Whether you have got suf-

icient resources to follow up-those leads and a whole bunch of spe-

cific questions like that. But rather than take the time of the com-

mittee to get into each and everyone of those, I think I will simply

yield to Senator Mitchell, who, I know, has some questions too.
[The questions follow.] -

, tion 1. In 1977 the Senate Special Committee on Aging estimated 10 percent
of Medicare and Medicald was being lost to fraud, abuse and waste. One of your
predecessors, Mr. Morris estimated in 1978 the loss in programs under the jurisdic-
— tion of the Department to be $6.3 to $7.4 billion, What is your estimate of the cur-
rent loss to the programs from fraud, waste and abuse? Is there any reason to be-
lieve that proportion lost to these activities has decreased since the establishment of
the Office of Inspector General? ,

Answer. As indicated at the time those figures were released, the purpose of the
" estimate was to focus attention on the existence of significant problems. Although
staff eventually revised those estimates downward—$5.6 to $6.5 billion—the esti-
mates were never intended nor presented as a single point estimate since it was a
collection of estimates of varying validity.

These estimates resulted, however, in a significant Departmental response. Al-
though much progress has been made, much remains to be done. Because of the dif-
ficulty in gathering comprehensive and accurate data, OIG has not attempted to
update the earlier estimates, Instead we have attempted to focus our attention on
those problems we consider to be most serious and capable of immediate improve-

ment. : -

I believe that OIG work has resulted in a decrease in the relative amount lost to
fraud, abuse and waste. Certainly, I find that Secretary Schweiker and agency
heads give this high priority. Nevertheless, much remains to be done and I intend
for OIG to make an important contribution in reducing these losses.

Question 2. Senator Mitchell requested you to furnish the Committees with your
best estimate of the staffing needs of &?ur office. Does your office require additional
personnel to accomplish the mission Congress intended? If so, please detail number,
training and probable assignment of these people. -

Answer. As I testified on December 9, before I can request additional resources of
Con, or the Secretary, I must determine whether the staff and resources now at
_ m¥ isposal, are being used effectively and efficiently.

am in the (i)rocess of making that determination. I am developin% a reorganiza-
tional plan and a new workplan—priority of work—for the Office of Inspector Gen-
eral. Within a new organization and with a new priority of work, it is my intention
" to use every person on the OIG staff to their maximum capability. If, after a reason-
able period of trial and testing we find that there are gaps in our operation result-
ing from a lack of resources, we will then make the necessary requests for assist-
ance.

Question 3. Given the size of the ;Jrobkem and available resources, what priorities
have you established for your office? How will resources be targe 3

Answer. At this time, my main priority is, first, to complete my analysis and eval-
uation’'of my office and the nature of the work to be done and second, to implement
a needed reorganization and establish a multi-year workplan—the priorities for OIG
work—as expeditiously as possible. Both of these are still in draft but will be essen-
tiall{ completed within three weeks. Upon completion, I welcome the opportunity to
brief you on this matter.

Question 4. What present involvement, if any, does your office have .in efforts to
control organized crime activities associated with programs under the Department’s
jurisdiction? What role, if any, is anticipated for the future?

Answer. Although alert to the possibility of organized crime activity in HHS pro-
grams, this office has not had a major role in these type investigations, as over the
‘years no significant organized criminal activity has been apparent. Individual oxt'ﬁ\a-
nized criminal figures have surfaced in isolated investigations conducted by thi
office, and these matters have been handled on a case by case basis. Any investiga-
tion indicating widespread influence by organized crime would be referred at once
to the FBI, which has greater resources and more expertise in this area. Naturally,
‘this office will remain_ watchful for this type of activity, and we are pre
assist the FBI in any investigation into organized criminal activity related to the
Defartment's programs. In that regard, the Inspector General recently sent a letter
to the Director of the FBI offering the assistance of this office in any investigation
involving organized criminal influence in the Department. The letter also contained
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a request for. the FBI to furnish this office with any information they have that in-
dicates organized criminal activity is being directed against any of the Department’s
programs.

- Question 5. What present involvement, if any, does your office have.in efforts to
police intra-state and chain activities associated with programs under the Depart-
ment’s jurisdiction? What role, if any, is anticipated for the future?

Answer. We have been active in seeking chain activity violations and foresee an
even more active role in the future. Past activities include:

First, this office funds and oversees the operation of 29 State Medicaid Fraud Con-
trol Units, whose responsibility is to investigate and prosecute providers who de-
fraud the Medicaid program. Additionally, we maintain liaison with those States
not having-specific fraud control units and provide them with technical assistance
- whenever possible. ‘

Second, we have been involved in several investigations and audit probes of
chains of Medicaid and Medicare groviders. These have largely been detected, inves-
tiﬁ-ated and prosecuted by a combination of Federal and State agencies with this
office and the Department of Justice coordinating Federal participation. A good ex-
ample of this is our recent investigation of the Montgomery Investment Corporation
of St. Louis, which managed, owned and leased 13 nursing homes and 20 other cor-
porations. In conjunction with other agencies, our investigation was able to demon-
strate how the owners pyramided costs between their organizations and then passed
these higher costs onto the Medicaid program through increased reimbursement
rates. -

Third, we co-sponsored a three day planning conference in 1981 to achieve better
mutual understanding and arrangements for handling chain-type cases. Represent-
ed at this conference were the FBI, the Department of Justice-€Criminal Division,
several State Medicaid Fraud Control Units, and various Assistant United States
Attorneys, most of whom were economic crime specialists. We will continue to main-
tain and encourage liaison among investigative and prosecutive agencies. -

Fourth, under our upcoming reorganization, we will be taking a more active role
in obtaining civil and administrative sanctions against all providers who abuse and
defraud our progrgms. We will also encourage and assist other agencies in obtaining
these civil and administrative actions. .

Question 6. The Committee expressed concern for the lengthy period between the
inigiation and completion of a health case. How do you plan to speed up that proc-

Answer. The time required to do an investlfation of a health provider case is im-
ggssible to predict for a variety of reasons. In most situations, the cases brought

fore us are extremely complex and time consuming. Because of the comiplexity
and nature of the cases, generally a full scale audit of the books and records is ne-
cessitated. Since they are rimarily volume transactions, it requires large amounts
of time and manpower. Further, it is difficult and complex to convert the audit
trails into the evidence needed by the U.S. Attorney. Finally, documents do not
speak for themselves and witnesses must be develo to testify concerning the evi-
dence. For example, the Kones case required over 1200 hours of OIG investigation
staff time. That does not include the staff time other law enforcement agencies may
expend to close the case. Consequently, even though we would like to speed up the
process, it is not always possible.

We are examining new ways of sharinilcases with law enforcement agencies
during the early stages of an investigation. New communication'technologies clearly
have the potential of assisting us in this area. Also, we are working, within the De-
pa:itment. t& insure that information and allegations move expeditiously to investi-
gative agents,

Ques?t%n 7. You indicated in your testimony an intent to reorganize the Office of
Inspector General. How do you envision the Office functioning? Will your reorgani- _
zation affect all three of the Office’s principal components or just the audit division?
When is it anticipated the reorganization will be completed? Please include with
your description your rationale for the changes to be made.

Answer. As I testified, the reorganization of the Office of Inspector General is
being developed now and will be completed shortly. At that time, I will welcome the
oppox;unity to brief you of the changes I will make and to answer any questions you
may have.

Chairman HEeinz." When that bell goes off there, it means my

time as well as yours has expired.
Senator MitcHELL. Thank you, Mr. Chairman.
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Mr. Kusserow, do J'ou agree that the detection, prosecution, and
punishment of provider fraud is one of your highest priorities?

Mr:tKussnnow. I would say that it would have to be the highest
priority. -

Senator MrtcHELL, The highest priority. All right. And you
intend to do what you can as effectively as you can about that, I
am confident.

Mr. Kussgrow. Yes, sir. :

Senator MiTcHELL. Right. Now I asked this question this morn-
ing. It's a very simple one. Whether or not when a provider regis—
ters for reimbursement under any program within your jurisdic-
tion, do you know whether that person is asked by anyone, either
on a form or orally or by some other means, whether or not that
person has a prior criminal record of any kind?

Mr. Kusserow. He is not asked that. ) .

Senator MiTcHELL. All right. Don’t you think that would be a
good, simple thing to do? |

Mr. Kusserow. I would think not only that, Senator, but I think
another area you might want to explore is the fact that maybe you
can work some sort of a condition precedent to participating in a
Federal program.

Senator MiTcHELL. Well, that's a second step.

Mr. Kusserow. I agree with you.

Senator MiTcHELL. I would like to have you determine—it doesn’t
seem to' me you need legislation to do that, but if you do, I would
appreciate you telling me that. And if you don’t, I would appreciate

our instituting that practice. It seems to me that Dr. Kones’ case
is a classic example. If someone had known that this man had a
prior criminal record of precisely the type of fraud which he subse--
quently engaged in, it would have been much easier to detect,
indeed prevent, the occurrence that did, in fact, later happen.

So I would urge that upon you. And I would like to have you tell
me in writing whether or not you have either instituted thaw)rac-
tice, why you haven’t done it and if you need legislation. Would
you do that? -

Mr. Kusserow. Yes, sir. -

Mr. Kusserow. We are in the process now of reviewing it. We
require some assistance in that matter. We have already deter-
mined that there are some legal impediments to doing that so I
will be coming back to you with some recommendations.

Senator MiTcHELL. All right. Now you touched briefly upon the
question of your budget. And you, I thought, answered by empha-
sizing the failure of the office previously to fully utilize the re-
sources that exist. And I understand that. And I expect that you
will make more effective uses of those resources. But at the same
time it seems to me that you face a really staggering task when
you deal with the entire budget which you have described in your
statement at $250 billion, 35 percent of the entire Federal Govern-
ment. And I wonder if you would provide us, also in writing since
‘the time is up here, of your most realistic analysis of the level of
resources you need to do the job as effectively as you feel it can be
done. And I want to make that clear. I know you are a good fellow
and you are going to say you are going to do the job effectively at
whatever level of resources are provided to you. But I am asking

. P
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ou to provide us with a statement of what, from your standpoint,
1s the level that would provide the most effective enforcement of
your responsibilities.

Do you understand the question?

Mr. Kusserow. Yes, sir.- N

Senator MitcHELL. All right, thank you. And I look forward to
receiving that from you, Mr. Kusserow.

Chairman DoLE. Senator Pryor.

Senator PrRYoR. How long have you occupied this position?

- Mr. Kusserow. Since June of this year, Senator. ,

Senator PrYOR. I was intrigued by your opening statement. Basi-
cally, the inference that I gather was that we don’t have an In-
spector General in the HHS. :

Mr. Kusserow. I hope to correct that, in fact, rather than just in
- theory. Yes, sir.

Senator PrRYOR. So you really do think we do have an Inspector
General?

Mr. Kusserow. The Office of the Inspector General is there. One
_of the things that I believe—and [ haven’t really had a chance to
go through the re{)ort that was given to me as a birthday present—
should be made clear. During the entire calendar of 1980, you had
no confirmed Inspector General at the Department. For 2 years
now you did not have a confirmed Inspector General sitting in the
Department of Health and Human Services to provide leadership -
and to do some of the initiatives that I think are imperative.

In that context, coming in after a hiatus of nearly 2 years from
the first Inspector General and to the second Inspector General,
which I am now, a lot of institutional problems have developed
that need to be corrected. Once they are corrected you will have in
fact as well as in theory an Inspector General. :

Senator PRYOR. My perception of you is—and pardon if it is
wrong—that you are a person who wants to do something. You
want to take action. You want to prosecute. You want to put these

ogle in jail or at least impose civil penalties on them. Who is

olding you back?

Mr. Kusserow. Time. I need time to do that. And the time isn’t
there. But we, in fact, will be doing that.

But I should say that a primary thrust is that we do know from
every study available that in these white collar crimes, these
crimes of opportunity, that if you want to really have an effect on
it, then you must interdict the process which creates the opportuni-
ty. If you remove the opportunity, then you are really going to
have an effect on reducing the amount of criminal acts in our pro-
grams. So I think one of the things we need to do is to develop
strategy to find out not only where people are attacking our pro-
grams but how theﬁeare doing it and then correct those Ex(')ocesses.

Senator PrYOR. Before we discuss strategies—I will borrow a
question from Senator Chiles—Why hasn’t the office been merged?

Mr. Kusserow. It's from the fact that you brought together two
such dissimilar professional entities. After all, we are tal iniabout
something that is fairly recent in vintage. It's still a mere child by
program standards of maybe only 3 years.

By taking criminal investigators and auditors and putting them
together, I don’t think it really has matured to the point where
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they should have had the middle ground in between. We should
have had more in the way of management review, administrative
sanctions and civil fraud—— -

Senator PrYor. My only comment, Mr. Chairman, is that in
those 8 years that this office of this Department has been, it has
had gassed through it almost three-quarters of a trillion dollars.
And I think all of this strategy business is nonsense. I think you
ought to go on and do what you think you should do and I think
the Congress would back you. - _

And I would just like to make one other comment. I know my
time is up. But according to my report, the HHS' Inspector Gener-
al’s office ranks 13 today, 13; in cases open per departniental dollar
expended. And I think that’s a very, very poor track record. And I
ho&e you will improve upon it.

r. Kusserow. I can because that’s something that could be ad-
ministratively regulated. I'm not sure how valid that figure would
be. If we wanted to, I could open 8,000 or 10,000 cases tomorrow.
But the important thing is the significance of the cases that we are
working and how we handle them. I think that should be measured
on the output side rather than on the input side. _ -

Senator PrRYoR. My time is up.

Chairman DoLE. Senator Cohen. -

Senator COHEN. Just one question, Mr. Chairman.

Why are 36 percent of the pending cases listed as being 6 months
o{g or older in the 1981 report? I think 21 percent are over 1 year
old. -

Mr. Kusserow. I'm not sure I can give you a proper answer to
that. I think I can give you a partial answer. :

A partial answer would be that cases of fraud of the type that
you heard about today from Dr. Kones require an enormous
amount of worktime to put together all the documents and evi-
dence necessary to sustain a prosecution. It's not unreasonable to
take 6 months or 1 year or even 2 years to develop a worthwhile
case. -

The question applies to those cases which are not that complicat-
ed; simpler cases that really don’t require that kind of-input,
whether they would be included among them, in which there would
not be justification-whatsoever.

Senator CHILES. I'm sorry I missed your initial presentation, but
what are some of the reforms that you would recommend? We
didn’t get into specifics today with Dr. Kones. But let’s take work-
.mens compensation claims, by way of example. You have a situa-
tion in which a worker is injured on a job, has a back problem or
drops something on his foot; goes to a doctor; starts the whole cycle
then. It is almost automatic that there will be a workmens compen-
sation claim filed and allowed. And then the doctor will simply
continue for 1 year, 2 years or 3 years sending in slips for treat-
ment that was never actuallr rendered. What are some of the rec-
ommendations that you would make for us to change that? Would
you require, for example, the patient to sign on the slip that says,
yes, these services were performed? I mean, how do you deal with -
that problem? - o

Mr. Kusserow. I think a major responsibility will have to rest on
my shoulders on that score. It's my responsibility to use not only
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the investigative, the management analysis, and the audit re-
sources I have, but to then be able to develop screening techniques
to surface those types of problems.

We have found that where we know the factors that go into de-
veloping an abuse, we can use a machine to go back and to screen
out and surface that type of problem area in which case you should

" be able to not have that happen again.

‘Senator CHiLES. What has been evidenced here, I think, today is
that you invite fraud and abuse by a laxity of enforcement, a laxity
of interest and oversight. You invite it. en you have that kind
of profit—we are talking about millions of dollars—with little risk
of being detected, then you are almost-inviting abuse.

Mr. Kusserow. There is a more fundamental problem here. We
had some underlying assumptions that went into a lot of these pro-
grams and one of those assumptions, of course, was that people in
the helping ﬁrofession, such as Dr. Kones, could be relied upon to
follow their hippocratic or other similar ethical oaths. Were that a
valid premise, we wouldn’t have to develop as many controls as we
might in some other sectors. We have found, and certainly Dr.
Kones would confirm, that that is not a valid assumption.

A second assumption that creates a problem is that-many of the
programs develo'ped, include the approach that our responsibility is
to get the benefit on the street to the needy. To do that, we cut
some red tape in the process. Red tape is a euphemistic term for
B:oper controls. We can balance out proper controls against the

_beneficiaries’ needs, but what we are seeing is the inheritance of a
system wherein there are not sufficient or ;})lroper controls. People
can take advantage of it, particularly, in the helping and health
profession. -

Senator CHILES. I interrupted, and I shouldn’t have in your testi-
mony, when I asked you why this hadn’t been done. In your ram-
bling answer you seemed to say that if it wasn’t done, you were
going to go back to the farm. I would agree, you ought to go back to
the farm if it isn’t done. But I want to know if there is somebody

- keflfin% you from doing it?
r. Kusserow. No.

Senator CHILES. You have been there since June.

Mr. Kussgrow. Yes, sir.

Senator CHILES. And Kou’ve told about all of these complexities
of having auditors and having Inspectors General—investigators—
and how in the world do Kou merge them? Other Departments
have done that. That was the intent of the Congress. We~want to
Kut the auditors with the criminal investigators. Now what's to

eep it from being done? -

r. Kusserow. I would question how successful the other De-

~ partments have been. No, there is nothing. We are in the process of
doing it. One of the things that we have not done in the past that
we are doing now is that we are developing an administrative sanc-
tions package.

In the past, there has never been any tracking within our De-
partment, for example, employees who have been found guilty of
committing frauds against our programs or engaging in criminal
conduct. We never followed through to see what would happen to
them or make recommendations as to what should occur. We are

-
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now in the process of finalizing a program, a table of sanctions that
are going to be recommended and hopefuliy adopted by the Depart-
ment. We are certainly going to track those people and that will be

- -part of our report to the Congress each year.

-~ Senator CHILES. What does that have to do with merging the
auditors and the investigators? What does that have to do with
what gou said about keeping yourself from being the paper pusher
with the two functions going between? What's to keep you from

.__putting those auditors and investigators together and you being in
charge of them? .

Mr. Kusserow. They are together. We are collocating them. But
‘what 1T am saying is that there are gaps that exist in their profes-
sional backgrounds. The gaps must be filled. Among the gaps is the
area of civil fraud which are not being addressed by our criminal
investigators and which is not part of our audit process. That must

_made part—of our investigations, an administrative sanctions
package with a full range of sanctions available to use against a
wrongdoer. Administration sanctions to civil fraud, debarment, the
“civil prosecution to criminal prosecution—all of those things must
be together. And we are going to introduce those additional ele-
ments to draw them together. -

. Senator CHILES. The Atlanta Office of Program Integrity between
1976 and 1980 referred a total of 193 medicare fraud cases to the
office of investigations for criminal prosecution. That's just in
region IV—193 cases and 109 of those are from Florida. As of
‘today, the records show that there has been one successful prosecu-
tion, one conviction of a Florida case. '

I don’t know how much total dollars are involved here. I know
the dollars are tremendous. But when is the Department going to
do something about this? And when are you going to use your civil
money recovery authority?

Mr. Kusserow. Well, we have in the reconciliation package a
civil fraud penalt%ebill’fhat we are in the process of now imple-
menting that will be a useful tool in that effort.

Senator CHiLes. But the Congress just passed the law that gave
you the right to use it. Have you used that? Have you used the law
you got passed? I'm getting tired of people coming up here and
saying if we had something, if we had a change in the law, if we

_ could just change this, we could do it. Are you using what you have

" got now? ‘ -
Mr. Kusserow. No, sir. And that's my point. The fact is that we,
should be using it. One of the reasons w};iv I am sitting here before

ou today is that I came from the Federal Bureau of Investigation.

was part of a search effort by this administration to come up with
a professional that knew-hew to investigate program frauds, who
knew how to make those cases acceptable for prosecution with the
U.S. attorneys. It was the belief of the Secretary, and I guess of the
President, that, in fact, they had found a foremost expert. And I
would trust that their judgment is ggod on that point. An expert to
actually address what you find as being absent in our programs. I
would agree with you wholeheartedly that more can be gone in this
area and should be done in this area. And that’s why I am here.

Senator CHILEs. Well, I notice again in the records—the way the
records are kept, the 1980 Inspector General's report to Congress

~

—
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shows that 41 health cases were referred to the Justice Department
for criminal prosecution. Of that 41, 5 resulted in’ convictions; 31
were declinecf And yet I have a list of medicare fraud referrals to
the Justice Department that’s maintained in the region IV, Atlan~_
ta office, that shows in that office alone 46 fraud cases were re-
ferred to the U.S. attorney and they were declined for prosecution.
That’s, again, just in 1980. Now are the figures only 41 cases, or if
.you listed every region, would );lou'fin_d that every region is like At-
anta and the figures are way the hell higher than that? :

Mr. Kusserow. I have not had a chance to look at that in detail.
But I thintk what you are seeing there are those cases which were
opened, processed, and closed in the same calendar year. This does
not mitigate the situation at all. But the actual total number of
convictions are in the forties in that area.. : ‘

But my point is that at the outset of an allegation or at the
outset of the information that’s received that there is some possible
misuse or malfeasance against our programs, a decision should be
made as t0 what is the appropriate vehicle or sanction that should
be applied in the final analysis, whether that be administrative
sanction or civil fraud prosecution or criminal prosecution or any
combination of those. That has not been done in the past. That is
" what we are going to do in the future. And that’s what we are--
doing now. But in 1980 that was not being done. In 1980, you didn’t
even have an Inspector General. You had an acting head of the
audit agency, acting deputy head of the audit agency, acting assist-
ant for health care review. ‘

Now with an Inspector General and with this approach and by
employing these techniques, we can make a very strong increase in

that record.
- Senator CHILES. I\‘%' time-is up.

Chairman DoLe. Well, first, I think I ought to put in the record—
in case some may have forgotten—that Mr. Kusserow has consider-
able experience in _this area, having been with the FBI and having
been active in the Pittsburgh area and the Chicago area specializ-
ing in white collar crimes, embezzlement, bribery, organi crime,
and public corruption. He coordinated many task force investiga-
tions, including the Department of Housing and Urban Develoxl)‘- -
ment real estate broker fraud in 1978; Health, Education and Wel-
fare fraud in 1976; Veterans’ Administration school fraud in 1978
and other things. I would say that since he was appointed on June
10 he probably hasn’t had time to clean it all up yet. We will prob-
ably be back here next year and then I think those might be appro-
priate questions. Not that they are inappropriate now, they might
. Just be more appropriate after you have had that much time.

Do you need any more authority? Is there any legislation to give
you more—are you having trouble with the Justice Department or
the FBI? Do you agree with their policy that all potential criminal
cases should be referred to the U.S. attorney’s office? And then
they should.-decide who takes the lead on these cases?

r. Kusserow. I think just by the very nature of my back-
ground, the conflicts that may have existed between the Office of
the Inspector General—certainly this Office of the Inspector Gener-
al—the FBI and the Department of Justice have been greatly miti-

gated.
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In fact, I am on the President’s Integrity Council Law Enforce-

ment Committee that is tryi%to work out a relationship between

- Inspectors Generdl and the FBI. The FBI is not interested in as-
suminﬁ'the investigative jurisdiction of all of the cases. They don't
- have‘the resources to do that. : - o
- In the Kones case, what we have underscored here, is that you
had joint investigation with the HHS-IG, the U.S. Postal Inspection
. Service and the Department of Labor IG. We have other agencies
'in the Federal Government interested in Program Fraud. You have
Secret Service; FBI; IRS. I think what we need to do and what is
demonstrated here as being a successful way of doing business is to
cooperate and work together rather than try to work at cross pur-

poses. \

- The problems are just too large and the resources are too small

‘to worry about squabbling over who has jurisdiction and who is
--going to get credit for it. -

KCha:l?rman DorLe. How many agencies have taken credit for Dr.
- ‘Kones * ;

.. Mr. Kusserow. Well, you certainly had the postal inspectors
here and I think they would want to take some credit. I think the
Department of Labor’s Inspector General who contributed a lot of

. resources to the investigation in pulling together documents—their
agency would want to take some credit for it. I think there is some
credit warranted to the auditors and investigators of our Depart-
ment that put it together. :

But as far as who is going to claim an actual status concern, they
can all claim it if they want to. I am not interested in that. I am
interested in trying to correct the weakness that gave him the op-
portunity to take advantage of our program. ”

Chairman DoLe. Well, I think you indicate that in your state-
ment. Clean up the environment and maybe it would be a little
more difficult to perpetrate some of the fraud and abuse.

. As I understand—do you have some agreement with the FBI on
the referral of cases? :

Mr. Kusserow. I think that it is being clarified as we go along. A
lot of it is due to the fact that I don’t honestly believe the FBI fully
realizes what an enormously large ager'xcg that we are, and the
nature of the problems. In talking a little bit about it they have to
come to appreciate it a little better as to what is here. So, conse-

- -quently, I suspect verir strongly that you are going to see there is a
very close working relationship where we can’ provide a lot of pro-

- gram expertise, and they can provide a lot of their expertise that
we don’t have available to us, and a lot of the resources that we
don’t have available to us. ~

For example, we only have agents in 30 of the 94 judicial dis-
tricts of this country. If you were to think of provider or recipient
fraud, by any criteria you would probably think of Detroit as being

- among the tog half dozen, yet we have only one investigator in the

- whole State that takes the ugper peninsula all the way down to the

- Indiana border. We have nobody in the State of Ohio."And I prob-

~ably could keep gainfully employed all 91 of my criminal investiga-

- tors in Ohio alone for the rest of their career. And yet we have

_ nobody left for Cleveland, Cincinnati, Columbus or any of the other
areas. ' ‘ -
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You heard about the meager resources we have on the West
Coast. We have State medicaid fraud control units that report to
‘'me that are larger in themselves than my whole investigative orga-
nization. So we are not competing with anybody. What we need to
~do is provide leadership and catalyst and program expertise to
other investigative agencies to solve some of these problems.

~Chairman DoLE. 0, in your opinion, should take the lead on
HHS rglated cases? And who should have primary investigative
powers’ ‘ ‘

Mr.: Kussgerow. I think that would depend upon the circum-
stance. I certainly would think that in the type of investigation
that you saw this morning where you had the needs of sophisticat-_
ed surveillance equipment, we can't do it. I would say that that is a
primary example where we should utilize the FBI: In fact, that was
one of the areas of expertise I had in the FBI, running that sort of
an operation. -

I would think that in the area where you have a need for a lot of
- program expertise and auditors and things of that sort that we
should contribute that resource because we are better equipped to.
I think all in all on all major fraud programs or all fraud investiga-
- tions, I think what we should do is have multiple agencies working
on it, each providing their own specialized expertise. So I don’t
think it’s a question of saying who gets it, but I think it is a ques-
tion of trying to work out together how to solve the problem. So I
don’t think a hard-and-fast rule can be developed as to how you go
about giving one person a case as opposed to somebody else.

Chairman DoLE. I guess I could conclude from your response to
that question and others that you are not in need of anything right
now. You have the authority; you have the resources. You wouldn’t
make any request of any committee with appropriate jurisdiction
for additional authority whether it be the Finance Committee, Gov-
ernment Operations, scme other legislative committee, the Appro-
priations Committee, or whatever? ’

Mr. Kusserow. I think we do need resources against this prob-
lem. My question is is whether this Department is utilizing its cur-
rent resources to the best advantage. And on@ of the concerns—we
are trying to struggle with this problem within the Department to
try to make sure that not only is there no overlap in jurisdiction
but that equally important, if not more important, are the gaps
that exist between the various entitites of the Department that are
trying to address the fraud and abuse.

Chairman DoLE. All right. I hope before you request any addi-
tional money that you make certain what money you have is being
-properly spent. There may be a tendency on the part of some in
anglress to load you up with money even if you couldn’t spend it
wisely.

Senator Mitchell. - -

Senator MiTcHELL. Could I just make a comment on that. He just
said he doesn’t have a single investigator in the State of Ohio. And
what was your earlier statement in response to the question from
the chairman? What are the other States? -

Chairman Heinz.-Well, he said he could use his entire staff of
investigators for the rest of their natural lifetimes i Youngstown.
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I assume you got that out of your experience having lived in Pitts-

" burgh and having commuted up there once or twice.
. Senator MrrcHELL. If that’s not a statement that you need more
. resources, I don’t know what it means. ﬁ
. Mr. Kusserow. Yes, we do need resources. But I think"what we
-need to do is look first to see how we can utilize the resources that
we have better. Yes, I do believe we need more resources against
this problem. And we have to come up with it somehow. My ques-
_ tion 18 how I go about asking for those resources and who do 1 ask
those resources of? - : ) :
- Chairman DoLe. Well, first, you would ask us. That would be a
good place to start. {Laughter.} .

Mr. Kusserow. That’s right.

Chairman DoLE. But be certain that you can make a case for it. I
mean a lot of people ask for resources. Every agency in this town
including HHS. That’s why we are about bankrupt as-a nation. -

I think you Erobably do need more money but my point is that
before you make the request, be certain you know where you are
going to spend it. _

Mr. Kusserow. Yes, Mr. Chairman. I would agree with that 100
percent. ‘ - - )

Senator MitrcHELL. Could I make one comment, Mr. Chairman?

Chairman DoLk. Sure. I want to announce, though, that there is

a bald eagle out in the hall. : :
" Senator PrYor. These Republicans have no sense of humor.
. [Laughter.]
~ I'would just like to say I came up and fled with my good friends
-a moment ago. There is a bald eagle, for the benefit of .the audi-

ence, out in the hall. I wanted to bring the eagle into the room. It
is Martha the eagle from Arkansas commemorating or trying to
‘get us some publicity for the resolution that is now before the

nate, And any of you that want to see a beautiful eagle, go out
there and see it. [Laughter.] I was going to make the point that
- HHS is not exactly soaring with eagles these days. [Laughter.]

~ But I do appreciate that plug.

Chairman DoLe. We will glad to have the eagle testify.
[Laughter.]M ‘

Senator MiTcHELL. Mr. Chairman, I would like to make one point
that arose in connection with some of your questions and Mr. Kus-
serow’s testimony and also through Senator Chiles’ question. And
that is, whether or not the Department of Justice has a vigorous
golicy of prosecution. I have served as 3 years as a U.S. attorney.
Every one of the 94 U.S. attorneys have far more cases to prosecute
than he or she can possibly process. And one of the major functions
of the U.S. attorney is to decide what to prosecute and what not to
prosecute.

And you can do all the investigating in the world; you can make
all the cases in the world, if you can’t get them prosecuted nothing
is going to hag;e)en except the money that you spend in investiga-
- tion will have been wasted. '

I think what is required, Mr. Chairman, is not just this Depart-
ment but the D[elpartment of Justice, the Attorney General, telling
each of the 94 U.S. attorneys in this country that this is a matter
of high priority that he wants these cases prosecuted vigorously,
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~ that- he doesn’t want—I don't remember the figures read by

Lawton—41 referrals and very few number of prosecutions.  /
Chairman DoLE. I think he has done that. - . A
Senator MitcHELL. That is very encouraging if he has done that,

Mr. Chairman, because otherwise they simply are not going to be

prosecuted. And all of this work would have been in vain. .
Chairman DoLE. Thank you. : -
Senator PrYor. Mr. Chairman, may I ask one or two questions?
‘Chairman DoLE. Sure. o ' |
Senator PryYor. First, what is the number on your staff? How

g‘s}my people do you have responsible to you, Mr. Inspector Gener-

Mr. Kusserow. I have 929 current(liy. » ' -

.Senator PrYOR. Nine hundred and twenty-nine. Now just so we
can get the record clear, have you asked anyone from President
Reaglal.; to David Stockman. to anyone else for additional staff
peoples - , ‘ - -

Mr. Kusserow. I am requesting that at the present time for a
continuing level through this calendar year.

. Senator PrYOR. So you have asked for no additional staff?

Mr. Kusserow. No; but within the Department I am in serious
discussion-as to how to allocate our resources within the Depart-
ment. But outside the Department, no. - ]

* Senator Pryor. Within. the Department, who are you discussing
that with? I mean, are you having trouble getting resources within
the Department? Do you have a line item budget item?
- Mr. Kusserow. Yes, sir. -

Senator PrYoR. You do. Well, then, what's your discussion in the
Department? A ‘ ‘

Mr. Kusserow. As to how to better allocate the resources that
- we have within the Department, which includes the Inspector Gen-
eral, in its effort to coordinate efforts against fraud, waste, abuse,
and a lack of economy. There are other entities which have re-
sources. And what we are trying to address is how we can best uti-
- lize the total departmental resources in this effort, and how we can

work together to do that. Now I don’t know whether that would
ultimately lead to a reallocatioh of some of those resources within
the Department into the office of the Inspector General.

Senator PrYor. Well, do you think there should be a reallocation
of resources into the office of the Inspector General?

Mr. Kusserow. Well, we have a survey that is being undertaken
curren’tlﬂ bg the Assistant Secretary for Management and Budget
to. see whether or not, in fact, we have much in the way of an over-
lap of effort. And it will be from that that we can try to make some
judgment. I am not privy to what they have found thus far. But if
not that, then I think we have to work and see how we can better
coordinate our efforts within the Department.

Senator Pryor. How long is it going to take you to find that
answer? - :

Mr. Kusserow. I hope we find that this month some time.

_ Senator Pryor. Would you be willing to come back to us, say, in
about 6 weeks or 2 months and say, yes, we have found the answer
or, no, we have not found the answer?
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. “Chairman DoLe: Whether he is willing or not; he may be coming
... Mr. Kussgrow. The one: thing that I have found in my tenure to
- dayt- is that it'is easy to find what is wrong and it is easy to find
-'the solutiotis but it's the implementation, that's the difficulty.
- . -As far as a departmentwide strategy-.is concerned as to how we
- “coordirate our resource against the problem, that should come in a
* fairly short order. . - C ~ |
~ ~Senator PrYoR. But the problem is you have the power, you have
~ the guthority, you have the staff, you have not asked for additional
people, you have not asked for additional resources. All you are
'doing is saying hadn’t we better coordinate this whole operation.
- And, frankly, it is disgusting to see us give $200 million, basically
. what we are giving to you, and for you not to know any more about
- whdt you want to do withit. -~ "=~ = -
~ .. Mr. Kusserow. We don’t have $200 million. We have—let’s say
. $40 million. : - | :
.~ Senator Piyor. You have, I think $194.7 million in 1981,
~ Mr. Kusserow. No, sir. That’s not the Office of Inspector Gener-
- al we are referring to there. I am not sure what figures they are

~ referring to, but that’s not our budget level.

“ Senator -PrYOR. My apologies to the Inspector General—that’s
the entire Department—and to committee. That’s in billions and
it's for the entire Department, not broken out just for the IG's
Office, so I want to apologize. - .

Mr. Kusserow. The point is well taken and that is that you are
‘investing in.this Inspector General a lot of resources and that you
want to see some return from his resources. That’s a fair call.
‘What is it that you want to see? You want to see something to
Shol‘:i that we are making some progress against these tremendous
problems. ’ iy |

Chairman DorLe. Well, I think Senator Pryor was basically on the
right page. What this page shows in our report is that most depart-
ments, in terms of their Inspector General staffs, have a budget
roughly equivalent to $20 or $30 or $40 million per IG position. The
Inspector General’s Office in HHS is in the $200 million per——
foog. Kusserow. Yes. For each—I'm sorry, Senator, I misunder-
'8 you. .
Chairman DovLk. The figures are on page 22 and they show that.
And that just means that every person in your operation, as meas-
ured by dollars—and that may not be a totally accurate way to
measure—has to do between five and six times the work of the In-
spector General's staffers in all the other departments. .

* Mr. Kusserow. That’s correct. If you took every individual that
works in our Inspector General’s ce,. including the clericals——

* ‘Chairman DoLE. Let us know when you get them up to five or six
times the amount of work and we will teach the others how. =

Mr.-Kusserow. Yes, sir. 3 : . '

“Chairman DoLE. Are there other questions?

N %\To reésponse.] T g o ‘

" Chairman DoLE. Well, we thank you very much, Mr. Kusserow.
- And .we will, of course, be in constant touch with your office. And

we do want to be helpful if there are areas where we can be help-
ful. As you understand, we have a responsibility. Ours is somewhat
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different because we are also elected officials and the American
taxpayer is really concerned about the fraud, waste, and abuse.
Many candidates talk about fraud, waste, and abuse in their cam-
paigns. And some think you can balance the budget with them. But
we are not certain they can do all that, But we do want .to make .

~-@very effort to reduce fraud, waste, and abuse. And wé appreciate

our efforts. And I am certain there will be additional hearings.
We look forward to seeing you again. . S
- Mr: Kusserow. Thank you, Mr. Chairman. :

- Chairman DoLe. And there will be some questions submitted in

L _writin%i if that is satisfactory.
Mr. :

USSEROW. Yes, sir. :
. [The questions follow:] - - -

QUESTIONS SUBMITTED BY SENATOR DoLE T0 HHS INSPECTOR Gxﬁnn@n RICHARD
" Kussgrow AND His RESPONSES THERETO :

Question 1, GAO officials indicated in their testimony that there continues ta be
l[‘:‘ré)blem:s between the IG and the FBI. What is the status of an agreement with the
I on the referral of cases? ,
Answer. Historically, problems have existed in the relationship between this office
- and the FBI. Many of these problems will no longer exist, as both the Inspector
General and the Assistant Inspector General for Investigations came to their posi-
tions directly from the FBI and bring with them a greater understanding of the
- issues which have caused-these problems. This office is committed to greater cooper-
ation and coordination between the two agencies, and it will endeavor to resolve
those problems that hamper effective enforcement activity. ‘ :

Question 1b. Who do you believe should take the lead on HHS-related cases and
who should have primary investigative power?

Answer. In those cases where the program fraud is of such complexity to necessi-
tate (1) specialized program expertise in order to investigate the matter properly or
(2) specialized audit capability to comprehend the intricacies of financial transac-
tions, the Office of Inspector General should take the lead. However, if the alleged
crime suggests the need for certain investigative techniques (such as a IengtF}% un-
dercover operation or organized crime matter) that are more suited to the FBI, or

" another “main line” investigative agency, then that agency should take the lead

angd be able to (é:ﬁgnd upon staff assistance of OIG auditors or investigators. ,

Question Ie. t is your response to the new Justice Department policy that all
potential criminal cases should be referred to the U.S. Attorney and the FBI and

" they should decide who takes the lead on cases? »

Answer. Section 4(d) of the Inspector General Act of 1978 requires each Inspector
General to report expeditiously to the Attorney General whenever the Inspector
General has reasonable grounds to believe that there has been a violation of Federal
criminal law (5 U.S.C., app.). Furthermore, 28 U.S.C. 535 requires that any informa-
tion, allegation, or complaint received in a department related to possible violations

_of Federal criminal iaw by a Federal employee be expeditiously reported to the At-
" torney General unless responsibility for the invest}gation is specifically ass"ﬁ:)ed

ifically directs otherwise. Thus,
* the Department of Justice-policy is a reiteration of statuto uirements. -

The final decision as to who is in the best position, and has the best expertise, to
develop the evidence in a case; determine when the case is sufficiently developed for
‘prosecution; and determine whether a case is appropriate for prosecution will .
always, under the current statutory framework be the responsibility of the Depart-—
ment of Justice. However, it is the unique responsibility of the Inspector General to
determine, from detection of criminal activities related to the Department's pro-

- grams, where syitemic weaknesses are which made the programs vulnerable to

abuse. Thus, the Inspector General is responsible for taking action or making rec-
ommendations to reduce the incidence of crime in the department’s programs.
Question 2. The intent of the Congress in establishing the Office of Inspector Gen-
eral was to provide for an independent and objective unit. For that reason, Congress
provided for appointment of the IG by the President. As'a practical matter it seems
‘that the IG's appointments thus far have been pre-selected by the Secretary. Has
the selection process affected your objectivity and independence?
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. Answer, No. As was pointed ouit at the hearing, two main reasons for my selection
was a lack of exposure to the Washington environment and a knowledge of govern-
mental fraud activities based on my years as an FBI agent. These factors coupled

" with the extensive White House investigation undertaken following the recommen-
dation of my name to the President; the subsequent creation of the President's
Council on Integrity and Efficiency and the President’s emphasis on reducing fraud,
abuse and waste in government, helps ensure that my objectivity and independence
are maintained. :

mion 3. Do you need full law enforcement powers? oo

swer. The Office of Inspector General is already empowered to perform many
- functions of a law enforcement agency. Among other things our office can:

1. Subpoena records and documents (pursuant to 42 U.S.C. 3525(aX8)).

2. Conduct electronic surveillance (pursuant to procedural requirements pre-
scribed by the Dexartment of Justice and, in the case of government telephones the

" General Services Administration). .

8. Administer oaths to witnesses (pursuant to 5 U.S.C. 303(a)).

" 4, Request search warrants (pursuant to 28 Code of Federal Regulations Part 60).

b. Receive criminal %ustioe information from other law enforcement agencies (pur-
suant to 28 CFR Part 20). :

6. Request mail covers from the Postal Service (pursuant to 39 CFR 223.2). -

1. Use unmarked government vehicles-(pursuant to section 101-38.6 of the Federal
Property Management Regulations).

8. Use undercover a%ents, pay informants, and pay for evidence (pursuant to 42
U.S.C. 3523(aX1) and (aX8)).

- In addition, when a subject requests his criminal investigative file under the Pri-
vacg Act, the Office of Investigations can withhold information under “exemption
(jX2)” as a criminal law enforcement agency.

There is, however, a siﬁisﬁcant law enforcement authority we lack—the authority
to carry firearms. For this reason, although we can request search and possible
arrest warrants from court, the Department of Justice has apparently been reluc-
tant to interpret 18 U.S.C. 3105 as permitting us to execute them. They have ex-
pressed concerns of what might occur in executing court orders without the physical
means to enforce them. We-believe that there are circumstances when have a fire-
arm would be helpful. The Inspector General should be given the authority to
permit agents to carry firearms when needed for their protection, for the protection
of others, or to enable us safely to enforce an order of the .S. District Court.

Question 4. In the upcoming budget resolution, OMB is insisting that Fayments to
Medicare carriers and intermediaries for FY 1982 be reduced to $615 million or $115
less than the amount approved by both the House and Senate. Since many health
cases are based on referrals from Medicare carriers and intermediaries, how will
budget cuts, which reduce the ability of these contractors to identify abuses and sus-
pected fraud, affect your investigations? R

Answer. Althoufh there may be wide variance amoeng carriers in detecting fraud
and abuse some of the problems were attributed to ineffective and inefficient use of

_ available resources. Identification of abuses or sus fraud, consequently, may
not be affected-drastically by budget cuts if more efficient use of computer screening
and other detection skills are made by carriers and intermediaries.

Question 5. Do you believe it is wise to cut the budgets of intermediaries and car-
riers who are charged with the responsibility to identify fraud and abuse, as well as
to audit providers of services? Or should we assure that payments to providers are
apprflﬁiate? and made in compliance with the limitations set both in the law and

ations
wer. 1 do not believe it is wise to reduce budgets of intermediaries and carri-
ers especially in areas concerned with identifying fraud and abuse. I have alread

~ advised the Health Care Financing Administration of my position on cutting fund-
lnﬁ‘lx‘n this most important function.

' e Medicare program reimburses hospitals and other providers their reasonable
costs for providin‘ﬁ medical care to program beneficiaries. Annual costs reported b

providers are audited and paid by fiscal intermediaries under contract with HHS.
.. Statistics compiled from data reported by the intermediaries show, nationally,

_""that growder audit is cost effective. A recent GAO report (HRD-81-84, dated Aprii

—24, 1981) pointed out that audits performed by intermediaries saved about $4 for
- every $1 spent over the last few years. This projects to a $200 million savings per

year.

. Provider audit has been, and in our opinion must continue to be, performed by
edicare intermediaries—these audits are the first line of defense against fraud

" . and abuse. The OIG Audit Agericy does not have the resources to assume the inter-
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mediaries’ audit responsibilities. Although the Audit Agency has made several
audits of providers’ costs over the years, the Audit Agency’s role has been, and
should continue to-be, to monitor the intermediaries’ audit activities.

Carriers performy important functions in the areas of utilization fraud and post

yment review which help identify fraud and abuse. Both the utilization review

unction and past papent review process require the use of practitioner payment
history. Therefore, efficient implementation of these functions can be best handled
by the carriers who accumulate this information on a day by day basis.

Consequently, as long as Medicare remains a cost reimbursable program, the need
for provider audit will continue and any arrangement which provides an immediate
4tolor ter return on investment is an excellent investment by most any
standard. Further, it is reasonable to assume that unmeasurable additional returns
are received from the deterrent effect of audit.

Question 6. How do you meet the legislative requirement for an annual report
containing an evaluation of the performance of the Department of Justice in the
prosecution of fraud and your recommendations for improvement? »

Answer. In accordancé with Public Law 94-505 and 95-142, the Office of Inspector
General is required to publish annually a report summarizing our activities for the

ear, including statistics on Medicare and Medicaid cases referred to US Attorneys,
partment of Justice. Those figures show indictments, convictions and declina- -
tions. What is not included, however, are the U.S. Attorney's reasons for declining a
case. Some U.S. Attorneys have committed their time and resources to combatting.
other Federal violations. Others lack adequate staff or accept only cases with high
dollar return potential. Whatever their reason, such non-related case factors impact
directly upon our conviction rate statistics, resulting inappropriately in the estab-
lishment of askewed success/failure standard. This office is current:jv implementing
a Civil Fraud Division within our Office of Investigations, which will identify those
" non-prosecuted criminal cases for appropriate civil or administrative sanctions.
Once established, the statistics genera from this new effort will be balanced
against our reports on cases referred to the Department of Justice, therey, illustrat-
ing more clear{x our ongoing work load.

Question 7. According to your audit reports, questionable financial or manage-
ment practices, cost disallowance recommendations and other conclusions and rec-
ommendations represent findings and Of)inions of the Audit Agency. The reports
then state that final determinations will be made by operating division officials.
Whﬂtt goes?that mean? Are the IG’s findings tentative until program officials agree
with them

Answer. The IG’s findings and recommendations are final, but are adviso?' in
nature. Prior to issuance of final reports, the IG attempts to obtain agreement from
program officials before issuance of significant reports: If agreement is not obtained,
the 1G will issue the report. Program heads are responsible for the resolution of
audit findings and can deviate from the IG’s recoimendations. )

However, follow-up audits—are conducted to determine the adequacy of corrective
action on prior recommendations. Where substantive recommendations have not
been implemented, we bring these matters to the attention of: (1) the Audit Resolu-
tion Council chaired by the Under Secretary, (2) the Secretary, or (3) the Congress
through my Quarterly Reports.

Question 8. How effectively are administrative sanctions applied to providers that
abuse or defraud the health programs? Does your office determine whether adminis-
trative sanctions are in fact imposed? -

Answer. Until the fall of 1981, this office did not track the results of its referrals
to department components. Since that time, the Office of the General Counsel, In-
spector General Division, has tracked the administrative sanctions imposed by com-
ponents based upon referrals from this office. Currentl{, this tracking does not in- -
clude sanctions applied due to reports or findings of abuse made by other compo-
nents. Administrative sanctions applied in the Health programs are presently han-
dled by the Office of Program Validation, Health Care Financing Administration.

As g‘art of a realignment of functions within OIG, we are creating a division of
Civil Fraud and Administrative Sanctions within the Office of Investigations. As
presently-planned, this division in cooperation with the Office of the Secretary, will
initiate, develop, im and monitor sanctions im by this department upon
persons found in violation of program regulations, but whose case found non-pros-
ecutable b{ the U.S. Attorney. During the initial stages of development, we will
focus on OIG cases only. However, as additional resources become available, this di-
visio:x ;/iillbha_ve civil fraud and administrative sanction responsibility on a depart-
mentwide basis. )
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Question 9. Provider audits, utilization reviews, the Medicaid Management Infor-
mation System (MMIS), and other mechanisms to control abuse and identify poten-
tial fraud are spread throughout the department and its programs. What has the IG
‘done to see that these mechanisms operate effectively? Should the IG be involved
‘when these mechanisms are designed or updated? .-

- Answer. Provider audits are included in our reviews of intermediary activities as
mentioned in response to Question 5. Where deficiencies have been noted they were
to the intermediary’s (or carrier’s) attention. Reviews of MMIS procure-
ment practices and systems operations have been” made in five States. Weaknesses
noted were brought to the attention of both Department and State agency officials.
In general, yes the IG should be involved when such mechanisms are designed or
updated, but the ultimate responsibility for the implementation/updating rests with
the grantee. Our revised organization and workplan will provide new emphasis to

this area.
_Question 10. Do operating division officials in fact make recoveries of monies lost
to fraud and abuse? How effective is that effort?

. Answer. Yes. Since 1978, the Department has maintained a system to control and
account for audit disallowances. This system tracks the recovery of sustained audit
disallowances through ultimate disposition. The audit disallowance system is part of
the Department’s overall Debt Collection activity and has been the subject of atten-
tion by the Congress, OMB, and the IG. For the period April 1, 1981 through June
30, 1981, some $28 million was collected as a result of audit disallowances. In addi-
tion, the Department has a cost savings program which Mr. Sermier has ‘described.

Chairman DorLk. Thank you. I think we would like to hear from
Mr. Anderson and then hear from the administration panel begin-
ning at 2:30. But we would like to hear from Mr. Anderson, Direc-
tor of the General Government Division, U.S. General Accounting
Office at this time, unless it is inconvenient with members of the ~
panel. So if that is satisfactory, we will hear Mr. An:lerson and
then reconvene the hearing at 2:30. So if the panel members would
go have something to eat in the meantime, you will be fresh and
ready to go.

‘STATEMENT OF WILLIAM J. ANDERSON, DIRECTOR, GENERAL
GOVERNMENT DIVISION, U.S. GENERAL ACCOUNTING OFFICE,
ACCOMPANIED BY MIKE BURNETT, AUDIT MANAGER, GENERAL
GOVERNMENT DIVISION, AND ROD MILLER, HUMAN RE-
SOURCES DIVISION -

Mr. ANDERSON. Thank you very much, Mr. Chairman. I have a
statement I would like to insert for the record, sir.
[Thg prepared statement follows:] . .
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United States General Accounting Office
washington, D.C. 20548 -

FOR RELEASE ON DELIVERY
Expected at 9736 a.m., EST
Wednesday, December 9, 1981
STATEMENT OF
WILLIAM J. ANDERSON, DIRECTOR
GENERAL GOVERNHENT'DIVISION
BEFORE THE
SENATE COMMITTEE ON FINANCE AND
THE SPECIAL COMMITTEE ON AGING,
ON WAYS TO -
IMPROVE THE DEPARTMENT OF HEALTH AND HUMAN SERVICES
INSPECTOR GENERAL'S OPERATIONS AND

RELATIONSHIP WITH THE FBI

Messrs. Chairmen and members of the committees, I am pleased
to appear here today to discuss our review of the relationship
between the FBI and the Inspectors General in 1nvestigating fraud
against the Federal Government. We reviewed the investigative
activities of Inspectors General at seven depa;tments or agencies
and their coordination with and relationship to the investigative
activities of the FBI. However, as you requested, my testimony
today focuses on the results of our work at the Office of the
Inspector General (0OIG) in the Department of Health and Human
Services (HHS). Also, as you requested, my testimony includes

information on the involvement of HHS's Health Care Financing
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Administration (HCPA) in referring potential Medicare fraud

cases to the OIG. ,

We identified five areas in which the Depattnent's‘prc oper-
ations could be improved. However, the first four of these areas
were not unigue to BHS. In fact, these problems existed in vary-
ing degrees at all seven Inspector General offices. Specifically,
we found that: 4 -

(1) Coordinating the develogment of the Department's

- automated OIG management information system with

other 0IGs could improve the system and possibly
save money.

(2) Sharing complete and timely information with the
PBI could prevent duplicative investigative
efforts and improve analysis .of data on fraud
cases.

(3) More thorough followup of case disposition and of
recommendations for improved program control could
better assure that fraud perpetrators are .appro-
priately sanctioned, and that needed program
changes are made to prevent fraud from recurring,

(4) Cléarifying the OIG's investigative role could ~
eliminate confusion, and improve accountability
and fraud control efforts. ‘
(S) C¢Changing the present system of referring potential
fraud cases from carriers through the HCFA regional
offices to the OIG could facilitate the timely
dispositiop of the cases, thus improving the
carriers' chances to recover overpayments.
During our recently completed figidwo;k, we also contacted 11
U.S. Attorney's Offices and other Department of Justice organi-
zations to determine their role in coordinating and managing
Pederal fraud investigations. We plan to issue a Eéport to the
Congress on improvements that can be made in Federal investigative

fraud control efforts. At HHS we focused primarily on the Office
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of Investigations in the 0IG. He'conducted work at Hns‘head—
quarters and three tegioﬁ;l offices in Atlanta, Chicago, and
éeattlﬁ; . / ' ~
Our findings concerning the rolg\of HCFA in referring potential
Medicare fraud cases come from a btoad;rnreview of Medicare con-
tractors' (carriers) activities. The work involved nine carriers
_under the jurisdiction of the HHS Atlanta, Boston, Chicago, and
Philadelphia Regional Offices. We examined how carriers identify

and prevent payment for unnecessary physicians' services gid make

recover ies where appropriate.

ESTABLISHMENT, ORGANIZATION, AND
ACCOMPLISHMENTS OF THE 0IG

Public Law 94-505, dated October 15, 1976, authorized the.-
establishment of an OIG in the Department of Health, Education,
and Welfare (HEW) to create an independent and objective unit
which would, among other things, (1) cdnduct and supervise audits
and investigations -of HEW programs and operations, (2) provide
leadership and coordinatisn. and (3)-recomméhd policies for acti-

- vities to prevent and detect fraud-;ha abuse in’ such programs and
operations. On 0ct05§E>17, 1979, the President signed the "De-
partment of Bducation Organization Act,”™ which transferred to the
new Depar tment éf‘Education most education programs from HEW and
éreated an Qléxin the new Department. That portion of HEW's OIG
staff performing audits and investigations specifically related
to these programs were als&ntranaferred. fhe remainéer'was

redesigrniated the Department of Health and Human Services.

~
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The Inspector General Act of 1978 (Public Law 95-452) dated .
October 12, 1978, authorized OIGs in 12 additional departments and
‘. .agehcies.. On-August 4, 1977, the Department of Energy Organization
" Act (Public Law 95-91) authorized an OIG in that Depattnent; and
T » ' ‘

* on October 17, 1980, gﬁg_?oreign Service Act of 1980 (Public Law
;V:96:2€5) authorized an OIG for the State Departme;;.', ‘
: As of January 1981, the HHS OIG had the largest staff of
‘ auditors and~1nveatigatpis of ail.Inspecﬁor.Generai organizations,

» " but its investigative staff was the fourth largest. In addition

k to the Inspécto: General and,hisrimmediate staff, the O0IG in HHS

' ~~includes three grQups--Audits, Investigations, andqhealth Care and

Systems Review--each headed by a Senior Assistant or Assistant

Inspector General. The Office of Investigations, headed by an

Assistant Inspector General for Investigations, includes 4

headquarters diviéions--lnvestigations, Training and Review;
Investigative Systems; Special Assignments; and Security and
Protectioﬁ--ll field offices and 19 suboffices. At the end of
fiscal year 1981, the Office had 123 1nvest1§ators--111 in the
field and 12 in headquarters. The OIG's annual report.for
calehdar‘year 1980 states that, historically, OIG 1nvestlgato;s
have opened about 350 cases each year. Accomplishments cited in

the same report included 137 indictments, 145 convlctibns, and .

o $4.7 million in recoveries, fines, and restitutions.

k In addition to the OIG, HCFA gets involved in Medicare-
related fraud investigations. Prior to the 1976 Act which.

‘gscablished the HHS 0IG, Medicare fraud cases were usually

—— e
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- investigated and’referted;foé péosecuEionvby the Office of Pro~
gram Integrity within the Bureau of Health Insurance of the
Social éébutity Administration. 1/ Since the OIG was established,
<1s§yera1ljbint opetqting statements betwéen_aCFA and the OIG have 7
made the 616 the focal point for investigating and referring
,fr;ud cases to prosecutors. However, these agreements have
. generally maintained HCFA as tﬁe'initlal(contaét.ﬁbint for
tef;rrals of potential fraud .cases from Medicare carriers.-
' THE FBI ALSO_INVESTIGATES HHS-RELATED CASES

- In fiscal yéar 1980, the PFBI opened 752 HHS-related fraud
cases. Generally, these cases were opened on tﬁe ﬁasis of
allegations from agency headquartéés or local program stafft
local FBI fraud hotlines, thq"newsfmedia, private citizens, or
anonyﬁéus sources} Early in its lhvestigation the FBI consults
with a_U.S. attorney concerning the case's prosecutability.
If the U.S. attorney decides to prosecute the case, the FBI will
work with the attorne§-;nd finish the investigation. 1If the U.S.
attorney declines to prosecute, the PBI closes the case and refers
1t‘&6 RHS for appropriate action. FPor fiscal year 1980, the FBI
reported that HHS-related investigations resulted in 130 indict-
ments, 175 conﬁictions, and about $2.5 million in fines and

recoveries.

1/In March 1977, HCFA was established and the Bureau of Health
Insurance including the Office of Program Integrity was
transferred to the new organization.
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8HOU B RDIFA BD -
’ | ﬂo'rgported in September 1978 1/ that one of the biggest
~veakneas;§ in Pederal fraud control efforts had been the lack of
information to measure the extent, location, patterns, and
characteristics of the fraud problem. Only recently have the
. OIGsfin all agencies begun to develop automated systems to
obtain such information. Although some voluntary sharing of
system design information occurs, most of the 01Gs, including
naé, are developing these systems independently. »

Our current review did‘not focus on the technical merits of
any of these systems, but we did look at planned data collection
elements, output formats, and estimated costs--all of which varied
considérahly. We reébqnize that information needs can vary because
of differenges in agency programs. However, we believe there is
enough similarity of purpose among OIGs that coordination of their
efforts tq‘dgvélop information syséems could help assure similarity
in (1) data gathered, (2) type of output, and (3) analysis per-
formed. In addition, comparing computer equipment and software
needed among all OIGs may indicate opportunities for cost savings.

Obviously, the OIGs are in the best position to determine
thelir information gatheting-ﬁnd analysis needs. By working -~
together and sharing ideas, each could gain a better understand-

ing as to what information is useful, and the OIG automated

1/"Federal Agencies Can, And Should, Do More to Combat Fraud In
Government Programs® (GGD-78-62, Sept. 19, 1978).

6
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information systems could thus become a more valuable resoutce.
Coordinating their efforts could help minimize differences in the_
type of data gathered and in the analyses of the data and could
make each system capable of arraying data in similar formats.
Comparable data coﬁld aid in evaluating Ehe OIG's perforumance,
help identify perpetrators of fraud across agency lines,‘;nd be
used to compile more accurate Government-wide statistics on the
ft;ﬁd problem and the progress made toward‘cont;olling*it.
Because of differences in past OIG annual and semiannual
reports, meaningful comparisons of OIG results‘have been virtually
impossible. A Department of Transporﬁation OIG analysis of some
recent Inspector Geﬁera; reports for 13 agencies showed differ-
ences in presentation or content for virtually every legislative
reporting requirement., For example, Section 5 (a) (3) of the
Inspector General Act of 1978 requires an identification of each
significant recommendation described in pre@ious semiannual
reports on which corrective action has not been completed. The
Transportation report states, in part, "Two of the thirteen
iInspectérs General] * * * reported prior significant items in a
sEparate chapter -of the report, four included them in the chapter
on 'Aaudit Activities,' and two presented t;e data as an appendix.
{One] * * _* made occasional reference to prior problem areas
* * * but did not devote a separate section of the report to the
matter, [HQS] * & *-gave a general discussion of 'Unr<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>