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REMEDY FOR ARTIFICIAL PRICING OF ARTI-
CLES PRODUCED BY NONMARKET ECONOMY
COUNTRIES -

FRIDAY, JANUARY 29, 1982

U.S. SENATE,
SUBCOMMITTEE ON INTERNATIONAL TRADE,
Washmgtom D.C.

The subcommxttee met, pursuant to notice, at 9:34 a.m., in room
2221, Dirksen Senate Ofﬁce Building, Hon. John C. Danforth
(chalrman) é)e residing.
 Present: Senators Danforth Heinz, Long, and Byrd.

"[The press release announcing the hearing and the prepared
statements of Senators Danforth and Heinz follow:]

M



Press Release No, 82-102

PRESS RELEASE

FOR IMMEDIATE RELEASE UNITED STATES SENATE
January 8, 1982 COMMITTEE ON FINANCE
Subcommittee on International
Trade

2227 pirksen Senate
Office Building

FINANCE SUBCOMMITTEE ON INTERNATIONAL TRADE
SCHEDULES HEARING ON S. 958, A BILL TO
AMEND THE TRADE ACT OF 1974 TO PROVIDE A SPECIAL
REMEDY FOR THE ARTIFICIAL PRICING OF ARTICLES
PRODUCED BY NONMARKET ECONOMY COUNTRIES

The Honorabia John C. Danforth (R., Mo.), Chalrman of the
Subcommittee on International Trade of the Committee on Finance,
announced today that on January 29, 1982, the Committee will hold a
hearing on S. 938, This bill, introduced by Senator John Heinz (R.,
Pa.), would amend the Trade Act of 1974 and the Tariff Act of 1930 to
provide a special remedy for the artificial pricing of articles
produced by nonmarket economy countries,

The hearing will begin at 9:3¢ a.m. in Room 2221 of th2 Dirksen
Senate Offfce Buflding.

chairman panforth stated that Administration and private witnesses
are expected to testify., Witnesses are requested in particular to
address the following issues, among others they may wish to discuss:

.

(1) How to define a nonmarket economy country;

(?) aspects of trade with nonmarket economy countries that are
uniquely trade-distorting, including artificial pricing
techniques;

(3) the adequacy of current U.S. law and practice that address
such trade~distorting practices;

(4) the concepts of "artificial pricing® and "lowest free-market
price of like articles”™ in S. 958; and

(5) how the approach taken by S. 958 to nonmarket economy country

unfalr trade practices relates to international trading
rules,

BEST COPY AVAILABLE |
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OPENING STATEMENT OF SENATOR DANFORTH

Today we address a recurrent problem in the administration of our trade laws:
How fairly to assimilate into our trading system goods that are produced in and ex-
ported from economic systems operating under principles bearing little or no rela-
tion to our own. The Congress has often expressed concern that the political, strate-
gic and economic considerations that induce centrall{’planned export decisions may
not only unfailg' prejudice the competitive efforts of U.S. industries, but also threat-
en broader U.S. national interests. Thus, section 406 of the Trade Act of 1974 was
intended to provide a special remedy for market disruption caused by rapidly in-
creasinf imports from communist countries. Similarly, section 778(c) of the Tariff
Act of 1980 offers an alternative method of calculating the foreign market value of
State-controlled economy goods that are allegedly dumped here. Our concern today
is that these and related provisions of the trade laws are inadequate.

Use of section 406, for example, never has resulted in relief for the petitioning
U.S. industry. Petitioners are faced with the difficult task of showing that imports
are not just increasing, but doing so rapidly, and that their injury is materia and
results substantially from a single source. Even if one hurdles these obstacles, the
industry must then convince the President to separate sufficientl the merits of the
case from diplomatic considerations of the moment to grant.relief. Of course, the
uncertainties of this process equally affect purchasers and sellers of the imported
product. I will be interested to hear one of our witnesses discuss the unhappy cir-
ggi;';stancee surrounding the Russian Ammonia case—unhappy for all concerned, I

ieve.

So too has the administration of the dumping law proved unsatisfactory. It is diffi-
cult to obtain reliable price and cost data from nonmarket economy producers, even
if they wish to cooperate. Although the necessity of finding some reliable value calu-
clation requires the Commerce Department’s best efforts to construct_costs- absent
reliable data, even if a surrogate economy must serve as the basis, I understand
thtlltts many importers and domestic petitioners alike have little confidence in the re-
sults.

Occassionally, it appears that the combination of inadequacies in sections 773(c)
and 406 can lead to perverse results. I understand, for example, that in one recent
case the U.S. company failed in its section 406 petition for relief because the im-

rts were not increasing rapidly. It gained an rmative dumping order from the

mmerce Department b on value in a surro%ate country—but it failed to gain
real relief, because the margins were eliminated by subsequent exchange rate fluc-
tuations in the surrogate country’s currency! Except use as a hypothetical exporter,
or course the surrogate has no relation with the real case at all.

I believe that a simplified, reliable way of calculating the fair value of nonmarket
economy good is essential to the proper operation of our dumping laws. And T think
it is wrong to offer U.S. industries the f: hope of protection obstensibly provided
by section 406. S. 958 provides one means of addressing these concerns. On the other
hand, in most cases S. 958 would deny importers the usual benefit of a requirement
that domestic industries show they are being injured by the-artifical pricing the bill
would prescribe. Whether this is a good folxcy, and consonant with our internation-
al obligations, is another issue on which I hope to hear more today.

« OPENING STATEMENT OF SENATOR JOHN HEINZ

I am particularly pleased that we are having this hearinion S. 958. It represents
the results of 2 years of work on this legislation, work which has involved extensive
consultations with the private sector, two administrations, and representatives of
nonmarket economies. The bill has been through two major drafts and a host of
miml)‘r ones, and I expect a few additional revisions will be necessary during
markup. .

This hearing is also important for another reason. S. 958 quite possibly represents
the first significant trade legislation the Finance Committee will consider since the
Trade Agreements Act became law in 1979. At that time there was general agree-
ment that a number of issues had been left for later resolution, including action on
safeguards and non-market economy legislation. While I plan shortly to introduce
legislation on the safeguards issue, today’s hearing will concentrate on the latter
issue.

In my view consideration of this issue is particularly timely due to the growing
complexity of our trade relations with socialist economies. Increased trade pro-
duced more unfair trade practice cases involving non-market economies and conse-
quently more dissatisfaction with present law. I expect several of our witnesses
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today will have more detailed comments on the inadequacy of present law, but they
will all be based on one fundamental deficiency—the concept of dumping—sales at
less than fair value—is inherently a free-market concept. It is useful only to the
extent that costs and prices in an economy are real, so that a fair value can be de-
termined. With rare exceptions, these conditions do not exist in a non-market econo-
53; and our law has become seriously contorted in an effort to deal logically with
fundamental inconsistency. ‘

Since 1978, U.S. administrative regulations have attempted to cope with these

roblems through the use of the comparable economy concept. In approach, a
gee-market country at a comparable stage of economic development with the non-
market country is selected and the price of a like article in that economy (or the
constructed value of the article—what it would cost to produce it) i8 used to make

the comparison.
This concept, however, is flawed in several important respects, notably in its two
basic assumptions that a simple and accurate basis exists for dete: when

economies are at comparable stages of devel?ment and that comparable overall
levels of development—assuming such can be determined—mean comparable levels
within a particular industry. For example, when a country has targeted a particular
industry for rapid development in order to stimulate its export sector, the level of
development in that industry is likely to be g:::ger than the economy as a whole,
thus making industry spec%c comparisons on aggregate national analyses

eading. .

hjg‘.ngS soeks to deal with this problem by replacing both section 406 of the Trade
Act of 1974 and the non-market sections of the Antidumping Act with a new system
based on the principles of treating non-market economies as much like Western
economies as possible and of provnl'gfng a fairer and more certain means of determin-
iniewhether an unfair practice has occurred.

t me emgl;rasize latter point—GAO studies and other evidence presented to
Congress in different contexts makes clear that uncertainty is one of the major de-
terrents to trade. One of the biggest drawbacks of present law is the uncertainty
that the investigatory process creates for both parties in a dispute.

In S. 958, an interested party could file a complaint against a non-market econo-
my alleging artifical pricing. Procedures and time limits for the ensuring investiga-
tion are the same as in a countervailing duty investigation.

During the course of the investigation, the Commerce Department would consult
with the nonmarket economy’s government and solicit from it information that
would enable the Department to determine dumping or the presence of a subsidy
suﬁiect to the standards of current law for free-market economies.

, in the Department’s judgment, sufficient, verifiable information is provided to
germit the case to be treated as a normal antidumping or countervailing duty case,
hen the Department shall do so, moving the investigation to the appropriate track
at the same point in time, and applying the injury test as appropriate if the non-
market economy in question has signed the relevant code. Of course, the provisions
of those statutes permitting suspension of the investigation would also apply, as
would all other provisions of current law.

In those cases where the nonmarket economgowill not or cannot provide the nec-

information, preventing the complaint from being handled in a normal way,
a different standard would be employed. That standard would define artificial pric-
ing as sales below the price of the lowest average price free-market producer with
appropriate adjustments. Even in this case, however, the petition would be treated
pursuant to the time frames and procedures applicable to eountervaﬂi%e uty inves-
tigations in existing law. In short, the current concept of a section , which in
many ways parallels section 201, would cease to exist, and instead the section would
be redesigned to deal with unfair trade practices by nonmarket economies rather
than simple market disruption. The latter could be handled through existing escape
clause procedures under section 201 of the Trade Act of 1974. This approach is more
consistent with the division in current law between fair and unfair trade practice
relief provisions and is intended to conform to that division.

In my judgment, we have tried to create with this legislation a carrot and stick
mechanism that will enco e non-market economies to cooperate with our govern-
ment in investigating the allegations in petitions filed against them and to adjust
their economies in a way that will permit such cooperation to take place. Every op-
portunity is presented to treat these countries in these cases precisely as all other
nations are treated under our laws, even to the extension of the injury test in ap-
g::priate cases. This represents a normalization of present law; while at the same

¢ the alternative ‘“lowest averafge price free market producer”’ test provides a
certainty and administrative ease of determination absent in present ations.
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1 am mcularly leased to have as our first witness today, Lionel Olmer, the
Under tary of Commerce. As the agencﬂncharged with administering current
law, the Commerce Department, and Mr. Olmer in particular, know better than
most the groblems with it. I know the Department has been involved in a careful
analysis of the bill and has a number of technical suggestions based on this experi-
ence with nonmarket cases that will be presented at the appropriate time. I am
looking forward to h those suggestions, as well as the testimony of our other
:ixpert witnesses so that the committee can then move on to mark up this legisla-
on.

Senator HEINz. This hearing of the Senate Finance Committee’s
Subcommittee on International Trade has been called to hear testi-
mony on S. 958, dealing with unfair trade practices by nonmarket
economies.

The chairman of this subcommittee, Senator Danforth, has had a
great interest in this matter. And as the author of S. 958, I am
deeply grateful to Senator Danforth, who will be joining us shortly,
for calling this hearing. -

I am grateful to Senator Danforth not only for his interest but
specifically because this hearing represents some 2 years of work
on this legislation coming to a conclusion. That work is embodied
in the bill that is a subject of this hearing. It has also involved ex-
tensive consultations with the private sector, two different adminis-
trations, and representatives of the nonmarket economies them-
selves. The bill been through two major drafts and a host of
minor ones. And I expect a few additional revisions will be neces-
sary during markup. -

In my view, consideration of this issue is particularly timely be-
cause of the growing difficulties in our trade with socialist and
communist countries. These Government-controlled economies are
capable of targeting exports that can be manufactured in mass
quantities and then dumped on the American market at low cost to
capture market share and earn foreign exchange.

Our existing trade laws encourage this kind of activity. And, in
fact, our laws do not really address the underlying structural dif-
ferences between market and nonmarket economies. As a result, it
has been almost impossible for the Commerce Department, which
administers our laws, to learn the cost, prices, and exchange rates
tha: 1thee;e countries use and all necessary information under cur-
rent law.

I expect several of our witnesses today will have more detailed

comments on the inadequacy of present law, but I suspect they will
" all be based on one fundamental deficiency. And that is that the
concept of dumping is inherently a free market concept. It is useful
only to the extent that cost and prices in an economy are real so
that thé'fair value can be determined. With rare exceptions, these
conditions do not exist in a nonmarket economy, and our law has
become seriously contorted in an effort to deal logically with this
basic inconsistency. . '

Current practice is flawed in several important respects, notably,
in its two basic assumptions that a simple and accurate basis exists
for determining when economies are at comparable stages of devel-
opment and the comparable overall levels of development—assum-
ing such can be determined—means comparable levels within a
particular industry.
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S. 958 seeks to deal with this problem by replacing both section
406 of the Trade Act of 1974 and the nonmarket sections of the An-
tidumping Act with a new system based on the principles of treat-
ing nonmarket economies as much like western economies as possi-
ble. And by providing a fairer, more certain means of determining
whether an unfair trade practice has occurred. :

Uncertainty is one of the major deterrents to trade. One of the
biggest drawbacks of present law is the uncertainty that the inves-
tigatory process creates for both parties in the dispute. In S. 958,
an interested party could file a complaint against a nonmarket
economy alleging artificial pricing. Procedures and time limits for
the ensuing investigation are the same as a countervailing duty in-
vestigation. ,

If in the Department’s judgment sufficient verifiable information
is provided to permit the case to be treated as a noyrmal antidump-
ing or countervailing duty case then the Department shall do so,
moving the investigation to the appropriate track at the same
point in time and applying the injury test as appropriate if the
nonmarket economy in question has signed the relevant code.

In those cases where the nonmarket economy will not or cannot
provide the necessary information, preventing the complaint from
being handled in a normal way, a different standard would be em-
ployed. That standard would define artificial pricing as sales below
the price of the lowest average price free market producer with ap-
propriate adjustments. Even in this case, however, the petition
would be treated pursuant to the timeframes and procedures appli-
cable to countervailing duty investigations.

In my judgment, we have tried to create with this legislation a
carrot-and-stick mechanism that will encourage nonmarket econo-
mies to cooperate with our Government in investigating the allega-
tions in petitions filed against them and to adjust their economies
in a way that will permit such cooperation to take place. Every op-
portunity is presented to treat these countries in these cases pre-
cisely as all other nations are treated under our laws, even to the
extension of the injury test in appropriate cases. This represents a
normalization of present law, while at the same time the alterna-
tive lowest average price free market producer test provides a cer-
tainty and administrative ease of determination absent in present
regulations. '

Taken together, I believe the provisions of my bill and the safe-
guards built into it will thwart any socialist or Soviet block coun-
try’s effort to concentrate unfair attacks on our industries and
workers.

Mr. Chairman, I want to express my gratitude to you for this
hearing. I want to take particular note of our first witness, Lionel
Olmer, the Under Secretary of Commerce, whose Department is
charged with administering our trade laws, that you have had so
much to do with the formulation of over the years. And I think
that we have the opportunity to have a very constructive hearing.

Senator DANFORTH. Senator Heinz, thank you. Mr. Olmer, please
proceed. J
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STATEMENT OF HON. LIONEL H. OLMER, UNDER SECRETARY OF
COMMERCE FOR INTERNATIONAL TRADE

Mr. OumeRr. Thank you, Mr. Chairman, Senator Heinz. I have
submitted a prepared statement from which I would like to sum-
marize a few points.

First off, Mr. Chairman, I want to tell you that I am pleased to
be able to report that the administration supports the purpose and
basic thrust of your bill, Senator Heinz, which would provide a spe-
cial remedy for the artificial pricing of articles produced by non-
market economy countries.

I perhaps didn't realize the extent of the difficulty in acquiring
;hat support in the administration but I now know it, and we do

ave it.

Our goal in the Reagan administration is the establishment of
consistency and predictability in the administration of our trade
laws, taking into account at the same time economic and commer-
cial conditions and our national security interests. We, thus, con-
sider consideration of S. 958 to be opportune and most timely. Be-
cause, in part, our experience in the past 2 years with afitidumping
cases involving imports from nonmarket economies has led us to
believe that the present statute and the regulations are both bur-
densome and complicated. The administration of such cases has
been very costly in terms of staff time and extremely expensive for
both the U.S. petitioner and the foreign respondent. Indeed, the
costs, we believe, have discouraged U.S. petitioners from seeking
relief from unfair and injurious competition. Simply stated, the an-
tidumping and countervailing duty laws are market based, as you
have pointed out. We cannot calculate either a true home market
price or cost in the absence of free-market behavior.

Under the current statute, we look to the prices or cost of surro-
gate producers in comparable countries. Thus, since 1980, in Janu-
ary, three cases have been decided involving nonmarket economy
countries. We have determined in those cases that the People’s Re-
public of China is comparable to Paraguay, East Germany to West
Germany, and Hungary to Italy. We think though we have faithful-
ly followed the statute some would say it is not only difficult but
impossible to apply in the best interest of all parties.

While the Department does not agree with all aspects of S. 958,
we believe it should continue to be given the most careful consider-
ation by the committee. We do, indeed, look forward to working
with you in this process. The proposed artificial pricing remedy
and methodology are a great improvement.

Let me highlight a few points of agreement with the bill, and
some changes that we suggest. :

First, we are pleased with its relative simplicity. The greater
degree of commercial certainty, which a more simple test of proce-
dures will bring, is sought after highly by both domestic and for-
eign interests. At the present, many potential petitioners are prob-
ably deterred from seeking justified relief by the complete unpre-
dictability of the result.

It is precisely because we don’t think we can truly measure
prices or costs in a nonmarket economy that we think the artificial
pricing concept is simple, predictable, and nondiscretionary for
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nonmarket. economy dumping cases. We believe the definition of
nonmarket economy country, as currently contained in the bill, is
adequate and administrable, subject to some minor changes in the
language. The majority of cases are filed on merchandise from
countries which are obviously market or nonmarket in nature. Pe-
titions concerning imports from countries whose economic struc-
tures and commercial practices are unfamiliar or are believed to be
nonmarket, would require further investigation as to the presence
of market forces in their particular economies. Each case would be
unique. There can be no automatic checklist of the type of defini-
tion of market versus nonmarket. N

How would the Commerce Department make the judgment?
Well, we would look at whether prices or costs-of the merchandise
at issue are determined in a marketplace to.an extent that normal
antidumping or countervailing duty standards could be applied. If
so, we would go ahead under our procedure for normal cases, and if
not, we would apply the artificial pricing remedy.

We are ple that S. 958 allows the administering authority,

the Commerce Department, to take cognizance of those rare and
-special situations where the nonmarket producer is significantly in-
fluenced by market forces and has the commercial ability and
autonomy to engage in price discrimination and to adjust its behav-
ior in response to the receipt of subsidies.

We ee with 9568 that these rare instances should be treated
under the normal provisions of our antidumping and countervail-
ing duty laws. Such producers should be held to no less of the
standard than market economy producers in enjoying the benefits
of access to our markets.

We believe that S. 958 takes a good step by making the entire
process significantly less cumbersome and complex. In that way,
the artificial pricing approach reduces the overall cost to both peti-
tioners and respondents in pursuing an unfair trade case. That ap-
proach may minimize the disruptions of trade caused by the uncer-
tainty in the market during the investigation of a case.

Now although we ee with the overall thrust of the bill, there
are areas which we believe should be adjusted to make the ap-
proach more similar to our overall approach to unfair trade com-
plaints under the antidumping and countervailing duty laws. We
believe that the definition of petitioner who has standing should be
the same as for antidumping or countervailing duty laws. We be-
lieve partici&ants in an artificial pricing case should have the same
rights of judicial review as are now provided for in antidumping
and countervailing duty proceedings. We believe that the provision
in the bill for duty assessment requires revision. The artificial pric-
ing duty is very similar to the present antidumping duty and that
it should reflect an entry-by-entry comparison of the price of the
merchandise, subject to an artificial pricing order and our fair pric-
ing standard.

the bill at present, there are no provisions for review and rev-
ocation of outstanding artificial pricing orders. We believe that
these orders should be annually reviewed, and, if appropriate, re-
voked, as is not provided for in the review p gs for anti-
dumping casges.
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Finally, we believe that the provision in the bill grantihg an
injury test only to signatories of the Antidumping Code of the
GATT is too limited. We believe that the bill must contain an
injury test which is in harmony with current U.S. antidumping
and countervailing duty practices, and which abides by the require-
ments of our international obligations. : ,

We will review with interest, and I promise you care, any sugges-

. tions made by witnesses at this hearing. We do look forward to
~ working with the members and staff in coming up with a solution
to a difficult problem.

Thank you. '

[The prepared statement follows:]
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STATEMENT OF LIOMEBL H. OLMER -
UNDER SECRETARY OF COMMERCE
" FOR INTERMATIOMAL TRADE
BEFORE THE SUBCOMMITTEE ON TRADE
OF THE COMMITTEE ON TFIMANCE
UNITED STATES SENATE
WASHINGTON, D.C.

JANUARY 29, 1982

Mr. Chairman,

I appreciate the opportggigg t0 appear before the Subcommittee
to inform you of the Department's views on B8.938, a bill to amend
the Trade Act of 1974 to provide a special remedy for the artificial
pricing of articles produced by non-market economy countries.

A priority of the Reagan Administration is to review our trade
policy as it applies to non-market economy countries. Our gosl 1is
establishment of consistency and predictablility, taking into account
economic and commercial conditions aerall as our national security
interests. Both export and import policy are undergoing a thorough
reexamination. In light of this, the consideration of 8.958 is

opportune.

The Administration sttonglyﬂsuppOItl open and free trade, but we
cannot condone lnpértation of merchandise £:oﬁhn6n;na:kot economy
countries, or from any country, which is unfairly traded . U.S.
business and labor rightfully expect and deserve an effective remedy
which is accessible and timely when they are being
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affected by unfair foreign competition, whether from market or
non-market economy countries.

A8 you know, the Department of Commerce has responsibility for
administering two laws concezning unfair import trade, the
antidumping and countervajling duty laws. While imports from
non-market economy countries are provided for in the antidumping
law, the countervailing duty law is silent on the distinction

between market and non-market economy countries .

The provisions of the antidumping law dealing with imports from
non-market economy producers require the Department to look to the
p:iées and costs of a producer in-a free-market economy as a
surrogate "fair value" for the imported product from the non-market
economy. This approach means that potential U.S. petitioners and
the state-controlled economy producers have considerable difficulty
accurately predicting whaé "fair value" will be, because in each
case fair value depends upon the selection by the Department of
Commerce of a surrogate producer in a surrogate country after the
investigation has commenced. This selection must be done for each
new case and again during each annual review of an order to set the

duty assessment and cash deposit rates.

By contrast, the antidumping law in cases dealing with
merchandise from market economy producers assumes that the foreign
exporter will know in advance whether it is dumping in our market

since the Department looks to that exporter's own prices or costs as
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the "fair value" standard rather than those of a surrogate. 1In this
way, tﬂe market economy producer is totally responsible for and can

exercise control over its possible dumping behavior. -

Although we continue to vigorously enforce the current law, the
Department of Commerce's experience in the past two years with B
antidumping cases involving imports from non-market economy
countries leads to the belief that the present statute and
regqulations are burdensome and complicated. Administration of these
cases is very costly in terms of staff time and quite expensive for
both U.S. petitioner and foreign respondent. Indeed, these costs
discourage U.S. petitioners from seeking relief from unfair and
injurious competition. Thus, the results of any investigation may
be highly unpredictable, difficult to calculate, and based on

commercial behavior of a producer not involved in the alleged unfair

trade practice.

Quite simply, the antidumping and countervailing duty laws are
market based. We cannot calculate either a true home market price,
or cost, in the absence of free market behavior. Under the current
statute, we look to the prices or costs of surrogate producers in
comparable countries. Since the Commerce Department assumed
responsibility for these laws in January 1980, three cases have been
decided involving non-market economy countries. We have determined

in those cases that the Peoples Republic of China is comparable to
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Paraguay; East Germany to West Germany; and Hungary to Italy. We
think that we have faithfully followed the statute, but some would
say it's a difficult one to apply at best. At the s&me time, an
alternative remedy, Section 406 of the Trade Act of 1974 applicable
to market disruption from communist countries, has proven a
disappointment to our domestic industries. There have been only
seven petitions involving four industries in its seven year hf!toé;:
In five cases the ITC found no market disruption. In the other two,
the President denied relief. FPurthermore, relief similar to that
avalilable under the current Sectiga 406 continues to be available

under Section 201.

While the Department does not agree with all aspects of 5.958,
we believe that it should continue to be given careful consideration
by this Committee. 1In particular, the proposed artificial pricing
remedy and methodology appears to be a great improvement in those
cases where the product under investigation is not made in any
market economy other than the United States. During the remainder
of my testimony I would like to discuss specific points of agreement
with S$.958 and highlight certain changeg we would suggest with the
artificial pricing approach as described in the bill.

First and foremost we are pleased with the relative simplicity

of this proposal, The greater degree of commercial certainty which

a more simple set of procedures will bring is highly sought after by

92-407 0—82—2
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both domestic and foreign intéfests. A simpler approach to the
problem of unfair import competition from non-market economy
producers should make legitimate relief more attainable. At the
present, many potential petitioners are probably deterred from
seeking justified relief by the complete unpredictability of the
result (which depends on both the Department's choice of a
comparable country and the willingness of an uninvolved producer in
that country to cooperate). Under the artificial pricing approach,
a industry in the Unitéd States should have a good idea of price
levels in the marketplace here, and from that information can judge
in advance the viability of its petition. At the séme time, the
artificial pricing approach will enable non-market economy exporters
to reasonably anticipate what we would consider a fair import price
and therefore choose whether or not they wish to participate in our
market in accordance with our rules on fair trade. This stands in
contrast to our present statutory provisions which impose a fair
value standard of which the non-market economy producer has no
knowledge at the time of sale and over which he has no control.

The most frequently heard criticism of the artificial pricing
concept is that it does not permit a non-market economy producer to
demonstrate that its prices or costs in the home market permit it to
undersell legitimately all other producers selling in the U.S.
market. This criticism presupposes that one can determine

accurately the prices or costs in the home market. Yet it is
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precisely because neither we nor the producers themselves can

determine the home market costs or prices that we cannot use our

normal antidumping or countervailing duty procedures. Similarly,

some claim that S.958 allows non-market economy producers to dump in
the U.S. as long as they do not undersell the lowest price seller

here. Once again, this assumes that we can determine when-a————
non-market economy exporter is dumping--which is what we cannot do
satisfactorily. It is precisely because we do not think that we can
truly measure prices or costs in a non-market economy that we think

the artificial pricing concept is a simple, predictable, and

non-discretionary remedy for non-market economy dumping.

We believe the definition of non-market economy country as
currenﬁly contained in this bill is adequate and administrable,
subject to some minor changes in language. Upon receipt of any
petition alleging an unfair trade practice, we would determine
whether the merchandise was exported'f:om a market or a non-market
economy country. In most cases, this would be an easy decision.
The majority of cases are filed on merchandise from countries which
are obviously market or non-market in nature. Petitions concerning
1mborts from countries whose economic structures and commercial
practices are unfamiliar or believed to be non-mar;;t would require
further investigation as to the presenée of market forces in their
particular economy. Each case would be unique. There can be no

automatic check-list type of definition of market vs, non-market.
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Although all governments influence the activities of their
commercial sectors, the key difference between market and non-market
econémies is the method chosen by governments to exert this
influence. In market economies governments affect business
decisions indirectly by sending signals through the econom&'s
marketplace system of relative prices. Governments pursue monetary,
fiscal, and balance-of- 7
payments goals through the use of taxes and incentives, money supply
expansion or contractions, government spending, and purbhases and
sales in Ehe foreign exchange market. In this context, prices and
costs provide a sufficient basis for antidumping determinations, anad
the marketplace provides us standards against which to measure

subsidization.

In non-market economies, however, government 1nte;vention is
much more direct.‘ Typically there is a central planning group which
sets industry and/or sectoral goals for the short as well as long
term. To achieve these goals, production functions and relative
prices are manipulated directly. Among the more comﬁon tools are
di;ect allocations of input factors and complex regulation of their
use. Output prices are-often directly set to reflect overall
economic goals rathet than relative scarcities and 1ndigenous
demand. These methods of intervention generally result in prices
and costs at the company level which cannot be used to develop a

standard of fair value.
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~
How would the éommerce Department make this decision? We would
look at whether prices or costs of the merchandise at issue are
determined in a marketplace to an extent that normal antidumping or
countervailing duty standards could be applied. If so, we would go
ahead under our procedure for normal c&sea. If not, we would apply

the artificial pricing remedy.

We are pleased that S.958 allows the administering authority to
take cognizance of those rare and sﬁbcial situations where the
gpn-matket producer is significantly influenced by market forces and
has the commercial ability and autonomy to engage in price
discrimination and adjust his_behavio: in response to the receipt of
subsidies. _Thete is evidence that in some non-market economy
countries, affirmative decisions hgve been made not to regulate
certain industries or sectors. The commercial goals and constraints
in these sectors can be nearly identical to those operating in a
market economy country. It appears that firms in these sectors
could be market oriented and in these instances their prfées and
costs may be potentially meaningful in the context of an unfair
trade investigation. Therefore, we agree with S.958 that these rare
instances should be treated under the normal provisions of our
aptidumptng and countervailing duty laws and these producers should
be held to no different or less of a standard than market economy

producers enjoying the benefits of access to our market.



; 18

Last, we believe S.958 takes a good step by making the entire
process significantly less cumbersome and complex. In this way the
artificial pricing approach reduces the overall cost to both
petitioners and respondents in pﬁrsuing an unfair trade case. This
approach may minimize the disruption to trade caused by the

uncertainty in the market during the investigation of a case.

Although we agree with the overall thrust of this bill, there
are areas which wé believe should be adjusted to make this approach
more similar to our overall approach to unfair trade complaints
under the antidumping and countervailing duty laws. I would like to

highlight a few of these areas during the remainder of my testimony.

We believe ;hat the definition of "petitioner® who has standing
should be the same as for the antidumping or“countervailing duty
laws. The artificial pricing remedy, like the dumping and
countervail remedies, is meant to protect the U.S. industry and its
workers, and thus the right to petition should be held by the
affected U.S. producer, workers in the affected industry, or a group
of producers together or through their trade association. Alsp, the
administering authority should have the right to self-intitiate if

circumstances warrant,

But . . .
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We believe participants in an artificial pricing case should
have the same rights of judicial review as are provided now for
antidumping and counteryailing duty proceedings. 1In essence, both
petitioners and foreign respondents have the right to challenge many
preliminary and all final determinations, We do not think that the
choice of the method of analysis (artificial pricing vs. "normal"
dumping or countervail) should be subject to interlocutory judicial
review, If it were, the entire procedure could rapidly become quite

'costly and time consuming as competing groups of experts battled
each other in briefs before the court on abstract points of the
theory of market structure. All the while there would remain the
commercial uncertainty surrounding the case. Trade would be
disrupted as relatively minor intermediate determinations were
litigated and appealed through various levels of our judicial \
system, Purther, it is virtually certain that the proceediqg would
have concluded prior to resolution of such litigation. Thus, this
intermediate determination is best subjected to review in the courts

as part of the preliminary determination .

We believe that the provision in the bil} for duty assessment
needs revision. The artificial pricing duty is very similar to the
present antidumping duty in that it should reflect an entry-by-entry
comparison of the price of the merchandise subject to an artificial
pricing order and our fair pticiné standard. In other words, the
assessed duty should equal the difference between the landed, duty-

paid U.S. price and the determined artificial price level.
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In‘Ehe bill at present there are no provisions for review and
revocation of outstanding artificial pricing orders. We believe
that these orders should be annually reviewed and, if appropriate,
revqﬁed as is now provided in the review procedures for antidumping

and countervailing duty proceedings.

Last, we believe that the provision in the bill granting an
fnjury test only to signatories to the Antidumping Code of the GATT
is too limited. We strongly believe that the bill must contain an
injury test which is in harmony with current U.S. antidumping and
countervailing duty pzscticea while abiding by the requirements of

our international obliqatiqns.

When Senator Heinz introduced S$.958, he stated .that he welcomed
debate on this subject. We will review with interest any
suggestibns made by the witnesses at this hearing, and look forward
to working with the members and staff in coming up with a solution

to this difficult problem for our trade laws.

Thank you.
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STATEMENT OF HON. HARRY KOPP, DEPUTY ASSISTANT SECRE-
TARY OF STATE FOR TRADE AND COMMERCIAL DEVELOP-
MENT

Mr. Kopp. Thank you. I have also submitted a statement for the
record, Senator. I have very little to add to what Mr. Olmer has
said. We are in compléete agreement on this issue, as I believe we
are throughout the administration.

The current laws are not effective; they are not providing ade-
quate protection for American interests. They operate, as well, to
interfere with the smooth development of our commercial relation-
ships with nonmarket economy countries because exporters in
those countries do not have any way of determining with any rea-
sonable degree of assurance of how they can price their products
and not run afoul of U.S. law. So even from the exporter’s point of
vli’lew, the current system is one that really could require some
change.

The revisions proposed in S. 958 and the modifications suggested
by Mr. Olmer, I think, would go a very long way toward improving -
the situation for U.S. producers and providing possibilities for the
smooth development of our commerce with those nonmarket econo-
my countries with which we have commerical interests.

Thank you.

[The prepared statement follows:]
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STATEMENT OF HARRY KOPP
. DEPUTY ASSISTANT SECRETARY OF STATE
FOR TRADE AND COMMERCIAL DEVELOPMENT

BEFORE THE SUBCOMMITTEE ON INTERNATIONAL TRADE
OF THE COMMITTEE ON FINANCE
UNITED STATES SENATE

JANUARY 29, 1982

I APPRECIATE THE OPPORTUNITY TO OFFER THE STATE DEPART-
MENT'S VIEWS ON S.958, WHICH WOULD AMEND THE TRADE ACT OF 1974
TO PROVIDE A SPECIALVREMEDY FOR THE ARTIFICIAL PRICING
OF ARTICLES PRODUCED BY NON-MARKET ECONOMY COUNTRIES.

_THE STATE DEPARTMENT HAS, OF COURSE, AN INTEREST IN
MAINTAINING THE INTEGRITY OF OUR INTERNATIONAL OBLIGATIONS
IN THE TRADE FIELD, BUT WE HAVE ONLY A MINOR ROLE IN THE .
ADMINISTRATION OF U.S. ANTIDUMPING AND COUNTERVAILING DUTY
LAWS. THAT ROLg IS TO ENSURE THAT OUR POSTS ABROAD SUPPORT
THE COMMERCE DEPARTMENT IN ITS OVERSEAS INVESTIGATIO&S OF
UNFAIR TRADE PRACTICE ALLEGATIONS. THE COMMERCE DEPARTMENT
SPEAKS AUTHORITATIVELY ON TECHNICAL QUESTIONS REGARDING
THE ADMINISTRATION OF THE COUNTERVAILING DUTY AND ANTIDUMPING

LAWS, AND I WILL THEREFORE DEFER TO MY COLLEAGUES FROM THE
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DEPARTMENT OF COMMERCE ON QUESTIONS OF HOW S. 958 MIGHT

AFFECT THE ADMINISTRATION OF THOSE LAWS.

Vi

DESPITE STATE'S LIMITED INVOLVEMENT. IN THE ADMINIS-
TRATION OF THESE LAWS, THE DEPARTMENT RETAINS A STRONG

INTEREST IN HOW WE APPLY THE ESSENTIALLY MARKET-~-ORIENTED
CONCEPTS OF DUMPING AND SUBSIDY TO THE TRADE PRACTICES OF
NON-MARKET OR STATE~-CONTROLLED ECONOMIES. I HAVE HAD SOME
PROFESSIONAL INVOLVEMENT IN THIS PROBLEM FOR THE PAST 10
YEARS, AS A MEMBER OF THE U.S. EMBASSY IN WARSAW IN THE EARLY
70's AND SUBSEQUENTLY IN THE STATE DEPARTMENT'S OFFICES OF

EAST-WEST TRADE AND INTERNATIONAL TRADE.

FROM MY EXPERIENCE IN THIS FIELD, I HAVE REACHED THE
CONCLUSION THAT THE EXISTING STATUTES FOR IMPORTS FROM NON-
MARKET ECONOMIES DO NOT OPERATE EFFECTIVELY. THE PROCEDURES
REQUIRED BY THE CURRENT LAW ARE ADMINISTRATIVELY COMPLEX
AND EXPENSIVE FOR THE ADMINISTERING AUTHORITY AND THE PETI-
TIONER. THEY COMPLICATE UNNECESSARILY OUR BILATERAL RELATIONS
WITH NON-MARKET GOVERNMENTS, WHICH, LIKE OUR DOMESTIC
PETITIONERS, FACE UMNCERTAINTY, UNPREDICTABILITY, AND UNREASONABLE

DELAY IN THE ADMINISTRATION OF THE LAW.

PERHAPS THE MOST EGREGIOUS FLAW IN THE EXISTING SYSTEM
IS ITS ARBITRARINESS AND THE COSTLY UNCERTAINTY FOR U.S.
PRODUCERS, U.S. IMPORTERS, AND NO&-MARKET ECONOMY EXPORTERS.
UNDER THE CURRENT SYSTEM, THE REMEDY AVAILABLE TO A US PRODUCER

AND THE APPROPRIATE FAIR~MARKET VALUE FOR THE EXPORTER'S
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PRODUCTS ARE DETERMINED BY THE SELECTION BY THE DEPARTMENT
. OF COMMERCE OF A SURROGATE PRODUCER (WHO IS A LIKELY COMPETITOR
AS WELL) AND SURROGATE gpun&ny. NEITHER THE U.S. PRODUCER NOR
INDEED THE NON-MARKET EXPORTER CAN KNOW IN ADVANCE WHAT THE
SURROGATE WILL BE AND WHAT PRICE WILL BE FOUND TO CONSTITUTE

"FAIR VALUE".

IF APPLYING THE CONCEPT OF DUMPING TO NON-MARKET
ECONOMY EXPORTS IS AWKWARD, UNPREDICTABLE AND INAPPRO-
PRIATE, APPLYING THE NOTION OF SUBSIDIZATION IS EVEN MORE
) PROBLEMATIC. WHERE VIRTUALLY ALL ECONOMIC ACTIVITY IS
CONTROLLED BY THE STATE, THE NOTION OF SUBSIDY, LIKE THE
NOTION OF TAXATION, LOSES ITS MEANING.

S. 958 WOULD REPLACE THE LANGUAGE CURRENTLY FOUND IN
SECTION 406 OF THE TRADE ACT OF 1974. WE FAVOR A NEW
APPROACH 50 THE PROBLEMS WHICH THE DRAFTERS Ofx406 SOUGHT
TO ADDRESS.

SECTION 406 HAS INVOLVED OUR PRESIDENTS MATTERS WHICH,
IF TﬁEY gAD NOT INVOLVED STATE~TRADING COUNTRIES, WOULD HAVE
BEEN DEALT WITH AT LOWER LEVELS OF GOVERNMENT. AND THE
SELECTIé;TY OF REMEDY UNDER SECTION 406 - IMPORT RESTRICTIONS
MAY APPLY ONLY TO COMMUNIST-COUNTRY GOODS -~ WAS NOT ALWAYS

APPROPRIATE.
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FOR THOSE REASONS, PRESIDENTS HAVE- BEEN RELUCTANT TO
USE THE 406 REMEDIES. MANY PEOPLE IN AMERICAN INDUSTRY
AND IN THE LEGAL COMMUNITY NOW CONSIDER THAT 406 IS NO
LONGER A USEFUL TOOL TO PROTECT U.S. PARTIES FROM THE IMPACT
OF THE TRADE DISTORTIONS THAT MAY OCCUR IN SITUATIONS WHERE
NEITHER OUR PUBLIC OFFICIALS NOR NON-MARKET ECONOMY PRODUCERS
CAN DETERMINE THE RELATIONSHIP BETWEEN THE EXPORT PRICi AND
THE PRODUCER'S COSTS.

I AGREE WITH THE SPONSOR OF S. 958 THAT A SPECIAL REMEDY
SHOULD BE AVAILABLE TO U.S. PRODUCERS WHO SUFFER FROM THE
INJURIOUS EFFECTS OF THE NON-MARKET ECONOMIC SYSTEMS. THE
PROPOSED "ARTIFXCIAL PRICING" CONCEPT xs; FOR THE MOST
PART, A SIMPLER AND MORE REASONABLE APPROACH THAN THE
EXISTING PROCEDURES.

WE RECOGNIZE THAT THIS WILL ENTAIL AN ELEMENT OF WHAT
SOME HAVE CALLED "ROUGH JUSTICE." BUT THE PRECISION OF THE
RESULTS OF THE WAY WE HANDLE CERTAIN _CASES NOW IS
MORE THEORETICAL THAN REAL.,

I WOULD LIKE TO ADDRESS BRIEFLY THE BASIC ELEMENTS WHICH
THE STATE DEPARTMENT BELIEVES ARE ESSENTIAL FOR WHATEVER

LAW IS EVENTUALLY ENACTED. T ’

FIRST, WE WOULD LOOK FOR A LAW THAT IS TRANSPARENT. IT
SHOULD ALLOW THE U.S. PRODUCER TO PREDICT, WITH SOME CERTAINTY,
THE NATURE AND EXTENT OF THE REMEDY AVAILABLE TO HIM.

THE LAW SHOULD ALSO ALLOW THE NON~-MARKET EXPORTER
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TO ESTIMATE, WITH REASONABLE CERTAINTY, WHAT PRICE HE MAY

CHARGE U.S. CUSTOMERS WITHOUT VIOLATING U.S. TRADE LAW.

TRANSPARENCY DEMANDS THAT THE ADMINISTERING AUTHORITY
BE PRECISE AND CLEAR IN EXPLAINING WHY A GIVEN COUNTRY IS
CONSIDERED TO HAVE A NON-MARKET ECONOMY, SO THAT THE U.S.
PRODUCER MAY CHOOSE AN APPROPRIATE AVENUE FOR RELIEF AND
BENEFIT FROM THE REMEDY PROVIDED AS QUICKLY AS POSSIBLE.
IT IS ALSO IMPORTANT FOR THE EXPORTER TO KNOW WHICH U.S.
TRADE LAWS ARE APPLICABLE TO HIS SITUATION AND WHAT REQUIRE-
MENTS HE WILL HAVE TO MEET TO BE CONSIDERED A "FAIR" TRADER

IN THE UNITED STATES.

A SECOND PRIORITY WE VIEW AS IMPORTANT FOR ANY NEW
LEGISLATION IS THAT IT ESTABLISH PROCEDURES THAT ARE SIMPLE
TO UNDERSTAND, REASONABLY INEXPENSIVE TO INVOKE, AND QUICK

TO ADMINISTER.

I MENTIONED BEFORE THAT WE THINK WE NEED A BIT OF

"ROUGH JUSTICE" TO ACHIEVE OUR GOALS IN TRADE WITH NON-MARKET
ECONOMY COUNTRIES. BUT WE SHOULD NOT GO FARTHER THAN WE HAVE
TO. NEW LEGISLATION SHOULD COMPLEMENT OUR EXISTING COUNTER~
VAILING DUTY AND ANTIDUMPING LAWS, NOT REPLACE THEM.

FOR EXAMPLE, PETITIONERS SHOULD HAVE ACCESS TO NORMAL ANTI-
DUMPING PROCEDURES IF THEY SO CHOOSE AND IF THE ANALYTICAL
TOOLS OF -ANTIDUMPING CAN IN FACT BE USED IN THE?COUNTRY AND

SECTOR INVOLVED.
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I SEE NO POINT IN RESTRICTING IMPORTS UNLESS THEY ARE
HURTING US, AND I THEREFORE FAVOR A PROVISION THAT AN
'"ARTIFICIAL PRICING' REMEDY FOR TRADE PROBLEMS CAUSED BY
NON-MARKET SUPPLIERS BE BASED ON A FINDING OF INJURY. AN
INJURY TEST WILL MINIMIZE THE NUMBER OF DETERMINATIONS
WHICH MUST BE MADE BY THOSE ADMINISTERING A NEW LAW IN THIS
AREA, ENHANCING THE PREDICTABILITY AND SPEED OF EACH CASE.

OUR READING OF S. 958 AS NOW DRAFTED, HOWEVER, LEADS
US TO BELIEVE THAT THERE WOULD BE NO INJURY TEST FOR
;ARTIFICIAL PRICING' INVESTIG&TIbNS, AND THAT THE PRESENT
INJURY TEST REQUIRED IN ANTIDUMPING CASES WOULD BE DENIED
TO COUNTRIES WHICH ARE NOT MEMBERS OF THE GATT ANTIDUMPING
CODE. HOWEVER, SEVERAL NON-MARKET ECONOMY COUNTRIES ARE
GATT MEMBERS BUT NOT CODE SIGNATORIES. THE GATT ITSELF
REQUIRES THAT AN iﬁJUR! TEST%BE PROVIDED TO ALL GATT MEMBERS

__. —1JIN ANTIDUMPING CASES.

- IN ADDITION, THE U.S. HAS CONCLUDED BILATERAL COMMERCIAL
AGREEMENTS WITH SEVERAL NON-MARKET ECONOMY COUNTRIES. THE
HUNGARIAN AND ROMANIAN AGREEMENTS EXéRESSLY REAFFIRM THE
GATT OBLIGATIONS OF THE PARTIES, AND THE CHINESE AGREEMENT
ALSO PROVIDES THAT 'MOST FAVORED NATION' PRINCIPLES WILL
APPLY TO U.S.~-CHINA TRADE.

THE GATT RECOGNIZE;-THAT THE STANDARD PROCEDURES FOR
ASSESSING DUMéiﬁé DUTIES MAY NOT BE APPLICABLE TO THE IMPORTS
OF NON-MARKET ECONOMIES AND ALLOWS FOR SPECIAL PROCEDURES
IN CASES INVOLVING SUCH ECONOMIES.
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IF THE POINTS I HAVE JUST MENTIONED ARE TAKEN INTO ACCOUNT
IN NEW LEGISLATION, IT WILL BE CONSISTENT WITH THE GATT
RULES ON nuupruc,'axn WE WILL EXPLAIN THE NEW LAW TO OUR
TRADING PARTNERS IN THE CONTEXT OF THOSE_RULES.
' I WANT TO STRESS, HOWEVER, THAT IN URGING THAT S. 958
BE MADE CONSISTENT WITH THE GATT RULE WHICH REQUIRES A
SHOWING OF INJURY IN ANTIDUMPING CASES, I AM NOT SUGGESTING
ANY CHANGE IN THE STATUS QUO WITH REGARD-TO INJURY IN CASES
FILED bnnza OUR COUNTERVAILING DUTY STATUTE.

MR. CHAIRMAN, THAT.CONCLUDES MY TESTIMONY., I'D BE
HAPPY TO ANSWER ANY QUESTIONS YOU OR OTHER MEMBERS OF THE

COMMITTEE MAY HAVE.
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Senator DANFORTH. Senator Heinz.

Senator HEiNz. Mr. Chairman, thank you. First, Senator Mitch-
ell has a prepared statement he would like inserted to the record,
and I ask unanimous consent that he be allowed not only to insert
the statement but he wants to submit some questions to the wit-
nesses as well.

[The prepared statement of Senator George Mitchell follows:]

92407 0—82—3
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A STATEMENT BY AND A QUESTION FroM HON. GEORGE J. MITCHELL,.TO THE ADMINIS-
TRATION _WI1TNESSES CONCERNING THE OPERATION OF THE U.S. ANTIDUMPING AND
COUNTERVAILING Duty LAws As THEY AFFECT SMALL BUSINESSES

I am ¢oncerned by recent cases that have come to my
attention in which relatively small businesses in Maine have’
found it uneconomic to complain about what appears to be subsidized
import competition and dumped imports for the reason that the
expense of proceedings under thg antidumping and countervailing
duty laws as amended by the Tr;de Agreements Act of 1979 is beyond
the- possible benefit to them of a special dumping or countervailing
duty that might be assessed.

Part of the reason for the expense of these proceedings
is the extremely complicated and fast moving nature of title VII
cases. Preliminary determin&tions amount almost to full scale
investigations, and final determinations must be made in not less
than 120 days. In addition, statutory criteria, adopted I recognize
largely froﬁ_lénguage in the International Antidumping and Subsidies
Codes, appears to require exhaustive investigations, even at the
preliminary stages. Merely answering the questionnaires issued
by the Government in such cases involves substantial costs, even
if the petitiéner does not actively litigate his complaints. Thus,
notwithstanding the apparent willingness of both the International
Trade Administration and the International Trade Commission to
undertake affirmatively to investigate complaints by domestic
petitioners, the costs of dumping investigations to small business
have literally become prohibitive.

I am, therefore, seeking suggestions from both Senators
and the Administration, as well as private industry, on ways to
improve the accessibility of the U.S. aptidumping and countervailing
duty laws. I would appreciate, therefore, the Administration's
responding in writing with suggestions on statutory changes that
coulcd be made to improve this accessibility, and I encourage the
Administration and the Commission to undertake every possible
simplification of the operation of these laws so that smaill

business can obtain maximum access to this remedy.

-
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DEPARTMENT OF STATE

Watrirgrer D C 20520

MAY 7 i

Dear Senator Bradley:

On January 29, 1982, the Subcommittee on International
Trade of the Senate Finance Committee held a hearing on
S. 958, a bill concerning trade with non-market economy (NME)
countries. Harry Kopp, Deputy Assistant Secretary for
Trade and Commercial Development at that time, presented
the views of the State Department on the proposed
legislation and the issue in general. Subsequent to the -
hearing, we received from your office a list of questions
on issues related to the bill. We understand that the
Department of Commerce has also been requested to respond
to the same list of questions.

The principal concern of the State Department in this”
area is maintaining the integrity of our international
obligations. However, the State Department retains a
strong interest in the proposed legislation and in the
question of applying the concepts of dumping and subsidiza-
tion to the trading practices of non-market economy countries
(NME's). We support the intent of S. 958 to reform the
existing procedures in favor of ones that are simple to
understand and easy to administer.

The following comments reflect the State Department’s
views on the general issues. Answers to specific
guestions are enclosed. . -

The US antidumping law is designed to foster fair
international trade by nullifying the impact on a US
industxy of foreign price discrimination. Relief from -
unfair trade practices can be granted under the dumping
legislation only when two conditions exist: sales at
less than fair value, and material injury or threat thereof.

The Honorable,
Bill Bradley,
United States Senate.

BEST COPY AVAILABLE
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Implicit in the concept of "sales at less than fair value"
are the notions that: a) true value can be determined;

and b) the exporter can control the sales price of its
product. Under the existing dumping procedures, experience
has shown that neither of these assumptions holds true

with regard to NME's. 1In many NME's, industry is subject
to such a high degree of government intervention and
direction that it is virtually impossible to determine the
true value of prices or costs.

The current US practice of selecting a surrogate free-
market producer for an NME producer prevents the exporter
from selling at dumping prices. The exporter is instead
vicariously subjected to the economic conditions and .
business practices of the surrogate chosen by the Depart-
ment of Commerce. As a result, in many NME dumping cases, -
such as that involving Montan Wax from the German Democratic
Republic, the dumping margin is measured according to
conditions in the surrogate country (in this case, the
FRG) -~ conditions over which the exporter has no control
and, quite often, little or no knowledge. This lack of
certainty, which we consider the most serious flaw in the
current system, is costly for a US producer, who cannot
predict with any certainty the remedy available to him
from the unfair trade practices of NME's, as well as for
the NME exporter, who is unable to estimate with any
certainty what sales price will be considered "fair"
under US trade law.

The problem of-egéablishing "fair value" is not AN
endemic to all sectors nor countries which have tradition-
ally fallen into the "non-market economy" categoxy, and
standard dumping and countervailing duty procedures
can and should be pursued whenever there is evidence that
NME business decisions are responding to market condi-
tions. A standard antidumping or countervailing investiga-
tion is more manageable for NME exporters than a 'surrogate!
investigation, since duties are assessed according to the
NME's own costs of production rather than those of a
surrogate.

In cases where dumping and countervail investigative
methodology is meaningless, the artificial price system
proposed by S. 858 appears to be a reasonable and uncom-
plicated approach to providing US producers with relief
from the unfair pricing practices of non-market economies.
It reduces uncertainty, in that US and foreign producers
are oognizant of the lowest "free-market" sales prices
in the US; and it continues to link the NME exporter to
the behavior of market-oriented producers.
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We believe relief in artificial pricing cases should
be granted only where there is a finding of material injury.
The provision of an injury test would promote free trade
and foster competition by confining trade complaints against
NMEs to those cases which actually affect us adversely.

The fact that AD procedures will be substituted whenever
possible also suggests that an injury test in artificial
pricing cases is appropriate, since both the Antidumping
Code and the GATT itself require an injury test in all
dumping investigations, and several non-market economies
are GATT members and/or Code signatories. In addition, the
US has bilateral commitments with Hungary and Romania
which expressly reaffirm the GATT obligations of both
parties, and we have an agreement with the People's
Republic of China which provides for "most-favored nation”
status.in bilateral US-China trade. -

With cordial regards,

Since

"Powell A. Moore
Assistant Secretary
for Congressional Relations

Enclosure:

As stated.
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\\Attachment

Questions from Senator Bradley with
Answers from the Department of State

The basic purpose of the antidumping law is to ensure that
foreign goods are sold for use in the United States market
generally at the same price as they are sold for use in
the domestic market of the exporting country. Bearing
this basic purpose in mind, wouldn't it make sense for the
Commerce Department to determine a realistic exchange rate
for each non-market country =-- an exchange rate based on

a purchasing power analysis such as the CIA regularly
performs? Couldn't the purchasing power exchange rate
then be used to compare the domestic price of the allegedly
dumped goods, assuming that that price is not_an unreason-
ably artificial one, with the export price?

The purpose of US antidumping law is to promote fair
international trade by offsetting price discrimination by
foreign exporters. Dumping is found if the producer is
selling at less than "fair value", and thereby causing
material injury to a US competitor. Because production
in non-market economies is directed by the government,
with input availabilities, input prices, wages, etc.,
determined by the governments, exchange rate calculations
cannot solve the problem of determining the true costs of
production, i.e., the "fair value" of the product.

When an exporter from Eastern Europe or China is required
to price his sales to the United States at the price of
some third country exporter, particularly if this is the
only third party exporter, doesn't this tend to promote
an informal cartel between competing suppliers to the
U.S. market? Where the only free-market producer of a
non-market country product sold in the U.S., is its U.S.
competitor, S. 958 would require the imported product to
be so0ld at the U.S. producers' price. For example,

I understand this to be the case concerning montan wax
imported from East Germany, a case where the dumping
margin originally found by the Commerce Department has
"disappeared" due to changed economic conditions. I
believe S. 958's rule in such cases would conflict with
the recently published GAO report that recommended that
a constructed value option should exist in U.S.

law for cases in which no third-country producer exists.
In your view where there is no third-country free-market
producer, would application of the rule proposed under
S. 958 create a monopoly price? 1Is it good policy to
encourage monopoly prices with an antidumping law?
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We agree that there may be cases where there is only one
U.S. producer and one foreign producer who is located

in a non-market economy, and that raising the NME
producer's price to the U.S. level might be anticompeti-
tive and harmful to consumers. We favor special
legislative or regulatory provisions to deal with such
cases.

Do you think it is fair competition to use the price

at which an advanced country sells a product in the U.S.
as the surrogate for the "real" domestic price of that
product in the non-market country? Should we treat
some of non-market countries differently than others

in this respect?

Under the existing procedures, a surrogate is chosen
whenever possible according to similar economic
circumstances criteria. This is, however, a flawed
approach, since no two economies are identical. 1In

an artificial pricing system, we would prefer a duty
which would bring the NME price up to the lowest
average price charged in the marketplace regardless of -
the state of development of the producer selling at that
price. We believe this system would be fairer for the
NME producer than the current one because he would

know the minimum acceptable price in the US and could
manage his sales accordingly.

S. 958 provides at paragraph (C) (1) (A) that "whenever a
non-market economy country which is the producer of an
article which is the subject of an artificial pricing
investigation under this section furnishes verifiable
information to the administering authority in connec-
tion with such investigation which is sufficient, in the
judgment of the administering authority, to permit the
investigation to be conducted as a countervailing duty
investigation or an antidumping duty investigation,"
etc., such an investigation will be undertaken. 1In

your opinion, would a non-market country need to

furnish not only cost and price information, but also
evidence that goods are sold on a free market in the
home country, that the currency of the non-market
economy is convertible, and other information on the
general operation of the non-market economy in order

to qualify for such a judgement? Do you expect, for
example, that under present circumstances any of the
following countries could provide sufficient information
to permit the use of home market or third-country prices
for an antidumping investigation: East Germany, Poland,
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Hungary, the Soviet Union, the People's Republic of
China?

We believe those non-market economies and sectors
that are responsive to market forces should be inves-
tigated according to standard antidumping procedures.
The Department of Commerce is in the best position

to develop criteria for making this decision.

Since: {l) present section 406 (which this bill seeks to
replace) requires that actionable "market disruption”
by a Communist country consists of imports increasing
so rapidly as to be a significant cause of material
injury or threat of material injury, to the US industry:
and (2) the normal antidumping procedure, which this
bill seeks to improve, provides that injury to a US
industry must be shown, or the establishment of such an
industry be materially retarded; then: (a) ought not
any such proposed remedy be required to include the
traditional showing of injury to the domestic US

industry? 1If not, why not? (b) 1Is this not especially >

true as applied to those countries which are or become
parties to the GATT antidumping agreement? How would
we handle our treaty obligations to these countries if
S. 958 became law?

It is the State Department's position that any changes
in our antidumping laws -and procedures must be con-
sistent with our international obligations. Our GATT
membership and several bilateral trade agreements
require the US to extend the injury test in antidumping
investigations involving most of the non-market
economies. However, there are several factors which
argue for a universal injury test in artificial price
investigations.- First, artificial pricing investigations
would replace section 406 procedures which are based

on injury. Second, with an injury test in all cases,
there would be no difficulty in switching from an
artificial pricing to a dumping investigation should the
circumstances permit, since the ITC would have begun

an injury investigation at the same time Commerce initiated
its own investigation. Third, American consumers could
enjoy the benefits of low NME prices except if those
prices were actually harming US producers.
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In your view is the proposed definition of "non-market
economy country" workable? The definition reads:
"...any country the economy of which, as determined by
the administering authority, operates on principles
other than those of a free market to an extent that
sales or offers of sale of merchandise in that country
or to countries other than the United States do not
reflect the fair value of merchandise." It appears
tautological. Can such a test be applied reliably?

The definition of non-market economy should be precise
enough to allow a producer to predict with some certainty
which trade laws apply to him. However, we oppose the
compilation of a list of NME countries and believe the
determination to pursue an artificial pricing rather

than standard antidumping or countervailing duty
investigation should be made on a case-by-case basis. _
The Commerce Department is more qualified to comment

on the administrative "workability" of the proposed
definition.

In your view, would the bill tend to encourage the
People's Republic of China and the countries of
Eastern Europe to move toward free market principles,
or would it tend to discourage them by summarily
placing them in "artificial pricing" category?

The artificial pricing system proposed by S. 958

would probably have little effect on the economic
conduct of NME's but, to the extent there would be any
effect, the proposed system would tend to encourage
rather than discourage a particular NME's movement
toward free market principles. We believe this would
occur since an NME producer who was highly competitive
would be able to avoid artificial pricing duties by
proving his competitiveness in terms of free market
behavior.

e
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Senator HEINz. Second, Mr. Chairman, I ask unanimous consent
that my full opening statement, which I, believe it or not, abbrevi-
ated, be placed in the record.

Senator DANFORTH. Without objection. I also have a prepared
statement for the record.

Mr. Hathaway, you are here at the table as well, representmg
U.S.T.R. Do you also have a statement?

Mr. HATHAWAY. Yes, sir.

STATEMENT OF MICHAEL HATHAWAY, DEPUTY GENERAL
COUNSEL, U.S. TRADE REPRESENTATIVE

Mr. HATHAWAY. Senator, I wanted to second what Under Secre-
tary Olmer has said, and state that the U.S. Trade Representative’s
Office fully supports the objectives of the bill. So long as the legis-
lation can be made consistent with our international obligations,
particularly with regard to the injury test, we will be happy to
work with the committee in making it a workable and successful
" piece of legislation. Because I think everybody knows well that this
area has been a mess at least since the golf cart case, it is about
time we got it fixed.

Senator HEINz. As you, Secretary Olmer, described the adjust-
ments you would like to see made, they nearly become a series of
technical adjustments. There seem to be very minor substantive
differences between what we are trying to accomplish and what
you, I think, would like to see enacted. Is that a fair statement?

Mr. OLMER. Yes, sir, it is with the possible exception of the dis-
tance between us on the question of application of an injury test. I
think it is fair to say that.

Senator HEINz. Assuming that we can reach agreement on all of
those issues, including the injury test, then I would assume that
the administration would strongly support the bill. Is that correct?

Mr. OLMER. Absolutely.

Sen;ator HEeinz. Would you agree or would the State Department
agree’

Mr. Kopp. Sure.

Senator Heinz. U.S.T.R?

Mr. HATHAWAY. Yes. We would agree with that.

Senator HeiNz. I compliment you on your good judgment.
[Laughter.]

Let's take a minute, if we may to sharpen our focus on some of
the things you did discuss.

Mr. Olmer, you proposed that there be no judicial review for the
choice of the method of analysm ‘That’s an interesting suggestion. I
plan to ask our attorneys’ panel about it. Do you believe that per-
mitting such a review would substantially increase the time and
expense of litigation?

Mr. OLMER. I think it would take away one ‘of the positive fea-
tures of the bill, which is making it less complex and more expedi-
tious to pursue the case. I think it would be disruptive in terms of
‘the time it would require, and for that reason, oppose it.

Senator HEiNz. Your proposal on change in the method of duty
assessment suggests tilting the procedural focus of the bill away
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from countervailing duty procedures and toward dumping proce-
dures. Is that your intent? And if so, why?

Mr. OLMER. Well, we are getting into some technical areas, Sena-
tor, that I would like to let the lawyers and the economists work
at. I am not an economist. As I like to say, I am an honest man.

Senator HEINZ. You are a lawyer. [Laughter.]

Mr. OLMER. That was selective in its application, Senator. The
statutory time limits in a countervailing duty case, as you know,
are shorter than those in an antidumping case. We think that
those shorter time limits are adequate for an artificial pricing in-
vestigation because the analysis would be much shorter. That'’s the
reason that we would favor that position.

Senator HEeiNz. Do you think the bill should contain explicit cri-
teria for determining when a country is a nonmarket economy?_

Mr. OLMER. I do not, sir, because I think it would, again, inject a
complication that I don’t, frankly, know how we would handle. 1
have seen efforts, in advance, to find what fits into the criteria of
free country as opposed to nonfree. And I think that this would be
the same order of difficulty or impossibility.

Senator HEINz. Do you think the administration could maintain
a list of the nonmarket economies so as to avoid the necessity of a
determination in each case?

Mr. OLMER. I think the risk would be so dynamic that it would
be best to do it on an ad hoc basis. And we would be able to do it in
sufficient time to satisfy petitioners as well as potential respond-
ents.

Senator HEiNz. Mr. Chairman, I want to thank our witnesses for
noting their reservations, which I feel we can work out to both our
satisfactions; and for their very strong support of the concepts. I
think when all is said and done, it could be said that they will be
very strong boosters of S. 958. And I appreciate their support. It is
very, very helpful. -

Senator DANFORTH. Thank you. Senator Long.

Senator LonG. No questions.

Senator DANFORTH. Senator Byrd.

"Senator Byrbp. It appears to me to be a good bill.

Senator DANFORTH. Thank you, gentlemen.

The next witness is Frank C. Conahan, Director, International
Division, U.S. General Accounting Office.

STATEMENT OF FRANK C. CONAHAN, DIRECTOR,
INTERNATIONAL DIVISION, U.S. GENERAL ACCOUNTING OFFICE

Senator HEINz. Mr. Conahan, please proceed.

Mr. CoNnaHAN. Thank you, Mr. Chairman. Senators, we appreci-
ate the opportunity to testify today on this bill. With me are two
key members of our staff who have been working in this area for
the past couple of years, Don Ingersoll and Sharon Chamberlain.

We agree that improvements in the current laws are warranted.
In fact, in September of last year, we issued a report to the Con-
gress entitled, ‘“U.S. Laws and Regulations Applicable to Imports
From Nonmarket Economies Could Be Improved.” This report dis-
cusses how these laws and their regulations could be improved to
make them more effective. I believe that thé report is certainly
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consistent with the obiiectives of S. 958, though, in some respects,
our approach differs. I would like to briefly comment on some of
the major provisions of your bill and discuss our views on them.

We agree with S. 958 that prices and costs should be used when
possible in dumping investigations. We believe, however, that an
injury test should be part of the investigation regardless of wheth-
er the country involved has signed the Antidumping Code. This is
for purposes of consistency with the way other countries are treat-
ed and to conform with article VI of GATT. We believe the method
for calculating artificial pricing proposed in S. 958 is simpler and
easier to administer than current methods. We support it.

We recommended essentially the same approach in our report.
Exclusive reliance on this method, however, would not allow a non-
market producer to demonstrate economic efficiencies that would
justify pricing its product below that ¢ other producers. We believe
that a currently available method, which estimates the value of
production factors, should be retained to deal with such situations.
We don't believe that this would occur often but we believe that it
should be provided for in the bill.

S. 958 seems to be silent with regard to an injury test in artificial
pricing investigations. Therefore, the bill could be interpreted to
mean no injury test would be required in such investigations. If
this interpretation is correct, U.S. importers and consumers of non-
market economy products could be adversely affected. We believe it
should be clarified. And I suppose we come out on the side of an
injury test. ' )

S. 958 would apply the provisions of countervailing duty law with
regard to suspensions of investigations. This would provide greater
flexibility to suspend artificial pricing investigations than does U.S.
antidumping law, in that it would permit use of quotas as a basis
for suspension, a method considered by some to be more anti-
com{)etitive than price adjustments, and a method not currently
available under the antidumping statutes. ,

In our report, we recommended two other options for suspending
dumping cases, which do not use quotas, and we would be happy to
discuss the details of them later if you so choose.

Finally, S. 958 would repeal the existing section 406 of the Trade
Act of 1974, In our study, we found that section 406 has been little
used, no relief has been granted as a result of it, and essentially
the same protection is available through other means. Moreover,
U.S. Government agencies, as well as some businesses, believe that
_section 406 is discouraging desirable_trade. If the subcommittee
~ concludes that section 406 is discouraging trade, we believe it could
be repealed without significantly increasing the risk to U.S. pro-
ducers. That is supported in our report.

That pretty much catalogs our comments on the main features of
the bill. We would be happy to answer any questions.

Senator DANFORTH. Senator Heinz.

Senator HeiNz. Thank you, Mr. Chairman. You suggest that we
should extend the injury test to all of the cases that might come
under S. 958. Is that correct?

Mr. CoNAHAN. We believe that the current provisions of the
dumping laws should be used when actual prices or costs are used.
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Senator HEiNz. Now under our subsidies laws, we say that when
a country is subsidizing its exports or its domestic subsidies result
_in a subsidization of those exports that only those countries that
“"have signed the subsidies code are entitled to an injury test. Those
countries that do not sign the subsidies code are not entitled to an
injury test. Why should we, in the case of a nonmarket-economy
that is, in effect, through one mechanism or another, subsidizing
its exports to this country, and which have not signed the subsidies
code, be entitled to an injury test when we do not grant such an
injury test to countries—the less developed countries—that are
nondeveloped_market economy countries that are not signatories to.
the code? Isn’t that letting countries like the Soviet Union have a
free ride compared to countries like Bangladesh and Sri Lanka?
~ Mr. ConaHAN. I think that our rationale stems from the fact

that under your proposed bill, sir, you have a situation which is
neither under traditional rules a dumping case nor under tradition-
al rules a subsidy case or perhaps it is either or both. So we are
dealing with something new.

Moreover, most of these countries are not in a position to really
comply with the subsidies code. So, in effect, there is no way that
there would ever be an injury test involved. -

Senator HEiNz. May I interrupt you to say that this legislation
does not compel any nonmarket economy to go through a proce-
dure—does not compel it to go through a procedure—where they
are not going to have the benefit of an injury test. The way for a
nonmarket economy to avoid being treated without an injury test
is for them to come forward with accurate data, at which point
they will then be treated, according to our laws under antidumping
or countervailing, whichever is appropriate. Why should we not
demand accurate data from these countries? Because it seems to
me what you are saying is if we give them an injury test—in ever
instance, there will be no incentive for them to come forward wit
the information that we have to have to really make an accurate
and, for all parties, fair determination.

Mr. CoNaHAN. I feel that one of the means for getting these
countries closer to the way that we would like them to act in the
market is for there to be some greater interaction between them
and us on the trade scene. I think that we have seen this in the
case of some of the Eastern European countries, that they have
been trying hard to move in that direction. An injury test would, I
think, enhance rather than detract from the opportunities for in-
creasing trade with these countries.

Senator HEINz. I don’t think you have answered the question.
The question is: What course of action will‘make it easier for us to

et information so we can make valid antidumping or countervail-
ing duty determinations, as the case may be?

Now what I am saying is that if we say to people, look, you will
get an injury test if you will come forward with data so that we
can go forward under antidumping procedures, but we can’t guar-
antee anything. In fact, we could pretty much guarantee you no
miury test if, as in the case of Polish golf carts, they would never
tell us what the true cost, prices, or exchange rates were. And as a
result, the Commerce Department had to go and pick a country,
Spain; kind of reconstruct from the example of Spain what they
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thought might be going on in Poland. And let me tell you that is a
very tenuous and attenuated analysis.

Mr. CoNAHAN. Well, I certainly agree with that, Senator. And we
support your proposal in that regard.

Senator HEeINz. ]I understand that. As a matter of fact, your
report was extremely helpful to us. And we have drawn liberally or
conservatively, as the case may be, from it. But I think the issue of
when an injury test is or isn’t appropriate and the debate on both
sides of that issue need to be put on the record. That's what we
have done here.

As I understand your testimony, you basically support the thrust
of the bill with that and one other thing.

Mr. CoNAHAN. Yes, sir. We do.

Senator HeiNz. Thank you, very much.

(The prepared statement follows:]
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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

FOR RELEASE ON DELIVERY
Expected at 9130 a.m,
Friday, Januacy 29, 1982
STATEMENT OF
_ FRANK C. CONAHAN -
DIRECTOR, INTERNATIONAL
_ - DIVISION
U.S. GENERAL ACCOUNTING OFFICE
BEFORE THE
SUBCOMMITTEE ON INTERNATIONAL TRADE
SENATE COMMITTEE ON FINANCE
ON
S. 958, A BILL TO PROVIDE A SPECIAL REMEDY FOR
THE ARTIFICIAL PRICING OF ARTICLES PRODUCED

BY NONMARKET ECONOMY COUNTRIES

Mr. Chairman and Members of the Subcommittee:

We appreciate the opportunity to testify before you today
on S. 958, a bill that would change U.S. import laws as applied
to products from nonmarket economies. We agree thaf improvements
in this area are warranted. 1In our recently issued report, "U.S.
Laws and Regulations Applicable To Imports From Nonmarket Economies
Could Be Improved" (ID-81~35), we identified several weaknesses
in current U.S. laws and procedures.

We believe that certain changes proposed in S. 958 would
contribute to alleviating some of the problems discussed in our
report; however, ;ome featur;s of the bill could\lgad to problems.

I would like to comment on the major provisions of S. 958.
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First, S. 958 would explicitly retain as a basic option in
dumping and countervailing duty cases the use, when possible, of
the actual prices or costs of a nonmarket producer. This would
be permitted when the nonmarket producer furnishes verifiable
information sufficient to allow a "normal® dumping or counter-
vailling duty investigation--in other words, when the prices or
coyts adequatély reflect market forces.

We agree that nonmarket economy prices or costs should be
used when possible, although we believe the likelihood of actually
doing so is very limited.

S. 958 also stipulates, however, tﬂ;t even when nonmarket
economy enterprises' actual prices or costs are used in a dump-
ing investigation, that investigation will not require a test of
injury to domestic industry unless the nonmarket economy in question
is a party to the Agreement on Implementation of Article VI of the
GATT (reléting to antidumping measures). Thié is not consistent
with the way other countries are treated. Market economy countries
receiv; an injury test whether or not they are signatories of the
Antidumping Code. 1If this provision of S. 958 is enacted,\pon—
market countries, such as the People's Republic of China, that have
not signed the nge would not receive an injury test. This
change could encourage the initiation of investigations involving
products from nonmarket countries, and adversely affect trade

with countries with which the United States wishes to trade for

economic and foreign policy reasons.
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When actual prices or costs of a qonmarket producer cannot
be used in an antidumping or countervaill investigation, S. 958
would replace the existing procedures with what is called in the
bill an "artificlal pricing investigation.® The extent to which
a nonmarket eéonomy product is artificigily priced would be
calculated with reference to the lowest prices actually charged
in the United States by free-market producers of like articles,
Any nonmarket economy product that is the subject of an investi-
gation would be considered unfairly priced if priced below the
lowest priced equivalent market economy product. )

We belleve ghat the method for calculating artificial
pricing of nonmarket economy products proposed in S. 958 (an_
approach essentially the same as one we recommend in our report)
is simpler and would be easier to administer than the methods cur=~
rently used by the Commerce Department to establish dumping and
would substantially ameliorate the problems in administering
curreﬁt law. -

It should be noted, however, that exclusive reliance on
this method of pricing would not allow a nonmarket producer to
demonstrate economic efficlencies Lhat would justify pricing its
product below that of other producers. A pricing method is cur-
rently avallable in certain circumstances to provide nonmarket
producers the opportunity to demonstrate such efficlencles. We
believe that this method should be avallable as an option in any
artificial pricing investigation. This method estimates produc-

tion costs by taking the actual production factors (e.g., labor

92-407 O—82——4¢
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,
hours, .energy, raw materials, etc.) used by a nonmarket economy
producer in making the product under investigation and valuing
them at the prices prevailing in the most comparable market
economy. To use this op;ion, the nonmarket economy producer must
provide for and be willing to allow the Commerce Department to
verify the types and quantities of production factors used.

Although there are elements of difficulty and expense in
this method and the cutcome would not be a precise measure of
economic efficiency, we believe this method is a fair way to-
permit a nonmarket economy producer to attempt to show it has
economic efficiencies. .

S. 958 is silent regarding an injury test in artificial
pricing investigations and therefore could be interpreted to
mean no injury tests will be required in such investigations,
1f this is what is intended by the bill, nonmarket economy prod-
ucts whi&g are found to be unfairly priced under the bill's arti-
ficial pricing standard would be subject to duties regardless of
whether a domestic industry is being injured by reason of those
imports. This could adversely affect U.S. importers and domestic
consumers of those products. 1t could also discourage or disrupt
trade with countries with which the United States wishes to trade.

S. 958 also stipulates that artificial pricing cases will
in many respects conform to the provisions of existing counter-
vailing duty law. This would provide greater flexibility to
suspend artificial pricing investigations than does U.S. anti-
dumping law. Countervailing duty law permits the suspension of

- 4
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investigations based on quotas or price adjustments; dumping
law does not allow the use of quotas, '

We found the methods provided in the antidumping law to be
very difficult to apply in nonmarket economy cases, aﬁé conse-
quently we support in principle changes that would improve the
administration's ability to suspend investigations. We belleve,
however, that the Subcommittee should be aware that the use of
quotas is considered by some to ge more anticompetitive than
suspensions based on price adjustments. .

Finally, S. 958 wouid repeal the existing market disruption
provision (section 406) of the Trade Act of 1974. 1n our report,
we noted that domestic- industry has been granted no relief under
section 406 and that essentlially the same protectioq is available
through other means (such as sections 201-203 of the Trade Act
of 1974 and section 232 of the Trade Expansion Act of 1962).
Moreover, some agencies and U.S. businesses believe section 406
may be discouraging desirable trade.

We did not attempt to determine the specific effect of
section 406 on trade., 1If, however, the Subcommittee bellieves
section 406 is discouraging desired trade, it could be repealed

without significantly increasing the risk to U.S. producers.

We hope our testimony and report will be useful to you
in your deliberations, and we would be pleased to work with
the Subcommittee in developing legislative language. 1In that
connection, I believe that some of the specific recommenda-
tions in our report would achieve the key objegti#es of 5. 958
without creating the problems I have discussed today. This
concludes my prepared statement and we welcome questions you

or Members of the Schommiétee may have.
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Senator DANFORTH. The next panel is Richard Cunningham, Carl
Schwarz, and Charles Verrill. Mr. Cunningham.

STATEMENT OF RICHARD O. CUNNINGHAM, STEPTOE &
JOHNSON, WASHINGTON, D.C.

Mr. CUNNINGHAM. Good morning, Mr. Chairman, members of the
committee. My name is Richard Cunningham. I am a member of
" the law firm of Steptoe & Johnson, Chartered. I still feel awkward
saying ‘“chartered.” We just incorporated and I am not yet sure
what that new word means.

I am here today to speak in support of S. 958 on behalf of two
"~ American companies which have had extensive and extremely dis-
illusioning experiences with the present laws dealing with imports
from nonmarket economies. It is particularly significant, I think,
that these two companies, Occidental Petroleum Corp., and Harley-
Davidson Motor Co., have dealt with the present laws from oppo-
site sides of the fence. Occidental is an importer of Russian ammo-
nia and was a respondent in the largest section 406 case ever
brought. Harley-Davidson is an American producer of electric golf
cars, and thus was on the petitioner’s side in what was perhaps the
most celebrated of all nonmarket economy dumping cases, the case
of electric golf cars from Poland.

Yet both of these companies, despite the fact that they come at
this issue from opposite points of view, are thoroughly disillusioned
with present law. And both support the approach taken in Senator
Heinz's legislation: The reason is that our laws in this area are
now in the worst possible state. They do not provide relief for U.S.
industries. But their ambiguity, unpredictability, and intensely po-
litical nature make it very difficult for foreign exporters to know
how to price their sales fairly or for U.S. companies to do business
with nonmarket countries.

Mr. Chairman, consider, if you will, the current posture of these
laws. Section 406 has proven to be entirely political and completely
ineffectual. In 7 years, the batting average of U.S. industries under
that law is a flat zero. The countervailing duty law is, in practice if
not in theory, inapplicable to nonmarket economy imports. And the
antidumping law as it has been applied to these countries at least
since 1978—well, I can only use the phrase that nearly all observ-
ers are using, it’s simply “Alice in Wonderland.” It is unrealistic; it
is extremely vulnerable to political pressure. And I defy anyone to
predict at the start of any nonmarket economy dumping case what
the outcome of that case is going to be.

My written testimony presents two case histories under these
laws. They are, 1 think, the two most significant cases in the
area—Anhydrous Ammonia from the U.S.S.R., under section 406,
and electric golf carts from Poland, under the antidumping law. I
don’t propose to go through these case histories today. I had to live
through both of them, and believe me, once was more than enough.

Let me instead summarize the lessons which I draw from those
cases. And then I will explain why I, Occidental Petroleum and
Harley-Davidson strongly support the artificial pricing approach of
Senator Heinz'’s legislation.
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First, as to section 406. The thrust of my testimony is that a min-
iescape clause for Communist countries just hasn’t worked. The
reason it hasn’t worked is that a proceeding which gives the execu-
tive branch discretion as to whether or not to limit imports from
Communist countries ceases to be a trade statute and becomes a
political statute. If I ever doubted that this was the case, those
doubts were eliminated by the repeated twists and turns of the
Russian ammonia case.

First, the ITC found market disruption. Then, the President, in a
very strongly worded message, denied relief. Less than,a month
later, the Russians had gone into Afghanistan and the President
completely turned around and not only ordered that a new investi-
gation be commenced, but imposed emergency relief where less
than a month before he had been saying that no economic grounds
for relief existed whatsoever. And then, most ironically of all, the
ITC ended the whole case by reversing its position, and finding no
market disruption. We can’t call something like this a trade pro-
ceeding. It's a political proceeding. If we want to impose sanctions,
we ought to have a sanctions statute and not do it by trade
statutes.

The antidumping law is no better at the present time. I agree en-
tirely with the comments of Under Secretary Olmer. It is unwork-
able. It is unpredictable. But I would add also that it, too, is subject
to political pressures. The testimony that I have laid out in written
form documents with respect to the Polish golf car case just how
political that became and on what political grounds the decisions
were reached. Again, this is not the way to run_a trade policy.

In short, both of these statutes need work. And I support the

Senator’s bill. It is workable. It is predictable. And it attacks the
right problem. That is, the problem of unfair pricing.

The one reservation that I have is the one also expressed by the
Under Secretary. And that is as to the injury test. I don’t think, as
a lawyer, that the keying of an injury test in all artificial pricing
cases to signing the subsidies code is, as they say, “GATT-able.” Be-
cause you are rolling antidumping and countervail into the artifi-
cial pricing test here. Nor do.I think it is wise. This should be a
fair bill. It should be a bill which/does not require Communist
countries to do something that in most cases they simply can’t do.

With that one reservation_I and the two companies that I am
appearing for today very strongly support this legislation.

[The prepared statement follows:]

/
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STATEMENT OF RICHARD 0. CUNNINGHAM ON BEHALF OF OCCIDENTAL PETROLEUM
Corp., AND HARLEY-DAvVIDSON MoToOR Co.

My name is Richard O. Cunningham. I am a member of
the law firm of Steptoe & Johnson,\bhartered. 1 am appearing
on behalf of two clients gf the firm -- Occidental Petroleum
Corporation aﬁd Harley-Davidson Motor Company.

Over the last several years, both Occidental and
ﬁarley-Davidson have had extensive experience with the U.S.
laws dealing with trade with nonmarket economy countries.
Occidental, which imports ammonia from the Soviet Union as part
of a major fertilizer countertrade agreement, defended the
largest proceeding ever brought under section 406 of the Trade

Act of 1974 -- Anhydrous Ammonia from the U.S.S.R. Harley-

Davidson, as a U.S. producer of golf cars, was active in what
may be the best known of all nonmarket economy antidumping

cases -- Electric Golf Cars from Poland. Although these two

companies have been involved with the nonmarket economy trade
from opposite points of view -- Occidental as an importer/ o
respondent and Harley-Davidson as a U:S. producer and peti-
tioner for import relief -- they have reached the same conclu-
sions. Reform of these laws is badly needed, and the approach
represented by S. 958 constitutes an important step in the
right direction.

Both section 406 and the present provisions_in the
antidumping law and regulations dealing with trade with non-

market economy countries are in major need of reform. S. 958,

proposed by Senator Heinz, should be adopted to accomplish such
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reform. The present statutory mechanisms are unworkable and
vield wholly unpredictable results. They provide neither an
adequate vehicle for U.S. industries to obtain relief nor
meaningful guidance to U,S. businesses that wish to trade with
nonmarket economy countries, }

The important virtue of the Heinz bill is that it
sets forth a clear, objective standard for determining whether
relief from nonmarket economy imports is appropriate. 1It
provides what current law lacks: gquidance for U.S; businessmen
as to when a viable case can be brought and as to how trade
agreements should be structured. It has the further benefit of
enabling nonmarket economy exporters to undefstand clearly the
rules thaﬁ apply to U.S. trade with their countries.

My testimony today will discuss some of the special
problems posed by trade with nopmarket economy countries ;hd
will analvze in some detail -~ with specific examples from the
experiences of Occidental and Harley-Davidson - the inadequacy
of present U.S. laws in dealing with those problems. Fin;lly,
I will discuss the ways in which S. 958 would deal more fairly

and effectively with the probelms of this important but

difficylt trade area. _
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1. THE SPECIAL PROBLEMS OF TRADE
WITH NONMARKET ECONOMIES

Trade with nonmarket economies is neither inherently
undesirable, nor something that should be discouraged. Rather,
such trade offers potential economic and political benefits for
the United States, provided wesrecqgnize and deal both fairly
and objectively with certain problems and risks inherent in
that - trade. Those problems and risks can be grouped into two -
basic categories:

- First, the risk that the nonmarket
econony government may engage in
deliberate and predatory practices
aimed at markets or industries in the
United States.

- Second, the possibility that the
normal operation of the nonmarket
economy may confer upon its exporters
certain "artifical" advantages --
*artifical®” in the sense that such
benefits -are not available to U.S.
firms which must compete against
imports from the nonmarket producers.

The danger of predatory practices in exports to the
United States by nonmarket economies was dealt with at con-
siderable length in this Subcommittee's Report on Section 406
of the Trade Act of 1974. 1In that report, the Subcommittee
expressed concern about two possible types of predatory export
practices:

' First, it was pointed out that the government's
control of the factors of production in a nonmarket economy
glves that government the ability, if it so chooses, to mar-

shall the resources of that economy rapidly and to concentrate
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them on a flooding of an export target market, with the
resultant destruction of the domestic industry in the target
country. I must confess, however, that I would be h;rd-put to
cite a specific instance in which such a flooding of a United
States market has occurred. Be that as it may, there are ample
weapons in the arsenal of U.S. trade laws, even apart from the
present section 406, which are capable of dealing with such a
threat if it should materialize. These include the National
Security Amendment, the Escape Clause, and the "critical cir-
cumstances™ provisions of the antidumping and countervailing
duties laws (which would also be applicable to a proceeding
challenging "artificial pricing™ under the legislation now ~
being considered by this Subcommittee). These latter "critical
circumstances" provisions are particular;y important in dealing
wi;h the threat of a 'f;ooding“ of a U.S. market, since these
provisions appear in our statutes dealing with unfairly low
import pricing. I doubt very much that a "flooding" would ever
occur -- or indeed could ever occur =-- unless the flooding were
accomplished by means of unfairly low export pricing.

This brings me to the second danger foreseen in the
Subcommittee's report on section 406. A nonmarket economy
exporter, the report noted, is not governed by the same profit
motivation as are its U.S. competitors, Accordingly, the
potential exists for the nonmarket exporter to sell into_the
United States at unreasonably low prices that bear no relation-
ship to realistic costs for the purpose of putting its U.S.

éompetitors out of business or dominating U.S. markets., 1If
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there is a real threat of predatory practices by nonmarket
exporters, it seems to me that the threat lies in the area of
unrealistic pricing, rather than solely in the area of volume
of imports. -

Moreover, the problem of unrealistic pricing of
nonmarket economy impofts goes beyond those instances where
such pricing would arise from predatory motivation. Much more
»ftequent is the Bituation where the normal, everyday operation
of the nonmarket economy may produce export prices that are
artificially low. In a nonmérket economy, numerous factors may
operate to pring about this result. For example, there is the
previously-mentioned absence of a profit motivation for non-
market economy firms. The government of the nonmarket country
may desire exports as a means of maintaining or iﬂéreasing
employment levels, or of earning hard currency to buy needed
imports. i

Even where nonmarket economy firms seek profits,
moreover, their cost structure may be unrealistically low
because~o£ the intervention of the government in the economy.
Wages, or perhaps the cost of raw materials, may be priced by
the state at unrealistically low levels. Energy prices are
another major cost factor which may be kept urtificially low by
the state. 1In addition, the influence of state planning may
tesulé in the construction of manufacturing facilities that are

much more highly automated than could be justified.in a market

*economy with the same low labor costs. For all of these rea-

sons, U.S. producers may legitimately complain that the prices
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charged for imports from the nonmarket economy are artificially
low because they are not based upon the same free market con-

siderations with which a U.S. producer must deal.

e e——

" The true nature of the problem with which the United
" States must deal in trad{;g with nonmarket economies is pricing
-- the fact that those economies operate in a different manner
from ours, a manner which can produce artificially or unrealis-

tic low prices. What is needed is a statute that governs

pricing conduct in imports from such countries. Any such

statute should satisfy the following requirements:

1. It should establish pricing criteria that are
clear and objective, so the foreign exporter
knows how to price its U.S. sales and the
affected U.S. industry knows when it does or
does not have a meritorious case to bring.

2. It should be nondiscretionary, so the results of
trade proceedings will be determined on the
merits, and not by domestic or international
political considerations, .

3. It should be administerable. The pricing
standard should be constructed in a manner that
it can be investigated and determined by the
administering authority within a reasonable time
period, using the resources available to the
administering authority, and with a high degree
of confidence the results obtained in-that
investigation will be accurate.

4, Finally, it should be a standard which, while
ensuring against artificial pricing, will not in
itself be an "artificial"™ standard. It should
be based upon real world considerations, and it
should not be a standard that will automatically
exclude nonmarket imports from the United States.

I support S. 958 because it meets these criteria. As

~————

discussed below, neither the present section 406 nor current

application of the antidumping law to nonmarket economies meets

. these tests.
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II1. INADEQUACY OF PRESENT U.S. LAWS TO DEAL WITH
TRADE FROM NONMARKET ECONOMY COUNTRIES

A. Section 406

While section 406 of the Trade Act of 1974 was
enacted to provide an additional mechanism for relief to domes-
tic industries if rapidly increasing imports from Communist
countries disrupt domestic markets,»no relief has been granted
in the six-year history of that provision. Section 406 has
been equally unhelpful to U.S. importers, because neither the
statutory provisions nor the ITC decisions under section 406
set forth any standards to enahle the importer to know that its
ttansactibns with nonmarket economy countries comply with U.S.
trade laws, Finally, proceedings under section 406 are very
unpredictable, extremely costly, and are heavily influenced by
political and international policy considerations purportedly
outside the scope of the statute.

To illustrate these serious problems with section
406, I would like to discuss briefly the section 406 proceed-
ings involving anhydrous ammonia imports from the Soviet
Union. After representing Occidental Petroleum Corporation,
the importer in those proceedings, I am all too familiar with
the vicissitudes of section 406 litigation.

The ammonia imports at issue were part of a long-term
fertilizer counterpurchase agreement entered into by Occidenta)
and the Soviet Union in 1973. The agreement generally provides
that, over a twenty-year period beginning in 1978, Occidental

~—
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—
is to;éxport superphosphoric acid in return for an equivalent
value of ammonia, urea and potash. At its inception, the
agreement was thoroughly reviewed and approved at the highest
levels of the U.S. Government, and was even endorsed by the
President.

Occiﬁental took pains to implement the agreement in
ways which would not disrupt the U.S. ammonia market. The
Occidental-U,S.S.R agreement calls fér the 1mportatidh of
steady quantities of ammonia, which were to increase over an
initial five-year period and then level off. “Over the life of
the agreement, those quantities would reach a maximum level of
about 10% of U.S. consumption in the mid-80's, after which the
percentage would decline as imports levelled off and U.S.
consumption continued .to increase. I might add,pgrenthetically
that the U.S. ammonia producers themselves forecast that ig\all
future years 6.s. exports would exceed the volume of imports
from the U.S.S.R. Nor could it be argued that the import
pricing has been disruptive. Occidental's prices have remained
at or above prevailing market prices, and the Soviet ammonia
has been sold by Occidental to customers that would not have
purchased from domestic aﬁhonia producers in any event.

Despite these efforts, in 1979 -~ more than five
years after the Occidental-U.S.S.R agreement was endoiged by
the U,.S. gavernment -- the ammonia imports pursuant to this
agreement were challenged under section 406. In October 1979,
a divided International Trade Commission determined that the

Soviet imports posed a threat of material injury and

k‘l
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recommended that a three-year quota be imposed. 1In December
1979, President Carter rejected the ITC's recommendation and
determined that import relief was not in the national economic
interest. - N

Only one month later, following the Soviet invasion
of Afghanistan, the President, stating that recent events had
altered international economic conditions, reversed this deci-
sion. He even went so far as to exercise his emergency
authority under section 406 to impose a one-year quota and to
initiate a new ITC investigation. )

In this second investigation, however, the ITC, by a
3-2 vote, found no injury, thus terminating the temporaty quota-
imposed by the President. At last, after three 180-degree
revé}sals in less than a year, thé case was over.

I respectfully submit that the Russian Ammonia case

is a sorry chapter in the annals of U.S. trade law. Tremendous
legal fees were incurred on both sides, yet everyone came away
thoroughly dissatisfied -- indeed, the beEter word would be
"d;sillusioned.“ The petitioning ammonia producers got no .
relief at all., Occidental, on the other hand, saw its $20
billion dollar trade agreement brought to the brink of dissolu-
tion -- not just once, but twice in less than a year.

Yet I would also submit that this case was not
unique, but only somewhat more extreme than other follies under

_this statute. The Russian-Ammonia proceedings, in the last

analysis, were plagued by two flaws inherent in section 406:
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FPirst, this case dramatizes the impracticality of
dealing with Communist country imports by means of a law which
makes the ultimate decision discretionary. The fact of life is
that politics and diplomacy overwhelm economics and trade
;olicy where discretionary decisions are made on Communist
country imports. Only the most naive observer could have
believed that President Carter's complete reversal of\his
December 1979 decision not to limit Russian ammonia imports --
a reversal which occurred only a month later -- had anvthing
whatsoever to do with changed economic circumstances. The fact
is that his decision had no relevance at all to any issue under
section 406. . The Soviet Union had invaded Afghanistan. The
Administration was under intense pressure to take retaliatory
action. And the storm of congressional demands for such action
convinced the Administration that a congressional override of
the President's December decision was imminent.

Nor is the Russian Ammonia case unique in terms of

the result being influenced by diplomatic considerations. 1In

Clothespins from the People's Republic of China, the ITC unani-

mously recommended import relief. But this came at a time of
major diplomatic emphasis on strengthening ties between this
country and the PRC. It was not surprising, therefore, that
“the President rejected the Commission's report in favor of a
more diplomatically palatable section 201 prbceeding.
This is not the way to decide trade relief cases., 1If
the President feels that economic sanctions are necessary for

diplomatic reasons, he should invoke the National Security
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Amendment rather than pretend to apply section 406. Yet as
long as discretioﬁéry trade relief laws are available, the
reaiity 1s'that the Executive Branch will twist those cases to
serve diplomatic ends rather than their t}ue statutory goals.

. The second failing of section 406 which was
dramatized by Russian Ammonia was the absence of a meaningfu)
standard. 1In this regard, the initial affirmative determina-
tion of market disruption by the ITC struck me at the time as
truly remarkable, particularly when considered in light of the
history and nature of the Occidental-U.S.S.R. agreement and the
purported purpose of section 406. If such imports -- which
were part of a long-term agreement that received prior approval
of the—U.S. government, were marketed in a nondisruptive
manner, and involved steady but relatively modest gquantities of -
ammonia -- can be found to cause market disruption under sec-
tion 406, it is hard to conceive of a means of struéturing
trade with Communist countries that would be insulated from a
successful section 406 challenge. Surely, these ammonia
imports do not raise the spectre of a sudden "flooding" of the
market or the "overdependence" against which section 406 was
designed to protect.

At one point during the case, in one of my gloomier
moments, I asked myself: How would one advise a client who
wanted to structure a tfade agreement with a Communist country
in a way as to comply with U.S. law and insulate himself
against import restrictions? I came up with the'following list

of recommendations:
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- Have the agreement reviewed in advance by all
relevant U.S. agencies.
- Obtain the approval o{/all re}evant agencies.
- I1f possible, get the endorsement of the
President himself.
- Sell the imported product consistently at or
above U.S. market prices.
- Look for customers who, because of their
peculiar situations, need an offshore éburce of
supply and would not in any event buy from U.S.
producerst
The problem is that Occidental did all of this., Yet
its agreemenf still came within inches of being destroyed by a
section 406 case. There must be a better way of dealing with
nonmarket economy imports. ~

In summary, the Russian Ammonia cases demonstrated

that proceedings under section 406 are extremely unpredictable,
subjective and extraordinarily influenced by foreign policy
considerations, Mbreover, these very costly proceedings have
never provided any relief to domestic producers, while at the
same time they have made U.S. companies wary of ehtering into -
legitimate ;ransactions with nonmarket economy countries.

Section 406 should be repealed.

B. The Antidumping Law

The antidumping law, as currently applied to state-

controlled economies, is neither fair nor effective in dealing
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with the‘;nique proﬁlems poggd-by trade with such countries.

The methodology for determining fair market value set forth in
the present redulations is ambiguous, vague and impractical in
concept. \Qhe result is that the law is difficult to administer,
provides no gquidance to the U.S. businesses seeking to struc-
ture trade with nonmarket economy co&ntries, and enables the
administering authority to reach whatever result it ;kshes in
any.given case.,

The current methodology for determining fair value
departs sharply from the traditional (pre-1978) practice of the
Treasury Department, InsteQE of looking to the distorted
prices or costs of the producer in the nonmarket economy,
Treasury prior to 1978 determined foreign value based on the
prices or costs of the free-market producer most similar to the
nonmarket economy producer in terms of items produced, degree
of technological sophistication, and volume of production,

~The current regulation rejects this "comparable
producer” test and seeks to determine prices or costs baséd on
those in a nonmarket third country which is deemed to be at "a
level of economic development" comparable to the nonmarket
economy. The only guidance in the regulation for identifying
such a country is that comparability is to be determined by
"generally recognized criteria, including per capita gross
national produqt and infrastructure development."

The hierarchy of approaches to be used to determine
fair value is by no means clear from the regulafion. Appar-

-ently, if nd comparable country can be identified, the prices
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of constructed value are to be determined from another market<"
economy country, "suitably adjusted fdf known differences in
the costs of material and labor." 1I€f, howeve{, a comparable
country can be identified but similar merchandise to that under
1nvg§tigation is not produced there, a constructed value
approach -based on hypothetical costs of production is to be
employed. .

Apart from the ambiguity of the regulation, it
provides no objective standards by which a "comparablé—country"
is to be selected and thus allows the administering authority -
unfettered discretion in making that determination. As the

experience of Harley-Davidson in the celebrated Polish Golf Car

case demonstrates, because there are no objective guidelines,
cases become subject to diplomatic pressures which can
determine the outcome of the case. 1In its initial 1975
investigation of Polish @olf car imports, Treasurv used the
procedure then required by {ts reculations -- comparing the‘
U.S. prices of Polishiéblf_cars with t;e Canadian prices of
golf cars produced in Canada. The result was a determination
of consistent dumping, with substantial dumping margins.

Almost 1mmediat91y, the Polish government and the State Depart-
ment began to protest thgt the statutory method was unnecessar-
{1y harsh, and another method should be found. The situation
was complicated == to the Poles' advantage -~ when the Canadian
manufacturer went bankrupt, necessitating a search for another
free-market third country producer. The results, as described

in a memorandum of November 29, 1977 from the Commissioner of
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Customs to the General Counsel of the Treasury Department, were
as follows:

The State Department has conducted a survey

in an attempt to find a third country in

which the selling prices of golf cars would

be lower than the prices in Canada (which we

have .used in the past) or the United States.

The results of this survey are not terribly
conclusive, but are summarized as follows:

Italy - $3,000
Japan - $2,850
United Kingdom - $2,328 (uses Polish
chassis)
Germany - $2,635
South Africa - $3,680
The current price being charged by a
United States manufacturer of golf cars -
closely similar to-those produced in Poland
is approximately $1,400.
I must say that I find it rather strange that the
State Department would set out to conduct a survey for the
specific purpose of finding foreign prices which "would be
lower than the prices in Canada ... or the United States" and
would thus result in dumping computations which would allow the
Polish manufacturer to undercut again the prices of U.S.
'producers. i
At any rate, the Treasury Department rejected the use
"of any of these third country prices found by the State Depart-
ment. It explained that the volume of sales in these third
countries was insufficient to provide a basis for determining
"fair value®™ -~ ignoring the fact that, iﬁ at 1east‘?ne and
perhaps two third countries, the volume of sales was greater
than the volume of Canadian sales upon which the initial find-

ing of dumping had been predicated. Treasury ultimately
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utilized the hypothetical cost approach adopted in the current
regulation, with the result that no dumping was found.

Not only does the vagueness in the }egulation
increase the likelihood of influence from foreign governments,
but the effect of the "comparable country" methodology in the
regulation is to affirmatively favor importers from nonmarket
economy countries. The reason that the methodology in the
regulation has this effect requires a bit of explanation, The
country where you will find an exporter comparable in size and
sophistication to the Communist exporter is likely to be a
country that is more advanced -- and therefore where prices are
higher -- than a country "comparable in terms of economic
development" to the Communist country. The reason is tﬁat the
Communist country government often creates an exporter which is
larger and more sophisticated than one would normally expect to
§1nd in that country. The goal is to earn hard currency by
increasing exports, and therefore the government wants as large
and as sophisticated a producer as possible, In a free-market
economy comparable in economic devel&pment to the Coummunist
country, on the other hand, producers would tend to be smaller
and less sophistiéated, both because thg size of the domestic
market would not justify a large-scale producer and because low
labor.rates would make a high degree of automation unnecessary.

Thps, what Commerce relies upon under this regulation
is not the normal prices and costs which would exist if the
exporter were located in a non-state controlled economy coun-

try. Instead, Commerce uses the significantly lower prices
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which prevail in a country where the exporter in question would
not normally be located. The net effect of this is to produce
a price comparison which is more beneficial for the exporter --
more beneficial preciszly because of the involvement of the
government, B

The second approach in the regulation, which is to be
applied when a comparable country cannot be identified, ignores
the economic realities of the nonﬁarkét system, Under this
approachjwnonmarket third country prices are to be adjusted for
known cost differences from the nonmarket economy production.
iThis is imyrossible to apply for the same reason that -the tradi-
tional antidumping analysis cannot apply to imports ffom non-
market economy countries. Because of cost distortions due to
government involvement in the activities og the nonmarket
economy producer, its true costs are not known.
A - The hyp&thetical cost anaiysis required by the
present regulation for determining constructed value is equally
unworkable and illogical. Under the regulation, constructed
value is based on the costs of producing the merchandise in a
*non-state~-controlled-economy country determined to be rea-
gonably comparable in economic development®" to the state-
controlled-ggpnomy,country if the specific "objective com-
ponents or factors of production”" incurred in';roducing the
merchandise in the latter country were used. In other words,

constructed value is based on "objective components or factors

of production™ valued in the surrogate country.

——
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In addition to the obvious difficulties in applying
this analysis, the analysis itself is fundamentally flawed. 1t
is bﬁsed on the incorrect assumption that the supply and demand
and relative scarcity of the various cost components in the
surrogate and state-controlled-economy countries are identi-
cal. 1Indeed, precisely because of the cost distortions due to
government intervention in state-controlled-economy countries,
the relative costs of components are not likely to be the same.

In summary, -the antidumping provisions applicable to
state-controlled-economy countries are simply unworksble.
Because of the vagueness of the law, the cases are increasingly
vulnerable to diplomatic pressures which tend to influence
greatly the outcome of the cases. While the vagueness and the-
current methodology inure to the detriment of the domestic
producer, it also prevents the U.S. business community from
knowing how to structure agreements with nonmarket economy
countries so that they will be relatively safe from successful
prosecution under the antidumping law. A new approach is badly

needed.

III. £.958 SHOULD BE ADOPTED
8.958 offers an objective standard which is tailored
to the particular problems of trade with state-controlled-
economy countries and it avoids the problems experienced under

section 406 and the antidumping law. It provides guidance to
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both foreign exporters and the U.S. industry and would be easy
to administer.

— The "pricing" apptoéch of S5.958 is the correct oné,
because the greatest potential threat from imports from
nonﬁ;rket economy countries would arise from artificially low
pricing of imports. The bill provides that artificially low »
priced imports, défineé as imports from a nonmarket économy
country at prices below the lowest average price of the
merchandise produced in a free-market country {(provided that
those free-market products are sold in sufficient volume), are
dutiable., This standard protects U.S. producers against the
problem of abnormal, non-economic low prices. As to the other
concern that nonmarket economy imports would "flood" the
markets, I do not bélieve tﬁat this could ever occur unless the
nonmarket imports are the lowest priced in the market. Even if
such a "flood" should occur, it could be dealt with undet the
"critical circumstances" provisions of the Antidumping and
Countervailing Duties Laws, which would be applicable to an
"artificial pricing" case. ‘

At the same time, the standard in S.958 is a
relatively liberal one for foreign exporters, as it gives the
state-controlled economy producer the benefit of the douﬂt by
assuming that it can sell the product as cheaply as the lowest
priced free-market participant in the market. I am not

impressed by the argument that this approach forecloses the

possibility that the state-controlled-economy producer may, "in

the real world,"™ actually have lower costs than the lowest-cost
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free-market producer. No one can ever know the "true®™ or "real

=-—world"” costs of a state-controlled-economy producer.

In conclusidﬁ? S.95§ provides a standard that is fair

to both sides. While S.958 offers the foreign exporter a
relatively liberal standard, it also addresses the legitimate
concern of the U.S. industry about the possibility of
ﬁﬁréalistically low priced imports from nonmarket economy

— Coumntries. The standard is much moré clear and objective, thus
enabling the affeéted U.S. industry to determine whether or not
it has a meritorious case for relief and the foreign exporter
to know how to price its sales to comply with U.S. trade
laws. I therefore strongly urge the Subcommittee to adopt

= §.958.

A

-t
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STATEMENT OF CARL W. SCHWARZ, METZGER, SHADYAC &
—- SCHWARZ, WASHINGTON, D.C.

Senator DANFORTH. Mr. Schwarz.

Mr: ScHwaARz. Thank you, Mr. Chairman. I am Carl Schwarz, a

all;tner in the Washington, D.C,, law firm of Metzger, Shadyac &
warz. -

I am substituting today for Mr. Peter Ehrenhaft, who was origi-
nally scheduled to testify on behalf of certain importers of Polish-
made products concerning S. 958, the proposed legislation which is
under examination today. Because Mr. Ehrenhaft was hospitalized
last week unexpectedly, I accepted the suggestion that I fill in for
him today. I apologize for the length of the statement that I have
submitted but I hope it can be accepted for the record. I would like
to summatrize it very quickly, if I may.

Like Mr. Cunningham, I was a participant in the Polish golf car
case and I have advised other importers of Polish goods over the
years from time to time on their interests and their responsibilities
under the antitrust laws and the trade laws of the United States.

One of those firms I still represent is the importer of Polish golf
cars. I hope that my experience on that case can be of some assist-
ance to the committee, but I am appearing today on my own behalf
and everything I have to say is purely personal.

I would like to summarize my-statement in the following
manner. I think that S. 9568 does address a problem that every-

. body—and I am willing to be counted in that—concedes is a diffi-
~ culty under our trade laws that has not yet seen an adequate solu-
tion. Goods that are manufactured or sold in an economy overseas
that is not governed by market forces be evaluated under our trade
laws in the same way as goods from a market economy country. -
Whatever standard is applied should be objective and not subjec-
tive. I think everybody has agreed on that, too.

The traditional test applied by the administering authority until

— the Polish golf car case came along in 1978 has been to find a sur-
rogate producer in some market economy country around the
world and to use that producer’s prices or costs as the fair value or
foreign market value of the nonmarket economy exporter’s prod- _
uct. This traditional test, which is still the test of choice under the
Commerce Department regulations today, is, in my opinion, not de-
sirable because it is difficult to apply fairly. I know of no one who
has supported the fairness and objectivity of the surrogate pro-
ducer test. The selection of the surrogate producer is subjective, not

oll}jfgctive, and the adjustments that must be made are extremely _.
difficult to make, and, again, are subjective.

In my prepared testimony, I have described the situation that ex-
isted in the Polish golf car case where a large mass-produced Polish
golf car was being compared to a small Canadian mom and pop job
shop product. A considerable number of adjustments were required,
many of which were subjective and, in our opinion, were not ade-
quately made.

The price and cost information of the surrogate producer is
always difficult to obtain, and especially difficult to obtain for the
nonmarket exporter who has just as great an interest in-afair-and

;/.
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objective solution to the problem as the U.S. domestic company
that is the petitioner. )

Finally, and most importantly for the nonmarket exporter, the
surro%)ate producer standard is totally unknowable and uncontrol-
lable by him before he ships, which is a basic need, in my opinion,
for any acceptable standard.

The simulated constructed value system, which was applied in
the Spanish golf car study that Senator Heinz referred to, was ac-
curately and competently done to the satisfaction of the Treasury
Department at that time. I believe that in his remarks Senator
Heinz said that certain information was not provided by the Polish
exporter. I do note in my statement that there was one item of in-
formation that was, indeed, not provided; a general overhead figure
for an entire factory complex.

I suggest, Mr. Chairman, that the penalty of withdrawing the
injury standard for not supplying a small item of information, for
whatever reason, is grossly disproportionate to the so-called crime
of not supplying that bit of information. Moreover, it is unneces-
sary to impose such a sanction because under present law and
practice, the Commerce Department has every right and opportuni-
t){) 11;0 make an estimate of that figure if it is not supplied and verifi-
able.

Thank you.

[The prepared statement follows:]
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- " STATEMENT OF -
CARL W. SCHWARZ
BEFORE THE SUBCOMMITTEE ON INTERNATIONAL TRADE
UNITED STATES SENATE COMMITTEE ON FINANCE
- HEARING ON S. 958
97TH CONGRESS, 24 SESSION (1982)
JANUARY 29, 1982

Thank you Mr. Chairman.

I am Carl W. Schwarz, a partner_in the Washington, D.C. law
firm of Metzger ;- Shadyac & Schwarz. I am substituting today for
Mr. Peter D. Ehrenhaft who was originally scheduled to testify on

behalf of certain importers of Polish-made products concerning the

proposed legislation which is the subject of today's hearing.t'

Because Mr. Ehrenhaft was unexpectedly hospitalized last week I
accepted the suggestion that I attempt to fill his rather large
shoes. I must apologize, however, that because of the short notice
I have not had an opportunity to prepare a statéhent in the depth
that the subject deserves and I may not be able to ré;pond to all
of the Subcommittee's questions this morning. I therefore would
request the opportunity to supplemené the record, if necessaryy

during the nexf few days.

Like Mr. Ehrenhaft, 1 have had the privilege from

time-to-time over the past several years of advising various
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importers of Polish-made merchandise as to the application of U.S.
trade and antitrust laws to such imports. One of the firms that
I represent is the importer of the famous Polish-made electric golf
car. I hope that my experience on that case wj.ll be of assistance
to the Committee, but I am appearing today on my own behalf and not
on bet:alf of my client or on behalf of any interest o;:her than my
own. The views I express today are purely personal.
At the outset, I would like to congratulate Senator Heinz and
his staff for the considerable thought which has gone into S, 958.
I fully agree that special problems in the favir administration of
our country's trade laws are presented by imports of products that
are not manufactured or sold in their country of origin under free -
- market conditions. In such cases it is generally not meaningful
to compare home or third market prices of a product with the export
price of that same product to the U.S. To a great extent the same
can be said about the actual cost of manufacture in the home market
because the "cost" of a product can or;ly be measured as an
aggregate of the prices of the materials and labor that go into it.
Of‘course, where the currency of the exporting country is not
frgely convertible, which is usually the case with rgspect to
non-market economy countries, these comparisons are even les‘s_

meaningful, assuming that there can be degrees of obscurity.

Nevertheless, some such form of comparison is essential if we

are to deal with the problem in an objective manner because without
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a standard against which‘to measure the U.S. import price, we would
be forced to dictate "fair" prices for such imports on purely
political grounds and on a case-by-case basis. Foreign natioqs,
eveﬁ‘those that do not have market economies, are4ﬁembers of the
world trading community'and have every right to expect non-dis-
criminatory treatment with respect to their exports to this
country. Those céuntries, no less than our own, have a legitimate
interest in exporting their goods in order to earn the foreign
exchange with which to purchase necessary imports. .On the other
hand, U.S. domestic industries (and other importing firms) that
are competitive and efficiently run have every right to expect that
their competitors from non-market economy countries will not
engage in the type of price discrimination or below-cost pricing

in this market that has traditionally been condemned by our laws

/
as unfair.

Perhapé because of our aversion to price-fixing and because
of our nation's general preference for objective, rather than
subjective, government, we have been unwilling to solve the
problem by case-by-case negotiation of a "fair" price for non-mar-
ket economy imports. I am told that this is the solution that is
used by some other Western nations. We, on the other hand, have
 continued to search for a price standard for such imports that is
fair to both sides and approximates what éhe cost/price of the
product would have been had it been manufactured and sold in a free

market.
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One such standard, used exclusively by the Treasury Depart-
ment until the Polish golf cart case came along and still the
standard of choice under the Commerce Department regulationé;
requires the selection of a "surrogate" free-market producer from
somewhere around the world and then using his prices and/or costs
as the "fair" market value for the non-market import. The "lowest
freé:market price of a like product in the United States," the
standard proposed by S. 958, is really no different from the
surrogate producer standard in this concept. Depending upon how
closely the "surrogate" producer resembles the non-market pro-
ducer, and how closely the surrogat:e producer's country resembles
the non-market country, this standard can, quite obviously, be
grossly unfair to either the non-market exporter or to the U.S.
industry. The golf car case is an example of the former because
as the surrogate for the Polish manufacturer - a highly efficient
operation where about 10,000 golf cars were being turned out
annually as a sidel}ne of an aircraft factory - Treasury selected
a small mom-and-pop job shop in Canada that turned out only a few
hundred cars per year. To its credit, Treasury was willing to make 3
some adjustments; but not enough; in bur view, to make the twb
operations and products comparable and Treasury refused to accept
a "constructed value" study, prépared by an independent Canadian
consulting engineer at tﬁe request of the Polés, as to how much it
would cost to build the Polish product in Canada using the same

production methods, materials and labor actually used in Poland.
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Thevéurrogate producer standard, even if adjustments are made
(which is very difficult -- and subjective -- in most cases),
always suffers from two sources of fundamental unfairness to the
non—markeﬁ_exporter . First, the price and cost information of that
surrogate, if it can be obtained from the su}rogate at all by the
administering authority or by represenzatives of the exporter
being investigated, is highly unreliable because, by definition,
it is being supplied by someonéﬂwith a clear adverse . interest,
i.e., a competitor, and is not subject to any guarantees of
completeness or trustworthiness. At best, the surrogate has no
incentive to be forthcoming. For example, the Canadian golf car
manufacturer I referred to a moment ago wouldn't speak with
representatives of the Polish importer, but cooperated fully with
the U.S. domestic indﬁgtry people in preparing data to submit to
Treasury. Accepting critical information from an obviously biased
third party without anf riéht of confrontation;, compulsory process
or cross-examination available to either the "judge" or the
"defendant" violates e;éry basic concept I have been taught about

due process.

Second, the price or cost of the "surrogate producer" is, by
definition, not known to the non-market exporter until lon;‘éfter
his goods are sold and results in a kind of retroactive or ex-post
facto punishment .~ The entire concept of our trade laws is to give

the foreign exporter a self-determinable benchmark against which



(K

to set his prices before he ships so that he can adjust his domestic
. price, his export price, or both, to come within the 1legally
permissible "fair" range. Moreover, this benchmark, usually_;he
exporter’'s own prices in the home market or to third countries, or
his own cost of production, should be within his own control and
related to his own prices and costs, not someone else's prices or
costs which he cannot be expected to know! 1In passing the Trade
Reform Act of 1974 Congress expressly amended the antidumping law
to avoid imposing this type of blind or ex-post facto liability

upon an exporter. .This Committee's Report stated:

-~ o~

Sales by Producing Company.-~-Subsection (e) of section 321 of
the Committee bill adopts, unchanged, subsection 321 (f) of
the House bill. It would amend section 212(3) of the
Antidumping Act to provide that companies will be deemed to
have sold merchandise to the United States at less than its
‘foreign market value only if-their sales to the United_States
are at prices lower than their own prices in the home market
or, as appropriate, to third countries. If no-sales, or an
insignificant number of sales, are made by the company in both
the home market and to third countries, comparison would be
made with the constructed value of the merchandise produced
by the company in question. Under present law, the Treasury
Department 4is required to resort, for comparison purposes, to
sales made by a different company in the home market if the
company in question makes no sales, or an insignificant’
number of sales, of such or similar merchandise in the home
market. This produces occasional inequities by subjecting
companies to dumping findings when their prices to the U.S.
are not lower than their prices in all other markets in which
they sell and, further, by rendering them liable to the
imposition of dumping duties on the basis of prices which they
cannot control and may not even know about. The reverse can
also be true and companies may escape liability for dumping
duties when -- although their prices to third countries, if
~ used as a basis for comparison, would show dumping mar-
gins -- the Treasury is compelled to use as a comparison basis
the home market prices of a different producer which reveals
no dumping margins. The amendment will remedy this situation
and allow the practices of each producer to stand on their

{sic] own. ~

92-407 0—82—86
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Report of the Committee on Finance on the Trade Reform Act of 1974,

at page 177. (Emphasis added). To the extent possible, and for
the same reasons of basic fairness, this kind of liability should

be avoided with respect to non-market as well as market economy

exporters.

‘ In 1978 the Treasury Department expressly recognized that its
‘prior practice had been "inequitable" and adopted a new regulation _
permitting, for the first time, the establishment of a foreign
market value for a non-market exporter by constructing a Jélue for

‘-that exporter's product. The "inequitable" surrogate producer

standard was still, however, retained as the primary standard, for
somé‘reason unknown to me. Despite the fact that the statute had
always provided for a constructed value standard, the Treasury
Department had never permitted such a procedure in non-mafket
economy cases before and even the new regulation made it possible

only as a last resort.

As noted earlier, the Polish golf car~éxportet had, in 1975,
unsuccessfully attempted to persuade Treasury to accept a con-
structed value study far an equivalent product made in Canada. In
1978, in response toqa suggéétion made by Treasury while it was
considering the new regulation, ;hg Poles commissioned an inde-
pendent Spanish .consulting firm to prepare a-new and even more

sophisticated constructed value study based upon the actual "phy-

-
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sical inputs" of the Polish product (labor hours, material quan-
tities, etc.) and valued at the cost of those items in Spain. I
don't recall whether it was Treasury or the Polish side which first
suggested that Spain be used but both sides quickly agreed that.
Spain was a fair surrogate market economy country for Poland, not
only because of national econoﬁic profiles but because Spain, like
Poland, had a well-developed automotive and heavy'industrial

sector.

Immediately after the new regulation became effective, two
Customs Officers and I travelled to Mielec, Poland to verify the
data used fn the Spanish constructed value study. The Poles opened
their books to Customs, showed them everything they wanted to see
and answered every question, save one; they were unable to provide
data for the overhead and administration of the entire, huge
aircraft factory complex at which the golf cdar was manufactured.
They did, however, provide Customs with complete data relating to
the overhead of the department and the building in which the golf
carts were themselves manufactured. Customs estimated a figure
. for that overall umbrella overhead that was very liberal, de-
liberately giving themselves a very wide margin for possible
error. With this one exception, all of the data in the constructed
value study were verifiable and verified. Perhaps because air-
craft factories everywhere are especially skilled and pr;cticed at

accounting for even the smallest item of cost, or perhaps because -
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in a state-controlled economy there has to be a paper trail for
every nut, bolt and hour of labor, both of -the Customs Officers

told me that the information and cooperation they received from the

Poles was superb.

We then travelled to Madrid, Spain where the materials, labor
and overhead th§p actually went into a Poiish golf car were valued
in Spanish pesetas, a convertible currency, and then into U.S.
dollars. Once again, the Customs Officers verified everything to

their complete satisfaction. Based upon these verified data,

Customs found that the Polish golf cart was not being sold in the

U.S. below fair value, i.e., "dumped," and I submit that it never

had been "“dumped."™ 1In 1980 the International Trade Commission

revoked the original dumping finding.

Since the golf cart verification, there have been two or three
other antidumping investigations involving .;roducts from
non-market economies. Although I was not involved in those cases
and am not very familiar with their facts, I understand that: in
the only other "simulated constructed value™ case (involving
montan wax from East Germany) all of the necessary information was

also obtained by the Commerce Department.

Based upon my own experiernce, the "simulated constructed
value" method of establishing the objective price standard we have

been looking for is fair and no more difficult to admigﬁster or
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verify than what is required in many market-economy dumping
investigations. Most importantly, the simulated constructed
value standard provides the exporter with (1) some of the benefits
of whatever comparative advantage he may enjoy in efficiency,
technology or materials, (2) a benchmark for pricing that is
knowable (or calculateable) by the exporter in advance, and (3) a
standard that is not within the control of his competitors, unlike
the "surrogate producer" price or cost test., I suggest it is fair
to both sides and i strongiy drge the committee, if it considers
recommending legislation in this area, to provide the option to
every non-market exporter to use such a "simulated constructed
value" standard in every dumping or countervailiné duty case, and
not only as a last resort.

Some valid cr;ticisms of this method have been made. It is not
perfect, but then again nothing is. The principal criticism is
that selecting the "right" country in which to value the non-market
labor and material components is not an exact science. I fully
agree, but it is no more arbitrary, I submit, _than picking a
"surrogate producer" and then making dozens of adjustments or
simply denying the non-market exporter the right to compete in our
market on the basis of price at all, which is what I submit is the
actual effect of all standards that use a U.S. market price as the

minimum price for imports from non-market economies.
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Based upon my experience, the selection of the free market

, country for valyation purposes is not that difficult, and really
not that important, as long as-it is kept in mind thag the object
is not to come as close as possible to a free-market cost of
production in the non-market country, something which has been
presumed to be impossible to determine anyway. The object is to

determine an approximation of a free market cost for the exporter's

own product so that he can price his goods above that cost, plus
a reasonable profit as requiged by the statute, and at the same
time give the U.S. industry a general assurance that the non-market
product is being priced above a figure that reésonably represents

the cbst of that same product if it were being made in a market

ecbnomy country. The Poles were willing to make that analésis in
either Canada or Spain, and probably would have been willing to
accept a lot of other countries too, so the argument that the
selection of a country is difficult and arbitrary is really beside

the point.

In any event, things tend to even out in wha%sver surrogate
country is chosen. Where Spain probably had lower wage rates than
Canada, Canada probably had lower land and capital costs. Where

~the Spanish peseta showed amazing strength against the dollar in
1978-~79, which worked to the disadvantage of the Poles, the
Canadian dollar was weak, and the Poles may have been better off

if they had insisted on Canada. Again, the object was not to
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calculate the cost of the Polish product in Poland (a figure which
this entire exercise presumes to be useless), but to calculate the
cost of the Polish product in Spain or Canada. This is a far
—~ different and much fairer objective than telling the Poles that
r”they have to base their prices on the price (or the cost) of s\omeone
eI;e's produgﬁf -
I would like to make a few specific comments about S. 958,
rwhiqh is the subject of today's hearing. As I understand it, the
billwould not change existing law or practice with respect_ to
\antidumping or, in theory, countervailing duty investigations,
involving non-market imports except where the non-market country
does not piél{de and petmxt verification of any and all information
requested by the administering authority. As I have related, X
- think the Polish golf car exporter would h;ve met this test, but
I am troubled by the thought that since there was one bit of
information which the Poles could not provide, either because th‘e-}}'
le:g ititﬂa;ély felt it to be irrelevant or for some other reason, the
__case would have been converted under this proposed legislation
into an-"artificial pricing” investigation, thus depriving the
Poles of an injury test. This would have been a "punishment"
grossly disproportionate to the "crime."” As I understand the bill,
solely as an "incentive" to the non-lﬁérket exporter to provide

whatever information is requested by the administering authority,

the bill would withdraw the benefit of an injury test £from
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non=market imports where every question, no matter how aﬁtenuated,
is not completely answered, an injury test that the antidumping law
now gives to all imports before dumping duties may be assessed.
This denial of the injury test to non-market products, which thé
bill would also require if the exporting country had not signed the
Anti-Dumping Code, is obviously discriminatory and, in my view,
unfair, unnecessary and unwise,

In the first place, it is unfair to American consumers who
would be deprived of an imported product they wish to bhy even
though that impo;t causes no material injury to any U.S. domestic
industry.”” There is a corollary to the rule that goes "if it ain't
broke, don't fix it," to the effect that "if it ain't hurting
anyone, don't forbid it." If- no domestic .industry is being
Tadterially injured, I should think we would not care how much of
the product in question is being imported, and if the non-market
exporter wants to give it away, so much the better. Withdrawal of
an injury standard as an "incentive" to provide Customs with aIl
of the information needed to conduct an investigation is also
unnecessary. Exporters already have plenty of incentive to
provide full information because Customs can use the-"best evi-
dence” rule to supply whatever information is missing. . As seen in

.my experience-with the factory overhead data, information esti-

mated by Customs on the "best evidence” available is invariably ...

unfavorable to the exporter. And finally, withdrawing the injury
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standard and limiting the ability of non-market ~imp~5rts to compete

on the basis of price is unwise because it would, in my opinion,

-virtually- shut off trade with, not just imports from, those

. countries. Imports and exports must nucessarily co-exist and

American exporters will be the losers, zlong with American con-

sumers.

As even more "incentive" to provide full information to

Customs the bill would arbitrarily fix the "lowest free-market

price of like articles™ in the United States as the price below

which the import cannot be sold in "artificial” pricing casé.s. I
respectfully suggest that this price standard, as defined in the
bill, is highly subjective awnd far more difficult to calculate than
a "simulated constructed value," or even a .single "surrogate pro-
ducer" price because it is defined as an average of ‘those prices™
in tl})e U.S. .To calculate a real price (not just take the "list"

price) in coﬁparable transactions for all producers is a tremen-

dous job, requiring the ferreting out of "dtiscounts, rebates,
warranties, spare parts deals, trade-ins, etc. Once more, I think
it is important to note that the firms which would havé to furnish

these data would have n; incentive to do so fully or fairly.

The "lowest free-market" U:S. price test suffers from the
same basic unfairness as the "surrogate producer" standard des-

cribed above. It would be impossible for an exporter or importer

v

v

Tean
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to.calculate this price in advance and still price his goods com-
petitively, with any assurance that he wouia not be required to pay
ruinous duties at some future date. Moreover, the "lowest free
market price"” would be subject to chSBge without notice, and in any
industry where the domestic industry is monopolistic or even just
concentrated, those changes coqld be made at will by the importer's
principal competitors. I don't think anyone could imagine a
situation more basically at odds with the concepts of the Sherman
Act. 1In effect, the law would be requiring an importer to charge.
the same monopolistic prices as the dominant domestic industry
leaders. Incredibly,wthis was, “at one time, the "solution” chosen
by the Treasury Department in the golf car case because it proposed
tb fix the Polish "foreign market value" at whatever prices were
being charged bf Téxtron, the dominant U.S. manufacturer of

electric golf cars, for its product here in the U.S.

- -

o~

I would like just to mention quickly a few other problems I
have with the bill. First, ‘as a matter of terminology, I would hope
that the-ter? "artificial"” pricing could be changed to something
less pejorative. When a non-market exporter establishes ‘a price
for his goodé in the U.S. it is nomore "artificial® than the pr}céé
set by American competitors. See, "Pricing of Products Is Still

an Art, Often Having Little Link to Costs," Wall Street Journal,

November 25, 1981, p.29.
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Second, as I read the bill, it would deprive a non-market
expoiter of ;n injury test (and apply the "artificial" pricing
standard) in every case where the exporting country had not signed
the Antidumping Code, I believe I am correct that although the
United States is a signatory, the Senate agreed to adhere to the
Code only with qualifications and, in that sense, there would
appear to be somewhat of a double standard here. I suggest that
there is no reason to deny any imp;rter the right to an injury test
in an antidumping case. As far as countervailing duty investiga- .
tions go, I am not aware that such a case has ever been instituted
against an import from a non-marketléountry but the bill would'deny
an injury tést to such imports in an "artificial pricing" situation
even if the exporting countfy is a signatory to the MTN Subsidies

Code. I doubt that such a result is intended.

Third, I"would suggest that provision be'made in the bill for
judicial review by the Court of Intefnational Trade.

Fourth, I see no need. to limit the application of an “"arti-
ficial pricing" investigation, if it is deemed appropriate to
institute such a procedure, to non-market economy countries. Some
‘supposedly market economy countries have industrial sectors where
prices and costs are arbitrarily established by the government for
social or political purposes and I would suggest that the bill be

made applicable to any product not produced under free-market

~
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economic conditions or sold under such conditions in the home
market. Logically, it should also be made applicable whénever the
home market currency is not freely convertible with the U.S. dollar
in the sense that the exchange rate is floating, not fixed by the
government, and there are no exchange controls or limits on the
free transfer of that country's currency. Where such distortions
exist, even in a market economy country, I submit that one cannot
simply convert the home-market currency into dollars and have a
“result that is very close to the objective standard we are seeking.
This would also conform to the objective of treating all foreign
countries alike under our law without regard to the political or

social system they have in effect.

I would like to close with an observation as to Section 406
of the Trade Act which S. 958 is intended to replace and a
suggestion as to future investigation. Section 406 was intended,
as I read the legislative history, to protect against a sudden and
massive shift by a Communfét country to emphasize the export of a
particular product to this country. Monolithic Communist coun-
tries were presumed to be able to make such decisions as a matter
of national policy and to mobilize such shifts without warning.
The legislative history of Section 406 would suggést that Congiess
was concerned with strategic, not consumer products ana logic
would gupport this conclusion since one can hardly imagine a

Politburo deciding to flood the U.S. market with clothespins or

-
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work gloves. Except for its obvious politically-based and dis-
criminatory application, I have no ~prob1em with § 406 and would
vastly prefer it to S. 958 simply because it contains an injury
standard and because it does provide protection for sudden and
massive shifts in export mix by non-market countries, whether
those shifts are devious or fortuitous.

My suggestion for future investigation involves the subject
"of currency conversion analysis. Senator Heinz, in his intro-
ductory remarks, }ndicated that one of the items of information
which he hoped S. 958 would encourage non-market countries to
disclose in these investigations was the "true [currency] exchange
rate applied to that particular industry's exports." I am not sure
why the administering authority would find that information useful
since it is, just like the exchange rate for tourists, fixed by the
government withc;ut regard to market forces. (In Poland's case,
while previously sevéral exchange rates existed, there is now a
single exchar!ge rate for all purposes, fixed at 80 zlotys per U.S.
dollar.) A more m'eaningful "exchange rate" in such circumstances
is the subject of an ongoing computerized study being conducted by
the Wworld Bank and by the University of Pennsylvania unaér the
direction of Professor Irving B. Kravis. This study,-as I
undééstand it, tries to reduce many world currencies, including
those of some non-market economies, to a common denominator using
a "market basket" analysis for comparison of purchasing power.
This study, the third "Phase" of which is scheduled to be published
shortly, may provide the framework for a simple and fair solution
to the problem which we all agree exists and which is thoughtfully,
but I respeé¢tfully suggest unsuccessfull;, addressed by S. 958.

- .. Thank you,
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‘STATEMENT OF CHARLES OWEN VERRILL, JR., PATTON, BOGGS &
BLOW

Senator DANFORTH. Mr. Verrill.

Mr. VErRrIiLL. Good mormin ,\¥,r. Chairman and members of the
committee. My name is Charles Verrill. I am a member of the law .
firm of Patton, Boggs & Blow. Actually, I am not. I am chairman of
Charles Owen Verrill, Jr., PC, which in turn is a member of the
law firm of Patton, Boggs & Blow. [Laughter.)

I have been invited before this committee to comment on the
trade remedies regarding imports from nonmarket economies and
on proposed S. 958, which I substantially support. I am appearing
here this morning entirely on my own behalf. My views and com-
ments, while shaped in the representation of clients in trade cases
involving nonmarket economies, are my own, and do not necessar-
ily reflect the views of other members of my law firm or clients
that I represent now or in the past.

At the same time, the committee should be aware that I was the
original counsel to the domestic producers in the Polish golf cart
case. I was the one who recommended that Qutboard Marine Corp.
file the antidumping complaint in 1974. I was the one who saw the
case through the ITC where a finding of injury was made in 1975.
Subsequently, OMC went out of the golf car business and I turned
to other-pursuits. - 7 -

Currently, I am counsel to the domestic petitioner in the Hun-
garian trailer axle antidumping case, which Mr. Olmer mentioned
this morning anid which has recently been suspended after agree-
ment by the Hungarians to raise their prices to at least the foreign

-market value. -

I have a prepared text which has been submitted to the staff. I
ask that it be-included in the record. I would like at this time to
summarize the points that I make in‘the statement. _

First of all, I heartily aggrove the decision to repeal section 406,
which was added in the 1974 Trade Act in the hopes that it would
provide an adequate remedy for market disruption caused by im-
g?lrts from Communist_countries. It has simply not worked. Mr.

nningham’s testimony dramatically illustrates why. -

S. 958 would also repeal section 778(c) of the Antidumping Act.
This is the provision that provides for a surrogate or simulated
value in cases involving nonmarket economies. Having been in-
volved in those casce, I appreciate how difficult it is to select surro-
fates and so forth, However, I am not entirely of the view that the

aw is unworkable. I believe in many cases it has worked albeit
very fitfully. Nevertheless, I think the artificial pricing remedy of
S. 958 is a very substantial improvement.

One of the reasons why I think section 773(c), the surrogate pro-
cedure, is inappropriate is, as others have emphasized, the fact that
it is unpredictable. From the standpoint of the foreign producer,
the sun;)gate procedure provides no basis in advance on how to
grxce products exported to the U.S. market. Presumably, that pro-

ucer is required to go into the marketplace in a market economy
to find g surrogate price and use that price on sales.to the United
States. How can that producer know, however, that that particular
surrogate will be the one used by the Commerce Department if




91

somebody brings an antidumping case? He can’t. Similar uncertain-
ties confront the domestic company that is faced with substantial
imports from a nonmarket economy. This company does not know .
in advance of initiating a case what surrogate will be used or what
methodology for computing fair value will be used. Therefore, the
outcome of the case cannot be predicted with any reasonable
degree of certainty. - ’

. 958, as I read it, would be a substantial improvement over the
existing procedures precisely because it would result in more pre-
dictability and consistency in these trade cases. Therefore, I sup-
port its adoption.

There-are, however, several difficulties with the procedure that
is proposed in the bill. The first difficulty that I think would be
most apparent in practice relates to the fact that under the bill,”
there would be a two-tier determination of whether the economy is
a market economy or a nonmarket economy. There would be one
determination at the outset of the proceeding; there would be an-
other during the proeceeding in the event that sufficient evidence
was provided to justify proceeding under the normal antidumping
procedures.

In my experience, litigating the issue of whether an economy is R

market or nonmarket is one of the most expensive and time con-
suming parts of any antidumping case. In the Hungarian trailer
axle case, it took, as I recall, 4 months just to resolve that issue.
Not because the Commerce Department was derelict but because
the parties, being combative, were anxious to use every opportunity
to brief and litigate the issues. I am concerned that the two-tier
procedure of S. 958 would unnecessarily result in too time-consum-
ing determinations of this issue in every case and propose, in my
statement, an alternative. ‘

{The prepared statement follows:]
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STATEMENT OF CHARLES OWEN VERRILL, JR.,
BEFORE THE SENATE FINANCE- COMMITTEE; HEARINGS ON
$.958 (MR. HEINZ) A BILL TO AMEND THE TRADE ACT
OF 1974,T0 PROVIDE A SPECIAL REMEDY FOR THE ARTIFICIAL
PRICING OF ARTICLES PRODUCED BY NONMARKET ECONOMIES

”.January 29, 1982

I am Charles Owen Verrill, Jr., a partner of Patton,
Boggs & Blow, 2550 M Street, N.W., Washington, D.C. I am
honored to have been 1nvitéd before this Committee to provide
my views on the trade remedies regarding imports from nonmarket
economies and to cémment on proposed S.958, introduced by
Senator Heinz, which would repeal existing § 406 of the Trade
Act of 1974 and replace it with a special artificial pricing
remedy. Thi; artificial pricing. remedy would also replace the
surrogate or simulated value method of determining fairwvalue
provided for in 5’773(c) of the Antidumping Act.

I am appearing here this morning entirely on my own:
behalf. My views and comments, while shaped in the representa-
tion of clients in trade cases involving nonmarket economies,
are my own and do riot necessarily represent the views of other
members of hy law firm or clients that I represent now or have
represented in the past. At the same‘time, the Committee

.shéﬁld be aware that I am currently engaged as counsel for the
Petitioner .in the just recently suspended antidumping investiga-
tion involving truck trailer-axle-and brake assemblies from

Hungary. ; .

-
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A. Introduction

Through either fate or devilish intervention, my first
substantial inéolvement in trade law began almost exactly 7
years ago when Outboard Marine Corporation ("OMC") asked me what
remedies would be available to address the increased losses from
the company's golf car operations and the coincident increase
of imports of golf cars from Poiand at very low prices. After
congsiderable deliberation, we recommended that OMC file a com-
plaint with the,Treasﬁry Department under the Antidumping Act
of 1921, OMC agreed and the compléint was filed in April 1974.
Over a year later, Treasury concluded that the Polish golf cars
were being sold in the United States at unfair prices (i.e.,
less than fair value) when compared to the prices of a Canadian
golf car producer (the "surrogate®"). Three months later the
Internatienal Trade Commission ("ITC") determined (by a 5 to 1
vote) that the imports from Poland were injuring the domestic
golf car industry. Consequently, substantial antidumping
duties were assessed until 1978 )

I cite this exampie, not because I want to take credit
for all of the notoriety that has since sw%tled around the
Polish golf car case, but rather to make a point that I think
it is vef& important. That is, while I know you will hear an
antiphon of complaints about the controlled economy provisions
of the law as it is currently written and administe;;d (some

of which I will agree with), what must not be forgotten is

92407 0—82-—=-7
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that brause nonmarket economy imports can be uniquely disEPp--
tive, thetg must be an effeétive remedy. As Senator Heinz
.remarked in introducing 8,958, "the potential for serious market
disruption from nonmarket economies is rapidly growing as our
economic relations with such nations baecome more sophisticated."
Moreover, the lack of market influence over costs and prices in
the nonmarket economies can, and often do, result in prices on
exports to the United States that are artificially low.

While § 406 of the 1974 Trade Act and § 773(c) of the
Antidumping Act address these issues, f‘am persuaded that, sub-
ject to certain reservations that I will detail later, adoption
_of the principal provisions of S,958 would improve the adminis-
tration of trade remedies in cases involving imports from non-
market economies. The artificial pricing remedy would, first
of all, eliminate much of the uncertainty that is inevitable
in a nonmarket economy antidumping proceeding under the current
Antidumping Act, which disadvantages both domestic petitioners
and nonmarket economy producers. 'Eore importantly, the artifi-
cial pricing standard of $.958 would in all likelihood be a
more effective method of calculati;§ the "fair" value of imports
produced in economies where market forces do naé operate than
occurs under the current surrogate procedure.

B. n&he Rationale of the Current
Nonmarket Economy Provisions

of the Antidqmping Act

The Antidumping Act has been the principal basis for

remedial action aginst imports from the nonmarket economies.
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(Section 406, adopted in 1974 as an alternative, has not proved -
practical.} Application of the Antidumping Act in these cases
has, however, proved problematic (although by no means imposs-
ible) bccaui; of the law's conceptual basis and the theorectical
and practical differenu:< between “free" and "controlled"
aeconomies. . f

Sinceits adoption in 1921, the Antidumping Act has pro-
vided for special duties whenever a domestic inéustry is injured
by reaﬁon of imported merchandise that is sold in the United
States at less than the sales price of tha same merchandise in
the producer's home market or on sales to third countries. In
dumping law parlance, the price charged by the producer in its
home market is the “"fair value" of tha merchandise and the anti-
dumping bench mark. And, since 1974, the fully distributed cost
in the country of origin can be utilized as the fair value where
such costs exceed home market prices.

These provisions rely on the assumption that_home market
prices are the best evidence of the "fair price" of a product
and that the cost of production is a check on that assumption.
In this context, it seems obvious that the theoretical valid-
ity of the Antidumping Act depends on the existence of "real"
markets--in the producing country to establish either home market
prices or costs. Real in this sense means market style econom-
ies where manufacturing or production costs reflect price com-

petition between suppliers and where merchandise prices are

.e
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set in the marketplace. In other words, there must be market
forces at work in the economy where the goods are produced or
theté can be no assurance that home market prices or costs are
a reliable measure of "fair value."

The prevailing wisdom for many years has been that those
market forces do not operate in nonmarket economies to produce
prices or costs of production that can be relied on as a bench
mark for fair value under the Antidumping Act. This phenomené
was described as follows in the recent GAO Report on the laws
applicable to imports from nonmarket economiess

"~ “Normal methods of judging the unfairness

of a product's price~--by comparing its home

or export market prices or costs to its U.S.

price~~generally do not work when the pro-

ducer is located in a nonmarket economy.

Production levels, prices, and costs in

these economies do not reflect supply and

demand and the domestic currencies have no

market exchange rate."“*/
And, I would add, even where the foreign currency approaches
convertibility, there is a tendency to undervalue the domestic
currencies by the central authorities in the nonmarket
economies.,

In recognition of the unreliability of home market
prices and costs in nonmarket economies, Treasury long ago
adopted the substitute value or surrogate method for use in

LR ]
antidumping cases involving products from those countries.-—/

*/ Report by the Comperoller General, U.S. Laws and Regu-
lations Applicable to Imports from Nonmarket Econom?es
could be gmpgovea, ID-81-35, September 3, 1981, at 12,

*h/ This Treasury practice was codified in § 205(¢c) of the

1974 Trade Act and continued without change in § 773(c)
of the 1979 Trade Agreements Act.
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Originally, Treasury applied this concept by using the home
market prices (or costs) of a comparable producer of the pro-
duct in a market economy as the fair value of the nonmarket
economy product alleged to be dumped. Then, in 1978, Treasury
amended the regulations to provide for selection of the surro-
gate from producers in a market economy at a comparable stage
of economié devélopment to the nonmarket economy. In the
absence of a producer of the imported product in a comparable
economy, the 1978 reqgulations provided that the physical com=-
ponents of the nonmarket economy product (raw material, hours
worked, etc.) would be valued in a market economy of comparable
stage of economic development.

Both methods of fair valuation were used in the Polish
golf car case. The original fair value was based, as noted
above, on the selling price of a comparable Canadian golf car.
After the Canadian producer went out of the golf car business,
Treasury in 1978 calculated the fair value (for contemporaneous
importations) by pricing the physical components of the Polish
golf car (i.e., pounds of steel, hours of labor, etc.) in Spain,
adding markups for overhead, profit, packing and the like. This
latter "factor of production” method, first authorized in the
1978 regulations, has been little used:/ and, in fact, the
regulations and precedents state a clear preference for the use

of surrogate prices as the measury of fair value.

SR—— A

-

N
*/ As Senator Heinz aptly emphasized in introducing 'S.958,
this concept is conceptually flawed and I agree. For
example, there is no reason to expect costs to be com=
parable in countries with the same gross national
product per capita.



98

C. Summary of Comments on S.958

As I read the Heinz Bill, the surrogate or simulated
value approach of §773(¢) would be repealed and present § 406
would be totally amended to provide a new artificial pricing
remedy that would be available in all nonmarket economy cases.
Assuming the country of production is not found to be a market
economy, there would be no need to show injury and the measure
of "fair value" would be the "lowest average price" charged in
the United States for a "like" product by any producer (or
aggregation of producers) from a market economy (including the
United States). These amendments would, therefore, eliminate
the necessity of identifying a surrogate producer in a market
economy and the factor of production method of computing fair
value.

In my opinion, S.958 is in general a reasonable and
workable alternative to the existing law. First, the repeal
of the current §406 provisions is a positive step forward.
That remedy is too unpredictable and subject to political aﬁd
diplomatic tides to offer any assurance of relief to domestic
industries and is unfair to the nonmarket economies. Second,
the artificf 1 pricing concept is, despite some difficulties
that I anticEpate, a sensible alternative to the surrogate
procedure of § 773(c). That provision could well lead to
éreater gredictability and rationality of outcome of import

remedy proceedings.
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I do, howaver, urge this Committee to reconsider the
two-tier determinations of the market character of the non-
market economy producing the products under investigation. As
I read S5.958, there would be an initial determination whether
the country named in the petition is a nonmarket economy. If
the determination is affirﬁative, then during the proceedings
there would be a subsequent determination whether “sufficient,"
and "verifiable" information has been provided to convert the
proceeding into a regular antidumping or countervailing duty
case., This two—s;gp approach will needlessly complicate these
cases. Moreover, the standards for determining when information
vdeveloped in the investigation is "sufficient” or "verifiable"
are too vague and do not reference the real issue. Surely,
quantity or accuracy of information is not the appropriate test:
rather, the test must be whether market forces operate in the
economy to produce prices and costs that are reliable bench marks
for antidumping analysis.

D. The Artificial Pricing Method of S.958 is

a Reasonable Substitute for the Surrogate
Procedure of the Current Law

The surrogate or substitute pricing methodology of
§ 773(c) has been widely criticized as unworkable, unpredictable
and unrelated to real world conditions. I think to put these
criticisms in perspective two considerations should be borne in

mind. First, the procedure has worked in this country albeit
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£itfully on occasion for over 20 years now. Secondly, the
Buropean Community regulations provide for the use of mark;E
economy surrogates in determining fair value in antidumping
cases involving nonmarket economy countries in almost identical
language to that of § 773(c).:/

Of course, the fact that the law has been in place for a
nunber of years both here and abroad is not in and of itself
proof of theoretical or practical validity. In the case of
S 77§(c), the problem which seems to arouse the most comment
is the fact that the present law is unpredictable and places
the nonmarket economy producer in an unfair position relative
to producers in market economies. In a market economy, so the
argument goes, the producer knows its home market prices and
costs; it seems improbable that such a market economy pro-
ducer would be unaware that its prices to the United States
are less than fair value except in those cases where unexpected
currency fluctuations are responsible for the difference. Dump~-
ing then can be avoided by the market economy producer in most
instances if tha; is its intention. There is a valid question
whethe;‘the nonmarket economy producer has this opportugity
to avoid dumping.

This is best illustrated by examining the pricing deci-
sion to be made by the nonmarket economy producer when selling

to the United States. Does the nonmarket economy producer:

*/ See E.C. Council Regulation No. 3017/79 of December 20,
1979, It is my understanding that most such cases are
settled before the final determination is reached.
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(assuming costs are not a decisional factor) price at the aver-
age of United States prices? Is it necessary to underprice
domestic goods in order to obtain a market shafe? What assur-
ance can be given that whatever price selected will not violate
the Antidgmping Act? Under present practice, the nonmarket
economy‘;roducer is presumably required to determine the price
of a similar product in a market economy and use that price as.
the selling price to the United States. However, the nonmarket
economy producer doeé not know in advance what market economy
producer price will be used ag the surrogate if an antidumping
petition is filed. Moreover, list or published prices of
producers in the potential surrogate countries often do not
reflect the transaction prices dictated by the marketplace:
actual transaction prices and costs which are often jeal®usly
guarded secrets may not be available to the nonmarket economy
producer,

I must add that comparable uncertainties confront the
domestic producer faced with imports from a nonmarket economy.
There is no way to predict with certaiﬁty what sﬁrro&ate the
Department will accept; there is no way to predict (with
accuracy) currency fluogpations that may impact on the fair
value analysis; there is no way to predict the degree to which
adjustments may affect margins; and so on. _

Given these uncertainties, I have reached the conclusion
that a new approach to calculation of the fair value of non-

market economy imports is warranted. The artificial pricing
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provisions of S$.958 are, -in my judgment, a realistic and prac-
tical alternative.

Under S,.,958, the "fair value" of a product from a non-
market economy would be the lowest average price (with appro-
priate adjustments) charged for like articles in this country
by any producer or aggreggtion of producers from any free market
economy, including the United §tates. Interestingly, this is
also a surrogate or substituted value procedure: one, in fact,
which substitutes the most competftivé producer(s) as the sur-
rogate, The principal difference from the § 773(c) approach
is that the "fair value" (i.e., the lowest free market price)
would be- based uéﬁn the price of a product produced abroad and
80ld in the United States. This approach is conceptualiy justi-
fiable because an imported product will not be sold in the United
States unless the prd&ucer has a comparative advantage relative
to domestic producers (or the product is subsidized or dumped,
points to be addressed later).

Presumably, information about lowest average prices
charged in the United States will be available as a guide to
the nonmarket economy producer in setting prices o;.sales to
this market. And, domestic producers will be able to decide
whether or not to initiate artificial pricing cases against
nonmarket economy imports based on their knowledge of market
prices for both domestic and imported products.

In those situations where the product is not imported

into the Uhited States from market economies, then the lowest
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average domestic prices will be the measure of normal or fair -
value. There may be criticism of this measure of fair value,
but I am persuaded that if no market economy producer is willing <
to seill] to the open United States market, then it must be
because_the domestic producers have the comparasfve advantage.
In practice, I do see some difficulties with the artif_
ficial pricing calculation, How, for example, is the Commerce
Department goiﬁg to know what the lowest average price. is?
Reference to Customs statistics‘may not be of much help since
most TSUS items are basket categories that include a fairly
wiﬁé range of products. For example, TSUS Item 607.17 '
includes all low, medium and high carbon steel wire rods and
therém§te very substantial price differences between each
grade. These difficulties, however, prove only that the arti-
ficial pricing concept is not a panacea. Surely, determining
prices of like products in the United States will be less com=-
~~Pplicated than determining prices in foreign countries as is
required under § 773(c) and enormously less complicated than
calculating fair value by the factor of production method.
Hence, the artificial pricing method of S$.,958 is an improvement
over the existing practice.
) It must be recognized that the artificial pricing con-
cept would give the nonmarket economy producer the benefit,

always, of the lowest average’price charged by market economy

producers. Whether valid or not, this suggests a finding that
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the nonmarket economy producers are always as efficient as the
most efficient market economy producers. It will be argued
that this in effect would give the nonmarket economy producers
a "license"™ to dump much as the trigger price system«épparently
permitted European producers to sell below their home market
prices or costs of production. Whatever the merits of this
afgument, it may not result in any practical difference from
exisiting practice since I have a hunch that Treasury and later
Commerce generally sought to identify surrogates with the
lowest prices in nonmarket antidumping cases any way.

_ I think a more important consideration is the fact that
the artificial pricing procedure may potentially discriminate
against less developed countries. For example, suppose Brazil
and Czechoslovakia both produce cast iron wheels for passenger
cars fpr export to the United States. Suppose also that Mexico(’
is the lowest cost prodhcer of wheels that are sold in the
United States and that the Mexican price, after adjustment, is
lower than the Brazilian home market price and/or cost of pro-
duction. In this example, the Czechoslovakian wheels could be
sold at the Mexican price but the Brazilian wheels could not
without risking an antidumping investigation. I do not know
for sure whether this example is far fetched, but I suspect it
is not.

- Another potential problem with the artificial pricing
provision as I see it is the fact that producers in the appro-

priate free market country used to determine the lowest free
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market price may be suspected of dumping or receiving subsidies.
Byt, if there has not been a preliminary or final antidumping or
c&untervailing duty finding with respect to the like article,
those prices could still be used., I think there ought to be
an opportunity to raise such issues in the context of the
determinatioﬁ of what is the appropriate free market country.
For example, if there is a determination that the steel
sector in Brazil is subsidized-in a case involving steel plate,
should Brazil be considered an appropriate free market country
in an artificial pricing investigation involving structural
steel as to which nobonnhas yet filed a countervailing duty
petition? Clearly,'in that example the structural steel is just
as likely to be subsidized as the steel plate and it would be
unfair to use Brazilian structural steel as the lowest average
price determinant. Hence, I would recommend that a provision
be added authorizing Commerce to disregard prices of products
where there is a reasonable indication that the producer is
subsidized or dumping even if no formal proceedings have been
initiated.

E. The Two-~Tier Nonmarket Economy Deter-
mination in S.958 Should be Changed

In at least two recent nonmarket economy dumping cases,
countless hours and dollars were spent in consideration of the

question whether the economy of the countries involved (Hungary
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and the Peoples' Republic of China) were, in fact, "state-
controlled® to the extent that sales or offers of sales in those
countries did not permit determination of fair value under the
normal rules. In both cases, the petitioner and the exporter
retained academic and economic experts who prepared extensive /
analyses of the Hungarian and CQinese economies and the extent

that market forces influence (do not influence) internal prices

and costs. Voluminous briefs were filed by both sides and the
initiation of fair value analysis was delayed many months. ) _
While the decision in each case is a precedent, the Department

has made it clear that a different result could be reached in
subsequent cases involving the same countries. Hence, the vary
expensive and time consuming process of determining whether an

economy is state-controlled is likely to be replicated in
future cases. T
As I understand S.958, this practical difficulty with
the current law would not be alleviated: in fact, it might be
compounded. This is because on filing of an artificial pricing
petition, there would have to be an initial determination
whether the country named was a nonmarket economy within the
new definition. If the decision was affirmative and the peti-
tion accepted, the issue could come up again during the
Department's consideration of the question whether the informa-

tion provided by the nonmarket economy is “sufficient"™ to permit

the investigation to be conducted as an ordinary antidumping (or
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countervailing duty) case: that is, to use the home market
price or cost of production as the determinant of fair value.
Given the combative nature of these proceedings, I envision
both determinations as generating costly controversy and delay.
Moreover, as I read section (C)(1l)(A) of S.958, it would
provide that nonmarket economy producer would be entitled to a
the determination under the usual antidumping rules--that is to
be treated like a market economy producer--whenever it
"furnishes verifiable information to the
administering authority in connection with
such investigation which is sufficient, in
the judgment of the administering authority,
to permit the investigation to be conducted
as a countervailing duty investigation or an
antidumping investigation...whichever is
appropriate,” )
If this is intended to mean that by the provision of verifiable
information the nonmarket country could gain the benefit of
the usual rules applicable to market economies, than I think
it should be changed. The inquiry should not focus on the
availability or sufficiency of information but rather on whether
there are market forces in the economy that influence prices and
costs. Thus, a nonmarket economy may provide voluminous, veri=-
fiable information, but if, for example, input costs are arti-
ficial, the economy should still be considered nonmarket. Sec-
tion (C)(1l)(A) of S. 958 is too vague on this point. -
—ee
Despite the foregoing comments, I applaud the decision
to eliminate the §406 test of applicability (i.e., “dominated

or controlled by communism®) and to modify the rather stilted
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language in §773(c) of the Antidumping Act into a more substan-

tive definition of nonmarket economy. However, I suggest that
$.958 be modified in two respects: while the case by case deter~-
minations of what is a nonmarket economy should be retained, the
two-tier approach should be abandoned. Second, specific statu-

tory coriteria to be applied by the Department should be incorpo-

rated in S.958,
In my opinion, the issue of whether a country is a

market economy or not should be decided at the outset of an
investigation and under expedited procedures. This determina-
tion inevitably increases the costs to both petitioners and the
foreign producer and/or country and the two-tier determination
under S.958 may well prove to be even more cumbersome and éostly.
I suggest that, as an alternative to the two-tier determination,
a provision be added to S. 958 that would require the International
Trade Administration to determine, pursuant to statutory criteria
such as those described below, whether the economy is nonmarket
within forty~five days of the filing of a petition. This manda-
tory time limit would not be a burden to the parties since there
would be no simultaneous injury proceeding at the ITC, and would
be a substantial improvement over the-present procedure.

F. Congress Should Establish Statu-

tory Criteria for Nonmarket Economy
Determinations

I believe Congress should establish explicit criteria

for determining which countries are nonmarket economies. For
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purposes of discussion and consideration by this Committee,
I suggest the Eollewing:

~ First, does the country involved recognize the right to
strike and bargain for wages. I do not mean to be provocative
on this point because of the tragié events in Poland, but I do
believe that wage control is a very important factor in determin-
ing whether market forces influence costs and prices. Even in
Hungary, where much has been made of the fact that in 1980 the
wage regulation system was changed to allow more enterprise
flexibility in wage differentiation, the central authorities
continue to keep a very tight control on the overall wage pack-
age both at the industry and national level.:/ This sort of
"tight control" has inevitably resulted in wages being an.
ultimately insignificant factor in the cost of pfoduction of
manufactured goods. '

It is, in fact, my impression from a review of the
Hungafian economic literature, that :the central control of wages
has resulted in such low labor costs that there is a substantial
price/cost distorting subsidy to every manufacturer in Hungary.
This has been specifically acknowledged by the Director of the
Hungarian Economics Research Institute, Dr. Lajos Osvath, who
commented in an article-published just a year ago that:

"I regard as the greatest contradiction of our
entire system of regulation the fact that while

*/ Joseprh C. Kramer and John T. Danylyk, "Economic Reforms
in Eastern Europe: Hungary at the Forefront," Eastern

European Economic Assessment, a Compendium of Papers
Submgtted to the Joint Economic Committee, 97th Cong.,
lst Sess., February 27, 1981, 549 at 563,
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we are striving to assert by every means the
effect and value judgments for the world market,
we are artifically maintaining at a low levelthe
costs of using live labor."*/
In the same article Osvath concludes that as a result of the
"undervaluation of the use of live labor," there is a
"subgidization" of manufacturing and a "situation that labor
costs are nearly negligible factor in the cost structure of
**/ -
production, "—

The "subsidization™ Osvath references is substantiated

by comparing_wages as a percentage of the value of gross output

in Hungary and some representative courrtries:

-

*/ Article by Lajos Osvath, Director, Economics Research

Institute (Hungary), Budapest Kulgazdasag, December 1980,
JPRS 77403, February 17, 1981, at 19.

hake?4 The Osvath article documents the "negligible" role of

wages in the cost structure of industrial production in

Hungary by the following table

1968 1975-76
Materials and materials
related costs 74% 77.6%
Wages, personal incomes, wage- :
" commensurate charges 16% 13,6%
‘Depreciation 4% 4.4%
Capital use charge and other
costs ‘ . 6% 4.4%

His source: Bela Csikos Nagy, "A Magyar Arpolitika,"
(Hungarian Price Policy) 1980.

12,6%
4,3%

2,0%
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Wages as a Percentage of h
the Value of Gross Output */

Country Wages Grzgguguzéut Pe;ggg:age
Hungary 57, 646,20 8,82%
Austria (1975) 81,6 408.5 19.98%
Finland (1977) 15,891 91,072 17.45%
Denmark (1976) 27,469 103,577 26.52§
Fed. Rep.

Germany (1977) 194,12 895,7 21.68%
—--Italy (1975) 13,220 80,180 16.49%
Norway (1976) 21,181 107,971 19.62%
Spain (1976) ) 806.1 4,439 18.16%
U.S.A. (1976) 212.2 1,188 17.86%

Putting aside any ideological considerations, it is
apparent from the foregoing table that wage control in Hungary
must have a substantial effect on internal price and cost forma-
tion and that this must inevitably have an impact on the prices
charged in international trade transactions. Low wage rates
resulting from level of development is, of course, an entirely
different magz;r: the emphasis should be on wage cost control
such as apparently has happened in Hungary where.there is a
developed industrial infrastructure.

For the foregoing reasons I think that the extent to which

wages are freely bargained for ought to be a consideration in

*/ Source: 1978 United Nations Statistical Yearbook at
219 et seq. Wages and values are expressed in millions
or billions of units of national currencies.
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determining whether or not a country is nonmarket for purposes
of the various trade remedy statutes. Indeed, as I see it, the
wage subsidy clearly defines the distinction betwegn the con- ‘
trolled and market economies. And, it seems to me that until
-there is some competition for wages, i.e., worker bargaining,
that the wage subsidy is likely to continue to distort the
prices of nonmarket ecoﬁomy goods when soid in the United States
and other Western market econgmies. Therefore, I recommé&nd
that this Committee consider wage formation as an elementary
consideration in whether a country is to be regarded as a non-
market economy country.
The second criteria which I would recommend the Committee
“consider is the degree to which the currency of the counttg
involved is convertible. -I recognize that convertibility is an
elusive concept and that there are no sﬁécific criteria that can
be applied 1; a litmus fashion to determine the convertibility
of a currency. Thig_is recognized in the GAO Report which
describes the new International Monetary Fund Articles of Agree~
ment concept_ of a "freely usable currency" as a currency that is
(a) widely used to make payments for international transactions
and (b) widely traded in principal exchange markets.
I am not an expert on currencies and what little know-
ledge I have is probably likely tovbring me into dangerous waters
when the subject is approached. Nevertheless, the evidence that

I have seen suggests quite strongly that cuéiency convertibility

A\ ]
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should be an important consideration in the evaluation of whether
the economy of a country is nonmarket or market.
In Hungary, for example, the Central Bank has adopted

a policy of, on the one hand, increasing incentives for exports
and at the same time ensuring that the growth in the economy
will be maintained at a level necessary to ensure that real
incomes will not change throughout the duration of the current
five year plan. As explained by Matyas Timar, President of the
Hungarian National Bank:

"The rapid external inflation and the relatively

stable (domestic] price level made an active

rate of exchange policy necessary as well as the

appropriate modification and an upward evaluation

of the rate of exchange level for the forint., In

recent years, this principal was not fully realized.

We did not evaluate the forint upward to the extent

that would be required on the one hand by the develop-

ment of the foreign market price level and on the

other hand by our effort to assure a relatively

stable domestic price level."*/
Timar also observes that the objective during the first half of
the 1980's will be an intensification of exports and a modest
rate of inflation built into the domestic economy to balance
.wage increases. In short, a flat growth policy so as to achieve
equilibrium.

The Hungarian example demonstrates not only the important

role of exchange rate policy but also the interrelationship of
wage regulation and exchange rate policy in achieving the

economic goals of the government. It is-clear that the cost

*/ Article by Matyas Timar, President, Hungarian National

Bank in Budapest Penzugyl Szemle, July 1980, JPRS 76294,
August 26, Igﬁﬁ, 62 at Ez.
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of enteré}ises will increase as world prices are reflected in
their input costs in Hungary, but at the same time, because
of wage policy, the influence of wages will have a decreasing
importance as a p;rcentage of overr;ll costs.,
At this point, I wouid like to emphasize that an analysis
of market forces in any economy cannot be preciéely determined
by reliance on a "formula® of various factors: the complex
nature of macroeconomic'interaccion requires that the overall.
economy be assessed in its entirety at some point. For this
reason, Congress should refrain from establishing(; mechanistic
procedure\ﬁhich would require Commerce to attribute a precise
quantification for each criteria.
A third criteria which I would recommend be considered
is the degree to which the country authorizes join£ ventures
and investments by United States firms. The GAO Report, in
addressing this issue, suggested that there may be "islands
of market behavior, where joint ventures could demonstrate
enough market influence in their operations to allow their -
export prices to be used in dumping proceedings." The GAO
suggests that such market influence may exist:
"When they keep accounts in a hard currency,
operate for a profit, and have labor, utility
and rent costs generally comparable to those
in representative market economies.™

These criteria strike me as appropriate indicia of market

behavior especially if the following considerations are also

taken into account.
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I would add to the GAO list an evaluation whether the
economy permits equity investments by United States firms.
In Mexico, for example, where there is abundant natural gas
and low wage rates, United Sgktes firms are able to invest
in equity positions in enterprises and profit, therefore, not
only from a joint venture position but also from return on
equity. Again, at the risk of sounding ideological, I think
the opportunity for such investment should be a consideration
in whether or noé a country is regarded as market or a non-
. market economy.

Finally, the concept of a "“sectoral® approach in assess-
ing the degree of state control has been subject to varying
interpretations in recent cases. I believe that Congress should
clarify the extent to which a particular sector within a non-
market economy country may be regarded as a “"free market"®
sector. I would caution, however, that such an approach must
not totally ignore the nature of that country's economy as
a whole, and the pervasive effects (both direct and indirect)

which are necessarily felt by‘gvery sector within the economy.

CONCLUSION

In conclusion, I urge this Committee to adopt S.958

with the modifications I have recommended.
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- Senator DANFORTH. Senator Heinz.

Senator HEiNz. Mr. Chairman, thank you. Gentlemen, it sounded
like, with the possible exception of Mr. Schwarz, you all agreed
that the present laws we operate under in this are all: First, cum-
bersome and complex; second, that they are arbitrary and totally
unpredictable; and third, that there is practically no assurance or
real possibility of any party, domestic or foreign, getting a fair
result. Would that be an accurate description of your opinion of
current law, Mr. Cunningham?

Mr. CUNNINGHAM. I would certainly endorse that statement.

Senator HEINZ. Mr. Schwarz, would you go that far? :

Mr. ScuwaARrz. No, Senator, I would not go that far. But I do
think much of what you have said is true. As I indicated in my pre-

ared testimony, I think that the fairest standard of all and the
t from both standpoints is the simulated constructed value
system that worked so well in the Polish golf car case, and ended
u% with a fair result. If one is to judge fairness by who wins and
who loses, I am sure Mr. Cunningham and Mr. Verrill who both
’re?resented the domestic golf car industry would feel that was not
a fair result because they didn’t succeed. I think that the objectiv-
ity of the standard that was used there, and the ease with which
the verification was conducted indicate that the present laws are
not too cumbersome or arbitrary. Quite frankly, that investigation
was conducted in an atmosphere of total cooperation, total, abso-
lute cooperation, and full information being given, with that one
exception that I told you about. I believe that standard-—simulated
constructed value—should be -available in every, every antidump-
ing case involving a nonmarket economy country. Now I am not
saying it is a perfect solution, but I do believe that if that were
done, a lot of other solutions could also be used as alternates.
Senator HEiNz. Mr. Verrill, do you agree that by and large our
present laws are cumbersome, arbitrary, and potentially unfair to
one side or the other?

Mr. VERRILL, Senator, as I have stated in my testimony, I view
the present nonmarket economy provisions of the antidumping law
as cumbersome and costly. I would not say that those provisions
are incapable of achieving a result which is reasonably close to
what would be regarded as fair. I think the proposal of S. 958
would be a substantial improvement over the existing law because
it would be more precise and certain and would eliminate some of
the ambiquities that currently exist. At the same time, it has been
mf' experience that the Commerce Department has worked very
diligently under the current law to achieve a result in these cases
%hat would overcome the otherwise apparent arbitrariness of the
aw, -

Senator HeiNz. Now Mr. Schwarz maintains that he believes
that the present system of constructing a value—a set of prices of
inputs—is no more complicated, burdensome or inaccurate than
the artificial pricing test in the bill. Do you, Mr. Verrill, and do
you, Mr. Cunningham, feel the artificial pricing test is, in fact, an
improvement over what has been current practice?

r. VERRILL. I think so. If I may say so, I think it is 1,000 per-
cent imﬁrovgment over existing practice. The factor of production
approach, without going into the details of the Polish golf car valu-
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ation, it seems to me, as you noted in your introductory remarks of
S. 958, is conceptually flawed. I have read a number of commen-
taries that point out t roufh economic evaluations that that partic-
ular procedure could result in absolute unforeseeability of results
because of the requirement of selecting the country where you
would value the factors of production, the problem of currency con-
versions, and all of the other problems that are associated with
taking factors of production in one country, evaluating it in an-
other country, and using the result as a fair value in this country.
- It seems to me that prices, which are charged in the marketplace,
aﬁe by far the best evidence of what fair value is. This bill does
that.

Mr. CUNNINGHAM. Senator Heinz, I agree with Mr. Verrill. I
would add a couple of points to his analysis. First, that an anti-
dumping law, as any law which governs the behavior of business-
men in the marketplace and characterizes some behavior as fair
and some as unfair, should set a standard which businessmen can
understand and can use to guide their pricing decisions. Whatever
anyone may say about the present hypothetical, artificial, imagi-
nary golf car plant on the fields of Spain where they don’t make
cars—an approach that the Commerce Department uses—one
cannot say that it establishes an intelligible standard for business-
men to set their prices—for importers, to set their prices of non-
market economy imports—or a standard by which a U.S. industry
can determine whether it should or should not bring a case. If you
want irrational rricing in the marketplace, if you want cases that
are brought sole K in a lottery mode—we will just bring a case and
we will see whether we win or lose, but we certainly don’t know—
then stay with the Commerce Department’s present approach. If

ou want a rational Yricing guide that people can see in the mar-
etplace, go to the bill that you have, Senator.

Senator HeiNnz. We will put you down as undecided.

Mr. CUNNINGHAM. Yes. [Laughter.] -

I would just like to make one other point. Mr. Schwarz has said
t}ln;lat the pricing approach, the constructed value approach is work-
able.

Senator HEINz. Mr. Olmer said it is not.

Mr. CUNNINGHAM. You have to give me a chance to finish. I just
think Mr. Schwarz is in total disagreement with Mr. Olmer on
that, and I think there is a reason for that. That is that the golf
car case was handled by Treasury in a way totally different from
the way Commerce now handles these things. In the golf car case,
the Treasury handled it by allowing the Poles to prepare the analy-
sis, set up the whole framework and then let Treasury “verify”
what the Poles had done. The Commerce Department has taken
the view in subsequent cases that it's not the job of foreign produc-
ers. That's our job. We are the one to make the analysis. We are
charged by the statute-with doing that, and they found they can’t
do it rationally. .

Mr. ScuawaARrz. Can I comment on that? -

Senator HEINz. Yes, by all means. Certainly.

Mr. ScuwaARrz. With regard to the last point that Mr. Cunning-
ham made that it was Treasury’s job to make the analysis, well,
that, I believe, is no different than in market economy dumping
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cases. The foreign exporter always supplies information that is
then verified when the Commerce Department or the Customs
ple go abroad and look at the exporter’s books and look at his
actories. I don’t see why the nonmarket people should have a dif-
ferent sistem applied to them. I did not handle a case like this
before the Commerce Department—only. before the Treasury De-
partment—but, I don’t know why, if they have changed, they have
changed. The method worked so well at Treasury, but if Commerce
is looking for difficulty, they may have found it. I would recom-
mend to them perhaps to go back and look at the way Treasury did
it. We had no difficulty. No one has ever suggested any of the in-
formation supplied by the Poles was incorrect. Treasury did not
bear the administrative burden and expense of doing that kind of
study. The study was prepared by an independent consulting firm.
" Actually, we had two of them prepared; one for Canada and one for
Spain. The suggestion that Spain was chosen just out of a hat arbi-
trarily is simply unfounded. It was chosen for good reasons, but we
would also have taken Canada. We probably would have taken a
dozen other countries. I don’t think the difficulty of selecting a sur-
roggte countrﬁ is that significant, and if it causes a great deal of
difficulty to the Commerce Department, I am sure that many ex-
porters would be willinﬁ to let them pick three and then take one
out of the hat. It’s not that significant.

Senator HEINz. Well, the point that you made might bear some
other comments by our witnesses was that what the Treasury De-
partment did several years ago with the Poles was exactly what we
do with market economies under antidumping in terms of request-
ing information. Let me ask Mr. Cunningham, if he would, to make
anﬂobservations on that statement.

r. CUNNINGHAM. Well, I think that is not the case.

Senator HEINz. You think that is not the case?

Mr. CuNNINGHAM. Not the case. What is done with market econ-
omy countries is they are asked to submit specific data. They are

given essentially a questionnaire, which is not quite a fill-in-the-

lanks questionnaire, but it is a questionnaire that is very detailed.
We want this particular item and the item we want is a number.
That is, the price at which dyou sold such and such, the price at
which you bought such and such- a raw material. That sort of

thing.

W%nat the Poles were asked to do was prepare a study and they
prepared a study. They created the study. They created the frame-
work for analysis. What Commerce has said now is that we are not
going to allow the foreign producer to create the framework for
analysis in a nonmarket economy case any more than we will
allow them to create the framework for analysis in a market case:

Mr. ScHWARz. Senator, may I interrupt?

Senator HEINz. Sure.

Mr. ScuwARz. I don’t want to interrupt your line of questioning,
but I would like not to have that go unanswered, if I may. .

Senator HEINzZ. Please proceed. ‘

Mr. ScHwARz. It is true the Poles prepared the study, or actually
commissioned an independent consulting firm to prepare the study.
But it was in response to a question. It wasn’t a written question-
naire, but the Treasury Department said, look, give us a list of all
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of the special things that go into a golf cart. It's exactly what Mr.
Cunningham said 18 done with the others. Then we sent those to
that consulting firm in Madrid and another consulting firm in
Canada and they evaluated it at the local prices. I don’t see any
conceptual difference, and if Commerce now actually goes over
there and starts making its own study, I can understand how they
might want to avoid that. It's a burden they shouldn’t have to bear.
nator HEINzZ. Let me ask whether any of you would support
the Federal Government maintaining a list of nonmarket countries
to simplify the Commerce Department’s job. Mr. Cunningham. ~
Mr. CUNNINGHAM. I don’t think that’s a bad idea at all. I think
the list would be dynamic. Obviously, some countries, just as they
graduate from GSP treatment, they can graduate or emerge from
the gloom of nonmarket economy status. There is an issue-that is,
to some extent, still unresolved as to whether a country should——
Senator Heinz. We, hopefully, will have a hearing on that sub-

ject of graduation under GSP 1 day. A lot of people are a long time

in getting their high school diplomas.
Mr. CUNNINGHAM. I can understand that. But at any rate, I
think the concept is that at some point the country would have the

:gportunity to cease to be a nonmarket economy. At any rate

ere is also one other complication that arises in these cases an

that is whether a country must be, for all purposes, a nonmarket

country. That works both ways. There may be some that we consid-
er market countries but have sort of nonmarket pockets in them. _
But I think a list of those countries whose economies are deemed to
be so thoroughly controlled by the state that they are presumptive-
ly, at any rate, subject to rebuttal if the rebuttal can be made. It
would be helpful because it would tell a petitioner what type of
case he ought to put together.

Senator HeINz. Do either of you disagree that much with Mr.
Cunningham’s coniments?

Mr. ScuwaRrz. I don’t think a list can really hurt, but I quite
frankly think it could be misleading because as Mr. Cunningham
pointed out, there are a lot of market economy countries that have
nonmarket sectors. The product could be manufactured and sold in
a nonmarket method, I, personally, don’t think the list would be
workable and it would be somewhat misleading, but I can’t see any
great disadvantage to it.

Senator HEINZ. Mr. Verrill. .

Mr. VERRILL. I don't see any real advantage to having a list. At
one time, I thought it would be a good idea to have one, but as I
reflected on it, I decided that it would not be sufficiently dynamic,

- given the way the Government works, to reflect changing condi-

tions in the economies of these countries. Also the changing percep-
tions that petitioners would have as they approached bringing a

case. .

Senator HeiNz. One last issue. Our time is growing short. What I
would like for you all to comment on was something raised by Sec-
retary Olmer a few minutes ago was whether or not Commerce De-
partment decisions on whether a country is a nonmarket economy
or- whether the information provided is sufficient and verifiable
should be subject to judicial review. Mr. Cunningham, would you
care to express an opinion on that?
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Mr. CuNNINGHAM. My view on that is that it should be subject to
judicial review but not to interlocutory review. I am a firm opr-
nent of the multiplicity of interlocutory appeals that burden the
system now. But I do think that any key issue that affects the out-
come of a case should, at the end of the case, be subject to judicial
review.

Senator HEINZ. Mr. Schwarz.

Mr. ScuawARz. For once, I agree.

Senator HEINz. Mr. Verrill.

Mr. VERRILL. So do L.

Senator HEINz. Mr. Chairman, your witness.

Senator DANFORTH. Let me just ask a few questions. If the costs
of a product manufactured in another country are available, then
there is no need to have some artificial mechanism for estimating.
The problem with nonmarket economies, as I undersiand it, is that
for one reason or another we have difficulty estimating exactly
what the costs are. Am I right so far? -

Mr. CUNNINGHAM. ] think you are mostly right. What is not per-
ceived by many people is that it is not only difficult, perhaps im-
possible, to understand what the costs of a nonmarket economy
producer is, but it is also difficult to determine whether the factors
of production are not skewed by the influence of the state. That is,
how many labor hours are used, how much automation is in the
plant, how much capital investment was put into the plant and
that kind of thing. »

Senator DANFORTH. By the state?

Mr. CUNNINGHAM. Skewed by the state. That'’s right.

Senator HEINz. In other words, how much in the way of subsidies
are present.

Mr. CuNNINGHAM. That's right. That’s right. Any nonmarket
economy case, even if it is filed as a dumping case, has some state
involvement and, therefore, subsidy overlay that permeates every-
thing in the case. That is another fundamental flaw in the current
methodology of the Commerce Department because they look to -
what are the relationships, the factors. How much labor, how much

lant and equipment, how much investment, and that sort of thing.
en they take the factors, units, and transpose them to a free
market country such as Spain and try to reconstruct the plant and
the hours of labor there, and attach Spanish costs to them. The
problem is that the relationships are also skewed and so the analy-
sis is faulty even on those terms. ‘
- Mr. VERRILL. I might add to that, Senator Danforth. There has
been, I think, for many years the understanding or perception, and
I think rightly so, that as stated in the GAO report, production
levels, prices, and costs in those economies do not reflect suﬁply
and demand. In other words, market forces don’t work within those
economies. Therefore, there is no assurance that a cost that is
achieved or a price that is determined has any relationship to what
the cost or price would be if market forces did, in fact, work in that
economy. |

Senator DANFORTH. So let me see if I understand. The lack of
verifiable information is, in your view, not a matter of another
country playing its cards close to the vest, and not a matter of the
other countries failing or refusing to disclose these costs. It’s
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simply that there are two entirely different economics involved.
That it is not possible—the cost or the pricing or the unsubsidized
cost of a product. Is that correct?

Mr. CUNNINGHAM. That is certainly my view, Senator.

Senator DANFORTH. Is that the view of everybody else?

Mr. VerriLL. Mine, too. I think you can get in these cases loads
of information that may even be verifiable. The question, though,
is whether the information itself is valid, and I think that's the
principal point. i , -

Senator DANFORTH. Well, if that’s true let me ask this then. It's
my understanding of this bill—the point of the bill is that if verifi-
able information cannot be obtained then the price that is con-
structed is the lowest average adjusted free market price. Do I un-
derstand that right?

Mr. CUNNINGHAM. Yes; that certainly is the language.

Senator DANFORTH. Here is what 1 want to know then. According
to you, in nonmarket countries, verifiable price information woul
never be available. :

Mr. CUNNINGHAM. That is certainly my view.

Senator DANFORTH. That's a peculiar way to word a bill. Why
don’t we just say in all cases, verifiable information is not availa-
{)ée& It_’;;s, not just a matter of them closing off—it’s just not possible

o it. _

Mr. ScuwaARrz. Mr. Chairman, the information is there, and it is
verifiable. Where I would disagree with what the other two gentle-
tlgen have said is that it is just not meaningful in free market

rms.

Senator DANFORTH. It's not what? )

- Mr. ScHwARz. It's not meaningful in free market terms. It is
there; it is verifiable, and as we demonstrated, it is easy to get. But
what Mr. Cunningham has said about the skewing of the factors of
production is true but in my opinion, not a subject with which we
should concern ourselves. If the Poles want to make a golf car by
putting a little more labor into it and less materials, I don’t see
why we should object to letting them do so as long as we can calcu-
late, for the benefit of our industry here in the United States,
whether or not that final product is bein griced in a fair manner.

Senator DANFORTH. What does the bill do? That's what I don't
understand. Is the effect of the bill that in nonmarket economies it
is never the case that we can get a fair rating of costs and so on?
Therefore, in all cases, we are going to look at the lowest free
market price?

Mr. ScawaRrz. No, sir. :

Senator DANFORTH. Or is the point of the bill that regardless of
the difference in economic s%stems,‘it is possible, as you say,.to-cal-
culate what the costs are? Therefore, we will proceed to calculate
what the costs are, and too bad that we have different economic
systems, but the calculations of the costs is the point. And if we
can calculate the costs, that’s the rule we use?

Mr. ScawARrz. Mr. Chairman, I believe the bill is not clear as to
its intent on this, and I suggest that it is a mixture. It is possible,
as I understand the bill, that the Commerce Department could
engage in a freewheeling investigation of the entire economy of the
nonmarket economy producer. They could go into exchange rates,
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and they could go as Mr. Cunningham suﬁgested, into whether or
not they are subsidizing baby clothes at the expense of motors or
whatever. Under the bill there is a presumption that as long as
they are interested in it, they should have a right to get it. But my
point is that it wouldn’t be meaningful even if they got much of
that information. It would end up in practicality as always being
an artificial pricing investigation; always taking the injury test
away.

Senator DANFORTH. What is your view, Mr. Cunningham? Is it
your view that if this bill were passed, the result of it would be
that we would always be using this alternative measure?

Mr. CUNNINGHAM. My view is, that is what the bill should do,
and it should be made clear that it does that. Let me explain one
point.

q .?enator DANFORTH. Is it your view that this is what the bill does
0

Mr. CuNNINGHAM. That is my interpretation of verification. Ver-
ification is not merely a matter of checking the numbers. Verifica-
tion is a matter of making sure the numbers prove what the De-
partment wants to be proved in the case, and that goes into the
problems that we have. If that is not clear, let us change the lan-
guage to make it clear.

e reason that I have a problem with Mr. Schwarz’s analysis,
when he says that we need not be concerned with whether the
Polish Government affects the amount of labor or the amount of
investment in there, is that if that were done in a market economy,
. if the government affected by what we would call subsidizing, put-
ting more investment into that plant and making it more efficient,
we would have a countervailing duty case. What he is saying is we
have no business in going against a nonmarket economy country
- government for the same things that we now go against the market
economy government for. I think that is wrong.

Senator DANFORTH. Let me ask another question. Let’s sugggse a
hypothetical country called Poland, and let’s suppose that this hy-
pothetical country is an economic disaster. That it has severe inter-
nal turmoil. That its workers have staged sit-ins.-That it has been
taken over by a military government. Marshal law has been im-

, and that the effect of that is that the workers are engaged
in 4 constant slowdown in. production. Under those circumstances
with the slowdown, industrial sabotage and everything else that

oes on, for a certain product, the cost of that product instead of
ing what it used to be has gone through the roof. It is now
$1,000. Let's suppose the same product is made throughout the
world, and the average price around the world is around $200. But
the lowest free market has a price of $100. Let's suppose further
that the Government of this country decides that in order to kee
people working and reasonably happy, it is going to sell the prod-
uct at any cost.

Now under this bill, would it be the case that they could sell it
anywhere below their cost of production, which was $1,000, but
above $100, and that it would never be verifiable? We would always
be talking about apgles and oranges because they are different
tﬁpes of economies? Or in the alternative, if we don’t read the bill

that way, but read it in terms of actual verification, that they



123 '

could just withhold figures, withhold facts? They could-end up
dumping this product at $100 and selling it all over the world?

I mean are we inadvertently letting nonmarket economy coun-
tries off the hook by this?

Mr. CUNNINGHAM. I think it is true that the bill would allow
them to sell at $100 assuming that the $100 price is not a dumping
price. That problem can be dealt with by bringing a dumping case
against the $100 price, and an artificial pricing case simultaneously
against the imports from this hypothetical Poland.

Senator DANFORTH. But I thought the measure would be $100.

Mr. CUNNINGHAM. The measure would be $100 unless the $100 is
a dumped price. If that is not clear in the legislation, it should be
made clear. That a dumped price or a subsidized price from a free
market country can't be the reference point.

Senator DANFORTH. But let’s suppose that it’s not dumped or not
subsidized. Just suppose ‘that one country is very efficient in pro-
ducing things and does a very, very good job. We will call that hy-
pothetical country Japan, and it produces things just a mile a
minute. The lowest possible cost: It can produce this produce at
£100, and the other hypothetical country produces it at $1,000, but
it wants to just get rid of the product to keep people working, keep
them happy. Aren’t wé getting ourselves in a bind—are we worse
off with this bill or better off?

Mr. VERRILL. I think, first of all, in your example, it is true that
Poland would be able to sell at $100, and that countries that pro-
duce at $200, say Mexico or Venezuela, could not sell at the $100,
in this country, they would have to sell at $200. Therefore, there
would be an assumption that the nonmarket economy would be as
efficient as the most efficient producer in the world, and they
would be entitled to use those prices. I don’t think, though, as a
fractical matter that that situation is likely to emerge. First of all,

think one of the assumptions of the nonmarket economy provi-
sion is that we will never really know what those costs would be in |
Poland if market forces played a role. We will never know even!

“though we go and verify information. We will never know whether
the costs that are recorded are real costs.

Senator DANFORTH. Wouldn’t you know that whatever they are,
that they are higher as opposed to free market economies?

Mr. VERrILL. Only if you go through some very elaborate evalua-
tions of what those costs are.

Senator DANFORTH. Isn’t the assumption of the bill that a non-
market country is more efficient as a producer than a free market
countrgz

Mr. SchwaArz. No, sir.

Senator DANFORTH. Why isn’t that?

Mr. ScuwaRrz. As far as I can see, I think your hy;‘)othetical
points out another flaw in the bill. My suggestion, as I have indi-
cated, is to let every producer stand on his own two feet. If the Jap-
anese producer can make them at a mile a minute, he should be
able to take advantage of that. If the Polish producer puts in five
times as many labor hours, the system that we use to evaluate that
is taking that into account; I think that he should be held to his
own efficiencies or inefficiencies. If he is going to be inefficient, he
should not be able to sell that product at $100. Putting aside the
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q’u%stion of injury, he should have to sell it at $1,000, not $200
- either. ,

- Mr. CuNNINGHAM. I would just like to say that your hypothetical
doesn’t bother me. It doesn’t bother me because if the Japanese are
selling in here at $100, and the Poles meet the Japanese price, the
Japanese are going to be the problem in the marketplace.

nator DANFORTH. Will be the what?

Mr. CUNNINGHAM. The Japanese are the problem in the market-

lace. The Poles are merely meeting a fair price. In at least one

Fine of ITC decisions, it would be difficult to prove injury under
—those circumstances from Polish imports. ‘

Senator DANFORTH. I didn’t think we had the injuryithing.

Mr. CUNNINGHAM. Well, I have problems with that part of the
bill. You would under certain circumstances have to prove ing‘)ury.
But what I am saying is that the Polish imports aren’t the problem
that the U.S. industry is going to be worried about there unless
they come flooding in in a massive volume in which case you still
have an escape clause procedure, which covers not just their vol-
umes but the total volume of imports. Relief can be obtained under
that statute, and, indeed, that was the escape valve, as it were,
that was done in one of the 406 cases. We shifted over to a 201
case. g .

I think we have, to some extent, a trade off that we have to deal
with here. We have got a problem where we can't effectively apply
our present laws to nonmarket economy imgorts. This bill gives us
a way in most cases that one can do that. One can get relief for a
U.S. industry. It is possible to conceive of certain situations where
if one were able to determine what the Polish costs or the nonmar-
ket economy costs really were—heck, this bill is allowing them to
“dump.” I'd rather take that trade off; get the relief that the bill
provides in the vast majority of cases, and let go what I think is
not a real problem. That is, the problem that this bill allows the
nonmarket economy importer to meet other low prices in this mar-
ketplace because if there are other low prices in this marketplace,
the problem of low pricing already exists anyway.

Senator DANFORTH. Well, I think, just on the face of it, that it
%ives the nonmarket economies a mea-ure which is more favorable

rom their standpoint than it is in the real world.

Mr. CuNNINGHAM. I think the irony of this situation is that that
is true. Yet, the bill gives much more relief to U.S. industries than
they are now able to obtain under any statute. And I think it is the
best compromise that we can get.

Senator DANFORTH. Thank you, very much. ‘

Senator HEINz. Mr. Chairman, I would like to propose one other
question. The debate is very heallpful and necessary. I think it was
premised on, in my judgment, all assumptions that there are only
two kinds of countries in the world, free market countries, and to-
tally nonmarket countries where you can’t tell anything about any-
thing. It is my view that there are a group of countries currently
consisting, in all probability, of Yugoslavia and Hungary, and had
the military not moved in in that other hypothetic countlg' that
you mentioned, Poland, that in a relatively short time Poland
might have been able to join that list.

'
H
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__ 1 would like to ask the witnesses whether they would not
that there is a third category of countries here that are mixed
economies. That it is in our very best diplomatic trade, self-eco-
nomically motivated interest to encourage those countries that we
- can encourage to move more and more into a free market ap-
proach. And my second question would be: Don’t you think that
this bill furthers that goal by giving them an alternative track,
which is to provide information? Think about your cost of produc-
tion. Seek to go countervailing or in all probability an antidumping
kind of route, Mr. Cunningham. -
Mr. CUNNINGHAM. I would answer your questions—yes, certainly,
to the first. And maybe, I hope so, to the second. There are the
Sroblems in any of these countries of what is the validity of the
ata that they present. But I think the bill should contain some -
-~ element-of giving them an opportunity to show in essence that as
- to this product, they are not a nonmarket economy.
Senator DANFORTH. Thank you very much, gentleman. The next
witnesses are Sholom Comay and John Heebner.
Senator Bradley has a list of questions for the witnesses.

SENATOR BRADLEY'S QUESTIONS FOR THE ADMINISTRATION (To BE ANSWERED IN
WRITING) FOR HEARING ON S. 958

1. The basic pu of the antidumping law is to ensure that foreign goods are
—=—gold for use in the U.S. market generally at the same price as they are sold for use
in the domestic market of the-exporting country. Bearing this basic purpose in
mind, wouldn’t it make sense for the Commerce Department to determine a realistic
exchange rate for each nonmarket country—an exchange rate based on a purchas-
ing power analysis such as the CIA regularly performs? Couldn’t-the purchasing
wer exchange rate then be used to compare the domestic price of the allegedl
thurnpe(l goods, assuming that that price is not an unreasonably artificial one, wit
@ ©
'*\ZO

xport price?

“g?en an exporter from Eastern Euromr China is required to price his sales

to the United States at the price of some t country exporter, E:;rtxcularly if this
is the only third party exporter, doesn't this tend to promote an informal cartel be-
tween competing suppliers to the U.S. market?

8. Where the only free-market producer of a nonmarket country product sold in
the United States is its U.S. competitor, S. 958 would require the imported product
to be sold at the U.S. producers’ price. For example, I understand this to be the case
concerning qathtanf wa::‘ i;np:lx;eedCOfrom EastDe Germany.ta hggs? dvrsl;ere the du&npinbg
margin origin ound by the Commerce Departmen ‘disappeared” due
c economic conditions. I believe S. 958’s rule in such cases would conflict
with the recently published GAO report that recommended that a constructed value
option should exist in U.S. law for cases in which no third-country producer exists.

_In your view where there is no third-country free-market producer would applica-
tion of the rule proposed under S. 958 create a monopoly price? Is it good policy to
encourage mono‘)‘oly rices with an antidumping law?

4. Do you think it is fair competition to use the price at which an advanced coun-
try sells a product in the United States as the surrogate for the “real” domestic
price of that product in a nonmarket country? Should we treat some of nonmarket
countries differently than others in this respect ‘

5. S. 958 provides at paragra?h (CX1XA) that “whenever a nonmarket economy
country which is the producer of an article which is the subject of an artificial pric-
ing investigation under this section furnishes verifiable information to the adminis-
tering authority in connection with such investigation which is sufficient, in the
judgment o the administering authority, to permit the investigation to be conduct-
ed as a countervailing duty investigation or an antidumping duty investigation,”
etc., such an investigation will be undertaken. In your opinion, would a nonmarket
country need to furnish not only cost and price information, but also evidence that
goods are sold on a free market in the home country, that the currency of the non-
market economy is convertible, and other information on the ;?eneral operation of
the nonmarket economy in order to qualify for such a judgment? Do you expect, for

- example, that under present circumstances any of the following countries could pro-

92-407 0—82—9
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vide sufficient information to permit the use of home market or third-country prices
for an antidump investigation: East Germany, Poland, Hungary, the Soviet
Union, the People’s Republic of China?

6. Since: (1) present section 406 (which this bill seeks to replace) requires that ac-
tionable “market disruption” by a Communist country consists of imports increas-
ing so rapidly as to be a significant_cause of material injury, or threat of material
injury, to the U.S. industry: and (2) the normal antidumping procedure, which this
bill seeks to improve provides that injury to a U.S. industry must be shown, or the
establishment of such an industry be materially retarded; then: (a) ought not any
such proposed remedy be required to include the traditional showing of injury to the
domestic U.S. industry? If not, why not? (b) Is this not especially true as applied to
those countries which are or become parties to the GATT antidumping agreement?
How would we handle our treaty obligations to these countries if S. 958 became law?

7. In your view is the proposed definition of “‘nonmarket economy country” work-
able? The definition reads: ““* * * any country the economy of which, as determined
by the administering authority, operates on principles other than those of a free
market to an extent that sales or offers of sale of merchandise in that country or to
countries other than the United States do not reflect the fair value of the merchan-
dise.” It appears tautological. Can such a test be applied reliably?

8. In your view, would the bill tend to encourage the People’s Republic of China
and the countries of Eastern Europe to move toward free market principles, or -
would it tend to discourage them by summarily placing them in “artificial pricing”

category? :
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DEPARTMENT OF COMMERCE RESPONSE TO THE QUESTIONS POSED
. BY SENATOR BRADLEY IN CONJUNCTION WITH THE
T SENATE FINANCE COMMITTEE HEARING ON S.958,
JANUARY 30, 1982.

‘Question #1

In normal cases, the antidumping law calls for a comparison of a
foreign manufacturer's price on merchandise sold in the U.S. to the
price of such or similar merchandise produced by the same
manufacturer and sold in his home market or in third countries.
Under certain circumstances the U.S. price is also compared to the
foreign manufacturer's cost of production,

A comparison of U.S. prices to prices or costs in the home
country is generally not performed when the home country is a
non-market economy country for a variety of reasons. One of the
hinderances is the absence of a credible exchange rate. Other
reasons are the non-market economy producer's general inability to
react to supply and demand forces because his input and/or output
.prices may be determined by the government. Also, access to major
markets for the purchase of inputs or sales of the output may be
severely restricted.

Since an enterprise in a non-market economy country may lack
essential control over its production functions, costs, and
revenues, any price and cost comparisons which seek to uncover price
discrimination and the resulting cross-subsidization of low-priced
U.S. sales may lack meaningfulness in both an economic and a
commercial sense. The difficulty posed by an inconvertible exhange
rate is not the only hurdle but simply one of many.

Question #2 )

The pricing scenario described in this question is an accurate
statement of one method of determining "fair value" under our
current antidumping law. This approach was most recently used in
the dumping case concerning menthol from the People's Republic of
China. 1In this case the "fair value" of menthol imports from China
wags deemed to be the U,S. price of menthol imports from Paraguay.
We have no evidence that investigations and duty assessment under
the state controlled economy provision of the antidumping law
promoted cartel-like commercial behavior in the past or will in the
future, -

Question #3

It is our understanding that the rule currently proposed in
S.958 would set the "artificial price", in the factual situation

described in the question, at the price of the sole U.S, producer.
We would recommend that if there was only one participant in the

U.S. market (other than the NME producer) as in the montan wax case,
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a fair import price standard be developed with reference to the
market producer's costs rather than price. This would be equivalent
to calculating a constructed value under our present antidumping
law, In this way the artificial price would be pegged to the U.S.
producer's cost, an item which a profit-oriented firm seeks to
minimize, rather than his price, which might tend to rise in the
absence of competition. 1In this way we believe the negative aspects
of the lack of unrestrained price competition would be mitigated.

By contrast, the optional use of a fictitious value based on the
non-market producer's inputs priced in some Department of
Commerce-designated surrogate countrg as suggested by the GAO, would
simply leave open the uncertainty and possibilities for abuse .
present in the current law,

Question §4

The present law places the fate of U.S. producers and non-market
producers (at least insofar as their U.S, sales are concerned) in
the hands of surrogate third country producers or surrogate
countries., This is clearly a less than perfect measure of fair
value. Still, if one believes that U.S. producers should have
rights to a non-discretionary remedy under our unfair trade laws
without regard to the country of origin of their import competition,
and that non-market economy producers should have some access to our
market, -we must find-a non-discretionary standard which can be
reasonably applied, :

If we could accurately determine the "real" domestic price and felt.
comfortable that it was meaningful in a dumping context, we would
use it. This is true both under the current antidumping law and
under S5.958 as we read it,

Question 5 i

We believe that there may be or may develop enterprises in an{
non-market economy (including conceivably the named countries) which
are market-oriented to a degree sufficient as to make their prices
and/or costs meaningful in a dumping context. We would want to see
evidence of a firm's ability to bargain for input prices, set and
change output prices to reflect glut or scarcity, and alter their
productiop functions through, for example, hiring/firing workers and
sellin? of capital assets. They should be able to reap the benefits -
of their commercial successes, but also be responsible for their

commercial failures,
Question #6
We believe that any remedy to an unfair trade practice should be

in agreement with our international obligations and consistent with.
the present dumping and countervailing duty laws, We believe that
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subsidy-type complaints shoulé carry an injury requirement
consistent with our commitments policy. Dumping-~type complaints of
unfair pricing in the U.S. market should continue to carry a
requirement .of showing” 1njury.

Question 47

The definition appears workable with some slight changes of
language. Specifically we would like it to read, "The term
' nonmar ket egonomy country' means any country the economy of which,
as determined-by the administering authority, operates on principles
other than those of a free market to an extent that sales or offers
of sale of merchandise in that country do not reflect the fair value
‘of the merchandise, or subsidies bestowed upon the merchandise

cannot, in general, be adequately measured

Question #8

In general, the bill would do neither. What §,958 would do is
allow non-market economy producers some access to our market while
preserving U.S. industry's right to a non-discretionary remedy to
unfair trade practices (just as the normal antidumping and |
countervailing duty gtocedures provide a remedy against imports from
market economies isolated from discretionary review)., Both groups
would be helped because $.958 is-less complex and cumbersome and
more predictable than our present law,
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STATEMENT OF SlibLOM D. COMAY, SENIOR VICE PRESIDENT
AND GENERAL COUNSEL, ACTION INDUSTRIES, INC., CHES-
WICK, PA. - -

Mr. CoMmAay. Thank you, Senator. And may I thank the commit-
tee for this opportunity to appear.

I have submitted a prepared statement, which I would like to -
summarize if I may.

Senator DANFORTH. All prepared statements are automatically
included in the record.

Mr. Comay. Thank you. I would like to, if I can, briefly summa-

rize the major points of my response, representing a company
which is an importer from one of the countries in question. In fact,
from a number of the countries in question. I have four major
points I would like to make. -
- First is that the concept of artificial pricing is itself, in mdy fudg-
ment, a concept™of questionable economic soundness. An am
worried as to that concept that it is anticompetitive in nature in
that it sets a minimum floor price for an item. .

Second, I am concerned, as many of the speakers of this morning
have been, about the absence of an injury test. I think that particu-
larly under the  GATT antidumping agreement that such an ab-
sence is not wise.

Third, I am concerned with the vagueness of the definition of
nonmarket economy. '

And, finally, just as a general comment on the bill, I am con-
cerned with the vagueness of all of these items as they must be in-
terpreted by an American importer seeking to pay a fair price for a
product that he is going to bring into this country, and not know-
% from these definitions whether the price that he negotiates

ill, in fact, subject him to penal duties.

On the question of artificial pricing, I am, as I indicated, most
concerned that the more efficient producer in a so-called non-
market economy will be forced, in fact, to raise what would be a
fair price of his product in order to sell that product in the United
States under the definition contained in this bill. I simply think
that fixing a minimum price is bad public policy. -

One of the earlier witnesses from the administration, I believe it
was the gentleman from the GAO, indicated that there ought to
perhaps be a supplement to this test in that a foreign producer
who could demonstrate more efficiency in his own production
ought to be allowed to show that to justify a price lower than a
price otherwise prevalent in the market economy.

In terms of the injury test, I feel that it is most unfair to hold an
importer or a foreign exporter to a penal duty where no harm can
demonstrably be shown to U.S. producers or to a domestic industry.
I think this is particularly offensive as concerns imports from coun-
‘tries which are parties to the GATT antidumping agreement. And
which justifiably expect to be entitled to an injury test, antidump-
- ing-type consideration.

As to the definition of nonmarket economy, the country which
we principally deal with is Hungary. And as Senator Heinz has
pointed out, there are a group of countries, of which Yugoslavia
and Hungary come quickly to mind, which are, in fact, moving as
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rapidly as I think one could expect them to toward introduction of
market forces in their economy. I know that just a few days ago
that the latest report of the ITC to Congress on a nonmarket econo-
my pointed out:

That for years, Hungary has been in the forefront among the centrally planned
economies in introducing market forces. Actions taken by the Hungarian Govern-
ment have included the decentralization of decisionmaking an incentive system for

- managers and workers and price reform.

~ And I pointed out in my prepared statement an article in Busi-
ness Week that pointed out the Hungarians are seeking to have
the first convertible currency in the Communist bloc. -

- I think these are good things. My compeny tries to encourage our
trading partners to move in these directions. I think that the defi-
nition of nonmarket economy should go much further than it does ..

'in providing incentives to other countries who adopt these kinds of
" forces in their economy.

Finally, I am concerned, representing a company that does a
great deal of importing from what might be defined as nonmarket
economies, that we are not being provided with very definite guide-
lines in doing business around the world. The concept of lowest
average price, which has built into a number of adjustments in the -
market economies, which are themselves very difficult to define, is
one which I do not think that any American buyer can safely apply
before it negotiates a contract. And I think as American business-
men seeking to do business elsewhere in the world—are entitled to
_:;rinore guidance than is provided by these very, very vague defini-

ons. : : .

I do, however, support the idea of the legislation to replace the
section 406 with normal principle antidumping and countervailing
duty cases. That makes it much easier to understand the principles
that will be applied. We think, however, that the artificial pricing

~ test is an unfounded one. And that the absence of an injury test in an -
artificial pricing proceeding, a proceeding which has moved to arti-
ficifal_ pricing as a test—we think the absence of the injury test is
unfair. -

[The prepared statement follows:)
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TesTiMONY oF~SHoLoM D, CoMAy
BEFORE
U.S. SENATE COMMITTEE ON FINANCE
SUBCOMMITTEE ON INTERNATIONAL TRADE
Re: S.958
JANUARY 29, 1982

T 0 TR S TR 0 S R W D R e W WO S A D W W W NS G S .

I amM SworoM D. CoMAY, SENIOR Vice PRESIDENT AND GENERAL COUNSEL
- oF AcTioN INDUSTRIES, INc., CHEswick, Pa. 15024,

| ALSO SERVE AS A DIRECTOR AND SECRETARY OF AcTION TuNGSRAM, INC.
oF East Brunswick, N.J, 08816,

Action TunGsrAM Is A U.S.-HuncArRiAN JoINT VENTURE IN THE U.S.A.
WHICH MANUFACTURES, IMPORTS AND DISTRIBUTES ELECTRIC LIGHT BULBS,
AND EXPORTS MATER1IALS FROM ;THE U.S. TO HUNGARY.

-

THE PARENT COMPANY, ACTION INDUSTRIES, IN ADDITION To OurR U.S.
MANUFACTURING AND PURCHASING, ALSO IMPORTS FROM MANY OTHER COUN-
TRIES THROUGHOUT THE WORLD, INCLUDING YuGOSLAVIA AND THE P.R.C.
(CHINA). WE HAVE, THEREFORE, A DEEP INTEREST IN THE LEGISLATION
YOU ARE CONSIDERING TODAY (5.958).

WE SURMISE THAT, WHEREAS CHINA PROBABLY WOULD BE CLASSIFIED AS
A "NONMARKET ECONOMY” UNDER THE PROPOSED LEGISLATION, YUGOSLAVIA
PROBABLY WOULD NOT. WE NOTE IN THIS REGARD THAT THE SEPTEMBER
1981 QUARTERLY REPORT OF THE INTERNATIONAL TRADE COMMISSION TO
THE CONGRESS ON TRADE BETWEEN THE UNITED STATES AND THE NONMARKET
EcoRoMy COUNTRIES STATES:



133

THE PREVIOUS REPORTS IN THIS SERIES HAVE IN-
CLUDED YUGOSLAVIA AMONG THE NONMARKET ECONOMY
COUNTRIES WHOSE TRADE -WiTH THE UNITED STATES
1S MONITORED, AT THE SUGGESTION OF THE UNITED
STATES TRADE REPRESENTATIVE, AND AFTER CONSUL-
TATION WITH THE APPROPRIATE CONGRESSIONAL COM-
MITTEES, THE COMMISSION HAS DECIDED THAT Yu-
GOSLAVIA WILL NO LONGER BE INCLUDED IN THE
COUNTRIES COVERED BY THIS REPORT. IN THE OPIN-
ION OF MANY ANALYSTS, YUGOSLAVIA IS NOT APPRO-
PRIATELY CLASSIFIED AS A NONMARKET ECONOMY
COUNTRY. ALSO, IT IS NOT A MEMBER OF THE WAR-
sAW PAcT or THE CounciL ForR MutuaL Economic
ASSISTANCE. IT IS A CONTRACTING PARTY TO THE
GENERAL AGREEMENT ON TARIFFS AND TRADE (GATT),
AND A MEMBER OF THE INTERNATIONAL MONETARY
FuND AND THE WORLD BANK. ..«

As 1o HUNGARY, WE NOTE THAT BUSINESS WEEK MAGAZINE FOR NOVEMBER
16, 1981 REPORTS THAT:

.« HunGARY (1S) TO APPLY TO JOIN THE INTER-
NATIONAL MONETARY FUND AND WORLD BANK. Hun-
GARY RUNS A SEMIMARKET-ORIENTED ECONOMY, IN-
YENDS TO HAVE THE FIRST CONVERTIBLE CURRENCY
IN THE COMMUNIST BLOC, AND HAS A GOOD CREDIT
RATING.

HUNGARY 1S, OF COURSE, ALSO A FULL MEMBER OF THE GATT. WE Ask,
THEN, 1S HUNGARY A “NONMARKET ECONOMY"” AS DEFINED IN THE BILL BE-
FORE YOU?- THE FACTS WOULD SEEM TO INDICATE IT 1S NOT.
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MOREOVER, SINCE THE PROPOSED.LEGISLATION DEFINES "NONMARKET ECON-"
OMY” IN TERMS OF THE PRICE OF MERCHANDISE IN GENERAL, WE SUGGEST
IT WOULD HELP TO CLARIFY THIS ISSUE IF THE DEFINITION WERE TO FO-
CUS ON THE "FAIR VALUE" OF SALES OF THE SPECIFIC MERCHANDISE UNDER
CHALLENGE , : '

WE SUPPORT THE REPLACEMENT OF PRESENT SECTION 406 WITH THE NORMAL
RULES OF PROCEEDING UNDER ANTIDUMPING AND COUNTERVAILING DUTY
CASES, THIS IS CONSISTENT WITH SENATOR HEINZ'S INTRODUCTORY RE- --
MARKS THAT "THE LEGISLATION SHOULD, WHERE POSSIBLE, TREAT NON-
MARKET ECONOMIES LIKE ANYONE ELSE.” WE, LIKE SENATOR HEINZ,
"BELIEVE IT IS IN OUR LONG-TERM INTEREST, AS WELL AS THAT OF THE
NONMARKET ECONOMIES, TO ENCOURAGE THEM TO DEVELOP THE ATTRIBUTES
OF MARKET ECONOMIES" (CONGRESSIONAL RECORD-SENATE, S.3782; APRIL
9, 1981). HOWEVER, WHEN THE PROPOSED LEGISLATION MOVES BEYOND
ANTIDUMPING AND COUNTERVAILING DUTY TO THE NEW CONCEPT OF "ARTI-
FICIAL PRICING,” WE HAVE VERY SERIOUS RESERVATIONS,

INITIALLY, WE QUESTION THE IMPLICIT NOTION THAT THE “LOWEST FREE-
~ MARKET PRICE"” IS BY DEFINITION THE LOWEST "FAIR VALUE OF THE
MERCHANDISE,” SO THAT A LOWER PRICE FROM A "NONMARKET ECONOMY”

1S DEFINED AS ARTIFICIAL., THAT IS NOT LOGICAL, A MORE EFFI-
CIENT PRODUCER OF LIGHT BULBS, SAY, IN HUNGARY, MAY WELL OFFER
THOSE ITEMS FAIRLY AT A LOWER PRICE THAN LESS EFFICIENT PRODUCERS
IN MARKET ECONOMIES. IN SUCH A CASE, IT IS THE "LOWEST FREE-
MARKET PRICE" WHICH WOULD, IN GLOBAL TERMS, BE ARTIFICIAL, ME
BELIEVE IT TO BE BAD PUBLIC POLICY TO SET A FLOOR PRICE FOR ANY
ITEM WHERE THERE ARE PRODUCERS IN THE WORLD CAPABLE OF MAKING
AND FAIRLY SELLING-THAT ITEM FOR LESS.

WE ALSO SERIOUSLY QUESTION THE WISDOM AND FAIRNESS OF AN-"ARTI-
FICIAL PRICING” TEST WHICH DOES NOT REQUIRE THAT INJURY BE DONE.
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WITHOUT INJURY THERE IS NOT HARM TO THE DOMESTIC ECONOMY, AND
WITHOUT HARM THERE SHOULD BE NO CAUSE OF ACTION, THIS IS PAR-
TICULARLY DISTURBING WHEN A HIGHLY CONCENTRATED DOMESTIC IN-
DUSTRY OF THREE OR FOUR GIANT COMPANIES IS ENCOURAGED TO EXCLUDE
FROM THE MARKET A MUCH SMALLER BUSINESS WILLING TO OFFER LOWER
PRICES AND BETTER VALUE. YET JUST SUCH EXCLUSION IS INVITED BY
LEGISLATION WHICH CREATES A REMEDY WITHOUT REQUIRING INJURY TO

BE SHOWN.
—_—

THE PROPOSED DEFINITION OF “LOWEST FREE-MARKET PRICE” LEAVES

'MUCH TO BE DESIRED. HOW CAN AN IMPORTER POSSIBLY KNOW WHAT 1S

THE LOWEST AVERAGE PRICE, ADJUSTED IN A NUMBER OF WAYS, CHARGED
FOR LIKE ARTICLES BY PRODUCERS IN FREE-MARKET COUNTRIES? IF HE
BUYS FOR LESS FROM A NONMARKET ECONOMY (DIFFICULT IN ITSELF TO.
DEFINE) HE RISKS POTENTIALLY RUINOUS PENALTY DUTIES, WHETHER OR_
NOT HIS BEHAVIOR CAUSES INJURY IN THE U.S. THIS PROCEDURE SCARCE-
LY MEETS ELEMENTARY STANDARDS OF DUE PROCESS.

THE DEFINITION OF "LIKE ARTICLE” SEEMS TOO BROAD. [F THERE 1S
NO “LIKE ARTICLE,"” THEN THE ACTION FOCUSES ON THAT ARTICLE WHICH
1S “MOST SIMILAR IN CHARACTERISTICS AND USES” TO THE ARTICLE
UNDER ATTACK. WHY SHOULD ANY ACTION LIE WHEN THERE IS NO LIKE
DOMESTIC ARTICLE?

IN SUMMARY, WE SUPPORT THIS BILL INSOFAR AS IT REPLACES THE PRES-
ENT SECTION 406 WITH ACCEPTED PRINCIPLES OF ANTIDUMPING AND COUN-
TERVAILING DUTY LAW., WE SUPPORT THE STATED PURPOSE TO TREAT DIF-
FERENT ECONOMIES EQUALLY. BUT WE BELIEVE IT TO BE UNWISE TO ES-
TABLISH A MINIMUM PRICE FOR GOODS FROM CERTAIN COUNTRIES, AND
UNFAIR TO IMPOSE PENALTY DUTIES WHERE NO INJURY HAS BEEN SHOWN,

THANK YoOu.
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STATEMENT OF JOHN C. HEEBNER, PRESIDENT, BUFFALO CHINA,
INC., BUFFALO, N.Y.

Mr. HeeBNER. We have asked to testify here because our indus-

- try is one of those that is being impacted by the imports from the

low-wage and the nonmarket economy. Senator Heinz's bill does

not by any means solve all the dproblems; of our industry, but I per-

sonally think it will help. And we think that it does move in a
more equitable direction. ,

The concept of artificial pricing and the use of the lowest free
market price, in our opinion, is a rather direct way of avoiding the
complications and the problems of trying to develop reliable data
and cost price relationships from a nonmarket economy.

We do have a problem with the injury test. The china manufac-
turers in this country are small industries by most standards, and
the injury test, in my way of looking at it, becomes an after the
fact review of data. And for a large company, they can withstand
that kind of loss of business. But for a small company, it is sort of a
case where the horse is out of the barn. And we do think that if it
can be developed that the thread of injury could hold more weight
in an argument of this kind, it would be greatly helpful to indus-
tries that have small companies in them. -

Our market is particularly impacted by the imports from the
People’s Republic of China and Poland. And in the case of the Peo-
ple’s Republic of China, the growth there has been explosive. They
were a minor part of the market in 1979. In 1980, they became a
very major factor. And in 1981, by my own estimates, they are the
leading supplier to the U.S. market. And if this keeps up, it will
only be a matter of a year or two before they force many compa-
nies out of business.

Now I do have a problem with this. And perhaps it is a personal
view. But it does seem to me that there is an inconsistency. That
we have gone to great lengths in the United States to preserve
competition in a free market. And we have enacted and developed
antitrust laws over the years, which I think on balance have been
very effective in providing an environment in which small compa-
nies can outgrow and prosper: And now it does seem to me that
there is an inconsistency when we will allow a foreign government
to come in and if not price predatorily, price in a predatory fashion
to dominate a market. And, today, if there were an American
cartel or a large American company that attempted that kind of
thing, it would be unlawful. And it does seem to me that there is
an inconsistency there that needs to be dealt with. |

Now I am not a lawyer. I am an engineer and a businessman,
and I don't understand the technology of the law. But I do under-
stand this business, the commercial china business. And I do know
that there are a number of companies that are going to be injured
because large or foreign governments are able to compete in our

- marketplace.
[The prepared statement follows:]
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Mr. Chairman, my name is John C. Heebner and I am
President of Buffalo China, Inec. located in Buffalo, Mew York.
I am appearing here today on behalf of the American Restaurant
China Council which is a trade association representing the
majority of American manufacturers of Hotel and Rea;;hrant
china. The members of this association are:

itsis iz g,
Mayer China Co.
Shenango China Co.
Sterling China Co.
Syracuse China Corp.

With me is Irving J. Mills, the Executive Director
of the A.R.C.C. Our products are identified as TSUS 533.20
and 533,52, ;

WWe have asked to testify here today because foreign
imports, particularly from the low wage and nonmarket countries,
have severely impacted our market and are increasing at an ex-
plosive rate. The remedial cohcept in 8.958 is important to
us because it provides a more realigtic method for bo;h small
and large companies to cope with the subsidized exports from
nonmarket countries. ("

The present antidumpifig laws do not present a real-
istic defense for American companies because we have found that
it would take six months, at a cost of about $150,000 just to
determine if we had a qualifying dumping case. Such expense
is only possible for large companies or large trade associ-
ations. The investigative process is complex because the
measurement of the full cost of production in a nonmarket

country is difficult even if they are willing to cooperate.

«se..cOntinued
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In my opinion, their accounting systems probably '&i'eln‘ot‘profitw
“orliented, the socially related costs of employment will not be
;:;;?fﬁiquately-reflected and their capital costs understated, if
not ignored. The manufacturing cost for an American company
is more easily identified because the company is an operating
entity in and of itself.
The concept of "Artifical Pricing" as posed in S5.958
will help significantly in resolving these problems with the B
antidumping law. There is no easy answer, however, to the '
question of the lowest "Free Market" price because government
subsidies exist in many different forms in most foreign nations,
particularly for exported products. B
The American Hotel and Restaurant china industry em-
ploys only about 5,000 people throughout the U.S.A. Although
our factories are modern and as efficient as any in the world
- today, we are vulnerable to imports from low wage countries
because of the labor intensity sfill inherent in ths process.
As individual manufacturers, we have offset some of the foreign
wage differentials through capital investments, research and
marketing programs. However, we have little defense against
the artificial export prices crégted by government subsidies
— ~7in the nonmarket countries.
The American market for Hotel and Restaurant china
has not lacked strong domestic price competition which assures
“-_~—;~fair price for the consumer. The American industry has.
— always had excess capacity except during the few occasions

when the American economy has been "overheated" as it was in

.....contigugd
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1975-76. I estimate that today, the domestic china ingﬁstry
is operating at no more th;n 60% of its capacity.

The price competition has not been limited to compe-
tition from china manufacturers alone. There have been many
other products competing for the commercial tabletop market
where formerly,og;y china was used. There are two large glgag
comé;nies, Corniﬁg Glass Works and Anchor Hocking Corporation
manufacturing glass dishes in large quantities for this same
market. There are many large paper, chemical-and oil companies
manufacturing disposable paper and plastic products. There
are innumerable companies of all sizes making tableware items
of wood, metal and plastics. Vle estimate that sales by all
American manufacturers of china amount to less than 60% of the
products used on the"coﬁhercial tabletop and do not dominate
this market. The market has been so price competitive that at
times capital investments in new equipment and facilities have
been difficult to justify. -

Further penefpation of our market by subsidized
imports from the nonmarket economies of the world will increase
unemployment in areas already high in unemployment. In Buffalo,
New York the unemployment rate is 12% and is impacted by seven
automobile plants, two steel mills and all their associated
industries. The New\Castle, Pennsylvania area has two auto-
_mobile plants, four m;jor steel mills and the many associated

industries and an unemployment rate of about 12%. The Youngs=-
town, Ohio area has five steel mills, two automobile plants
and an unemployment rate of 15%. The East Liverpool area has
two steel mills and an unemployment rate of 1u$.

«ve0scoOntinued
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In the last 25 years, some 30 manufacturers of house-
hold china have gone out of business primarily because they
could not meet the price levels of imported china sold in the
retail market. I hope the Hotel and Restaurant china industry
will be spared such a disaster. Continued erosion by sub-
sudized prices from foreign sources will cause domestic manu-
facturers of Hotel and Restaurant china to lose a major o
portion of tpeir market and some will be forced to close their
plants. Others, will not be able to fund modernization programs
and will then be unable to meet their union negotiated payroll
costs within five years.

The anti-trust laws were enacted in the U.S.A. to
control, among other things, unfair competition, prevent re-
straint of trade, prevent market dominance by cartels and, in
general, stimulate competition by creating an equitable en-
vironment in which small companies could compete. The manu-
facturing concern in a nonmarket country has a riskless in-

vestment, it cannot go bankrupt and it probably has no price

domestic market for the export product, as in the Golf Cart
case in Poland. In effect, the small American company is now
required to compete for survival in the American market against
a foreign government. -
It is difficult to define a nonmarket economy country
in the context of their competition in the American marketplace
because our system is quite unique in the world today. We must
recognize that where government control exists, tp any degree,

the resulting subsidy does affect the F.0.B. price level of

+ s s .continued

92-407 0—82~—10



142

their exported products and they should be classified as
"Artificially Priged" in the context of S.958.

The imports from the nonmarket countries are also
trade distorting when they simply copy the high volume
products being sold in the U.S.A., produce them in their con-
trol;ed economies and then price them predatorily in the U.S.A.
to dominate the market. In the Hotel and Restaurant market
in the U.S.A. the Peoples Republic of China and Poland have
based their business on copies of numerous high volume pafterna
being sold by the domestic producers. They have added nothing
technically to tye product nor have they produced innovative
designs. Import; from the Peoples Republic of China have
increased at an expldsive rate since they received MFN status in

February 1980: - -

Dutiable . Average
Quantity Price Per Dozen
197§ 1,872 Dozens- $3.88
1976 16,228 " 1.42
1977 23,912 " 1.79
1978 44,812 " 2.68
1979 32,776 " 3,08
1980 520,340 " 2.42
(9 months) 1981 1,234,010 " 1.11

(Source:Department of Commerce)

At this rate, Peoples Repudblic of China will ship
at least 1,600,000 dozens into the American market in 1981.
I believe they have already become the largest supplier in the
American market for Hotel and Restaurant china in the 22 months-
since they received MFll status. Not only is their product line _
limited to copies 6T the domestic manufacturers' product lines,
but they advertise it as such. The dutiable price F.0.B. the
Chinese port of $1.11.per dozen for 1981 is the lowest of all

- sess.continued -
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imports. It is so low that we don't believe it.can be based
on manufactpving cost even with a repérted labor rate of $.30
per hour. .we find it especially difficult to understand the
average price of $0.50 per dozen reported for 930,703 dozens
classified as TSUS 533.20 in the 1,234,010 total. American
manufacturers cannot compete with this price level even though
our produ;tivity is six to their one.

Three different sources have stated that in the
?eoples Republice of China, the export prices are set by the
government rather than establised by cost. First is the report
by 17 representatives of the American Ceramic Sociqty published
in the September 1980 issue of the "Ceramic Bulletin." Second
is the consulting report written by Ernst § Whinney for the
A.R.C.C. and third is the June 1981 seminar entitled "Doing
Business in China" presented jointly by senior representatives
of China's Ministry of ?inahce and Foreign Investment Commisgsion
and Ernst & Whinney in Chicago.

I do hope that in your deliberationé surrounding
$.958 you will consider the funégméntal problem created by our
standard of living compared with other trading nations. For
many decades, there has been & determined effort in the U.S.A.
to enact wide ranging laws that would enhance the standard of
living of the industrial worker. We now have the highest
standard of living in the world. I think we must find an f/
equitable way to trade with the world without putting the

American industrial worker on the unemployment roles.

I wish to commend Senator Heinz for his work in this
complex and controversial area of international trade. His
bill S,.958 is an iﬁportant-one and a move in a more equitable
direction.

Thank you.



—
144

HSienator DANFORTH. Gentlemen, thank you very much. Senator
einz.

Senator HeiNz. Mr. Chairman, thank you. An observation: I sup-
pose it is somewhat encouraging that some people think that the
artificial pricing test is going to let everybody in through the door.
And the other people think, such as my valued constituent, Mr.
Comay, that it isn’t going to let anybody through the door. I guess
that’s the trouble with having a screen door. Something always
gets through it, but you try to keep the biggest offenders and
things that are a little larger than gnats out. -

I listened with interest to Mr. Comay, Cheswick, Pa., being a
stone’s throw from my backyard. He argued quite eloquently about
the conundrum of when we are going to be discriminating against
a nonmarket economy. I think the honest answer to the question is
that we are never going to know. We are never going to know.
And, fundamentally, the choice here is whether you believe that
free market economies are fundamentally more efficient than non-
market economies. That’s a choice that, at least, is easy for me to-
make. But I would like to know if you know, Mr. Comay, how in
real terms we can ever get any information to prove, particularly
given current circumstances, that there might be somewhere a
nom;narket economy that is more efficient than a free market econ-
omy

Mr. Comay. Senator, I think that that kind of a determination is
best made in the context of the particular merchandise under
attack in such a proceeding. I think that the producer of the mer-
chandise ought to have the opportunity to produce factors such as
cost of production and other competitive market-type factors. I
think that sometimes the inadequacy of information supplied is
more in the nature of a difference in accounting techniques that
are used than it is in any unwillingness of the foreign exporter to.
provide such information. But in our case, and we have litigated a
dumping case on the items and one on the items that we import—
they happened to be electric light bulbs. We have, I believe, the
second oldest producer of light bulbs in the world; the first-compa-
ny to put the tungsten filament - in a light bulb; and what may well
be the largest single light bulb factor in the world. And we believe
that there are such efficiencies attendant upon those circumstances
that we at least ought to be able to prove that if we can undersell

roducers in the free market countries, it's for a good fair reason.

e are selling for the fair value-of our product.

Senator HEINz. Well, let me ask you this. You took exception to
the artificial pricing concept that we use here. But the alternative
is what we are doing under current law which'is to go out and pick
some kind of alle?edly comparable country. Which is a better
choice? Do you prefer it the way we do it now, or do you think my
approach is better? _

r. ComAY. Senator, I am certainly no proponent of the compa-
rable country. That’s a nightmare for everybody involved in one of
these cases. I don’t think you will find anyone seriously disagreeing
with that. What I would like to see as an importing country is, if
you will, an eacape clause from the concept of artificial pricing. In
that, if a foreign producer can demonstrate such efficiencies as
make a lower price, then, his free market competitors fair value

-
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for the goods, he ought to be able to introduce such evidence and to
prevail on such evidence if it is persuasive. .
Senator HeiNz. Mr. Heebner, I thank you for your comments in
support of the legislation. Your industry has a number of very im-
gortant manufacturing facilities in my home State, among them
henango, which is not very far away from Cheswick as the crow
flies, but as our roads go, it would be quite lengthy. I heard what
ou had to say and your closing cemment. It is a good question, but
it is frobably not one reallﬂewithin the scope of this hearing or this
bill. I am hopeful we will be able to address that on another occa-

- sion. But I thank you for your testimony.

Senator DANFORTH. Gentlemen, thank you. The next witnesses
are Elizabeth Jager and Stephen Koplan.

STATEMENT OF STEPHEN KOPLAN, AFL-CIO

Mr. KoPLAN. Mr. Chairman, I'm going to summarize my testimo-
ny. I would ask that the full text appear in the record at the con-
clusion of mi" oral presentation.

I have with me this morning Elizabeth Jager, trade economist in
our department of economic research. And she probably also will
be commenting on the bill. Thank you. o

The AFL-CIO appreciates the opportunity to discuss a major
problem left unresolved during the multilateral trade negotiations
_ of 1979—the issue of how to correct dumping and market disrup-
tion caused by such practices as countertrade and artificial pricing
of articles produced by Communist countries or other nonmarket
economg countries.

8. 958 represents a useful vehicle to reopen debate and considera-
tion of these problems. Unfortunately, S. 958 does not provide an

- adequate remedy for injurious imports from Communist and other

nonmarket systems. _

Nonmarket trade has already had serious effects on the U.S.
economy and on specific industries. But neither the size nor the
am&aﬁ:t of this trade is monitored by the Government in accurate

etail. i ~

The 1974 Trade-Act defines nonmarket economies as those that
are dominated or controlled by communism. It requires the U.S. In-
ternational Trade Commission to monitor trade with certain non-
market economies. For the first time, it is our understanding that
the United States has dropped-Yugoslavia from that list. Andwe
would note that we do not agree with that decision.

Market disruption caused by U.S. trade with nonmarket econo-
mies is far more complex than a simple examination of artificial
pricing practices by those countries would reveal—lopsided coun-
tertrade deals are equally disruptive yet do not fit into the modest
protection atforded by existing trade laws and policies which are
geired to market economies and a supposedly free trade philos-
ophy.

Foreign countries and companies pressuring for these agree-
ments simply do not pretend to practice either free trade or to
follow the underlying principles of the market economy.

Artificial pricing is indigenous to nonmarket economies because
their prices are Government controlled, and their economies are
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" Government planned—with heavy subsidies. And, therefore, they
are not reflective of an interplay between supply and demand. Pro-
- duction_costs are not susceptible to real measurement. Their sales
are not based on traditional market factors such as costs and prof-
its. Their aim is to push exports as a source of foreign exchange or
barter to aid in internal industrial development or other govern-
mental policies. For these reasons, a free trade country ends up
playing Russian roulette when trying to make the price compari-
sons necessary to establish dumping.

The present law definition of nonmarket economies is clearly not
adequate. We recommend that additional language be added to -
present law so as to include coverage of sales by Government con-
trolled and planned economies along with Communist countries
now covered by definition. In this regard, we do not think it is nec-
‘essary to scrap the current definition of a nonmarket economy, as
roposed by S. 958, and start from scratch, but rather we prefer to
guiid on the current definition to reflect the fact that nonmarket
economies are not only Communist countries but also include gov-
ernment planned, heavily subsidized economies. Current law is to-
tally inadequate for taking care of these problems. Both the GATT
and U.S. law are geared to free market economies.

S. 958 would: permit an interested party, as defined in current
law, to file a complaint alleging artificial pricing against a nonmar-
ket economy. If the respondent country provides verifiable informa-
tion sufficient to permit a normal countervailing duty or antidump-
ing investigation, then the investigation will be conducted without
reﬁd to whether an industry is injured or to whether the estab-
lishment of an industry is materially retarded. In other words, the
current concept of section 406 of the 1974 Trade Act would cease to
exist. And I note one of the witnesses commented on that just
before me. And instead, it would be redesigned to deal with unfair
trade practices rather than market disruption. The. purpose for
dangling this carrot in front of a nonmarket economy is that in the
long term it might encourage it to develop the attributes of market
economies. The other side of the coin, the stick, is that if verifiable
information is not supplied sufficient to conduct such an investiga-
tion, then an artificial pricing investigation will commence.

I think, Senator Danforth, you brought out this morning in your
questioning that it is impossible to get verifiable information from
such countries.

Assuming an artificial pricing investigation, it will be defined to
exist “whenever an article, like an article produced by such domes-
tic industry, is imported directly or indirectly from a nonmarket
economy country or countries at a price below the lowest free
market price of like articles.” We op this approach because it
calls for nonobjective bureaucratic determinations. For example,
how can there be an objective determination of verifiable informa-
tion obtained from a state-controlled economy under consideration
in an adversary proceeding? It would be preferable to retain and
effectively enforce market disruption, the concept embodied in sec-
tion 406, as determinative. We make this recommendation because
it's the sale by the nonmarket country, not the country standing
alone, that adversely affects U.S. producers and workers.




© 147

Moreover, the proposed definition -of artificial pricing fails to
- take into account the fact that the United States is disadvantaged

- uniquely in East/West relations. European countries have bilateral
quotas to prevent market disruption, while the United States has
remained open to nonmarket countries. The only realistic free
market measure for a nonmarket import is the average U.S. price
for that product. Anything else would encourage imports from non-
market economies to the detriment of U.S. production. For exam-
ple, artificial pricing should not be determined on the basis that
the Taiwanese sell a like article at a price equal to or slightly
- below that of a nonmarket economy.

We suggest that the preferable course of action is to follow the
lead of the European countries by preventing market disruption
rather than attempting simply to paper over the problem after it
has occurred. At the very least, the average U.S. price would be a
fairer and more accurate measure.

We would welcome the opportunity to work closely with the
members of this subcommittee in your efforts to find legislative so-
lutions to these complex problems.

Certainly, S. 958 is serving the purpose of raising general aware-

~ ness that there is a need for prompt action. We cannot afford to

leave unattended market disruption resulting from unbridled trade
with nonmarket countries. The AFL-CIO, therefore, calls for com-
plete and accurate reporting of all nonmarket trade. The need for
an effective and basic test with prompt action is long overdue.

[The prepared statement follows:]
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- STATEMENT OF STEPHEN KOPLAN, ' 7
LEGISLATIVE REPRESENTATIVE, DEPARTMENT OF LEGISLATION,
AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS
BEFORE THE SENATE FINANCE SUBCOMMITTEE ON INTERNATIONAL TRADE
ON S. 958, A BILL TO AMEND THE TRADE ACT OF 1974 TO PROVIDE A
SPECIAL REMEDY FOR THE ARTIFICIAL PRICING OF ARTICLES PRODUCED BY
NONMARKET ECONOMY COUNTRIES

January 29, 1982

The AFL-CIO appreciates tﬁe opportunity to discuss a major
problem left unresolved during the Multilateral Trade Negotiations
{MTN) of 1979 -~ the issue of how to correct dumpin§ and market
disruption caused by such practices as countertrade and artificial
pricing of articles produced by communist countries or other non- , ">
market économy countries. In this regard, S. 958, a bill introduced
last April by Senator Heinz to amend the 1974 Trade Act to érovide
a sbecial remedy for the artificial pricing of articles produced by
nonmarket economy countries, represents a useful vehicle to reopen
debate and consideration of these problems. Unfortunately, S. 958
does not provide an adequate remedy for 1njufrous imports from
communist and other nonmarket systems.

Nonmarket trade has already had serious effects on the U.S.
economy and on specific industries. Imports of light bulbs, golf
cérts. shoes, steel iteﬁé. glass, and textiles have often come in
at prices based on political considerations that undercut U.S. pro-
duction. 1In addition, sudden surges -- from twenty six thousand
dozen (312 thousand) to over a hundred thousand dozen (1.2 million)
sweaters from China\jn 1980, for example -- can cause serious pro-

blems in the U.S. of lost jobs and production.
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But neither the size nor the impact of this trade is monitored
by the government in accurate detail. (See attached).

The 1974 Trade Act defines nonmarket economies (NME's) as
those that are dominated or controlled by communism. It requires
the U.S. International Trade Commission to monitor trade with certain
NME's. At present, those listed for monitoring include: Albania,
Bulgaria, Cuba, Czechoslovakia, East Germany, certain parts of
Indochinasuchas Vietnam, North Korea, the Kurile Islands, Latvia,
Lithuania, Mongolia, Southern Sakhalin, Tanna Tuva, and the U.S.S.R.
In addition, four communist countries receiving most-favored-nation
(MFN) tariff treatment are also monitored: Hungary, China, Poland,
and Romania, For the.first time, the U.S. has dropped Yuqoalav;a
from that list.

As commonly understood, countertrade is a method long used by
nonmarket countries to avoid paying cash for imported products.
Years ago, it was most frequently used by Eastern European countries,
but such deals are now being forced upon a wide range of countries,

including the United States, despite the fact that historically

U.S. firms preferred straight cash deals. Recently, the Wall Street
Journal reported on the growing practice of U.S. countertrade deals.

Here i8 just one reported example: General Electric agrees to

sell $142 million worth of electric turbine generators to Romanié
(an NME) for use in a nuclear power plant in that country. 1In
return, GE agreed to buy or market overseas Romanian products valued
at the full cost of the U.S. generators. As if that were not
enough, GE also agreed to export technology that could result in

Romania successfully competing with GE in overseas markets.
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As a final sweetener, GE assisted Romania in obtaining a $120
million loaﬁ from the Export-Import Bank, and is pressing prlvaée
banks to lend Romania an additional $200 million. The whole point
" of this illustration is that market disruption caGéed by U.S. trade
with nonmarket economies is far more complex than a simple examina-
tion of artificiai pricing‘practices by those countries would
reveal. Such lopsided countertrade deals as the one GE has recently
made are equally disruptive. These deals are a form of barter that
do not fit into the modest protection afforded by existing trade
laws and policies which are geared to market economies and a supposed
"free trade" philosophy. .This is because the foreign countries and
companies pressuring for these agreements do not pretend to practice
either "free trade” or to follow the underlying principles of a
market economy. In this regard, we note that Romania has recently
adopted foreign trade legislation that firmly established the
brinclple of "parallel sales," or full countertrade, as part of
each contract with a Western cémpany. .

The seriousness of these problems was pointed out to this
Subcommittee in testimony by AFL-CIO President Lane Kirkland on
July 13, 1981:

"The impact on U.S. trade of barter arrangements

can be large. Pricing policies of the firms using

barter and/or of a communist country are not based on

product cost as in a market system. Countertrade is

a serious danger because of the continued transfer of

technology and the loss of production and jobs. Yet

countertrade may represent 20 percent of world trade
in the 1980s.

—-—s -
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"Critical U.S. military technologies have been
handed over to nations committed to support the
Soviet Union as part of a massive pattern of trans-
ferring U.S. technology around the world.

“The AFL-CIO has long urged adequate monitoring
of nonmarket trade and bilateral regqulation."”

. Artifical pricing is indigenous to NME's because their prices’
are government controlled, and their economies are government
plannedv»— heavily subsidized ~- and therefore not reflective of
an interplay between supply and demand. Production costs are not
susceptible to real measurement. Their sales are not based on
traditional market factors such as costs and profits. Their aim is
to pﬁsh exports as a source of foreign exchange o;‘barter to aid in
internal industrial development or other governmental policies.

For these reasons, a "free trade" country ends up playing Russian
Roulette when trying to make the price comparisons necessary to
establish dumping. The most famous example of this problem, of
-course, is the Polish golf cart case, in which the Poles, who have
no golf courses in their country, were selling golf carts in the
United States at exceptI;nally low prices and disrupting the American
market for golf carts. Since there was no internal market for golf
carts in Poland, it was impossible to apply the normal test for
dumping -~ selling below prices charged in the home country -- or
below cost of production.

Given the history of trade disruption caused by nonmarket
economy countries, the first issue that must be addressed is whether
the present law definition of NME's is adequate. We suggest
that it is cle§£l!~pot adequate and recommend that additional

language be added to present law so as to include coverage of sales
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by government controlled and planned econom{és along with communist
countries now covered by definition. 1In this regard, we do not
think it is necessary to scrap the current definition of an NME, as
proposed by S. 958, and start from scratch but rather we prefer to
build on the current definition to reflect the fact that nonmarket
economies are not only communist countries but also include govern-
ment planned, heavily subsidized economies.

current law is totally inadequate for taking care of these
problems. Both the General Agreement on Tariffs and Trade {GATT)
and U.S. law are geared to "free market" economies. 1In 1978,
Treasury Department regulations sought to cope with these problemé
through the use of concepts of "comparable economy" or "constructed
value" (which could include hypothetical costs). At the time, the
AFL-CIO urged that those regulations be withdrawn. 1In a letter
of opposition to the Commissioner of Customs (see attached letter
dated February 22, 1978), AFL-CIO Research Director, Rudy Oswald,
stated in part: »

"Dumping is not a theoretical problem for

American workers. It is a hard, unassailable, job

destroying fact. Imports of glass, shoes, golf carts,

bicycles, have been dumped at the expense of United

States workers. Now more sophisticated equipment,

such as aircraft engines, computer parts, etc., are

coming in from communist countries and costing United

States jobs. Any regulation to reduce the penalties

for illegal dumping of these products is against the

best interests of the United States and a mockery of

United States' law."

S. 958 would permit an interested party -- as defined in
current law -- to file a complaint alleging artificial pricing
against an NME. If the respondent country provides "verifiable

information” sufficient to permit a normal countervailing duty or

L

=
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anti-dumping investigation, then the investigation will be conducted
without regard to whether an industry is injured or to whether the
establishment of an iﬂdqstry is materially retarded. In other
words, the current concegt of Section 406 of the '74° Trade Act

would cease.to exist, and instead would be redesigned to deal with
unfair trade practices rather than market disruption. The-purpose

for dangling this carrot in front of an NME is that in the long-

_term it might encourage it to “"develop the attributes of market

economies." The other side of the coin -- the stick -;-is that if
"yerifiable information" is not supplied suff;;ient to conduct such
an investigation, then an artificial pricing investigation will
commence.

‘ Assuming<;; artificial pricing investigation, it will be
defined to exist "whenever an article like an article produced by
such domestic industry, is imported directly or indirectly from éh.
NME country or countries at a price below the lowest free market
price of like articles." (Emphasis supplied)

The AFL-CIO opposes this approach because it calls for non-

objective bureaucratic determinations. For example, how can there

= D& .an objective determination of “"verifiable information" obtained

E;qm a state-~controlled economy under consideration in an adver-
sary proceeding? It would be preferable to retain and effectively
enforce market disruption -- the concept embodied in Section 406 =-

as determinative. We make this recommendation because it is the

~ sale by the nonmarket country -- not the country standing alone --

that adversely affects U.S. producers and workers.

-—— e .
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Moreover, the proposed definition of "artificial pricing” ‘
fails to take into account the fact that the United States is disx\
advantaged uniquely in Eaet-Weét relations. European countries
have bilateral quotas to prevent market disruption -- while the
U.S. has remained open to nonmarket countries. The only realistic
"free market" measure for a nonmarket import is the average b.s.
price for that product. Anything else would encourage imports
from nonmarket economies -- to the detriment of U.S. prodiuction.

For example, “"artificial pricing" should not be determined
on the basis that the Taiwanese sell a like article at a price.
equal to or slightly below that of a nonmarket economy. We sug-
gest that the preferable course of action is to follow the lead of
_ the European countries by preventing marke; disruption rather than
attempting simply to paper over the problem after it has occurred.
At the very least, the average U.S. price would be a fairer and
more accurate measure.

We would welcome the opportunity to work closely with the
members of this Subcommittee in your efforts to find legislative
solutions to these complex problems. Certainly S. 958 is servihg
the purpose of raising generél awareness that there is need for
prompt action -- we cannot afford to leave unattended market dis-
ruptions resulting from unbridled trade with nonmarket countries.

" The AFL-CIO, therefore, calls for complete and accurate
reporting of all nonmarket trade. The need for an effective and
basic tést Hith prompt action is long overdue.

Attachment
N\



February 22, 1978

_ Mr. Robert E. Chasen
Commissioner of Customs

. United States Customs Service
1301 Constitution Avenue
Vuhing‘bon, D.C. m

ATTENTION: Regulations and Legal Publications Division
Dear Mr, Chasent

The AFL-CIO opposes Treasury's proposed changes in the regulations
for enforcement of the Antidumping Aot against imports of products from
Communist countries, These changes, published in the Pederal Register on
January 9, 1978, would allow Treasury to set lower charges against imports
dumped by communist countries in the United States than those now required
by law. The AFI~CIO recommends that this unfair proposed change be with-
drawn. N

Dumping means selling a product in the United States at less than ’
fair value or less than the market price in the exporting country's market..
~ When & United States industry is hurt by dumping of imports, the law direots
. Treasury to put on a tariff to offset the unfair and 1llegal dumping price.
" Dumping is an illegal practice under the United States Antidumping Act of
1921, as amended, and international agreements.

co-nmist countries have no equivalent of "fair market value" in a
"market priocing system, because their prices are set by government regu~
lation. To determine dumping values, therefore, the Treasury established
. & practice of using prices charged for a similar product in a non-communist
country where market prices exist. In Section 321 (d) of the Trade Aot of
1974, Congress made this practice part of the United States antidumping law.
: &1912' Customs uended the regulation, 19 CFR Part 153.7, to conform with

t law.

; Now Treasury seeks to nod:lry that ruling and allow Treasury officials
to construct the appropriate value cbroad in one of three ways:

. ' First, actual sales price in a country with "conpara.ble" economioc
‘development to the communist oountry.
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AFL~CIO opposes this because no realistic comparisons of economic
development levels between market and non-market economies can be objeot-
ively established. Furthermore, a product can be dumped in the United
States from an underdeveloped country. The level of economic development
does not determine whether or not an unfair or illegal price is established.

Second, if no "conpa.rable country" exists which produces_the product,
'l‘reaaury could set up a "constructed value" based on costs of tle product
in a non-state controlled country. But that valus could be "adjusted for
differences in economic factors™ to meet the "comparable" country standard.

The AFL-CIO opposes this becauss it would call for non-objective
determinations by Treasury. The price in a dumping case is a market price
of a product -~ not a constructed or theoretical price.

Third, if no "oonparable country exists", Treasury can set up
hypothetical costs for "constructed value" vhich then can be adjusted for
differences on the basis of "specific objective components" or factors of
production. "Suoh specific components or factors of production, inoluding,
but not limited to, hours of labor required, quantities of raw materials
enployed, and amount of energy consumed, will be obtained from the state
controlled economy under consideration." Then the Seoretary of the Trea-
sury would be empowered to determine whether or not "verification" of theae
figures in the "state-controlled economy" meet his "satisfaction", and, if
80, these would be "valued in a non-state-controlled economy deteninod to
be comparable in economic development...." (1253.7 (b) (2)

The AFL-CIO opposes this because it is non-objeot:lve and because it
would set up an ever-larger bureaucracy to determine hypothetical infor-
mation. Again, dumping is sale in a market economy and must relate to
real market prices. ‘ . .

Dumping is not a theoretical problem for American workers. It is

a hard, unassailable, job destroying fact. Imports of glass, shoes, golf
carts, bicycles, have been dumped at the expense of United States workers.
Now. more sophisticated equipment such as airdéraft engines, computer parts,
etc., are coming in from communist countries and costing United States jobs.
Any regulation to reduce the penalties for illegal dumping of these products
is against the béat interests of the United States and a mockery of United
States'! law.

The Treasury Department has not justified any change in the current '
" regulation 153.7 and 153.27 which now conform with United States law. The
AFL-CIO urges withdrawal of the propesed changes.

Sincerely,
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STATEMENT OF ELIZABETH JAGER, AFL-CIO

Ms. JAGER. I didn’t have any additional statement. I did want to
comment that while it is not in our statement, I think it is interest-
ing to note that most Western countries do use their own prices or
artificial prices. And, therefore, if the United States does not, the

ricing system would tend to funnel the goods into the United

tates as, unfortunately, has happened in other areas where other
countries take another route. And since the United States is open,
and we are doing what looks to us to be the most realistic thing, we
are disadvantaging ourselves even worse.

The other comment that struck me in listening this morning was
that a distinction needs to be made between market forces and
market economies. There seems to be a belief that if countries like
Hungary or Yugoslavia or other countries develop market situa-
tions, that they are therefore trending in the direction of the U.S.-
type economy. And we would, in fact, be encouraging them to
become market economies. )

I must say that I haven’t found that experience has borne this
out. But the point is that all economies, even the nonmarket econo-
mies, have market forces in them. The issue before us is the issue
of political pricing and unrealistic pricing in this market. And I
was disappointed that more attention wasn’t paid to the impact in
this market, because I think that is the effect that the law is sup-
posedly designed to address.

And the third point I wanted to make was that I find it ironic at
this particular moment in history that we should be trying to
adjust laws so that dumping and subsidy proceedings would be
available to nonmarket economies in a different way, because we
are having so much difficttlill% with the market economies in this
area. We are also having difficulty in enforcing codes of conduct.
We do not know whether they are going to be effective. We have
new law, and we are in a state of not knowing Cfllite where it is
going. And I find it unfortunate, in fact, that this law might be ex-
tended before we even know the effects of the current godes.

Mr. KorLAN. There was one additional comment that I would
like to add based on listening to this morning’s testimony. I noticed
that the administration witness, Mr. Olmer, recommended that -
“your bill, Senator Heinz, include or contain an injury test in har-
mony with current U.S. antidumping and countervailing duty prac-
:mes while abiding by the requirements of our international obliga-

ions. .

I was surprised to see that in his testimony because in going
‘back and looking at the 1981 GAO study, I found that there was a
letter that he had sent the GAO on May 28, 1981, which in part—I
will just read the sentence: _

To unilaterally app‘}fdan injury test in cases involving nonmarket signatories of

the subsidies code could well complicate our trade relations with market oriented
signatory and nonsignatory countries.

And I think the statement that he was making at the time to the
GAO—countries that are not signing onto these things, not negoti-
ating, shouldn’t be getting the same benefits that others are get-
ting—that made sense at the time last May. And I am surprised to
see the change in philosophy on that now.

92-407 0—82—11
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Senator Heinz. Which provision do you agree with?

Mr. KorLAN. We are not looking for an injury test to be included
in your bill

 Senator DANFORTH. Senator Heinz.

Senator HeiNz. Mr. Koplan, you seem to suggest that you prefer
the existinﬁasection 406 market disruption apgroach to some of the

rotg}ems that we have. Do you believe that 406 has worked well to

a .

"Mr. KorLAN. No. We are not saying that it has. But if properly
enforced, the framework is there. If there was going to be a change,
we also made note of the fact that instead of the lowest price any-
where in the free market world, that it is the average U.S. price we
should be looking to at the least as an alternative. But, no, we are
not saying that 406 has worked well. But we are saying that there
is a framework there. And if enforced properly, it could work.

Senator Heinz. Well, as you know, this bill, at the same time
that it does many other things, does repeal 406 because you have
said and everybody else has said it doesn’t work. And my question
to you is: If it doesn’t work and 201 doesn’t work why do you sup-
port 408 as it stands?

Ms. JAGER. We support it because we believe that it can work.
And we believe that it is unfortunate to scrap existing law and
pass a new law which may not work either instead of making a
real effort to enforce a law that is there. I am very disturbed at the
attempt to move away from the provisions of title IV that recognize
that, yes, there is a difference between market and nonmarket
economies. There's a very real difference between Communist and
non-Communist countries. And I think that the scrapping of 406
would lend unfortunate weight to the view that there simply isn’t
any difference, that they all ought to be moving in this other direc-
tion. And, quite frankly, had it not been for the iroliferation of at-
tacks on 406, I suspect that it might have worked. I am always
hopeful that there will be a change in the way we look at things.
And that we can find out that it might not be bad every time to
restrain an import. .

Senator HEiNz. Well, if you have any suggestions on how to
make 406 work, I am sure Chairman Danforth and the rest of us
would welcome those. But let me ask you and Mr. Koplan the kind
of $64,000 question. It's somewhat ironic that the importers from
the nonmarket economies are attacking my bill. They have minced
no words. The geo le who compete with them, the manufacturers—
the [restaurant] ann a Council, for example—not from China but
those who manufacture china—are supporting my bill. That sug-
gests that my bill must be tougher on the nonmarket economies
and because it is tougher on the importers, it suggests that it must
give some kind of relief much better than current law. And my
-question is, which of those two sides: do you support? -Do you sup-
port the importers or our American manufacturers? : :

Ms. JAGER. I would like to respond to that, Senator Heinz, be-
cauge I'don’t think that the discussions I heard this morning were

ly very illustrative of what American manufacturers would say
‘about the bill had they heard the point of view that Senator Dan--
forth expressed earlier—in terms of the possibility that it might
not go the way these very excellent lawyers suggest that it will. 1.
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‘think that if I listened to Mr. Cunningham and had retained him,
that I might be persuaded that this would be an excellent way to
handle it, too. But I am not persuaded. And I thought that the ex-
lanation that Senator Danforth gave of how it might work would
duce some American manufacturers to share our concerns. As for
the importers, I didn’t hear any importer want to retain 406.
‘Maybe I didn't catch it. I thought that—one of the lawyers did, but
I didn’t think he was representing importers, I thought he was rep- -
resenting the nonmarket economies.

B And I think their experience so far, because it has been handled
:ﬁ golitically, would lead them to believe that it should work out

: at way.

Senator HEiNz. Well, one of the answers that was supplied to
Senator Danforth’s thothetical example was that if the nonmar-
ket economy were selling at a price that was below its cost of
dumping—it was dumping, but it was selling at a price that basi-
cally was comgetitive with other hypothetical free market coun-
tries such as Japan—that it would be Japan that would be our
problem. And that, therefore, while it is an interesting hypotheti-
cal groblem, in fact, Japan is our problem. And when we have
problems of that nature, indeed, they are very hypothetical as in

the case of Poland, there is going to be a problem in that area. If

‘that’s the case, then the real problem lies elsewhere.

Mr. KopLAN. I thought; Senator, that the response on that h
thetical was that it wasn't clear as to how it would turn out under

_the bill, and that it was sible, the way the bill was drafted, that

what we might normally consider to dumping might not be
' _~dumping because it’s below that lowest price. I didn’t think that
the witnesses came down positive as to what the result would be.

Senator HEINz. Let me just say——

Mr. KopPLAN. Yes.

Senator HeiNz. As you read the bill, is it your understanding
‘that anybody in this country is precluded from seeking antidump-
ing complaints, procedure and remedy against the hypothetical ex-
ample, if that is what is going on? I, obviously, wrote the bill, and I
did not construct it with that goal in mind. And it is clearly the
intent, as stated in remarks that were made here that that is the
- other remedy if there is a situation where any country is clearly
- — just dumping here. o

Mr. KorLAN. I had not focused on that possibility, but.in listen-
ing to the back and forth on that issue this morning, I think that it
is ible that unfortunate result might be obtained under the
bill. I know that is not what you intended. .

Senator HeiNz. Take a careful look at that. It may be- possible.
I'm not sure it is and I am not sure you will necessarily come to
the conclusion you just expressed. You may or you may not. Take a
careful look at that. ) '

Ms. JAGER. Can I make a suggestion in terms of your suggestion
that the fault is Japan, that the cause of the problem is Japan:
From the standpoint of— '

~ Senator Heinz. Hypothetical. .
~ Ms. JAGER. In the hypothetical, from the standpoint of a U.S. in-
jured party, it relates to the point of having further injury. The
small producers or a group of workers has neither the time, the
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money or the access to information to go from here, to here, to
“here to prove whether it's Japan or Taiwan or Yugoslavia or the

Soviet. In fact, in real life, it is probably all of them who are cost-

ing that particular plant and that group of workers their jobs and

their production. And it's this problem that I think has to be ad-
dressed. That is the reason that the injury test, to us, is so unfair.

It is just a terribly unfair test for Americans.

Senator HEeiNz. The traditional way that we have dealt with
cases of market disruption is not on a country-by-country basis. We
have always dealt with it on an aggregate basis. The escape clause
in section 201, I don't believe, as written, that section 201 is totally
sufficient. And we will be introducing a series of amendments to
201, which I believe will vastly improve it. You may be familiar
with some of that.

I would think that what you said, Ms. Jager, is true. That it is
very costly, very difficult for these small firms to do that. It is even
more impossible on a country-by-country basis. And what we need
to do to answer your specific concern is to look at the overall ques-
tion of market disruption and how to treat that with an escape
clause procedure. Compared to other people’s so-called escape
clause procedures—incredibly bigger, with lots of hoops to jump
through. The Italians have a great escape clause on Japanese auto-
mobiles. When the 3,000th automobile comes off the ship, they stop
unloading the ship. They don’t go to their equivalent of the Italian
International Trade Commission and seek determinations. They
just do it. I'm not saying we should emulate them. I think there
are a number of improvements to be made there.

Mr. KorLAN. I just wanted to ask two very brief questions in

~ regard to the discussion this morning. One of the sgggestions that
we made was that the present definition be retained but that we
try to develop in addition to that definition of a nonmarket econ-
omy is—additional standards. Standards that would bring in, as
you all pointed out this morning, those countries that operate the
same way and are, in fact, nonmarket countries or have industries
that are nonmarket, but might not be Communist controlled.

Would you consider trying to add to the existing definition and

come up with a standard that would do that? .

Senator HEINz. Certainly. We are willing. Over the past 2 years,
we have tried just about everything we thought we could pick up

:;‘od if there are more things we should pick up, we can try them
Mr. KorLAN. And then the last question is: Would you rule out
the recommendation that at the least, the average U.S. price would
be a fair and more accurate measure?

Senator HEINZ, A parallel approach would be to take an average
price of all market producers, an average price, or some other
standard which might have the same result. The question that
came to my mind was whether that average price of all free
marl:gt producers_would be a better standard to the industry in
question. : -

Ms. JAGeR. I have problems in terms of relative practicality, but-
also in terms of the interest of U.S. producers, which I think is a -
terribly important issue here. -
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Senator Heinz. Well, I think you sacrifice simplicity and invite
complexity.

Ms. JAGER. And I thought that Mr. Verrill's comments about
how difficult it would be to find the average price might indicate
how difficult it might be.

Senator Heinz. What you suggest is that under certain circum-
stances it might be very appropriate to do as you suggest. I don’t
know. I haven’t made up my mind in every single instance 80 I
can’t answer your question.

Senator DaANFORTH. Thank you.

gfhereupon, at 11:456 am. the hearing was adjourned.]

direction of the chairman the following communications were
N made a part of the hearing record:]

-~



162

STATEMENT

by the
American Brush Manufacturers Association
to-
U.S. Senate Finance Subcommittee on International Trade
Re: S.958

December 2, 1981

The American Brush Manufacturers Association, 1900 Arch Street, Philadelphia,
Pennsylvania, 19103, wishes to comment as follows regarding Bill S$.958 by
Senator John Heinz (R.,Pa.) to amend the Trade Act of 1974 to provide a
special remedy for the artificial pricing of articles produced by nonmarket
economy countries.

The ABMA, founded in 1918, consists of 120 brush manufacturing companies
and 80 suppliers and equipment and supplies, representing the recognized
voice of the American brush manufacturing industry. Members' sales
covering all types of brushes and paint rollers comprise an estimated

85% - 90% of total American manufacturing volume. The manufacturer
members, called "Active” members, are divided into divisions based on

the major types of brushes they produce; paint applicator, personal,
household maintenance, artist and industrial.

Following a survey of all members to determine their views on S.958,

our Association wishes to go on record in support of passage of this
legislagion. Basically, this position is based on a perception that
artificial pricing of brush products by nonmarket foreign countries
represents a real, demonstrable threat to the American manufacturing
industry for which no effective remedy exzsts in present law and
‘regulation.

In the case of paint brushes, particularly those that are now being
imported by the People's Repuhlic of China, members inforr. us that

such brushes comprised of natural hog bristle are reaching the retail

BEST COPY AVAILABLE
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market at prices equivalent to the cost of the hog bristle alone by
domestic manufacturing companies. We see this fact as a clear demonstra-
tion of what "artificial pricing" sfgnifies. Such selling techniques
can only be carried out by nonmarket countries where the motivation is
to secure dollar exchange rather than a free enterprise motivation,
which basically requires all costs of material, productloﬁ, distribution
and marketing be covered, as well as a reasonable return on investment
achieved.

Since Most Favored Nation tariff status was granted to the Republic of
China last year, imports of paint brushes have dramatically increased
from $70,000 in the first six months of 1980 to $329,000 in the first

six months of 1981. Such a dramatic increase comes in the face of
declining shipments by the domestic manufacturing industry brought about
by slow business conditions in the construction industry and a broadening
general recession. Such shipments declined 6.4% in the third quarter of
1981 compared to the second quarter of the year. While shipments for the
first nine months increased 8.46% over the first nine months of 1980,

- this changs.does not even overcome the general rate of inflation, and
therefore represents a reduction in physical volume of brushes shipped.
Paint brush tariffs to most favored nations are now at the level of 7%
and an investigation is now underway by the International Trade Commission
as to whether they should be eliminated completely for the Republic of
China due to their status as a less developed country. Such a change,

if adopted, would further increase the capability of artificial pricing
techniques to undercut the costs of domestic producers.

Paint brushes are a relatively simple product to produce, the main raw
material comprised of hog bristle. 1In addition to the artificial
pricing of the bristle by the Republic of China, referred to above,
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the very low cost of labor in China serves further to undercut the

ability of domestic producers to preserve their market share.

Since the Republic of China does not produce synthetic brush filaments,

their ability-to penetrate the U.S. market as demonstrated above would

be dramatically increased. No doubt in future yeard we can expect that

such products will become available in China. Synthetic filament paint

brushes are preferred by the do-it~yourself market, whereas natural

hog bristles are preferred by the professional painter.

Members report that the quality of Chinese paint brushes is equivalent

to U.S. made producté,

price ranges. Handles:

due to the low cost of
We have used the paint
clearly measured for a

basic need for passage

and are mainly concentrated in the lower to medium
receive a much better finish L; the Chinese brushes
labor that can be committed to their finishing.
brush to illustrate a basic problem that can be
specific product. We believe it demonstrates the

of $.958, and urge favorable consideration by

the Committee on Finance.

RGC/paf

-

Respectfully submitted, -
ROBERT G. CLIFTON

Managing Director,
ABMA



Sheldea L. Richman

166

Council o
fora -
Competitive
Economy

Director of Research

1 December 1981

The Hon. John C. Danforth, Chairman
Subcommittee on International Trade
Committee on Finance
2227 pirksen Senate Office Building
Washington, DC 20510

Dear Sen. Danforth: =

The purpose of S. 958 is to give the government a way
to determine when nonmarket societies have "dumped" products:
in the American market. In the view of the Council for a
Competitive Economy, such legislation is not only unnecessary,
it is unjust and harmful. "Dumping,” as explained in the
enclosed Council "Issue Analysis," is a concept that cannot
be usefully defined. All it -is "good" for is to prevent trade
between American consumers and foreign sellers, which means
it is n6 good at all.

~ The Council steadfastly upholds the rights of
consumers to trade with whomever they wish, free from qovernment
interference. No one has the right to stoo American citizens
from seeking the best buy they can find, even from people
in nonmarket societies. If this means dealina with foreian
gsellers who under-price American firms, that is a loaical -
implication of the freedom we pride ourselves on. To praise
freedom and free enterprise only until it means a loss of
sales for U.S. firms is to gravely compromise one's principles.
This is precisely how many business people have worked against
free enterprise. Moreover, interference with voluntary exchange
wastes resources; that cannot benefit anyone for long,

As to the charges about unfair competition, I refer
you and your colleagues to the enclosed paper. 1 would appreciate
your entering this letter and the paper in the official record.

Sincerely, )

Bnclosures

410 First Street, S.E.  Washington, D.C. 20003
: (202) $44-3786
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M ISSUE ANALYSIS

Councl] for a Competitive Bconomy e 4I0FirstSireet,S.E. o Washington, D.C.20003 e 5443786

August 6, 1980

" Dumping: The Bogeyman of World Trade

By Sheldon L. Richman
Director of Research

"If a foreign country can supply us with a commodity
cheaper than we ourselves can make it, better buy it of them
with some part of the produce of our own industry, employed-
in a way in which we have some advantage. The me:ql )
industry of the country...will not thereby be diminished...but
only left to find out the way in which it can be employed to
the greatest advantage.”

Adam Smith, The Wealth of Na'éton-

. Dumping. The very word sounds obnoxious and aggressive.
One dumps garbage or sludge. In discussions of dumping in a
world-trade context, it is sometimes hard to remember that
the things being dumped are not garbage and sludge but
products Americans want: steel, television sets, typewriters,
and so on. Nevertheless, producers 1““""“2},{ complain
that foreign rivals are damaging the economy 8 way.

The case that has received the most publicity is U.S8. °
Steel's dumping-suits against seven European nations. .
(Others may be filed against Japan and Canada.) U.8. Steel
and most of its domestic colleagues believe that an
steelmakers are subsidiszed by their governments, enabling
them to #éll at an artificially low price in the American »
market. This, they say, is unfair and should be compsnsated
through government-imposed duties that would force prices of
foreign steel up to what domestic firms charge. .

Opponents of the suits have responded, in ﬁm. ‘that -
the subsidies to the Buropean steelmakers are small and that
the domestic industry's main problem is ebcohmneo rathex

BEST COPY AVAILABLE
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than unfair eongetltion. In sum, the rebuttal is that there
is no "dumping. ’

While it is true that the subsidies are minimal (however
objectionable) and the domestic steel industry (for several
reasons) has been a poor competitor, these facts are beside __
the point. Such argunentl imply that were subsidies large

———and-were the domestic industry in good shape, dumping would
be worthy of objection and counteraction by the government.
For the purposes of this paper, then, we shall assume
that U.S. Steel's charges are true, that foreign steelmakers
do collude with their governments and do undersell their
American competition. We will demonstrate that even under
these circumstances, "dumping" cannot be usefully defined,
that it would not constitute “unfair" competition even if it
could be, and that complaints againat dumping are based on a
twisted notion of competition and the market process.

“DUMPING" DEFINED
*bumping" is usually regarded as the pricing of imports
to the American market below "production costs,™ "fair
market value,” or home-market prices. BSince one or some
combination of these is conventionally taken as a valid
standard of fair pricing, dumping is alleged to be unfair,
==——But—there is more to dumping than this. To really qualify
as dumping, the price must be below what domestic firms
charge. American firms don't complain when their foreign
rivals charge less than these oriteria indicate so long as
the foreign goods are astill priced above American goods. So
. apparently the realoffense of forelgn firms is that their
products sell for less, whatever the reasonl

oo But therxe's an inconsistency here: If subsidized
foreign firms harm a domestic industry when they under-
price, don't they also harm it when they charge the same as
domestic firms? After all, without the subsidy, they might
————have had to charge more than American firms. Moreover,
subsidized foreign ¥irms charging more than their American
competition could be accused of harming the American industry,
since without the subsidy, presumably they would have to
charge even more! The upshot is that by protectionist logic
any pricé& charged-by a subsidized importer is unfair,
an& the only remedy is exclusion.
The flawed premise in the dumping concept is that fairness
in pricing lies in pegging prices to costs, fair-market
value or home-market prices. Why are these criteria of
fairness? They were never the criteria of free traders
historically. Fairness in trade can mean only one thing:
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voluntary consent of buyers and sellers. It has nothing
to do with relations among competing sellers. (If a
businessman blows up his competitor's plant, we don't say
he competed unfairly; we say he committed a crime.)

Examination of the three criteria shows that they cannot
be guides to fair pricing. Since costs are opportunities
foregone, their magnitudes are subjective, unmeasurable and,
hence, unsuitable for judging prices. It is bad economics
to look at money outlays in determining real costs. The
cost of any action is the most attractive alternative passed
up at the time of the decision. Once a decision is made,
the costs are ephemeral bygones.

A firm decides to sell its products at a given price
because it expects this option to yield greater benefits than_
any alternative. But if that's so, abstaining from the
sale or charging a higher price must entail lesser benefits,
that is, greater costs, in tlhie seller's judgement. This is
true even if the price is below outlays for production. Past
costs of production are irrevocable and cun exercise no
influence on prices. (Future costs are unknown.) The
upshot is that unless the price is expected (by the seller) to
rise later or unless he can consume the product himself
to greater advantage, the sale is costless. It follows,
then, that the price in any voluntary sale is necessarily
above "costs" or the sale would not have occurred. By
this definition, dumping is impossible.

The fajir-market standard makeés even less sense. There
is no fair-market value apart from the real market activities
of real people. If a price is accepted in the market, it
neqpssarily accords with the somepne's valuation of the
product. Prices below fair-mark€ét value in this sense are
impossible.

As for different prices in different locations, while
the market tends toward uniform prices of comparable products,
differences can occur for various reaons.  What's important
here is that as long as both prices are voluntarily agreed
to, nothing about them is unfair. If we grant, for argument's
sake, that different prices are evidence of unfairness, we
could as easily conclude that the higher price, not the
lower one, is unfatr. But that conc?usIon is never drawn
by those who complain about dumping.

We must conclude, then, that dumping is nothing more
than the pricing of imports below domestic products.
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COMPETITION MISCONSTRUED

Dismissing dumping as a useful concept, however, will
satisfy neither the domestic firms nor their modern mercantilist
mentors, who are likely to respond that their real concern-
is that forelzn firms don't operate under the same conditions

-as American firms. Foreign firms pay lower taxes, perhaps;
their labor costs are lower; unions are weaker and so on.
It is too easy at this point to go for the reductio ad -
absurdum. Imagine a domestic winemaker asking for antidumping
duties against a foreign firm because the foreign country
has a longer summdx, giving it an advantage in grape-growing.
(Frederic Bastiat imagined somethin’ similar in 1850. See
his "Candlemakers' Petition" in the’ June issue of the Council's
newsletter, COMPETITION.) Or imagine an American producer
of kangaroo meat asking for duties on his Australian competitors
because kangaroos are native to Australia. 1In both cases,
conditions are unequal. But conditions are always unequal.
No .two positions on earth are identical. No two competitors
have the same enplozees working for them, or the same machines.
If identical conditions are what determine fair competition,
all ¢ tition is unfair, even that among domestic firms.
{Why gonsi tirms In Minnesota, say, accuse firms in Texas of
dunmping since weather and labor conditions are unequal?)

At root is a fallacious notion of competition. The
word has two distinct senses, and the confusion between them
leads to misunderstanding and bad policy. The gaming sense
of competition is different from, though similar to, the
economic sense. In games, competition is an end in itself.
One plays the game to-play the game. The competitor can
have other purposes, but the game is fundamentally an end in
itself. Further, the objective of the game has no meaning
outside of the rules. Getting to home piate, for example,
has no significance apart from the rules oi baseball.

Economic competition is different. It is not primarily
an end in itself. It is a by-product of the activities of
sellers and the freedom of consumers to choose among them.
Unlike in games, the ends of economic competition--the well-
being of consumers and producers--are significant apart from
any rules. In the economic system, the ends define the
rules; in games, the rules define the ends. Consumers and
producers decide how best to serve their well-being, then
they pursue it. The rules we acknowledge--the rights of
their fellows, etc.-~follow from the ends. In contrast, the
objective of games is to follow the rules competently. The
end cannot be pursued independently of the game or the
rules; in fact, to attempt such is to change the game.
("Tennis," wherein players could catch the ball before
hitting it back across the net, would not he tennis.)

—~—
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The significance of this is that while “equal conditions*®
in games is a matter of fairness among players, it has
nothing to do with fairness in economic competition. 1If one
card player can read the back of the cards, that is indeed
unfair competition. But if one firm undersells another
because its taxes are lower, nothing unfair has occurred
between them. It hasn't violated any "rules” of competition;
it certainly hasn't violated the rights of competitors.

. what gives some plausibility to the case against dumping
/18 that when foreign governments subsidize their industries,
they do so at the expense of their citizens. If Japanese
steel firms get political favors, Japanese citizens are
forced to pay. This violates their rights. The unfairness,
‘however, is confined to them.

Perhaps without subsidies to foreign firms, American
£irms would do better. This is by no means self-evident.
The regulations attendant with subsidies may do more harm
than the subsidies do good. It is plausible that foreign
firms would compete more vigorously if their governments
adopt a laissez faire policy.

Critics of dumping, it should be pointed out, do not
mean to garner sympathy for the Japanese taxpayers; they
appear quite willing -to see American taxpayers similarly
harnessed to "promote exports™ or to shelter "mature industries."
Further, some of the measures regarded as subsidies are
nothing of the kind., Lower taxes, tax credits and refunds,
faster depreciation--none of these are subsidies because
they constitute a lessening of government power, allowing
producers to keep their own property. A subsidy is the
reverse, an exercise of government power to redistribute
property from the taxpayers to someone else.

To the extent that foreign governments force their
citizens to subsidize industry, the free market is hampered
We hope those citizens put a stop to it for their own sakes.
But the U.S. government can and should do nothing to right
that injustice. Anything it does only compounds the injustice.
Preventing American citizens from paying the lowest prices
they can get would be a bizarre act of justice indeed.

AT THE "MERCY" OF TRADE

The foregoing will leave many people concerned that
unbridled world competition might ruin American industries
and create permanent unemployment. Industry and union
leaders have united on this point. What does the case for
free trade have to say about it?

First, we can't say with certainty what will happen to

any American industry or firm in the face of competition.
Only the market can tell. But let's imagine th.. worst case,
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that foreign competition is able to make the American steel
Lndustx{ unprofitable, and so it shuts down. What then? 1In
1881, William Graham Sumner considered the same quéstion
regarding America's shipping industry, which continues to
be heavily subsidized. He wrote:

The only question which is of importance

is this: are the people of the United

States better employed now than they

would be engaged in owning and sailing

ships? If they were under no restraints

or interferences, that question also

would answer itself. If Americans owned

no ships and sailed no ships, but hired

the people of other countries to do

their ocean transportation for them, it

would simply prove that Americans had

some better employment for théir capital

and labor. They would get transportation

as cheaply as possible. That is all

they care for, and it would be as foolish

for any nation to_ insist on doing its

own ocean transportation, devoting to this

use cagltal and labor which might be

otherwise more profitably employed, as it

would be for a merchant to insist on

doing his own carting, when some person

engaged in carting offered him a contract

on more advantageous terms than those on

which he could do the work. ("shall

Americans Own Ships?" The Forgotten Man

and Other Essays.)

In other words, no great tragedy would befall the

American people if any particular industry doesn't exist

here. This situation would arise only were it more advantageous
to buy the product abroad and devote the American resources

to better projects. "Workers who produce products that are

sold to Japan to earn yen used to buy Japanese steel are
producing steel for the U.S. just as much as the men who
§e2dd::nth9 open-hearth funaces in Gary," writes Milton

rie .

But don't we deny ourselves a reliable supply of steel
if we become dependent on foreign producers? Not at all.
They don't sell us steel as a favor; they depend on the
trade for goods they can't produce themselves. The Japanese
export 8o much because they have to import so much.

Besides this, there is no steel monopolist among
foreign nations; competition precludes American dependence
on any one firm. Potential supply interruptions can and
will be planned for by that critical function of the free
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‘economyz speculation. Entrepreneurs sensing a future
interruption will buy up steel and hold it in anticipation
“of increased scarcity.

So foreign trade, even in the extreme case we've considered,
does not put the American people "at the mercy" of foreign .
producers. It does, however, make our populations interdependent,
as trade always does. Few of us could live self-sufficiently.
The benefits of trade and the division of labor are incalculable;
life itself depends on it. We should welcome it, realizing
that peace is the greatest dividend. People who profit
from an intricate network of worldwide exchanges are less
likely to go to war; they have too much to lose. (For proof
that OPEC is not an example of subordination to foreign
trade, see Council's Issue Analysis "The Energy Shortage:
Planned Chaos.")

UNEMPLOYMENT

Theré still is the fear of unemployment to be considered.
In our worst-case scenario, won't steelworkers and others
lose their jobs? Yes, but that is not the same thing as
permanent unemployment. People are constantly losing jobs
and capital as a result of changes in the economy. " Everyone
knows of that possibility-when he-takes a job or makes an
investment. What counts is that as long as human wants are
unlimited, labor and capital will be in demand. We don't
need to make work; there will never be enough workers and
capital to produce all the things we would 1ike. If there's
no steel industry in the United States, the steelworkers will
produce something else.

If our present high unemployment and general economic
condition seem to refute this, look again. We don't have
unemployment and idle capacity because consumers are already
fully satisfied. We have these because government intervention -
in the economy has induced malinvestments_(through inflation)
and hampered the re-channeling of labor and capital to
better ventures (specifically, with wage rates made rigid by
labor legislation, the corporate-income-and capital~gains
taxes and other measures). In general, government interference
has ossified the economic system, hardening the arteries of
the marketplace and placing our prosperity and liberty in
grave jeopardy.

The absurdity of the conventional view of employment
can be seen-in a story told by Frederic Bastiat in the 19th
century. He imagined that Robinson Crusoe decides to make a
wooden plank so he can more easily carry things from one
level to another. As he sets to work, Friday notices that a
plank of perfectly suitable dimensions has washed up on
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shore. When he offers to fetch it, Crusoce says, "No,
Priday. You will cause me great hardship if you bring me
the plank. I estimate that it will take me three hours to
build one. 1In turn, it will coreate am additional hour of
work because I will have to re-sharpen my tools., That is
four hours of unemployment that you cause by fetching the
free plank."

Crusoe's foolishness is obvious. The "dumped” plank
frees four hours for things (work, leisure) he wouldn't have
_had otherwise. Serendipity provided the plank plus things he
couldn't afford before.

. We work so that we may consume, not vice versa. ' Deliberately
choosing the most costly way to achieve something doesn't
enrich, but impoverishes, us. Costs are opportunities foregone.
The lower the costs, the more opportunities we can- take
~-advantage of.

SDNCLUSION

There is no conflict between what is just and whatis
productive. The market's virtue lies .in promoting the well~
being of all by leaving each participant free to pursue his
personal well-being. Trade benefits each party or it does
not occur. This is true even if trade transcends political
boundaries. Government effort to direct the market, even
when motivated by actual hardship, only spreads and intensifies
the hardship, leaving everyone (excluding the bureaucrats
and privileged interests) worse off.

92407 0—82-—12
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Statement of
Peter D. Ehrenhaft
Submitted on behalf of Polish State Enterprises
owning importers of products from the
Polish People's Republic
in connection with 8. 958, =
97th Cong., 18t Sess. (1981)
Before the Subcommittee on Trade
of the Senate Pinance Committee
' January 29, 1982

I am Peter Ehrenhaft, a partner in the Washington
office of Hughes Hubbard & Reed. As Senator Heinz has noted
‘in his remarks in introducing S. 958, 1 was the Deputy Assis-.
tant Sedretary of the Treasury responsible for the adminis-
tration of the antidumping and countervailing ddﬁy laws from
1977 to 1979, until -- as it is sometimes said -- this Com-
mittee suggested that I be reorganized out of my jobl 1In
any event, from that vantage point, I gained an intimate
knowledge of the problems the bill seeks t;-address and which
this Committee is now considering.

Since returning to private practice about two
years ago, I have had the privilege ;f counseling certain
importers of Polish merchandise, in particular, Polfoods,
Inc. in New York City. That firmijmports“hama, amoﬁg other
-- food items, from Poland, It is on behalf of Polfoods and
other Polish importers that I am presenting this statement.
I have alst continued my interest in this subject on a more
academic front: I teach a~cout§;-1n trade policy at the ..
University of Pennsylvania Law School together with my former
colleague at the Treasury, Bob Mundheim, and I write and speak

on the subject.
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First, I want to express support for some of the
. concepts underlying Senator Heinz' bill. We agree that it is
appropriate to 'depoliticize' U.S.-trade law and to deal with
imports o£~911 countries on an evenhanded basis. We applaud

the proposed elimination of Section 406 of the Trade Act. We

.-welcome the effort to simplify and make more workable the

rules concerning the appl;catibn of the antidumping laws to

imports from economies existing laws call "gstate-controlled."”
Second, I must deplore the notion in this bill that

that the United States might deny to certain of its trading

partners -- even members of GATT and signatories of the

. Antidumping Code -- the opportunity to demonstrate their

exports are not causing injury to U.S. industries before

antidumping duties are imposed. As we understand the proposed

statute, it would enable the Secretary of Commerce easily to

apply penal duties to imports from a country such as Poland

without any injury determination. Even Section 406 bowed to
the international obligations of this country by including an

injury test. We could not support repeal of Section 406 at

the price of foregoing an injury standard in a new law,
Third, we would urge this Committee to consider -

favorably the recommendations made last September by the

General Accounting 0£f1ce:/ in its report on the trade laws

:/GAO, *"U.S. Laws and Regulations Applicable to Imports

from Non-Market Economies Could be Improved,” Report ID-81-35

(Sept. 3, 1981).

—

~
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affecting imports from non-market economies. 8. 958 does
build on one of- the two tests the GAO recommended; but we
shggost strongly that the other test be included as well.
Finally, I will suggest that the countervailing duty

law be amended in the manner contemplated by the MTN Subsidies
Code, namely, that the subsidy effects on products from
state-controlled economies be measured by the techniques
~ applied in calculating dumping margins -- in accordance with
dumping rules the GAO has recommended.

'~ I. The trade laws should deal with imports from all

countries on an evenhanded basis and on economic, rather than

political, grounds. -
In his remarks introducing S. 958, Senator Hein:z

noted that "most observers have made a convincing case that
[U,S. trade] legislag§on should, where possible, treat
nonfgarket economies like anyone else."™ His bill is built, in
part, on this principle. Such a policy of evenhanded and
non-discriminatory law'ﬁould promoté trade, serve the cause of
peace a;d gset a good example in a world too ready to draw
lines between "good guys" and “"others."”

The Polish importers I represent very much welcome .
this initiative. But Chairman Danforth, in calling this
hearing, has sensibly asked whether trade with non-market
economies can be conducted on principles like those applied to
our tf;dition;I trading partners< - And, he asked, h&w are "state-
controlled economies” to be identified, as such, assuming some-

special treatment were‘regarded as necessary or desirable?

-
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We believe trade can be conducted between Poland and the
United States on an apolitical basis, and that sensible -~
albeit occasionally "special" -~ rules may and can be applied
to facilitate the process, recognizing the differences between
the two countries' economic systems.
a .
A, Special rules may be needed before applying the

antidumping and countervailing duty laws to imports from

state-controlled economies.

To the extent the antidumping law, in particular, is

based on notions of discriminatory pricing between home and
export markets, some separate procedure for applying that
law to products from non-market economies is probably neces-
sary due to difficulties 1n;finding a common denominator for
comparing the pricef in the two economies. Moreover, as the
antidumping law is now seen as even more significantly a
measure directed against saies below cost than against sales
at different prices, if the costs of a producer in a non~
market economy are expressed in terms of a currency that it is
difficult to convert to dollars, some<spécia1 ruleé may be
needed to enable the Administrator to make alternative
measurements of that producer's "costs.”

The countervailing duty law seems ill-fitted to any

imports from a non-market economy in which, to some degree,
all production is state directed and, thus, might be regarded
as "subsidized."™ As is discussed in greater detail below,
this statute should not apply directly to exports from "state-

qonttolled economies.*
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B. But Section 406 should be repealed.

No persuasive case has been made that a apeciai law
is needed to deal with so-called "market disruption" from
"Communist countries" (1denti£ied\£gr such treatment in
Section 406) much less from state-controlled economies more
generally.

‘ Section 406 is based on politics, not on economics,
If it is ‘general U.S. policy to foster trade with the state-
controlled economies, including the so-called "Communist®
countries, their exports to this country should not be singled
out for the particulgply onerous treatment ptovidéd by Section
406. Fortunately, from the point of view of Polish exporters,
this section has been infrequently invoked. 1In the single
case in which Polish goods were affected, the ITC found
S=1 that no "market disruption" within the meaning of the law
occurred. But the case of Anhydrous Ammonia from the USSR
illustrates the strange ways in which this section of the law
can be applied and -- most importantly -- how disruptive such
political invocation of the legal principles can be to long-
term trade relations. It is particularly a problem whep
applied, as it was in thgi case, to counter trade ttansietions
that are of such importance to Poland and many of the other
"state-controlled economies.® By its extension of Executive
discretion in the face of an ITC finding, it is contrary to
the sensible congressional efforts‘ihia_Committee pioneered
to adopt more predictable, judicialized import procedures,
such as those mandated by the Trade Agreeﬁents Act of 1979.
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Its loose terme and uncertain effects sit as an unsettling
cloud on the trade horizon. We can't be sure if and when it
may break and start to rain. As Senator Heinz has eloguently
made the case for the adequacy of Section 201 (and he might
add section 301) for dealing with rapid surges of imports from
any country -- a phenomenon, it might be added that has
rarely, if ever, been observed as occurring with respect to
imports from state-controlled economies -- I will only add
*Amen. "2/ ’

C. The new approach to imports from "state-
controlled economies” ought to apply to additional exporters.

~The GAO Report criticized the Commerce Department

for its failure to indicate the bases oh which it determines
that particular exporting countries are_"state-controlled.”

1t suggested three tests of its own: the existence of central
plannlqg of the entire eeonom;; the administrative establish-
nent of-aomestic {and presumably, export) prices; 329 the
non~-convertibility of the currency. These three tests seem
proper. But if they were rigorously and evenhandedly applied
to exports from all of the trading partners of the United
AStates, the result would be that many countries in addition to
the members of the CMEA and the PRC would be regarded as
"state-controlled.” 1Indeed, it might well be that but for the

%/section 232 of the Trade Expansion Act of 1962 would
also agpea:,to be adequate for dealing with_"national security”
cases involving trade from state-controlled economies. At
least no case has been made that that section of the law
requires revision.
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members of the OECD (and a few others), all of the other
countries of the world are more or less "state-controlled."”
And even some of the OBECD participants might be 8o regarded. |
.”bn the other hand, the tests articulated by the -
Commerce Department as decisive in its recent determination
thiz’uungary is "state~-controlled” within the meaning of the
antidumping law are not persuasive.:/ Commerce said
Hungary was "state-controlled” because
-~ axcess wages -paid to factory workers
arélapbject to a progressive income tax
at up to confiscatory 100% rates; -
== capital is availab}e to productive enter-
prises solely from internal sources or
.state-controlled banks; N
== the currency is nqg-convettible;
-- the government has the power to appoint
managers of enterprises. -
Other than the factor of currency non-convertibility, the
criteria cited might easily apply to state-owned companies in
the U.K. or France. And recent controls on capital movements

in the latter country might be cited ﬂb guggest that Prance is

a state-controlled economy under those tests. N
Clearly that is not the intent of the law or a
reasonable interpretation of its requirements. Senator Heinz'

bill seeks to avoid the political labels and to test exporting

2/46 Ped. Reg. 46152 (Sept. 17, 1981).
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- countries by economic criteria. Those which the GAO has
proposed arebworkabi; and adequate.-‘rhey should be enacted
into the statute and not left to agency discretion, lest -
the results be those observed in the Axles case, sending-

_confusing, 1f not essentially meaningless, signals to the
world trading community. If incorporated into the law, the
Secretary might then be encouraged to publish periodically the

. countries that presuﬁptively will be treated as "state-
¢ontrolled,” leaving to the parties the option of proving
otherwise withiin the readily recognized criteria of the law.
If they were applied, it may well be that the Polish economy
wil{,»ih“the light of -these tests, at some time no longer be
tegatdedu;éw;;tate-controlled.' This would grovide appro-
priate recognition to its status as a long-standing and
reliable trading partner of the United States.

II. The trade laws should not deny to members of

GATT, much less to signatories of the Antidumping Code, the --

benefits of an injury test in applying what is in theory and
fact an {gptidumging duty.*

While my clients welcome many of the concepts of

S. 958, they must deplore one aspect of the bill that could
. seriously disrupt trade from state-controlled exporters.
Proposed Section 406(c)(2) appears to violate the inter-
:Qnational-obliqgtions of the United States to its trading
partners in the GATT and, more particularly, to those who have
signed the Antidumping Code. It would also be ironic and, I

suggest, short-sightid, for the United States, as the principal

P —tud
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spokesman for a rule of law in international trade matters,
and the leader in seeking adoption and meticulous adherence to
the Codes that emerged from the MTN, now to turn its back on
the international rules it worked so hard to create.

Strong statements? Not t;; strong in the face of
the proposed measure, by which the Secretary of Commerce could
determine that insufficient verifiable information had been
provided.by an exporter from a state-controlled economy to »
permit the'ihveatigation to be conducted as_an antidumping
case, The consequence is allowing him to impose what a;ounts
to an antidumping duty without referring the matter to the ITC
for an injury'determination. While dressed in the coat of an
“artificial pricing duty,” this action would be but a rose by
another name, still smelling the same as any garden variety
antidumping duﬁy. .It is noteworthy, in this regard, that even
when it enacted Section 406, to deal with "market disruptions”
" from "Communist countries,” Congress felt it necessary and
appropriate that an injury test be included. 1In fact; the
existing standard of Section 406 may even be highgr than the
one mandated by the MTN Subsidies and Antidumping Codes if not
GATT itself. Congress cannot now retréat on this point and
eliminate the injury rule. Finally, it should be added that
aside from its disregard of our country's international
obligations, elimination of the injury test would constitute
‘am-invitation td‘?pply political pressure on the Administering
Ahthority‘to regard as "inadequate" whatever data a so-called

state-controlled economy exporter may furnish. It would thus
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generate efforts directly contrary to the manner in which
Congress in its most recent trade legislation of 1979 sought
to bring principléd decisionmaking to trade questions,

III. The GAO Report proposes sensible amendments

to the antidumping law preferable to those in the bill.

It is not unfair to suggest that imports from Poland
provided thé‘catalgst for the bill we are considering today.
Those familiar with the problems Senator aeinz has sought to
address know that golf carts produé;g by a Polish aircraft
manufacturer for the U.S. market provided the quintessential
“problem” case‘undar our antidumping law. The étoduct was
made and shipped by an enterprise whose sole commercial market
Qas the United States. ‘As has been aptly stated elsewhere,
fthe Poles. put the cart before the course®: there being no
golf courses in Poland, there were also no sales of the
product in the home market. And, indeed, there were no real
gales elsewhere, as sportsmen in other lands apparently regard
their hikes through the links an important part of the game!

But although much fun has been poked at this Polish
story, the Golf Cart case demonstrated convincingly that
the antidumping law and the Treasury Department's handling of
the problem before 1977 was, at the very least, not well
considered. At that\time, efforts were made to obtain the

_“fair value" og the golf carts from the prices at which an .
obscure Canadian producer sold a small quantity of carts:
-The results wgre unsatisfying to every participant in the

case. And when that producer went out of the business of
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making what Treasury had considered was as at least roughly
comparable foreign-made merchandise, it was necessary to
consider a new approach.

- It was at that juncture that I arrived at the
Treasury and ultimately came to be the beneficiary of the
advice Senator Heinz ment}bned in his introductory comments.

In 1978 we cdﬁvened "Interface I," bringing together repre-
sentatives of 1héustry and government -- domestic and foreign
-~ as well as a number of outdtanding academics. A talk I
gave at a ldneheon during that meeting may still be of interest
(and I am, therefore, attaching a copy). It spelled out the
criteria we thought ought to be a?plied in developing a set of
rules for the administration of the law with respect to
products such as those coming from Poland. In essence, we
said the rules had to be . h -
-- fair, and not discriminate against the
so-called “state-controlled economies”
because of their political systems;
-~ consistent with existing principles of
wthe antidumping law; and
-- perhaps, most crucial, 'aduinistrablé'
by government officials (and,'of course,
the parties concerned).
At Interface I we proposed, and Treasury ultimately
adopted, a rule that the GAO, in its recent report, has also
éuggested meets these tests; In essence, it allows™a producer

1p a state-controlled economy t6 utilize its own factors of

-
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production and to value them in a “"free market" of coﬁpatable
economic development to develop a "constructed value,” as that
term is generally understood under the antidumping law.
However, unfortunately, at that time, Treasury was unwilling
to go as far as most of the conferees had suggested. The rule
in final form -- and the one the Commerce Department still
applies -~ allows this constructed value approach to be used
only if more “traditional™ techniques.in calculating fair
value, albeit through surrogates in market economies of
comparable develépment, are inadequate or“ﬁnsuitable.

The result has been that in all of the cases decided
in the initial stages (i.e., not under sec%ion 751 of the new
law), the prices and costs of third companies, in countries
. other than those in which the goods were ptodgced, were used
to establish the "fair value" of the merchandise under investi-

gation. 1In Steel from Poland, a Spanish producer's prices

in the home market were used; in Menthol from the PRC,

Paraguayan export prices to the U.S. served as surrogates; in

the recent Truck Axles from Hungary, an Italian company's

home market sales are the reference.

In ny judgment; this is not sensible policy. It
flies in the face of legislation enacted as a part of the -
Trade Act of 197 with resﬁect to antidumping investigations ..
concerning merchandise from other tha; .the so-called state-
controlled economies. Then, Congress specifically rejécted
as appropriate the utilization of ;hird party prices and costs

for establishing the "fair value" of a particular respoﬂaént's
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merchandise. It recognized the inability of such a respondent
to exercise any control over the prices and costs of the third
party being used. Congress did_not want to deny to the very
respondent in a_case the ability to assure itself that it} is
not dumping (unless it retreats from the maiket entirely {-
which it surely is not the aim of the law to achieve). ARjd
yet that is the result of the "third party price or cost"
‘rule. ‘

‘Not only is the application of third party pricihg
or costs to a respondent unfair tg:the exporter from the
state-controlled economy (and thus violative of what I thi
is the firsgcﬁrinciple that ought to apply), it is also in many
cases absurdly difficult to implement by the governm;nt. fhe
GAO Report amply documents this fact. I can also attest to it
from personal experience: When I was at Treasury we sought
the prices of the U.S. manufacturers of golf carts -- pre-
sumably the parties with the greatest interest in furnishing
that data and most familiar with the reasons why it was needed -
and how it would be Zafeguarded and used. But even they were
reluctant to give the government those facts. How much harder
and more frustrating it is to search around the world for
surrogate producers in other countries to supply facts about
their sales\and costs for a proceeding in which they have no
direct involvement or even interest. The use of third party
prices and costs is; therefore, not administrable. It ought
to be scrapped. ‘



187

If it were scrapped in favor of Shé simulated
constructed value approach that Interface I proposed and that
the Ghb Report endorses, is that a rule that meets the p;lnci-
ples I Qﬁntloned earlier? I suggest it does. It fairly -
allows a pg:ticglar érodueer to attempt to demonstrate that
its prices aré not below its costs, and thereby gives that-
party some ability to control its market behavior. It also
allows the producer from the st&te-controlled economy to iry
and show that it has a comparative advantage in making and-
selling the goods or services in question. Verification of
input factors is no more difficult than the verification of.
other information routinely reviewed by Commerce or TCustoms -
officials in antié;mping and other cases. And "pricing” these
factors in a surrogate economy is not necessarily a difficult -
task -- particularly if-the burden is plaqed on the respondent
to demonstrate a technique and selection process as the Polish
producer of golf carts was well able to do.

. If it 1is avsenéible rule, why is it not being
adopted? Criticismwhas focused, first, on the notion that a
market economy of "comparable economic development®™ can be
found in which the pricing aspect of the exercise is "reli-
able.” -I sugéest éhis criticism misses the point. It is not
necessary thﬁt the Administering Authority be satisfied that
every criterion of "market development™ be identical or even
similar for the purpose in guestion. A rough comparability,

to which most responsible economists would agree, is suffi-

cient and,. indeed, exists., The countries of Eastern Europe .

—~ -

——
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are, in many ways, at a stage of economic development not
dissimilar to some of the market economies of the Mediter-
ranean basin: Greece, Spain, Portugal. Comparisons of the
costs of labor and energy and capital in those lands prov'ides
an adequate guide to "free world® costs of those same factors
in Poland or Hungary. Moreover, to the extent that, as the
GAO Report indicates, some of the inputs a particular state-’
controlled enterprise buys are obtained on world markets in
convertible currency, thereiis no ‘reason not to price those
inputs ag‘their act;al prices. And as the economies of some
of these countries move toward a "reform model,"” with less
rigid central planning and even more fréely convertible
currencies, it may even be possible to uéﬁ all of the internal
prices and costs of those producers.

That is not to say that there are no difficult cases
in which-the rule might be hard to apply. With respect to the
PRC, for example, I was one of those somewhat astonished to
find the Commerce Department selecting as the surrogate for
the most populous state-controlled econo;y in the ;orld, what
might aptly be termed a family-controlled principality in
Latin America. Finding suitable econonie;‘with which to
compare the Soviet Union or China is hard. But it is not
impossibie, and certainly ought not for that reason to be
rejected with respect to the many more numerous sigggtions in
which we are dealing with merchandise from countries for whom

surrogates can be found with relative ease.
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Criticism of "the rule has also focused ;ﬂ the
alleged difficulty petitioners would have in stating an
adequate case of dumping if they were compelled to develop the
imagined costs of an Bastern Buropean producer and then to
*price* those costs in some undetermined third country.- In
fact, I suggest that the»pet;tioner has, in some respects,
an easier time in attempting-to establish sales at less than
fair value in such cases than in situations in which he must
seek price data on foreign home . market transactions. A
projection of his own costs and factor inputs; suitably
~adjusted for the foreign locale from published information,
is precisely what thé exist;ng Commerce Department regulation
(19 EFR s 353:36(&)(7)),contemplates for such cases. It ought
not to be more‘difficult to apply.in the case of Polish wares
than in the case of Swiss or French merchan@ise;'

A third criticism of the rule stems from fears that
the records of producers in state-controlled economies will
- eithexr be unavailable for iﬁspegtﬂon by-U.8. Government
verifiers or will be unreliable even if examined. To the

extent a producer (or its gévetnment) de¢lines to permit
access, the law and regulations have an ample answer: the
ibest evldené& rule;*iihe situation is no different than any
éﬁher 1; which cooperation from respondents is not forth-
coming., With respect téﬁrgliability, opq'must await actual
experience- However, it can be said that in the two cases in
‘which the input records of the state-controlled economy

producers were meticulously reviewed by Treasury and Commerce

92-407 O—83—18
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personnel -- Golf Carts from Poland and Montan Wax from the

German Democratic Republic -- the records were found to be
more than adequate. B

A fourth objection suggests that since the state-
controlled economy may attempt to foster one type of produc-
éion rather than anoth;f, it may "unfairly®” be able to demon-
strate real compatative advantage in the favored industry.
But why is this unfair? Our entire trading systeqﬁis supposed
to be ba;ed on comparative advantage, We should encourage it.
It is sensible for the Hondurans to grow bananas, just as it-
is unreasonable for Icelanders to try to do so. slmiiery, if
Poland has coal resources, it should mine and export coal. If
Hungary has a technological ?ase in electfic light bulb

“manufacture, it should exploit that advantage. Only to the

extent that the Hungarian producers are, in effect, growing
bananas on the ice cap in a hot house subsidized by the
government should we complain. But then there is ample scope
in the administration of our existing law (even without the
use of the countervailing duties law) to find margins of
dumping, since obviously, their labor or material costs will
be excessive. 1If, however they do have a comparative advan-
tage, why should American consumers be denied the ability to
buy their goods? 1If there is any "unfairness" it is to our
own people.

This latter criticism of the constructed value rule
assumes that export industries in state-controlled economies

are often "targeted” for stimulus and support. Senator Heinz

- » R
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“has suggested this is a fact. Of coufse, to some extent
T all econbnies -~ including our own -- that buy at ieast
some goods abroad, must export in order to earn the funds with
which to buy what they need. And all of us are encouraging
= exports to some degree. But it is very hard to prove (rather
yghan eqnjecture) that the economies of scarcity that charac-
:;rizﬁ most of the countries we call 'sta;e-controlled econo-
.mies," are particularly or effectively pushing their export
~industries in other than those fields in which they do have
some‘conparative advantages. The Polish producers of hams,
for example, whom I represent, have been shipping their
products to this gbuntry in volume since before World WathI.
It-was as aehsible an economic judgment that this was a good
market for their products in 1930 as it is in 1980. Golf
'cartS'gggg made specifically for this market -~ just as
thofe is specifié mexrchandise made here for unique foreign
markets., But those carts were (and afe) made in a factory
that,‘apparently, can stamp, paint and assemble the sheet
metal involved with relative1§ low inputs of material, labor
and energy. That is not "unfair® or "artificial” pricing.
Finally, the rule is criticized as too hard %o
administer. There may be situations in which the search for
input factors becomes too difficult or in which the foreign -
producer or its government declines to provide the timely
-~ access needed by our administrators. Bué,-lf 80, the other
prong of the GAO recommendation also makes sense to my clients.

That rule suggests finding for "fair value" the average price.
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of the lowest cost free market supplier to the U.S. market,
whether !orci;n or domestic. Clearly, if ascertainable, that
price would be a convenient bench mark for exporters in, say,
Poland, to follow. That is the standard this bill also
proposes ~- but exclusively. We support its adoption, &s long
as the exporter has the option to try and prove a lower
“simulated constructed value." Unfortunately, I do not have -
much confidence that it will be easy to find the lowest
average price, and that is why I find the proposed 1eg{§1ation
troubling in its exclusive reliance on this principle.

To the extent that merchandise is truly fungible
== the way bdlk chemicals or o%her comn;dlties may be -~ the
rule may well be workable. But even with respect to such
goods, tyere,are differences in grade, packing, terms of
delivery, length of contract and the like that may make direct
price conparison; with imported merchandise difficult -~ at -
least without making a number of what inevitably become
arbitrary adjustments. But as one deals with more fabricated
;nd differentiated neréhandige, the notion tha: one can f£ind
the “lowest average price® in the U.S. market becomes virtually
impossible. One might find ranges of prices describing
classes of roughly simiiar goods, But even with respect to a

cannéd ham, there are differences in quality -- of water

"content, of tag. of the "taste" based on the solution in which

it was cured or the food eaten by the swine from which it was’
made -~ that affect price. And with manufactured items there

are often non-functional differences in appearance and style,
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in warranty and after-sale service terms, in delivery times
and spare part availability, just to name a few, that makes
the contemplated 'to-tho-po;ny' comparisons untenable.

There is also a small question of fairness. The
rule allowing exporters from state-controlled economies to use
the lowest U.8. price may be seen as giving those producers an
unfair advantage that sellers in free market economies lack.
But I do not find the rule objectionable on that basis. It .
rests on notions this Committee has, in connection with the
antidumping amendments in the Trade Act of 1974, recognized
as proper. It is based on the view that foreign merchandise
priced above goods available in this market that are not being
dumped or subsidized cannot, as a rule, be seen as a cause of
injury to the U.S. industry. Nevertheless, it might be
appropriate for this Committee to consider amending the
statute generally so as expressly to permit exporters from all
countries to demonstrate that they are not dumping within the
meaning of the law by submitting proof that reasonable quanti-
ties of such or similar merchandise are available on the U.S.
market at even lower prices.

In conclusion, it is our view that the GAO has
proposed a sensible rule for dealing with dumping from state~
controlled economies and it would be our recommendation that
its position be adopted in lieu of the approach taken by the
bill.
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IV. The countervailing dut& law should be amended

to _include the concepts of Article 15 of the MTN Subsidies
Code.,

The GAO Report adeguately points out the problem
with the existing countervailing duty law with respect to
imports from state-controlled economies, WNo reliable method
of calculating the "subsidy effects" of a totally planned
economy exists.

Under these circumstances, it would seem sensible
that the countervailing duty law recognize the use of the
antidumping methodology for establishing the equivalent of
"subsidies." '

There is a further reason for this approach. Under
the Trade Agreements Act of 1979, only countries that have
signed the Code or assumed equivalent obligations are entitled
to the "injury test"™ of the countervailing duty law. PFor a
variety of reasons, not the least of which might be the
inability of a "state-controlled economy®™ to identify what is
properly regarded in its economic system as a "subsidy," such
countries may be unable to sign the Code in good faith. Wwhile
the assumption of “equivalent obligations”™ to those accepted
by signatories could, perhaps, be negotiated on a bilateral
basis with the United States, a more gene al principle ap-
plicable to all such couptries trading with the U,S. would
seem to be a better solution. That principle would build on
the existing terms of the Subsidies Code and immediately shift

any countervailing duty case brought with respect to merchan-
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dise from such countries into the antidumping mode for con-
sideration -- including the injury test,

V. Conclusion,

We very much appreciate this opportunity to bring
our views to the attention of the cOmmittoﬁ. ‘The problems you
are considering are difficult conceptually -~ and politically.
?ortunatelf, much effort and thought has been brought to bear
an the 1ssue§ by the participants in the three Interface
conferences, as well as by others interested in the subject,
The coﬁsensus emerging seems well-summarized by the report of
the General Accounting Office. We urge its reasonable pro-
posalg -~ as amplified by these comments -~ receive your most

gserious consideration,
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American Association of

IMPOrters 11west42ndstoet, New York, NY 10036 (212) 944-2230
Cable: AAOEXIM

February 1, 1982

Robert E. Lighthizer, Chief Counsel
Committee on Finance

Room 2227

Dirksen Senate Office Building
Washington, D.C. 20510

Re: S. 958 (To provide a special remedy for
the artifical pricing of articles
produced by nonmarket economy countries)

Dear Sir:

We are pleased to have the opportunity to present the views
of the American Association of Exporters and Importers ("AAEI") on
the captioned bill being considered by your subcommittee. We have
a number of objections to the bill as presently>written, and we
hope the bill can be rewritten to incorporate our suggestigﬁﬁhn

We welcome and support the goal stated by Senator Heinz, the
sponsor of this bill, to "renew the debate in Congress and in the
trade community in general_on how our government can best deal
with this difficult problem in a way which is fair both to foreign
governments and their exporters and to our own industries®". The
AAEI also hopes that the solution to this difficult problem will
be fair to the American consuming public, as well. Unfortunately,
the bill will not, in our view, accomplish these goals. On the
contrary, the principal effects of this bill, if enacted, would be
(1) to deprive nonmarket economy ("NME") producers of an injury
determination in investigations where it is required under present

law and (2) massive administrative confusion.
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Confusion of Goals

——

The bill suffers from a confusion of goals, incorporating
certain polIZIcal aspects of section 406 of the Trade Act ;;\1974,
while attempting to establish neutral economic rules of fair trad-
iﬁg by NME exporters comparable to antidumping and subsidies rules
for market economy produceqs. ' The relative lack of use of the
present section 406 has led some observers to believe it is unnec-
essary. If, however, Congress believes that our trade laws should
retain a provision to protect against market disruption‘dglibera-
tely caused by our political enemies, then perhaps section 406
should be retained in its present form. On the other hand, the
apparent purpose of S. 958 is to establish a neutral set of’rules
for the pricing of imports to this country by NMBE producers. The
bill thus apparently addresses trading practices by NME producers
which are motivated not by political ends, but by relatively be-
nign purposes, such aé a desire to establish their Products in our
markets and earn foreign exchange. AAEI believes that the bill
should.be limited to remedying trade practices which are illegal
under the GATT Subsidies and Antidumping Codes.

Initiation of Investigations

‘While we regard the possibility of initation of an investi-
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gation by the President, the United States Trade Rgpresentative.
or by Congressional committees as appropriate under aupolitical
statute such as section 406, we believe an investigation of an
economic nature should be initiated either by petition on behalf
of an interested party or by the administering authority following
objective criteria. It is more appropriate and effective if these
procedures to prevent, or compensate for, illegal international
commercial acts are initiated by parties who ar;mexpetiencing eco-
nomic injury. To permit investigations to be initiated though the
political process would cause NME countries to question the objec-

tivity of the process and create uncertai:ty in trade. The possi-

...bility of political initiation would also lessen the incentive for

petitioners to file petitions with the administering authority

presenting information "reasonably available™ to them.

Injury Determinations

The elimination of injury determinations from many investiga-
tions in which they‘ére required under present law is another
example of the confusion of goals behind this bill. Under present
law, injury determinations by the International Trade Commission
are required in all antidumping investigations, and in all
countervalling duty investigations in which the respondent is from
a country which is a party to the GATT Subsidies Code (or which

has assumed substantially equivalent obligations). AAEI believes
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an injury teéé should be required in all countervailing duty,
antidumping, or similar investigations of allegedly unfairly
priced imports. -

Theublll provides that investigations which are initiated as
artificial pricing investigations and transformed into antidumping
'investigations as a result of cooperation by the NME respondent
are not tQ\involve injury determinations if the respondent is not
from a country which is a party to the GATT. This is a poten-
tially very significant change which can only restrict trade. The
change from present law, moreover, goes directly contrary to the
stated purpose of the bill's sponsor -- to "treat (NME] countries
in these cases precisely as all other nations are treated under
our laws, even to the extension of the injury test in appropriate
cases”". In thfs case, NME producers who fully cooperate with the
investigation are deprived of the benefit of the injury test. The
bill would prevent American industry and consumers from obtaining
the lowest priced merchandise on the world market even when the
importation of that merchandise would not cause or threaten injury

~ to any domestic interests.

Cumbersome Procedures

In addition to our concern about the conflicting goals incor-
porated into S. 958, we are also very concerned about a number of

procedures chosen to effect those goals.
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8. 958 would provide for a determination de novo in every
case of whether the home country of the respondent was or was not
a 'ponmarket economy country". Like the bill, the present anti-
dumping law provides for a determination by the administering
authority in each proceeding whether the home country 6f the
resp&ndent is a "state-controlled economy” based on an adversarial
proceeding. 1In the pteseni ant idumping law, however, the purpose
of this adversarial proéeeding is to determine whether the admin-
istering authority will be able to investigate the home market and
pricing policies for that product as though the country were a

market economy. The inquiry into whether or not imports are from
a "state-controlled economy" serves to apply the special pro-
visions relating to state-controlled economies when the need for
those pgpvisions are found to be present. ‘
Unfortunately, the definition of "nonmarket economy country"
in S. 958 incorporates all the uncertainty and none of the focus
of the antidumping law. 8. 958 would require in each case a
determination whether or not the country of manufacture is a "non-
market economy country®”. The definition at issue, however, does
not focus on the p&rticular products and market under investiga-
tion nor does the definition take into account the informational

needs of the administering authority.
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Additionally the bill's.definition of a nonmarket economy
country, as one which operates on principles other than those of a
free market, could conceivably apply to subsidized or protected
industries and products in any couhtty of the world. AAEl's
concern is not so concerned that the administering authority will
give an inappropriately broad meaning to this definition, but that
the vagueness of the definition itself may force inappropriate
applications of the artifical pricing procedure, damaging rela-
gions with our major trading partners. It is certain to generate
u;necessary debate and litigation.

Another basic defect in the definition of a nonmarket economy
is that it looks to the "fair value” of the "merchandise” while
the definition of artificial pricing is based on the more specific
term "article". Because fair value may not be defined the same as
it is under the present antidumping law and because merchandise
appears to encompass a range of articles, a country could be

designated a nonmarket economy even if the article were sold at a

price greater than fair value as presently defined.

92407 O—-82—14
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Transforming Investigations

The provision in subsections (c)(1) and (¢)(2) for the trans-
formation of an artifical pricing investigation into a counter-~
vailing duty or antidumping 1nves§igation, and for the transforma-
tion of countervailing duty or antidumping investigations into
artifical pricing investigations is likely to be unworkable.
Under 8. 958, an investigation which is transformed from one type
of investigétion into another is supposed to pick up in midstream
"at the same point in time as that at which the investigation
would have been had it been commenced as such an investigation”.
This legislative requirement will be impossible for the adminis-
tering authority and the Commission to comply with.

For example, in antidumping investigations, the Commission
must publish a preliminary determination within 45 days after the
petition is filed. 1If, under the bill, an artificial pricing in-
vestigation is transformed into an antidumping investigation more
than 45 days after the petition is filed, it is not clear whether
(1) the Commission's preliminary investigation would be made up
at a later time, (2) the Commissién‘s preliminary investigation
would be dispensed with and the administering authority and the
Commission would assume an affirmative preliminary determination
had been made, or (3) the Commission would make a practice of
conducting a preliminary injury investigation in every artificial

pricing case, so that the results of the investigation will be
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available just in case the investigation is transforméd into an
antidumping investigation later. We believe the first alternative
is not feasible, since the Trade Agreements Act of 1979 shortened
the deadlines for investigations in countervailing duty and anti-
dumping cases to the minimum needed for meaningful determinations
capable of withstanding judicial review. The second alternative
is clearly unfair to respondents, and also a violation of the GATT
Antidumping Code (the Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade). Article 10 of the
Antidumping Code requires a preliminary determinatién of both
dumping and injury before provisional measures, such as the sus-
pension of liquidation, can be imposed. Finally, the third
alternative would be wasteful of investigative resources and
excessively burdensome to respondents.

The same problem would exist for each of the investigative
steps which are missed when a new investigation is commenced in
midstream. To require the government and the parties to conduct
all three types of investigation in the early stages until it is
determined whether the initial investigation will be transformed
into another type, would be unfair and wasteful. Yet to assume
the outcome of the early steps of investigations would be to pre-

judge the cases,
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AAEI believes that every investigation should be commenced

under the present antidumping and countervailing duty laws. The
administering authority should be authorized to transform the in-
vestigation into an artifical pricing investigation only upon a
determination that information sufficient for a normal dumping or
countervailing duty investigation is not being provided by the
producer or exporting country. Neither the administering authori-

ty nor the petitioner should be allowed to presume that sufficient

verifiable data will not be made available.

The Need for a Clear Pricing Standard

The definition of "lowest ftree market price" may merit fur-
ther examination as a possible standard for determiniﬁg‘foreign
market value in an antidumping investigation. We believe, how-
ever, that substantial modification is needed for this standard to
be useful. In its present form it would penalize an NME producer
in some cases for being the most efficient and lowest-priced world
producer, and it would deprive American industry and consumers of
the lowest-priced available products without any showing of un-
fairness or detriment to domestic producers. In other cases, it
would permit an inefficient NME producer to undersell all but the
single most efficient producer in the world, even if the NME pro-
ducer's prices were far lower than his identifiable costs. The
bill would create an incentive on the part of NME producers to re-
fuse to participate in an antidumping or countervailing duty case
in order to obtain the advantage of having their prices compared
not with their own costs, but with the selling prices of the

world's most efficient producer.
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We are concerned further that the definition insufficiently
circumscribes the class of producers from which a like article is
to be ;elected for comparison. Conceivably, the petitioner's own
prices might be the sole basis for comparison; such a situation
creates at least the impression of injustice and the potential for

abuse of the procedure.

Conclusion

As stated above, we support the goal of the bill's sponsor,
to provide a standard for fair pricing of imports from NME coun-
tries. We oppose the elimination of the injury test from present
law, however, and urge that it be incorporated into all investiga-
tions of unfairly priced imports. We oppose the creation of
multiple overlapping remedies as proposed in S, 958,

Standards adopted by the United States to cope with the
special problems of artificially priced goods sold in interna;
tional commerce are likely to serve as models for comparable laws
in other countries. AAEI is gravely concerned that overly broad
or discretionary definitions ultimately may be applied to substan-
tially subsidized U.S. exports, Particularly U.S. agricultural
products benefitting from price support systems. Thus, the def-
initions in this bill should be narrowly and carefully targeted so

as not to encompass articles f;om any country which can be dealt
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with adequately under the preaent ant {idumping and countervailing
duty laws. We reco;;I;; that this is an extraordinarly difficult
task, and wa query whether the potential consequences of unin- ‘
tended applications of this new mechanism do not argue for retain-
ing the preéent procedure as the least countetproducpivu alterna-~
tive. ’

If all cases are initiated under present antidumping and
countervailing duty laws, the "carrot and stick" approach of this
bill has merit. However, we urge the committee to consider
earlier proposals to unify in one statutory mechanism all present
procedures for relieving injury to domestic industry and labor
directly attributable to increased imports. Under such a pro-_
cedure the importance of the type of behavior causing injury would
be—subotdinated to the degree of injury, the petitioner's circum-
stances, and the welfare of all other U.S8. interests. We believe
a unified proceeding would benefit importers, U.S8. producers, and
the administering agencies by reducing uncertainty, providing
relief more precisely tailored to the circumstances of the case,
and reducing the ever-growing complexity of trade laws. A discus-
sion of this proposal is contained in the statements of the
American Importers Association and of Noel Hemmendinger, Esq..,

submitted to the Subcommittee on Trade of the Committee on Ways

and Means, U.S. House of Representatives for its compilation:
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Recommendation Submitted by Interested Individuals and Organiza-

tions on Amendments in U.S. Laws to Provide Relief from Unfair

Trade Practices, September 5, 1978 (WMCP: 95-99).

Respectfully submitted,

Eugene J. Milosh

Executive Vice President

EJM:ck
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Before the Senate

Finance Subcommittee

On International Trade

On S. 958, a Bill to Amend
The Trade Act of 1974

To Provide a Special Remedy
For the Artificial Pricing
Of Articles Produced by
Non-Market Economy Countries

STATEMENT
oF
THE TEXTILE/APPAREL IMPORT STEERING GROUP ~
) January 29, 1982

The Textile/Apparel Import Steering Group is made up of the 20 trade
associations and labor unions listed at the end of this statement. These
organizations represént a major part of the fiber/textiles/apparel
manufacturing industry in the U.S.- This industry employs some 2.5
million workers in virtually all 50 states.

This industry is one besieged by imports -~ especially low cost imports
of textilgs and apparel from both non-market and market oriented
economies. This is a problem common to textile/apparel industries in
other major developed countries, and led to the establishment of a
Multifiber Arrangement in 1973 which provides for orderly international
trade in téxtiles and apparel. The MFA was recently renewed in Geneva
and included in it is recognition by all signatories that its provisions
“shall not affect the rights and obligations of the participating

countries under the GATT." All rights under U.S. law are preserved, as
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are obligations by other countries to refrain from unfair trade

practices: '

Under the framework of the MFA the U.S. government has negotiated 24 )
_biiateral textile agreements, some of them with nonmarket economy
countries. These countries includ\e\ the Peoples' Republic of China (PRC),
:Poland, Romania and Yugoslavia. The most important of these as a textile ...
and apparel supplier is the PRC which this year passed Japan as the

fourth largest foreign supplier to the U.S., shipping textiles and

apparel equivalent to some 560 million square yards.

Tﬁerefore, it 1s clearlyhin the interest of the United States and its
industry and its workers to have in place ef‘fectivermechanisms to deal
with any unfair trade practices which result from non-market price
determinations such as those that occur in the communist economies or .
vhenever a particular country nationalizes a particular industry and its
"prices are set on a non-market basis. To that end we welcome the efforts
of Senator Heinz to provide a better means to deal with import prices
which-are not set by the interplay of market supply and demand. We
followed with interest the antidumping 1n:r_estigation on golf carts made
in Poland which demonstrated that existing procedures were not adequate

to deai >w1th the artificial pricing found in non-market economies.
Clearly, there is a problem-with present law and reguiabion; a remedy is
urgently needed.

We have examined carefully the legislation wo&;& by Senator Heinz in
S. 958. We support the concept behind it subject to a number of
f;echnioal changes designed to strengthen the legislation. First, its
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__application should be broadened to cover not only countries that do not

have a market economy, whether or not it if commmist-dominated, but also
any situation where a particular industry is nati_onalized or subsidized
and the prices of the particular product are not a result of the
operation of the free market. S. 958 defines a non-market economy as one
vhich operates on principles other than free market such that sales
outside the U.S. do not reflect the article's fair value. How would this
definition operate in the case of Polish golf carts? Poland had no
domestic market for golf carts and exeorted them solely to the U,S.

Houid Poland therefore not be eonsidergd a non-market economy in this
case? We do not believe that the reference to "fair value of the
merchandise" in this’paragr.gph is desirable -~ it is ambiguous and open
to challenge. It is better to say that such sales do not reflect prices -
established for similar articles in market situations, particularly in
the lhited)States. |

Our final suggestion is one we believe to be very important to the
success of any attempt to deal with artificial prices. On page 8, line
8, paragraph 3, artificial pricing is said to exist when an article
produced domestically is imported at a price below the lowest free-market

price of like articles. Consider for a moment two countries: Country A,
a non-market country, is the major supplier of a product at prices not

set by market forces and significantly below U.S. prices. Country B, a

. market economy in an equivalent state of economic development as Country

A, also ships the same product to the U.S. but in much smaller amounts,
and at a price just below that of Country A. As we understand S. 258, in
this situation because Country A is selling at a price not below the
lowest free-market price of a like product, Country A would not be.

~—
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assessed any artificial pricing duties. Moreover, no antidumping or
countervailing duty remedies could be sought. This is a serious flaw in
S. 958. It must be corrected because while the example we described
above was stated hypothetically, many important real-life examples exist
in our industry. Furthermore, the bill does not distinguish between
shipments from a market economy country that may be substantial and those
that may be small, perhaps not even of commercial significance. There is
a need to limit the market economy country shipments to those that are of

commercial significance.

A better mechanism is needed to provide a remedy to artificial pricing
“practices -- one which will not exempt an offending country merely
because a lower price happens to exist for the goods from another
supplying o&mtry. If the non-market priced godds are unfairly priced
either through dumping, subsidization, or othewise, they should not be
~exempt; from regulation because another country somewhere in the world may
be selling some Qf its goods for less. We suggest that a better
criterion in such cases would be a price not substantially lower than the
_domestic U.S. price for the same or similar articles as a basis for price

eogparison .

We strongly recommend that these technical problems be dealt with. These
changes are essential to our support for S. 958.
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ANNEX I
LIST OF MEMBER ORGANIZATIONS OF THE TEXTILE/APPAREL IMPORT STEERING GROUP

Amalgamated Clothing & Textile Workers' Union
American Apparel Manufacturers Association
American Textile Manufacturers Institute
American Yarn Spinners Association

Carpet and Rug Institute

Clothing Manufacturers Association of U,S.A. -
International Ladies' Garment Workers' Union
Knitted Textile Association :

Man-Made Fiber Producers Association

Natfonal Association of Hosiery Manufacturers
National Association of Uniform Manufacturers
National Cotton Council

National Knitwear & Sportswear Association
National Knitwear Manufacturers Association
National Wool Growers Association

Neckwear Association of America

Northern Textile Association

Textile Distributors Association

United Hatters, Cap and Millinery Workers' Union
Work Glove Manufacturers Association
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TESTIMONY OF

POOTWEAR INDUSTRIES OF AMERICA

AMALGAMATED CLOTHING AND
TEXTILE WORKERS UNION, AFL-CIO _

UNITED FOOD AND COMMERCIAL
WORKERS INTERNATIONAL UNION, AFL-CIO

BEFORE THE SENATE FINANCE SUBCOMMITTEE ON
INTERNATIONAL TRADE

onN

8. 958, AMENDING SECTION 406 OF THE TRADE ACT OF 1974

PEBRUARY 12; 1982
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WOPWRINDUSTRIESOPWICA
|

TO THE SENATE FINANCE SUBOMIE¥ ON_INTERNATIONAL TRADE
) ON 8. 958, AMENDING SECTION 406 g(l‘ THE TRADE ACT OF 1974

)
i

|

Pootwear Industries of America (FIA) is y trade association representing
{

domestic manufacturers of nonrubber footwear fnd supéliers to the footwear
industry. We are pleased to have the opportunity to comment on S. 958, legisla-
tion proposed by Senator John Heinz amending Section 406 of the Trade Act of
1974 to provide a special remedy for the artificial pricing of articles produced
by non-market economy countries. We are joined in these views by the
Amalgamated Clothing and Textile Workers Union, AFL-~CIO and the United Food and
Commercial Workers International Union, APL-CIO.

PIA supports efforts to ensure fair trade practices with non-market economy
countries. Specifically, we subpozt several improvements over current law which
the proposed legislation provides: N

1. The criterion that sector-to-sector comparisons between free-market
and non-market industries be made instead of country-to-country
comparisons, to remove an unnecessary degree of arbitrariness in
the determination of fair market value of the dumped product.

2. The re-definition of “non-market" as an economic, rather than poli-

;étcal, concept.

3. The concept of treating non-market economy countries like any other

country. This is unlike current law, which was designed to treat
- non-market economies differently and gives the President greater

latitude in providing import relief in caqgg\involving non-market

countries than in cases involving Western economies.



-

216 -

4. The establishment of procedures and time limits for investigat‘ionl
into pricing practices of non-market economies.

It is of oritical iWportance to the domestic footwear industry that measures
be adopted to ensure that goods imported from non-market countries be priced to
—utigct their true eoats.‘ We recognize the difficulties inherent in determining
costs of production in non-market economies, and are élused attention is being
focused on this issue and that an effort is being made to remedy the problem of

artificial pricing.

Of particular concern to the firms and workers in the domestic footwear
industry is the rapid increase in exports from one of the largest non-market

economy countries in the world, the People's Republic of China (PRC). BExcessive

-lavels of Chinese imports, combined with the potential of unfair pricing prac-

tices, poses a threat of unparalleled dimensions to footwear manufacturers and
indeed to all labor-intensive industries in the U.S. Nonrubber -footwear imports
from the PRC rose from a mere 404,000 pairs in 1978 to 2.2 million pairs in
1980, and jumped to 7.1 million pairs in 1981, a further giin of 221 percent in
the past year alone. With its vast supply of low-wage labor, China clearly
posseses the potential to flood our market with footwear, further exacerbating
.an already severe import problem. The possibility of China dumping its exports
in the U.S. market at artificially low prices clearly is intolerable. Thus, it
ig of utmost importance to devise a mechanism to ensure fair pricing practices.
While we support the objectives of 8. 958, FIA does perceive some possible
drawbacks to the legislation, similar to the drawbacks in 8. 1966 introduced
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in the 96th Congress. First, the determination of "fair value® hinges on com-
parisons of "like® products made in non-market and troe—-arkft industries. But
in an industry such as footwear, the extreme diversity of the product makes it
very difficult to determine what constitutes a "like" product. Differences in
a product can hinge on minor details of style, construction or material com-
position. For example, are work shoes being dumped by Rumania which have pro-
tective metal t;;-cape comparable to work shoes made without toe-caps, but
otherwise identical? Is a woman's leather open-toe dress shoe comparable to a
leather closed-toe pump? The litigation and administrative tangle which accom-
panied the application of Aneriéan Selling Price (abolished in July, 1981) to
certain types of footwear illustrates the bureaucratic nightmare thatlcan result
when comparing different styles or constructions of footwear. We recommend that
U.8. Customs officials work very closely with affected domestic industries in
deteraining what constitutes a "like® product to one being dumped by a non-
market economy.

Secondly, there is a critical danger in using the lowest aveQage price of a
product produced in a free-market economy as a benchmark for "fair value® price.
Potentially, a non-market country which currently does not p:oduc; a product as
cheaply as a free-market country appears to have the right, under 8. 958, to
dump its products in the U.S. market at the lowest average price of some free-
market country, whereas it could not do so under current law. As Table 1
illustrates, several types of footwear are produced in non-market ecomomy
countries at prices higher than those in free-market economies. For example,
Czechoslovakia sells work shoes to the U.S. at $12.71 per pair. Hong Kong

exports them to the U.8. for an average of $9.07 per pair, the lowest price for
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a free-market economy. What is to prevent Czechoslovakia or any non-market eco~
nomy from selling unlimited amounts of work shoes in the U.S. market at Hong
Kong's p:}ce of $9.07? This would be dumping under current law, but not under
8. 958. Similarly, Yugoslavia could lower its price of men's leather athletic

shoes from an average of $13.40 to the Philippines much lower price of $6.04.

We recognize that S, 958 1s designed to create an incentive for non-market
- economy countries to co-opezate with the U.S. government by providing
apgropriate market information in a dumping investigation. This information
would be used to determine the cost of an article in lieu of the lowest average
price of a free market producer. However, instances in which the lowest average
price would be used>st111 could be numerous, since requested information may not
be forthcoming. In a recent countervailing duty ;;se on footwear from India,
for example, India refused to provide the U.S. government with the requested
information, and a "best efforts” approach had to be utilized by the Department
of Commerce in determining the amount of Indian subsidies on tootggar exports.
Moreover, even if the cost information is provided, it may not be reliable,
given the very nature of non-market economic practices. Purthermore, the infor-
mation would not be verifiable.

Thus, a better method is necessary to determine the price of an article
from a non-market economy country. We suggest that artificial pricing be
defined as the price of an article which has an import price below the average
of all free market prices of a similar article, rather than the definition

currently contained in 8. 958.

92-401 0—82—16
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In summary, Footwear Industries of America supports ot_fo:ta to assure fair
trading practices by taking steps to remedy the problem of determining artifi-
cial pricing of goods in non-market economies. However, consideration must be
given to the difficulty in comparing "like" products in an industry such as
footwear, where numerous items are comparable, although not identical in
material or construction. Further, it must be recognized that use of the
lowest average free market price as a "benchmark®™ price for goods produced in
non-market economies could create an opportunity for the latter countries to
dump goods in the U.S. market at potentially lower free-market prices.

We appreciate the opportuh_ity to present our views on S. 958, and hope that -
our comments are useful to the Subcommittee on Internatiot-lal Trade in its deli-~ |
berations on the complex question of artificial pricing.

N~
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TABLE 1

AVERAGE FOOTWEAR PRICES FOR SELECTED COUNTRIES

(Average price/pair, January - November, 1981)

Men's Leather

Men's Work Shoes Althletic Momen's Vinyl Footwear
(TSUS 700.2610, (TSUS 700.3515) (T8US 700.5846)
«2718, .2940,
+3527)
$ $ $
Romania - 8.25 10.48
Yugoslavia - (13.40] 12.40
Czechoslovakia 4.43 -
People's Republic 8.69 5.58 1.41
of China ’
Hong Kong -[n:ﬂ 6,93 1.67
Philippines - (.04} 2.27
Taiwan : 10.52 - 8.57 4.62
Korea 12.46 ’ 7.06 4.60
India 9.47 5.86 2.67
Japan 13.37 12.21 2.42
Canada - 25.64 11.59 4.73
Spain 9.31 9.33 8.39
Italy 23.13 10.76 4.38
Brazil 18.80 14.79 _ 2.85
Prance 15.98
Thailand 6.50 1.44
KEY POINTS:

o Non-market economies might lower their prices to that of the lowest average
free market economy and dump their products in unlimited amounts in the U.S.
market. For example, Romania and Czechoslovakia could lower their prices of
work shoes to Hong Kong's price and dump them in U.S. markets.
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STATEMENT OF L.L. JAQUIER
EXECUTIVE VICE PRESIDENT, W.R. GRACE & Co.
on behalf of
DOMESTIC NITROGEN PRODUCERS' AD HOC COMMITTEE
BEFORE THE SUBCOMMITTEE ON INTERNATIONAL TRADE
COMMITTEE ON FINANCE
on S. 958

I am L. L. Jaquier, Executive Vice President and Agricultural

—

Chemicals Group Executive, W.R. Grace & Co. I an also Chairman of
the Domestic Nitrogeﬂ Producers Ad Hoc Committee, which is a group of
twelve producers of ammonia and nitrogen fertilizers.l This group
was formed to address growing problems irn U.S. - Soviet countertrade
affecting nitrogen fertilizers and U.S. agricultural trade policy as
it relates to nitrogen fertilizer production and consumption in the
U.S:, We appreciate the opportuﬂity to comment on the proposed
legislation by Senator John Heinz, S. 958, which would amend Section
406 of the Trade Act of 1974. S, 958 would eliminate the market
disruption theory of Section 406 and replace it with a special remedy
_for the artificial pricing of articles produced by a nonmarket
econony. This artificial pricing remedy would be a substitute for
regular dunping or countervailing procedures when adequate

information is not available or obtainadble to bring euch actions

~~

under current law.
The Ad Hoc Committee's eprrience with Section 406 leads us to
the conclusion that the current law is inadequate to deal with
nonuatkeg economy countertrade problems that threaten market
disruption of domestic markets. It is also inadequate to resolve
questions of preventing undue dependence on vital materials from
nonmarket econénies as was the apparent intent of the Senate Fin;nce

Conmittee when the Senate passed Section 406 in the Trade Act of
1974,
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THE SECTION 406 SOVIE1 AMMONIA CASES

The Ad Hoc Coummittee filed a petition in July f979, alleging
market disruption arising out of the fertilizer countertrade deal
between Occidental Petroleum Corporation and the Soviet Union. This
is the only large countertrade problem that has been presented under
Section 406. Th; International Trade Commission detetnined‘in
October, 1979, by a vote of three-to-two that market disruption
existed and there was a risk of uﬁdue~dgpendence on ammonia, as a
nitrogen fertilizer. The ITC recommended quotas of 1 million short
tons of Soviet ammonia imports in 1980, 1.1 million tons in 1981 and
1.3 million tons in 1982, President Carter rejected that relief in
December 1979, on the grounds such relief was not in the national
economic interest.

Following ;he Soviet invasion of Afghanistan a fey days later,
President Carter Qeversed hie decision and in January, 1980,
recommended an emergency quota of 1 million tons of Soviet Ammonia
for 1980 and requested the ITC to 1nst1t;:; 8 new Section 406
proceeding to determine thegexistence of market disruption. The
President had also embargoed a portion of U.S. grain and all
phosphate fetttlizer exports to the Soviet Union. However, in the
meantinme, Commissioner Michael Calhoun had replaced Chairman Parker,
who had been one of the majority in the first case. Commissioner
Calhoun joined with the minority Commissioners from the previous case
and the ITC determined that no market disruption existed by a vote of
three-to~two, thereby reversing the previous decision and terminating
the emergency quotas.

NO SECTION 406 RELIEF IN COUNTERTRADE CASES

Conmiseioner Calhoun filed a separate consenting opinion
discussing wvhether there was 8 potential under the contract for
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rapidly increasing imports which could be a significant cause of a
threat of material injury. This i{s the ”floodiné' criteria under
Section 406. While he found there was a threat of such rapidly
increasing imports, he joined in the majority opinion, that such
imports under a countertrade agreement could not be a significant
cause of a threat of material injury under the iav.

Besides the flip-flop nature of the decisfons of the ITC and the
Pregsident, which at best would leave the state of the law in doubt,
thg\ginority Conmmigsioners in the first case, who betame the majority
in the second case, made a8 specific finding on the question of
whether a countertrade agreement could ever be the significant c;use
of a threat of material injury under Section 406. Commissioners
Alberger and Stern first stated that the intent of Section 406 was
the same as the intent under Section 201 which was that the threat of
injury exists when that injury, although not yet existing, is clearly
inminent if import trends continue unabated. They then stated, "We
cannot believe that the notion of flooding contemplates ]
slowly-increasing market penetration over a long‘period of time."?2
This determination will virtually exclude a finding of market
disruption under Section 406 because almost any long-term
countertrade involving a sufficient volume of goods to threaten
injury would, by its very nature, result in gradually increasing
mark;t penetration over a matter of several years. Thus, whether a
threat of injury is “"imminent”™ is an inappropriate if not impossible
test to meet in countertrade cases regardless of the injury that
could be shown as a probable result when the countertrade was fully

underwvay.

- We ,refer the Committee to a law review article to be publighed
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in one or two weeks in Law and Policy in International Business (Vol.
14, No.l, 1982) by Philip_ﬁ. Potter, a Senior Associate with Charls
E. Walker Associates, Inc., discussing these cases.’ We will provide
the Committee with a copy of that article when {t is released.

The law review agzicle outlines the nature and forms of
countertrade with nonmarket economies, and particularly the SoQtet\
form of centrally~controlled, command economies; the inherent
economic and political forces in these economies which conflict with
supply~demand forces in Western econon;:s; artificial pricing
practices which result in "marginal pricing™ and the distorting
effect such practices have on supply-demand forces in the U.S.
economic system; and an analysis of why Section 406, Section 201,
Dumping and Countervailing Duty laws are {ineffective from an economic
econonies. Our statement will address those subjects as they relate
to the artificial pricing remedy proposed under S. 958.

INTERNATIONAL UNFAIR TRADE PRACTICE ANALOGIES
ARE INAPPLICABLE TO NONMARKET ECONOMY TRADE PRACTICES

The fair trade rules used in Western international trade simply
do not apply to trade with nonmarket economies. Western unfair trade
practice analogies are inapplicable to nonmarket economy trade

because of the mismatch between the two economic systems. Western

_international trading rules are based on the mutually accepted

premise that if unfair trading practices such as dumping below home
market prices and subsidi{zation are curtailed or restrained, then

supply~demand forces in the marketplace, production costs and the

..-profit motive will force duyers and sellers to trade fairly. Those

nmarket economy forces simply do not act as an effective restraint
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upon nonmarket economy production, export sales and pricing

decisions.

The problem was best described by Senator Heinz in his statement

on introductfon of S. 9§§.4 We fully agree with the following quoted

portion of that statement.

Conceptually finding a way to deal
with market disruption by nonmarket economies
is complicated by theoretical and practical
‘differences between free market and nonmarket
structures. For example, dumping, a peculiarly
free market concept, is based on a comparison
between a product's price in its country of -
origin and its price in the United States,
or alternatively, between its cost of production
in the country of origin and its U.S. price.

+e« In other words, the administering authority
mugt dbe able to accurately obtain the price in
the home country or the cost of production, and
such prices should reflect true economic costs.

In a nonmarket economy, however, such
comparisons cannot be made with any confidence.
Prices within such a country do not necessarily
reflect the interaction of supply and demand in
.any realistic sense, and costs of production are
equally difficult to measure because of the
unreliability of product input costs and the
difficulty of separating Government subsidies
from true input costs. In a centrally planned
economy such distinctions are simply not made
in the same way they are made in capitalistic
economies. Moreover, price fnconsistencies
— are particularly likely to occur in the export

gector, because of the nonmarket economy's
interest in promoting exports as a source of
foreign exchange to aid in internal industrial
development or other governmental policies.

As a result, it is often fair to say that the
export sector of these economies is more
advanced and relatively more heavily supported
by the Government than other sectors.

If the self-policing, marketplace forces of supply-demand,
production costs and the profit motive which exist in Western
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econonies will not cause nonmarket economies to act consistent with
those forces in the marketplace, then aone_fartificial“ rules of the
game must be substituted for those real economic forces. Hiihout
such rules, we are faced with two unacceptable choices. Western
sellers are forced to forego trade with nonmarket economies, which {ies
unrealistic; or competing Western producers are relegated to
accepting the injection of distorting, nonmarket economic forces in
their marketplace. Either choice creates irresolvable political
conflict and damaging economic rgaulta. These problems are most
forcefully preaented~in eountartéades under current law.
$.958 DOES NOT PROPOSE EFFECTIVE RULES OF THE GAME

The stated objective of $.958 is to encourage nonmarket -
economies to "develdp the attributes of market economies™ and the -
intent is to create an incentive for them to do 80.° The legislation
is based on the premise that U.S. trade law "should, where possible
treat nonmarket economies like "anyone elge."6 The legislation
assunes that verifiable information exists in nonmarket economies to
adequately determine a product's price or its cost of production in
the country of origin and that such prices or costs do or can be
interpreted to reflect true economic costs or fair value. The only
problem {8 in getting that nonmarket economy to furnish that
information on a cooperative and verifiable basis. It is just barely
conceivable that such information could be obtained from a few
Eastern Buropean countries which have sufficiently modified the
Soviet command economy model to actively participate in the Western
economic system. That is certainly a desirable goal, but the recent
Poliah experience indicates that politics may override those efforts.

To be effective, any U.S. law would have to deal differently with
each nonmarket economy country depending on its cooperative attitude
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and level of adoption of market economy attributes. -The alternative
structure of S. 958 is a way to get at this problem mechanically, but
the artificial pricing alternative would be wholly ineffective to
deal with long-ternm éountertrade deals.

Even if one ignores the recent Polish experience and assumes
that trade will increase between the U.S. and nonmarket economies,
the remedy of coumparing the>pr1ce of imported nonmarket economy
products with the “"lowest free market price of like articles”™ will _
not have the persuasive result intended in most cases and certainly
will have no effect at all on most countertrade.

It is true that a lowest free market pric; standard can be more
easily established than a fair value determination, but that may be a
benefit enjoyed only by the investigators and attorneys charged with
presenting the case. Iu many, if not in fact virtually ali;wcahel
such a pricing standard may well be acceptable to a nonmarket economy
or a Wegtern selling partner f{nvolved in a nonmarket econoay
countertrade deal. In fact, investigators would almost certainly
soon diu;QVer that suchma price was the very price picked by the
nonmarket eéonony to price its goods for export sales in E'pérticular
country. .. This is the "marginal pricing process described by -
Professor Raymond Vernon in an article titled, "The Fragile
Foundation of East-West Trade;" published in Foreign Affairs in the
Summer, 1979 volume. This marginal pricing process is also described
and analyzed as it relates to countertrade in tﬂ: law review article

in International Law and Policy which v§ neatibﬁed adbove.

Nonmarket economies do not directly link :6::: with prices,
particularly export prices, as Senator Heinz has pointed out. Thelir
export sales goals for manufactured goods tend to be volume based

determined by their desire for hard currency and to offset purchases
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of Western technology and products._ Because most_nonmarket economy
manufactured goods are not in great demand in the West and most
nonmarket economies do ;oc and generally will not invest in an
extensive marketing apparatus, they are relegated to selling at
"marginal prices.”™ Professor Vernon describes that marginal price as
the nearest competitor's price discounted just enough to achieve the
sales goals set. Those sales goals, usually atatedtln volumes of
goods, are set without regard to supply-demand balances in the
selected Western economy and are not varied to maintain any set price
levels as supply or demand varies for that "like product™ in the )
Western economy involved.

We believe the U.S; ammonia market furnishes a good example of
how this priging process will affect a U.S. market. Over half of the
nn;onin produced and consumed in the U.S. 18 produced in the Gulf
Coast area, specifically in the states of youiéiana, Texas, Oklahoma
and Mississippi. Ammonia is sold in the U.S. in a highly efficient
aud competitive commodity-type market. Approximately 70 percent of
the production costs of ammonia is for natural gas used as a
feedstock and in the production procesQL Availadbility and price of
natural gas 18 one of the most significant factors in ammonia
production. Ammonia is sold principally a; a nitrﬁgen fertilizer for
direct apﬁiicatlon or as the base for nitrogen fertilizers in the
agricultural regions of the country, most of which is used in growing
corn, feed srain&, and wheat. Wholesale prices in those regions
generally reflect Gulf Coast production prices plus transportation,
bEt the price is highly sensitive to grain prices. Demand fluctuates
seasonably and prices reflect that Eemand.

The Gulf Coast spot price is the average price of producers'
asking prices in that area. These prices are generally the “"lowest
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'price“ in the U.S. ammonia market. Mexico also makes ammonia sales
in this market, and their prices generally reflect the Gulf spot
price. Occidental Petroleum and the Soviets commenced sales of
anmonia in the U.S. in 1978 under their countertrade deal. The
Oxy/Soviet deal called for an exchange of phosphate for ammonia,
urea, and potash over 20 years with the dollar values to equal out
over the term of the contract ~ in effect a barter. In addition, Oxy
wvas to sell between 600,000 to 1,000,000 metric tons of ammonia,for
the benefit of the Soviets, to generate $900 million over 10 years to
repay private and Export-Import Bank loans used to purchase equipnment
and technology = a compensation or counter~-purchase deal which is
another form of countertrade. The Soviets priced the ammonia at
prices just above, at or just below the then current Gulf Coast spot
price, depending on other Eerns. Some sales were made with volumes
fixed for up to ten years and.aone had fixed prices for up to three
years with nominal escalation clauses. All of this information was
presented and documented in the two ITC cases investigated in 1979
and 1980.7 -

These pricing practices clearly fit the "marginal pricing"”

~

process and would certainly have generallx_fft the "lowest
free-market price” standard of S.958. Under S. 958 such sales, even
though through long-term contracts under 10 and 20 year countertrade
deals, would probably not have constituted an "artificial pricing
practice” under S.958.

At the time, supply exceeded demand due to excess capacity bduilt
in the U.S. in 1975-1977 {n response to shortages in 1973-1974%.
Those shortages developed under ;;g&-price controls and prices had

risen rupialy fbllowing the firsi najor OPEC oil price incrcaue.“
Demand growth was not and has not been sufficient to consume all of
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this production capacity and_over 3 million tons of capacity has been
closed or idled since 1977. Many of the closed plants were smaller,
obsolete plants which is an expected result in an efficient market.
Several of the idled plants were large, modern plants, however, and
were also higher cost plants due to the higher price of gas. Thus, a
significant portion of the problems faced by the U.S. ammonia
industry were a function of construction of excess capacity, rapidly
increasing gas and production costs and less than anticipated demand
grovth due to weaker grain markets relative to the cost of
fertilizer.

] I want to state cleariy at this point that we are not submitting
this testimony to retry those cases. Nor are we stating or implying
that current sales or pricing of Soviet ammonia under the
countertrade deal constitute an unfair trade practice or market
disruption. 1981 Soviet import levels,.which were 700,000 to 1 -
million tons less than anticipated, do not appear to be impacting the
U.S. ammonia market adversely.

As a result of those cases, however, we did gain some knowledge
and experience over the last four years about nonmarket economy
countertrade, pricing practices and the distortions such trades and
pra;tices create in the supply-demand forces in our marketplace. The
principal lesson we learned was that the overriding considerations of
a large countertréde~transaction will result in a nonmarket economy
accepting marginal prices and selling increasing volumes of produci‘
into a market experiéncing excess supply, depressed prices and
increasing costs. The record in the two ITC cases clearly shows that

U.S. producers were selling in the Gulf Coast spot market at prices

below their average production costs and in some cases below their
~~
marginal costs in 1978 and most of 1979. This particular marketplace
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serves as the principal market for marginal production, i.e. a
producer’'s last units of production. Thus in surplus or weak demand
conditions, prices are low relative to average production costs and
vice versa. The Soviets ignored these condftions in the marketplace
and entered into long-term, fixed price contracts anyway.

The Soviets attempted to achieve the sales goals under the
fountertrade even though more favorable demand and prices existed in
Rurope. In 1978 theiso;1ets sold slightly over 300,000 tons of
aanonia in the U.S. market. In 1979, they sold almost 800,000 tons
for four percent of the market. In 1980, they sold over 1.1 million
_tons for six percent of the U.S. market and ome-third of all imports
into the U.S. These sales were made in spite of the embargo of grain
and phosphate sales to the Soviets in January, 1980. Occidenta1<
indicated at the ITC hearing in February, 1980, they anticipated
sales of 1.5 - 1,8 million tons in 1981 and around 2.0 tons in 1982,
Soviet ammonia sales for 1981 now appear to be around 800,000 tons,
700,000 to 1,000,000 tons less than planned under the countertrade,
reflecting the overall decline in U.S.-Soviet trade. Sales of the
estimated amounts would have resulted in a market penetration of
10-15 percent of the U.S. market. Since virtually all of the Soviet
ammonia was to be sold for fertilizer, their share of the nitrogen
fertilizer market would have been significantly higher. The ITC
quotas proposed in the first ammonia case would have limited
penetration to approximately five percent of the U.S. market. The
countertrade when fully executed would involve sales of 2.3-2.75
million tons of Soviet ammonia.

U.S. ammonia demand grew about a total of 1 million tons from

1978 through 1980, While Soviet imports increased, other imports
declined. At the Soviet import levels of 1980, U,S. production
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stabilized. But the injection of Soviet imports at levels
substangially over 1 million tons per year, without equal reductions
in other imports or U.S. production, would exceed annual demand
grovth and would distort that supply-demand balance. With Soviet
ammonia exports to world markets also projected to increase, U.S.

" producers would be hard pressed to export their surplus and something
would have to give.

A brief comparison of 1980 and 1981 U.S. production, impourts,
exports and total consumption will f{llustrate what the effect of an
additionsal 1 million tons of Soviet ammonia would have been on the
U.S. market. Total U.S. ammonia production was 19,153,600 tons in
1980 and fb,léS,lOO tons in 1981, Total imports were 3,400,000 tons
in 1980 and 3,113,400 tons in 1981, Of those amounts, Soviet imports
vere 1,103,660 tons in 1980 or 32.5 percent of all imports, and
dropped to 797,560 tons in 1981 or 25.6 percent of all imports.
Soviet imports were scheduled .to be 1.5 to 1.8 million tons in 1981.
Inports from other sources were basically unchang?d<fron 1980 through
1981. The drop in total imports was almost totally accounted for
from the drop in Soviet imports.

Domestic consumption in 1980 was 19,084,146 tons of which
14,104,878 tons were in the form of nitrogen fertilizer. Domestic
consumption in 1981 dropped to 18,198,902 tons of which 13,198,780
tons vas in the form of nitrogen fertilizer. Ammonia used for other
‘purposes was virtually identical in both years. The drop was all in
fertilizer. Exports of nitrogen in tons of ammonia equivalent vere
3,850,000 tons in 1980 and 2,947,561 tons in 198l. Inventories
account for the differences in tota13.> It ia‘significant that ending

inventories were up over 1 million tone in 1981 from 1980.

It is easy to see what happened. U.S. production re‘gined about
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the same. Imports dropped around 300,000 tons in 198l1. Domestic
consumption of fertilizer dropped 900,000 tons in 1981, Exports'fell
900,000 tons as well and inventories were up over 1 million tons. If
Soviet imports had reached projected levels in 198%, they would have
added another 700,000 to 1,000,000 tons to total supplies in the
market -=- at least another 5 percent excess. It could not be taken
out by U.S. producers increasing stored inventories. There would
probably not have been adequate storage facilities. U.S5. producers
would have to cut production by significant amounts. Th;f\anount of
cutback could only be achieved by shutting down several plants due to
the nature of the technology. At this point, unless grain prices
improve dramatically, we do not foresee an increase in demand for
spring planting in 1982 over 1981. _ )

Prices dropped from around $175 per ton in mid-1981 to around
$133 per ton in Deceaber, 1981. Prices are up some in January as
dealers start building up supplies for the spring which is the high
demand season. Natural gas prices increased an average of 20 percent
in the same period in 1981.

' The point of reviewing the supply-demand forces of the U.S.
anmonia market is to {llustrate that so long as the Sovietﬁ are
willing to accept marginal prices = which would be virtually the same
as the lowest free-market price standard of S. 958 == they would
increase U.S. supplies significantly in excess of demand. In fact,
they were willing to do so up to 1981 fin spite of inadequate demand
to justify sales at those levels. The result in the U.S. market
would be certain. Either prices would drop below average production

costs or even marginal production costs for a significant segment of

the industry; or some U.S. producers would be forced to close their

-

plants; or some combination of both.,
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The long~term result of this process will be declining profit
ratios, declining production, decreased capacity utilization and lossu
of capital investment and recovery. Investment in the U.S. will be
shifted away from such an industry and we will become fncreasingly.
dependent on imports.

If this were the result of a comparative advantage based'on real
economic costs and values, we would have little ground to complain. -
But U.S. ammonia production is the most efficient and modern plant
anywhere in the~§or1d. The Soviets have built enormous capacity by
buying Western plants and technéff;;—fﬁ—?EEent years but are still -
highly inefficfent in their operation. Given other fixed costs for
capital, labor and transportation - even under the Soviet pricing and
economic system - the Soviets must have valued their natural gas
input production cost at a nominal or even negative value.

So long as the Soviets are willing to accept marginal prices
" which would be among the "lowest™ in ;he marketplace, and choose not
to vary their production and sales to respond to demand growth levels
or changes, the Western free-market system cannot stop them. The

aupply-dpnand, production cost and profit motive restraints in our
markets will not produce similar restraints o; their economic system
vhen there is a shift in supply or demand in our markets. Their i
production and export sales will distort Western markets to the
extent they are not responsive to those supply-demand forces.
$.958 WILL ENCOURAGE RATHER THAN DISCOURAGE THESE
ADVERSE BECONOMIC RESULTS

S. 958 will not necessarily force nonmarket economies to provide

verifiable data in dumping or countervailing duty investigations.
The lowest free~market price is not an incentive to do so. Nonmarket

2407 0—82—16
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economies are prone to use marginal priceﬁ = the nearest competitor's
price - which would most often, if not alvﬁys, be>the lowest free
market price, so they would most likely accept just that price and
sell as much as they vaﬁted. S, 958 simply locks in and
legitimatizes marginal pricing and allows a nonmarket economy to
continue to ignore supply-demand factors in our markets and do so
iegally. If a nonmarket economy choses to export significant -
quantities of & product into a U.S. market, relative to the size of
that market, over a long period, they can achieve full amarket
penetration for that product-afwacceptable prices under S. 958. S.
958 recognizes ;he problem inherent in trade with nonmarket
economies, but misses the mark with the pro;osed "lowest free-market
price” remedy. The economics don't work out. It may be good for the
lawyers and government officfals who must investigate and try such
c;see. but it is bad for business, whichever way it works. It will
not restrict unfair trade practices from nonmarket economies,
particularly the use of unfairly low prices, but instead will siaply
incorporate and legitimatize the unfairly low or marginal pricing
practices of those economies, which are not based on or motivated by
real economic values. We would simply be doing their job for theam
and making it easy. U.S. producers clearly have no economic
defenses. S. 958 removes any chance for having any legal defenses.

LOWEST FREE MARKET PRICE DOES NOT NECESSARILY
REFLECT LONG RUN PRODUCTION COSTS

The "lovest free market price"” remedy is offered as a substitute
for the "fair value” standard or what we consider long run costs of
production in dumping and ;ountervailing duty cages on the assumption
that the lowest free-market price standard will correspond with or

accurately reflect actual production costs. It assumes that the
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lowest market price represents long-run production costs -~and that

i vwhere it goes wrong.

Long-run production costs accurately reflect true comparative
advantage in the home country market. The lowest froo--aékct price,
on the other hand, may only reflect short-run marginal costs,

. particularly in th{ ca;e of state controlled exports. In the
short-run, lnrain;l coets may vary widely across an 1ndus£ry or
between free-market economies, and can certainly fall belovw long-rum
“minimum average production costs. Short-run marginal costs may not
fully account for depreciation, overhead, marketing oxpoﬁcc. and cost
" of capital. Any trade law tha; permits a nonmarket economy = which
is not constrained by such costs - to euptuée a significant market
share ;f our markets at prices that reflect only short-run marginal
costs ~~ rather than the true economic costs of continued produetion
-= will suppress investament in that i{industry and impair its
productivity. Purthermore, {f it allows such a tecylt when it {s not
based on a true econoui; comparative advantage it violates fair trade
principles.

~_

The "lowest free-market price” standard appears to be an
unreslistic legal definition. It does not accurately rcf;oct or
account forthe underlying economic forces that produce it in all or
~ even most instances. ‘ii will not reinject those economic forces back
{ato the nonnarkct’ccono-y. "Pair value” rec&iniz.- real econonic
values and forces where it exists in free-market economies. It does
not exist in nonmarket economies in market economy t;r-s. Therotorq.
1; is impossible to show it in legal terms under market econoay fair

trade terms. Fair value in nonmarket economies 1s a square peg in a
rondd hole. The simulated constructed value approach proposed by GAO
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in its report dated September 3, 1981, titled "U.S, Laws and

Regulstions applicable to Imports from Nonmarket Econdmies Could ié-*.

-Improved” would s2em to be a sligthly better approach, particularly -

if U.S. cost factors could be considered 1n_£h:\sinu}tation.

COUNTERTRADE IS UNIQUELY TRADE DISTORTING -
The Commerce Department estimates that countertrade will account

for 10 to 20 percent of world trade in the 1980's.8  The Departldnt:

-has stated, "Courtries extending deaands for CT generally realize

that this practice does not necessarily stimulate 1-provengn£i in the
efficfency or quality of their.production enterprises. The CT sddda

seldon satisfy the import needs of Western exporters and often may

-saddle them with compensating goods of inferior quality or for which

they have no demand; the goods also may disrupt established supply
sources and shift production capacity to the importing country. Yet,

the Communist countries and many developing nations feel novidlys

‘that CT transactions are a must for the time being in order to reduce

trade deficits, foster exports, permit financing of domestic capital
projects, and minimize outlays of scarce hard curt'enu:y.':9 The ' -
incentives for countertrade are present with Communist countries and
many lesser developed countries vhich need Western goods and
technology but whose own industrial export goods have limited
marketability in those same Western markets. These countriea‘allo
lack sufficient hard currency ‘to purc#aae desired goods outtight(Io

There are three general forms of countertrade. Compensation

"agreements involve repayment in the product that results from the

purchase of a plant or ‘technology from a Western company. . These are

normally large transactions and may have a tera from 5 to 20 years. . =
The purchase of the Western plant and technology is normally financed




?rﬁy Western credits that are repsaid out of the sale of. the resulting
>‘}rodhd£. .rhc‘dilivoty“ﬁf Ehp/product may lag oov#ral'ydar. behind

the cantftuttuz for the plant itself.11 . ) ) T “h";ﬂ

A ;“countorpurchace aareenentn are similar and nay alao involve
ve-:crn ereditq, but they do not involve repaynonc with resulting
pro&uet.‘ Iirt‘ad an unrelated product may be sold by the western

,{ 3;§?;;fain“1:| markets. The two contracts for the sale of WQatern

kﬂlgﬁoﬁs.dr technology and the responding sale of Bactarn.séoda’are

: i&nked‘éy a. ﬁrotocol or some similar agreement. - These trannactions'

L a:e uceounted “for in Heatarn hard curroncies and the two sides of the

ttade way ‘or may not equal each othet in v;lue.lz

' " Bothforms of eoun;ertrndq,pr;qona probleas in pricing and

"inlfunttoﬁ-F?\non-nrket ec0no-y_goods. The volumes are agreed uponm .

t{fihd‘hﬁiceo are supposed to be ren;gotiated and adjusted from tl;esto_

Ei-c“to reflect world nurket values in most transactions. - The ac:ual

rJgproccus, hovever, appears to. cvolve into direet negotiationo betveen

the partieo on acccptable pricet to each but which may or may not

frcflec:‘uotld,priepo. There is clearly sone requlrepent to’at:q-pt
- fo balance the values on either aide‘of the transaction. .
‘ Tho chird type of countertrade, barter, {is esaentially a direct

j}lcxchange of. goodn which are valued equally without any flov of money

== two applas»fo: ghree oranges for‘tnatauco.13 _In practice the . .-

gﬁpds»én each side are valued in hard currency, cash ehphsea hands,

. but thefvdlues are required to equal out over the full term or lesser

- pcriodic terms. -
' Thg Occidental/Soviet countercrade coutains ‘some elements of all

3‘~:hre¢ typea of trananctionc.14 A recent article tltlod 'Doing

Buoineso 1u ‘the SOvtot Union™ and’ appearing in Lav and Policy in

‘~ ntarnation!l Busigecu. pointa cut that countertrade arrlngcnpnes are




thc nonsnrkct econo-y product nt -arglnal priccu. Where a i

1,ono-h01£ of tha deal is conplcted the other hulf aust b‘. The

i
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: not neceonurtly based on thc produ;t needs ‘6f tho Hoitorn pirty ada
" cam hnvc . rotnrding eftoct on Westérn production.15 ror L Western
. co.pany to aoaune the Sovtct product it -un: eithor curtail N
T production or ddf.r 1nvo.t-ant.16 ‘Thil afticlo lso noted that ~the o
'productl the Soviets ‘dhd Buat !uropoanu vill ‘be ptoduciug ln stcd€0¢t
'.bundance un&cr tho-c couutcrtrudc artaugc-antn wtll ‘be plastic-.
':;f‘tbilllttt aud pc;rochenicila vhtch ‘have been in ovoraupply in

Z~Houtoru -irkctu snﬂ ‘could tocult ‘in 3row1ng prou.urca foz Iipott

?ihnve ‘sose da-poning cffoct on future co-pcnc.tton csreennncc but- thc

' oppoiltc aeonn to be the 1ut-nt of ehc Soviets who natntain that -ueh

countertrade: -agreements ate crltienl ‘to any expansion of Bn-t-Helt

'tradc.“ PR R e

Tho very nature of countertrade ngrocnentu -compound the :
/ .

%vtluncioh-and'pticing ptobloln altoady diacuutcd. rhc fixed volu-CO‘

:;and 10n¢~ccrn nuturo of the cgrcc-onco pro--ura the partners to 1011

+

) si:hifieant lule of Western goodc and cechuology has alrcndy taken'

‘ 1plaec and beon financed it must be pl!d for, and in the resulting or

the woctorn ‘banks' . lo.nn rcpuid. The original nonnarkct ‘economy

1-»doeision nnd -otfvation ulll not be basad ‘on ‘trong de-and for the

\

1,;nonnatkpt ecouoly product must bo sold rcgatdloco ot the do-nnd
”‘flovclc 1n tho Heltetq[econony for the product or tho prodﬁctian

%,»cugtuilncnt chnt -13he-cauoq tor ‘domestic produectn.

Theqo trhnn.ctionl dcvolop over several years and will nor-.lly

'*”r.;ult 1n a_xraduul huildup of non-nrkct cconoly OSPOttl as P1‘ﬂt‘;'

. ‘7";

L

vﬁ#t.li.f 17‘ continuncion of this -unual ovordupply cttuntion -hould v A ”

.countcrpurehdae product, for tho terms of tho contract. to be -ot and{w‘-3~

7~‘rosu1cnut or counterpurchase ptoduet in Western ccononicc.‘ 3ut ouce *



‘ 4'o§d'procoo-oo come op ltnd and start producing. These nciooaoﬁtd 40

not result in a sudden and ohott-livod "£lo0d" of product ns
eonto-platod by Section—406: Yot tho ITC has now dotornlnod that

.uch a gudual focresse in nonmarket economy product under » typtco!

- countottrtdo deal could néver comstitute market diofuptton under -

~. Section 406, ._ = ' -~ .. : o -

8. 958 vill not prevent the resulting curtailment of production

Jvf'ot deferril of 1nvcotuont in the donoctte ‘industry since it yrovidoa

“the legal pricing method for the nou-arket economy to achieve_markét

o yonctrttion to the full extent of tho eountortrcdc agreement.

AL;'Ro-onber. the volu-o of the return product froa the nonmarket economy

’uﬂjii*not baiod upon of"ro-ponlivo to the demand forces in our

-arketplcce. ‘It 1- based on nnd rooponlivo to thu requiresent to yoy

“9fot the other uidc of the deal on the purchsse of Hootorn goods,

‘{Q plant or technology. -
. Not only do- such countertrcdo agroo-onta ‘cause diotorttono in
our -orkota, there is uo relotionchip to wootorn fair trade pr;cticoo

‘ 1at all. If & v. s. producer would atto-pt to raach this trounootion

3‘\-throu3h a Soetion 201 ‘escape clause action, 1t nerely forcoi other,

. -arkot ocono-y countrius, which are presumabdly trading f.irly under
. 1ntornut£ono1 trading rulou, to compete for quotno or loll‘undot
fitorfffo in co-potition vtch the nonnarkot ocono-y. 1¢ thoy do 80"

“f;vthcy would riok du-pins charges or loco thoir -arkot 1! thoy cananot

“%‘noll at tho same -ur;lnal\\ricol charged by the: nonmarket" oconony.

" The Senate Pinanuo co-nittco report on Soecion 406 of the Trado Aot

;ot 1974 npectflod that a ptineipal ‘objactive of Soctlon 406 vas to. k)
;provont nonnarkot ocononloo from: forctng oatobliahod free -arkot‘

:‘tradiﬁx pqrenoro out of: U s. nurkcto.' Yet- thut uould EYY ‘the rcsulti
ugdorlsqgtionmzog,o:‘§.<958. Such rcpuIcstraino -crtou- quootionl




f‘potcntitl -arkc: involvcd. its natute, chnractoriotie-, production

. ‘about notdiscrimination under GATT.

'A PRACTICAi APPROACH TO DBAL WITH COUNTERTkADB
Since free-market economic forcc- cannot. operate as & roatraiﬁt
csainot/nonlarkot economy countertrade and the “"lowest free--atkot
prtco.,raqedy may vell have the opposite effect from what s L
’1n£end,d, vhat sort of rules of éhe game could be_devised to
oubatitute»tcr economic forces?

Western govirnnents should not intervene in the intial B
ncgo;i;:ionq since that runs counter to free~market economic
;prinetples, Furthermore, 1f the U.S8. Government were charged with
né;oéiatins or approving the amount of goodﬁ that could bde 15}6ttcdf
from a nonmarket economy under a countertrade, it vould amount- to

.nnrket alloc.tlou of the U.S. market. Either some arbitrary market
" share would have_to be picked or the amount of goods would be
dgteriided by the value of the sale of the Western goods on the ofhor' :

side of the transaéiion; There would still be no accurate method to -;

\.valuo tho non-arkot ocono-y goods. lccides being grossly unfair to

" U s. ptoduccts uuch a- ptoceduro raicea serious legal issues.

sov.r¢1 practical and 10331 approaches do suggest tho--elvnl,
hovcvcr:' ‘ h
‘ gigggy & Western soller could bo‘r;quired to file inforiation
with a Govorn-cn: agency ouch as the Commerce Department or USTR that
it 1ntondo to or hll entered into countertrado negotiations and
widentify tho potential noniarket ocono-y goods - and the possible.

volumes and value- tnvolved.; The appropriate agency could £1le a -

o “public notice of the propo.ed transaction approprlatoly protectivo ot

-proprintary inforlation. rhcc Dopatt-ent aould; alao provido .- ‘**?'

“pptoprlatq*iufornlcion to the nonmarket oeonony conccrnins the
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ié and eonlulption lcv.ln and pricing 1nfornattou. Thﬁt agency could
ifi.l.o-cdvile the Hootcrn coller nnd tho nonmarket economy of the trade
?f‘laus,and,thi requirem¢nts that would apply under U.S. law or
&iiiutﬁrdalidnal trdde rules. The agency could possibly go so far as to
fAlusgoQt alternatives to a countertrade 1f such vere feasible. -
| Socond. Section 406 should bo a-eﬂked in sevorii roopecto as 1t
'uidould apply to countetttado. The 'floodtng requtronont -hould be
‘elininated with regard to countertrade and the "threat of material
’1;injdry‘ standard should be spec¢ifically defined to apply to §9u3;tcr-
“j;trahaiction- since the injury may not be immediate or "imminent."
: ‘ffétﬁhificant cause” should be defined to recognize the additions to
“i Qubpiy-that occur in such iransactione without regard to donqstic
demand growth or changcs. A )
;.Ai g ‘Third, and most importantly, the remedy for such e threat of

(;,?ltﬁii dijruption should r.cogni:e the priority of quotas as the most

-

‘ ;ffoct1vc remedy, since tariffs have the same pricing deficiency
}prdblens of S. 958. However, any recommended quotas should be
itluapcnded pending compulsory "consultati{ons” or ugsotia:ionu by the
v U8 dee;nlent with the nonmarket economy. Such consultations
: lhohld be liiilar or comparable to binding arbitration br orderiy
'1; -ﬁrketing agreements. 4 B
Such eon-ﬁltation- were required in the 1972 Trade Agreeaent

?{Q;botwoen the U.8. and U.8.8.R. which never went into effect and are -

‘ i conte-plated under s.etion 405 of the Trade Act of 1974 as a

f.;frequironent for nondiscriminatory :teatnant (Most Favored Nation
E ;s;atus) undor any bilate:al trade ngreanents negotiated with
*‘nqnlgtket economies. The ?reaident uhould not be 31ven luch broad

ﬁ(.cf&tioh td‘tejqet‘any~rglief after--an ITC recon-endagion for
figa-gdy except under clear national security considerstions. The

I
B
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. zxccucivc -hould be toqutrod to conduct negotiations even undor

;strained. diploua:ie circu-o?nhcou. rhin 1- chulrod since ‘both nidco,

’of the cranaaction are: oucitlod to ‘fair and reliable egoutn.dt'@n@gr'
‘thcvlav- cortatnty and - prcdictnbility ato nccoscary-in coiﬁltﬁia!

| affaire for both sides. Trade cannot flourish in an uspredictabdle

T poliefeal climate. = : - _

Pourth, and finally, the bilateral trade agreement
‘lflblilhiht—th. consultive arrangement and Section 406 could require
" the nonmarket economy country to provide verifiable 1n£or-uc1oi on

 what amounts to a “fdir valuo dotcrltnation on the produet- in

question over the rc-aining ters of the countertrade agtncnont. ‘This.

‘maight prqvlde-cdoqua:e information for a ¢glpin3 or countervailing

duty investigation in the event of any future complaints By the .. -

:ffodtod‘done-cic tndﬁ-:ry.‘ It is not clesr that such informatidn

" would be avatlablc, applicahlo or adequate but ft would be an

’ -inprovo-ont over present conditions.

Harkot dlaruption i- 8 more applicable theory in countertrade

dcalc than any -ub-:itutc for dumping or countcrvailins duty thootted :

due to the nature of the trnnoactton. . —-

Such~ptocodurco “would provide a more realistic and fatr result

B

"~ in most councat:radc cases givon the 1nhoront nismatch bctvonn market

 _and non-nrkct cconorlol. Thoy would rcquirc both govotn-ont- to
follow o-tablichcd. mutually agreed~upon procoduros, even uhdor

-traigrd diplonatic conditionn, und provido greater cortainty to 111
——

i  parties. R.aliotically, disputes of this nature can only be rnsolvod ;5;;

"undor prou.nt condltiona thtou:h negotlations. Tha nego:iacion
‘proccca it-olf alcc offcrs tho hopg of 1-prov1ns~trading rilntiono

lbotvoon -nrkot -and nonncrkot ocononiol. e

" this cpﬁtoneh 1- not wtthout its ahor:co-inzc and pitfdllc bgg\
P < S e A - - o A




t is cltarly s more roaixatic adc preferadle approach than that
prOposed by s. 958 an 1t relatcs to countertrade. We hiuply caunot
iconvert nonnarkot cconony trndins prcctic-l into -oncthing thnt will

fit bur uhilataral doflnitlonl of dusiping and .uboidi:ation--no

unttdt how much ve may vish’ that ttgdo vith non-arkot ccononicn vould
-ppotate ‘under our market aconumy ruleo. It simply will not op.rato

d.ﬁnder market_economy principles. We should just accept that cng

'fdévdioy aigehlisgicfalyérnttive then negotiate that approsch through

‘ bilitefllgtfcde:aﬁreenints. s.étion 406 tﬁen'would become the

}”5 trlgaer for specific nogotiatlonl to fairly resolve the -attcf.}

o " If the current lcvc and regulations regardtng Section 406,

B duuptng ‘and aubtidization are futile exercioen, we urge the Committee

'not to adopt another futile exercise as a oubetitute. Particularly-

. wygn‘that exercise may be more than futile and can result in the

 jdﬁpos1tQ»effeet than that {ntended.

wrme—
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% Pebrusry 11, 1982

" Mr. Robert Lightheiser -
.+ .8taff Director -
.  Sénhate Finance Committée
. United States Senate -
- Waphington, D.C.- 20510 :
N Y N ) ~ \
Dear Mr, Lightheiser: ‘ , ,
. - 1 am writing in regard to Semator John Heinz's bill §958 which
_attémpts to ¢hange our import laws with respect to mon-market, Eastern
" -block countries. Given the possibility that this change might unduly -
.~ 14beralize trade with those countries, which at this very moumént are
" offering the world & shocking testimony to the brutality of their Soviet
' | master, it seems to mé that we must be very éareful about the téchnical
- and legal concepts at gtake here. Yet it is thesé’ very concepts that
T believe td be hopelessly flawed. . : ,

ol It the first place, the bill would abolish Section 406 of the
. Trade Act of -1974 end réplace it with a two-step procedure for testing -
the prices of goods imported from these countries. This move would
.. -eliminate the President's only discretionary authority to restrict
;. ‘imports” from communist countries if they are harming U.S. industries --
* to say nothing of the political leverage of such authority, leverage
- the U.S, can {ll-afford to abandon. . ‘ - '

¥

.. | More important, however, the bill is built upon presuppositions
‘that are both misleading and fallacious. It requires, for example, that
comunist countries "prove" they are "market-oriented." It also requires

~ the Commerce Department to ask for data proving the existence of such

‘market-oriéntation which, if deemed "adequate," would presumably be
used by the Department to carry out a full anti-dumping case against such

L ;\comunio: producer. These provisions, however, ignore the following

- factst R GO : ‘

y
5
R
¥

. (a) "There is no genuine, decentralized pricing mechanism in any of the:
" countries of the Bastern block, not, even in Hungary. As Professor Edward
A, Rewett, testifying before the Jofnt Economic Committee, said on
February 27, 1981, "the ost important aspect of the NEM (the New Economic
Mechanism) was to bé the price system,... These state-determined prices
v were to ‘dnfluence approximately 75 percent of the valuwe of consumér goods, and’
“ .. ' about 30 percent of that producer's goods.... The gstém never worked well
-”  apparently because the center could not find the will or the political
.power to eaforce it, which became glaringly obvious after 1974."

- :

(b) * Most investment 1s by the government. Even in Hungary, to
- quote Professor Hewett, "ninety percent of investment... is undertaken
d,ireqtly by the central govermmamt.” -




' {c) The Constitution of every communist country provides for

- state iatervention in the economy, for "the

- built-in instrument prohibits

- avay and {nitiate its own economic reforms.

has called the "legacies"

applied to Yugoslavia (see
" Its Legacies: Implications

Neuberger, eds., Interns

common g00d": this {s & -

This ie what Egon Nquberge{ .

of Soviet-type central planning, a term he -
his article entitled "Central Planning and
‘for Foreign Trade," in ‘Alan A. Broyn and Egon
nal e Centy '

Yal Planning (Berkeldy:. . .

~ University of’ Callfornia reas, 1 ’ I)P '349-377). ~ Other legacies .

“dnclude labor hoarding and a distorte

. (e) Political
.- . and effedtive:control o
© (see Hewett, P:

‘distortions of c;m'sunt{

515). .

e ‘(f)_ Outzight fraud. lv’crhapc‘l'shouldﬁ

' this point: my
. of Romania before we emigrated 84
forgeries designed to Bagk the dismal failu

‘evidence coming.
~very much alive,

d output structure, '

‘denand such a5 "conscious .

f aggregate demand during 1979-1980" in Hungary = =

introduce a personal note at '

own father, who was an economist in.the Socialist Republic "

~ .. I fact, Senator Heins is correct when
- dumping -~ gales at 'leqs than fair value ~- !
..concept... useful only to the extent that costse and prices in an economy

-are real, go that a fair

noting that.U.8.

" with the economies of the communist block.

~ §958 44 an even
to replace.

-"1aw has become ‘seriously c

more .seriously flawed contor

80 the .U.S. in 1962, was witness ta ecotiomic ,
res of planned economy. The, . - =
from Romania today indicates that thesg -practices are stiil. R

S

. e . )
he says that. "the concept of
is inherently a free-market

value can be determined." He is algo right in ..

ontorted to deal logically"
My contention is aimply that
tion-than the law it attempts

Yours truly,'

/la« Feau 40

Y3
N

Juliana Géran P{lon, Ph.D.

Policy Analyst S
. The Heritage Foundation

513 € Street, N.E.
Vaahinston. DiC,: 20@2

v;\
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U.S.-G.D.R. TRADE AND ECONOMIC COUNCIL
©- "+ P.O.Box 6447 ’ R
Providence, Rhode Island 02940 |.\~ '
1401-331-2400 PR

& R : ’ / February 10, 1982

%  Honorable John C. Danforth

Subcommittee on International Trade . : ’ -
Senate Committee on Finance ‘ o

Room 2227, Dirksen Senate Office Building

Washington, D.C. 20510

¥, Rer S, 958 -

*. Dear Senator Danforth:

e o— -

- Please incorporate this submission as part of the hearing record on 8, 958, a
'bill to create an artificial pricing remedy. Thie letter is submitted on be-
half of the US-GDR Trade and Bconomic Council, established in 1977 with the
blessing of the Departments of State and Commerce:. The Council consists of

_some 25 major U.S5. companies, all of which have had commercial experience with
‘the GDR and who believe it fe in the best interests of the United States to .

- promote expansion and normalization 6f trade with the GDR. A list of Council

-. members. is ‘attached. : . : . - o

.

:* There is in the GDR 4 companion organization, the GDR-US Trade and Edonomic
" Council, chaired by Dr. Beil, State Secretary, Ministry of Poreign Trade. The
Coun‘;xilakue‘t Jointly each year and subcommittees may meet more often.

‘The Commerce Department, through ité Bureau of Rast-West Trade, spends a con-
. 8iderable amount of money each year in attempting to build exports. I have
- been a meaber of the East-West Advisory Committee since its inception and was
Chairman of that c ttee for two yeare recently. Because of the current US~
" USSR tensions;, there tends to be a subjective pressure against anything having
“ to-do with the Eastern Buropean countries. Take, for example, the recent bit
. of publicity that our. government has purchased Optima manual typewriters from
' Bast Germany. Overlooked is the fact that there is no domestic source of man-
“dal typewriters so the alternative would be to buy Brazilian-made or West Ger-

-san-made and pay 2 premium of something like $40 or $501

High on thé Council's list of objectives 18 to work toward reduction of barriers
‘" to trade. The statistics will show a two-way US/GDR trade for 1980 and 1981 of _ )

- ‘over $500 million, which 18 in our favor by a ratio of at least ten to one. If. ‘ . -
“'the sales of Europesn subaidiaries of American corporations are added, the GDR SR
purchases well exceed $1 billion annually. - The GDR purchases approximately
$450 million worth of agricultursl products from the U.S. for which they pay
"+ + 1n hard currency.. On the other hand, the GDR has a relatively limited 1ist of
. goods they cdn sell to the U.S. because of thé high tariffs that apply to col-

- 7 umn 2,countries, . o .




.

One item that the GDR can sell 1is unrefined mountan wax, The wax plant at Amsdorf
has been the classic source of montan wax and the predominant world supplier of
this item since the turn of the century because of the richness of the wax-bearing
lignite in this region. This item has been imported into the U.S. from Germsny
since 1907 and there is only one other commercisl supplier, the American Lignite
Products Company, a Californias concern. -The GDR Amsdorf facility is fully inte-
grated and 18 highly efficient.

Under the provisions of S. 958 as introduced, German montan wax would have to be
priced at or above the price of ALPCO (American Lignite Products Company) wax in
- ‘order to avoid an "artificizl pricing" duty for the difference. Obvioisly, this
. would vest & sole U.S. producer like ALPCO with monopoly pricing power even though
in fact there 1s no unfdir pricing of the article. ALPCO has limited productjon
and probably less efficient manufacturing and could not in any event aupply tho
U.8. mrket alone.

In ‘the case of montan wax, the Department of Commerce has just completed a lengthy
invegtigation in which it has determined that no dumping duties should be assessed
‘on this article. The Department of Commerce utilized a surrogate country anslysis

_ and chose to value the Bast German wax on the basis of prices and wages in the
Federal Republic {n Germany. It is well known that the FRG has a level of economic
development which is well ahead of that in the GDR but, even by this difficult stan-
dard, the Bast Cerman wax was not shown to be gold at an unfeir price.

In 1971, in 1978 and again in 1980, tariff billy-were introduced to impose & high

rate of duty on montan wax from the GDR but each time the Congress refused to en-

att the legislation. 1In addition to the dumping proceeding, ALPCO also filed a

market disruption petition under section 406. This petition was also rejected.

An established trade pattern has existed for over 75 years and I strongly urge that

this pattein of trade not be uput by bestowing s monopoly on a single U.S. produc~

er. — .

Sincerely,

MW
Jerome Ottmay

- -~ Chairman
ab

cc: The Honorable John H. Chafee

United suten Senate .
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LIST OF MEMBERS

December 1981

US-GUR TRADE_AND FCONOMIGC CUlNCIL

Delesate:

Alternate:

Tohn 1. Roberts, Chafrman & CEO

A AW, Joukowsky, Vice Pres.

New York, NY 10005
212-270-7000
Armco International, Inc. Delepate: William J. O'Hara, Jr., Vice Pres.

Division of Armco Inc.

375 Park Ave.

Alteraate: Edward A. Perper, Vice Pres.

New York, NY 10022
212-751-3056
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30 Rockefelter Piaza

New Yerk, NY
212-484-3409

Bank »f America NT & SA

299 Park Ave.

10020

Alternates
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New York, NY 10171
212-938-8000

Alternate:
The Chase Manhattan Bank, N.A. Delegate:
One Chase Manhattan Plaza
New York, NY 10015
212-552-2222 -

Alternate:
Citibank, N.A, Nelevace:
3199 Parck Ave.
New York, \Y 10043

232-559~1000
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310 North Av.aue, VW,

Atlanta, GA
404-398-2254

92-407 0—82—-17
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Delegate:

Alternoe:
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Franz A. Lissauer, Chairman &
President
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01-600-A141

Charles F.A. Schroeder, Vice Pres.
One World Trade Center, 46th floor
New Yori, NY 10048
212~552-3¢78 ’

. Wi ll7am Hawley, Vice Pres. in the
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Control Data Corporation Delegate: Robert D. Schmidt, Vice Chairman
8100 34th Ave., South

Minneapolis, MN 55440 Alternate: Georpse K. Bardos, Vice Pres.,
612-853-8100 - Market Development

6003 Executive Blvd.
Rockville, MD 20852
201-448-3000

Dow Chemical Company Delegate: Paul 6. Stroebel, Director,
2030 Duw Center Business Development
Midland, MI 48640 517-636-6084
517-636-1000 -
alteinate: S. Thomas Orley. Regional Cen. Mgr.,

Eastern Rexton

tow Chemical GmbH
Wohllebengasse 6 .
1010 Vienna, Austria

E.I. duPont de Nemours & Co., Inc. Nelegate: Robert M. Atken - Vice Pres. -
Wilmington, DE 19898 International
302-774-1000 -

Dyson-Kissner—M&ran Corp.
230 Park Ave.
New York, NY 10017

Honeywell Inc. Delegate: Robert L. Patton, Vice Pres.,
Honeywell Plaza Corporate Field Marketing
Minneapolis, MN 55408
612-870-2361 Alternate: Richard W. Skow, Director-Internat'l.,
~— Industrial Business Operatfions,
Process Management Systems Div.

Honeywetl Inc.

16404 North Black Canyon Highway
Phoenix, AZ 85023

602-863-5998

Levi Strauss Eximco, S.A. ‘ Delegate: David D. Smith, President
1155 Battery St. 414-544-7212

San Francisco, CA 94106

415-544-6000

National Machine Tool Builders Assn. Delegate: James A. Gray, President

7901 Westpark Drive
McLean, VA 22101
703-893-2900

Philipp Brothers Delegate: Ludwig Jesselson, Chairman
Division of Phibro Corp. -

1221 Avenue of the Americas Alternate: David Tendler, President
New York, NY 10020

212-575-5900
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.-30 Rockefeller Plaza

-.=~ New York, NY

New York, NY
212-621~6000

10020

Rockwvell International Corp.
600 Grant St.
Pittsburgh, PA
412-565-2200

15219

Standard 041 Cu. (Indiana)
P.O. Rox S9IOA

Chicago, 1L 40680
312-856-6111

Standard 0il Co. (Ohio)
Midland Building
Cleveland, Ohio 44115
216-575-4141

Alfred C. Toepfer International Inc.
21 West St.

10006
212-425-0119

Union Carbide Corp.
270 Park Ave.
New York, NY 10017
212-551-4956

Untion 011 Co. of California
Union 011 Center

Los Angeles, CA 90017
213-486-7600

Amtel, Inc.
P.0. Box 6447
Providence, RI
401-331-2400

02940
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Delegate:

Alternate:

Delegate:

Delepaste:

Alternate:

Detepate:

Alternate:

Delegate:

Delegate:

Delegate:

Alternate:

Delegate:

Alternate:

Julius Koppelmann, Group Vice Pres.

Fugene A. Sekulow, Exec, V.P.,
Corporate Affairs

Richerd W, Foxen, Vice Pres.,
anternational

H. Laurance Fuller, Exec. Vice Pres.
312-856~-2465

-Robert C. Arnold, Gen. Mgr., Patents

& Licensing

GClenn R. Brown, Sr. Vice Pres.

Larry W. Evans, Manager, Patent &
License Division
216-575-3715

Rarl H, Schlunk, President

Dr. Thomas J. Hall, Assistant to
Chairman, Union Carbide Europe
(43rd floor)

Fred L. Hartley, Chairman

william J. Baral, Vice Pres.,
Technology Sales

Union Science & Technology Div.
P.0. Box 76

Brea, CA 92621

714-528-7201

Jerome Ottmar, President

Harvey Katz, Chairman
f.itwin S.A.

10, rue Jean-Jaures
92 Puteaux, France
176-43-44
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Produced by Nonmarket Economy Countries"
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COMMENTS OF
AMERICAN HARDBOARD ASSOCIATION

The American Hardboard Association ("AHA") submits
these comments in support of Senate Bill 958, "a bill to
amend the Trade Act of 1974 to provide a sbecial remedy for
the artificial pricing of articles produced by nonmarket
economy countries."

AHA is distressed by the impact on the Uniggd
States economy generally, and the hardboard industry speci-
fically, of imports into the United States from nonmarket
economy countries which do not operate on free market prin-
ciples. Imports from nonmarket economy countries which do
not operate on free market principles may be priced in an
arbitrary and artificial manner, placing United States
industries which have to respond to the free markeﬁ-;ricing
mechanism at a severe, unfair disadvantage. AHA believes
Senate Bill 958 will help combat this mode of unfair interna-

tional trade practice and complement current trade laws

covering antidumping and countervailing duties.

1. THE AMERICAN HARDBOARD ASSOCIATION

The American Hardboard Association, headquartered

in Palatine, Illinois, is the national trade organization

——
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representing manufacturers of hardboard products. In addition

to serving as a central clearing house on industry and technical

information, AHA is concerned with statistical reports, stan--

dard?specificgtioh programs, research activities, building codes,

environmental affairs, educational publications, manufacturing

and safety activities and governmental relations. AHA also

administers a quality conformance program for hardboard siding.
Hardboard is a wood-based product manufactured by

interfelting lignocellulosic fibers and consolidating them~ -

under heat and pressure to a density of 31 pounds per cubic

foot or greater. Hardboard is used fO{’exterior sidigb,

interior wall paneling, household and commercial furniture,

and numerous other industrial and commercial products. The

17 manufacturing plants of the nine United States members of

AHA produce over 80 percent of the United States origin

shipments. The members of AHA are listed on Exhibit A

attached hereto. The plant locations and mill capacitieé.of

the hardboard industry are shown on Exhibit B attached hereto.

I1. "THE IMPACT OF IMPORTS FROM NONMARKET ECONOMY COUNTRIES
ON_THE HARDBOARD INDUSTRY

Directly or indirectly, hardboard demand is highly
dependent on housing and mobile home construction.l/ The
domestic hardboard industry has experienced a decline in

employment of over 20 percent since 1978.2/ Uee of plant

1/ U.S.1.T.C. Publication 841, "Summary of Trade and Tariff Informa-
tion, Hardboard TSUS Items 245. 00 - 245. 40," page 12 (Aug. 1981).
("U.8.1.T.C., Hardboard").

2/ U.S.I.T.C., Hardboard p. 6.



facilities for the industry during the last half of 1981
declined to'approximately 61 percent of capacity.

Admittedly many factors other than imports from
nonmarket economy countries affect the hardboard industry.
The recent decline is attributable in paff to low levels of
building construction in recen; years.é/ However, factors
such as a nationwide recession and high interest rates are
influences inherent in a free market economy which affect
all kinds of industries and AHA, as a proponent of free trade
practices, accepts the reality of cyclic trends in business.

on the other hand, hardboard is a homogeneous
product and product differentiation is relatively unimportant
in securing markets. Most marketing efforts are based on R
price‘and service.g/ Artifically priced imports from coun-
\tries which do not allow the free market mechanism to operate
have adversely affected, and will continue to adversely
affect, the domestic hardboard industry in a manner which
éhould not b; condoned and permitted to continue.

The domestic hardboard industry produced over
$600,000,000 of hardboard per annum in the years 1978 through
1980. Imports averaged over $37,000,000 a year, or a total
of over $113,000,000, for this time period._ Imports from
nonmarket economy countries were significant, with the

U.S.S.R. being the second leading exporter of hardboard into

3/ U.S.I.T.C., Hardboard pp. v, 9.

4/ U.8.I.T.C., Hardboard p. 10.
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the United states.a/ As an example, in 1978 imports from

the U.S.S.R., Romania and Poland had a total customs value

of over $9,000,000, or022 percent, of all imports of hardboard
products into the United States.g/

The impact of imports is even greater on a percentage
basis of total consumption when quantity of shipments is
examined. \lg‘the last five years, -imports have represented
just undér 10 per cent of domestic consumption on a quantity
basis.l/ In tﬂe three month period of July through September,
1981, for example, almost 30 percent of the square footage
of all hardboard imports came from the nonmarket econom&
countries of the U.S.S.R., Poland and Romania.®/

Although the customs ;;lue of hardboard imports
has declined somewhat in the last three years, there neverthe-
less continues to be an impact on the domestic hardboard indus-
try of the artifiéally low prices of"products originating from
nonmarket economy countries. An illustration of the pricing
problems facing the hardboard industry with respect to trade
from nonmarket economy countries can be seen in the import
figures of October, 1981 for non-face finished hardboard
(T.s.U.S. Item No. 245.2020).2/ The average customs value

5/ U.S.1.T.CT, Hardbogrd p. 30. The U.S.S.R. ranks second in the
world in hardboard production and is the world's leading exporter,
while importing no hardboard.

6/ U.S.1.T.C. Hardboard p. 26.
1/ U.S.I.T.C., Hardboard p. 13.
8/ U.S. Department of Commerce - Bureau of Census, Special Report FT 8027.

9/  Valued at over $96.66 2/3 per short ton.
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per short ton of imports under T.S.U.S. Item No. 245.2020
from the U.S.S.R. was $144. This is over 30 percent less
than the customs value of similar imports from Brazil, and
40 percent less than the customs value of imports in this
classification from Canada.ly

In recent years, the U.S.S.R. has become by far
the principal exporter to the U.S. of low-valued hardboard
(T.S.U.S. Item Nos. 245.00 to 245.10), accounting for almost
seventy-five éé;bent of the quantity .imported annually during
1977 to 1980.1Y The impact of the artificially low prices of
hardboard products from nonmarket economy countries is dramatic-
ally illustrated by a review of the figures relating to hard-

board in the T.S.U.S. Item No. 245.10 classification,lg/ where

U.S.S.R. shipments have dominated this import classification?

Hardboard ™
(Square Feet)
1/8" standard

Imports (T.S.U.S. 245.10) U.S.S.R. Imports/Ratio

Yeax U.S.S.R. Total to All Imports
1976 . 42,570,000 96,384,000 44%

1977 101,868,000 120,990,000 84.2%
1978 - 161,559,000 221,928,000 - 72.8%
1979 147,477,000 157,281,000 93.7%
1980 40,551,000 45,030,000 90.1%

Source: U.S. Department of Census,
- Bureau of Census Reports.

10/ U.S. Department of Commerce - Bureau of Census, Special Report FT
8027.

11/ U.S.I.T.C., Hardboard, p. 14. -
12/ Valued at over $48.33 1/3 but not over $96.66 2/3 per short ton.
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The average customs value of these imports under T.S.U.S.
Item No., 245.10 from the U.S.S.R. for 1980 was $22.42 per
thousand square feet. The average customs value of similar
imports from other countries for 1980 was $31.73 per thousand _
square feet. _
AHA has been concerned by the historical impact on
the domestic hardboard industry of substantial imports from
certain nonmarket economy countries, such as the U.S.S.R.,lé/
and is becoming increasingly concerned about future changes
in production and trade patterns that may lead to increased
unfair import trade from other nonmarket economy countries.
In other countries, especially developing nations, the economic
orientation of a ruling government c;n change quite quickly,
and there could be artificial pricing of imports in the future
from countries which would not currently be classified as

nonmarket economies but which could become so almost overnight.

II1. THE REASONS FOR AHA'S SUPPORT OF SENATE BILL 958

AHA supports the artificial pricing concept of
Senate Bill 958 because it provides for:
(1) a new, more effective treatment of the special
problem of unfair trade practices of nonmarket economy

countries; and

13/ Canada investigated complaints of sales at less than fair value of
U.S.S.R. and Poland hardboard imports and found material- injury to
the production of like goods in Canada. Finding of the Anti-dumping

~  Tribunal in Inquiry No. ADT-4-81 Under Section 16 of the Anti-dumping
Act (September 23, 1981).
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(2) a more objective procedure, by lessening
executive discretion under Section 406 of the 1974°
Trade“Act and treating the issue as one of fair trade
and fair business practice, not international politics.

The effectiveness of the current antidumping and

countervailing duty-lawslg/ depends'upon the nature of the

problem being treated. The concept of dumping usually is

not appropriate in a nonmarket economy context due to the

ambiguity of market value in a nonmarket economy.country.

The inability to accurately ascertain the foreign market

value, which }s aggravated by uncooperative governments,

diminishes raéically the utility of the antidumping law to

protect domestic industry from unfair price discrimination.t¥/
' Countervailing duties can be an effective remedy

when the subsidies involved are identifiable and specific,

or otherwise definable.lé/ In a nonmarket ecohomy, it is

likely that the concept of a subsidy is unworkable because

the entire economy is influenced and controlled by that coun=-

“try's government in contrast to a specific government intrusion.

Senate Bill 958 would create a remedy appropriate

to the realities of a nonmarket economy. A duty would be

imposed if the imported product from a nonmarket economy

14/ 19 U.S.C. § 1671 et seq. -

15/ 19 U.S.C. § 1677b(c). To determine market value when a state
controlled economy is involved, present law requires examination of
foreign market value in a non-state controlled economy which is at
a comparable stage of economic development. 19 C.F.R. §353.8(b)(1).

16/ 19 U.S.C. § 1677(5).
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country is prizéd at a price below the lowest free market
price of like articles, looking at the lowest average price
for like articles in the U.S. or an appropriate free market
country. The proposed iégislation thus avoids the problems
described above which are inherent in applying a countervail-
ing or antidumping duty to a nonmarket economy import.

AHA-believes that the flexibility of the proposed
legislation in allowing for an artificial pricing investiga-
tion to be transformed into a countervailing or antidumping
investigation (and vice versa) is a workable and appropriate
solution to the difficulties confronting the investigators
in seeking the necessary data to establish the existence or
nqp-existence of unfair trade practices. If a nonmarket
economy country cooperates in an United States government
trade investigation, AHA would have no objection to that
country being placed on the same footing as any other free
market economy in the world. On the other hand, if a non-
market economy country is not willing to assist in an inves-
tigation of-the possible abuse of import privileges, that
country should not have available the possibly beneficial
shield provided by existing law which requires a complainant
. to establish the existence of material injury.

The issue of trade practices is primarily a business
and economic concern, which should not be confused with
international politics. Senate Bill 958 recognizes this in

two different ways.
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First, by eliminating the emotion-laden and ambigu-
ous "communist country" provisions of Section 406 of the
Trade Act of 1974, the proposed legislation emphasizes that
the trade problem involves not tﬁe political label attached
to a government but rather the basis on which the economy of
that country operates. The realities of the world marketplace
require recognition of the fact that there are many countries
whose economies do not operate on free market principles yet
whose governments may not fall into a traditional definition
of being "communist.'!
- Second, Senate Bill 958 provides for a procedural
framework for an artificial pricing investigation virtually
identical to a countervailing duty investigation. This allows
for objective investigation and remedies by the International 7
Trade Commission and International Trade Administration, and
diminishes the possibility that U.S. business concerns will be

unwitting pawns in the vagaries of international politics.
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CONCLUSION

- For the reasons discussed above, AHA urges the

Finance Subcorimittee to vote favorably on Senate Bill 958.

Respectfully submitteg,

James E. Nolan, CAE

Executive Vice President
AMERICAN HARDBOARD ASSOCIATION
887-B Wilmette Road

Palatine, Illinois 60067
(312) 934-8800

William C. Ives
John R. F. Baer
Harry C. Goplerud
KECK, MAHIN & CATE
8300 Sears Tower
233 south Wacker Drive
Chicago, Illinois 60606
(312) 876-3400
Attorneys for

AMERICAN HARDBOARD ASSOCIATION
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EXHIBIT A

The neaber companies of the Anerican nardboa:d

Aslociation are:

(53-Q)

Abitibi-Price Corporation -
P.0. Box 501
Birmingham, Hichiqan 48012

Boige Cascade Co oration

Shélard Towers - Ste. 235

600 South County Road 18

8t. Louis Park, H%pnosota 55426 -

Canadian Forest Products Ltd. -
Plywood and Hardboard Division ' :
440 Canfor Avenue

New Westminster, B.C. V3L 3C9

jon Intornational Coxporation

B ding Products Division

one cha-pion Plaza
Stamford, Connecticut 06921

Evans Products Company
1115 S.E. Crystal Lake Drive T -
Corvallis, Oregon 97330

Forest Fiber Products Company
Plot Mx 68
Forest Grove, Oregon 97116

MacMillan Bloodel Building Materials
50 Oak Street
Weston, Ontario MIN 1Sl

Masonite COrpotation
29 North Wacker Drive
Chicago, Illinois 60606

Superior Fiber Products, Inc.

' . North Fifth Street & Bayfront

Superior, wisconsin 54880

Superwood Corxporation
14th Avenue West & Waterfront
Duluth. Minnesota 55802 :

‘relplo Division

Temple-Eastex, Inc. -
Diboll, Texao 78941 T
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. Figore l.—Hardboard: Plant locatios and capacitics, 1960,
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*.Note: . These plants were closed after
. Publication 841 went to press.
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