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TECHNICAL CORRECTIONS ACT OF 1979

WEDNESDAY, NOVYEMBER 17, 1979

: U.S. SENATE,
SuBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT,
CoMMITTEE ON FINANCE,
Washington, D.C.

The subcommittee convened at 2:40 p.m. pursuant to call, in
room 2221, Dirksen Senate Office Building, Senator Harry F. Byrd,
Jr., presiding.

Present: Senators Byrd and Boren.

[The press releases announcing this hearing and the bills H.R.
2797, S. 873 and S. 1549 and Joint Committee on Taxation descrip-
tion of S. 873 and S. 1549 and description of H.R. 2797 follow:]

[Prees Release No. H-66, Oct. 16, 1979]

FINANCE SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT SETS HEARING ON
TecuNicAL CORRECTIONS Act oF 1979 .

Senator Harry F. Byrd, Jr. (I, Va.), Chairman of the Subcommittee on Taxation
and Debt Management of the Senate Committee on Finance announced today that
the Subcommittee will hold a hearing on Wednesday, November 7, 1979 on the
Technical Corrections Act of 1979.

The hearing will begin at 2:30 p.m. in Room 2221 of the Dirksen Senate Office

Building.

The bill, which the House of Representatives passed on July 18, 1979, contains
technical, clerical, conforming, and clarifying amendments to provisions enacted by
the Revenue Act of 1978 and other 1978 tax legislation.

Senator Byrd said, “In any major tax legislation, especially legislation enacted
under great time pressure, minor errors and omissions escape detection. Such errors
may not involve major questions of tax poli(‘:{ye. However, they do make it more
difficult for both taxpayers and the Internal Revenue Service in dealing with the
tax law. Accordingly, enactment of corrective legislation should be of substantial
assistance to the tax community, both in and out of government.

“Prior to the creation of the present subcommittee structure it was difficult to
find time in the legislative process to consider technical material such as the items
contained in this bill. One of the important functions of the Subcommittee on
Taxation and Debt Management, however, is to perform’ the difficult detail work
rvhig!l is required if the Internal Revenue Code is to remain a properly-functioning

aw, ‘

Testimony is invited both on the bill as passed by the House of Representatives
and on any propoed additions to or deletions from that bill. It is recommended,
however, that witnesses who only wish to support provisions now contained in the
House bill limit their testimony to the submission of written statements.

It is also recommended that written and oral statements deal both with the
merits of the issue involved and with the question of whether it is or is not a
technical rather than a policy change.

Witnesses who desire to make oral statements at the hearing should submit a
written request to Michae] Stern, Staff Director, Committee on Finance, Room 2227
Dirksen Senate Office Building, Washington. D.C. 20510, by no later than the close
of business on November 1, 1979.

. Legislative Reorganization Act,—Senator Byrd stated that the Legislative Reorga-
nization Act of 1946, as amended, requires all witnesses appearing before Commit-

0)]
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tees of Congress “to file in advance written statements of their proposed testimony,
and to limit their oral presentations to brief summaries of their argument.”

Witnesses scheduled to speak should com];gi' with the following rules:

(1) A copy of the statement must be filed by noon the day before the day the
witness is scheduled to testify.

(2) All witnesses must include with their written statement a summary of the
principal points included in the statement.

(3) The written statements must be typed on letter-size paper (not legal size) and
at least 100 copies must be submitted by the close of business the day before the
witness is scheduled to testify. . .

(4) Witnesses are not to read their written statements to the Subcommittee, but
are to confine their oral presentations to a summary of the points included in the
statement.

Written mtimong.e—Written testimony submitted by witnesses not making oral
statements should written, not more than 25 double-spaced pages in length,
and mailed with five (6) copies by November 14, 1979, to Michael Stern,
Director, Committee on Finance, Room 2227 Dirksen Senate Office Building, Wash-
ington, D.C. 20510,

[Press Release No. H-72, Nov. 2, 1979)

FINANCE SUBCOMMITTEE ON TAXATIONNAND DEBT MANAGEMENT AMENDS HEARING
OTICE

Senator Harry F. Byrd, Jr., (I, Va.), Chairman of the Subcommittee on Taxation
and Debt Management of the Senate Committee on Finance, announced today that
the subject matter of the hearing on Wednesday, November 7, 1979 will include S.
1549, dealing with the excise tax on fishing tackle, and S. 873, dealing with resi-
dency requirements for deductions and exclusions for individuals living and working
abroad, as well as the Technical Corrections Act of 1979.

B 'I_’;:iq hearing will begin at 2:30 p.m. in Room 2221 of the Dirksen Senate Office
uilding.

The subject matter of S. 1549 is included in H.R. 5505, which the House of
Representatives passed on October 30, 1979. S. 1549 revises the schedule for pay-
ment of the 10-percent excise tax imposed upon the manufacturer's sale of fishing
rods, reels, creels and artificial lures, baits and flies. The measure is sponsored by
Senators Boren, Bellmon, Danforth, Durenberger, Nelson, and Percy. It has no
revenue effect. It will benefit manufacturers of fishing equipment.

S. 873 is sponsored by Senators Ribicoff, Bentsen, Church, Hayakawa, Javits and
Tower. It would waive the residency requirements for deduction or exclusions of
individuals living and working abroad where the individual was forced to return to
- the United States by circumstances beyond his control in the country in which he is

working. The bill would primarily benefit Americans working in Iran who recently
r_rere forced to leave. Revenue estimates on this measure are not available at this
ime.

Witnesses who desire to make oral statements at the hearing should submit a
written request to Michael Stern, Staff Director, Committee on Finance, Room 2227
Dirksen Senate Office Building, Washington, D.C. 20510, by no later than 12:00 noon
on November 6, 1979.

Legislative Reorganization Act.—Senator Byrd stated that the Legislative Reorga-
nization Act of 1946, as amended, requires all witnesses appearing before Commit-
tees of Congress “to file in advance written statements of their proposed testimony,

" and to limit their oral presentations to brief summaries of their argument.”

Witnesses scheduled to speak should oomlpl with the following rules:

(1) A copy of the statement must be filed by noon the day before the day the
witness is scheduled to testify.

(2) All witnesses must include with their written statement a summary of the
principal points included in the statement.

(8) The written statements must be t on letter-size paper (not legal size) and
at least 100 copies must be submitted by the close of business the day before the
witness is scheduled to testify.

(4) Witnesses are not to read their written statements to the Subcommittee, but
atr:wto oo;xﬁne their oral presentations to a summary of the points included in the
statement.

Written testimon{.;Written testimony submitted by witnesses not making oral
statements should written, not more than 26 double-spaced palges in length,
and mailed with five (5) copies by November 14, 1979, to Michael Stern, Staff
Director, Committee on Finance, Room 2227 Dirksen Senate Office Building, Wash-
ington, D.C. 20510.



96TH CONGRESS
18T SESSION S ° 873

To amend the Internal Revenue Code of 1954 to waive in certain cases the
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residency requirements for deductions or exclusions of individuals living
abroad. : -

IN THE SENATE OF THE UNITED STATES

ArriL 4 (legislative day, FEBRUARY 22), 1979

RiBicorr (for himself, Mr. Benrtsen, and Mr. Toweg) introduced the
following bill; which was read twice and referred to the Committes on
Finance

A BILL

amend the Internal Revenue Code of 1954 to waive in
certain cases the residency requirements for deductions or
exclusions of individuals living abroad.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That (a) subsection (j) of section 913 of the Internal Revenue
Code of 1954 (relating to deduction for certain expenses of

living abroad) is amended by adding at the end thereof the

. following new paragraph:
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1 “(4) WAIVER OF PERIOD OF STAY IN FOREIGN
2 CcOUNTRY.—For purposes of paragraphs (1) and (2) of
é subsection (a), an individual who for any period is a
4 bona fide resident of or is present in a foreign country
b and who—
6 ““(A) leaves such foreign country—
7 “(i) during any period during which the
8 Secretary determines, after consultation with
9 the Secretary of State or his delegate, that
10 individuals were required to leave such for-
11 eign country because of war, civil unrest, or
12 similar adverse conditions in such foreign
13 country which precluded the norma! conduct
14 of business by such individuals, and
15 “(ii) before meeting the requirements of
16 such paragraphs (1) and (2), and
17 “(B) establishes to the satisfaction of the
18 Secretary that he could reasonably have been ex-
19 pected to have met such requirements,
20 shall be treated as having met such requirements with
21 respect to that period during which he was a bona fide
22 resident or was present in the foreign country.”.

23 (bX1) The amendments made by subsection (a) shall
" 24 apply to taxable years beginning after December 31, 1976,

25 but only with respect to periods an individual was a bona fide
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resident of or present in a foreign country and did not meet
the requirements of section 913(a) (1) or (2) of the Internal
Revenue Code of 1954 with respect to such periods because
he left the foreign country after September 1, 1978.

(2) The Secretary of the Treasury or his delegate may
make determinations under section 913(}4XA)G) of such
Code, as added by subsection (a), for any period after Sep-
tember 1, 1978. _ :

(3) In the case of an individual who elects under section
209(c) of the Foreign Earned Income Act of 1978 not to
have the amendments made by that Act apply, the Secretary,
for purposes of section 911 (a)(1) and (a)(2) of the Internal
Revenue Code of 1954, as in effect before such amendments,
shall apply rules for determining periods of residence or pres-
ence in a foreign country similar to the rules provided in
section 913()(4) of such Code, as added by subsection (a).

@)
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To amend the Internal Revenue Code of 1954 to change the period for the
payment of taxes under section 4181(a) of such C‘ode.

IN THE SENATE OF THE UNITED) STATESN

Jury 20 (legislative day, JUnE 21), 1979
Mr. BogeN (for himself, Mr. BELLMON, Mr. NEL8ON, and Mr. PERCY) introduced
the following bill; which was read twice and referred to the Committee on
Finance

A BILL

To amend the Internal Revenue Clode of 1954 to change the
period for the pavment of taxes under section 4161(a) of
such Code.

1 Be it enacted by the Senate and House of Representa-
2 tives of the U'nited States of America in ('ongress assembled,
3 SECTION 1. Section 6302 of the Internal Revenue Code
4 of 1954 (relating to mode or time of collecting tax) is amend-
5 ed by adding at the end thereof the following new subsection:
6 “/d) TIME FOR PAYMENT OF MANUFACTURERS'

7 Excise Taz oN Rops, Creers, Erc.—The tax imposed



2

1 by section 41681(a) (relating to manufacturers’ excise tax on

2 rods, creels, etc.) shall be due and payable—

3

© BV a2 S O e

10
11
12

“(1) in the case of articles sold during the quarter
er{ding December 31, on March 31,

“(2) in the case of articles sold during the quarter
ending March 31, on June 30,

“(3) in the case of articles sold during the quarter
ending June 30, on September 24, and

““(4) in the case of articles sold during the quarter
ending September 30, at such time as the-Secretary
may by regulations prescribe.”.

SEc. 2. The amendment made by the first section of this

13 Act shall apply to articles sold on or after October 1, 1979,

@



98TH CONGRESS |
18T SESSION S PY 2797

IN THE SENATE OF THE UNITED STATES

JuULY 18 (legislative day, JUuNe 21), 1979
Read twice and referred to the Committee on Finance

AN ACT

To make technical corrections related to the Revenue Act of

©® ® a9 X Ot R W N =

1978.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHOR™ TITLE, ETC.

(a) SHORT TITLE.—This Act may be cited as the
“Technical Corrections Act of 1979,

(b) AMENDMENT OF 1954 CopE.—Except as otherwise
expressly provided, whenever in this Act an amendment or
repeal is expressed in terms of an amendment to, or repeal of,

a section or other provision, the reference shall be considered
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to be made to a section or other provision of the Internal
Revenue Code of 1954.
SEC. 2. COORDINATION OF ENACTMENT DATES OF REVENUE
ACT OF 1978 AND ENERGY TAX ACT OF 1978.

The Revenue Act of 1978 is amended by inserting after
section 3 the following new section:
“SEC. 4. COORDINATION OF ENACTMENT DATES WITH

ENERGY TAX ACT OF 1978.

“For purposes of applying the amendments made by
this Act to sections 46 and 48 of the Internal Revenue Code
of 1954, the Energy Tax Act of 1978 shall be deemed to‘

have been enacted immediately before this Act.”

TITLE I—AMENDMENTS RELATED
TO REVENUE ACT OF 1978
SEC. 101. AMENDMENTS RELATED TO TITLE L
(3) GENERAL RULE.—
{1) AMENDMENT RELATED TO SECTION 104 OF
THE ACT.—Subparagraph (C) of section 43(cX1) (relat-
ing to individual entitled to exclude income under sec-
tion 911 not eligible individual) is amended to read as
follows: , |
“{C) INDIVIDUAL WHO CLAIMS BENEFITS
OF S8ECTION 911, 918, OR 931 NOT ELIGIBLE IN-

DIVIDUAL.—The term ‘eligible individual’ does
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not include an individual who, for the taxable
year, claims the benefits of—

‘(i) section 911 (relating to income
earned by individuals in certain camps out-
side the United States),

“(ii) section 913 (relating to deduction
for certain expenses of living abroad), or

“(ili) section 931 (relating to income
from sources within possessions of the
United States).”

(2) AMENDMENTS RELATED TO SECTION 105 OF
THE ACT.—

(A) PAYMENTS TBREATED AS EARNED
INCOME FOR AFDC.—Section 402 of the Social
Security Act is amended by adding at the end

thereof the following new subsection:
“(d) For purposes of paragraphs (7) and (8) of subsection
(a), any refund of Federal income taxes made by reason of
section 43 of the Internal Revenue Code of 1954 (relating to
earned income credit) and any payment made by an employer
under section 3507 of such Code (relating to advance pay-
ment of earned income credit) shall be considered earned

income.”
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(B) PAYMENT TREATED AS EARNED

INCOME FOE 8sL—Section 1612(a)(1) of the
Social Security Act is amended—
() by striking out ‘‘and’’ at the end of
subparagraph (A); and
(i) by adding after subparagraph (B) the
following new subparagraph:

“(C) any refund of Federal income taxes
made by reason of section 43 of the Internal Rev-
enue Code of 1954 (relating to earned income
credit) and any payment made by an employer
under section 3507 of such Code (relating to ad-
vance payment of earned income credit); and”. |

(C) EFFECTIVE DATE FOR ADVANCE PAY-
MENT OF EARNED INCOME CREDIT.—Paragraph
(2) of section 105(g) of the Revenue Act of 1978
(relating to effective date for advance payment of
earned income credit) is amended by striking out
“June 30, 1978” and inserting in lieu thereof
“June 30, 1979".

(D) CLERICAL ADMENDMENT.—Subsection
(b) of section 43 (relating to coordination with ad->
vance payments of earned income credit) is redes-

ignated as subsection (g).
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(3) AMENDMENT RELATED TO SECTION 112 OF
THE ACT.—Paragraph (8) of section 128(a) (relating to
cross references) is amended by striking out “benefits,
see”’ and inserting in lieu thereof “‘benefits which are
not includible in gross income under section 85,”.

(4) AMENDMENT RELATED TO SECTION 131 OF
THE ACT.—Subparagraph (B) of section 457(d)(9) (re-
lating to application to rural electric cooperati\—'es of
rules for eligible State deferred compensation plans) is
amended to read as follows:

“(B) RUBAL ELECTRIC COOPERATIVE DE-
FINED.—For purposes of subparagraph (A), the
term ‘rural electric cooperative’ means—

"(ij any organization which is exempt
from tax under section 501(a) and which is
engaged primarily in providing electric serv-
ice on & mutual or cooperative basis, and

“(ii) any organization described in para-
graph (4) or (8) of section 501(c) which is
exempt from tax under section 501(a) and at
least 80 percent of the members of which are
organizations described in clause (i).” .

(5) AMENDMENTS RELATED TO SECTION 134 OF

THE ACT.—
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1 (A) EMPLOYMENT REQUIREMENT.—Subpar-
2 - agraph (B) of section 125(g)(3) (relating to certain
3 participation eligibility rules not treated as dis-
4 criminatory) is amended by striking out “service
5 requirement” each place it appears and inserting
6 in lieu thereof “‘employment requirement’.

1 (B) EFFECTIVE DATE.—Subsection (c) of
8 section 134 of the Revenue Act of 1978 is
9 amended by st,rik'ing out “‘taxable years” and in-
10 gerting in lieu thereof “‘plan years”.

11 (6) AMENDMENTS RELATED TO SECTION 141 OF
12 THE ACT.-—

13 ‘ (A) AMENDMENT TO ANTI-FLOW-THROUGH
14 RULES.—Paragraph (9) of section 46(f) (relating
15 to special rule for additional credit) is amended—
16 (i) by striking out ‘‘subparagraph (B) of
17 subsection (a)(2)”’ each place it appears and
18 inserting in lieu thereof “‘subparagraph (E) of
19 subsection (a)(2)”’, and

20 (i) by striking out “an employee stock
21 ownership plan which meets the require-
22 mentsAof’ section 301(d) of the Tmlx Reduction
23 Act of 1975” in subparagraph (A) and in-
24 gerting in lieu thereof “an ESOP which
25 meets the requirements of section 409A”".

$5-169 0 - 80 - 2
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(B) CLARIFIOATION OF EFFECTIVE DATE.—

Section 141 of the Revenue Act of 1978 (relating

to ESOPS) is amended by striking out subsection

() and inserting in lieu thereof the following new

subsections:

“(g) EFFECTIVE DATES FOR ESOPS.—

“(1) IN GENERAL.—Except as otherwise provided .
in this subsection and subsection (h), the amendments
mede by this section shall apply with respect to quali-
fied investment for taxable years beginning after De-
cember 31, 1978.

“(2) ELEc'rmN TO HAVE AMENDMENTS APPLY
DURING 1978.—At the election of the taxpayer, para-
graph (1) shall be applied by substituting ‘December
31, 1977 for ‘December 31, 1978’. An election under
the preceding sentence shall be made at such time and
in such manner as the Secretary of the Treasury or his
delegate shall prescribe. Such an election, once made,
shall he irrevocable.

“(3) VoTING RIGHT PROVISIONS.—Section
409A(e) of the Internal Revenue Code of 1954 (as
added by subsection (a)) shall apply to plans to which |
section 409A of such Code applies, beginning with the
first day of such application.
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“(4) RIGHT TO DEMAND EMPLOYER SECURITIES,

ETC.—Paragraphs (1)XA) and (2) of section 409A(h) of
the Internal Revenue Code of 1954 (as added by sub-
section (a)) shall apply to distributions after December
31, 1978, made by a plan to which sect;on 409A of
such Code applies. .

“(5) ELECTION TO HAVE NEW PUT OPTION RULE
APPLY.—The employer may elect to treat section
469A(h)(l)(B) of the Internal Revenue Code of 1954
(as added by subsection (a)) as applying to employer
securities in a plan to which section 409A of such
Code applies which are attributable to qualified invest-
ment for taxable years beginning before January 1,
1979. Such an election, once made, may be revoked
only with the consent of the Secretary of the Treasury
or his delegate.

A “(6) SuBSECTION (f)(7).—The amendment made
by subsection (f}(7) shall apply to years beginning after
December 31, 1978.

“(7) RETROACTIVE APPLICATION OF AMEND-
MENT MADE BY SUBSECTION (d).—In determining the
regular tax deduction under section 56(c) of the Inter-
nal Revenue Code of 1854 for any taxable year begin-
ning before January 1, 1979, the amount of the credit
allowable under section 38 of such Code shall be deter-
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mined without regard to section 46(a}2)B) of such
Code (as in effect before the enactment of the Energy
Tax Act of 1978).
“(h) EFFECTIVE DATES FOR LESOPS.—Paragraphs

(6) and (6) of subsection (f) shall apply—

“(1) insofar as they make the requirements of sub-
sections (e) and (h)(1)(B) of section 409A of the Inter-
nal Revenue Code of 1954 applicable to section 4975
of such Code, to stock acquired after December 31,
1979, and :

“(2) insofar as they make paragraphs (1}A) and
(2) of section 409A(h) of such Code applicable to such
section 4975, to distributions afber December 31,
1979.”

(C) DEFINITION OF QUALIFYING EMPLOYER
SECURITY FOR LEVERAGED EMPLOYEE STOCK
OWNERSHIP PLAN.—The first sentence of para-
graph (8) of section 4975(e) (defining qualifying
employer security) is amended to read as follows:

“The term ‘qualifying employer security’ means any
employer security within the meaning of section
409AQ).”

(D) NONRECOGNITION OF GAIN ON CONTEI-

BUTION TO ESOP.—Subsection (m) of section
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409A (relating to contributions of stock of control-

ling corporation) is amended to read as follows:
“(m) NONRECOGNITION OF GAIN OR Loss ON CONTRI-
B-UTION or EMPLOYER SECURITIES TO ESOP.—No gain or
loss shall be recognized to the taxpayer with respect to the
transfer of employer securities to an ESOP maintained by
the taxpayer to the extent that such transfer is required
under subparagraph (A) or (Bj of section 48(n)(1).” ,

(E) LESOPS MAY DISTRIBUTE OASH IN
CERTAIN CASES.—Paragraph (2) of section
409A(K) (relating to allowing plan to distribute
cash in certain cases) is amended by inserting “‘or
of section 4975(e)(7)” after “‘the requirements of
this section”.

() MATCHED EMPLOYER AND EMPLOYEE
CONTRIBUTIONS MUST STAY IN PLAN.—Subsec-
tion (d) of section 409A (relating to employer se-
curities must stay in plan) is amended by inserting
“(or allocated to & pé.rticipant’s account in con-
nection with matched employer and employee

_contributions)”’ after “‘under subsection (b)”’.

(G) CLERICAL AMENDMENTS.—

(i) Subparagraph (E) of seciion 46(a)(2)

is' amended by inserting “and ending on”

/
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before ‘‘December 31, 19.83” each place it

appears.

(i) Subparagraph (B) of section 48(n)(2)
is amended by adding ‘“‘and” at the end of
clause (i), by striking out clause (ii), and by
redesignating clause (iii) as clause (ii).

(iii) Paragraph (5) of section 48(0) is
amended by inserting “percentage” after
“attributable to the Iﬂatching ESOP”.

(7) AMENDMENT RELATED TO SECTION 142 OF
THE ACT.—Subsection (c) of section 691 (relating to
deduction for estate tax) is amended by adding at the
end thereof the following new paragraph:

*(5) COORDINATION WITH BECTION 402(e).—For
purposes of section 402(e) (other than paragraph (1)(D)
thereof), the total taxable amount of any lump sum dis-
tribution shall be reduced by the amount of the ded\;c-
tion allowable under paragraph (1) of this subsection
which is attributable to the total taxable amount (de-
termined without regard to this paragraph).”

(8) AMENDMENT RELATED TO SECTION 143 OF
THE ACT.—Subparagraph (B) of section 401(a)(22) is
amended by striking “as securities’” and inserting in

lieu thereof “‘are securities”.
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(9) AMENDMENTS BELATED TO SECTION 152 OF

THE AOT.—

(A) OERTAIN EMPLOYEES MAY BE EX-
CLUDED.—Paragraph (2) of section 408(k) (relat-
ing to participation requirements for simplified
employee pension) is amended by adding at the
end thereof the following new sentence: .

‘“For purposes of this paragraph, there shall be ex-
cluded from consideration employees described in sub-
paragraph (A) or (C) of section 410(b)(2).”
~(B) CONTBIBUTIONS UNDER SIMPLIFIED
EMPLOYEE PENSION NOT SUBJECT TO FICA OR
FUTA TAXES,—

(i) FICA Tax.—Paragraph (5) of sec-
tion 8121(s) (defining wages) is amended by
striking out “‘or” at the end of subparagraph
(B), by striking out the semicolon at the end
of subparagraph (C) and inserting in lieu
thereof “, or”, and by adding at the end
thereof the following new subparagraph:

(D) under a simplified employee pension if,
at the time of the payment, it is reasonable to be-
lieve that the employee will be entitled to a de-

duction under section 219 for such payment;”.
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(ii) FUTA tax.—Paragraph (5) of sec-
tion 3308(b) (defining wages) is amended by
striking out “or”” at the end of subparagraph

(B), by striking out the semicolon at the end

of subparagraph (C) and inserting in lieu

thereof *“, or”, and by adding at the end
thereof the followiné new subparagraph:

‘(D) under a simplified employee pension if,
at the time of the payment, it is reasonable to be-
lieve that the employee will be entitled to a de-
duction under section 219 for such payment;”.

(C) CORRECTION OF CERTAIN EXCESS CON-

. TRIBUTIONS.—Subparagraph  (A) of section

408(d)(5) (relating to certain distributions of
excess contributions after due date for taxable
year) is amended by adding at the end thereof the
following new sentence:
“If employer contributions o behalf of the indi-
vidual are paid for the taxable year to a simplified
employee pension, the dollar limitation of the pre-
ceding sentence shall be increased by the lesser of
the amount of such contributions or $7,500.”

(D)  CLABIFICATION OF . SECTION

219(b)(7).—Paragraph (7) of section 219(b) (relat-
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ing to simplified employee pensions) is amended to
read as follows:

“(7) SPECIAL RULES IN OASE OF SIMPLIFIED

"EMPLOYEE PENSIONS,—

“(A) LimiraTioN.—If there is an employer
contribution on behalf of the employee to a simpli-
fied employee pension, the limitation under para-
graph (1) shall be the lesser of—

“(@) 15 percent of the compensation in-
cludible in the employee’s gross income for
the taxable year (determined without regard
to the employer contribution to the simplified
employee pension), or |

*(ii) the sum of—

“(I) the amount contributed by the
employer to the simplified employee
pension and included in gross income
(but not in excess of $7,500), and

“(I) $1,500, reduced (but not
below zero) by the amount deseribed in
subclause (I).

“(B) CERTAIN LIMITATIONS DO NOT APPLY
TO EMPLOYER. CONTRIBUTION.—Paragraphs (2)

and (3) shall not apply with respect to the em-
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ployer contribution to a simplified employee
pension. |

‘C) SPECIAL RULE FOR APPLYING SUB-
PARAGRAPH (A)(i).—In the case of an employee
who is an officer, shareholder, or obwner-employee
described in section 408(k)(3), the $7,500 amount
specified in subparagraph (A)G)(T) shall be re-
duced by the amount of tax taken into account
wit_h respect to such individual under subpara-
graph (D) of section 408(k)(8).”

(E) COORDINATION WITH PLAN FOR
SHAREHOLDER-EMPLOYEES.—Paragraph (4) of
section 404(h) (relating to effect on self-employed
individuals) is amended—

(i) by inserting “‘or described in section
1379(b)(1)” after “of subsection (e)”,

(i) by inserting “or a shareholder-em-
ployee (as defined in section 1379(d))” after
“‘section 401(c)(1)”’, and

(iii) by striking out “SELF-EMPLOYED
INDIVIDUALS” in the paragraph heading and
inserting in lieu thereof ‘“SELF-EMPLOYED
INDIVIDUALS OR SHAREHOLDER-EMPLOY-

EEB",
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(F) COORDINATION WITH SECTION 401().—

Subsection (k) of section 408 (defining simplified
* employee pension) is amended—

@) by striking out “and (5)" in para-
graph (1) and inserting in lieu thereof “(5),
and (6)”, '

(i) by redesignating paragraph (6) as

- paragraph (7), and

(iii) by inserting after paragraph (5) the
following new paragraph: .

‘(6) EMPLOYER MAY NOT MAINTAIN PLAN TO
WHICH .SECTION 401() APPLIES.—The requirements
of this paragraph are met with respect to a simplified
employee pension for a calendar year unless the em-
ployer maintains during any part of such year a plan—

“(A) some or all of the active participants in
which are employees (within the meaning of sec-
tion 401(c)1)) or shareholder-employees (as de-
fined in section 1379(d)), and

“(B) to which section 401(j) applies.”

(@) CLERICAL AMENDMENTS.—

() Subsection .() of section 408 is
amended by inserting ‘‘and” at the end of
paragraph (1), by striking out “, and” at the
end of paragraph (2) and inserting in lieu



W M A O Or A W D =

B BN DD OBD DD bk bm e ek e bk ek ek ek ek
B W N = O W 0 -1 D R WD = O

4

17

thereof a period, and by striking out para-

graph (8).

(i) Parsgraphs (2), (3), and (4) of sec-
tion 404(h) are each amended by striking out
“subparagraph (1) each place it appears
and inserting in lieu thereof ‘‘paragraph (1)”.

(i) Paragraph (2) of section 152(g) of
the Revenue Act of 1978 is amended by
striking out “section 415(b)2)”” and inserting
in lieu thereof “section 415(a)(2)".

(10) AMENDMENTS RELATED TO SECTION 153
OF THE ACT.—

(A) WAIVER OF SECTION 415()(1)(B) LIMI-
TATION DOES NOT APPLY WHERE PARTICIPANT
IS ALSO A PARTICIPANT OF ANOTHEER QUALI-
FIED PLAN.—Paragraph (7) of section 415(b) (re-
lating to benefits under certain collectively bar-
gained plans) is amended by inserting after the
second sentence the following new sentence:
“This paragraph shall not apply to a participant
for any period for which he is a participant under
another plan to which this section applies which is
maintained by an employer maintaining this

plan.”
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(B) FORMULA FOR DETERMINING BENEFITS

IN THE CASE OF SECTION 415(b)(7) PLANS.—
Subparagraph (C) of section 415(b)(7) is amended
to read as follows:

“(C) under which benefits are determined
solely by reference to length of service, the partic-
ular years during which service was rendered, age
at retirement, and date of retirement,”

(11) AMENDMENT RELATED TO SECTION 154 OF
THE ACT.—Subparagraph (A) of section 403(b)}7) is
amended by striking out “‘which satisfied” and insert-
ing in lieu thereof ““which satisfies”.

(12) AMENDMENT RELATED TO SECTION 156 OF
THE ACT.—

(A) EFFECTIVE DATE.—Subsection (d) of
section 156 of the Revenue Act of 1978 (relating
to effective date for provision allowing rollover of
-section 403(b) annuities) is amended by striking
out “December 31, 1978” and inserting in lieu
thereof ‘“December 81, 1977".

(B) TRANSITIONAL RULE FOR MAKING SEC-
TION 403(b)(8) ROLLOVER IN THE CASE OF PAY-
MENTS DURING 1978.—In the case of any pay-
ment made during 1978 in a qualifying distribu-
tion described in section 403(b)X8) of the Internal
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Revenue Code of 1954, the applicable period
specified in section 402(a)(5)(C) of suchv Code shall
not expire before the close of December 31, 1980.

© CLEB,ICAL AMENDMENTS.—Sections
403(b)(1) and 4973(c)X1) are each amended by
striking out “409(d¥3)(C)”, and inserting in lieu
thereof “‘409(b)(3)(C)”.

(13) AMENDMENTS RELATED TO S8EOTION 157

OF THE ACT.—

(A) EFF.‘ECTIVE DATE FOR REMOVAL OF
CERTAIN REQUIREMENTS.—Paragraph (8) of sec-
tion 157(h) of the Revenue Act of 1978 is
amended by striking out ‘‘the amendments made
by this section” each place it appears and insert-
ing in lieu thereof “the amendments made by this
subsection’’.

(B) CONFORMING AMENDMENTS FOR SPOU-
SAL ROLLOVERS.—Sections 219(b)(4), 220(b)(5),
408(a)(1), 409(a)(4), and 4973(b)(1)(A) are each
amended by inserting “402(a)(7),” after “section
402(a)(5),”.

(C) SpousaL ROLLOVERS.—Clause (i) of
section 402(a)(7)(A) is amended to read as fol-

lows:
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“@i) any portion of a qualifying rollover
distribution attributable to an employee is
paid to the spouse of the employee after the
- employee’s death,”.

(D) EXTENSION OF TRANSITIONAL RULE.—
Subparagraph (B) of section 157(b)(3} of the Rev-
enue Act of 1978 (relating to transitional rule for

removal of certain requirements) is amended—
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() by striking out “any payment” and
inserting in lieu thereof ‘‘any payment made
during 1978”, and

(i) by striking out “December 31,
1978” and inserting in lieu thereof “Decem-
ber 31, 1980",

(E) CLERICAL AMENDMENTS.—

() Clause (iii) of section 402(a)(6)D)
(relating to sales of distributed property) is
amended by striking out “‘many designate
and inserting in lieu thereof “may desig-
nate”’.

(i) Subparagraph (B) of section
408(d)(5) is amended by striking out sll that
follows clause (i) and inserting in lieu thereof
the following:

“(ii) the information was erroneous,
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subparagraph (A) shall be applied by increasing
the dollar limit set forth therein by that portion of
the excess contribution which was attributable to

such information.”

(b) EFFEOTIVE DATES.—

(1) SPECIAL EFFECTIVE DATES.—

(A) SussecTION (a)x1).—The amendment
made by subsection (a)(1) shall apply to taxable
years beginning after December 31, 1977.

(B) SuBsecTION (@)(2).—The amendments
made by subparagraphs (A) and (B) of subsection
(a)(2) shall apply to payments for months begin-
ning after December 31, 1979. -

(C) DEFINITION OF QUALIFYING EMPLOYER
SECURITIES.—The amendment made by subpara-
graph (C) of subsection (a)(6) shall apply to stock
acquired after December 31, 1979.

(D) COORDINATION WITH SECTION 691.—
The amendment made by subsection (a)(7) shall
apply with respect to the estates of decedents
dying after the date of the enactment of this Act.

(E) CONTRIBUTIONS UNDER SIMPLIFIED
EMPLOYEE PENSION.—The amendments made by
subparagraph (B) of subsection (a)(9) shall a;pply
to payments made on or after January 1, 1979.
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1 (2) GENERAL EFFECTIVE DATE.—

For general effective date, see section 201.

2 SEC. 102, AMENDMENTS RELATED TO TITLE II.

3 (a) GENERAL RULE.—

4 (1) AMENDMENTS RELATED TO SUBTITLE A OF

5 TITLE II OF THE ACT.— ‘

6 (A) STocK OWNERSHIP RULES.—Subsection
N (a) of section 465 (relating to deductions limited

8 to amount at risk) is amended—

9 (i) by striking out ‘““(determined by ref-
10 erence to the rules contained in section 318
11 ' rather than under section 544)" in paragraph
12 (1XC), and
13 (ii) by adding at the end thereof the fol-
14 lowing new paragraph:

15 “(3) SPECIAL RULES FOR APPLYING PARAGRAPH

16 (1)¢).—For purposes of paragraph (1)(C)—

17 “(A) section 544(a)(2) shall be. applied as if
18 such section did not contain the phrase ‘or by or
19 for his partner’; and

- 20 ‘“(B) sections 544(a)(4)(A) and 544(b)(1) shall
21 be applied by substituting ‘the corporation meet
22 the stock ownership requirements of section
23 542(a)(2)’ for ‘the corporation a personal holding
24 company’.”

55-169 0 ~ 80 - 3
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(B) CLARIFICATION OF RULES FOR RECAP-

TURE OF LOSSES WHERE AMOUNT AT BISK IS
LESS THAN 2ERO.—Subsection (d) of section 485
(defining loss) is amended by inserting before the
period at the end thereof the following: “(deter-
mined without regard to subsection (e}{(1XA))”’.

(C) CLARIFICATION OF LIMITATION ON RE-
CAPTURE OF LOSSES.—Subparagraph (A) of sec-
tion 465(e)(2) (relating to limitation on recapture
of losses where amount at risk is less than zero)
is amended by inserting “by reason of losses”
after “with respect to the activity”.

(D) EXCLUSION FOR CERTAIN EQUIPMENT
LEASING BY CLOSELY-HELD CORPORATIONS.—

| (i) Subsection._{(c) of section 465 (relat-
ing to deductions limited to amount at risk)
is amended by adding at the end thereof the
following new paragraphs:
“(4) EXCLUSION FOR OERTAIN EQUIPMENT
LEASING BY OLOSELY-HELD COBPORATIONS.—

“(A) IN GENERAL.—In the case of a corpo-
ration described in subsection (a)(1}(C) actively
engaged in equipment leasing—

“(@) the activity of equipment leasing

shall be treated as a separate activity, and
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“(ii) subsection (a) shall not apply to
losses from such activity.
“(B) 50-PERCENT GROSS BECEIPTS TEST.—

For purposes of subparagraph (A), a corporation

shall not be considered to be actively engaged in

equipment leasing unless 50 percent or more of
the gross receipts of the corporation for the tax-
able year is attributable, under regulations pre-
scribed by the Secretary, to equipment leasing.
“{C) COMPONENT MEMBERS OF CON-
TROLLED GROUP TREATED A8 A BINGLE CORPO-
RATION.—For purposes of subparagraph (A), the
component menibers of a controlled group of cor-
porations shall be treated as & single corporation.

“(5) WAIVER OF CONTROLLED GROUP RULE

WHERE THERE I8 SUBSTANTIAL LEASING AOTIVI-

TY,—

“(A) In GENERAL.—In the case of the com-
ponent members of a qualified leasing group,
paragraph (4) shall be applied—

“(@i) by substituting ‘80 percent’ for ‘50
percent’ in subparagraph (B) thereof, and

“(ii) a8 if paragraph (4) did not include
subparagraph (C) thereof.
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“B) QUALIFIED LEABING GROUP.—For
purposes of this paragraph, the term ‘qualified
leasing group’ means a controlled group of corpo-
rations which, for the taxable year and each of
the 2 immediately preceding taxable years, satis-
fied each of the following 3 requirements:

“@i) AT LEAST 3 EMPLOYEES.—During
the entire year, the group had at least 3 full-
time employees substantially all of the serv-
ices of whom were services directly related
to the equipment leasing activity of the
qualified leasing members.

“(i)) AT LEAST 5 SEPARATE LEASING
TRANSACTIONS.—During the year, the
qualified leasing members in the aggregate
entered into at least 5 separate equipment
leasing transactions.

“@ii) AT LEAST $1,000,000 EQUIP-
MENT LEASING RECEIPTS.—During the
year, tﬁe qualified leasing members in the
aggregate had at least $1,000,000 in gross
receipts from equipment leasing.

The term ‘qualified leasing group’ does not in-
clude any controlled group of corporations to
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which, without regard to this paragraph, para-
graph (4) applies.

“(C) QUALIFIED LEABING MEMBER.—For
purposes of this paragraph, a corporation shall be
treated as a qualified leasing member for the tax-
able year only if for each of the taxable years re-
ferred to in subparagraph (B)—

“@) it is a component member of the
controlled group of corporations, and

“(ii) it meets the requirements of para-
graph (4)B) (as modified by subparagraph

(A)() of this paragraph).

“(6) DEFINITIONS RELATING TO PARAGRAPHS
(4) AND (5).—For purposes of paragraphs (4) and (5)—

“4A) EQUIPMENT LEASING.—The term
‘equipment leasing’ means—

“(i) the leasing of equipment which is
section 1245 property, and

“(ii) the purchasing, servicing, and sell-
ing of such equipment.

“(B) LEASING OF MASTER SOUND RECORD-
INGS, ETC., EXCLUDED.—The term ‘equipment
leasing’ does not include the leasing of master
sound recordings, and other similar contractural

arrangements with respect to tangible or intangi-
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ble assets associated with literary, artistic, or
musical properties. i
“(C) CONTROLLED GROUP OF CORPORA-
TIONS; comoﬁnm MEMBER.—The terms ‘con-

trolled group of corporations’ and ‘component

" member’ have the same meanings as when used

in section 1563. The determination of the taxable
years taken into account with respect to any con-
trolled group of corporations shall be made in a
manner consistent with the manner set forth in
section 1563.”

(i) Subparagraph (D) of section

465(c)(3) is amended to read as follows:

“(D) EXCLUSION FOE REAL PROPERTY.—In
the case of activities described in subparagraph
(A), the holding of real property (other than min-
eral property) shall be treated as a separate activ-
ity, and subsection (a) shall not apply to losses
from such activity. For purposes of the preceding
sentence, personal property and services which

are incidental to making real property available as

living accommodations shall be treated as part of

the activity of holding such real property.”
(iii) Paragraph (5) of section 465(b) is
amended by striking out “to which this sec-



© O a3 D Ot b WO D

[ - B R O S - S O G S GO
Lt = - S - - O S N S

22
28

85

28
tion applies” and inserting in lieu thereof “to

which subsection (a) applies”. )

(E) CLERICAL AMENDMENT TO EFFECTIVE
DATE.—Subparagraph (A) of section 204(b}2) of
the Revenue Act of 1978 (relating to special tran-
sitional rules for leasing activities)-is amended by
striking out “this section” and inserting in lieu
thereof “this subtitle’’.

(2) AMENDMENTS RELATED TO SUBTITLE B OF

TITLE II OF THE AOCT.—

(A) AMENDMENT OF SECTION 6501.—Sec-

tion 6501 (relating to limitations on assessment

~ and collection) is amended by redesignating the

subsection added by section 212(a) of the Revenue
Act of 1978 as subsection (o).

(B) AMENDMENT OF SECTION 6511(g)(2).—
Paragraph (2) of section 6511(g) (velating to spe-
cial rule for partnership items of federally regis-
tered partnerships) is amended by striking out
“8501(q)”’ and inserting in lieu thereof “6501(0)”.

(b) EFFECTIVE DATE.—

For general effective date, see section 201,

8EC. 103. AMENDMENTS RELATED TO TITLE III.

(a) GENERAL RULE.—
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(1) AMENDMENTS RELATED TO SECTION 812 OF
THE ACT.—

(A) CLARIFICATION OF FLOW-THROUGH
PROVISIONS.—Paragraph (2) of section 312(c) of
the Revenue Act of 1978 (relating to repeal of
certain obsolete provisions) is amended to read as
follows:

“(2) Paragraphs (1) and (2) of section 46(f) and
subparagraph (B) of section 48(a)(7) are each amended
by striking out ‘described in section 50’ and inserting

“in lieu thereof ‘described in section 50 (as in effect

before its repeal by the Revenue Act of 1978)".”
(B) CLERICAL AMENDMENTS TO SPECIAL
RULES FOR ENEEGY PROPERTY.—

(i) Subsection (a) of section 46 (relating
to amount of investment credit) is amended
by redesignating paragraph (10) as para-
graph (9).

(ii) Clause (i) of section 46(a)(9}B) (as
redesignated by clause (i)) is amended to
read as follows:

“(i) paragraph (3)(B) shall be applied by
substituting ‘100 percent’ for the percentage

~ determined under the table contained in such

paragraph,”.
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(i) Clause (ii) of section 46(2)(9)(B) (as
so redesignated) is amended by striking out
“(7), (8), and (9)"’ and inserting in lieu there-
of “(7) and (8)"". '
(iv) Subsection (d) of section 6401 is
amended by striking out “46(a)(10)(C)” and
" inserting in lieu thereof “46(a)(9)(C)”’.
2 AMENDMENT RELATED TO SECTION $18 OF

THE ACT.—Subparagraph (B) of section 48(c)(5) (relat-

 ing to applicable percentage in the case of certain pol-

lution control facilities) is amended by adding at the
end thereof the following new sentence: “This subpara-
graph shall not apply for purposes of applying the
energy percentage.”

(3) AMENDMENTS RELATED TO SECTION 815 OF
THE ACT.—

(A) CREDIT ALLOWED TO NONCORPORATE
LESSORS.—Paragraph (8) of section 46(e) (relat-
ing to special rule for noncorporate lessors) is
amended by adding at the end thereof the follow-
ing new sentence: “This paragraph shall not
apply with respect to any property which is treat-
ed as section 38 property by reason of sectiox_l

48(a)(1)(E).”
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(B) COORDINATION WITH ENERGY PROP-

EBTY.—Clause (i) of section 48(g)(2}(B) is amend-
ed by striking out ‘“‘subsection (a)(1)(E)” and in-
serting in lieu thereof ‘“‘subsections (a)(1(E) and
(1)

(4) AMENDMENT RELATED TO SECTION 316 OF
THE AOCT.— Sections 50B(f) and 52(f) are each
amended by striking out “‘section 46(e)” and inserting
in lieu thereof “‘subsections (e) and (h) of section 46,

(5) AMENDMENTS BELATED TO SBECTION 321 OF
THE ACT.—

(A) EXTENSION OF TERMINATION DATE.—
Paragraph (4) of section 51(c) (relating to termi-
nation) is amended by striking out “December 31,
1980” and inserting in lieu thereof ‘‘December
31, 1981”.

(B) EFFECTIVE DATE FOR PROVISION
MAKING NEW JOBS CREDIT ELECTIVE.—Subsec-
tion (d) of section 321 of the Revenue Act of
1978 (relating to effective dates) is amended by
adding at the end thereof the following new para-
graph:

“(5) SuBseoTION (b).—The amendments made by
subsection (b) shall apply to taxable years beginning
after December 81, 1976.”
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(C) CLARIFICATION OF EFFECTIVE DATE.—

Subparagraph (A) of section 321(d)2) of the Rev-

enue Act of 1978 (relating to special rules for

newly targeted groups) is amended by inserting *,
for purposes of applying the amendments made by
this section”” after ‘“newly targeted group’.

(D) CLARIFICATION OF TRANSITIONAL
RULE.—Paragraph (3) of section 321(d) of the
Revenue Act of 1978 (relating to transitional rule)
is amended to read as follows:

“(8) TRANSITIONAL RULE.—In the case of a tax-
able year which begins in 1978 and ends after Decem-
ber 31, 1978, the amount of the credit determined
under section 51 of the Internal Revenue Code of
1954 shall be the sum of—

“(A) the amount of the credit which avould
be so determined without regard to the amend-
ments made by this section, plus

“(B) the amount of the credit which would
be so determined by reason of the amendments
made by this section.”

(E) FUTA WAGES TO BE TREATED AS IN-
OLUDING REMUNERATION OF YOUTH PARTICI-
PATING IN A COOPERATIVE EDUCATION

PROGRAM.—
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() Subparagraph (D) of section 51(d)@®)
(relating to members of targeted groups) is
amended to read as follows:

“(D) Wages.—In the case of remuneration
attributable to services performed while the indi-
vidual meets the requirements of subparagraph
(A), wages, and unemployment insurance wages,
shall be determined without regard to section
3308(c)(10)(C).”

{ii) Paragraph (1) of section 51(c) (defin-
ing wages) is amended by striking out “and
subsection (h}(2),” and inserting in lieu there-
of *, subsection (d)8}D), and subsection
(h)2),”. '

(F) CLERICAL AMENDMENTS.—

(i) Subsection (a) of section 44B is
amended by striking out ‘“‘at the taxpayer”
and inserting in lieu thereof “of the tax-
payer”. .

(ii) Paragraph (2) of section 44B(c) is
amended by striking out “may be” and in-
serting in lieu thereof ‘‘may by”.

(iii) Paragraph (2) of section 51(c) is
amended by striking out ‘‘amounts paid’’ and
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inserting in lieu thereof ‘‘amounts paid or in-
curred”.

(iv) Paragraph (1) of section 51(d) is
amended by striking out “or’”’ at the end of
subparagraph (E).

(v) Clause () of se(;tion‘ 51(d}{4)(A) is
amended by striking out ‘“active day” and-
inserting in lieu thereof “‘active duty”.

(vi) Subparagraph (B) of section 51(d)(4)
is amended by striking out “premployment”
and inserting in lieu thereof ‘‘preemploy-
ment”.

(vii) Paragraph (5) of section 51(d) is
amended by striking out ‘“pre-employment”’
and inserting in lieu thereof ‘‘preemploy-
ment”’.

(viii) Paragraph (12) of section 51(d) is
amended by striking out “‘employer” and in-
serting in lieu thereof “‘employers”.

(ix) The last sentence of section 51(e) is
amended by inserting “except as provided in
subsection (h)(1),” after “‘the preceding sen-
tence,”’. '

(x) Section 6501 is amended by redesig-

nating the subsection added by section
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321(M}2) of the Revenue Act of 1978 as

subsection (p).

(xi) Subparagraph (B) of section
821(d(2) of the Revenue Act of 1978 is
amended by striking out clauses (i) and (ii)
and inserting in lieu thereof the following:

“G) such individual meets the require-
ments of paragraph (1) of section 51(d) of
such Code, and

“(ii) in the case of an individual meeting
the requirements of subparagraph (A) of such
paragraph (1), a credit was not claimed for
such individual by the taxpayer for a taxable
year beginning before January 1, 1979.”

(xii) Paragraph (4) of section 321(d) of
the Revenue Act of 1978 is amended by
striking out “‘subsection (u)(2)” and inserting
in lieu thereof “‘subsection (¢)(2)”.

(xiii) Section 383 and subsection (a) of
section 6411 are each amended by striking
out “‘section 53(c)” and inserting in lieu

thereof “section 53(b)”’.

(6) AMENDMENTS RELATED TO SECTION 822 OF

THE ACT.—
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(A) CLARIFICATION OF EFFECTIVE DATE.—

Paragraph (1) of section 322(e) of the Revenue
Act of 1978 (relating to effective date) is amended
by adding at the end thereof the following new
sentence: ‘“‘For purposes of applying section
50A(a)(2) of the Internal Revenue Code of 1954
with respect to a taxable year beginﬁing before
January 1, 1979, the rules of sections 50A(a)}(4),
50A(a)(5), and 50B(e}(3) of such Code (as in effect
on the day before the date of the enactment of
this Act) shall apply.”

(B) TRANSITIONAL RULE FOR EMPLOYEES
HIBED AFTER SEPTEMBER 28, 1978.—Subpara-
graph (B) of section 322(e)(2) of the Revenue Act
of 1978 (relating to eligible employees hired after
September 26, 1978) is amended—

() by striking out ‘‘September 27,

1978,” and inserting in lieu thereof *‘Sep-

tember 26, 1978, for purposes of applying

the amendments made by this section,”’; and
(i) by striking out “January 1, 1979.”

and inserting in lieu thereof “‘January 1,

1979, and any wages pa;.id or incurred after

December 31, 1978, with respect to such in-
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dividual shall be considered to be attributable

to services rendered after that date.”
(C) CLERICAL AMENDMENTS,—

() Subparagraph (C) of section
50A(a)(4) (relating to limitation with respect
to nonbusiness eligible employees) is
amended by striking out * ‘$6,000’ and” in-
serting in lieu thereof * ‘$6,000’ for”.

(i) Subparagraph (B) of section
50B(g)(2) is amended by striking out “giving
to such credit” and inserting in lieu thereof
“giving rise to such credit”’.

(i) Clause (i) of section 50B(h)(1)(A) is
amended by striking out “9-day”’ and insert-
ing in lieu thereof “90-day”.

(iv) The second subsection desiénated as
subsection (d) of section 322 of the Revenue
Act of 1978 is amended by striking out
“our” in paragraph (1}(A) thereof and insert-

 ing in lieu thereof “out”.

(1) AMENDMENT RELATING TO SECTION 345 OF
THE ACT.—Subsection (e) of section 345 of the Reve-
nue Act of 1978 (relating to effective date for small
business corporation stock provision) is amended to

read as follows:
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“(e) EFFECTIVE DATES.—

“(1) In GENERAL.—Except as provided in para-
graph (2), the amendments made by this section shall
apply to stock issued after November 6, 1978.

“(2) SuBseOTION (b).—The amendments made by

subsection (b) shall apply to taxable years beginning

after December 31, 1978,

‘(8) TRANSITIONAL RULE FOR SUBSECTION
(b).—In the case of a taxable year which includes No-
vember 6, 1978, the amendments made by subsection
(b) shall apply with respect to stock issued after such
date.”

(8) AMENDMENTS RELATED TO SECTION 3681 OF
THE ACT.—

(A) OTrER cLUBS.—Subparagraph (C) of
section 274(a)(2) (relating to special rule for coun-
try clubs) is amended by striking out “country”.

(B) CLERICAL AMENDMENT.—Subsection (b)
of section 361 of the Revenue Act of 1978 is’
amended—

() by striking out “section 274(2)"” and

inserting in lieu thereof “section 274(a)”,

and

(i) by striking out “CoUNTRY” in the
subsection heading.

§5-169 0 - 80 ~ 4
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(9) AMENDMENTS RELATED TO SECTION 362 OF

THE ACT.—

(A) Subsection (e) of section 362 of the Rev-
enue Act of 1978 (relating to effective date for
deficiency dividend procedure for regulated invest-
ment companies) is amended by striking out
“860{(d)”’ and inserting in lieu thereof ‘‘860(e)".

(B) The subsection heading of subsection (f)
of section 860 is amended by striking out
“EFFICIENCY” and inserting in lieu thereof
“DEFICIENCY”.

(C) Clause (i) of section 880((2)(A) is
amended by striking) out ‘“computed without
regard” and inserting in lieu thereof ‘‘(computed
without regard”.

(10) AMENDMENTS BELATED TO SECTION 366

OF THE ACT.—

(A) WiTHHOLDING.—Subsection (a) of sec-
tion 3401 (defining wages) is amended—
() by striking out “or” at the end of
paragraph (17),
(i) by striking out the period at the end
of the paragraph (18) added by section
207(a) of the Foreign Earned Income Act of

1978 and inserting in lieu thereof *; or”,
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(iii) by redesignating the paragraph (18)
added by section 164(b)(1) of the Revenue

Act of 1978 as paragraph (19), and

(iv) by striking out ‘‘section 124" in
paragraph (19) (as so redesignated) and in-

serting in lieu thereof “section 105 or 127",

(B) CLARIFICATION OF NONDISCRIMINA-
TORY ELIGIBILITY CLASSIFICATIONS.—Clause
(i) of section 105(h}(8)(A) is amended by striking
out “highly compensated participants’” and in-
serting in lieu thereof ‘highly compensated
individuals”,

(C) CLARIFICATION OF EXCESS REIM-
BURSEMENT OF HIGHLY COMPENSATED INDIVID-
UALS.—Subparagraph (A) of section 105(h)(7) is
amended to read as follows:

“(A) in the case of a benefit available to
highly compensated individuals but not to all
other participants (or which otherwise fails to sat-
isfy the requirements of paragraph (2)(B)), the
amount reimbursed under the plan to the em-
ployee with respect to such benefit, and”.

(D) CLARIFICATION OF EFFECTIVE DATE.—
Subsection (b} of section 366 of the Revenue Act
of 1978 is amended to read as follows:
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“(b) EFFECTIVE DATE.—The amendment made by this

section shall apply to amounts reimbursed after December

31, 1979.”

(11) AMENDMENT RELATED TO SECTION 369 OF
THE ACT.—Clause (iv) of section 374(e}(1)}(A) (relating
to use of expired net operating loss carryovers to offset
income arising from certain railroad reorganization pro-
ceedings). is amended by striking out “March 31,
1967” and inserting in lieu thereof “March 31, 1976”.

(12) AMENDMENT RELATED TO SECTION 371 OF
THE ACT.—Paragraph (2) of section 371(a) of the
Revenue Act of 1978 (relating to net operating losses
attributable to product Mability losses) is amended by
striking out ‘“Clause (i) of section 172(b)(1)(A)” and in-
serting in lieu thereof “‘Subparagraph (A) of section
1720)(1)". '

(13) AMENDMENT RELATED TO SECTION 373 OF
THE ACT.—Subparagraph (B) of section 466(e)(2) (re-
lating to initial opening balance of suspense account) is
amended by striking out “first taxable years” and in-
serting in lieu thereof “first taxable year”.

(b) ErFECTIVE DATE.—

For general effective date, see section 201.

SEC. 104. AMENDMENTS RELATED TO TITLE 1V.

(a) IN GENEBAL.—
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(1) AMENDMENT RELATED TO SECTION 401 OF

THE ACT.—Subsection (b) of section 877 is amended
by striking out “402(e)(1), or section 1201(b)"” and in-
serting in lieu thereof “‘or 402(e)(i)”.

(2) AMENDMENTS RELATED TO SECTION 402 OF
THE ACT.—

(A) AMENDMENTS OF TRANSITIONAL
RULE.—Subsection (c) of section 1202 (relating to
transitional rule of taxable years which include
November 1, 19'78) is amended—

(i) by striking out so much of such sub-

section as precedes “‘a taxpayer other than a

corporation” and inserting in lieu thereof:

“(c) TRANSITIONAL RULE.—If for any taxable year
ending after October 31, 1978, and beginning before Novem-
ber 1, 1979,”; and ] , ' .
(i) by amending subparagraph (B) of
paragraph (1) to read as follows:

“(B) the net capital gai;_x taking into account
only gain or loss properly taken into account for
the porﬁon of the taxable year after October 81,
1978, plus”.

(B) COMPUTATION OF MAXIMUM 25 PER-
CENT ALTERNATIVE CAPITAL GAINS TAX FOR

1878.—
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(i) Paragraph (1) of section 1201(b) (as
such paragraph was in effect for taxable
years beginning before January 1, 1979) is
amended by striking out “50 percent of the
net capital gain” and inserting in lieu thereof
‘“the excess of the net capital gain over the
deduction under section 1202".

(i) Subsection (c) of section 1201 (as
such subsection was in effect for taxable
years beginning before January 1, 1979) is
amended to read as follows:

“(c) CoMPUTATION OF Tax WHERE CAPITAL GAIN
Exceeps $50,000.—The tax computed for purposes of sub-
section (b)(3) shall be the amount by which a tax determined
under section 1 or 511 on an amount equsl to the taxable
income (but not less than the excess of the net capital gain
over the deduction under section 1202) for the taxable year
exceeds a tax determined under section 1 or 511 on an
amount equal to the sum of— -

“(1) the amount subject to tax under subsection

(bX1), plus

“(2) an amount determined by multiplying the
sum referred to in subsection (b)(2)(A) by a fraction—
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‘“(A) the numérat,or of which is the excess of
the net capital gain over the deduction under sec-
tion 1202, and

“(B) the denominator of which is the net
capital gain.” \

(C) SPECIAL RULE FOR PASS-THROUGH
ENTITIES.—

() IN GENERAL.—In applying sections
1201(cX(2XA)(ii) and 1202(c)(1XB) of the In-
ternal Revenue Code of 1954 with respect to
any pass-through entity, the determination of
the period for which gain or loss is properly
taken into account shall be made at the
entity level.

(i) PASS-THROUGH ENTITY DE-
FINED.—For purposes of clause (i), the term
“‘pass-through entity’’ means—

() a regulated investment com-
pany,

(II) a real estate investment trust,

(III) an electing small business
corporation,

(IV) a partnership,

(V) an estate or trust, and

(VD) a common trust fund.
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(3) AMENDMENTS RELATED TO SECTION 403 OF
THE ACT.—

(A) CLARIFICATION OF TRANSITIONAL
RULE.—Subsection (c) of section 1201 (relating to
transitional rule for taxable years which include
January 1, 1979} is amended—

(i) by striking out so much of such sec-

tion as precedes “‘a corporation” and insert-

W W 3 & Ot B W N

ing in lieu thereof the following:

“(¢) TRANSITIONAL RULE.—If for any taxable year

—
(=]

11 ending after December 31, 1978, and beginning before Janu-
12 ary 1, 1980,”, and

13 (i) by amending clause (ii) of paragraph
14 (2)(A) to read as follows:

15 “(i1) the net capital gain taking into ac-
16 count only gain or loss properly taken into
17 account for the portion of the taxable year
18 after December 31, 1978, plus”.

19 (B) UNDISTRIBUTED CAPITAL GAIN OF REG-
20 ULATED INVESTMENT COMPANY.—Clause (iii) of
21 section 852(b)(3)(D) (relating to treatment by
22 shareholders of undistributed capital gain) is
23 amended by striking out ‘70 percent” and insert-

24 ing in lieu thereof “72 percent’’.
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(C) ADDITION TO RESERVES FOBR BAD

pEBTS.—Clause (iv) of section 593(b)}2KE) is
amended by striking out “%” each place it ap-
pears and inserting in lieu thereof ‘!%s’’.
| (D) CLERICAL AMENDMENTS.—
(i) Paragraph (3) of section 904(b) is
amended by redesignating the subparagraph

(E) added by section 403(c)(4) of the Reve-

nue Act of 1978 as subparagraph (F).

(i) Subparagraph (B) of section

403(c)(4) of the Revenue Act of 1978 is

amended by striking out “striking the period

at the end of subparagraph (D) of para.grapﬁ

(8), inserting in lieu thereof a comma, and

inserting immediately thereafter’’ and insert-

ing in lieu thereof “adding at the end of

paragraph (3)”.

(4) AMENDMENTS RELATED TO SECTION 421 OF
THE ACT.—

(A) CERTAIN DEDUCTIONS WHICH MAY BE
CARRIED OVER NOT TAKEN INTO ACCOUNT.—
Paragraph (1) of section 55(b) (defining alternative
minimum taxable income) is amended by adding

at the end thereof the following new sentence:
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“For purposes of subparagraph (A), a deduction shall
not be taken into account to the extent such deduction
may be carried to another taxable year.”

(B) TREATMENT OF FOREIGN TAX
CREDIT.—Paragraphs (1) and (2) of section 55(c)
(relating to credits) are amended to read as fol-
lows:

“(1) CREDITS OTHER THAN FOREIGN TAX
CREDIT NOT ALLOWABLE, ETC.—For purposes of de-
termining the amount of any credit allowable under
subpart A of part IV of this subchapter (other than the
foreign tax credit allowed under section 33(a))—

“(A) the tax imposed by this section shall
not be treated as a tax imposedAby this chapter,
and ,

“B) the amount of the foreign tax credit al-
lowed under section 33(a) shall be determined
without regard to this section.

“(2) FOREIGN TAX CREDIT ALLOWED AGAINST
ALTERNATIVE MINIMUM TAX.—

“4A) DETERMINATION OF FOREIGN TAX
cREDIT.—The total amount of the foreign tax
credit which can be taken against the tax imposed
by subsection (a) shall be determined under sub-
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part A of part IIT of subchapter N (sec. 801 and
following).
‘(B) INCREASE IN AMOUNT OF FOREIGN

TAXES TAKEN INTO ACCOUNT.—For purposes of

" the determination provided by subparagraph (A),

the amount of taxes paid or accrued to foreign
countries or possessions of the United States
during the taxable year shall be increased by an
amount equal to the lesser of—

“@) the foreign tax credit allowable
under section 33(a) in computing the regular
tax for the taxable year, or

“(ii) the tax imposed by subsection (a).
“(C) SECTION 004(8) LIMITATION.—For

purposes of the determination provided by
subparagraph (A), the limitation of section 904(a)
shall be an amount equal to the same proportion
of the sum of the tax imposed by subsection (a)
against which such credit is taken and the regular
tax (excluding the tax:imposed by section 5€}
as—

“(i) the taxpayer’s alternative minimum
taxable income from sources without the

United States (but not in excess of the tax-
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payer’s entire alternative minimum taxable
income), bears to
““(ii) his entire alternative minimum tax-
able income.
For such purpose, the amount of the limitation of
section 904(a) shall not exceed the tax imposed by
subsection (a).

“(D) DEFINITION OF ALTERNATIVE MINI-
MUM TAXABLE INCOME FROM SOURCES WITH-
OUT THE UNITED STATES.—For purposes of sub-
paragraph (C), the term ‘alternative minimum tax-
able income from sources without the United
States’ means the items of gross income from
sources without the United States adjusted as
provided in subparagraph (A), (B), and (C) of sec-
tion 55(b)1) (taking into account in such adjust-
ment only items described in such subparagraphs
which are properly attributable to items of gross
income from sources without the United States).

“(E) SPECIAL RULE FOR APPLYING SEC-
TION 904(c).—In determining the amount of for-
eign taxes paid or accrued during the taxable year
which may be deemed to be paid or accrued in a
preceding or succeeding taxable year under sec-
tion 904(c)—
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“() the limitation of section 904(a) shall

be increased by the amount of the limitation
determined under subparagraph (C), and
“(i) any increase under subparagraph

(B) shall be taken into account.”

(C) REGULAR TAX DETERMINED WITHOUT
REGARD TO FOREIGN TAX CREDIT ALLOWED
AGAINST MINIMUM TAX.—Paragraph (2) of sec-
tion 55(b) is amended by adding at the end there-
of the following new sentence: ‘‘For purposes of
this paragraph, the amount of the credit allowable
under section 33 shall be determined without
regard to this section.”

(D) TREATMENT OF ZERO BRACKET
AMOUNT.—Subsection (b} of section 55 (relating
to definitions for purposes of alternative minimum
tax) is amended by adding at the end thereof the
following new paragraph:

“(3) TREATMENT OF ZERO BRACKET AMOUNT.—

In the case of an individual who does not itemize his
-itemized deductions, the zero bracket amount shall be

treated as a deduction allowed.”

(E) TREATMENT OF OCERTAIN FOREIGN
TAXES FOB THE ADJUSTED ITEMIZED DEDUC-

TION PREFERENCE.—Paragraphs (1)(A) and
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(2XAXv) of section 5T(b) (relating to adjusted
itemized deductions) are each amended by insert-
ing *, and foreign,” after ‘‘State and local”.

(F) ADJUSTED ITEMIZED DEDUCTIONS OF
ESTATE OR TﬁUST.—Suhparag-raph (A) of section
57(bX2) (defining adjusted itemized deductions of
estate or trust) is amended by striking out
“clauses (i) through (vi)” and inserting in lieu
thereof ‘“‘clauses (ii) through (vi)"’.

(@) CARRYOVER OF RESIDENTIAL ENERGY
OREDIT.—Paragraph (3) of section 55(c) is
amended by adding at the end thereof the follow-
ing new sentence:

“In determining any carryover under subsection
44C(b)6), a rule similar to the rule set forth in sub-
paragraph (A) shall be treated as inserted in this para-
graph before subpara;graph (A), and the applications of
subparagraphs (A),- (B), and (C) shall be adjusted
accordingly.”

(H) CLERICAL AMENDMENTS.—

() Subsection (a) of section 55 (relating
to alternative minimum tax) is amended by
striking out all after paragraph (1) and in-
serting in lieu thereof the following:

“(2) the regular tax for the taxable year,
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1 then there is imposed (in addition to all other taxes imposed

2 by this title) a tax equal to the amount of such excess.”

3
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(ii) Subparagraph (A) of section 55(c)3)
(relating to carryover and carryback of cer- -
tain credits) is amended by striking out “‘sec-
tion 53(c)” and inserting in lieu thereof “sec-
tion 53(b)".

. (iii) Paragraph (2) of section 443(d) (re-
lating to adjustment in computing minimum
tax for tax preferences) is amended by strik-
ing out “in the case of a corporation,”.

(iv) Paragraph (3) of section 453(c) is
amended by striking out “section 56" and
inserting in lieu thereof ‘‘sections 55 and
56",

(v) Sections 871(b)Y1) and 8770) are
each amended by striking out “section 55"
and insertiﬁg in lieu thereof “55".

(v) The second sentence of section
666(c) (relating to pro rata portion of taxes
deemed distributed) is amended by inserting
“(other than the tax imposed by section 55)"
after “‘equal to the taxes”.

(vi) Paragraph (4) of section 5(a) is
amended by striking out “section 55" and
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inserting in lieu thereof ‘“‘sections 55 and
56",

(vii) Paragraph (2) of section 55(b) is
amended by inserting ‘409(c),” after
“‘408(0),”.

(5) AMENDMENTS RELATED TO SECTION 441 OF
THE ACT.— ‘
(A) TRANSITIONAL RULE.—Paragraph (2) of
section 441(b) of the Revenue Act of 1978 (relat-
ing to transitional rules) is amended to read as
follows:
*(2) TAXABLE YEARS WHICH STRADDLE NOVEM-
BER 1, 1978.—In the case of a taxable year which
begins before November 1, 1978, and ends after Octo-
ber 31, 1978, the amount taken into account under
section 1348(b)(2)(B) of the Internal Revenue Code of
1954 by reason of section 57(a)(9) of such Code shall
be 50 percent of the lesser of—
‘“(A) the net capital gain for the taxable
year, or
“(B) the net capital gain taking into account
only gain or loss properly taken into account for
the portion of the taxable year before November

1, 1978.”
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(B) CLERICAL AMENDMENT.—Subsection (a)

of section 441 of the Revenue Act of 1978 is
amended by striking out “subparagraph (b)” and
inserting in lieu thereof “‘subparagraph (B)”.

(b) EFFECTIVE DATES.—

(1) SPECIAL EFFECTIVE DATE FOR SUBSECTION

@x2)®).—The amendments made by subsection
(a)(2)(B) shall apply to taxable years beginning in
1978.

(2) GENERAL EFFECTIVE DATE.—

For general effective date, see section 201.

11 SEC. 105. AMENDMENTS RELATED TO TITLE V.

12 (a) GENERAL RULE.—

13 (1) AMENDMENTS RELATED TO SECTION 502 OF
14 THE ACT.—

15 (A) Subsection (g) of section 7463 (relating
16 to small tax case procedures) is hereby repealed.
17 (B) Subsection (¢) of section 7456 (relating
18 to commissioners of the Tax Court) is amended by
19 striking out “‘sections 7428” and inserting in lieu
20 thereof “‘sections 7428, 7463,

21 (2) AMENDMENT RELATED TO SECTION 504 OF

22 THE ACT.—Paragraph (2) of section 6411(d) (relating

23 to tentative refund of tax under claim of right adjust-

24 ment) is amended to read as follows:

55-169 0 - 80 - 5
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“(2) ALLOWANCE OF ADJUSTMENTS.—Within a
period of 90 days from the date on which an applica-
tion is filed under paragraph (1) or from the date of the
overpayment (determined under section 1341(b)(1)),
whichever is later, the Secretary shall—
“(A) review the application,
“(B) determine the amount of the overpay-
ment, and
“(C) apply, credit, or refund such overpay-
ment, | .
in a manner similar to the manner provided in subsec-
tion (b).”
(3) AMENDMENTS BELATED TO SECTION 511 OF
THE ACT.—
(A) AGGREGATE ADJUSTED CONSIDERATION
MUST BE LESS THAN VALUE.—Paragraph (2) of
section 2040(c) (relating to limitations) is amended
by adding at the end thereof the following new
subparagraph:
‘(C) AGGREGATE ADJUSTED CONSIDERA-
TION MUST BE LESS THAN VALUE.—Paragraph
(1) shall not apply if the sum of—
“(i) the adjusted consideration furnished
by the decedent, and
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1 ‘ “(ii) the adjusted consideration furnished
2 by the decedent’s spouse,
3 equals or exceeds the value of the interest.”
4 (B) CLERICAL AMENDMENT.—Paragraph (1)
5 of section 2040(c) is amended by striking out
6 “gubsections (a)’ and inserting in lieu thereof
1 “subsection (a)”’.
8 (4) AMENDMENTS RELATED TO SECTION 514 OF
9 THE ACT.—The first sentence of paragraph (3) of sec-
10 tion 2055(e) is amended—
11 (A) by striking out “‘subparagraph (a) or (B)”
12 and inserting in lieu thereof ‘‘subparagraph (A) or
13 (B)”, and
14 (B) by striking out “so that interest” and in-
15 serting in lieu thereof “so that the interest”.
16 (5) AMENDMENTS RELATED TO SECTION 515 OF
17 THE ACT.—
18 (A) AMENDMENT OF SECTION 1040 OF THE
19 CODE.—Section 1040 (relating to use of certain
20 appreciated carryover basis property to satisfy pe-
21 cuniary bequest) is amended by adding at the end
22 thereof the following new subsection:
23 ‘“(d) APPLICATION TO SECTION 2032A PROPERTY.—

24 For purposes of this section, references to carryover basis
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1 property shall be treated as including a reference to property

92 the valuation of which is determined under section 2032A.”

3
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(B) PERIOD FOR WHICH SECTION 1040 AP-
pLIES.—Notwithstanding section 515 of the Rev-
enue Act of 1978, section 1040 of the Internal
Revenue Code of 1954 (as amended by subpara-
graph (A)) shall apply with respect to the estates
of dece&ents dying after December 31, 1976.

(6) AMENDMENTS RELATED TO SECTION 531 OF.
THE AOT.—Paragraph (6) of section 216(b) (relating to
deduction of taxes, interest, and business depreciation
by cooperative housing corporation tenant-stockholder)
is amended by redesignating subparagraphs (B) and (C)
as subparagraphs (C) and (D), respectively, and by
striking out subparagraph (A) and inserting in lieu
thereof the following new subparagraphs:

“(A) IN GENERAL.—If the original seller ac-
quires any stock of the corporation from the cor-
poration or by foreclosure, the original seller shall
be treated as a tenant-stockholder for a period not
to exceed 3 years from the date of the acquisition
of such stock.

“(B) STOCK ACQUISITION MUST TAKE
PLACE NOT LATER THAN 1 YEAR AFTER TRANS-

FER OF DWELLING UNITS.—Except in the case of
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an acquisition of stock of & corporation by foreclo-
sure, subparagraph (A) shall apply only if the ac-
quisition of stock occurs not later than 1 year
after the date on which the apartments or houses
(or leaseholds t:herein) are transferred by the origi-
nal seller to the corporation. For purposes of this
subparagraph and subparagraph (A), the term ‘by
foreclosure’ means by foreclosure (or by instru-
ment in lieu of foreclosure) of any purchase-
money security interest in the stock held by the
original seller.”

(7) AMENDMENTS RELATED TO SECTION 543 OF
ACT.—

(A) Section 126 (relating to certain cost-
sharing payments) is amended by striking out sub-
sections (b) and (c) and inserting in lieu thereof
the following:

ExcLupaBiE PorTION.—For purposes of this

“(1) IN GENERAL.—The term ‘excludable portion’

means that portion (or all) of a payment made to any

person under any program described in subsection (a)

which—

“(A) is determined by the Secretary of Agri-
culture to be made primarily for the purpose of
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conserving soil and water resources, protecting or

restoring the environment, improving forests, or

providing a habitat for wildlife, and
“(B) is determined by the Secretary of the

Treasury or his delegate as not increasing sub-

stantially the annual income derived from the

property.

“(2) PAYMENTS NOT CHARGEABLE TO CAPITAL
ACCOUNT.—The term ‘excludable portion’ does not in-
clude that portion of any payment which is properly
associated with an amount which is allowable as a de-
duction for the taxable year in which such amount is
paid or incurred. A
“(c) ELECTION FOR SECTION NoT To APPLY.—

“(1) IN 6ENERAL.—The taxpayer may elect not
to have this section (and section 1255) apply to any
excludable portion (or portion thereof).

“(2) MANNER AND TIME FOR MAKING ELEC-
TION.—Any election under paragraph (1) shall be
made in the manner prescribed by the Secretary by
regulations and shall be made not later than the due
date prescribed by law (including extensions) for filing
the return of tax under this chapter for the taxable

year in which the payment was received or accrued.
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“(d) DeNIAL OF DouBLE BENEFITS.—No deduction or

credit shall be allowed with respect to any expenditure which
is properly associated with any amount excluded from gross
income under subsection (a).

‘e Basis or ProPERTY NOT INCREASED BY
ReasON OF ExXoLUDABLE PAYMENTS.—Notwithstanding
any provision of section 1016 to the contrary, no adjustment
to basis shall be made with respect to property acquired or
improved through the use of any payment, to the extent that
such adjustment would reflect any amount which is excluded
from gross income under subsection (a).”

(B) Paragraph (1) of section 1255(a) is
amended by striking out all after subparagraph
(B)1) and inserting in lieu thereof the following:

“(ii) the adjusted basis of such property,

shall be treated as ordinary income. Such gain shall be

recognized notwithstanding any other provision of this

subtitle, except that this section shall not apply to the
extent such gain is recognized as ordinary income
under any other provision of this part.”

(C) Subsection (a)(9) of section 126 (relating
to certain cost-sharing payments) is amended by
inserting “‘or his delegate’ after “Secretary of the
Treasury”.
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(D) Paragraph (2) of section 1255(b) (relating
to special rules applicable to gain from disposition
of section 126 property) is amended by striking
out ““(2)" and inserting in lieu thereof ‘/(2) for

purposes of sections 163(d), 170(e), 341(e)(12),

453(d)(4)(B), and 751(c),”.

(b) EFFeCTIVE DATES.—

(1) SPECIAL EFFECTIVE DATE FOR SUBSECTION
@(1).—The amendments made by subsection (a)(1)
shall take effect on the date of the enactment of this
Act.

(2) GENERAL EFFECTIVE DATE.—

For general effective date, see section 201.
SEC. 106. AMENDMENTS RELATED TO TITLE VI
(8) IN GENERAL.—

(1) Paragraph (1) of section 172(b) (relating to net
operating loss carrybacks and carryovers) is amended
by redesignating the subparagraph (H) added by sec-
tion 601(b)(1) of the Revenue Act of 1978 as subpara-

‘

graph (D).

(2) Subsection (a) of section 1016 (relating to ad-
justments of basis) is amended by redesignating the
paragraph (21) added by section 601(b)(3) of the Reve-
nue Act of 1978 as paragraph (22).
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(3) Paragraph (3) of section 601(b) of the Revenue

Act of 1978 is amended by striking out “by redesig-
nating paragraph (23) as (22) and by inserting after
paragraph (20)” and inserting in lieu thereof “by in-
serting before paragraph (23)”.

(4) Subsection (a) of section 1391 (defining gen-
eral stock ownership corporation) is amended—

(A) by striking out “, and” at the end of
paragraph (1) and inserting in lieu thereof a semi-
colon,

(B) by inserting “‘or” at the end of paragraph
(4)(D)),

(C) by inserting “and” at the end of para-
graph (4)(D)ii), and

(D) by inserting “‘and” at the end of para-
graph (4}(E).

(5) Subsection (c) of section 1392 is amended by
striking out “WHERE” in the subsection heading and
inserting in lieu thereof ‘“WHEN".

(6) Subparagraph (A) of section 172(b)1) is
amended by striking out “and (H)” and inserting in
lieu thereof *“, (H), and (I)".

(7) Subparagraph (B) of section 172(b)1) is
amended by striking out “and (3)” and inserting in
lieu thereof ‘(@), and (I)”.
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(b) EFFECTIVE DATE.—

For general effective date, see section 201.

SEC. 107. AMENDMENTS RELATED TO TITLE VIL

(a) IN GENERAL,—

(1) AMENDMENTS RELATED TO SECTION 701 OF

THE ACT.—

(A) COMPUTATION OF ADJUSTED ITEMIZED
DEDUOTIONS IN CASE OF ESTATES AND
TRUSTS.—Subparagraph (C) of section 57(b)(2)
(relating to special rules for estates and trusts) is
amended by striking out ‘“section 170{c)(2)}(B)”
each place it appears and inserting in lieu thereof
“gection 170(c) (determined without regard to sec-
tion 170(c)(2)(A))".

(B) EFFECTIVE DATE FOR PROVISION RE-
LATING TO FOREIGN TAXES ATTRIBUTABLE TO
SECTION 911 EXCLUSION.—Subparagraph (B) of
section 701(u)(10) of the Revenue Act of 1978
(relating to effective date) is amended to read as
follows:

“(B) ErrecTIivE DATE.—The amendment
made by subparagraph (A) shall apply to taxable
years beginning in calendar year 1978 but only in

the case of taxpayers who make an election under
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section 209(c) of the Foreign Earned Income Act

of 1978.”

(C) CLERICAL AMENDMENTS.—

(1) Paragraph (8) of section 701(a) of the
Revenue Act of 1978 is amended by striking
out “Subsection (¢c)’ and inserting in lieu
thereof ““Subsection (e)”.

(i) Subparagraph (C) of section 191(f)(2)
is amended by striking out “the date of”’ and
inserting in lieu thereof “the date”.

(2) AMENDMENTS RELATED TO SECTION 702 OF

THE ACT.—

(A) Paragraph (3) of section 1014(a) is
amended by striking out ‘“‘section 2032.1”" and in-
serting in lieu thereof “section 2032A”.

(B) Subparagraph (B) of section 2613(e)(2) is
amended by striking out clause (vi), by inserting
“or” at the end of clause (v), and by redesignat-
ing clause (vii) as clause (vi).

(C) Paragraph (8) of section 702(r) of the
Revenue Act of 1978 is hereby repealed.

(D) The section 6698 which relates to failure
to file information with respect to carryover basis

property is redesignated as section 6698A.
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(E) The table of sections for subchapter B of

chapter 68 is amended by striking out

“8ec. 6698. Failure to file information with respect to carryover
basis property.”

and inserting in lieu thereof the following:

“8ec. 6698A. Failure to file information with respect to carryover
" basis property.”,

(F)i) If the executor elects the benefits of
this subparagraph with respect to any estate, sec-
tion 2035(b) of the Internal Revenue Code of
1854 (relating to adjustments for gifts made
within 3 years of decedent’s death) shall be ap-
plied with respect to transfers made by the dece-
dent during 1977 as if paragraph (2) of such sec-
tion 2035(b) read as follows:

“(2) to any gift to & donee made during 1977 to
the extent of the amount of such gift which was ex-
cludable in computing taxable gifts by reason of section
2503(b) (relating to $3,000 annual exclusion for pur-
poses of the gift tax) determined without regard to' sec-
tion 2513(a).” -

(ii) The election under clause (i) with respect
to any estate shall be made on or before the later
of—

(D) the due date for filing the estate tax
return, or
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(II) the day which is 120 days after the
date of the enactment of this Act.

(3) AMENDMENTS BRELATED TO SECTION 703 OF

THE ACT.—

(A) The first sentence of paragraph (8) of
section 46(f) is amended by striking out “‘subsec-
tion (a{7)D)” and inserting in lieu thereof ‘“‘sub-
section (a}(7TXC)”.

(B) Subsection (e) of section 703 of the Rev-
enue Act of 1978 is hereby repealed.

(C) Paragraph (1) of section 703(q) of the
Revenue Act of 1978 is amended by striking out
“gection 103(d)” and inserting in lieu thereof

“gsection 103(c)”.

(b) EFFECTIVE DATE.—

For general effective date, see section 201.

SEC. 108. AMENDMENTS RELATED TO CERTAIN OTHER ACTS

ENACTED DURING 1978.

(a) Fore1ioN EARNED INCOME AcT OF 1978.—

(1) IN GENERAL.—

(A) TAX TABLES TO APPLY TO INDIVID-
UALS CLAIMING SECTION 811 EXCLUSION.—Sec-
tion 202 of the Foreign Earned Income Act of
1978 is amended by redesignating subsection (f)
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as subsection (g) and by inserting after subsection

(e) the following new subsection:

“f) Tax TaBLES To APPLY TO INDIVIDUALS CLAIM-
iIN¢ SEcTION 911 ExcLusioN.—Paragraph (1) of section
3(b) (relating to tax tables not to apply to certain individuals)
is amended by striking out subparagraph (A).”

(B) DETERMINATION OF HOUSING DEDUC-

TION.—

(i) Clause (i) of section 913(e)(8)(A) is
amended by striking out “earned income"
each place it appears and inserting in lieu
“thereof “‘housing income”’.

(i) Subsection (e) of section 913 is
amended by adding at the end thereof the
following new paragraphs:

“(6) Housing INCOME.—For purposes of this
subsection, the term ‘housing income’ has the meaning
given to the term ‘earned income’ by section 911(b)
(determined with the rule set forth in paragraph (3) of
section 911(c)).

‘(1) RECAPTURE OF EXCESS HOUSING DEDUC-
TIONS ATTRIBUTABLE TO TREATMENT OF AFTER-
RECEIVED COMPENSATION,—

*(A) IN GENEBAL.—There shall be included

in the gross income of the individual for the tax-
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able year in which any after-received compensa-
tion is received an amount ‘équal to any excess
housing deduction determined for such year.

“(B) EXCESS HOUSING DEDUCTION.—For
purposes of subparagraph (A), the excess housing
deduction determined for any taxable year is the
excess (if any) of—

“(i) the aggregate amount which has
been allowed as a housing deduction (for
such taxable year and all prior taxable
years), over

“(ii) the aggregate amount which would
have been allowable as a housing deduction
(for such taxable year and all prior taxable
years for which a housing deduction has been
allowed), by taking after-received compensa-
tion into account under this subsection as if
it had been received in the taxable year in
which the services were performed.

In applying the preceding sentence to any taxable
year, proper adjustment shall be made for the
effect of applying such sentence for purposes of all
prior taxable years.

‘(C) TREATMENT OF AMOUNT INCLUDED IN

INCOME.—Any amount included in gross income
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under subparagraph (A) shall not be treated as

income for purposes of applying subsection (c) of
this section.

‘(D) DEFINITIONS.—For purposes of this
paragraph—

“@) HousiNG DEDUCTION.—The term

‘housing deduction’ means that portion of the

‘deduction allowable under subsection (a) for

any taxable year which is attributable to

qualified housing expenses. For such pur-
pose, qualified housing expenses shall be
taken into account after all other amounts
described in subsection (b). }

“(il) AFTER-RECEIVED COMPENSA-

TION.—The term ‘after-received compensa-
tion’ means compensation received by an in-
dividual in a taxable year which is attributa-
ble to services performed by such individual
in the third preceding, second preceding, or
first preceding taxable year.”

(C) CLERICAL AMENDMENT.—Paragraph (2)
of section 911(a) (relating to income earned by in-
dividuals in certain camps) is amended by striking
out “qualified foreign” and inserting in lieu there-

of “‘a foreign country or"’.
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1 (i)) AMENDMENT OF LAST SENTENCE OF
2 SECTION 911(a).—The last sentence of section
3 911(a) (relating to income earned by individuals in
4 certain camps) is amended—

5 (i) by inserting “‘any deduction,” after
6 “his gross income’’, and

7 (i) by striking out “‘deductions allowed
8 by sections 217" and inserting in lieu thereof
9 “deduction allowed by section 217",

10 (E) AMENDMENT OF SECTIGN 38(b).—Para-
11 graph (1) of section 3(b) is amended by redesig-
12 nating subparagraphs (B) and (C) as subpara-
13 graphs (A) and (B), respectively.

14 (F) QUALIFIED HOME LEAVE TRAVEL EX-
15 PENBES.—

16 (i) Subsection (g) of section 913 (relat-
17 ing to qualified home leave travel expenses)
18 is amended to read as follows:

19 ‘“(g) QuAaLIFIED HOME LEAVE TERAVEL EXPENSES.—
20 “(1) IN GENERAL.—For purposes of this section,
21 the term ‘qualified home leave travel expenses’ means
22 the reasonable amounts paid or incurred by or on
23 behalf of an individual for the transportation of such in-
24 dividual, his spouse, and each dependent—

55-169 0 - 80 - €
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“(A) from a point of outside the United

States to the individual's principal domestic resi-
dence, and

“(B) from the individual’s principal domestic
residence to a point outside the United States.

“(2) LIMITATION TO COST BETWEEN TAX HOME
AND PLACE OF RESIDENCE.—The amount taken into
account under subparagraph (A) or (B) of paragraph (1)
with respect to any transportation shall not exceed the
reasonable amount for transportation between the loca-
tion of the individual's tax home outside the United
States and the individual’s principal domestic resi-
dence.

“(3) SUBSTITUTION OF NEAREST PORT OF
ENTRY IN CERTAIN CASES,—With respect to any
person whose travel in the United States is not travel
to and from the individual’s principal domestic resi-
dence, paragraphs (1) and (2) shall be applied by sub-
stituting the nearest port of entry in the United States
for the individual's.principal domestic residence.

“(4) NEAREST PORT OF ENTRY.—For purposes
of paragraph (3), the nearest port of entry in the
United States shall not include a nearest port of entry
located in Alaska or Hawaii unless the individual

elects to have such port of entry taken into account.
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‘(5) PRINCIPAL DOMESTIC RESIDENCE DE-

FINED.—For purposes of this subsection, an individ-
ual's principal domestic residence is the location of
such individual’s present (or, if none, most recent) prin-
cipal residence in the United States.

‘6) 1 ROUND TRIP PER 12-MONTH PERIOD
ABROAD.—Amounts may be taken into account under
paragraph (4) of subsection (b) only with respect to 1
trip to the United States, and 1 trip from the United
States, per person for each continuous period of 12
months for which the individual’s tax home is in a for-
eign country.”

(i) Clause (i) of section 913@)(1)(C) (re-
lating to qualified second household) is

amended by striking out *, and paragraph (1)

of subsection (g),”” and inserting in lieu

thereof “, and subsection (g),”.

(@) AMENDMENT OF BECTION 119.—Sub-
section (a) of section 119 (as in effect on the day
before the date of the enactment of the Foreign
Earned Income Act of 1978) is amended by strik-
ing out “(a) GENERAL RULE.—"".

(2) EFFECTIVE DATES.—

(A) IN GENERAL.—Except as provided in

subparagraph (B), the amendments made by para-
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graph (1) shall take effect as if includeti in the
Foreign Earned Income Act of 1978,
(B) PARAGRAPH (1)E).—The amendment
made by paragraph (1XE) shall apply to taxable
years beginning after December 31, 1978.

(b) AMENDMENTS RELATED TO THE BLACK Lune

BeNEFITS REVENUE ACT.—

(1) CORRECTION OF PROVISIONS RELATED TO

TAX COURT JURISDICTION.—

(A) Subsection (g) of section 6503 is
amended—

(i) by striking out “4971, 4975, 4985,
or 4986” and inserting in lieu thereof
“4951, 4952, 4971, or 4975”, and

@) by striking out “4971(cK3),
4975(f)(6), 4985(e)(4), or 4986(e)(2)” and in-
gerting in lien thereof “‘4951(e)(4),
4952(e}(2), 4971(c)(3), or 4975()(6)"".

(B) Subsection (f) of section 6511 is
amended—

(i) by inserting “‘or section 4975" after
“‘chapter 42”, and

(i) by striking out “CHAPTER 42" in
the subsection heading and inserting in lieu
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thereof “CHAPTER 42 AND CERTAIN CHAP-

TER 43", )

(C) Section 6862 is amended by striking out
“certain excise taxes’’ and inserting in lieu there-
of “the taxes imposed by chapters 41, 42, 43,
and 44”.

(D) Subsection (g) of section 7422 is
amended by striking out ‘4944, 4945” each place
it appears and inserting in lieu thereof “4944,
4945, 4951, 4952".

(E) Paragraph (1) of section 7422(g) is
amended by striking out “‘section 4945(a) (relating
to initial taxes on taxable expenditures)’ and in-
serting in lieu thereof “‘section 4945(a) (relating to
initial taxes on taxable expenditures), section
4951(a} (relating to initial taxes on self-dealing),
4952(a) (relating to initial taxes on taxable
expenditures)”’.

(F) Subsection (g) of section 7422 is
amended by striking out *section 4945(b) (relating
to additional taxes on taxable expenditures)’’ and
inserting in lieu thereof “section 4945(b) (relating
to additional taxes on taxable expenditures), sec-
tion 4951(b) (relating to additional taxes on self-
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dealing), 4952(b) (relating to additional taxes on

taxable expenditures)’’.

(2) CORRECTION OF REFERENCES TO 1889
ACT.—

(A) Subsections (b), (c)(1), and (d) of section

3 of the Black Lung Benefits Revenue Act of

1977 are each amended by striking out ““Federal

Coal Mine Health and Safety Act of 1969" each

place it appears and inserting in lieu thereof

“Federal Mine Safety and Health Act of 1977

(B) Sections 501(c)(21) and 192(¢.a) are each
amended by striking out “Federal Coal Mine

Health and Safety Act of 1969” and inserting in

lieu thereof ‘‘Federal Mine Safety and Health Act

of 1977”.

(3) CLERICAL AMENDMENT.—Paragraph (1) of
section 3(c) of the Black Lung Benefits Revenue Act of
1977 is amended by striking out “subsection (a)(4)”
and inserting in lieu thereof “‘subsection (a)(5)"’.

(4) EFFECTIVE DATE.—Any amendment made by
this subsection shall take effect as if included in the
provision of the Black Lung Benefits Revenue Act of
1977 to which such amendment relates.

{c) AMENDMENTS RELATED TO0 ENERGY TAX ACT OF

25 1978.—
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(1) REPAYMENT OF TAX ON GASOLINE USED IN

COMMERCIAL FISHERIES.—Subparagraph (B) of sec-
tion 6421(d)(2) (defining qualified business “use) is
amended by adding at the end thereof the following
new sentence: “The preceding sentence shall not apply
to use in a vessel employed in the fisheries or in the
whaling business.”

(2) AMENDMENTS RELATED TO TREATMENT OF
GASOLINE MIXED WITH ALCOHOL.—

(A) Subparagraph (H) of section 6416(b)(2)
(relating to specified uses and resales) is amended
by inserting “‘or in & mixture described in section
4081(c)” after “section 4041”,

(B) Paragraph (2) of section 4081(c) (relating
to later separation of gasoline) is amended by in-
serting “‘(or with respect to which credit or refund
was allowed or made by reason of section
6416(b)2)(H))"” after *this subsection”.

(3) TIRES USED IN MANUFACTURE OF BUSES.—

(A) Subparagraph (C) of section 6416(b)3)
(relating to tax-paid articles used for further man-
ufacture, etc.) is amended by striking out ““such
other article is” and all that follows and inserting
in lieu thereof the following:

‘such other article is—
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(i

“() an automobile bus chassis or an
automobile bus body, or

“(ii) by any person exported, sold to a
State or local government for the exclusive
use of a State or local govemn{ent, sold to a
nonprofit educational organization for its ex-
clusive use, or used or sold for use as sup-
plies for vessels or aircraft;”.

(B) Subparagraph (B) of section 6416(b)(4)

(relating to tires and inner tubes) is amended to

read as follows:

“(B) such other article is—

“() an automobile bus chassis or an
automobile bus body, or

“(ii) by any person exported, sold to a
State or local government for the exclusive
use of a State or local government, sold to a
nonprofit educational organization for its ex-
clusive use, or used or sold for use as sup-
plies for vessels or aircraft,”.

(C) Subsection (e) of section 4071 (relating

to tires on imported articles) is amended by strik-
ing out “under section 4061” and inserting in lieu

thereof “under section 4061 or if such article is
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an sutomobile bus chassis or an automobile bus

body"’:

(4) REFUND OF TAX ON LUBRICATING OIL USED
IN PRODUCING REREFINED OIL.—Paragraph (2) of
section 6416(b) (relating to credit or refund for certain
uses) is amended by striking out “or” at the end of
subparagraph (L), by striking out the period at the end
of subparagraph (M) and inserting in lieu thereof “;
or”, and by inserting after subparagraph (M) the
following:

“(N) in the case of lubricating oil taxable

under section 4091 which is contained in a mix-

ture which is rerefined oil (as defined in section

4093(b)(8)), used or sold.

The amount of the credit or refund under subparagraph
(N) with respect to any lubricating ‘oil shall be the
amount which would be exempt from tax under section
4093."”

(5) CBREDIT OR REFUND OF TAX ON TRUCK
CHASSIS OR BODY USED IN THE MANUFACTURE OF A
BUS.—Subparagraph (A) of section 8416(b)(8) (relating
to tax-paid articles used for further manufacture, etc.)
is amended by striking out ‘“component part of,” and

all that follows and inserting in lieu thereof the follow-

ing:
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1 ‘“‘component part of—
2 “(i) another article taxable under chap-
3 ter 32, or
4 “(ii) an automobile bus chassis or an
5 automobile bus body,
6 manufactured or produced by him;”.
1 (6) CLERICAL AMENDMENT.—The last sentence
8 of section 48(a)(10)(B) is amended by striking out “51”
9 and inserting in lieu thereof “5".
10 (7) EFFECTIVE DATE.—Any amendment made by
11 this subsection shall take effect as if included in the
12 provision of the Energy Tax Act of 1978 to which
13 such amendment relates.
14 TITLE II—GENERAL EFFECTIVE
15 DATE
16 SEC. 201. GENERAL EFFECTIVE DATE.

17 Except as otherwise provided in title I, any amendment
18 made by title I shall take effect as if it had been included in
19 the provision of the Revenue Act of 1978 to which such
20 amendment relates.

Passed the House of Representatives July 16, 1979.

Attest: EDMUND L. HENSHAW, JR.,
Clerk.
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DESCRIPTION OF S. 873 AND S. 1549

SCHEDULED FOR A HEARING
BeFORE THE
SUBCOMMITTEE ON TAXATION AND
DeBT MANAGEMENT GENERALLY
OF THE
SENATE COMMITTEE ON FINANCE
ON
Novemser 7, 1979

PREPARED BY THE STAFF OF THE
JOINT COMMITTEE ON TAXATION

Novemser 6, 1979

JCX-2-79



I. SUMMARY

1. S. 873--Senators Ribicoff,
Bentsen, Tower, Hayakawa,
Church, and Javits

Waiver of Time Limits in Foreign Residence or Presence
Requirement for Americans Working Abroad

The bill would permit the waiver of the minimum time
limits in the foreign residence or presence eligibility requirements
for Americans working abroad to obtain the benefits of the
deduction for excess foreign liviny costs or the exclusion
for foreign earned income. The waiver generally would be
available to Americans working abroad who could reasonably
have been expected to meet those eligibility requirements,
but who left the foreign country under conditions of war,
civil unrest or similar conditions which precluded the
normal conduct of business.

2., S. 1549 — Senators Boren, Bellmon, Nelson, and Percy
Change of Time for Paying Excise Tax on Fishing Bquipment

Under present law, a l0-percent excise tax is imposed upon the
sale of fishing rods, creels, reels, and artificial lures, baits, and
flies by the manufacturer, producer, or inporter thereof. This tax
generally is payable relatively soon after such fishing equipment is
sold.

The bill would provide that the excise tax on fishing equipment
sold during quarters ending on December 31, March 31, and June 30, would
be payable, respectively, on March 31, June 30, and September 24. For
the quarter ending September 30, the tax would be due by the date
specified by Treaswry regulations.
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II. DESCRIPTION OF BILLS

1. S. 873--Senators Ribicoff,
Bentsen, Tower, Hayakawa,
Church, and Javits

Waiver of Time Limits in Foreign Residence or Presence
Requirement for Americans Working Abroad

Present law

Prior to enactment of the Foreign Earned Income Act of
1978, an American who was present in a foreign country or
countries for at least 510 full days during any period of
18 consecutive months, or who was a bona fide resident of a
foreign country or countries for an Uninterrupted period which
included an entire taxable year, was entitled to exclude up
to a flat amount (generally $20,000) per year of his foreign
earned income (sec., 911).

The 1978 Act retained these eligibility requirements
but changed the special provisions for Americans working
abroad. Generally, qualifying individuals are allowed a
deduction for their excess foreign costs of living. The
new excess living cost deduction (new sec. 913) consists of
separate elements for the general cost of living, housing,
education, and home leave costs. In addition, taxpayers
living and working in certain hardship areas are allowed
a special $5,000 deduction in order to compensate them for
the hardships involved and to encourage U.S. citizens to
accept employment in these areas. As an exception to
these new rules, the Act permits employees who reside in
camps in hardship areas to elect to claim a $20,000 earned
income exclusion (under sec. 911) in lieu of the new
excess living cost and hardship area deductions. As
noted above, the foreign presence or residence criteria
of prior law continue to determine whether or not Americans
wgrking abroad qualify for the special deduction or exclu-
sion.

If a taxpayer working abroad is "temporarily"” away from
home in pursuit of a trade or business, the taxpayer may
generally deduct traveling expenses (including amounts spent
for meals and lodging) for himself but generally not for
family members who accompany him. The taxpayer's “home"
for this purpose is generally his principal place of employ-
ment. While a determination of whether the taxpayer is
"temporarily" away from home depends on all the facts and
circumstances, the Internal Revenue Service often holds that
the taxpayer is "temporarily" away from home if his employ-
ment is not anticipated to, and does not actually, last more
than a year. Otherwise, the Service ordinarily views the
taxpayer as not being temporarily away from home and not
entitled to these deductions.l A number of items

1 Rev. Rul. 60-189, 1960-1 C.B. 60.
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in the deduction for excess foreign living costs are measured
with reference to the location of the individual's tax home.

Issue

The issue is whether, in a case where an individual goes
abroad with the expectation of meeting the foreign residence
or presence requirements, but fails to meet those requirements
because of extraordinary circumstances beyond his control,
relief should be afforded from the time limitations.

Because of the recent civil unrest in Iran, a number of
Americans who were working there with the expectation of
meeting the foreign residence or presence requirements
returned to the United States prior to the time that those
requirements actually were met.

Explanation of the bill

The bill would provide that, under certain circumstances,
the time limits of the foreign residence or presence eligi-
bility requirements for the deduction for excess foreign
living costs or the exclusion for foreign earned income may
be waived. Three conditions must be met for the waiver to
apply. First, the individual must actually have been a bona
fide resident of, or present in, a foreign country. Secdnd,
he must leave the foreign country during a period with
respect to which the Treasury Department determines, after
consultation with the State Department, that individuals
were required to leave the foreign country because of war,
civil unrest, or similar adverse conditions in the foreign
country which precluded the normal conduct of business by
those individuals. (These determinations may be made for
any period after September 1, 1978.) Third, the individual
must establish to the satisfaction of the Treasury that he
could reasonably have been expected to meet the time limita-
tion requirements. If these criteria are met, the taxpayer
would be treated as having met the foreign residence or
presence requirements with respect to the period during
which he was a bona fide resident or was present in the
foreign country even though the relevant time limitation
under existing law had not been met. Moreover, an indivi-
dual who can establish that he could reasonably have been
expected to meet the time limitation requirements would
ordinarily be able to establish that his tax home was abroad
for the purposes of the deduction for excess foreign living
costs.
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Effective date

The provisions of the bill would apply to taxable years
beginning after December 31, 1976, but only with respect to
periods during which an individual was a bona fide resident
of or present in a foreign country and did not meet the time
limitation requirements of the foreign residence or presence
tests with respect to those periods because he left the
foreign country after September 1, 1978,

Revenue effect

This biil would have no effect upon budget receipts. It
forgives an unanticipated one-time tax increase of $10 million
in fiscal 1980.
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2. S. 1549 -- Senators Boren, Bellmon, Nelsan, and Percy
Change of Time for Paying Excise Tax on Fishing Bquipment

Present law

Under present law (Code sec. 4161(a)), there is imposed upon the
sale of fishing rods, creels, reels, and artificial lures, baits, and
flies (including parts or accessories of such articles sold on or in
connection therewith, or with the sale thereof) by the manufacturer,
&ni:ducer, or importer a tax equivalent to 10 percent of the price for

ch so sold.

Treasury Department regulations prescribing the time for making
deposits of manufacturers excise taxes are oontained in Treas. Reg. sec.
48.6302(c)~1. If an individual is liable in any month for more than
$100 of taxes reportable on Form 720 (Quarterly Excise Return) and
ha or she is not required to make semimonthly deposits, the individual
must deposit the amount ¢n or before the last day of the next month at
an authorized depository or at the Federal Reserve Bank serving the
area in which the individual is located. If an individual had more
than $2,000 in excise tax liability for any month of a preceding
calendar quarter, he or she must deposit such taxes for the following
quarter (regardless of amount) on a semimonthly basis. The taxes must
be deposited by the ninth day following the semimonthly period for which
they are reported. In addition, if the semimonthly period is in either
of the first two months of the quarter, any underpayment of excise taxes
for a mnth must be deposited by the ninth day of the second month
following such menth. Underpayments in the third month of the quarter
must be deposited by the end of the following month,

No special rules are provided to defer payments of the excise tax
with respect to sales of taxable articles on credit except in the case
of certain installment sales.

Issue

Retail sale of sport fishing equipment is seasonal in nature. How-
ever, manufacturers of such equipment produce throughout the year in order
to make efficient use of capital and labor. To avoid inventory storage
costs otherwise resulting from year-round producticn, manufacturers en-
ocourage wholesalers and retailexs to make early purchases of fishing
equipment stock by offering extended credit temms. The manufacturers
excise tax on fishing equipment is payable relatively soon after the
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fishing equipment is sold by the manufacturer, regardless of the fact
that the deferred credit tems may result in sales' proceeds not being
collected for several months,

The issue iswhethef the payment of excise taxes imposed upon the
sale of fishing equipment should be postponed in order to match more
closi:g the ocollection of sales' proceeds by the manufacturer, producer,
or rter.

Explanation of the bill

The bill provides that the manufacturers excise tax imposed on the
sale of fishing equipment would be payable in accordance with the following

le:
For articles sold during the Payment of the tax is
quarter ending: due by:
December 31 March 31
March 31 June 30
June 30 Septenber 24
Septenber 30 According to Treasury Regulations

In the case of sales of fishing equipment mads durirg the first two
quarters of the Federal fiscal year, the bill extends the due date for
payment for @ to 5 months and 1 week beyond that applicable under present
lav, In the case of sales made during the third such quarter (ending
June 30), the extension is not as long (September 24), in arder to insure
that all payments for sales made throuch June 30 are included in Federal
Govermment receipts for the fiscal year, which ends on September 30.

In the case of sales made during the fourth quarter of the fiscal
year, the bill does not require any change {xoam the payment schedule
presently in effect under Treasury regulations (Treas. Reg. sec. 48.
6302(c)~1). However, the bill does not preclude the Secretary of the
Treasury from changing such requlations , to the extent the Secretary
Emnumetotinemydeenapproprlate, with respect to the due date
for payment of excise taxes incurred on sales of fishing equipment made
during the quarter ending September 30.

Effective date

The bill would apply to excise taxes payable on fishing equipment
sold on or after October 1, 1979.

55-169 O ~ 80 - 7
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Reverue effect

This provision will not affect the aggregate fiscal year receipts
of the manufacturers excise tax on fishing equipment.

Prior Congressional action

The provisions of S. 1549 are included as section 7 of H.R. 5505
as passed the House, except that the effective date of the House provision
is for excise taxes payable on fishing equipment sold on or after the first
day of the first calendar quarter beginning after the date of enactment.
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DESCRIPTION OF H.R. 2797:
TECHNICAL CORRECTIONS ACT OF 1979

' AS PASSED THE HOUSE

I. INTRODUCTION

This pamphlet describes the technical revisions to the Revenue Act
of 1978 (Public Law 95-600), the Foreign Earned Income Act of
1978 (Public Law 95-615), the Black Lung Benefits Revenue Act of
1977 (Public Law 95-488), and the Energy Tax Act of 1978 (Public
Law 95-618) contained in the Technical Corrections Act of 1979 as it
passed the House of Representatives (H.R. 2797).

The technical amendments made by the Technical Corrections Act
of 1979 are intended to clarify and conform various provisions adopted
by the acts listed above. The bill is based on a review by the staff of -
the Joint Committee on Taxation, taking into account the comments
submitted to the Congress (in written statements and in public hearing
testimony before the House Committee on Ways and Means) that
concerned changes that were technical in nature. The bill was devel-
oped with the assistance of the staffs of the Treasury Department and
the Internal Revenue Service.

Section II of this pamphlet is organized in three parts: Part A sum-
marizes the technical amendments to the Revenue Act of 1978; Part
B summarizes the technical amendments to the Foreign Earned In-
come Act of 1978; and Part C summarizes the technical amendments
to the Energy Tax Act of 1978. Amendments in the bill that relate to
these Acts fzr which no descriptions are provided are clerical in
nature. All of the amendments in the bill to the Black Lung Benefits
Act of 1977 are clerical in nature and, consequently, no descriptions of
these amendments are provided in this pamphlet. Section ITT discusses
the overall revenue effect of the bill.

Several of the provisions contained in the Technical Corrections
Act as it passed the House of Representatives affect the 1979 tax
forms. Printing of the 1979 tax forms was scheduled prior to the
consideration of the bill by the Finance Committee. In order to per-
mit the printing of correct forms, on October 2, 1979, the Finance
Committee agreed to several provisions in the House-passed bill that
affect 1979 tax forms. The provisions of the House-passed bill that
were adopted by the Finance Committee that are described in this
pamphlet are numbers 34, 53, 54, 55, and 57 of the Technical Amend-
ments to the Revenue Act of 1978, No. 1 of the Technical Amend-
ments relating to the Foreign Earned Income Act of 1978, and No. 1
of the Technical Amendments relating to the Energy Tax Act of 1978.
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II. DESCRIPTION OF THE BILL ‘
A. TECHNICAL AMENDMENTS TO THE REVENUE ACT OF 1978

1, Coordination of amendments made by the Revenue Act of 1978
and the Energy Tax Act of 1978 (sec. 2 of the bill and secs.
46 and 48 of the Code) -

-Brior-to the Revenue Act of 1978, the present investment tax credit
rate of 10 percent was scheduled to decline to 7 percent (4 percent for
utility-property) on January 1, 1981, Under the Revenue Act of 1978,
the 10-percent rate of the credit was made permanent for all taxpayers.

The provisions of the Code (sec. 46(a) (2)) which pertain to the
rate of the credit also were amended and restated by the Energy Tax
Act of 1978. Although the energy tax amendments were passed by the
Congress before the amendments made by the Revenue Act of 1978,

~these two bills were'signed into law by the President in reverse of the
order these bills were passed by Congress.

The order of enactment technically may have caused the 10-percent
credit to again be temporary.

The bill would direct that, for purposes of applying the amend-
ments made to the investment credit rate provisions by these two laws,
the Energy Tax Act of 1978 will be deemed to have been enacted first.
As a result, the 10-percent credit rate would be permanent as was

- —intended by the Revenue Act of 1978,

2. Eligibility for earned income credit for persons claiming sec-
tion 913 deductions (sec. 101(a){1) of the bill and sec. 43(¢)
(1) of the Code)

Under present law, the earned income credit is not available to tax-
payers who are entitled to exclude amounts from income under section
911 for the taxable year. This provision affects only those taxpayers
who lived abroad dur*in% part of the year since the earned income credit
generally is not available to those taxpayers whose principal place of
abode for the taxable year is outside the United States. The Forei
Earned Income Act of 1978 established a new set of deductions under
section 913 which are available generally to those taxpayers who for-
merly were entitled to the section 911 exclusion. .

The bill would deny the earned income credit to taxpayers who claim
deductions under section 913, as well as those who claim the benefits
of section 911. Thus, the credit would continue to be unavailable to the
same type of taxpayers who formerly were denied the credit because
they qualified for section 911 exclusion. This provision would be effec-
tive for taxable years beginning after December 31,71977.

1 The Revenue Act of 1978 (P.L. 85-600) was signed into law first, on Novem-
ber 6, 1978, and the Energy Tax Act of 1978 (P.L. 95-618) then was signed
into law on November 9, 1978,
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3. Treatment of earned-income -credit as earned income under
AFDC and SSI (secs. 101(a)(2)(A) and (B) of the bill and
secs. 402 and 1612 of the Social Security Act)

Prior to the Revenue Act of 1978, the earned income credit was not
taken into account as income for purposes of determining eligibility
for, or the amount of, benefits or assistance under any Kederal pro-
gram or State or local program financed in whole or in part with Fed-
eral funds. The Act repealed this provision, effective in 1980. However,
conforming changes were not made to the Social Security Act.

The bill would amend the Social Security Act to provide that the
carned income credit will be treated as earned income for purposes
of the aid to families with dependent children (AFDC) and supple-
mental security income (SSI) programs, effective for payments for
months beginning after December 81, 1979. This treatment would ap-
ply to any refund of Federal taxes made b{) reason of the earned income
credit and to any advance payments made by an émployer.

4, Correction of effective date for advance payment of earned in-
cgn;; crxdg (sec. 101(a)(2)(C) of the bill and sec. 105(g)(2)
of the Ac

The Revenue Act of 1978 contained a new provision for advance
payments of the earned income credit. The effective date of the provi-
sion as written in the Act was for wages paid after June 30, 1978,

The bill would correct a typographical error in the Act to provide
{191% the provision is effective with respect to wages paid after June 30,

5. Relationship of section 85 of the Code to railroad unemploy-
ment compensation (sec. 101(a)(3) of the bill and sec. 128(a)
(8) of the Code)

Prior to the Revenue Act of 1978, unemployment compensation was
not included in gross income, The Act makes all types of unemploy-
ment compensation paid under government programs includible in

income for taxpayers with incomes above specified amounts.

The bill would modify an existing cross reference in the Code to
make it clear that railroad unemployment compensation benefits may
be included in gross income for certain taxpayers.

6. Extension of deferred compensation rules to certain rural elec-
tric cooperatives and their trade organizations (sec. 101(a)
(4) of the bill and sec. 457(d)(9) of the Code)

The Revenue Act of 1978 provided that employees and independent
contractors who provide services for a State or local government, a
rural electric cooperative (described in Code sec. 501(c) (12)), or an
association of such cooperatives that maintains an eligible deferred
compensation plan will be able to defer the inclusion in income of com-
pensation as long as such deferral does not exceed certain prescribed
annual limitations, ? i )

The Act provision did not apply to certain rural electric coop-
eratives in the Tennessee Valley Authority (“TVA”) area which
are exempt from taxation under section 501(c) (4) (but which, gen-
erally because of TV A requirements, cannot meet all the requirements
for exemption under Code sec. 501 (cs (12)). In addition, the provision
did not apply to certain national and State associations of rural electric
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cooperatives because some of their members are not domestic rural

electric cooperatives and because some of the organizations are ex-

empt from taxation as social welfare organizations (described in

;«(e)ci 55)% éc (4)) rather than as trade associations (described in sec.
¢ ) -

The bi?l would provide that the types of organizations eligible for
these exclusion rules include (1) any organization which is exempt
from tax under section 501(a)(4) and which is engaged primarily
in providing electric service on a mutual or cooperative basis and (2)
any organization described in section 501(c) (4) or (8) which is
exempt from tax under section 501(a) and at least 80 percent of the
members of which are rural electric cooperatives which are cligible
for these rules.

7. Nondiscriminatory participation requirements for cafeteria
%)lian(s: (ge;: 101(a)(5)(A) of the bill and sec. 125(g)(3)(B) of
e Code

Prior to the Revenue Act of 1978, a participant in a cafeteria plan
was taxable only to the extent he or she electeg taxable benefits under
the plan if the plan was in existence on June 27, 1974. The Act made

-this favorable tax treatment applicable to all cafeteria plans meeting
certain nondiscrimination standards, including a standard regarding
the maximum number of years of employment which may be required
as a condition of plan participation.

- The bill would make it clear that the participstion standard is based
on time of employment rather than time of service,

8. Effective date of cafeteria plan provisions (sec. 101(a)(5)(B)
of the bill and sec. 134(c) of the Act)

A Hrovision in the cafeteria plan rules of the Revenue Act of 1978
specifies that amounts rc%tgred to be included in income by a highly-
compensated participant because a cafeteria plan does not satisfy non-
discrimination standards will be treated as received or accrued in the
participant’s taxable year in which the plan year ends. Because the
cafeteria plan rules apply to participants’ taxable years beginning after
1978, amounts contributed during 1978 under a fiscal-year cafeteria
Elan which does not satisfy the new nondiscrimination rules might

ave to be included in income in 1979 by highly-compensated partici-
pants. Thus, in certain cases, the cafeteria plan rules apply
retroactively to contributions made in 1978.

The bill would make the cafeteria plan provisions of the Act effective
for plan years, rather than for participants’ taxable years, beginning
after 1978, Thus, highly-compensated participants in fiscal-year plans
would not have income solely because of the new cafeteria plan rules
until 1980. In addition, to comply with the cafeteria Elan rules, plans
wgldlggt have to be amended until the beginning of the first plan year
after 1978,

9. Normalization of the investment credit for contributions to
an ESOP (sec. 101(a)(6)(A) of the bill and sec. 46(f)(9) of
the Code)

Prior to the Revenue Act of 1978, the Code allowed an additional
investment credit of up to one and one-half percent to an employer
which made contributions to an ESOP (employee stock ownership
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plan). However, this credit was not available to public utilities if
the agencies which regulated them did not comply with normalization
rules concerning this credit.

The Act extended the additional investment credit for ESOPs for
an additional three years through the end of 1983 and revised the
ESOP provisions, However, cross references to the normalization pro-
visions applicable to the ESOP credit were not changed to reflect the
revisions made by the Act.

The bill would correct these cross references to clarify that the
anti-flow-through rules continue to apply to investment credits at-
tributable to an ESOP.

10. Effective dates for ESOPs and leveraged employee stock own-
:ishk) p)lan (sec. 101(a)(6)(B) of the bill and sec. 141(g) of
e Act

The Revenue Act of 1978 made certain changes to the rules govern-
ing ESOPs and leveraged employee stock ownership plans. The Act
provided that these changes ﬁenerally were effective with respect to
qualified investment for taxable years beginning after December 31,
1978. The application of this general effective date was unclear with
respect to several of the changes relating to ESOPs and with respect
to the changes relating to leveraged employee stock ownership plans,

The bill would make clear the operation of the effective date pro-
vision for certain ESOP changes. The %:aneral effective date would be
- retained. Thus, the ESOP changes in vhe Act generally would apgly
with respect to qualified investment for taxable years beginning after
December 31, 1978. In addition, special effective date provisions would
apply to the ESOP provisions of the Act relating to (1) voting rights,
(2) the right of an ESOP to distribute cash in lieu of employer securi-
ties (subject to the right of a participant to demand a distribution in
the form of employer securities), and (3) put o;l)tion requirements,

The voting rights provision would apply to plans to which the new
ESOP provisions generally apply beginning with the first day of
such application. An ESOP would be required to follow the new vot-
ing pass-through rules with respect to all employer securities held by
it 1f additional employer securities were acquired by the ESOP on
account of qualified investment made in a taxable year beginning after
December 31, 1978,

The rules relating to the right of an ESOP to djstribute cash in
lieu of employer securities (subject to the right of a particigant to
demand a distribution in the form of employer securities) would apply
to ESOP distributions after December 31, 1978, provided that the new
ESOP rules generally have become applicable to the ESOP on account
of qualified investment made after that date. ‘

'(llhe ESOP put option requirements would apply to employer se-
curities which are not readily tradable on an established market and
- which are acquired by an ESOP after December 31, 1978, on account
of a qualified investment made after that date. In addition, the em-

loyer would be permitted to elect to have the new put (g)tion rules
in the Act apply to all employer securities held by an ESOP which
are not readily tradable on an established market. Under the bill, this
election could be revoked only with the consent of the Secretary of the
Treasury.
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The bill also would allow taxpayers to elect irrevocably to accelerate
the general effective date by a year. In such a case, the ESOP changes
would apply with resgect to qualified investment for taxable years
beginning after December 31, 1977.

he bill also would provitfe effective dates for the changes made by
the Act relating to leveraged employee stock ownership plans, These
changes concern (1) voting rights {2) put option requirements, and
(32) the right of a leveraged empioyee stock ownership plan to dis-
tribute cash in lieu of emplayer securities (subject to the right of a
participant to demand a disrtibution in the form of employer
securities).

Under the bill, in the case of employer securities acquired by a
leveraged employee stock ownership 1? an after December 31, 1979, the
plan would be required (1) to pass through voting rights to plan par-
ticipants on such securities, under certain circumstances, and (2) to
%lve employees put options on employer securities which are not read-
ily tradable on an establish market.

The right of a leveraged employee stock ownership plan to dis-
tribute cash in lieu of employer securities (subject to the right of a
participant to demand a distribution in the form of employer secu-
rities) would apply to distributions after December 31, 1979.

11, Definition of qualifying employer security for leveraged em-
ployee stock ownership plans (sec. 101(a)(6)(C) of the bill
and sec. 4975(e)(8) of the Code)

The Revenue Act of 1978 made leveraged employee stock ownership
lans subject to certain special rules with respect to employer securities
eld by the plans. However, under the Act, the definition of employer

securities for this purpose was not made clear. :

The bill would make it clear that, for purposes of the rule govern-

ing a leveraged employee stock ownership plan, the term employer

securities is defined in the same manner as in the case of an ESOP.

This definition generally includes readily tradable common stock of

the employer and preferred stock convertible into such readily tradable

common stock. This amendment would be effective for stock acquired

after December 31, 1979.

12, Nonrecognition of gain on contribution to ESOP (sec. 101(a)
(6)(D) of the bill and sec. 409A(m) of the Code)

Prior to the Revenue Act of 1978, it was unclear whether gain
would be recognized by a corporation making a contribution to an
ESOP of an employer security issued by a related corporation. The
Act provided that no gain would be recognized in such circumstances.
However, for technical reasons, the rule in the Act did not apply to all
required contributions of employer securities to an ESOP.

he bill would correct this technical deficiency to provide that no
gain or loss is recognized to an employer on the required transfer of
employer securities to an ESOP which it maintains. :
13. Leveraged employee stock ownership plans may distribute
cash in certain cases (sec. 101(a)(6)(E) of the bill and sec.
409A(h)(2) of the Code)

Under the Revenue Act of 1978, leveraged employee stock owner-
ship plans are required to meet certain rules also applicable to ESOPs.
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However, the statute is not clear whether, under these rules. a lever-
aged employee stock ownership plan which meets these rules may
distribute cash in lieu of employer securities to a participant entitled
to a distribution from the plan.

The bill would make it clear that, like an ESOP, a leveraged em-
ployee stock ownership plan may (sui)ject to an employee’s right to re-
quire a distribution in the form of employer securities) distribute cash
in lieu of employer securities to an employee entitled to a distribution’
from the plan,

14, Matched employer and employee contributions must stay in
péla‘;l )(sec. 101(a)(6) (F) of the bill and sec. 409A(d) of the
"~ Code

Prior to the Revenue Act of 1978, matched employer and employee
contributions to an ESOP generally were required to remain in the
plan for an 84-month period. However, it was unclear whether the
same rule continued under the Act. :

The bill would make it clear that the rule requiring matched em-
ployer and employee contributions to an ESOP {o remain in the plan
for an 84-month period generally is still applicable.

15. Coordination of deduction for estate tax attributable to in-
come in respect of a decedent and income tax on lump sum
distributions from retirement plans (sec. 101(a)(7) of the
Act and sec. 691(c)(5) of the Code)

Under present law, lump sum distributions from qualified pension,
profit-sharing, and stock bonus plans are eligiblé for special income
tax treatinent rather than being taxed at the taxpayer’s regular tax
rates for the year the distribution is received. With respect to the por-
tion of the distribution attributable to an employee’s participation in
the plan after December 31, 1973, a special 10-year forward averaging
formula is provided. With respect to the portion of the distribution
attributable to the employee’s 1};articipation before January 1, 1974,
capital gain treatment is generally allowable.

en a beneficiary receiving a lump sum distribution on account
of the death of an emnloyee elects to be taxed under the 10-year aver-
aging rules, the distribution is includible in the deceased employee’s
gross estate and the amount of the distribution is subject to an estate
tax. The recipient of the distribution is allowed a separate income tax
deduction for the death taxes attributable to that distribution (Code
sec. 891(¢c)).

The Revenue Act of 1978 added a provision which coordinated this
deduction for estate taxes with the capital gains deduction so that the
amount of any capital gain which is income in respect of & decedent
is offset by the deduction for estate taxes before the capital gains
deduction is computed. However, the Act failed to take into account
that the recipient of a death benefit distribution from a qualified
retirement plan may be able to treat the distribution (or a portion
thereof) under the special 10-year averaging provisions. The Act,
therefore, did not provide a rule which coordinates the use of the
special 10-year averaging method with the deduction for estate taxes.

The bill would provide that the amount of a death benefit distri-
bution subject to 10-year averaging is reduced by the amount of the
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death tax deduction attributable to the distribution. This would have
the effect of reducing the amount of the distribution eligible for the
special 10-ycar averaging formula by the death tax adjustment. The
amendment would be effective for estates of decedents dying after the
date of enactment of the bill, -

16. Exclusion of certain employees from participation in simpli-
fied employee pensions (sec. 101(a)(9)(A) of the bill and
sec, 408(k)(2) of the Code)

The Revenue Act of 1978 created a new type of individual retire-
ment plan, known as a simplified employee pension. Employer contri-
butions to simplified employee pensions must not discriminate in favor
of employees who are officers, shareholders, or highly compensated. In
testing employer contributions for diserimination, certain employees
who are included in a collective bargaining unit or who are nonresi-
dent aliens may be excluded from consideration, However, the simpli-
fied employee "pension rules may have required employers to include
these employees in the group of em&)loyees who are entitled to share in
employer contributions to simplified employee pensions. »

The bill would permit certain empf)oyees who are included in a
collective bargaining unit or who are nonresident aliens to be excluded
from the group of employees who are entitled to share in employer
contributions to simplified employee pensions.

17, Exemption from FICA and FUTA taxes for employer contri-
butions to simplified employee pensions (sec. 101(a)(9)(B)
of the bill and secs. 3121(a)(5) and 3306(b)(5) of the Code)

The Revenue Act of 1978 created a new type of individual retire-
ment plan, known as a simplified employee pension. Under present
law, amployer contributions to the TRA (individual retirement ac-
count, annuity, or retirement bond) of an employee are considered
remuneration subject to FICA and FUTA taxes, but employer con-
tributions with respect to an ‘employee to a tax-qualified plan are not
subject to these taxes. The Act did not specify whether employer
contributions to a simplified employee pension were subject to FICA
or FUTA taxes. . :

Under the bill, an amount paid by an employer to an employee’s
individual retirement account or annuity would not be subject to
FICA or FUTA taxes if the account or annuity is a simplified em-
ployee pension and there is reason to believe that the employee will be
entltle(F to deduct the payments under the IRA rules upglicable to
simplified employee pensions. This amendment would be effective for
payments made on or after January 1, 1979,

18. Clarification of rules relating to excess contributions to sim-
plified employee pensions (sec. 101(a)(9)(C) of the bill and
sec. 408(d)(5)(A) of the Code)

The rules relating to individual retirement accounts and annuities
permit the withdrawal of an excess contribution (other than a roll-
over contribution) without the usual 10 percent additional income
tax on early distributions to the extent no deduction was allowed for
the contribution. The early distribution tax may apply, however, if
the amount contributed for the year exceeds $1.750. No dollar limita-
tion applies to an excess rollover contribution if the exdéss is attrib-
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utable to certain erroneous information provided by the employer.
pox}sgglxent]y, if an excess contribution is made by an employer to an
individual retirement account or annuity of an employee under the
simplified employee pension rules and the amount of the contribution
is greater than $1,750, the 10 percent additional tax conld apply.

The bill would permit an individual to withdraw excess employer
contributions to a simplified employee pension free of the 10 percent
additional tax, without regard to the $1,750 limitation.

19. Contributions to simplified employee pensions after age 70V;
(sec. 101(a) (9) (D) of the bill and sec. 219(b)(7) of the Code)

The Revenue Act of 1978 created a new type of individual retirement
plan, known as a simplified employee_pension. Under the rules for
s1mpiiﬁed employee pensions, an employer may be obligated to con-
tribute to the individual retirement account or annuity of an employee
who has attained age 7014. In the event of such a contribution, under
the usual rules for individual retirement accounts and annuities, such
a contribution is includible in the gross income of the employee but the
contribution is not deductible by the employee and is considered an
excess IRA contribution,

The bill would allow an employee who has attained age 7014 to
deduct employer contributions to the employee’s individual retirement
account or annuity if the account or annuity is a simplified employee
pension.

20. Coordination of H.R. 10 plans and subchapter S corporation
plans with simplified employee pensions (secs. 101(a)(9)(E)
acm‘il ()F) of the bill and secs. 404(h)(4) and 408(k) of the

ode

The Revenue Act of 1978 créated a new type of individual retirement
plan, known as a simplified employee pension. Under the Act, if an em-
ployer maintains a defined contribution H.R. 10 plan for a self-em-
ployed individual and contributes to a simplified employee yensmn for
that individual, the limitation an the employer’s deduction for the con-
tribution to the HL.R. 10 plan is reduced by the deduction allowed for
the contribution to the simplified employee pension so that the limita-
tion on the total amount set aside for that individual is not increased.

The Act, however, did not provide corresponding rules with respect to

defined benefit plans for self-employed individuals or with respect to

plans for certain shareholder-employees of subchapter S corporations.
Under the bill, the limitation on deductions for contributions to a
defined contribution plan by a subchapter S corporation on behalf of

a shareholder-employee would be reduced by the amount deducted by

the employer for contributions to the simplified employee pension of

that employee. Also, the bill would not allow an employer who main-
tains a defined benefit plan for self-employed individuals or share-
holder-employees to contribute to simplified employee pensions.

21. Special limits on benefits under certain defined benefit pension
léla(ils)(sec. 101(a)(10)(A) of the bill and sec. 415(b)(7) of the

ode
Under the Code, limits are provided for benefits and contributions
under tax-qualified plans, individual retirement plans, and tax-
sheltered annuities. Generally, under those rules, benefits under a de-
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fined benefit pension plan may not exceed 100 percent of a participant’s
average high 3-year compensation, An exception to the 100-percent
limit was provided by the Revenue Act of 1978 for participants in cer-
tain collectively bargained plans, but the exception was not designed
for situations in which an employee participates in more than one plan
maintained by a single employer. .
Under the bill, the exception to the 100-percent limit would be re-
stricted to an emplogee who is a participant in a collectively bargained
lan where the employee does not participate in any other plan (sub-
ject to the limits on benefits or contributions) maintained by an em-
ployer who maintains the collectively bargained plan,

22. Limitations for certain collectively bargained pension plans
%seg. )101(a)(10)(B) of the bill and see. 415(b)(7)(C) of the
ode

Prior to the Revenue Act of 1978, benefits under a qualified defined
benefit pension plan generally were Jimited to the lesser of 100 percent
of pay or $75,000 per year, adjusted for inflation since 1974 ($98,100
for 1979). The Act provides that the 100-percent-of-pay limit is dis-
regarded in the case of certain large collectively bargained plans under
which each employee who serves during a particular year earns the
same pension credit (determined without regard to age at retirement
or date of retirement). .

The bill would make clear that the exception to the 100-percent-of-
pay limit applies in the case of certain large collectively bargained
plans where the amount of the pension credit for a particular em-
Floyee is based solelg on one or more of the following factors: (1) the

ength of service, (£) the particular years during which service was
rendered, (3) the age at retirement, and the date of retirement.

23. Effective date of section 403(b) annuity rollovers and transi-
tional rule for payments received in 1978 (secs. 101(a)(12)
(A) and (B) of the bill and sec. 156(d) of the Act)

Prior to the Revenue Act of 1978, recipients of distributions under
a tax-sheltered annuity purchased by an employer which is a tax-ex-
cempt organization or a publie school were not eligible to defer tax on
those distributions by rolling them over to an IRA (individual retire-
ment account, annuity, or retirement bond). The Act permitted
a recipient of a “lump sum distribution” from a tax-sheltered annuity
to defer tax on the distribution by rolling it over within 60 days of
reczipt to an TRA or to another tax-sheltered annuity. Due to a clerical
crror, the rollover provision, as enacted, applied to distributions or
transfers made after December 31, 1978, in taxable years beginning
after that date.

The bill would make the tax-sheltered annuity rollover provisions
effective for distributions or transfers made after December 381, 1977,
in taxable years beginning after that date. In addition, the bill would
provide that the recipient of a qualifying distribution in 1978 will
1ave until December 31, 1980, to complete a rollover to either an IRA
or another tax-sheltered annuity. Upon completion of the rollover, the
recipient of a qualifying distribution in 1978 will be able to amend
his or her 1978 income tax return to take into account the portion of
the distribution originally included in income which is no longer
subject to tax because of the rollover.
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24, Spousal rollovers (sec. 101(a){(13)(C) of the bill and sec. 402
(a)(7)(A) of the Code)

Under the Revenue Act of 1978, a surviving spouse receiving a lump
sum death benefit distribution from a tax-qualified retirement plan
was, for the first time, permitted to make a rollover of the distribution
to an IRA. As enacted, however, rollovers were not permitted for
complete distributions to surviving spouses upon termination of tax-
qualified retirement plans,

The bill would make it clear that any lump sum distribution from,
or complete distribution upon termination of, a qualified retirement
plan which is paid to the surviving spouse of a deceased plan partici-
pant, and which is attributable to the participant, is eligible for roll-
over treatment.

25. Extension of transitional rule relating to removal of five-year
requirement for a rollover (sec. 101(a)(13)(D) of the bill
and sec. 157(h)(3)(B) of the Act)

Prior to the Revenue Act of 1978, an individual was required to be
a participant in a tax-qualified retirement plan for five full taxable
years in order to qualify for a rollover to an IRA (or to another tax-

ualified retirement plan) of a lump sum distribution from the plan.

he Act eliminated this five-year requirement for taxable years begin-
ning after December 31, 1977, and permitted individuals denied the
opportunity for a rollover during 1978, because of the five-year re-
qg'}gement, to complete their rollovers at any time before January 1,
1979.

The bill would permit individuals denied rollover treatment of
distributions from tax-qualified retirement plans during 1978 solel
because of the five-year plan participation requirement fo make suc:
rollovers until the end of 1988.

26. Correction of attribution rules for at risk limitations (sec.
102(a)(1)(A) of the bill and sec. 465(a) of the Code)

Prior to the Revenue Act of 1978, the only types of corporations to -
which the at risk rules (Code sec. 465) applied were subcht:lpter S cor-
porations and personal holding companies. The Act extended the ap-
plication of the at risk rules to certain cloself' held corporations (even
though they would not qualify as personal holding companies and
bad not made subchapter S elections). Tlie closely held corporations
to which these rules were extended included any corporation in which
five or fewer individuals owned 50 percent or more of the stock. How-
ever, in determining whether this ownership test was met, the attribu-
tion rules under section 318 of the Code, rather than under section 544
of the Code, were to be applied.

In general, the attribution rules of section 318 are much narrower
than those of section 544, which, inter alia, provide for attribution
of one partner’s stock to another partner in the same partnership and
for broader family and corporate attribution, Under section 544, stock
in one corporation (the “subsidiary”) owned by another corporation
(the “parent”) is attributed to the parent’s shareholders in proportion
to the sharcholders’ ownership in the parent. However, under section
318, the stock of a subsidiary corporation is considered as owned by
a shareholder of the parent corporation only if the shareholder owns
50 percent or more in value of the stock of the parent corporation.



106

Also, under section 544, an individual is considered as owning stock
owned directly or indirectly by his brothers and sisters, spouse,
ancestors, and lineal decendants; however, under section 318, an indi-
vidual is treated as owning only the stock owned directly or indirectly
by his spouse, children, grandchildren, and parents.

The Act adopted the attribution rules of section 818 primarily be-
cause it was thought inappropriate to attribute one partner’s stock
in a corporation to another partner in the same partnership. However,
in adopting the attribution rules of section 318, the Act inadvert-
ently permitted exemption from the at risk rules where the stock own-
ership of the corporation warranted application of the at risk rules
(e.g., where the corporationi was a personal holding company but did
not meet the section 818 attribution rules).

The bill would provide generally that, in determining whether five
or fewer individuals own 50 percent or more of stock of a corporation
under the at risk rules, the rules of section §44 which relate to attribu-
tion of stock ownership are to be applied. However, those rules of sec-
tion 544 relating to attribution of stock ownership from one partner
to another would not be applied.

27. Clarification of recapture rules of at risk provision (sec. 102
(a)(1)(B) of the bill and sec. 465(d) of the Code)

Under a literal interpretation of the law prior to the Revenue Act of
1978, the at risk rules may have only required the taxpayer to be at
risk at the end of the taxable year for which losses are claimed. Thus,
arguably, subsequent withdrawals of amounts originally placed at risk
may have been made without the recapture of previously allowed
losses. The Act added provisions which require the recapture of previ-
ously allowed losses when, and to the extent, the amount at risk is
reduced below zero. However, the Act provides that this income is
treated as income from the activity to which the at risk rule applies
and thus can be used to shelter additional losses from the activity if
the losses are incurred in the year in which the recapture occurs (or
arehsuspe?ded losses which are treated as having been incurred in
such year).

In %ther words, because recapture income under the recapture of
loss rules is considered income iProm the activity, any losses from the
activity for the year of recapture (including losses carried over from
previous years) can be offset against the recapture income without
taking into account the amount of the at risk basis, Thus, notwith-
standing a negative at risk basis, losses during the year of recapture,
to the extent of the amount of recapture income, can be deducted.
Moreover, the at risk basis is left at a negative amount, instead of
being brought back up to zero by the amount of recapture income (the
recapture income, instead, having been applied against the loss). :

The bill would provide that such recapture income is not to be
treated as income from the activity for purposes of determining
whether current losses (or suspended losses) are allowable.

28. Clarification of limitation on recapture of losses under at
risk provisions (sec. 102(a)(1)(C) of the bill and sec. 465(e)
(2)(A) of the Code)

The Revenue Act of 1978 modified the at risk rules to provide for a
recapture of losses where the amount at risk is less than zero, These re-
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capture of loss rules were intended to apply only to losses relating to
taxable years beginning after December 31, 1978. Because of a possible
amlgxﬁulty.m. the provision governing the acijustments which reduce the
at risk basis in an activity (Code sec. 465(b) (5)), it is unclear whether
the adjustment for losses relating to a taxable year would be made as
of the last day of such taxable year or as of the first day of the follow-
ing taxable year. Consequently, it is unclear whether a loss relating to
a taxable year beginning before December 31, 1978, but possibly re-
flected in an at risk basis adjustment as of the first day of a taxable
year beginning after December 31, 1978, would be subject to the re-
capture of loss rules,

. The bill would clarify the application of the recapture of loss provi-
sion (Code sec, 485 (e) é)) to indicate that it applies only to losses for
taxable years beginning after December 31, 1978, and not to at risk
basis adjustments possibly made after that date which relate to losses
for taxable years beginning before December 31, 1978.

29, Waiver of controlled group rule where there is substantial
leasing activity (sec. 102(a)(1)(D) of the bill and sec. 465(¢)
of the Code)

The Tax Reform Act of 1976 limited the amount of deductions in
excess of income from certain types of activities to the amount the
taxpayer has at risk, This specific at risk limitation (Code sec. 465)
applied only to individuals, subchapter S corporations, and personal
holding companies. .

The Revenue Act of 1978 broadened the at risk rules to all types of
activities except real estate. In addition, the Act applied the at
risk limitation to closely held corporations. The Act contains an ex-
ception to the at risk limitation for closely held corporations actively
engaged in equipment leasing operations, For a corporation to qualify
for this exception, at least 50 percent of its gross receipts must be
derived from equipment leasing. Tn order to prevent abuse, the
Act provided that the 50-percent test is to be applied by looking at the
gross receipts of all the members of a controlled group of corporations.

Despite the exception for equipment leasing, the Aect applied the
at risk limitations to a number of substantial active equipment leasing
operations. This has occurred becanse the gross receipts from equip-
ment leasing of some members of a controlled group of corporations,
while substantial in an absolute sense, constitute less than 50 percent
of the total gross receipts of all the members of the controlled group.
In many of these situations, some of the corporations in the group
have significant active leasing activities (as measured by employees,
receipts, and number of transactions).

The bill wonld exempt certain active equipment leasing activi-
ties carried on by members of a closely held controlled group of cor-
porations, if the following standards are met for the current taxable
year and each of the two preceding taxable years:

(7) Ewmployees: The group had at least three full time employees
during the entire year who devoted substantially all of their services
for equipment leasing activities only to group members that derived
at least 80 percent of their gross receipts from leasing and selling
equipment.
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(2) Number of transactions: The group members that derived at
least 80 percent of their gross receipts from leasinﬁ and selling equip-
ment had, in the aggregate, entered into at least five separate equip-
ment leasing or sales transactions. .

(3) Gross receipts: The group members that derived at least 80

percent of their gross receipts from leasing and selling equipment had,
In the aggregate, at least $1,000,000 of gross receipts from leasing and

sellmg eallxipment.

If all these standards are met, the “controlled group” rule would not
be applicable. Instead, the active business test (based on gross receipts)
currently in the statute would be applied to the members on a corpora-
tion-by-corporation basis, and the 50-percent gross.receipts require-
ment would be increased to 80 percent for each member.

30. Clarification of normalization provisions for purposes of in-
vestment tax credit (sec. 103(a)(1)(A) of the bill and sec.
312(c)(2) of the Act)

The Revenue Act of 1971 added rules to {)rovide for the normaliza-
tion of the investment tax credit for public utility property which

ualified for the investment credit after the credit was restored in 1971.
he Revenue Act of 1978 repealed the rules relating to the restora-
tion of the credit in 1971 as “deadwood.” As a result, it is not clear
whether the normalization rules apply to public utility property

placed in service before 1971.

The bill would clarify the application of the normalization rules to
public utility property so that the normalization dprovisions would
apply to public utility property only for the period to which the re-
stored investment credit applies.

31. Coordination of investment credit rules for pollution control
equipment (sec. 103(a)(2) of the bill and sec. 46(c)(5)(B)
of the Code)

The Energy Tax Act of 1978 provides a 10-percent investment credit
for investments in certain energy property acquired after September
30, 1978 and before January 1, 1983. This credit is in addition to the
10-percent regular investment credit for which energy property also
may qualify. Qualifying energy property includes pollution control
equipment which is required toﬁe installed in connection with certain
other energy property. However, where energy property, including
pollution control equipment, is financed in whole or in part by tax-
exempt industrial development bonds, a reduced credit of 5-percent
is allowed on qualified investment,

The Revenue Act of 1978 revised the rules concerning investment
credits for pollution control facilities where the taxpayer elects to
amortize the cost of pollution control facilities over 5 years. Under
these rules, where 5-year amortization is clected for pollution control
facilities which also are financed with tax-exempt industrial develop-
ment bonds, the taxpayer’s qualified investment for purposes of invest-
ment credits is one-half of the investment which is subject to the
5-year amortization election,

Where pollution control equipment. which is energy property is
subject both to the generally applicable rule which limits qualified
investment and to the reduction in the energy credit percentage, the
effective rate of the energy credit will be only 2.5 percent.



109

The bill would correct this unintended result of the changes made
by the two 1978 tax acts so that pollution control equipment in this
situation will be allowed an energy investment credit of 5 percent.

32, Treatment of noncorporate lessors for purposes of the invest-
ment credit for rehabilitation expenditures (see. 103(a)(3)
(A) of the bill and sec. 46(e)(3) of the Code)

Under the investment credit Provisions generally, a limitation exists
concerning the availability of the credit -for noncorporate lessors.
Under this limitation, the credit generally is not available to a non-
corporate lessor of qualified leased property unless either (1) the
noncorporate lessor produced the property or (2) the lease term is
less than 50 &)ercent of the useful life of the property and the lessor’s
ordinary and necessary business ex;;:mses in connection with the prop-
erty are more than 15 percent of the rental income produced by the
property during the first 12 months of the lessee’s use. This limitation
was designed to deal with equipment leasing tax shelters which often
involve long-term leases on a net basis (i.e., the lessee pays all expenses
incident to the maintenance and operation of the leased property).

The Revenue Act of 1978 makes the investment credit generally
available to expenditures incurred after October 31, 1978, for rehabil-
itating older business and commercial buildings (except those used
for residential purposes). However, newly rehabilitated buildings,
which may have had only marginal usefulness before they were rehabil-
itated, often will be leased under long-term or net leases in order to
enhance the lessor’s ability to recover the substantial costs of rehabi-
litation. The application of the noncorporate lessor limitation will
deny the investment tax credit in many situations where taxpayers
{;a_\ieé _incurred substantial expenditures in rehabiliating older

uildings,

The bill would make the noncorporate lessor limitation inapplicable
for purposes of the investment credit on rehabilitation expenditures.

33. Coordination of regular investment credit for rehabilitation
expenditures with energy investment credit (sec. 103(a)(3)
(B) of the bill and sec. 48(g)(2)(B) of the Code)

The Revenue Act of 1978 made the regular investment credit avail-
able to rehabilitation expenditures for certain buildings which are at
least 20 years old. One of the provisions of the Act excludes from the
definition of qualified rehabilitation expenditures those expenditures
for property which qualify as investment credit property under other
investment credit rules, This provision would exclude from the regular
investment credit certain rehabilitation expenditures which also qual-
ify as expenditures for energy property eligible for the energy in-
vestment credit.

The bill would make both the energy investment credit and the
regular investment credit available where rehabilitation expenditures
also qualify as expenditures for energy property.

34. Rules for work incentive credit and jobs credit for coopera.
tives (sec. 103(a)(4) of the bill and secs. 50B(f) and 52(f)
of the Code)

Prior to the Revenue Act of 1978, special rules applied for purposes
of determining the amounts of the work incentive (WIN) credit and

55-169 0 ~ 80 - 8
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the general jobs credit which could be used by cooperatives. These
special rules applied the same rules under which the amount of invest-
ment credit for cooperatives was determined. The Act revised the rules
pertaining to the investment credit for cooperatives but no change
was made to the rules pertaining to the WIN and jobs tax credits for
cooperatives, "

e bill would extend the new rules for the investment credit for
cooperatives to the WIN and jobs credits,

his amendment already has been adopted by the Finance Conunit-
tee, This amendment affects the 1979 tax forms which were printed

“prior to the time consideration of HL.R. 2797 was scheduled by the

inance Committee, The Finance Committee adopted the amendment
on October 2, 1979, in order that this amendment could be reflected
in the 1979 tax forms.

35. Correction of expiration date of targeted jobs credit (sec. 103
(a)(5)(A) of the bill and sec. 51(c)(4) of the Code)

The Revenue Act of 1978 provided for a targeted jobs credit which
allows employers a tax credit for employing certain categories of in-
dividuals. Due to a clerical error, the Act provides that the targeted
jobs credit is to expire for wages paid after December 31, 1980.

The bill would correct the clerical error to provide that the credit

. may be claimed for wages paid or incurred up to and including De-

cember 81, 1981,

36. Clarification of effective date for election of jobs credit (sec.
103(a)(5)(B) of the bill and sec. 321(d) of the Act)

The Revenue Act of 1978 provides that the jobs credit is elective,
rather than mandatory as under prior law. However, the Act did not
contain a special effective date for this provision to permit taxpayers
to retroactively revoke the election,

The bill would correct this error in the Act to provide that the elec-

 tion provision is effective for taxable years ending after December 31,

1976.

37. Clarification of effective date for newly targeted groups under
Jobs credit (sec. 103(a)(5)(C) of the bill and sec. 321(d)(2)
- . (A) of the Act)

The Code, prior to the Revenue Act of 1878, provided a jobs eredit
to encourage employers to expand their workforces and an extra credit
was provided for hiring persons referred under vocational rehabili-
tation programs. The Act amended the jobs credit to provide that,
effective for amounts paid or incurred after December 31, 1978, the
credit would be available only for the employment of specific target
groups of individuals. For individuals in newly targeted groups (i.e.,
all individuals in target groups except persons-referred under voca-
tional rehabilitation programs for whom the taxpayers claimed credit
under prior law), the credit is available only for persons first hired by
the employer after September 26, 1978,

The bill would make clear that the effective date provision of the Act
which relates to newly targeted groups applies only for purposes of
the amendments made by the Act. Thus, with respect to-a member of
a newly targeted group who first begins work for an employer before
January 1, 1979, the employer would be allowed whatever credit was

]
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available under prior law for wages paid or incurred before Janu-
ary 1, 1979. For the purpose of amounts paid or incurred on or after
that ciate, the credit will be allowed with respect to such an individual
only if he or she was first hired after September 26, 1978, and this
individual would be treated as beginning work on January 1, 1979, or
the date hired, whichever is later.

38. Clarification of transitional rule for fiscal year taxpayers
claiming jobs credit (sec. 103(a)(5)(D) of the bill and sec.
321(d)(3) of the Act)

The Revenue Act of 1978 includes a transitional rule to coordinate
the effective date of the targeted jobs credit for 1979 with the expira-
tion of the prior general jobs tax credit at the end of 1978 for fiscal
year taxpayers,

The bill would clarify that, under the transitional rule, a taxpayer
with a fiscal year beginning in 1978 will compute his total credit for
that fiscal year by (1) determining his general jobs credit under prior
law (but without regard to the 100 percent of tax liability limitation)
for wages paid in 1978 and his targeted jobs credit under the Act (also
without regard to the 100 percent of tax liability limitation) for wages
paid or incurred in 1979, (2) adding the two amounts together, and
then (3) applying the 100 percent of tax liability limitation to the
sum,

39. Clarification that FUTA wages are to be treated as including
remuneration of youths participating in cooperative educa-
tion programs (sec. 103(a)(5) (E) of the bill and secs, 51(d)
(8)(D) and 51(¢) of the Code)

Under present law, one of the targeted groups for énu-poses of the
targeted jobs credit is youth participating in a qualified cooperative
education %ro ram, In general, wages eligible for the targeted jobs
credit are Federal Unemployment Tax Act (FUTA) wages. Section
3306 (c) (10) (C) excludes services performed by cooperative education
students under the age of 22 from coverage under FUTA. Thus, al-
though cooperative education students of ages 16 through 18 comprise
an eligible target group, employers are not able to claim a credit with
respect to the wages paid to them.

The bill clarifies that wages paid to youths participating in co-
operative education programs, although not FUTA wages, are eligible
for the targeted jobs credit.

40. Clarification of effective date for WIN-Welfare recipient tax
credit for fiscal year taxpayers (secs. 103(a)(6)(A) of the
bill and sec. 322(e)(1) of the Act)

Prior to the Revenue Act of 1978, the amount of WIN credit avail-
able to any employer was limited to $50,000 of tax liability plus one-
half of tax liability in excess of $50,000, The Code contained rules for
allocating amount. between married individuals filing separately,
among members of a controlled group, and between an estate or trust
and its beneficiaries. The Act increased the limitation on the credit
amount to 100 percent of tax liability, effective for taxable years be-
ginning after December 31, 1978. Under the Act, it is unclear whether
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the related rules for apportioning the $50,000 amount are effective dur-
ing the entire taxable year of fiscal year 1978-79 taxpayers.

he bill specifies that for 1purposes of a'ppl{)ing the prior law tax
liability limitation to a taxable year beginning before January 1, 1979,
the 1grior law rules relating to the apportionment of the $50,000 amount

shall apply.

41. Clarification of transitional rule for AFDC recipients and
WIN registrants hired after September 26, 1978 (sec. 103
(a)(6)(B) of the bill and sec. 322(e)(2) of the Act)

The Code, prior to the Revenue Act of 1978, provided a credit to
employers who hired certain AFDC recipients and WIN registrants.
The Act amended the credit in several respects, and the amendments
generally are effective for work incentive Emﬁram expenses paid or
incurred after December 31, 1978, Under the Act, eligible employees
hired after September 26, 1978, are to be treated as having first begun
work for the employer no earlier than January 1, 1979. However,
it is unclear whether an employer is entitled to whatever credit was
available under prior law for wages paid or incurred before January 1,
1979, with respect to AFDC recipients and WIN registrants.

The bill clarifies that the effective date provision which relates to
AFDC recipients and WIN registrants hired after September 26, 1978,
applies only for purposes of the amendments made by the Act, Thus,
with respect to such an employee who first begins work for an em-
ployer before January 1, 1979, the employer would be allowed what-
ever credit was available under prior law for wages paid or incurred
before January 1, 1979, For the purpose of amounts paid or incurred
on or after January 1, 1979, such an employee would be treated as
beginning work on January 1, 1979, and any wages paid or incurred
after December 31, 1978, with respect to this employee would be con-
sidered to be attributable to services rendered after that date.

42, Effective date for limit on ordinary loss deduction for small
business corporation stock (sec. 103(a)(7) of the bill, sec.
1244 of the Cole, and sec. 345(e) of the Act)

Prior to the Revenue Act of 1978, the Code provided that, if certain
individual shareholders realized a loss on the disposition of certain
stock (sec. 1244 stock), it would be treated as an ordinary loss. Under
prior law, the maximum amount of ordinary loss from the disposition
of section 1244 stock that could be claimed in any taxable year was
$25,000, except for married taxpayers filing joint returns, in which case
ordinary loss treatment was limited to $50,000.

In general, the Act increased the amount of soction 1244 stock that
a qualified small business corporation could issue, simplified and liber-
alized some of the conditions which must be satisfied for stock to
qualify as section 1244 stock, and increased the amount of loss that
certain shareholders could treat as an ordinary loss rather than as &
capital loss. Under the Act, the maximum amount that could be treated
as an ordinary loss was increased to $50,000; in the case of & husband
and wife filing a joint return for the taxable year in which the loss
is incurred, the maximum amount that may be treated as an ordinary
loss was increased to $100,000. ‘ .

Under the Act, these provisions applied to common stock issued
after the date of enactment. This effective date is appropriate for the
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changes in requirements for qualifying stock; however, as drafted,
the Act did not increase the limitation on the amount of loss on pre-
viously issued section 1244 stock which could be treated as an ordinary
loss in & taxable year. Rathor, it created two separate limitations, one
for common stock issued grior to the date of enactment and another
for stock issued after the date of enactment (November 6, 1978).

The bill would amend the effective date of the provisions relating to
the limitations on the amount of loss on section 1244 stock which may
be treated as an ordinary loss by providing that the amendments relat-
ing to the ordinary loss limitations for individuals are applicable to
taxable years beginning after December 31, 1978, whether or not the
stock was issued before or after the effective date of the Act.

The bill also Yprovides that, for taxable years beginning before
_ December 81, 1978, the increased dollar limitations apply only with
respect to losses on section 1244 stock issued after November 6, 1978.

43. Clarification of the club dues limitation on the nondeducti.
bility of entertainment facility expenses (sec. 103(a)(8) of
the bill and sec. 274(a)(2)(C) of the Code)

Prior to the Revenue Act of 1978, ex?enses incurred with respect to
‘entertainment facilities were deductible if they were ordinary and
necessary, the_facility was used primarily for the furtherance of the
taxgayer’s business (i.e., more than 50 percent of the time that it was
used), and the expense in question was related directly to the active
conduct of the taxpayer’s business, For this purpose, entertainment
facility expenses included dues or fees paid to any social, athletic, or
sportiniclub or organijzation.

The Act provided generally that no deduction was allowable for
any entertainment facility expense. Contrary to the intent of the con-
forees, the Act provided an exception only for country club dues which
meet the business test from this disallowance rule.

The bill would modify the exception from the facility expense de-
duction disallowance rule provided in the Act so that the exception
would apply to all social, athletic, and sporting club dues which meet
the business test.

44, Application of withholding tax to medical reimbursements
gseg. )103(a)(10)(A) of the bill and sec. 3401(a)(19) of the
ode

Prior to the Revenue Act of 1978, medical reimbursements paid to,
or on behalf of, an employee under a self-insured medical reimburse-
ment plan of an employer generally were excluded from the employee’s
gross income and were not subject to withholding tax. Under the Act,
such payments may be fully or partly includible in an employee’s gross
income for a year if the medical reimbursement plan discriminates in
favor of highly compensated individuals for that year. In some cases,
it may not be possible to make a determination as to the amount which
is includible in gross income until after the year has ended. .

The bill would ¢larify present law by continuing the withholdin
tax exclusion for reimbursements to an employee under a self-insu
medical reimbursement plan, if it is reasonable to believe that the em-
ployes will be able to exclude the payment from gross income under
the rules applicable to such plans.
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45, Clarification of nondiscriminatory eligibility classification for
medical reimbursement plans (sec. 103(a)(10)(B) of the bill
and sec, 105(h) (3)(A) of the Code)

Prior to the Revenue Act of 1978, self-insured medical reimburse-
ment plans were not subject to statutory nondiscrimination rules.
Under the Act, nondiscrimination rules regarding eligibility were
ndded, but it was not made clear whether the qup in whose favor
discrimination was prohibited consists of all highly compensated indi-
viduals employed by an employer or of only those who are plan
participants. )

The bill would make it clear that the nondiscrimination rule re-
garding eligibility for self-insured medical reimbursement plans takes
mto1 account all highly compensated individuals employed by the
employer,

46. Clarification of excess reimbursement test under medical re-
imbursement plans (sec. 103(a)(10)(C) of the bill and sec.
105¢h)(7)(A) of the Code)

Prior to the Revenue Act of 1978, medical reimbursements paid to,
or on behalf of, an employee under a self-insured medical reimbuzse-
ment plan of an employer fnerall were excluded from the employee’s
gross income. Under the Act, such payments may be fully or partly
includible in an employee’s gross income for a year if the medical reim-
bursement plan discriminates in favor of high y compensated individ-
uals for that year, However, under the Act, the discrimination tests for
measuring the amount of reimbursements under a particular benefit are
not the same as the tests for determining whether that particular bene-
fit is discriminatory. )

The bill would conform the rules for measuring excess reimburse-
ments under a self-insured medical reimbursement plan to the rules
prohibiting discrimination in favor of highly compensated individuals
under such plans,

47. Clarification of effective date for medical reimbursement
Rlatl;s (sec. 103(a)(10)(D) of the bill and sec. 366(b) of the
¢

Under the rules provided by the Revenue Act of 1978 for medical
reimbursement plans, excess reimbursements made during a plan year
are includible in the gross income of a highly compensated individual
for the taxable year in which (or with which) the plan year ends.
Because the rules apply for taxable years beginning after December 81,
1979, excess reimbursements made during 1979, in a plan year begin-
ning after December 31, 1078, and ending after December 81, 1979, will
be includible in the 1980 gross income of a highly compensated indi-
vidual whose taxable year 1s the calendar year.

The bill would ;l))rovide that the medical reimbursement plan rules
apply only to reimbursements paid ufter December 31, 1979. However,
in determining the taxability o? reimbursements made in that plan year
during 1980, the employee coverage and benefits provided by a plan
for its plan year beginning in 1979 and ending in 1980, as well as
reimbursements made in that plan year during 1979, will be taken into
account,
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48. Clarification of the effective date of the increased capital gains
deduction (sec. 104(a)(2)(A) of the bill and sec. 1202(¢) of
the Code)

The Revenue Act of 1978 increased the capital gains deduction
from 50 to 60 percent effective for sales or exchanges after October 81,
1978. The Act, however, was unclear as to the amount of the deduction
which was to be allowed in the case of post-effective date receipts of
payments attributable to pre-effective date transactions, e.g., install-
ment sales,

The bill would clarify that post-effective date receipts of payments
attributable to pre-effective date transactions are entitled to the in-
creased capital gains deduction where the income is properly taken into
account during a period after October 81, 1978.

49, Clariftcation of the alternative tax for noncorporate capital
gains (sec. 104(a)(2)(B) of the bill and sec. 1201 of the Code)
Prior to the Revenue Act of 1978, a noncorporate taxpayer generally
deducted from income 50 percent of any net capital gain, and
the balance of the gain was taxed at the regularly ?ghcable ordinary
income rates, However, a partial alternative tax of 25 percent on the
first $30,000 of net capital gmn could apply, in lieu of taxing 50 per-
cent of the gain at the regular rates, if it resulted in a lower tax than
that which was produced by the regular method.
The Act repealed the noncorporate alternative tax for taxable years
inning after December 81, 1978, However, the Act inadvertently
falled to conform the computation of each partial tax (for periods
prior to its repeal) to reflect the increase in the capital gains deduction.
The bill would conform the calculation of the alternative tax to re-
flect the Act’s increase in the capital gains deduction,

50, Clarification of the application of the effective date of the
capital gains changes to amounts received from certain con.
duits (sec. 104(a)(2)(C) of the bill and secs. 1201(¢)(2) and
1202(c)(1) of the Code)

The Revenue Act of 1978 increased the net capital gains deduction
for noncorporate taxpayers from 50 to eoggement, and decreased the
corporate alternative tax rate from 80 to 28 percent. The former pro-
vision was effective with respect to post-October 31, 1978, gains and
losses, and the latter provision was effective for post-December 31,
1978, gains and losses. However, the Act was unclear as to the applica-
bility of these egrovisions to the capital gains of certain conduits whose
income is taxed to another party where the date that the gains are in-
cludible in income by such other party is on or after the Act’s effective

ate.
The bill would provide that, in apPlying the increased capital gains
deduction or the reduced corporate alternative tax rate, the determina-
tion of the period for which gain or loss is properly taken into account
must be made at the entity level, Therefore, in the case of pass-through
entities, the proper capital gains deductions of an individual will be
determined with reference to the time when those gains were taken into
account by an entity rather than when a distribution was made, or was
deemed to be made, by the entity to that individual. For purposes of
applying this rule, “pass-through entities” are regulated investment
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companies, real estate investment trusts, electing small business cor-
porations, partnerships, estates, trusts, and common trust funds. This
entity level determination would apgly to taxable years of the recipi-
ent beginning before November 1, 1979 (or January 1, 1980, in the case
of a corporation).

51. Clarification of the effective date of the reduced corporate
alternative capital gains rate (sec. 104(a)(3)(A) of the bill
and sec. 1201(c) of the Code)

The Revenue Act of 1978 reduced the corporate alternative tax rate
for cagxtal gains from 30 to 28 percent effective for sales or exchanges
after December 81, 1978, The Act, however, was unclear as to the rate
which was to a Yly in the case of post-effective date receipts of pay-
ments attributable to pre-effective date transactions, e.g., installment

sales. ,
The bill would clarify that post-effective date receiPtS of payments
attributable to pre-effective date transactions generally are subject to
the reduced corporate alternative tax rate where the income is prop-
erly taken into account during a period after December 31, 1978,

52. Undistributed capital gains of regulated investment com-
%ax(\ile)s (sec. 104(a)(3)(B) of the bill and sec, 852(b) of the
ode

Under present law, regulated investment companies (commonly
called “mutual funds”) are allowed & deduction for income and capital
gains that are distributed to its sharcholders if certain requirements
aro met, In the case of capital gains, present law allows an alternative
treatment that does not require the distribution of the capital gain to
shareholders. Under the alternative treatment, the regulated invest-
ment company pays the regular corporate tax on the capital gain; the
shareholder includes the capital gain in his income, is given credit for
the capital gains taxes paid by the regulated investment company, and
increases his basis in his shares of the regulated investment company
by a specified percentage of the capital gain. The specified percentage
under present law is 70 percent and is designed to be the excess of the
capital gain taken into income by the shareholder over the amount of
credit given the shareholder for the capital gains taxes paid by the
regulated investment company. When the rate of tax on capital gains
" of corportions was decreased In the Revenue Act of 1978 from 80 per-
cent to 28 percent, no corresponding adjustment was made to the speci-
fied percentage of basis adjustment,

The bill would increase the specified percentage of basis adjustment
to stock in a regulated investinent company to reflect undistributed
capital gains from 70 percent to 72 percent.

53. Clarification that carryovers may not reduce alternative mini-
mum taxable income (sec. 104(a)(4) (A) of the bill and sec.
85(b)(1) of the Code)

The Revenue Act of 1978 imposed an alternative minimum tax
which is payable by an individual to the extent the gross alternative
tax exceeds the regular tax as increased by the “add on” minimum tax.
The alternative minimum tax base is generally the sum of an individ-
ual’s gross income, adjusted itemized deductions, and capital gains,
reduced by deductions allowed for the taxable year. In certain circum-
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stances, it is possible that a deduction may reduce the alternative
minimum taxable income base for a taxable year and still be available
als; la carryback or carryover to reduce taxable income in another tax-
able year,

The bill would deny the use of a deduction against the alternative
minimum taxable income base if the deduction is available as a carry-
over or carryback to another taxable year.,

This amendment already has been adopted by the Finance Com-
mittee. This amendment affects the 1979 tax forms which were printed

rior to the time consideration of H.R. 2797 was scheduled by the

inance Committee. The Finance Committee adopted the amendment
on October 2, 1979, in order that this amendment could be reflected in
the 1979 tax forms,

54. Foreign tax credit allowable against alternative minimum
tax (secs. 104(a)(4) (B) and (C) of the bill and secs. 55(¢)
and (b) of the Code)

The Revenue Act of 1978 imposed an alternative minimum tax but
allowed & foreign tax credit against the tax,

The bill would revise the foreign tax credit rules to provide greater
clarity, but no substantive changes are made. The bill would make it
explicit that the credit may not exceed the amount of the alternative
minimum tax. In addition, the definition of alternative minimum tax-
able income from sources without the United States would be revised
to define more clearly the adjustments to be made to gross income,

This amendment already has been adopted by the Finance Com-
mittee. This amendment aftects the 1979 tax forms which were printed
Eﬁor to the time consideration of H.R. 2797 was scheduled by the

inance Committee, The Finance Committee adopted the amendment
on October 2, 1979, in order that this amendment could be reflected in
the 1979 tax forms.

56. Clarification of alternative minimum taxable income to tax-
ayers not itemizing deductions (ses. 104(a)(4)(D) of the
ill and sec. 55(b) of the Code)

. The Revenue Act of 1978 imposed an alternative minimum tax which

is payable by an individual to the extent the gross alternative tax ex-

ceeds the regular tax as increased by the “add on” minimum tax. The

alternative minimum tax base is generally the sum of an individual’s

gross income, adjusted itemized deductions, and capital gains, reduced

y deductions allowed for the taxable year. R )

In the case of a taxpayer who does not elect to itemize deductions,
no itemized deductions are allowed for the taxable year. In computing
the regular income tax, a bracket is included in the tax tables to pro-
vide the taxpayer the benefit of a “standard deduction.” No compa-
rable provision is included in the computation of the alternative
minimum tax, L

The bill would provide that a taxpayer who doos not elect to itemize
deductions will be entitled to a deduction equal to thé zero bracket

-amount (formerly the “standard deduction”) in computing the alter-
native minimum tax, .

This amendment already has been adopted by the Finance Com-
mittee. This amendment affects the 1979 tax forms which were printed
prior to the time consideraticn of H.R. 2797 was scheduled by the
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Finance Committee, The Finance Committee adopted the amendment
on October 2, 1979, in order that this amendment could be reflected in
the 1979 tax forms.

56, Exclusion of foreign taxes as an adjusted itemized deduction
for purposes of the alternative minimum tax (sec. 104(a)(4)
(E) of the bill and sec. 57(b) of the Code)

The Revenue Act of 1978 added a provision that, for purposes of
the computation of the tax preference for “adjusted itemized deduc-
tions” for purposes of the alternative minimum tax, deductible State
and local taxes, in effect, shall be treated as an “above the line” deduc-
tion. No corresponding provision was made in the case of deductible
foreign taxes, although the Act provided that the foreign tax credit
is allowable against the alternative minimum tax.

The bill would clarify that deductible foreign taxes are treated in the
same manner as State and local taxes in computing the tax preference
for adjusted itemized deductions.

57. Adjusted itemized deductions of estate or trust and the alter-
native minimum tax (sec. 104(a)(4)(F) of the bill and sec.
57(b)(2) (A) of the Code)

The Tax Reform Act of 1976 broadened the minimum tax on pref-
erences to include & preference for adjusted itemized deductions, The
Revenue Act of 1978 made the preference for adjusted itemized deduc-
tions subject to the new alternative minimum tax and clarified the ap-
plication of the adjusted itemized deduction preference to trusts and
estates. Generally, the preference for adjusted itemized deductions is
equal to the amount by which itemized deductions exceed 80 percent of
adjusted gross income. In the case of estates and trusts, the preference
is the amount by which all deductions other than deductions allowable
in arriving at adjusted gross income and certain other deductions ex-
ceed 60 percent of the estate or trust’s adjusted gross income reduced
by all deductions. However, under the Act, deductions allowable in
arriving at adjusted gross income were subtracted twice.

The ﬁill would modify the computation of the greference for ad-
justed itemized deductions of a trust or estate to clarify that deduec-
tions allowable in arriving at adjusted gross income are taken into
account only once.

This amendment already has been adopted by the Finance Commit-
tee. This amendment affects the 1979 tax forms which were printed

rior to the time consideration of H:R. 2797 was scheduled by the

inance Committee. The Finance Committee adopted the amendment
on October 2, 1979, in order that this amendment could be reflected in
the 1979 tax forms.

58. Carryover of residential energy credit in connection with al.
ternative minimum tax (sec. 104(a)(4)(G) of the bill and
sec. 55(¢)(3) of the Code)

The Revenue Act of 1978 imposed a new alternative minimum tax.
Generally, credits are not allowed against the alternative minimum
tax. However, the Act contained special rules that would allow the
carryover of the jobs credit, the work incentive credit, and the invest-
ment credit that otherwise would have been lost because of the alter-
native minimum tax. No comparable rule was provided for the
residential energy credit.
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. The bill would provide a rule similar to the rules applicable to the
jobs, work incentive, and investment credits for the residential energy
credit that will allow the carryover of the residential energy credit
where the taxpayer is subject to the alternative minimum tax.

59. Clarification of the treatment of post-October 1978 capital
gains for purposes of the maximum tax (sec. 104(a)(5) of
the bill, sec. 1348 of the Code, and sec. 441(b)(2) of the Act)

. Prior to the Revenue Act of 1978, the amount of personal service
income eligible for the 50 percent maximum tax rate was reduced
dollar-for-dollar by an individual’s items of tax-preference, including
capital gains, for the year. The Act increased the net capital gains
deduction from 50 to 80 percent, and provided that post-efective date
capital gains would not reduce the amount of personal service income
eligible tor the 50 percent maximum tax rate, These changes were effec-
tive for sales or exchanges after October 31, 1978. However, it was
possible that, in certain situations, gains after October 31, 1978, would
reduce the amount eligible for the 50 percent maximum tax rate.

In the case of taxable years which begin before November 1, and
end after October 31, 1978, the bill would clarify that the amount of
personal service income which is eligible for the 50 percent maximum
tax rate is to be reduced only by 50 percent of the lesser of: (1) the net
capital gain for the taxable year or (2) the net capital gain taking
into account only gain or loss properly taken into account for the por-
tion of thz taxab{e year before November 1, 1978,

60. Power of the chief judge of the Tax Court to assign small tax
cases to commissioners (sec. 105(a)(1) of the Act and secs.
7456(c) and 7463(g) of the Code)

Prior to the Revenue Act of 1978, an action for a declaratory judg-
ment could, under certain circumstances, be instituted in the }('Jnited

States Tax Court. Such an action could be brought to determine the
tax status of an organization, the qualification of certain pension
plans, and the tax consequences of certain transfers of property from
the United States. Each of the three provisions which conferred de-
claratory jud%ment jurisdiction on the Tax Court provided that the
chief judge of the Tax Court could assign those proceedings to be
heard by commissioners of the Court and could authorize a commis-
sioner to make the decision with respect to such proceedings.

Section 336(a) of the Act provided that an action for declaratory
judgment could be brought in the Tax Court to determine the tax
status of certain governmental obligations. In order to avoid duplica-
tion of provisions in the Code, the Act repealed the separate provisions
which allowed the chief judge of the Tax Court to assign commis-
sioners to hear declaratory judgment proceedings and enter decisions
in such proceedings. In place of these provisions, the Act added a
single provision relating to the power of the chief judge to assign to
((:émcllmi&sioners proceedings brought under various provisions of the

ode.

The Act also provided that tax controversies involving disputes of
less than $5,000 could be tried as small tax cases. That provision also
provided that the chief judge could assign these proceedings to be
heard by commissioners.
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In order to avoid duplication in the provisions of the Code, the bill
would repes! the specific provision granting the chief judge the power
to assign small tax cases to be heard by commissioners. In place of this
provision, the bill would add “small tax cases” to the types of proceed-
ings the chief judge may assign to be heard by commissioners.

61, Refund adjustments for amounts held under claim of right
(sec. 105(a) (2) of the bill and sec. 6411(d)(2) of the Code

If a taxpayer receives income under a claim of right and restores
it in a later year, he may, under a special method for computing his
tax liability, be treated as having made an overpayment of tax on the
last day prescribed by law for payment of tax for the year the income
is restored. The Revenue Act of 1978 establishes a procedure for a
quick refund of the overpayment.

The bill would clarify the time within which the Treasury Depart-
ment ordinarily must act on the taxpayer’s refund application, It also
would clarify the extent to which the processing of the application is to
be similar to the processing of quick refund claims resulting from net
operat.ng loss or other carrybacks.

62. Reduction of estate tax value of jointly held property where
spouse of decedent materially participated in farm or other
business (sec. 105(a)(3)(A) of the bill and sec. 2040(c)(2)
of the Code)

The Revenue Act of 1978 contained a provision (Code sec. 2040(c))
which permitted the efforts of a decedent’s spouse to be taken into
account in determining the amount of jointly held property used in a
farm or other business included in the decedent’s gross estate, Gen-
erally, under this provision, the value of the gross estate could be
reduced by the sum of (1) by the adjusted consideration of the surviv-
ing spouse and (2) by 2 percent of the excess of the value of the prop-
erty over the total adjusted consideration provided by both spouses
for each year that the decedent’s spouse materially participated in the
operation of the farm or other business in which the property was used.

e adjusted consideration is the consideration furnished by a spouse
plus interest computed at 6 percent, per year from the date the con-
sideration was furnished until the date of the decedent’s death.

Under this formula, it was possible that less than the decedent’s
adjusted consideration, or the portion of the value attributable to the
decedent’s adjusted consideration, would be included in the decedent’s

ross estate where the total appreciation in the property was less than
the assumed 6 percent increase in the original consideration.

The bill would correct this result by providing that the special
rule would not apply if the sum of the adjusted consideration pro-
vided by both spouses equals or exceeds the value of the property on
the date of the decedent’s death.

63. Distribution from estate prior to 1980 of farm valuation prop-
erty (sec. 105(a)(5) of the bill and sec. 1040 of the Code)
Under present law, the distribution of property by an estate or
trust in satisfaction of a pecuniary bequest is treated as a taxable

transaction resulting in the recognition of gain or loss to the estate
or trust. :
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The Revenue Act of 1978 added a provision to clarify that where
property is subject to special farm or other business use valuation, the
tax will be measured by the difference between the fair market value
of the property on the date of distribution (determined without re-
gard to special use valuation) and the fair market value of the prop-
erty on the dute of the decedent’s death (also determined without
regard to special uce valuation). However, the postponement of the
carryover basis provisions, until 1980, inadvertently resulted in a post-
ponement of this provision.

The bill would clarify that the provision added by the Act concern-
ing the distribution of special use valuation property in satisfaction
of a pecuniary bequest is effective for estates of decedents dying after
December 31, 1976,

84. Clarification of tax treatment of cooperative housing corpora-
tions where stock is acquired in a tax-free transaction (sec.
105(a) (6) of the bill and sec. 216(b)(6) of the Code)

In general, a tenant-stockholder in a cooperative housing corpora-
tion is entitled to deduct amounts paid to such a corporation to the
extent such amounts represent his or her proportionate share of allow-
able real estate taxes and interest relating to the corporation’s land and
buildings (Code sec. 2168). In general, for a corporation to qualify as a
cooperative housing corporation (which can pass through these deduc-
tions to tenant stogtholders), 80 percent or more of the gross income
of the cooperative housing corporation must have been derived from
individual tenant-stockholders.

Under the Revenue Act of 1978, if a person who conveys a house,
apartment building, or leasehold therein to & cooperative housing cor-
poration acquires stock in the corporation by purchase or foreclosure,
together with a lease or right to occupy the house or apartment, such

erson would be treated as a tenant-stockholder for up to three years

rom the date of acquisition (even if such perscn were not en indi-
vidual). The general-intent of this provision was to allow corporate
promoters to form cooperative housing corporations and to own the
‘shares in such corporations during a reaconable pariod while the shares
were being sold to individuals who would qualify as tenant-stockhold-
ers under the general rules of section 216, The requirement
that the stock be acquired “by purchase or foreclosure” may well be
interpreted as ]irecluding situations where the corporate promoter
acquires the stock in a tax-free transaction (such as a transfer to a con-
trolled corporation pursuant to the provisicens of Code sec. 351).

The bill would amend the provisions added by the Act to provide
that, if an original seller (e.g., a corporate promoter) acquires stcck of
the cooperative housing corporation either from the corporation or by
foreclosure, the original seller shall be treated as a tenant-stcckholder
. for a period not to exceed three years from the date of the acquisition
_of the stock. However, except in the case of an'acquisition of stock of a
' coo;;erative housing corporation by foreclosure, this rule only would

apply to stock acquired from the cooperative housing corporation
which occurs not later than one %ear after the date on which the apart-
ments or houses (or leaseholds therein) are transferred by the original
seller to the corporation.
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65. Amendment relating to exclusion of certain cost-sharing pay-
;t;‘enté fise)c 105(a)(7) of the bill and secs. 126 and 1255 of
e Code

The Revenue Act of 1978 provided an exclusion from gross income
for all or a portion of certain payments received under a number of
Federal and State cost-sharing conservation programs. Under these
provisions, no deduction or credit could be-claimed with respect to
amounts excluded under the Act, and the basis of any property ac-
quired or improved with these payments would not reflect the excluded
amounts. Also, under the Act, a special rule was provided for the re-
capture gthat is, treatment as ordinary income rather than capital
gains) of excluded amounts if the property, or improvements, pur-
chased with the payments are disposed of bet
years,

Since the provisions of the Act automatically applied to the ex-
cludible portion of all cost-sharing payments, there are some circum-
stances under which a taxpayer coulg be worse off under this provision
than under prior law. Generally, this results from the fact that, under
some circumstances, at least some of the payments received under cer-
tain of these programs are reimbursements for costs for which
a current deduction would otherwise be allowable. Thus, under
prior law, a taxpayer would have had a wash (that is, deductions off-
setting income) and the recapture rule would not have af)plied to him.
Under the provisions of the Act, such a taxpayer would have the same
effect of a wash (by the exclusion of the income and the disallowance
of any corresponding deduction) but would be subject to recapture.
Also, there are certain other circumstances where, even though the
amounts attributable to reimbursement under these cost-sharing pro-
grams were not currently deductible, the taxpayer might (by reason
of the application of the investment credit, net operating loss limita-
tions, etc.) be better off under prior law than under the exclusion rule.

The bill would provide that the exclusion for cost-sharing payments
and the recapture provision do not apply to any portion of any pay-
ment which is properly attributable to an amount which is allowable as
a deduction for the taxable year in which the amount is paid or in-
curred. Also, the bill would provide that. if a taxpayer makes an elec-
tion, the exclusion provision and the recapture provision would not
apply to the excludible portion of any government cost-sharing pay-
ment. Such an election would be made not later than the due date
(including extensions) for filing the taxpayer’s income tax return
for the taxable year in which the payment was received or accrued.

Also, an amendment is made to the recapture provision (Code sec.
1255) to coordinate this provision with the other recapture provisions
which could potentially result in ordinary income from the disposition
of property acquired or improved with excluded cost-sharing pay-
ments. (These provisions are section 1251 (relating to recapture of
amounts in so-called “Excess Deduction Accounts”) and section 1252
(relating to recapture of previously deducted soil and water conserva-
tion expenses or land clearing expenses).)

ore the expiration of 20
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66. Computations of adjusted itemized deductions in case of es-
tates and trusts (sec. 107(a)(1)(A) of the bill and sec. 57(b)
(2)(C) of the Code) '

Under the Revenue Act of 1978, the alternative minimum tex is
imposed on the adjusted itemized deductions preference. The charitable
contributions deduction is an itemized deduction that normally may
result in the adjusted itemized deductions preference. However, the Act
provided an exception in the case of certain charitable deductions of
trusts and estates. One exception arises where all the unexpired in-
terests in the trust are devoted to religious, charitable, scientific, liter-
ary, or educational purposes or for the prevention of cruelty to
children or animals (1.e., the purposes described in section 170(c§(2)
(B) of the Code). Another exception arises where all of the income
interests in the trust are devoted to religious, charitable, etc., purposes
(i.e., purposes described in section 170(c) (2) (B) of the Code) and the
grantor had a power to revoke the trust at his death. Neither of the
two exceptions applies where the interests in the trust are for purposes
other than religious, charitable, etc., purposes (i.e., those purposes de-
scribed in section 170(c) (2) (B) of the Code) but for which a chari-
table deduction is nonetheless allowable (i.e., those purposes described
in sections 170(c) (1),(3),(4),and (5)).

The bill would modify the exceptions so that they apply to all
interests in the trust devoted for purposes for which a charitable deduc-
tion is allowed to the trust. .

67. Estate tax treatment of gifts within 3 years of death (sec. 107
(a) (2) (F) of the bill and sec. 2035 of the Code)

Prior to the Tax Reform Act of 1976, the gross estate of a decedent
included all gifts made in contemplation of death that occurred less
than 8 years before the date of the decedent’s death. Under this rule,
the Internal Revenue Service required that only gifts in excess of
$1,000 need be disclosed in the estate tax return.

The 1976 Act provided that all gifts made within 3 {ears of the
decedent’s death are to be included in the gross estate of the decedent,
regardless of whether the gift was made with death time motives. How-
ever, the 1976 Act contained an exception to this inclusion rule for gifts
to which the annual $3,000 gift tax exclusion applied. While somewhat
ambiguous, the legislative history could be read to state that this excep-
tion resulted in the inclusion of only the excess of the death time
value of all gifts made within 3 years of death over $3,000.

The Revenue Act of 1978 clarified the exception so that it applied
only to gifts (other than life insurance) which were not required to be
included in a gift tax return. Under this rule, the entire amount. of the
gift (and not just the excess of the value of the gift over $3,00080(i)s
includible in the gross estate where the gift is in excess of $3,000.
This clarification in rules was made to apply to gifts made after
December 81, 1976.

Since the change in the exception was not adopted by the Ways and
Means Committee until October, 1977, it is possible that gifts could
have been made in excess of $3,000 based upon the assumption that only
the excess of the value over $3,000 was included in the gross estate.

The bill would allow executors of decedents to elect with respect to
all gifts made in 1977 (other than life insurance) to all donees to
include in the decedent’s gross estate only the excess of the death time
value over $8,000.
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B. TECHNICAL AMENDMENTS RELATING TO THE FOREIGN EARNED
INCOME ACT OF 1978

1, Use of tax tables by individuals excluding foreign earned in--
come (sec, 108(a)(1)(A) of the bill and sec. 3 of the Code)

Prior to the Tax Reform Act of 1976, certain individuals working
abroad were allowed to exclude from gross income up to $20,000 an-
nually ($25,000 in some cases), The Tax Reform Act of 1976 amended
this provision so that these individuals were taxed on their other
income at the higher rate brackets which would have applied if the
excluded earned income were not so excluded (i.e., the exclusion was
“off the bottom”). This amendment made the use of tax tables inap-
pr,(g)riate for thess individuals and, under the Tax Reduction and Sim-
plification Act of 1977, they are not permitted to use the tables.

The Foreign Earned Income Act of 1978 made & number of changes
in the foreign earned income exclusion. Among these is a rule that the
excluded income is not taken into account in computing the tax on
the taxﬁayer’s other income (i.e., the exclusion is “off the top”). Thus,
use of the tax tables no longer would be inappropriate. .

The bill would permit individuals who exclude foreign earned in-
come to use the tax tebles. ,

This amendment already has been adopted by the Finance Com-
mittee. This amendment affects the 1979 tax forms which were printed

rior to the time consideration of H.R. 2797 was scheduled by the

inance Committee. The Finance Committee adopted the amendment
on October 2, 1979, in order that this amendment could be reflected in
the 1979 tax forms,

2. Definition of “earned income” for purposes of deduction for
excess foreign living costs (sec. 108(a)(1)(B) of the bill and -
sec. 913(e) of the Code)

The Foreign Earned Income Act of 1978 established a deduction for
excess foreign livin({g costs for Americans working abroad, The ag-
te amount deductible under this provision cannot exceed the
xpayer’s foreign “earned income.” In addition, earned income also is
relevant in the calculation of the excess housing costs, one element of
the deduction. For purposes of determining earned income under pres-
ent law, amounts generally are considered received, and thus earned
income, in the year in which the taxpayer performed the services to
which those amounts relate. However, this rule does not apply to
amounts received more than one year after the year in which the serv-
ices were performed.

First, for purposes of computing the housing element of the dedue-
tion, the bill provides that deferred compensation is taken into account
in the year it is included in income, not the year in which the services
giving rise to the compensation were performed. Second, the bill pro-
vides & new recapture rule to deal with situations where a taxpayer
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defers compensation from a year in which he claims a deduction under
section 913 for excess foreign housing costs (the “performance vear”)
to a year in which he does not have an excess housing cost deduction.
This recapture rule only agplies where the compensation (“after-
received compensation”) is deferred for no more than 3 years after
the year in which the services are performed.

3. Disallowance of deductions attributable to excluded foreign
' earned income (sec. 108(a)(1)(D) of the bill and sec. 911(a)
of the Code)

Under prior law, an individual who excluded foreign earned income
could not claim any deductions, or take a credit for any foreign income
taxes, to the extent properly allocable to, or chargeable against, the ex-
cluded incom2. This provision was carried over under the Foreign
Earned Income Act of 1978, but the wording was changed in a way
which makes it less clear that deductions, as well as foreign tax credits,
allocable to excluded foreign earned income are to be disallowed.

The bill would change the wording to clarify that deductions attrib-
utable to excluded amounts will continue to be disallowed.

4. Definition of “qualified home leave expenses” for purposes of
the deduction for excess foreign living costs (sec. 108(a)(1)
(F) of the bill and sec. 913(g) of the Code)

The 1978 Foreign Earned Income Act allows certain Americans
working abroad to deduct reasonable costs of transportation of the
individual, his spouse, and dependents from his tax home (generally,
his principal place of work) outside the United States to %) his
gresent (or if none, most recent? rincipal residence in the United

tates or (ii), if the preceding rule does not apply to the individual, to
the nearest U.S. port of entry (excluding Alasﬂ.& and Hawaii).

It is not clear how this limitation applies to departures from loca-
tions other than the individual’s foreign tax home, Also, it is not clear
that a taxpayer could ever take a deduction for the cost of round-trip
transportation to Alaska or Hawaii,

The bill would make it clear that the taxpayer may deduct the cost
of home-leave transportation from a point other than his tax home
abroad, but that his deduction will be limited to the lesser of the cost
of transportation from (a) his tax home, or (b) the other point abroad
from which he departs to (i) his present (or, if none, most recent) U.S.
residence, if he actually goes there, or (ii) the nearest U.S. port of
entry, if he does not. The nearest port of entry would generally exclude
Alaska and Hawaii. However, an individual could elect not to have
that exclusion apply, thus permitting deduction of the cost of round-
trip travel to Alaska or Hawaii, if nearer than the nearest port of
entry in the other states.

55-169 0 -~ 80 = 9
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C. TECHNICAL AMENDMENTS RELATING TO THE ENERGY TAX ACT
OF 1978

1. Repayment of tax on gasoline used in commercial fishing ves-
sels (sec. 108(c) (1) of the bill and sec. 6421(d) (2) of the Code)

Prior to the Energy Tax Act of 1978, a direct refund of 2 cents a
gallon was permitted for the excise tax on gasoline, 2 or 4 cents a
gallon for the excise tax on diesel fuels, and the special motor fuels,
and 6 cents a gallon for the excise tax on lubricating oil used for cer-
tain nonhighway uses. The Energy Tax Act of 1978 removed the direct
refund provisions where the products were not used in a trade or
business but did not affect provisions allowing the tax-free purchase
or indirect credits or refunds for these items where the items are to
be used on a commercial fishing vessel. However, the tax-free purchase
(or indirect credit or refund) often cannot be obtained because the
producer is not selling directly to the operator of a commercial fishin
vessel or the final seller does not want to go through the paperwor
to obtain the credit or refund.

The bill would allow the 2-cent and 68-cent direct refunds permitted
under prior law where the item is used on a commercial fishing vessel.

‘This amendment already has been adopted by the Finance Com-
mittee. This amendment affects the 1979 tax forms which were printed
g\rior to the time consideration of H.R. 2797 was scheduled by the

inance Committee, The Finance Committee adopted the amendment
on October 2, 1979, in order that this amendment could be reflected in
the 1979 tax forms,

2. Technical corrections with respect to fuels tax exemption for
gasohol (sec. 108(c)(2) of the bill and secs. 4081(¢c) and 6416
(b)(2) of the Code) 4
Under the Energy Tax Act of 1978, gasohol (i.e., fuel which is a
blend of gasoline, or other motor fuel, and alcohol) that is at least 10
percent alcohol (other than alcohol derived from petroleum, natural
gas, or coal) is exempted from the Federal excise taxes on motor fuels
on or after January 1, 1979, and before October 1, 1984, The Act pro-
vides that gasoline may be sold free of tax if it is to be used in the
production of gasohol. Since motor fuels other than gasoline are taxed
on the retail sale or use, a similar tax-free provision is not
necessary in such cases. The Act also provides that, 1f the gasohol for
which an exemption from the tax is obtained is later separated into
gasoline and alcohol, the person doing such separation is to be treated
as the producer of the gasoline (and thus would ordinarily be liable
for the 4-cents-a-gallon tax). No provision is made for refund of the
tax (;ln lgasoline if tax-paid gasoline is mixed with alcohol to produce
sohol.
The bill makes two technical changes. First, the bill amends the pro-
vision of present law which allows a refund for tax-paid fuel used for
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certain exempt purposes by treating us an uverpayment of tax any
fue) excise tax paid on gasoline used or sold for use in the production
of gasohol, This provision ensures that gasohol can be produced free
of any ultimate tax burden (through a credit or refund approach)
even though excise taxes had been gald on the gasoline by the Eroducer
or importer. Second, the bill amends the provision (Code sec, 4081(c).)
which treats a person who separates an exempted gasoline-alcohol mix-
ture into gasoline and alcohol as the lproducer of such gasoline (and
therefore subject to the 4-cents-a-gallon tax) by providing that this
treatment applies not only if the gusoline was originally acquired free
of tax but also if a credit or refund of exciso taxes had been obtained.

3. Tires used in the manufacture of buses (sec. 108(c;(3) of theé
léilha;\d secs, 4071(e), 8416(h)(3)(C), and 8416(b)(4)(B) of the
ode

Prior to the Energy Tax Act of 1978, a 10-percent manufdcturers
excise tax was imposed on the sale of buses having a gross vehicle
weight of more than 10,000 pounds, with certain exceptions (Code sec.
4081(a)). Another provision (Code sec, 4071) imposes excise taxes on
tires, inner tubes, and tread rubber. These taxes generally apply to
tires and inner tubes used on buses (as well as other tires, inner tubes,
and tread rubber). AR

The Energy T'ax Act repealed the excise tax on buses. In the case of
excise taxes on highway tires, inner tubes, and tread rubber, the Energy
Tax Act also provided an exemption for sales b{ a manufacturer, pro-
ducer, or importer of such items “sold for use” by the purchaser on or
in connection with an intercity, local, or school bus. Tires and inner
tubes nlso may be purchased tax free by a vehicle manufacturer to be
placed on a chassis which is to be sold (among other things) to a State
or local (fovernment or a private nonprofit school. If purchased tax-
‘paid and then so used. a credit or refund of tax is available to the
vehicle manufacturer. However, if a manufacturer purchases tires or
inner.tubes to be placed on a bus which is for domestic use by other
than a State or local government or by a nonprofit school, the excise
taxes on tires and inner tubes are imposed, and there :3 no provision
for credit or refund of such taxes.

The bill provides that if tires or inner tubes are sold on a tax-paid
basis to a manufacturer of bus chasis or bodies, the tire tax is to be
crecdited or refunded to the bus manufacturer upon the sale of the
bus chassis or body.

4. Refund of tax on lubricating ofl used in producing rerefined oil
(sec. 108(c)(4) of the bill and sec, 6416(b)(2) of the Code)

Under present law, a 6-cent-per-gallon manufacturers excise tax
is imposed on Inbricating oil (other than cutting oils) sold in the U.S.
by a manufacturer or producer, or used by a manufacturer or producer.
The sale of recycled oil is not subject to the tax. However, the excise tax
is imposed on the new lubricating oil mixed with the used oil.

The Energy Tax Act of 1978 exempted the sale of new lubricatin
oil from the excise tax where the oil is sold for use in a blend wit
previously used or waste lubricating oil which has been cleaned, reno-
vated, or rerefined. Such a blend is designated as “rerefined oil.”
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The exemption applies if the blend contains 25 percent or more of
waste oil. All of the new oil in a mixture is exempt from the tax if the
blend contains 55 percent or less of new oil, If it contains more than 55
percent new oil, the exemption applies only to so much of the new oil
as does not exceed 55 percent of the blend, However, no provision was
made fcﬁ' refunds of the excise tax where tax-paid new oil is mixed with
waste oil.

The bill provides for credit or refund of tax paid with respect to new
oil in rerefined oil to the extent that the blend of new and waste oil
would be exempt from the manufacturers excise tax, As a result, re-
funds will be available for the tax paid on up to 55 percent of a blend of
new and waste lubricating oil which contains at least 25 percent of
waste oil, However, refunds would not be available until the blend is
used or sold.

5. Credit or refund of tax on truck bodies or chassis used in the
manufacture of buses (sec. 108(c)(58) of the bill and sec, 6416
(b)(3) of the Code)

Prior to the Energy Tax Act of 1978, a 10-percent manufacturers
excise tax was imposed on the sale of buses or trucks having a gross
vehicle weight of more than 10,000 pounds with certain exceptions
(Code sec. 4061 Sa) ). The Energy Tax Act repealed the excise tax on
buses $but‘ not the excise tax on trucks). However, no provision was
made for a credit or refund of tax in situations where a person pro-
;luce.?) a bus from a truck body or chassis (on which tax has been paid)
o a bus,

The bill would permit the producer of the bus to obtain a credit or
refund of the tax on the truck chassis or body.

III. REVENUE EFFECT

It is estimated that the provisions contained in the bill (“Technical
Corrections Act of 1079", ﬁ.R. 2797) will not have any overall revenue
impact. It should be noted that certain individual provisions may ap-
pear to result in a minor revenue increase or decrease, However, the
revenue effects which were included in the various acts took into ac-
cgunt- {Ihe basic Congressional polioy contained in the revisions made by
this bill.
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Senator Byrp. The subcommittee will come to order.

I mlght say that this is the first time in 8 years that the chair-
man of this subcommittee has not opened the hearing precisely on
time. The hearing would have be&un greclsely on the hour toda
except I have been meeting with Vice President Mondale and wit
Secretary of State Vance on the problems in Iran.

'{h'? hearings today will deal with the Technical Corrections Act

979
The purpose of the act is to imin'ove and perfect tax legislation
enacwf by the Congress made in 1978 but which were, for various
reasons, improperly implemented in the Revenue Act of 1978, the
1978 Energy Tax Act, and the Foreign Earned Income Act of 1978.

The technical corrections process 1s, I believe, a good idea. With-
out it, obvious errors would remain in the tax code for many years
creating confusion, complexity, and uncertainty. An imi)ortant part
of the technical corrections process is it gives public witnesses
ad uahte opportunity to review and comment upon proposed tech.
nical changes.

The bill as passed by the House corrects many such errors, and it
is my understanding that the Department of the Treasury will
today submit to the committee additional changes which have been
developed through a cooperative process of review and discussion
a the Department of the Treasury and the staffs of the Joint

mmittee and the Committee on Finance.

Now, in connection with the House bill, this: committee is pre-
pared to act on the House proposals. If the Treasury or if the staffs
of the two committees present large numbers of amendments to the
House passed bill, then the committee is not prepared to act on
those at this time. To those who are interested in having the
technical corrections bill a%proved. the committee is in a position
to act expeditiously on the bill referred to the committee, provided
the committee is not given large numbers of amendments to con-
sider by the Department of the Treasury or others.

As I mentioned earlier, an important part of the technical correc-
tions process is to give public witnesses adequate op;iortunit.y to
review and comment upon proposed technical changes. I propose as
chairman of this subcommittee, to give adequate opportunity to the
public to comment on any additional changes that might be sub-
mﬁted to the committee today which are not a part of the House

I also understand that public witnesses will be making additional
technical proposals to the committee today. I want to stress to
these witnesses that the hearings are designed to review technical,
and I underscore technical, additions to the bill, I would request
that witnesses confine their comments to g‘rogosals which they feel
will implement prior policy decisions which have already been
determined by the Congress. I want to emphasize to the public
witnesses which the committee has indicated a willingness to hear
today, that we have included the witnesses on the assumption that
what the witnesses propose are in fact technical corrections.

A committee pamphlet describing the House technical correc-
tions bill shall be included as part of the printed record of full
hearings along with a description of each of the staff and Treasury
proposals. .

of
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Now as to pro s which are not technical in nature, I would
suigest to the witnesses that they present them in the form of a
bill which is introduced by a Senate sponsor; in that manner the
proposals can be considered in due course in the legislative process.

In addition to review of the technical corrections bill the commit-
tee will also hear witnesses on S. 1549 dealing with the excise tax
on fishing tackle. Testimony on S. 873 has been invited, but we
understand that witnesses on the subject have chosen to submit
written rather than oral statements. S. 873 deals with a waiver of

- residency requirements with regard to the taxation of Americans
living abroad. .

Now the first witness was to be the distinguished Senator from
the State of Florida. Mr. Stone is involved in the meeting which I
just left with the Vice President and the Secretary of State. With
that in mind, the Chair will now call on Mr. Bradford L. Ferguson,
Associate Tax Legislative Counsel, Department_of the Treasury.

Mr. Ferguson had been notified that the meeting would be de-
la%ed, he is not here at the moment.

he committee is pleased now to recognize Mr. Lipman Redman
of the tax section of the American Bar Association.

Mr. Redman is not here at the moment. I might say it is the
Chair's fault because I had asked the staff to notify the witnesses
that I would not be able to get here until 3 o’clock. Now we have a

anel of three, Mr. Thomas W. Power, Mr. Converse Murdoch and

r. Daniel L. Kiley. Are those three present?

Mr. MurbocH. Converse Murdoch here.

Senator Byrp. Welcome, Mr. Murdoch.

The Chair is particularly pleased to welcome Mr. Wilbur Mills. I
believe it is the first time we have had the privilege to have you
appear before this subcommittee, Mr. Chairman. We are very
pleased to have you. '

Mr. MiLs. Thank you, sir.

Senator Byrp. Would you like to proceed first?

Mr. MiLLs. Senator, I am here accomfanying Mr. Kiley who will

make the statement, one of the panelists. I have no statement.
Thank you, sir.

STATEMENT OF DANIEL L. KILEY, VICE PRESIDENT, TAXATION,
NORFOLK & WESTERN RAILWAY CO.

Mr. Kiey. Mr. Chairman, I have submitted and would like to
summarize my statement.

My testimony today relates to a technical matter regarding clari-
fication of section 369 of the Revenue Act of 1978 which amerded
section 374 to state the intent of Congress in enacting that section
as it applies to consolidated returns. It does not suggest a change in
existing tax policy. Present House bill 2797 includes an"amendment
to the 1978 amendment at section 103(aX11).

Congress enacted section 874, recognizing that under the provi-
sions of the Regional Rail Reorganization, the so-called 3R, act, the
tax treatment upon conveyances to ConRail should be deferred
pending the determination of value to be made by a special court
created by that act to establish the constitutional minimum value

-of the conveyed prog:rties. Events now require further clarification
of section 374 now be considered. On audit of the Norfolk & West-
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ern Railway Co. consolidated tax return for 1976 the Internal
Revenue Service has taken the position that section 374 provides
nonrecogl}lgtion treatment only to direct transferors of property to
ConRail. This limitation by interpretation produces a problem for
us because of our-100 percent controlled stock of Erie-Lackawanna
Railway, one of the transferors of property on April 1, 1976. Erie-
Lackawanna entered bankruptcy proceedings in 1972, and is cur-
rettlgfr in the process of reorganization. It is included in our consoli-
dated group for Federal income tax purposes.

Notwithstanding the intent of Congress to defer tax consegences
gznding the final determination of value, the Internal Revenue

rvice has taken a position with respect to this taxpayer that the -
final value to be awarded by the special court can now be predicted
and that a determination can be made by the revenue agents that
the stock of EL is worthless. This assertion of worthlessness hinges
on a finding by the revenue agents that the amount ultimately to
be awarded by the special court to EL will be insufficient to pro-
vide value for the EL stock. This position has been taken notwith-
standing the fact that the trustees in bankruptcy of EL are seekin,
a recovery in an amount clearly.sufficient to pay off debt an
provide value for the stock and this claim is now pending before
the special court.

In response to a technical advice request submitted to the Na-
tional Office of the Internal Revenue Service, the Service has con-
cluded that 374(c) is inapplicable and that the committee reports do
not contain anything directly inconsistent with their position. The
consequences of this action are to trigger an excess loss account
with respect to EL and to effectively eliminate the transferor of
raitl pgio rties—EL~from the consolidated tax return of its par-
ent—NW.

To rectify this situation, we respectfully request that this com-
mittee act to clarify the congressional intent and provide that
determination of worthlessness of the stock of a transferor railroad
as defined in section 374 may not be made for purposes of the
consolidated return regulations where such determination depends
on a finding of the final value by the special court.

We acknowledge that the excess loss recaf)ture regulations apply
and agree that the legislation should preclude any action by the
stockholder subsequent to 1976 which would have the effect of
preventing the triggering of the excess loss account. We recognize
that tax on the excess loss will be collected no later than the year
the EL will be removed from the NW consolidated return.

That recapture ma{' occur as a result of several different events,
including the presently %rot:osed reorganization plan, effective Jan-
uary 1, 1981, for EL which would provide for loss of 80 percent
stock control of EL by NW. Further, the excess loss account could
be triggered prior to the special court determination by other
events such as a sale or disposition by NW of the EL stock or a
reduction by the trustees of the EL claim in the special court below
an amount which would give value to the stock.

We agree that the consolidated return regulations apply to cause
a recapture in any of these situations which may occur before a
sgeclal court determination has been made. However, recapture of
the excess loss account which depends entirely upon a finding by
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the Internal Revenue Service that EL stock is worthless in 1976
based upon a determination by the Revenue Agents of the final
value ultimately to be decided by the special court under the 3R
Act is premature until such determination becomes final.

I would like to advise the committee that the proposed clarifica-
tion of section 374 as outlined in my testimony has been discussed
with Treasury and conforms to its requirements. This is outlined in
a letter from the Deputy Assistant Secretary, dated October 31,
1979, which I would like to have included as part of my testimony.

This clarification of section 347 will also protect the IRS in that
the stockholder would be precluded—subsequent to the running of
the statute of limitations—from claiming that the excess loss ac-

count was triggered in 1976, .
There is no revenue loss involved in the proposed amendment.

Rather, it clarifies the year in which such tax is payable under
existing law and regulations.

Thank you, Mr. Chairman.

Senator Byrp. Thank you, Mr. Kiley.

Treasury is familiar with your proposal, I assume.

Mr. KiLEY. Yes, sir.

Senator Byrp. I would like to get the Treasury’s view on that
later in the hearing. We will query the Treasury on it. Thank you.

Mr. KiLEy. Thank you. 4

Mr. Chairman, will this letter be accepted for the record?

Senator Byrp. Yes; the letter will be placed in the record.

[The prepared statement and letter of Mr. Kiley follow:)

STATEMENT OF DANIEL L. KILEY, VICE PRESIDENT-TAXATION, NORFOLK & WESTERN
RaiLway Co., ROANOKE, Va.

H.R. 2797, in dealing with needed technical corrections, should address a problem
which has arisen in the interpretation of Section 374 of the Internal Revenue Code
which covers the tax treatment of exchanges under the Final System Plan for
Conrail. Section 374 provides that no gain or loss is recognized when, in order to
carry out the Final System Plan, rail properties of a transferor railroad are trans-
ferred to Conrail.

The aim of H.R. 2797 is to cure oversights and to clarify and conform various
gvisiona in major tax bills enacted last year, including the Revenue Act of 1978,

tion 869 of the 1978 Act amended Section 374 to clarify the intent of Con in
enacting that section in 1976. H.R. 2797 includes a clerical amendment to the 1978
amendment (Section 103(aX11)).

In both 1976 and 1978 Congress recognized that under the provisions of the
Regional Rail Reorganization (3R) Act, the tax treatment upon conveyances to
Conrail should be deferred pending the determination of value to be made by a
Special Court created by the 3R Act to establish the value. That legislation Provided
that payment was to be made for the ‘‘constitutional minimum value” of the
oonvefed properties as determined in proceedings before the Special Court with
agyea to the Court of Claims under the Tucker Act. Enactment of Section 874(c) in
1976 established rules for the tax consequences resulting from the deferral of the
determination of the final consideration for properties transferred under the 3R
Act. Section 374 also provides for preservation of net operating losses pending final
determination of amounts to be awarded under the plan.

Legislative history is replete with indications that the intent was to defer the tax
consequences of the Conrail transfers until after the determination of value. For
example, the Committee Reports (H.R. Rep. 94-940) make it clear that no allocation
of basis for the securities received may be made until the Special Court determina-
tion is final and direct that the Treasury issue regulations on such allocation only
after that determination. The special rule that net operating losses of a transferor
com?any are kept available until such time as the compensation is determined
(Section 374(e)) recog:izes that the Special Court decision could result in an award
in excess of the tax basis of the transterred assets, thus producing gain.
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Subsequent events require that further clarification of Section 374 now be consid-
ered. On audit of the Norfolk and Western Railway Company (NW) consolidated tax
return for 1976 the Internal Revenue Service has taken the position that Section
374 provides nonrecognition treatment only to direct transferors of prolpert to
Conrail. This limitation produces a problem for NW because of its control of Erie
Lackawanna Railway Company (EL), one of the transferors of property to Conrail.
El entered bankruptcy proceedings in 1972, and is currently in the process of
reorganization. It is included in the NW affiliated group for federal income tax

pu .

'lgotwithstanding the intent of Congress to defer tax consequences pending the
final determination of value, the Internal Revenue Service has taken a position with
respect to this taxpayer that the final value to be awarded by the Special Court can
now be predicted and that a determination can be rhade by the Revenue Agents
that the stock of EL is worthless. This assertion of worthlessness hinges on a findin,
by the Revenue Agents that the amount ultimately to be awarded by the Speci
Court to EL will be insufficient to provide value for the EL stock. This position has
been taken notwithstanding the fact that the Trustees in Bankruptcy of EL are
seeking a recovery in an amount clearly sufficient to pay off debt and provide value
for the stock and this claim is now pending before the Special Court.

In response to a Technical Advice Request submitted to the National Office of the
Internal Revenue Service, the Service has concluded that 374(c) is lnagplicable and
that the Committee Reports (H.R, Rep. 94-940) do not contain anything directly
inconsistent with their position. The consequences of this action are to trigger an
excess loss account with respect to EL and to effectively eliminate the transferor of
rail properties (EL) from the consolidated tax return of its parent (NW).

To rectify this situation, we respectfully reguest that this committee act to clarify
the Congressional intent and provide that determination of worthlessness of the
stock of a transferor railroad as defined in Section 374 may not be made for
purposes of the consolidated return regulations where such determination depends
on a finding of the final value by the Special Court.

We acknowledge that the excess loss recagture regulations apply and agree that
the legislation should preclude any action by the stockholder subsequent to 1976
which would have the effect of preventing the trlg%erin of the excess loss account.
We r ize that tax on the excess loss will be col ectes no later than the year the
EL will be removed from the NW consolidated return. That recapture may occur as
a result of several different events, including the presently proposed reorganization
plan, effective January 1, 1981, for EL which would provide for loss of 80 percent
- stock control of EL by NW. Further, the excess loss account could be triggered prior

to the Special Court determination by other events such as a sale or disposition by
NW of the EL stock or a reduction bX the Trustees of the EL claim in the Special
Court below an amount which would give value to the stock. We agree that the
consolidated return regulations aprly to cause a recapture in any of these situations
which may occur before a Special Court determination has been made. However,
recapture of the excess loss account which depends entirely upon a finding by the
.Internal Revenue Service that EL stock is worthless in 1976 based upon a determi-
nation by the Revenue nts of the final value ultimately to be decided by the
iS_ope<ii::1l urt under the 3R Act is premature until such determination becomes
inal.

To clarify this situation, we recommend that this committee act to clarify its
intent in enacting Section 374 and provide: That (a) subsection (c) of section 374 of
the Internal Revenue Code of 1954 (relating to exchanges under the final system
glan for ConRail) is amended by redesignating paragraph (6) as paragraph (6) and

y inserting after paragraph (4) the following new paragraph:

“(6) Coordination with consolidated return regulations.—For purposes of the con-
solidated return regulations prescribed under section 1502, if the worthlessness of
stock in a transferor railroad depends on a determination of final value by the
special court under the Regional Rail Reorganization Act of 1973, such stock shall
Fot Ibg treated as worthless before the date on which such determination becomes

inal.”

(b) The amendment made by subsection (a) shall apply to taxable years ending
after March 31, 1976.
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: DEPARTMENT OF THE TREASURY,
Washington, D.C., October 31, 1979.

DaNIEL L. Kirey,
Vice President—Taxation, Norfolk & Western Railway Co.,
Roanoke, Va.

Dear Mg. KiLey: This is in response to your presentations regarding ible
statutory changes to clarify the freatment of the excess loss account of the Norfolk
and Western Railway in its holdings of the Erie Lackawanna Railwag'. At present,
the Erie Lackawanna is involved in a reorganization proceeding under the Bank-
ruptc[v; Act. Its financial position lfieeJ:»ends on the finding of the special court reiard-
in%t e value of assets transferred by the Erie Lackawanna to Conrail in 1976.

he IRS has taken the position that Norfolk and Western’s stock holdings in Erie
Lackawanna became worthless in 1976, thus triggering the excess loss account of
Norfolk and Western in the Erie Lackawanna. It is apparently conceded that, if the
full claim of the Erie Lackawanna were accepted in the Conrail proceeding, the
stock of the Erie Lackawanna would have value. However, the IRS has concluded
that the Erie Lackawanna could not reasonably be expected to recover enough in
the Conrail proceeding to make it solvent as of 1976. At present, it is not expected
tlt!at a final decision in the Conrail valuation proceeding will be made for a number
of years.
ile the precise issue raised by the IRS in respect of Norfolk and Western's 1976
tax return is not the same as the issue raised in the Conrail valuation proceeding,
we agree with you that many of the same issues would arise in both proceedings,
and very likely before the same court. Accordingly, we would not oppose legislation
that would effectively hold in suspense the 1976 determination in respect of Norfolk
and Western's tax return until the Conrail valuation proceedin omes final.
However, it scems to us that if ultimately the amount received in the Conrail
roceeding were insufficient to give value to the stock that it would be more logical
or the excess loss account to be triggered as of 1976. We recognize that if you wish
to contest the IRS determination at this time, you may prefer no legislation at all to
the type of legislation suggested by the prior sentence.

Implicit in our conclusions above is the belief that a finding could be made that
Norfolk and Western's excess loss account had been triggered in 1976. Since the
Conrail valuation proceeding, as we understand it, is intended to value the Erie
Lackawanna assets as of 1976, the conclusion reached in that proceeding could
imply that the stock in the Erie Lackawanna was worthless as of 1976. We do not
believe that the rules determining when stock is considered worthless require that
there be no possible means of obtaining any value from the stock, as long as a
reasonable valuation of the stock at the time suggests that the stock then has no °
value. Accordingly, we believe that a tax could finally be determined to have been
due in 1976, in which case interest would run from that time.

In an¥l event, any legislation must not put the IRS in a position that it cannot
collect the tax on the excess loss account in any year. Accordingly, we would like to
be sure that any legislation makes clear that the tax on the excess loss account
shall be collected no later than the year thé Erie Lackawanna is removed from the
Norfolk and Western consolidated return. Further, we believe that any legislation.
should preclude any action subsequent to 1976 which would have the effect prevent-
ing the triggering of the excess loss account. -

Sincerely,
DaniiL 1. HALPERIN,
Deputy Assistant Secretary.

Senator Byrp. Our next panelist is Mr. Converse Murdoch of the
Small Business Council of America. Welcome to the committee.

STATEMENT OF CONVEIL'SE MURDOCH, ESQ., SMALL BUSINESS
COUNCIL OF AMERICA

Mr. MurpocH. Thank you, Senator Byrd. .

I am here today as the president of the Small Business Council of
America. This statement is submitted in connection with the sub-
committee’s consideration of the parts of the corrections bill having
to do with section 366 of the 1978 act. Section 366 in the 1978 act
was put into the act very late in the session with no opportunity
for this committee to hold hearings about it. We believe there are
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" many technical problems with section 366, only a few of which
have been touched on in the technical corrections bill. :
" The first technical problem has to do with the effective date. The
statute as originally enacted in 1978 provided that the new rules
about medical expense reimbursement plans will be applicable to
taxable years beginning after December 31, 1979. 4 -
The committee report on the 1978 act said that the new rules
would be applicable to medical expenses reimbursed after Decem-
‘ber 81, 1979. I don’t believe the act itself said that. The act said
that if there is a medical plan which is on a fiscal f{gar basis
ending January 31, 1980, then employer paid expenses after Febru-
ary 1, 1979—in other words, 10 months ago—are subject to the new
act and may be subject to withholding. Small business people par-
ticularly are unaware of this provision even at this late date. Many
of them are unaware of it, and there is considerable confusion
about this effective date. The technical corrections bill which is
now before the subcommittee changes the effective date to say it is
flag%icable to amounts claimed and reimbursed after December 31,

Senator Byrp. May I interrupt you at that point?

Mr. MurpocH. Yes.

Senator Byrp. Are you objecting to the change that is being
made by the technical corrections bill itself, is that it?

Mr. MurpocH. I believe the change that is being made is to the
good. It is contrary to what the committee report said. My point is
not that the technical corrections bill is wrong in what it is propos-
ing to do. My-point is that it is adding to the confusion which exists
in the minds of small business people who are not aware of this
and what their duty is right this minute on withholding.

Senator Byrp. Then what you are saying in effect is that the
technical correction needs to be corrected itself, is that it?

Mr. MurbocH. No, sir. My . point is that this is the right move—
what the technical corrections bill is doing. However, it is only one
of many very important technical problems which are posed by this
section and which require much more study. It is for that reason
that our organization is urging that the technical corrections bill
defer the effective date of section 366 generally until this and other
technical problems which I can mention are taken care of.

My point really is that there was confusion because of the speed
with which this legislation was enacted and it is unfortunate that
this and other technical problems are not going to be solved in
time to save these plans.

Senator Byrp. Let me ask you this. What you are seeking then is
to defer the effective date of section 366 of the 1978 act?

Mr. MurbpocH. That is correct, Senator. We would prefer that the
section be repealed but if that is not possible, and I understand
that is outside the scope of these hearings, that its effective date be
deferred until the technical problems that are in this bill and the
technical problems which are not even touched in the pending bill
are taken care of. This is not a situation where one taxpayer may
be put to some inconvenience. This is a provision that literally
affects hundreds of thousands of employers and employees. If there
is confusion on January 1 about the technical parts of this bill,
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these plans are going to be abandoned. They are not going to be
reinstated when the confusion has cleared away.

With the chairman’s permission I would like my full statement
to be included in the record including the appendix which lists 18
technical problems, some of which are covered in the bill, some of
which aren’t.

Thank you, sir.

Senator Byrp. The committee will be glad to have your entire
statement included in the report. Thank you, Mr. Murdoch.

(The prepared statement of Mr. Murdoch follows:]

PREPARED STATEMENT OF CONVERSE MURDOCH, Esq.

This statement is submitted in connection with the Subcommittee’s consideration
of the parts of HR. 2797 (sometimes hereafter referred to simply as the “bill”),
having to do with section 366 of the Revenue Act of 1978 (PL 95-600) (sometimes
hereafter referred to as the “Act”), relating to self-insured medical expense reim-
bursement plans. .

This statement is submitted by me on behalf of the Small Business Council of
America, Inc.

I am an attorney in private practice in Wilmington, Delaware. Most of the clients
of our firm are owners and principals in small businesses—mostly closely held.

1 am also the President of the Small Business Council of America, Inc.

SUMMARY OF STATEMENT

The following is a summary of my statement.

I urge the Subcommittee to recommend that unless § 366 of the Act (having to do
with self-insured medical expense reimbursement plans) is repealed, that it be
considerably clarified and its effective date deferred until it can be the subject of
full hearings both on the merits of the section and the many technical problems it

poses.
The pending bill would amend various provisions of the Internal Revenue Code
affected by the enactment of § 366 of the Act. The pertinent parts of the pending
bill are §§ 103(aX10) (A), (B), (C), and (D). These amendments are described at pages
13 and 14 of the Ways and Means Committee report accompanying H.R. 2797, dated
_June T, 1979. Report 96-250, 96th Cong. 1st Sess.

BACKGROUND

Prior to the enactment of the Revenue Act of 1978, it had become commonplace
for most employers to maintain some sort of a program under which the employer
paid all or part of the costs of employees’ medical care. These plans did not fall into
any clear-cut categories. The variety of these plans were almost literally infinite.
The health care needs of particular individuals are so varied that it was a practical
impossibility to devise one, two or even ten standard plans which met the particular
needs of an individual employee or a group of employees. The size of the employee-
group, the age and sex makeup of the group, the geographical location of the group
and himdreds of other factors influence the design of employer-sponsored health
care plans.

For purposes of certain health care benefit programs, many employers (particular-
ly those in the small business community) found that self-insurance was both
feasible and economical.

The growth of these plans was encouraged by the provision in the Internal
Revenue Code permitting exclusion of such employer-furnished benefits from the
taxable incomes of the benefitted employees.! The principal requirement of the
Internal Revenue Code prior to the Revenue Act of 1978, with respect to tax
qualification of employer-sponsored health care plans was that the plans be for the
benefit of employees as opposed to benefitting stockholders. The Internal Revenue
Service was successful through litigation in denying income tax exclusions with

' See particularly § 105 of the Internal Revenue Code.
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respect to plans which were patently discriminatory in favor of the owners of a
business, as op, to the non-owner employees.?

These plans flourished in no small part due to the fact that there was a minimum
of administrative burden on the sponsoring employer. One has only to look at what
happened to many small, qualified pension plans after the imposition of the regula-
tory burdens imposed by ERISA to appreciate whY employers were willing to
establish, continue and expand health care programs. In the case of the latter, there
was a minimum of “hassle” factor in terms of forms to be completed and filed with
the Internal Revenue Service and others.

THE REVENUE ACT OF 1978

Early in 1978, the Administration, as part of its pro Is to the Ways and Means
Committee, recommended that anti-discrimination rules somewhat similar to those
found in the pension and profit sharing plan area be imposed on employer-spon-
sored health care and other welfare benefit programs.

After hearings on this proposal, the Ways and Means Committee rejected the
Administration pro 1 in this regard. It was generally assumed among the taxpay-
ers familiar with this matter that the rejection of these proposals by the Ways and
Means Committee spelled the end of the proposal—at least in connection with the
bill which eventually became the Revenue Act of 1978,

However, with no public hearings or prior discussions, at the last minute during
consideration of the Revenue Act of 1978, the Senate Finance Committee recom-
mended the enactment of § 366 of the Act. In essence, that section ir.x:lposed on self-
il‘xﬁured medical expense reimbursement plans drastic and novel anti-discrimination
rules,

The section, as it cleared the Finance Committee, proposed that any self-insured
medical expense reimbursement ;;,lan which provided greater benefits for stock-
holder-employees, officers and highly compensated employees than were provided
for other employees would be deemed discriminatory and, as a result, the members
of the prohibited group would be required to include in taxable income the excess of
benefits received bﬁ them over the benefits provided for other employees. It's
important to note here the substantial and drastic difference between the anti-
discrimination rules of § 366 of the Revenue Act of 1978 and anti-discrimination
rules which for years had been applicable in the pension and profit sharing plan
area. In the pension and profit plan area, it has long been recognized that a plan is
not discriminatory merely because benefits are proportionate to other compensation.
However, in § 366 of the 1978 Act, for the first time discrimination was tested in
terms of absolute dollars of benefits, rather than in terms of percentage of compen-
sation.

It's also important to note at this point that § 366 of the 1978 Act is limited to
self-insured plans. The effect of this is that a self-insured plan which is discrimina-
tory for purposes of that Act can acquire a tax-favored status by the simple device
of having an insurance company provide the benefits. The effect of this is merely to
cause the employer to incur the extra costs associated with the purchase of insur-
ance. The effect will not be to spread benefits to more employees. The only ones who
will profit from this rule will be the insurance companies who can now charge
employers a fee for providing benefits which heretofore the employers were able to
provide more economically on their own.

As all members of Congress are aware, the Revenue Act of 1978 was passed
during the final days of the session. As a result, there was little opportunity for the
tax-paying public to become aware of § 366 of the 1978 Act—much less to study it
and make comments to members of Congress. : .

THE TECHNICAL PROBLEMS

Because of the infinite variety of employer-self-insured glans, it's a practical
imﬁouibility for anyone at this time to ?omt up all of the technical problems which
will be encountered once § 366 of the 1978 Act becomes fully effective. The only way
that even a substantial fraction of these problems can be brought to the surface and
considered is through hearings on the substantive provisions.

Unless Congress repeals or delays the effective date of § 366 of the Act, these
novel rules for self-insured medical expense reimbursement plans will become effec-
tive. no later than January 1, 1980—less than 55 days from the date of these

1 Sce Leidy et al, 34 TCM 1476, 1975 P-H TC Memo 1 75, 340 (1975) aff'd per curiam 77-1
USTC 9144, 39 AFTR 2d 77-877 (4th Cir. 12/16/76); John H. Kennedy, Inc. et al, 36 TCM 878,
1977 P-H TC Memo § 77, 210 (7/11/77) and cases cited there.
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hearings. In fact, there's a serious question as to whether the new rules may have
already been in effect for many months.

Many persons who will be affected by this new law are, even at this late date,
unaware of the changes in the law. - :

The Internal Revenue Service has not yet published (even in proposed form)
regulations about the myriad and novel problems by this new law.* Even if
the Treasury had published proposed regulations today—the new law would become
effective (if it isn’t already effective) long before there could be meaningful public
comment and promulgation of final lations. There is attached to this statement
an appendix listing a sampling of technical problems by section 366 of the
Act. These are not fanciful problems. They are real. Unless Congress defers the
effective date of § 366, hundreds of thousands of affected employers and employees
will face decisions as to how to comply with the new law on January 1, 1980 and
with no guthoritative guidance as to how to proceed. Many employers facing that
situation will simply abandon their medical expense reimbursement plans rather
]thqnl I?gn the risk of guessing wrong on IRS' likely interpretations of this novel
egislation.

ghe ideal solution is for Congress to repeal § 366 of the Act and arrange public
hearings to consider appropriate legislation. The next best solution is to defer the
effective date until there can be adequate consideration of the many issues posed by
this legislation. In the interim, the Treasury can promulgate proposed regulations
which this Committee and other Congressional bodies can review.

An indefinite deferral of the effective date would be appropriate. This Subcommit-
tee has already held hearings on S. 224, a bill to indefinitely freeze fringe benefit
regulations. In connection with those hearings bestimon{ was received on the mat-
ter of tying the deferral of the effective date of § 366 of the Act to the deferral of
action on fringe benefit regulations.

The House has recently passed H.R. 6224 freezing fringe benefit regulations until
June 1, 1981 to give Congress an opportunity to consider the fringe benefit issues.
While repeal of §366 or indefinite deferral of its effective date are preferable, our
organization believes that a deferral of the effective date until June 1, 1981 (i.e., the
end of the frin7 benefit regulation freeze as set forth in H.E. 5224) would be of
considerable he % That would at least give Congress some opportunity to consider
the technical problems posed by § 366. . .

Such deferral would also permit Congress to consider self-insured medical expense
reimbursement plans in connection with the closely related but much large prob-
lems of national health insurance, catastrophic medical expense programs (present-
Ig being considered by the Finance Committee) and the bill recently introduced b

hairman Ullman to place a cap on deductible employer-paid employee healt
insurance—to mention onl{ a few. All of these proposals are so serious and the tie-
ins between them and self-insured medical expense reimbursement plans are so
atent——a;lfl stl}ould be considered together before permitting § 366 of the 1978 Act to
gecome effective. .

THE EFFECTIVE DATE OF SECTION 366 OF THE 1978 ACT

The Joint Committee Staff Summary of the pending bill (§ 44 of the Summary)
points up the effective date problems associated with the enactment of section 366.

The only “sanction” on plans not comp}ying with the rules imposed by section 366
of the Act is with respect to the benefitted employees. No attempt is made to
disallow employer deductions not to impose a tax on the plan itself. -
- The section, as originally enacted, provided that it was applicable to taxable years
befginning after December 31, 1979. However, the section, itself, provided that an
affected employee was to pick up income under the section during the employee’s
taxable year with which or in which the plan Xear ended. Thus, if an employer had
a plan year ending January 31—benefits paid on or after February 1, 1979 could
have been the subject of the section because the benefit was to be reported as
income in the employee’s taxable year 1980—i.e., the employee’s yéar in which the
plan year ended. ‘

The Conference Committee Report on the 1978 Act, in discussinf the effective
dste provision, stated: “* * * The Conference agreement applies to claims filed and
paid in taxable years beginning after December 31, 1979.” )

The now-pending bill proposes to change this effective date to read as follows:
“The amendment made by this section [3 366 of the 1978 Act] shall apply to
amounts reimbursed after December 31, 1979.” This history of the effective date
provision (i.e., as per the originally-enacted section; the Conference Committee

3 As of November 1, 1979, IRS had assigned this regulations’ ﬁ;oject to a second priority. See
IRS Chief Counsel, Regulations Projects, Status and Disposition Report.
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Report on the 1978 Act; and the now-pending bill) will cast considerable doubt on
the effective date while the pending bil} is before Con, . Thus, employers today
will be uncertain as to whether benefits they have paid before January 1, 1980, are,
or are not, going to be subjected to the rules of section 366.

TECHNICAL PROBLEMS UNDER SECTION 366 OF THE 1878 ACT

There are myriad technical problems posed by section 366 of the 1978 Act which
grillll remain even after the enactment of the pertinent provisions of the now-pending

ill.

Attached to this statement is an Appendix, listing in summary form, a few of the
technical problems which have been posed by the enuctment of section 366 of the
1978 Act. No claim is made that this list is anything more than the result of
scratching the surface of the problems. When Treasury Regulations are proposed
and public comment is invited, there will undoubtedly be many other problems
which will surface and have to be dealt with.

Until more problems have surfaced and can be dealt with, it is a great unfairness
to employees covered by self-insured medical expense reimbursement plans to keep
them in doubt as to whether their plan qualifies under section 366.

As long as there is doubt about these matters, the natural reaction of employers
will be to drop plans unless and until there is clarification. This would be a most
unfortunate development benefitting no one. There would be no applicable revenue
effects ﬂowingmm such a development. The Joint Committee Staff general expla-
nation of the Revenue Act of 1978 says on this point:

“This provision [§ 366 of the 1978 Act] will have no revenue effect in fiscal year
1979 and will increase budget receipts by less than $5,000,000 per year thereafter.”
(Emphasis supplied].

By way of a sampling of the technical problems which will have to be resolved.in
regulations, the following can be mentioned:

1. Is it permissible to have a plan under which the employer reimburses employ-
ees for premiums for various kinds of health care insurance where the amount of
premiums reimbursed varies with the cash compensation of the employees?

2. Does the provision apply to government programs? :

3. What benefits are part of the “plan”? For example, assume that an employer
maintains what is concededly a non-discriminatory plan and during the last part of
a plan year, as an act of compassion for a member of the prohibited group, the
employer reimburses him for some catastro?hic expense. Does this mean that on a
retroactive basis the plan becomes non-qualified?

4. How does one test discrimination in favor of the highest paid 26% of employees
when there are less than four employees? Are all of the employees in such a
situation in the top 25% or are none of them?

These are real problems. Unless and until they are solved in the Regulations,
employers will be given no practical alternative to either incurring the additional
ccl)st of paying an insurance company to run the plan or simply abandoning the
plan,

PLANS WILL BE TERMINATED RATHER THAN BEING BROUGHT INTO COMPLIANCE WITH
THE NEW LAW .

It must be assumed that the proponents of section 366 of the 1978 Act believed
that its enactment will result in the spreading of benefits to more rank and file
employees. Based upon my discussions with literally hundreds of lawyers, account-
ants, insurance advisers and business men from all parts of the United States, I am
firmly convinced that if section 366 becomes effective, it will have exactly the
opposite effect. It will result in one or more of the fo]lowinF:

I Employers will simply abandon self-insured medical expense reimbursement
plans. ) -

2. They will continue existing plans with curtailed coverage for rank and file
employees and provide added cash compensation for those who bear higher taxes

use of the new law. )

3. Employers will turn to insurance company plans paying roughly the same
berggﬁt: and swallow the added (but deductible) cost of using an insurance company
product.

I don't know of a single employer which intends to attempt compliance with
section 366 of the 1978 Act.

Simple arithmetic can demonstrate why this is so.

. Assume an employer-corporation in which the owner is an active employee earn-
ing $50,000 per year. Assume that there are ten other employees with average
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compensation of $20,000 per year. Next, assume that the employer maintains a
medical expense reimbursement plan under which each employee is entitled to
reimbursement for up to 5 percent of his compensation. The result is that the
owner-executive is entitled to $2,500 of medical expense reimbursements per year
and each of the other employees is entitled to an average of $1,000.

To bring the plan into compliance with section 366 of the 1978 Act will require
the employer to promise benefits to each employee of up to $2,500 per year—the
same as that promised the owner-executive. This means that the employer is ex-
posed to an additional cost for maintainng the medical expense reimbursement plan
of $15,000 (an added $1,500 multiplied by 10 employees). An employer with even a
rudimentary understanding of arithmetic can quickly note that it is cheaper to
either abandon the plan entirely and award a $5, bonus to the executive—
resulting in after-tax income of $2,500 to pay medical expenses or to keep the
existing plan and bonus the executive enough to pay the tax on the excess of his
benefits over those su ilied to the other employees.

Thus, regardless of how well motivated the legislation was, it will simply not
achieve its stated objectives of spreading benefits to more employees. The more
likely result is to have small business employees dropping plans and thereby provid-
ing less benefits for employees.

en one plugs into this picture the added legal and accounting costs of attempt-
ing to understand and comply with the new law, the savings through dropping the
old plan become even more dramatic. Particularly is this so when it is ized that
it may be years before there are final interpretations of the new law.

A distinguished Cleveland attorney, Dean Hopkins, has aptly described the cer-
tain results of letting section 366 of the Revenue Act of 1978 become effective as
reminiscent of Walter Lippman’s political tragedy titled, “The Murder of a Beauti-
ful Theory By a Gang of Brutal Facts”.

THE NEW LAW IS DISCRIMINATORY AGAINST SMALL BUSINESSES

The new law is aprlicable only to j)lans not involving insurance company prod-
ucts. Thus, any employer willing and able to spend the money to buy insurance
company products to provide benefits can completely avoid the rules of the section.

In my opinion, this legislation will, if it becomes operable, seriously discriminate
ajjainst the employees of small businesses. Large businesses, with their superior
resources and bargaining power, can enter into custom-made contracts with insur-
ance companies providing for medical expense reimbursements for employees which,
if not supplied through an insurance company, would be violative of section 366 of
the 1978 Revenue Act. Small businesses do not possess the power to enter into such
contracts with insurance companies. Accordingly, they opt for the economy and
simplicity which goes with self-insured medical expense reimbursement plans.

Big businesses are more likely to have finely drawn employee benefit plans which
in many cases are in part dictated by the terms of collective bargaining agreements.
Small business can ill afford the inside or outside legal and accounting hel
necessary to understand and hope to comply with complex laws. Accordingly, small
businesses are more and more finding that they can’t cope with the ever-rising ride
of federal regulations. The natural result is that more and more small businesses
are abandoning fringe benefit programs because they can't afford the “hassle fac-
tor”. One has only to look at the experiences with abandonment of small company
pension plans following the enactment of ERISA to foretell what is going to happen
in the small business oommuniatfr if section 366 of the 1978 Revenue Act becomes
effective. Employers in the small business community are going to abandon their

plans for reimbursing employees for medical expenses.

To say that this law does not discriminate against small business is closely akin to
the observation that the French laws against sleeping under bridges, begging in the
streets and stealing bread were not discriminatory.against the poor because they
applied to the rich and poor alike. : ‘
indicated earlier in this statement, the Treasury has still not published an
g:oposed regulations about this new section and it's unlikely that lations will

available in time for employers to attempt compliance on the effective date. This
will add further confusion to the picture and give small businesses another reason
to abandon plans rather than go through the uncertainty and expense of adopting
new plans and then later amending and reamending them to attempt to bring them
into compliance with ever-changing Treasury interpretations of the law. Once plans
of this type are abandoned, it's unlikely they will be reinstated when the dust
settles several years from now.
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CONCLUSION

I respectfully urge that if the Subcommittee is not c{arepared at this time to
recommend the re, of section 366 of the Revenue Act of 1978, that it at least
defer the effective date to give Con;resa the opportunity to consider the implications
of section 366 of the Revenue Act of 1978.

APPENDIX To STATEMENT OF CONVERSE MURDOCH

SAMPLES OF TECHNICAL PROBLEMS UNDER SECTION 3668 OF THE REVENUE ACT OF
1978

1. Will employers be m1uired to submit information returns reporting taxable
benefits? The original legislation is silent regarding the employment tax and with-
holding duties under section 366. The Conference Report says there is no social
security tax or withholding associated with the provision. Under section
103(aX10XA) of the Technical Corrections Act of 1979, payments excludable under
section 105 of the Code will be free of withholding. No meéntion is there made of
social security taxes. As drafted, the provision of the bill says nothing about par
ments which are not excluded under e section 105—i.e., benefits made taxable
by virtue of section 366 of the 1978 Act.

The Ways and Means Committee mfort of the pending bill (H.R. 2797) states that
withholding will not be required “if it is reasonable to believe that the employee
will be allowed to exclude the payment [under the medical benefit plan} from gross
income * * *.” That statement is difficult to reconcile with the Conference Commit-
tee Report on the 1978 Act which ﬂatly stated that gayments under plans “would
not be subject to withholding tax * * *”, It is impossible to reconcile with the Joint
Committee Staff description of the pending bill where it is stated (at page 18 of the
Staff description): “The bill {H.R. 2197] would clarify present law by continuing the
withholding tax exclusion for reimbursements under a self-insured medical reim-
bursement plan, whether or not the plan is discriminatory {[emphasis supplied).”

2. Will government plans for government officers and employees be covered?

3. What will constitute “insurance’”? For example, can a single emglo er or a
small froup of employers own the insurance company which provides the benefits?
What if premiums for “insurance” are tied directly to the benefits paid?

4. In attempting to comply with sex anti-discrimination rules, can an employer
end up violating section 366 of the 1978 Act? For example—what if the members of
the prohibited goup are women and the other employees are men and the plan
pags maternity benefits?

. How will the rules be applied when an employer has an interest in a second (or
lt,llxi;d) business in another locale where certain medical care benefits are not feasi-

e

8. How can one determine whether a particular employee is one of the highest
paid 256% when there are less than four employees?

7. May the employer reimburse all employees for health care insurance premiums
based on levels of compensation? Is such a plan “self-insured’’?

8. Will Treasury §o along with Conference Committee definitions of part time and
seasonal employees’ :

9. Under a plan which requires three years of service—what breaks in service will
re?ulre the commencement of a new three year employment period?

4 0. ??esthmallcin an employee an officer late in the plan year retroactively
uali e plan
isﬂ. at i8 the definition of an “officer””? For example, is a clerical employee
designated an Assistant Treasurer solely to enable that person to sign state unem.
ployment tax return forms an “officer’’?

12. Will the Treasury agree with (and can it effectively and fairly administer) the
suggestion in the Conference Committee Report that plans should not be retroac-
tively disqualified if “the plan has made reasonable efforts to comply with tax
discrimination rules"?

13. Will the Treasury agree that section 366 as written permits integration with
plans of other employers?

14. How will “plan” be defined in the regulations? Assume a clearly non-discrimi-
natory written plan and late in the year the emplorer, without amending the plan
pays substantial hospital bills for the terminally ill wife of a junior executive. Is
such s;' ggg;nent part of the plan and therefore is the whole plan retroactively

uali

15. Is the typical Blue Cross or Blue Shield plan insurance? Cf, the Finance
Committee report on the 1978 Act where it was stated that insured plans means

55-169 0 - 80 - 10
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those in which beneflts are "providedizy a licensed insurance company"”, Sen. Rep.
95-1268, p. 186. What of a plan utilizing a section 501(cX9) organization (i.e., on
exem% emgloyeea’ beneficiary associations)?

16. How does one apfly the part time employee exclusion rule? Assume the same
employee works part time for some of the year, but full time during other periods
(e.g., 10 hours ogr week while attending school, but 40 hours per week during school
vacation periods)? Does the employee shuttle between being covered and not cov-
ered? What if the employee becomes ill during a period of part time service, but
incurs reimburaeable expenses while in full time status?

17. Must an employer pay benefits for an employee who is terminated? For an
emgloae on leave of absence? For an employee on terminal leave?

18. Can there be a “plan” which promises nothing but permits the employer at
the end of each year to retroactively reimburse for expenses on a non-discriminato-

basis after seeing the extent of exposure?

Note these are but samples of the problems. Every day more problems surface.

en the section becomes fully effective, the flood of problems will accelerate.)

SUPPLEMENTAL STATEMENT SUBMITTED BY CONVERSE MURDOCH, Esq.

On November 7, 1979, I, on behalf of the Small Business Council of Americs, Inc.,
submitted a statement to the Subcommittee regarding H.R. 2797 (the Bill).

I appeared as a witness at the hearings on November 7, 1979. At that time 1
learned for the first time that the Treasury Department had prepared a long
statement setting forth additional proposed technical corrections to be included in
H.R. 2197, Senator Byrd, who was presiding at the hearing, stated that in view of
the fact that the public had not been informed in advance about this supplemental
submission by the Treasury, he was going to hold the record open for another two
weeks to permit representatives of the public to comment on the Treasury’s supple-
mental submissions.

The purpose of this supplemental statement is to comment on the parts of the
supplemental submission of the Treasury having to do with § 366 of the Revenue
Act of 1978 (PL 95-600) (the “Act”).

THE TREASURY IN ITS SUPPLEMENTAL SUBMISSION PROPOSES TWO ADDITIONAL CHANGES
WITH RESPECT TO SECTION 366 OF THE ACT—HAVING TO DO WITH BELF-INSURED
MEDICAL EXPENSE REIMBURSEMENT PLANS

The first proposal of the Treasury is to change the Act and the Bill to exclude
raymenu under self-insured medica! expense reimbursement plans from withhold-
ng whether or not the particular plan complies with the provisions of § 366 of the
Act. The second pro of the Treasury has to do with clarification of the effect of
pre-1980 reimbursements on the qualification of the plan for post-1979 periods.

Small Business Council of America, Inc. favors both of the changes suggested in
the Treasury's suf lemental submission.

The first (i.e., the exemption from withholding) takes care of one of the many
technical problems pointed up by the Small Business Council of America, Inc. in its
previous submissions to this and other committees. The second suprlemental pro
al by the Treasury Is also approved by the Small Business Council of America, Inc.
although the technical problem covered by the second proposal is not one which our
organization believes was of substantial import.

THE SUPPLEMENTAL SUBMISSIONS BY THE TREASURY DEMONSTRATE ANEW THE NEED
FOR A DEFERRAL OF THE EFFECTIVE DATE OF SECTION 366 OF THE ACT

In the November 17, 1979 submission by Small Business Council of America, Inc. to
the Committee, there were a great many technical problems with § 366 of the Act
listed there. Eighteen of these technical problems were listed in an Appendix to the
original statement. One of the Treasury’s supplemental submissions takes care of a
part of one of the eighteen technical problems pointed up b‘y; our organization,

This development is all to the good. However, the mere fact that the ury at
this late date has seen fit to make a sugrlemental proposal to take care of one of
e%hteen resently known technical problems dramatically demonstrates why the
effective date of § 366 of the Act should be postponed.

By virtue of this supplemental submission by the Treasury Department, I'm
convinced that if given a reasonable period of time, those concerned with the tax
treatment of medical expense reimbursement plans could come up with recommen-
dations to the Committees of Congress, which would minimize the technical prob-
lems and hopefully achieve some of the goals of the sponsors of §366 without
sacrificing worthwhile medical expense reimbursement plans.
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I believe that open discussions between representatives of the Treasury, the tax
writing Committees of Congress and affected employers and employees could lead to
worthwhile legislation.

. CONCLUSION

Small Business Council of America respectfully urges the Committee to give.those
concerned with self-ingsured, medical exfeme reimbursement plans a fair chance to
work on elimination of technical and policy problems associated with the enactment
of § 366 of the 1978 Act. .

Senator Byrp. Is Mr. Thomas W. Power present?

‘Mr. PowgR. Yes, Mr. Chairman, right here.

Senator BYrp. Are you proposing a technical correction?

Mr. Powgr. A technical correction, at least we think as we
construe it to be a techmical correction. I have a prepared state-
ment but I would like to submit it in full for the record and then
just make a brief summary if I may of the statement as submitted.

Senator Byrp. That is satisfactory.

STATEMENT OF THOMAS W. POWER, GENERAL COUNSEL,
* FOODSERVICE AND LODGING INSTITUTE

. Mr. PowgR. My name is Thomas Power and I am general counsel

of the Foodservice and Lodging Institute, a Washington-based trade
industgogroup of 35 of the Nation’s largest multiunit and multi-
State and lodging companies. Collectively, these companies
own, operate, or have franchise agreements with more than 38,000
individual establishments, have annual sales in excess of $21
billion and employ in excess of 2.5 million persons. This employ-
ment figure represents almost 256 percent of the total employment
force in the entire restaurant industry. )

Let me say at the outset, Mr. Chairman, the targeted jobs tax
credit is a good law. It recognizes the problems of acute unemploy-
ment within these groups, and it is the first real positive step
taken by the Federal Government to enlist business and indust
in the massive fight to reduce unemployment within specific hard-
to-employ sectors of the population.

We are here today to respectfully request that this committee
include in the Technical Corrections Act of 1979 a clarification
indicating that 19-year-olds are covered under the work study cate-
gory in the targeted jobs tax credit. 4

As we_ understand it, the proposed Technical Corrections Act of
1979 currently contains fouéj)rovisions to clarify the targeted jobs
tax credit which was enacted by Congress in 1978 as J)art of the
1978 Revenue Act: (1) Correction of the expiration date of the
credit; (2) clarification of the effective date for election of the
credit; (3) clarification of the effective date for newly targeted
groups under the credit; and (4) clarification of the transitional
rule for fiscal year taxpayers claiming the credit.

The Technical Corrections Act should also include a clarification
indicating that 19-year-olds in cooperative education programs are
covered under.the legislation. :

As I am sure all of you are aware, one of the targeted groups for
which the TJTC can be claimed are 16- to 18-year-old youths who
are participants in qualified cooperative education programs. In
order to restrict use of this category to students who normally
progress through high school, and are developing initial job skills,
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the maximum age was established at 18, the traditional age of a
high school graduate. Unfortunately, this 16- to 18-year-old group-
ing does not reflect the normal age makeup of persons in these
high school programs. -

he 16-19 grouping also more clearly recognizes the demography
of the work-study program. It is not in the traditional high school
mold. Many students in these programs simply do not graduate
from high school at the age of 18 or earlier because of the social,
academic, or economic environment in which they have been
raised. A typical work-study student is from a low income family.
For example, a 19756 survey of %ost high-school work study students
indicated that 77.7 percent of the students were from families with
income levels below $12,000 yearly. A 1976 survey in eight South-
ern States indicated that 656 percent of the high school work study
students were from families with income of $10,000 or less. More-
over, many work-study students are dropouts who have been per-
suaded to return to school. Clarifying the tax}eted age bracket of
students to include 19 will further encourage dropouts to return to
school and will encourage employment of these dropouts.

The effectiveness of the targeted jobs credit will be evaluated by
both the Government and outside agencies. The Department of
Labor uses, and outside agencies widely accept, 16 to 19 as a
natural grouping in its analysis of youth employment. Evaluations
of the jobs tax credit and ease of administration in the required
reporting by the Secretaries of Labor and Treasury would be facili-
tated by a grouping of 16 to 19 for work study students.

Furthermore, duringla recent hearing before the Select Revenue
Subcommittee of the House Ways and Means Committee, the U.S.
Treasury stated that it does not oppose much a minor adjustment
and the revenue cost of this clarification is minimal.

The 16 to 19 grouping more effectively stimulates employment,
recognizes the demography of the work study program, would en-
courage the return to school and employment of dropouts, and is
not expensive.

This is a logical clarification and one that will benefit employers
and employees alike. We believe that of all seven specific targeted
categories, our most reliable and trainable workers come from the
work-study group. This is probably because these young men and
women have demonstrated their desire to work while continuing
their much-needed education. Several companies have pointed out
to me that some of these young persons from the work-study cate-
gory are now entering or have completed management training
programs. Several, who started as crew workers and kitchen help,
are now assistant managers and will some day manage their own
operation. -

In summary, Senator, Congress intended to include all students
who normally progress through high school and are in work-stud
programs when it developed this legislation in 1978. A 16- to 19-
year-old grouping clarifies this congressional intent by recognizing
the unique nature of the work-study student body. At the same
time, Congress will be providing thousands more young men and
women with improved opportunities to secure meaningful
em.lployment.

hank you.
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Senator Byrp. Thank you Mr. Power.

I understand that Senator Stone of Florida is interested in this
matter also. -

Mr. Power. That is correct, Senator.

Senator BYrp. If he is not able to be here before the committee
a%urns, I will have his testimony made a part of the record.

r. PowgR. We appreciate that very much. Any support we can

get. _
Senator Byrp. Thank you, Mr. Power.
Mr. Power. Thank you very much.
{The prepared statement of Mr. Power follows:]

PREPARED STATEMENT OF THOMAS A. POwWER, GENERAL COUNSEL, FoODSERVICE
AND LODGING INSTITUTE

Good afternoon, Mr. Chairman and members of the Committee on Finance. My
name is Thomas W. Power and [ am general counsel of the Foodservice and Lodging
Institute, a Washington-based trade industry group of 35 of the nation’s largest
multi-unit and multi-state food and lodging companies. Collectively, these companies
own, operate or have franchise agreements with more than 38,000 individual estab-
lishments, have annual gross sales in excess of $21 billion and em loy in excess of
2.6 million persons. This employment figure represents almost 26 percent of the
total employment force in the entire restaurant industry.

Let me say at the outset, Mr. Chairman, the Targeted Jobs Tax Credit is a good
law. It recognizes the problems of acute unemployment within these groups, and it
is the first real positive step taken by the Federal Government to enlist business
and industry in the massive fight to reduce unemployment within specific hard-to-
employ sectors of the population.

e are here today to respectfully re%yest that this Committee include in the
Technical Corrections Act of 1979 a clarification indicating that nineteen year olds
are covered under the work study category in the Targeted Jobs Tax Credit.

As we understand it, the pro Technical Corrections Act of 1979 currently
contains four provisions to clarify the Targeted Jobs Tax Credit which was enacted
by Congress in 1978 as part of the 1978 Revenue Act:

- 1. Correction of the expiration date of the Credit.
2. Clarification of the effective date for election of the Credit.
3. Clarification of the effective date for newly targeted groups under the Credit;

an . .
4. Clarification of the transitional rule for fiscal year taxpayers claiming the

it.
The Technical Corrections Act should also include a clarification indicating that
19 year olds in cooperative education programs are covered under the le%is ation.
As I am sure all of you are aware, one of the targeted groups for which the TJTC
can be claimed are 16 to 18 years old youths who are participants in qualified
cooperative education programs. In order to restrict use of this category to students
who normally progress through high school, and are develoriniinitial Job skills, the
maximum age was established at 18, the traditional age of a high school graduate.
Unfortunately, this 16-18 year old grouping does not reflect the normal age make-
up of persons in these high school programs.
The 16 to 19 grouping also more clearly recognizes the demography of the work-
study program. It is not in the traditional high school mold. Many students in these
rograms simply do not graduate from high school at the age of 18 or earlier
gecauae of the social, academic, or economic environment in which they have been
raised. A “typical” work-study student is from a low income family. For example, a
1975 survey of post high-school work study students indicated that 77.7 percent of
the students were from families with income levels below $12,000 yearly. A 1976
survey in eight Southern states indicated that 65 percent of the high school work
study students were from families with income of $10,000 or less. Moreover, man
work study students are dropouts who have been persuaded to return to school.
Clarifying the targeted age bracket of students to include 19 will further encourage
dropouts to return to school and will encourage employment of these dropouts.
e effectiveness of the tal;ﬁted jobs credit will be evaluated by both the govern-
ment and outside afencies. e Department of Labor uses, and outside agencies
widely accept, 16 to 19 as a “natural” grouping in its analysis of youth employment.
Evaluations of the jobs tax credit and ease of administration in the required report-
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ing by the Secretaries of Labor and Treasury would be facilitated by a grouping of
16 to 19 for work study students.

Furthermore, during a recent hearing before the Select Revenue Subcominittee of
the House Ways and Means Committee, the U.S. Treasury stated that it does not
oppose ’such a minor adjustment and the revenue cost of this clarification is
minimal. s

The 16 to 19 grouping more effectively stimulates employment, recognizes the
dermography of the work study program, would encourage the return to school and
employment of dropouts, and is not expensive. g
his is a logical clarification and one that will benefit employers and employees
alike. We believe that of all seven specific targeted categories, our most reliable and
trainable workers come from the work study group. This is probably because these
young men and women have demonstrated their desire to work while continuing
their much-needed education. Several companies have pointed out to me that some
of these t'e‘fvoung persons from the work-studge category are not entering or have
completed management training programs. Several, who started as crew workers
and kitchen help, are now assistant managers and will some day manage their own
operation.

In summary, Senator, Congress intended to include all students who normally
progress through high school and are in work study programs when it developed
this legislation in 1978. A 16 to 19-year-old grouping clarifies this Congressional
intént by recognizing the unique nature of the work study student body. At the
same time, Congress will be providing thousands more young men and women with
improved opportunities to secure meaningful employment. .

- Senator Byrp. The next witness is Mr. Bradford L. Ferguson,
Associate Tax Legislative Counsel, Department of the Treasury.
Welcome, Mr. Ferguson.

STATEMENT OF BRADFORD L. FERGUSON, ASSOCIATE TAX
LEGISLATIVE COUNSEL, DEPARTMENT OF THE TREASURY

Senator Byrp. Incidentally, before you start you heard Mr. Pow-
er’s testimony here a moment ago, I believe. Do you have any
comment on his proposal? '

Mr. FErGUSON. I was not here for that statement, Mr. Chairman.

Senator Byrp. All right. :

Mr. FErGUsON. Mr. Chairman, I would like to discuss three bills
today. The first bill is H.R. 2797, which is the Technical Correc-
tions Act. That bill would provide certain nonsubstantive changes
in four revenue acts passed in 1978. :

Senator Byrp. Let me be sure I understand what you are testify-
ingvon. You are testifying now on the House passed proposal, are
you?

Mr. FerGusoN. That is right. .

lSen?gor Byrp. Not on additions to that but on the House propos-
al itself.

Mr. FErRGUSON. That is correct, Mr. Chairman. My statement in
itself will be devoted to the House bill. Attached to that statement,
and now being distributed, is a description of amendments that
have been proposed since the House bill was adopted. Those
amendments have been reviewed by the Senate Finance Committee
staff and Treasury staff in conjunction with the-staff of the Joint
Committee on Taxation. :

Senator Byrp. Now let me see if I understand this. I have some-
thing called attachment.

Mr. FErGUSsON. Yes.

Senator Byrp. And it is 45 pages. Now are these 45 pages of
proposals that you are proposing to the committee today?



147

Mr. FErgusoN. Those are proposals that have been written up by
_the Joint Committee staff after consulting with the Senate Finance
Committee staff and with us at Treasury. We have no objection to
any of those items. We support the package of proposals as techni-
cal nonsubstantive amendments to the 1978 legislation.

Senator Byrp. My staff did not get this until yesterdiy. The
public has not had access to it at all.

Mr. FERGUSON. Mr. Chairman, I think a possible benefit from my
testimony is to put these proposals before the public prior to the
markup session. I recognize that the hearings today will not focus
on them. But perhaps through written comments and through
other public contacts with staff, we can determine whether there
are any problems. As best as we can tell, from the point of view of
Treasury staff, these proposals are all technical amendments; and
they should be noncontroversial.

Senator Byrp. That is fine. I would assume that is the case but
this committee had submitted to it not long ago some legislation
which was suggosed to be merely a simplification. After review, it
was determined that it had a very radical effect on a multitude of
individuals. We had to hold the entire piece of legislation because
of what purported to be a simplification was indeed a very substan-
tial change, a very dramatic change and a very undesirable change.
It had the complete and total opposition, and I think justifiably so,
of farm bureaus all over the country. So while I am willing to
assume for the time being that these are purely technical changes,
we are faced with 45 pages here that you are coming in with today.

What I would propose to do is to put these proposals in the
record and make a decision later on whether it is necessary to hold
a hearing on it. This committee can ({)roceed right now, and I think
the committee is willing to proceed right now, on the technical
corrections bill passed by the House. Everyone has had an opportu-
nity to look that over. No one has had an opportunity outside of
your staff and the committee staff to know what is in these 45
pages and it is very difficult for the committee today to attempt to
digest 45 pages of new amendments of a highly technical nature.

ow, Mr. Ferguson, I wonder if you would mind, Senator Stone
was to be the first witness today and he was detained at a meeting
that I attended. Senator Stone attended a meeting also with Vice
President Mondale and the Secretary of State Vance but Senator
Stone is here now, and he does have another committee meeting. If
you don’t mind I believe I will call on Mr. Stone and then we will
come back to your proposals.

Mr. FErGUSON. I am pleased to defer.

Senator Byrp. Thank you.

Senator Stone.

STATEMENT OF HON. RICHARD STONE, A US. SENATOR FROM
THE STATE OF FLORIDA

Senator SToNE. Thank you, Mr. Chairman.

Senator Byrp. I announced earlier that you were tied up in
another meeting.

Senator SToNE. Thank you, Mr. Chairman, very much. I will be
brief because I know the committee is pressed for time.
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Mr. Chairman, on behalf of myself and Senators Thurmond,
Boren, Hollings, and Bentsen as cosponsors of S. 1861, I am asking
that the committee include the substance of that bill in the Techni-
cal Corrections Act of 1979. '

Briefly, what it does is to add 19-year-olds to the existing pro-
gram of targeted jobs tax credits for work study students of the 16-
through 18-year-old age group. The reason why 19-year-olds should
be added as a technical correction, as opposed to a major substan-
tive correction, is that in passing this program a little more than 1
year ago Congress intended to include the group of disadvantaged
students which do in fact include 19-year-olds. '

Why does it include 19-year-olds? Because this is a socioeconomic
group that takes a little longer to finish high school; a lot of them
are dropouts who think better of the situation and go back to
school. We are really talking about as many as 50 percent of the
target group being omitted by reason of this technical limitation to
18-year-olds, when it should have been 19-year-olds.

In testimony regarding a similar bill on the House side the
Treasury Department has testified that they will not object to this
inclusion because the revenue impact loss is minor, the whole cost
per year being less than $5 million. It could add as many as 20,000
targeted jobs. Business and industry is most anxious to work with
this 19-year-old group, along with the 16- through 18-year-olds.

This project is actually working. It is helping young people who
are most in need of work, the unemployed high school student type
of person. By adding a tax credit it gets them into learning busi-
ness and employment skills.

Instead of losing time at a time when we should act quickly,
since the congressional intent was quite clearly to include the
actual group of targeted young people which physically and chrono-
logically does include 19-year-olds, we think—those of us to who
are cointroducers of this bill—that it probably does belong and
easily can be put into the Technical Corrections Act of 1979.

Senator Byrp. Thank you, Senator Stone. Do you happen to
know the attitude of the Treasury on this?

Senator STONE. Yes; they do not object, they testified on the
House side to a similar bill. I will give you the number, H.R. 3586.
In their words they do not oppose this relatively minor change.

Senator Byrp. Thank you, sir. :

Senator Boren. .

Senator BoreN. I have no questions. I want to endorse what
Senator Stone has said. I think he has made the case very well and
I think it is very important that we correct the inadequacy in the
present rule so that the 19-year-olds will qualify and I commend
him for taking the lead in this situation. .

Senator Byrp. Thank you very much. '

Ser:iator StoNE. I ask that my statement be made part of the
record.

Senator Byrp. Yes; so ordered.

Senator StoNE. I thank you, Mr. Chairman.

Thank you, Senator Boren.

[The prepared statement of Senator Stone follows:]
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PREPARED STATEMENT OF SENATOR STONE .

Mr. Chairman, 1 appreciate the Finance Committee granting me the time to
speak in behalf of broader employment opportunities for the youth of America. You
are well aware of the shamefully high unemployment rate among teen-agers, so I
will not dwell on those statistics. In 1978 this Committee, through its conference
report, had the foresight to recommend to the Senate an expanded Target Jobs Tax
Credit Program including employer tax credits for individuals of ages 16 through 18
who are participants in a qualified high school or vocational school sponsored work-
study program. The Committee indicated at that time its intention to focus employ-
ment incentives on those individuals who had high unemployment rates, and on
groups with special employment needs.

The Labor Department indicates that this program, though not yet fully matured,
is having a positive impact: the department's Targeted Jobs Tax Credit report
covering activity through August 1979, for example, show that 68.1 percent and 11.2
percent respectively of 14,000 certifications issued went to disadvantaged youth and
to handicapped persons. In the work-study category 10,800 students were partici-
pants at the end of September 1979. This is a 109 percent increase over the 4,165
reported as cumulative participants in August.

e experience of employers in this program, however, shows that we can do even

more to improve the effectiveness of tax credits for youth in work-study programs.
. Employers have found that the targeted group of 16-18 year olds includes less than
50 percent of the students actually enrolled in work-study and vocational education
training. Employers have found that the natural age group for students who work
fiigd are at the same time educating themselves for a brighter future is 16 through

If this Committee would accept my bill, S. 1861, which is co-sponsored by Senators
Boren, Thurmond, Hollings, and Bentsen, as part of the Technical Corrections Act
of 1979, we would qualify 19 year-old vocational education students for the tax
credit. We would then impact about 70 percent of students enrolled in work study
programs. By making this adjustment in law we would simply and directly accom-
plish what the Conﬁress intended in 1978, that is to reflect the normal age make-up
of persons in these high school programs.

There is no logical reason for excluding 19 year-olds who, because of socio-
economic factors, simply take longer to complete a high school education. Nineteen
year-olds are ineligible because Congress did not realize that the demography of
work-study students programs is not in the traditional high school mold. -

Ir ize that we, the sponsors of S. 1861, are asking the Committee to make a
technical correction that has substantive overtones, but we believe that by enlarging
the class of work-study students who would qualify for the tax credit employment
incentive, this Committee would do no more than establish the objective desired by
the Congress in 1978. Moreover, the Treasury Department stated in recent hearings
on this issue in the House of Representatives that it does not oppose such a change;
the revenue lost would be minimal.

In summary, when it developed this legislation in 1978, Con, clearly intended
to include all students who normally grogresa through high school and are in work-
study programs in order to develop their initial job skills, in the group eligible for
the targeted jobs credit. A 16-19 year old grouping clarifies this congressional intent
by recognizing the unique nature of the work-study student body. A Finance Com-
mittee technical correction that will accomplish this intent would be reasonable, it
would be proper and it would be efficient. I urge the Committeé to make this
improvement i1n the Targeted Jobs Tax Credit Program.

Senator Byrp. Mr. Ferguson.
I am sorry to have interrupted you, Mr. Ferguson.

.Il\{q:g? your testimony first will be on the House-passed proposal,
will i

STATEMENT OF BRADFORD L. FERGUSON—RESUMED

Mr. FErGUSON. Yes, that is correct. )

Senator Byrp. I don’t want to suggest—is that the way you wish
to proceed? )

Mr. FercusoN. Yes. The body of my statement relates entirely to
the House-passed bill, and the additions that have been discussed
at the staff level are all contained in the attachment.

Senator Byrp. Why don’t you first deal with the House-passed
legislation?
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Mr. FERGUSON. Very well.

(Iiwould ask that my entire statement be submitted for the rec-
ord.

Senator BYRD. Yes.

Mlx;.s FErRGUSON. I will summarize very briefly my written re-
marks. : -

Senator Byrp. Very good. :

Mr. FErGgUsoN. H.R. 2797 was drafted initially by the staff of the
Joint Committee on Taxation. It was drafted after consultation
with persons at Treasury and the Internal Revenue Service, with
private tax practitioners and other interested individuals. The bill
was subjected to hearings before the Ways and Means Committee,
and a few additions and a few modifications were added at that
point.

Significantly, the bill has remained truly a technical bill. It does
not now contain controversial substantive amendments that %/rlo-
long legislative debate. I believe its limited scope is important, Mr.
Chairman, in view of the timing problems that are posed for tax-
payers and the Internal Revenue Service. The return-filing season
is rapidly approaching for tax year 1979. In view of that fact, the
full Finance Committee approved, on October 2 of this year, a list
of eight amendments that were especially important for purposes
of the IRS forms and the IRS instructions.

Senator Byrp. The committee, as I recall, approved them in
principle, but they are still a part of this bill.

Mr. FErRGUsON. That is correct.

There are additional items in the House-passed bill that are very
important from the standpoint of taxpayer compliance. They
should be passed as soon as possible in order to make the law
certain, to make it clear for taxpayers.

Senator Byrp. I think the committee could act almost immedi-
ately on-the House-passed portion of the bill. Now you present the
committee with a little different problem, 45 pages of new amend-
ments which we were not aware of, as committee members we
were not aware of them until today. My staff first knew of it
yesterday.

Mr. FERGUSON. Let me say a few words about the attachment.
For the most part, those proposed changes address drafting errors
that were not made at the committee level, but were made by staff
in the rush of legislative activity in 1978. The proposals relate to
decisions that in most cases, were actually made in the drafting
sessions as opposed to committee sessions. Mr. Chairman, you are
certainly correct in saying that the proposals should be carefully
reviewed; I think they should be reviewed with the idea of deter-
mining whether or not these modifications more clearly reflect the
congressional intent. We hope that a review can be accomnplished
rapidly. We think each of these proposed amendments is technical,
and we hope that this consideration does not delay passage of the
bill. We appreciate your concerns in that regard, Mr. Chairman."

Senator BYrp. Let me ask you this. Suppose we take the attach-
ment and ask the Treasury and the Finance Committee staff and
the joint committee staff and the subcommittee staff, representa-
tives of those four entities, to go over these proposals and if no
problem seems to develop, leave the record open for 2 weeks. I
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think in 2 weeks we ought to know from the public whether the
public feels it presents any problem. I just feel the public ought to
have an opportunity to review the proposed changes. Do you think
that 2-week period would be detrimental?

Mr. FERGUSON. No, Mr. Chairman. It is important that the public
review what has been proposed in the attachment. I think that can
be done within a 2-week period. The persons who are interested in
those provisions should be able to receive notice very rapidly. They
would read the tax publications, and we could get a very rapid
feedback from them.

Senator BYrp. Very good.

Now do you want to comment on the attachment? I don’t mean
go into every detail of it but are there certain aspects that you
think the committee’s attention should be called to?

Mr. FErGUsON. Mr. Chairman, a number of these provisions re-
late to technical changes already in the House bill; in a sense, some
of the changes are technical corrections to technical corrections. In
reviewing suggested additions to the House bill, the staffs have
tried to keep the bill limited; in those cases where we thought a
substantive policy issue was involved, we kept the proposal out of
the attachment. In our view and in the view of the joint committee
staff, and the Senate Finance Committee staff, these are truly
technical amendments.

I am not sure it would be worthwhile for me to go into them in
any greater detail at this point, Mr. Chairman. .

nator Byrp. Very well. I just happened to look at page 15,
specially “Effective date for certain deferred compensation pay-
ments to independent contractors.” Now what does that do?

Mr. FErGUSON. In the Revenue Act of 1978, there was a statutory
change that involved payments made under deferred compensation
arrangements. The old rule had said that, if an employer main-
tained a nonqualified pension, profit-sharing plan or similar plan,
he could not obtain a deduction for contributions until the amounts
were included in the income of the employee recipients. In 1978,
that old rule was expanded to include deferred compensation of
independent contractors and was also clarified to apply expressly
to plans not ordinarily of the type considered to be pension, profit
sharing, or similar plans, .

The effective date of the new rule is for taxable years beginning
after December 31, 1978. It has come to the attention of staff that,
in the case of certain insurance trusts and most particularly in the
case of a Florida trust that acts on behalf of some 6,000 attorneys,
amounts credited to accounts of member attorneys as commissions
on title insurance may technically be considered deferred compen-
sation. To provide security for policyholders, the commissions are
generally not paid to the Florida attorneys for at least 7 years after
being credited. - : ‘ ’

In that case, the burdens of complying with the new provisions
seem to be more difficult than in the usual case. It is not the
garden variety deferred.compensation. plan with respect to those
particular kinds of trusts.: It seems reasonable to provide a little
more time for them to comply. For that reason, the proposal would

rovide a 1-year postponement, until taxable years beginning after
ecember 31, 1979, with respect to such commissions by a title
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insurance company to its members. The proposed amendment deals
with a very limited situation that was really not considered square-
ly by the committee.

Senator Byrp. Thank you, Mr. Ferguson.

Senator Boren. _ )

Senator BoreN. Mr. Chairman, 1 have a question in another
technical area that is not covered by the bill but it is an area that
has been brought to my attention and I think it has come to the
attention of the Treasury before. That is, that individuals cannot
transfer proven oil and gas property into a corporation in exchange
for stock, so-called 315 transfer, without losing percentage deple-
tion on that property. I am talking about individuals who would
qualify as independent producers. This is because of an apparent
technical deficiency in section 613(a) of the Code which I believe
the Department has recognized in bill H.R. 5124 which has been
introduced by Congressman Lederer in the House and which I
supported to correct the problem. I know that last year there was
testimony by Mr. Halpern on this same problem before the House
Ways and Ni'eans Commiittee in which he said that since the corpo-
rations are permitted to transfer oil and gas properties it is appro-
priate to provide similar rules for individuals.

I wonder if the Department continues to take that position and if
you have any suggestions about what we might do to correct this
problem?

Mr. FERGUSON. Senator Boren, as you mentioned at the outset,
this particular problem does not relate to the 1978 legislation; it
relates to the Tax Reduction Act of 1975. So the amendment is
perhaps beyond the scope of the technical corrections bill. However,
the Treasury Department continues to believe that this is an unob-
jectionable proposal. We would not op}gose its passage.

The problem arises under the Tax Reduction Act of 1975 because
that act seeks to prohibit the proliferation of proven oil and gas
property that is eligible for percentage depletion. Percentage deple-
tion was limited by that act, as you know, to small producers.
Generally proven property cannot be transferred and remain eligi-
ble for percentage depletion. There is currently an exception from
the nontransferability rule in the case of a corporation that trans-
fers proven oil and gas property to another controlled corporation.
But the exception does not apply in the case of an individual
transferor. We see no reason why it should not, so we have no
ob{'glction to the proposal as you outlined it.

e do have some technical problems with the drafting. We have
been in touch with your staff in that regard, and we have talked to
the joint committee staff. I think we can work out those problems.
At least to my knowledge everyone has the same intent; it is just a
question of getting there with the right statutory language. I would
suggest, if you are willinf, that we could again contact your staff
and try to determine the language that everyone can agree upon to
accomplish the objective. : :

Senator BoOREN. I appreciate the answer very much and look
forward to working with you on it. We are not wanting to expand
the scope or the nature of those who are entitled to tuke percent-
age depletion or to take advantage of it but that it seems to me we
are unduly penalizing individuals who for many reasons may want
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to transfer to a wholly owned corporation where you are dealing
with the very same individuals, very same producers and I hope we
could find a way to do it. We look forward to working with you on
it.

Mr. FErGgusoN. Thank you. .

Senator Byrp. Thank you, Senator Boren.

You mi%ht tell the committee just what page 45 of the attach-
ment does?

Mr. FERGUSON. Page 45 relates to a provision that was added in
1978 legislation. The earlier Tax Reform Act of 1976 provides for
special estate tax valuation for certain farm property, so that the
property can be valued for farm purposes and not at its highest
and best use in some other commercial venture. There is a safe-
guard in the 1976 act to prohibit the heirs of the decedent from
transferring the property; the property must be kept within the
{):mil for 15 years in order to avoid a recapture of the estate tax

nefit.

It was pointed out in 1978 that recapture might be involved in
instances where the inherited property was involuntarily convert-
ed—for examgle, through a casualty. Legislation in 1978 waived
recapture if the converted property is replaced by similar property
of at least as much value. That 1978 rule creates a problem, howev-
er. The 1976 act gives the Government a lien against the inherited
property to protect the potential recapture amount in the event the
property is disposed of prematurely. If that property is converted to
another piece of property, the lien may not apply to the same
equity interest. Let me give you an example.

If the property that was originally subject to the Government
lien had no mortgage debt and was worth $100,000, the Govern-
ment would have a good lien for up to $100,000 of equity. If,
however, that property were converted to property having the
same cost, $100,000, the Code does not require that the heir have
an equity interest of $100,000. The new progert might be pur-
chased for a down payment of perhaps $10,000. In that case, the
Government’s lien has obviously been substantially eroded. What
this amendment would do is to keep the Government on a parity so
that its lien would not be impaired by this involuntary conversion.

Senator Byrp. Thank you, Mr. Ferguson.

Do you have another or other bills before the committee today
you wanted to comment on? ‘

b Mfg FErRGUSON. Just two others, Mr. Chairman, and I will be
rief. :

S. 873 deals with a very limited situation that arises under code
sections 911 and 913. As you know, those two sections provide
special tax benefits for Americans who live and earn income
abroad. There are two alternative requirements for qualifying for
the special tax benefits. An individual must either have resided in
a foreign country for one entire taxable fyeﬁlr or must have been
ph’i:sically present in that country for 17 of 18 months.

he Iranian situation has prompted some concern that persons
who could otherwise meet those requirements have been forced to
flee the country before the expiration of the 1-year or the 18-month

", period. This bill is a very limited attempt to zero in on that

problem and to permit the Secretary of the Treasury to waive
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those requirements where an individual can make a showing that
he would have fulfilled them had a war or civil uprising not
occurred.

We have no opposition to this bill. We have a couple of minor
technical chanfes that are outlined in my statement. I will not
discuss now unless you would like for me to do so.

Senator Byrp. That will not be necessary.

Mr. FErGusoN. The third bill is S. 15649, which deals with an
excise tax on sport fishing equipment. The tax is equal to 10
percent of the price charged for this equipment, and the issue is
the timing of payment. Under current law, payment must be made
to the Government within 9 days after the middle of every month.
The bill would defer payment so that generally the tax liability
would not be owed until the end of the quarter following the
quarter in which the goods were shipped by the manufacturer.

The apparent reason for this change, as stated by the proponents
of the bill; is that the manufacturers ordinarily ship the goods
throughout the year, grant very liberal credit terms and therefore
cannot matth payment from the distributor with the excise tax
payment to the Government. ‘

e think that these credit terms do not justify a special tax rule,
however. We note that other expenses also have to be carried by
the manufacturers if they are to use these special credit terms.
They have to pay currently their maintenance costs, their utility
costs, their wages, and their raw material costs in spite of the
credit terms they grant the distributors.

We also fear that this kind of amendment may open the door to
other taxpayers who would like the tax system to be accommodated
t{%‘é’heir own business practices. For those reasons we oppose S.

Senator Byrp. Do you oppose S. 1549 and you favor S. 873?

Mr. FErRGUsON. That is right.

- . Senator Byrp. Earlier, Mr. Converse Murdoch, representing the
Small Business Council of America urged that section 366 of the
1978 act, that the effective date be deferred so that various techni-
cal corrections could be made in that section. What would be your
view on that?

Mr. FErGgusoNn. This may be an appropriate time to mention a
couple of the provisions in the attachment. There are two propos-
als, agreed upon at the staff level, that would alleviate the prob-
lems that some small businesses may otherwise have with respect
to section 366 of the 1978 Revenue Act.

One amendment relates to withholding tax requirements. We
have heard the argument that employers may have difficulty in
determining the amount of income tax to withhold on medical
reimbursements because, in some cases, the taxable amount is not
apparent to the employer until the end of the year. Of course, he
has to withhold throughout the year. To eliminate that problem, a
proposed amendment provides that withholding would not be re-
quired with respect to medical reimbursements without regard to
whether or not plans discriminate, and therefore result in income

to employees, or do not discriminate, in which case there would.be . -

no tax liability.
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There is a second remedial amendment that relates to the com-
utation of amounts includable in income. The effective date in the

venue Act of 1978 is with respect to plan years that end after
1979. It was pointed out that, in the case of fiscal year plans,
, employees might have to take amounts in‘o income for 1980 that
related to payments actually made during 1979. The Technical
Corrections Act, as passed by the House, makes it clear that no
amounts reimbursed prior to 1980 will be included in the income of
employees. :

In the attachment is a proposal that goes one step further. This
additional proposal would say that, for purposes of determining
whether or not a reimbursement in 1980 is taxable to the
employee, no reimbursements in 1979 would be considered in ap-
plying the new rules, The effect of this pro 1 is not to count
discriminatory payments in 1979 against employees in determining
the tax treatment of payments in 1980.

So those two amendments have alleviated some of the problems.
Of course, in the 1978 act itself there was a general postponement
of the effective date through 1979 in recognition of the fact that
employers might need some time to comply with the new provi-
sions. We think that, with the changes already in the Technical
Corrections Act plus the changes being proposed in the attachment,
there is no need for further postponement of the effective date.

Senator Byrp. What types of small businesses use medical reim-
burs;ment plans, primarily doctors and lawyers? Is that the situa-
tion : ’

Mr. FErGuUsoN. In some cases, doctors and lawyers may incor
rate for that reason. Many other small businesses, prior to the 1978
act, had provided reimbursements for just one employee, and that
limited coverage was the abuse this committee had in mind when
the 1978 act was passed.

The problem that the committee saw—and that we saw from the
standpoint of Treasury—was not that there is something necessar-
ily wrong with permitting medical reimbursements on a tax-free
basis. But if that is done, it should be done for a wide range of
employees. Of course, in the pension area there is the requirement
that tax benefits be available only if the coverage is nondiscrimina-
tory. The intent in 1978 was to apply a similar type of rule in the
health plan area.

Senator Byrp. Section 366 applies only to the self-insured as I
understand it.

Mr. FErGUSsON. That is right.

Senator Byrp. And not to the insured plans.

Mr. FerGcusoN. That is right.

Senator Byrp. Mr. Kiley representing the Norfolk & Western
Railway asked the committee for clarification in the way of a
:ﬁch‘l;ical amendment to section 374. Do you have any comment on

at?

Mr. FErGUsON. I was not g}l‘esent for his testimony and I am not
sure what he is proposing, Mr. Chairman. It is hitting me out of
the blue. Perhaps we could review the statement and be prepared
at a later date, at markup or earlier, to give our views on his
proposal. I am just not sure what he has in mind at this point.
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Senator BYRD. I think that would be better than for the Chair to
attempt to explain his position, just let the record speak for itself
and then you can make your comment on it.

Mr. FERGUSON. Fine.

[Comment follows:]

Mr. Kiley's proposal relates to the application of the consolidated return regula-
tions under Code section 1502. Upon the disposition of stock of an affiliated corpora-
tion, the oorporation disposing of that stock must recognize income to the extent of
the affiliate’s “‘excess loss account.” For this purpose, a disposition is deemed to
have occurred if the stock of a subsidiary corporation becomes wholl{"aworthless.

Norfolk and Western Railway is the parent corporation of Erie Lackawanna
Railway, which has an excess loss account. Erie Lackawanna is now involved in a
reorganization proceeding under the Bankruptcy Act. Since it transferred railroad
assets to ConRail in 1976, its financial position depends upon the finding of a special
court under the Regional Rail Reorganization Act of 1973.

In Mr. Kiley's statement, he proposes that, for ;{;rposee of the consolidated return
regulations, the stock of Erie Lackawanna not considered worthless until the
special court determination becomes final. We understand that the excess loss
account would nevertheless be triggered no later than the year Erie Lackawanna is
removed from the Norfolk and Western consolidated return. We also understand
that, under the 9groposed amendment, Norfolk and Western could take no action
subsequent to 1976 that would have the effect of preventing the triggering of an

. excess loss account with respect to Erie Lackawanna.

Based upon this understanding, we do not object to Mr. Kiley's proposal. However,
we would op its inclusion in H.R. 2797. This proposal cannot reasonably be
considered to be a technical correction to 1978 legislation.

Senator Byrp. There will be two additional Fanels. Will you be
able to stay and then make comment on any of the witnesses that
come up subsequently, too? :

Mr. FErGusoN. I would be happy to stay if you would like, Mr.
Chairman.

Senator Byrp. It might be helpful if you could.

Mr. FERGUSON. Thank you.

Senator Byrp. Thank you.

[The prepared statement and attachment of Mr. Ferguson fol-
low. Oral testimony continues on p. 168.]

STATEMENT OF BRADFORD L. FERGUSON, AssoCIATE Tax LeGisLATIVE COUNSEL,
DEPARTMENT OF THE TREASURY

Mr. Chairman and members of the subcommittee, I am pleased to have the
opportunity to present the views of the Treasury Department on three tax bills. The
bulk of my statement will be devoted to H.R. 2797, the “Technical Corrections Act
of 1979.” The second bill for discussion is S. 873, a proposal to waive in limited
instances the foreign residence or physical presence uirement for certain tax
benefits accorded individuals living abroad. The third bill is S. 1549, which would
defer payment of the excise tax in the case of sport fishing equipment manufactur-
ers.

H.R. 2787 (TECHNICAL CORRECTIONS)

About 1 year ago, in the final days of the 95th Congress, there was a spate of
legislative activity in the tax area. The conference reports on three major tax bills—
the Revenue Act of 1978, the Energy Tax Act of 1978, and the Foreign Earned
Income Act of 1978—were adopted on October 15, 1978. The Revenue Act alone
comprises about 200 pages of statutory language and over 100 provisions, with many
significant issues being resolved by the House-Senate conferees during the waning
hours of the session. The draftsmen performed remarkably well under the severe
time ptehrgssures; but as expected, there are some technical problems that need to be
corrected.

The purpose of H.R. 2797 is to effect the needed technical changes. It deals with
four tax acts adopted last Congress: the Revenue Act, the Energy Tax Act, the
Foreign Earned Income Act, and the Black Lung Benefits Revenue Act. The bill was
drafted initially by the staff of the Joint Committee on Taxation with the aid of
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comments from Treasury, the Internal Revenue Service and tax practitioners. A few
additional corrections were added to the bill after hearings in the Ways and Means
Committee. But signiﬂcant]éyl. the bill has remained free of controversial substantive
ch in the law; H.R. 2797 is simply an effort to reflect more accurately and
clearly the Congressional intent underlyin% the four tax measures just mentioned.

The extraordinary time pressures of last fall make passage of H.R. 2797 especially
important; however, the need for technical corrections is not an isolated phenom-
enon. Regardless of the time devoted to consideration and drafting of statutory
language, technical errors are inevitably discovered in major tax legislation. Prob-
lems range from clerical oversights, to ambiguous wording, to unforeseen and unin-
tended implications of an amendment. These problems become apparent as 1RS and
Treasury begin to prepare regulations and forms and as taxpayers and practitioners
seek to applly the new provisions to specific fact situations.

Prior to 1977, there was no established mechanism to correct the errors in tax
legislation. Taxpayers and tax administrators simply had to deal with the statutes
as originally drafted, and to accept many tax results that Congress did not intend.
However, with the introduction of the Technical Corrections Act of 1977, a formal
procedure was implemented to make technical modifications to the Tax Reform Act
of 1976. The 1977 Corrections Act, like the bill you are now considering, was drafted
initially by the Joint Committee staff with the cooperation of Treasury, IRS and
taxpayer representatives.

Our experience with the 1977 Corrections Act is instructive. Once Congress has
made a substantive decision on tax policy, both taxpayers and the Government have
a strong interest in assuring that the %olicy is implemented by proper statuto
language; the 1977 Act advanced this objective, and I believe the effort was well
received by all individuals concerned with the tax system. At the same time, the
process was impaired by delay; technical corrections for the Tax Reform Act of 1976
were not adopted until passage of the Revenue Act of 1978.

The protracted legislative course of the 1977 Corrections Act created a number of
problems. ‘For example, the delay affected IRS efforts to make timely and accurate
changes in tax forms. A number of changes were made in the 1977 tax forms on the
assumption that the pending 1977 Corrections Act would be enacted in 1977. When
enactment was postponed until late 1978, the effective date of one of the corrections
relating to communs’tly property laws and to the credit for the elderly was changed
from January 1, 1977 to January 1, 1978—a change that required burdensome
(fos?"’ective action by the IRS to assure that affected taxpayers did not overpay their

taxes.

A similar timing problem may arise in connection with the 1979 Corrections Act.
Unless the bill is adopted before the close of this year, many tavva ers will encoun-
ter uncertainty and confusion in filing their 1979 tax returns. We believe that such
expeditious passaiesis possible as long as the bill is not encumbered with substan-
tive tax changes. As now drafted, H.R. 2797 is truly “technical’’ legislation. We hope
:hat c??ﬁrogieﬁsial provisions will continue to be excluded during Senate considera-

ion of the bill.

Items already approved by Finance Committee

In view of the timing problems raised by the impending tax filing season, the
Finance Committee has already approved a portion of H.R. 2797. On October 2,
1979, the Committee adopted eight technical corrections that are especially impor-
tant for IRS administration. All of these changes are reflected in the 1979 tax forms
and instructions that the IRS began printing last month.

The %rgvisions already approved by the Committee are the following:

The Revenue Act of 1978 includes a new provision for an alternative minimum
tax, {able if it exceeds the sum of a taxpayer’s regular tax and add-on minimum
tax liability. Under the new provision, alternative minimum taxable income is
computed by subtracting all deductions from gross income and then adding back
certain preference items. H.R. 2797 would permit persons who do not itemize
deductions to use the zero bracket amount (formerly known as the standard deduc-
tion) in computing the alternative minimum tax.

As now dr , the alternative minimum tax provision permits a new operating
loss to provide a double tax benefit. Through a drafting error, the loss can be
deducted currently in computin? the alternative minimum tax and can also be
carried over to reduce the tax liability of other taxable years. H.R. 2797 would
correct this defect by prohibiting the deduction of a net operating loss against
alternative minimum taxable income in those instances where the loss can be
carried to another year.

The alternative minimum tax is imposed to the extent it exceeds a taxpayer's
regular tax (including the add-on minimum tax). Certain “penalty” taxes are ex-

55-169 0 ~ 80 ~ 11
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cluded from the definition of “regular tax” and thereby do not reduce the alterna-
tive minimum tax. The Revenue Act expressly excluded from the “regular tax”
definition such penalties as the taxes im on premature distribution from a
certain pension and annuity plans or from individual retirement accounts. H.R.
2797 would extend the same treatment to the “penalty” tax imposed on premature
redemptions of retirement bonds.

Under the alternative minimum tax, one of the tax preference items is “adjusted
itemized deductions.” The preference is deemed to result when certain itemized
deductions exceed 60 percent of adjusted gross income (with modifications). The
literal language of the Revenue Act requires, in the case of trusts and estates, that
some deductions be counted twice in arriving at the modified adjusted income
figure. The effect is to increase artifically the alternative minimum tax liability of a
trust or estate. H.R. 2797 would rectify this error.

Present law permits deductions for state and local taxes to be excluded in comput-
ing the tax preference for adjusted itemized deductions. Under H.R. 2797, a deduc-
tion for foreign taxes would also be excluded from the preference.

‘The Revenue Act liberalized the rules for computing a cooperative’s investment
tax credit and permitted investment credits unused at the cooperative level to be
flowed-through to its patrons. H.R. 2797 would make conforming changes so that the
new rule would also apply to computation of the work incentive (WIN) credit and
the jobs tax credit.

e Foreign Earned Income Act eliminated a prior uirement that taxable
income be stacked in rate brackets on top of income excluded (under section 911) by
Americans working abroad. With this change, it is apprgfriate for individuals who
exclude foreign earned income to use the tax tables, and H.R. 2797 would so provide.

Articles sold as supplies for fishing vessels are not subject to the 4 cents-a-gallon
excise tax on fuels or the 6 cents-a-gallon tax on lubricating oil. However, a tax-free
sale is often not available in the case of commerical fishing because the producer or
supplier does not know the purpose for-which the item is to be used or the
intermediate seller does not want to perform the necessary paperwork to obtain the
tax benefit. The Energy Tax Act eliminated a prior provision that permitted the
purchaser to obtain a direct refund of 2 cents-a-sgallon with respect to fuels and 6
cents-a-gallon with respect to lubricating oil. Since Congress did not intend to
change the excise tax exemptions for commerical fishing vessels, H.R. 2797 would
restore the 2-cent and 6-cent direct refunds where items are used on a commerical
fishing vessel.

Other provisions in HR. 2797

In addition to the eight items considered by the Finance Committee last month,
the Technical Corrections bill contains 71 other amendments, not including changes
that are purely clerical in nature. Detailed descriptions of these o(rrovisions are sent
forth in the pamphlet prepared by the Joint Committee staff. Today, 1 would like to
tsneentgn%ust a few of the most important of the provisions not yet considered on the

nate side.

Three amendments are necessary to coordinate properly the investment credit
provisions contained in the Revenue Act and the Energy Act.

The Revenue Act was designed to make the investment credit permanent at a 10-
percent rate, rather than reverting after 1980 to a 7-percent rate as scheduled under
frior law. However, the Energy Act restated the investment credit provisions of old
aw and was formally enacted after the Revenue Act. As a result, the Code may still
technically retain a December 31, 1980 expiration date for the 10-percent credit.
H.Rt. 2797 would clarify Congressional intent to make the 10-percent rate perma-
nent.

Certain equipment may qualify for both the regular 10-percent investment credit
and in additional 10-percent credit for energy property acquired after September 30,
1978 and before January 1, 1983. Under the Revenue Act, only one-half of the
otherwise qualified investment is eligible for the regular investment credit where
the taxpayer uses the special 5-year amortization provision for pollution control
facilities and also finances the facilities with tax-exempt bonds. Congress intended
also to reduce the special energy investment credit to 5 percent in the case of
energy %x(‘)opert , including certain pollution control equipment, financed by tax-
exempt bonds. But through interaction of the two provisions, the energy credit is
effectively only 2.5 percent with respect to pollution control equipment subject to
the limitations on the regular investment credit. This result was not intended, and
:ﬁg bill w:;xld amend the Code to provide a 5-percent energy investment credit to

is property.

The Revenue Act extends the regular investment credit to certain rehabiliation
expenditures attributable to buildings that are at least 20 years old. To preclude the
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claiming of a double regular investment credit, the credit for rehabilitation expendi-
tures is denied for property qualifying under other investment credit rules. As now
written, the Code also prohibits a taxpayer from claiming both the energy invest-
ment credit and the regular investment credit for rehabilitation expenditures that
qual{{y as expenditures for energy property. The bill would correct this unintended
result. -

Under the Revenue Act, no deduction is generally allowed for expenses incurred
with respect to entertainment facilities. The Act speciﬁcal‘liy excepts “‘country club
dues” from the new deduction disallowance rule. Congress did not intend the excep-
tion to be so restricted, and the bill would reflect the Congressional intent by
deleting the word “country” from the exception for club dues.

The Revenue Act increased the capital gains deduction from 50 percent to 60
percent for individuals (so that 40 percent of individual capital gains would be
subject to tax) and also reduced the alternative capital gains tax rate for corpora-
tions from 30 percent to 28 percent. H.R. 2797 contains several technical amend-
ments to correct drafting errors and to clarify the application of these capital gains
changes. Among the technical corrections are the following:

Prior to the Revenue Act, an individual in high rate bracket could elect to have
the first $50,000 of capital gains taxed at a 25 percent rate in lieu of deducting one-
half of capital gains from income. This special "alternative tax" for individ-
uals was repealed for taxable years beginning after December 31, 1978. Through
inadvertence, the rules for calculating the alternative tax for taxable years prior to
repeal were not altered to reflect the increase in the capital gains deduction from 50
percent to 60 percent. After consulting with Treasury staff and the Joint Committee
staff, the Internal Revenue Service prepared its 1978 tax forms and instructions as
though the conforming change were properly made, and the Technical Corrections
bill would now formally correct this oversight in the Revenue Act.

The increase in the capital gains deduction for individuals was made effective for -
sales or exchanges after October 31, 1978, The reduced alternative capital gains rate
for corporations was made effective for sales or exchanges after December 31, 1978.
Left unclear was the treatment of payments received after the respective effective
dates for sales or exchanges occurring before the effective dates. Under H.R. 2797,
the carit,al gains tax reductions would apply in instances where the income is
properly taken into account by the seller during a period after October 31, 1978 (in
the case of individuals) or after December 31, 1978 (in the case of corporations).

Another important change relates to the effective date of the ta;geted jobs credit.
The Revenue Act was dral to make the targeted jobs credit effective for wages
paid or incurred through December 31, 1980. The statement of conference managers
indicates that the expiration date is to be December 31, 1981, The statement of
managers reflects the correct Con ional intent, and the Technical Corrections
bill would rectify the clerical error in the Act.

Additions to HR. 2797

Subsequent to the House adoption of H.R. 2797, numerous additions and modifica-
tions have been proposed. In consultation with the Finance Committee staff and
Treasury staff, the staff of the Joint Committee on Taxation has compiled a list of
those proposals that appear to fall within the prgger scope of the Technical Correc-
tions bill. A description of these items is attached to my statement. Treasury does
not object to amgv of these items, and we support the adoption of the attached
package of amendments to the bill.

8. 878 (AMERICANS ABROAD}

S. 873 would waive in certain cases the foreign residence or physical presence
requirement which otherwise must be met by individuals living abroad in order to
thuahlf); for certain tax benefits. The Treasury Department does not oppose this

slation. .

resent law provides a deduction for certain excess living costs incurred by
individuals who have been resident in a foreign country for at least 1 taxable year
or who have been physically present in a foreign country for at least 510 days in an
18-month period. Alternatively, certain individuals who live in camps and who
satisfy this residence test or physical presence test may elect to exclude a limited
amount of income earned abroacﬁ'

In the case of individuals who are required to leave a foreign country because of
war or civil unrest before qualifying for the deduction or exclusion, subsection (a) of
S. 873 would give the Secretary of the Treasury, after consultation with the Secre-
tary of State, the authority to waive the residence or physical presence requirement
if the individual establishes that he could reasonably have been expected to have



160

met such requirement had not the war or civil unrest occurred. The bill is intended
to provide relief to American employees who were forced to leave Iran before
qualifying under the residence or physical presence test, as well as to others in
similar circumstances. We believe that such relief is warranted and that the bill is
suitably tailored to address the narrow circumstances contemplated. Accordingly,
the Treasury Department does not oppose this legislation.
We do have some technical comments, however. Subsection (bX1) of the bill
rovides that its relief provisions shall apply to taxable years beginning after
mber 31, 1976. Since the bill would amend section 913, its effective date should
not be earlier than the effective date of section 913. Specifically, the amendment to
section 913 should apply to taxable years beginning after December 31, 1977, or, in
the case of taxpayers who made an election pursuant to section 20%(d) of the Foreign
Earned Income Act to have ﬁrior law (i.e, section 911 as amended by the Tax
Reform Act of 1976) apply to the 1978 taxable year, to taxable years beginning after
December 31, 1978.
Section 913 generally replaced section 911 and subsection (bX3) of the bill effec-
tively Frovides that the Secretary shall app‘liy analogous rules for the 1978 taxable
ear of indivudals who made the election under section 203(c) of the Foreign Earned
ncome Act to havé section 911 apply for that year. This raises two additional
technical issues. First, consistent with subsection (bX1), subsection (bX3) should
apply only with respect to individuals who, after September 1, 1978, left the foreign
country in which they were resident or physically present. Second, consideration
should be given to allowing taxpayers to qualify for tax year 1977 despite their
premature departure. Taxpayers who might fail to qualify for 1977 are those who
arrived in Iran late in 1977 and were forced to leave Iran before completion of an
18-month period or before completion of a full year’s residence in 1978. The suggest-
ed change, which would ensure a partial exclusion for the portion of the 1977 year
during which the individuals were abroad, could be accomplished by inserting at the
beginning of subsection (bX3) the language “With respect to the taxable year of an
individual beginning during 1977,0r . . . .”

S. 1549 (FISHING EQUIPMENT)

S. 1549 would defer payment of the manufacturers’ excise tax in the case of sport
fishing equipment manufacturers. Under present law, payment of the tax is due b,
the ninth day following the end of each semimonthly ‘period. S. 1549 would general-
l{ postpone the due date until the end of the quarter following the quarter in which
the taxable article is shipped; however, existin% law would continue to apply with
respect to sales made during the last quarter of the Federal fiscal year (i.e., July 1
through September 30). This proposal is virtually identical to section 7 of H.R. 5505,
which has recently been passed by the House.

The bill is designed to match payment of the excise tax with the manufacturers’
gross receipts. Apparently, the seasonal retail sales pattern for sport fishing equip-
ment leads manufacturers to grant lengthy credit terms to distributors, so that the
latter will increase stock during the off-season and enable the manufactureis to
produce at a more even pace. Under present law, the manufacturers thus may pay
the excise tax before they receive payment from their distributors.

However, the extended credit terms of the manufacturers also require them to
finance all other expenses (rent, wages, raw materials, etc.) for some time before
receiving payment from their distributors. S. 15649 would have the effect of delaying

yment of the excise tax more than that of other expenses of the manufacturers.
: e1 5cldcpgnot believe such a special tax deferral is warranted, and we therefore oppose

Different trades have different customary credit terms, which are structured to
facilitate operations and to maximize profits. Since the credit terms of an industry
are for the benefit of the industry, Treasury sees no reason why the time of
payment of excise taxes should be varied for different industries depending on the
usual credit terms in the industry. If a special rule is fashioned for fishing equip-
ment, other special rules may have to be given to other industries which have
unique business practices.

CONCLUSION

Mr. Chairman, in closing let me reemphasize the important of the Technical
Corrections bill. H.R. 2797—and the pro staff amendments—represent an im-
portant effort to relieve confusion and unintended hardship for taxpayers. To
achieve the purpose of the bill, prompt passage is critical. Therefore, we urge that
H.R. 2797 remain technical and that its consideration not reopen substantive policy
debate on the scores of tax issues addressed in 1977 and 1978.
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ATTACHMENT

Treatment of Earned Income Credit in AFD and SSI Programs.—(Section 101(aX2)
(A) and (B) of the Technical Corrections Act and sections 402 and 1612 of the Social
Security Act.)

The Technical Cotrections Act, as passed by the House, amends the Social Secu-
rity Act to specify that the earned income ciedit—including both the portion re-
ceived in advance payment and the portion received as a tax refund—is to be
treated as earned income for the purposes of the AFDC and SSI programs. The
proposed amendment would make it clear that, if advance payments of the earned
income credit exceed the actual credit so that the individual must return the
difference, the welfare agency would give some reconciling increase in AFDC or SSI
benefits. The procedures for computing this increase would be provided in regula-
tions by the Secretary of Health and Human Services.

Clarification of Effective Dates of Coordination of Investment Credit Rules ‘(or
Pollution Control Equipment.—(Section 103(aX2) of the Technical Corrections Act
and sections 46(cX5XB) and 48(1X1) of the Code.)

Section 103(aX3) of the Technical Corrections Act deals with coordinating the
changes made to the general limitation on credits for pollution control equipment
(Code section 46(cX5XB)) with a specific limitation for purposes of the energy credit
for energy property, including certain pollution control equipment (Code section
48(1X11)). If both limitations apply to pollution control equipment eligible for the
energy credit, this credit is reduced to an effective rate of 2.5 percent. The Technical
Corrections Act, as passed by the House, would make the general limitation indppli-
cable for pu;’})osee of the energy credit. This technical correction is effective on
January 1, 1979. .

However, the energy credit became effective 3 months earlier, on October 1, 1978,
and the interaction of the old (pre-1979) general limitation and the energy credit
limitation will also cause the effective rate of the energy credit for pollution control
equipment to be only 2.5 percent during the period from October 1, 1978 through
December 31, 1978.

The proposed amendment would address this problem by making the effective
date for the technical correction as if it were included in the relevant provision of
the Energy Tax Act of 1978, rather than the Revenue Act of 1978, so that it would
become effective at the same time as the energy credits on October 1, 1978,

Rules for Work Incentive Credit and Targeted Jobs Credit for Cooperatives.—
(Section 103(aX4) of the Technical Corrections Act of 1979 and sections 50B(f), 52(f),
and 52(h) of the Code.)

Prior to the Revenue Act of 1978, Sfecial rules applied for purposes of determin-
ing the amounts of work incentive (WIN) credit and general jobs credit which could
be used by cooperatives. These special rules applied the same rules under which the
amount of investment credit for cooperatives was determined. The Revenue Act of
1978 revised the rules pertaining to the investment.credit for cooperatives. Howev-
er, it did not change the rules pertaining to the WIN and jobs tax credits for
cooperatives. The Technical Corrections Act, as passed by the House, provided that
the new rules for investment credit of cooperatives would also apply to the WIN and
jobs tax credits. this amendment was accomplished by adding a cross reference. in
the WIN credit (Code section 50B(f)) and the jobs tax credit (Code section 52(f). This
amendment is to be effective for taxable years ending after October 31, 1978 (the
same effective date as the change in treatment of investment tax.credit). However,
the grovision now described in section 52(f) of the Code was numbered section 52(h)
of the Code. This renumbering was effective for wages paid or incurred after
December 31, 1978, in taxable years ending after that date. As a result, the amend-
ment in the Technical Corrections Act, as passed by the House, does not cover
wa'fes ,Ipaid or incurred in the period between October 31, 1978 and December 31,
1978. The proposed amendment would correct this result so that wages paid or
“incurred by a cooperative during the period from October 31, 1978 to December 81,
1978 would qualify for the new treatment.

Apﬁlication of Withholding Tax to Medical Reimbursements.—(Section
103(aX10XA) of the Technical Corrections Act and section 3401(aX19) of the Code.)

Prior to the Revenue Act of 1978, medical reimbursements paid to, or on behalf
of, an employee under a self-insured medical reimbursement J)]an of an employer
generally were excluded from the employee’s gross income and were not subject to
withholding tax. Under the Act, such payments may be fully or partly includable in
an emplo ee’s gross income for a year if the medical reimbursement plan discrimi-
nates in favor of highly compensated individuals for the year, and such payments
are subject to withholding tax and reporting if they are includable.
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The Technical corrections Act, as passed by the House, provides an exclusion from
withholding tax for amounts paid under a medical reimbursement plan for an
employee if it is reasonable to believe that the employee will be allowed to exclude
the payment from gross income under the rules a?plicable to such plans. The
proposed amendment would provide an exclusion from withholding tax for all
amounts paid under such a plan regardless of whether it was reasonable to believe
that such payments would be excludable from gross income. However, reporting of
taxable payments would continue to be re;t{nred .

Clarification of Effective Date for Medical Reimbursement Plans.—(Section
1231(;’)1(81()»@) of the Technical Corrections Act and section 366(b) of the Revenue Act
of . :

Under the rules provided by the Revenue Act of 1978 for self-insured medical
reimbursement plans, excess reimbursements made during a plan year are includa-
ble in the gross income of a highly compensated individual for the taxable year in
which (or with which) the plan year ends.

The Technical corrections Act, as by the House, provides that the medical
reimbursement plan rules apply only to reimbursements paid after December 81,
1979. However, the legislative history indicates that, in determining the taxability
of reimbursements made under a %seal l};e:r plan, the emploi'ee coverage and
benefits provided by a plan for its entire plan year beginning in 1979 will be taken
into account. the proposed amendment would provide that payments made in 1979
would notl be taken into account in determining whether payments made after 1979
are e. :

Clerical Amendments Relating to Capital Gains Changes.—(Section 104(aX8XC) of
the Technical Corrections Act and section 593(bX2XEXiv) of the Code.)

For purposes of computing the addition to reserves for bad debts of a thrift
insitution, taxable income is determined by excluding the effective amount of net
capital gains not subject to tax. The Technical corrections Act, as passed by the
House, would change the computation to conform to the reduction in the top
corporate tax rate and in the alternative tax rate on corporate capital gains.
However, that ¢ e does not take into account the different rates in effect durir?
a transitional period prescribed in the Revenue Act of 1978. The proposed amend-
ment would correct this error.

Clagrification of Tax Treatment of Cooperative Housing Corgomtion Uﬁon Death o
Promoter.—(Section 531 of the Revenue Act of 1978, section 105(aX6) of the Techni
Corrections Act, and section 216(bX6) of the Code.)

A tenant-stockholder in a cooperative housing corporation is entitled to deduct
amounts paid to such a corporation to the extent such amounts represent his or her
proportionate share of allowable real estate taxes and interest relating to the
corporation’s land and buildings (section 216). In general, for a corporation to
qualify as a cooperative housing corporation (which can pass through these deduc-
tions to tenant-s holders), 80 percent or more of th&fmes income of the coopera-
tive housing corporation must be derived from individual tenant-stockholders. :

Under the Revenue Act of 1978, as modified by the House version of the Technical
Corrections Act, if an original seller (e.g., promoter) acquires stock of a cooperative
housing corporation either from the corporation or, in certain cases, by foreclosure,
the original seller shall be treated as a tenant-stockholder for a period of not to
exceed 3 years from the date of the acquisition of the stock.

Neither the 1978 Act nor the Technical Corrections Act, as passed by the House,
indicate the tax treatment of the oosorative housing corporation where the original
seller dies within the 3-year period. The propo;gg amendment would allow the
estate of the promotor to qualify the eooglerative housing corporation for the same
tax treatment as if the promotor had not died.

Cash Distributions from Employee Stock Ownership Plans After December 51, .
1978.—(Section 101(aX6XB) of the bill and sections 409A(h) and 4975(eX7) of the Code.}

The tax credit employee stock ownership plan provisions of the Revenue Act of
1978 generally applied with respect to qua.ﬁ.ﬁ" ed investment for taxable years begin-
ning after December 31, 1978, The Technical Corrections Act, as la' the
House, specifies the effective date of the provisions with respect to Ps. Under
the Technical Corrections Act, the cash distribution option provided in section
409A(h) of the Code would not apply to ESOPs until sfter mber 81, 1979.

The proposed amendment would provide that cash distributions made from an
ESQOP after December 31, 1978 and before July 16, 1979, would be permissible.

Limitation on Election to Have New Tax Credit Emp Stock Ownership Plan
Rules qpply 1 Year Early.—(Section 101(aX6XB) of the bill. '

The Technical Corrections Act would allow taxpayers to elect to have the new tax
credit employee stock ownership plan rules apply to taxable years beginning after
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December 31, 1977, rather than December 31, 1978. The &ropoaed amendment would
limit this election to g}ans adopted after December 31, 1978,

Election to Have New Put Option Rules Apply in Employee Stock Ownership
Plans.—(Section 101(aX6XB) of the Technical Corrections Act.)

Under the Technical Corrections Act as passed by the House, an employer would
be permitted to elect to have the new put option rules apply to all employer
securities held by a tax credit employee stock ownership plan which are not readily
tradable on an established market. The election could revoked only with the
consent of the Secretary.

The pro amendment would delete this provision from the Technical Correc-
tions Act use there is no need for legislative action. It is understood that the
Secretary of the Treasury, under regulations, can, under present law, allow such an
election (and revocation of election) of the new put option rules with respect to both
tax credit emplg’yee stock ownership plans and employee stock ownership plans.

Definition of Employer Securities for Employee Stock Ownership Plans.—(Section
101(aX6XC) of the Technical Corrections Act and section 4975(eX8) of the Code.)

The Technical Corrections Act, as passed by the House, amends the definition of
qualifying employer securities for purposes of the prohibited transaction loan ex-
emption available to employee stock ownership plans. The proposed amendment
would make clear that this change in the definilion of qualifying employer securi-
ties does not affect the status of employer securities acquired before December 31,
1979, which constituted qualifying employer securities as defined in section
4975eX8) of the Code at the time thegewere acquired.

Special Effective Date for Certain Deferred Compensation Payments to Independent
Contractors.—(Section 133 of the Revenue Act of 1978.)

Prior to the Revenue Act of 1978, section 404(aX5) of the Code provided that where
an employer deferred payment of compensation to an employee pursuant to a
nomgxaliﬁed plan, the employer could deduct the compensation only in the year in
which the compensation was includable in the em%loyee’s gross income. If the
payment was not made pursuant to a qualified plan, but pursuant to a ‘“method of
employer contributions or compensation [having] the effect of a stock bonus, pen-
sion, profitsharing, or annuity plan, or similar plan deferring the receipt of com-
pensation * * *)” the deduction-timing limitations of section 404(a) were also

pplicable.

gection 133 of the Revenue Act of 1978 added new Code section 404(d) which
extends the deduction-timing limitation of section 404(a) to payments of deferred
comspensation made to independent contractors. Section 133 of the Revenue Act of
1978 also amended Code section 404(b) by changing the words “or similar plan” to
read “or other plan.” The provisions apply to deductions for taxable years beginning
after December 31, 1978.

The pro amendment would generally provide that the changes made by
section 133 of the Revenue Act of 1978 would not be effective until taxable years
beginning after December 31, 1979, in the case of a plan which defers payment of
certain commissions by a title insurance company to its members.

Employee Stock Ownership Plans Name Change.—(Section 141 of the Revenue Act
of 1978 and sections 46, 48, 56, 401, 409A, 415, 4975 and 6659 of the Code.) .

The Revenue Act of 1978 cimnged the names given to e.aployee stock ownership
plans. Under the Act, employee stock ownership plans were renamed “leveraged
employee stock ownership plans,” and TRASOP’s were renamed “SEOP’s.”

e proposed amendment would e?am [ e these names. A leverage employee
stock ownership plan would be called an “ESOP” (as it was before the 1978 Act). An
ESOP (TRASOP, as it was known before the 1978 Act) would be called a “tax credit
enx:loyee stock ownership plan.” : :

mount of Matching mgloyer Contributions to a Tax Credit Employee Stock
(ﬁgemhi )lan.—-(Section 131 of the Revenue Act of 1978 and section 48(nX1XBXi)
of the Code. :

The 1978 Revenue Act continued the provision of prior law which allows a
taxpayer to elect an additional one-half of 1 percent investment tax credit if employ-
er securities (or cash used to acquire employer securities) are transferred to a tax
credit employee stock ownerslgr plan and are matched by employee contributions.
However, the Code, as amended by the Revenue Act, does not provide an effective
limitation on the Txaliﬁed employee matching contributions which must be
matched by the employer in order to obtain the credit. The proposed amendment
would provide that in order for the taxpayer to be eligible for the additional one-
half percent credit, the taxpayer must transfer securities having an aggregate value
at least equal to the lesser of the sum of qualified matching employee contributions
or one-| of 1 percent of the taxpayer's qualified investment for the taxable year.
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Time for Contribution of Matching Employer Contributions to Tax Credit Employ-
ee Stock Ownership Plan.—(Section 141 of the Revenue Act of 1978 and section
48(nX1XC) of the Code.) )

Prior to the Revenue Act of 1978, employers were generally required to contribute
any matching employer contributions to a tax credit employee stock ownership plan
within 30 days after the time for filing the corporate income tax return for the
taxable year for which the investment credit was taken. Employees were given ug 0
24 months a{ter the close of that taxable year to make matcll:ing employee contribu-
tions.

The proposed amendment would clarify the rule relating to the time of for
making matching employer contributions to a tax credit employee stock ownership
plan by allowing employers to make the matching employer contributions at the
time of matching emg.oyee contributions are made.

Voting Rights for Participants in Employee Stock Ownership Plans.—(Section 141
of the Revenue Act of 1978 and section 409A(e) of the Code.)

Under the Revenue Act of 1978, employee stock ownership plans are required to
allow participants to direct the trustee in the manner in which employer securities
allocated to the icipants accounts are to be voted. Full voting direction is
required where the employer has a registration-type class of securities. Limited
voting direction (i.e, only on major corporate issues) is required where the employer
does not have a registration-type class of securities.

The amendment would repeal the requirement for limited direction of voting
under an employee stock ownership plan where the employer does not have a
resistration-type class of securities. However, employee stock ownership plans would
still be subject to the general rule that a defined contribution plan which is estab-
lished by an emplorar whose stock is not publicly traded and which has more than
10 percent of the plan assets invested in securities of the employer will be required
to through voting rights to emplgyees on major corporate issues.

ules for Time of Establishing a Tax Credit E‘rnfloyee Stock Ownership Plan.—
(Section 141 of the Revenue Act of 1978 and section {09A(f) of the Code.)

The proposed amendment would clarify section 409A(f) in two ways. First, it
would provide that a tax credit employee stock ownership plan will not fail to meet
the m}uirements of Code section 401(a) merely because it is not established by the
close of the employer’s first taxable year for which the employer claims a tax credit
for contributions to the flan. Second, it would provide that a tax credit employee
stock ownership plan will fail to meet the requirements of section 409A of the Code
unless it is estaglished before the due date for filing the employer’s tax return
(including extensions) for the first taxable year for which the employer claims a tax
crel;i;ft- for oontﬁ%utiolgjs’e to St,l;: plan. Employee Stock Ownership Plan Pu

inition of Em, r Securities for Em toc. nership Plan Purposes.—
(Section 141 of the ﬁevenue Act of 1978 anc( section 409A() of the Code.)

The Revenue Act of 1978 added to the code a definition of employer securities for
p of tax credit employee stock ownership plans and ESOP’s.

e proposed amendment would make three changes in this definition.

First, the proposed amendment would make clear that where an employer has not
issued readily tradable common stock, the term “employer securities” will include
common stock issued by the employer which has a combination of voting power and
dividend rights equal to the class of common stock with the greatest voting power
and the class uf common stock with the greatest dividend rights.

Second, the proposed amendment would provide that, under regulations to be
issued by the Secretary, convertible preferreci stock would be included in the defini-
tion of employer securities where such stock is subject to a call which would either
(1) cause the preferred stock to be exchanged for other employer securities, or (2)
cash out the preferred stock subject to the right of the holder of the preferred stock
to convert the preferred stock into common stock.

. Finally, the proposed amendment would make clear that the definition of employ-
er securities would include preferred stock which is convertible into common stock
which is not readily tradable.

Unrealized Appreciation in Employer Securities.—(Section 142 of the Revenue Act
of 1978 and sections 402 and 2039 of the Code.) .

The proposed amendment would make it clear that in order for a lump sum
distribution from a pension plan to qualify for the estate tax exclusion, it is not
necessary to include in income the net unrealized appreciation in employer
O iatratios of Simp e e h Social Sec Section 162 of

ntegration of Simpli, mp ngions wit ia urity.—(Section o
the Revenue Act of 1978 and section 408(k) of the Code.)
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The provisions relating to simplified employee pensions, as added by section 152 of
the Revenue Act of 15’5%, allow an emfloyer to take into account contributions or
benefits provided by the employer under the Federal Insurance Contribution Act,
and in certain cases, require an employer to take into account payments made with
respect to the tax on self-employment income. However, this provision was not
intended to allow an employer to maintain both a conventional pension plan quali-
fied under section 401(a) of the Code and a simplified employee pension where each

lan is inte{r:tzd with social security. Therefore, under the proposed amendment, a

EP could integrated with social security only in those situations where the
employer does not maintain any other tax-qualified plan which provides for integra-
gi:n g employer contributions or plan benefits with social security contributions or

nefits.

Reporting Requirement for Simpli Empl, Pensions.—(Section 162(b) of the
Revenue Act of 1978 and sections 408(1) and &3&?} of the Code.)

The Revenue Act of 1978 created a new type of retirement plan, known as a
“simplified employee pension” (“SEP”). The Revenue Act requires an employer who
makes contributions on behalf of an employee to a SEP to provide reports to the
employee with res to such contributions. However, no express provision is
currently included in the Code to impose penalties if an employer fails to furnish
re%uired information to an employee.

nless employers timely report the amount contributed to the SEP, employees
will lack the information required to take the appropriate deduction on their tax
returns. Therefore, the proposed amendment would extend to SEP’s the current
penalty relating to failure to provide reports on individual retirement accounts or
annuties. This penalty is $10 for each failure unless the failure is due to reasonable

cause,
Aggregation of Simfh' ied Employee Pensions with Other Plans.—(Section 152(gX3)
of the Revenue Act of 1978 and section 415(eX5) of the Code.)

The Code limits the “annual additions” (employer contributions, forfeitures and,
in some circumstances, a portion of ez:‘floyee contributions) that may be allocated
to a partitipant’s account in a defined contribution plan for any year. For this
purpose, an individual retirement account or annuity (“IRA”) is aggregated with
other defined contribution plans of an emYloyer if the partici&ant for whom the IRA
is maintained is in “control” of the employer. As draﬂed; e Revenue Act treats
simplified employee pensions (“SEP’s") the same as IRA’s under the h;ggre%::tion
rule, so that a SEP for the benefit of a participant will be aggregated with the
defined contribution plan of an employer (lnly where the participant is in “control”

of the employer.

A broaSer Wation rule was intended with respect to SEP’s. The legislative
history of the Revenue Act of 1978 comtemplates that employer contributions to a
SEP are to be taken into account as employer contributions to a defined contribu-
tion plan under the “annual addition” limitations in all cases, without regard to
whether the employee is in control of the employer. The proposed amendment
would effect this change.

Penalty for Failure to File a Partnership Return for Underwriting Syndicates.—
(Section 211 of the Revenue Act of 1978 and section 6698 of the Code.)

The Revenue Act of 1978 imposed a penalty on the failure to file a partnership
return. Historically, partnership returns have not been filed in the case of syndi-
cates of dealers in securities formed for the purpose of underwriting, selling or
distributing securities. The proposed amendment would provide an exception to the
penalty for failure to file a partnership return in such a case.

Computation of Tax From Foreclosure Property of a Real Estate Investment
Trust.—Section 301 of the Revenue Act of 1978 and section 857(bX4XA) of the Code.)

Under present law, a tax is imposed on the net income from foreclosure property
of a real estate investment tax. The tax is determined using the corporate rates
with a surtax exemption of zero. The Revenue Act of 1978 removed the surtax
exemption for corporations and replaced it with a graduated rate schedule. The
proposed amendment would make a conforming amendment providing that the tax
on net income from foreclosure fro rty of a real estate investment trust is to be
computed at the h‘ghest rate agp icable to corporations.

N Credit for Subchapter S Corporations and Estates and Trusts.—(Section 322
of the Revenue Act of 1978 and section 50B (d) and (e) of the Code.)

The Revenue Act of 1978 provides that an ggloyer’s deduction for wages is
reduced by the amount of credit allowable (Code section 280C(a)). However, for
estates, trusts, and subchagter S corporations, the credit is computed by individual
beneficiaries and shareholders, who are not allowed deductions for the wages paid
by the estate or corporation. Thus, the new provision is inconsistent with the
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current law method for the oomsutation of the WIN credit by beneficiaries and
shareholders. The proposed amendment would provide that the credit is to be
computed by the estate, trust or subchapter S corporation, rather than by individual
shareholders and beneficiaries. The deduction of the estate, trust or subchapter S
corporation will be reduced by the amount of WIN credit allowable,

IN Credit for Child Care Expenses Between October 1, 1978, and December 31,
1978.—Section 323 of the Revenue Act of 1978 and section 50B(a)X2XB) of the Code.)

The WIN credit, as in effect before the amendments of the Revenue Act of 1978,
contained a g’lrovision denying the credit in connection with services performed after
October 1, 1978, in connection with a child day services program. The Revenue Act
permits a WIN credit for such services performed after mber 31, 1978. The
gmpoeed amendment would repeal the termination date under prior law to avoid a

month gap in WIN credit coverage.

Correction of Typographical Error.—(Section 337(a) of the Revenue Act of 1978.)

The proposed amendment would correct a typographical error in section 337(a) of
the Revenue Act of 1978 by changing “‘or a refund profit” to “of a refund profit”.

Clarification of the Limitation on the Nondeductibility of Certain. Entertainment
Facility Expenses Includable in Income.—(Section 361 of the Revenue Act of 1978,
and section 274(e) of the Code.)

Prior to the enactment of the Revenue Act of 1978, expenses incurred with
respect to entertainment facilities® were deductible if they were ordinary and
necessary, the facility was used primarily for the furtherance of the taxpayer’s
business (i.e., more than 50 f)ercent of the time that it was used), and the expense in

uestion was related directly to the active conduct of the taxpayer’s business. For
this Furpose, entertainment facility expenses included dues or fees paid to any
social, athletic, or sporting club or organization. Dues or fees paid to professional
associations, civic organizations, or to clubs operated solely to provide meals under
circumstances normally considered to be conducive to business discussions generally
were not considered to be entertainment facility expenses.

The Revenue Act of 1978 provided generally that no deduction was allowable for
any entertrainment facility expense. However, the Act retained a number of excep-
tions to the general rule that existed under prior law. One of these relates to
expenses treated as employee compensation which are subject to withholding (sec-
tion 274(eX3)). The pro amendment provides an exception from the facility
expense deduction disallowance rule in the case of expenses for individuals who are
not employees if the taxpaper files an information return with respect to the
anlxo:(;x)t includable in the individual's gross income (regardless of the amount in-
volved). -

Clarification of Treatment of Liabilities of Controlled Corporation.—Section
365(a) of the Revenue Act of 1978 and section 357(cX3) of the Code.)

The Revenue Act of 1978 provided that where a cash basis taxpayer transfers
property to a controlled corporation subject to certain liabilities, then certain “ac-
counts l;');sl‘i'able" would not be taken into account in determining the amount of gain
recognized by the transferor on the iransfer. The legislative history indicates that
the taxpayer could also qualify under this provision where he was using a hybrid
method of accounting. The legislative history also indicates that “‘accounts payable”
would include trade accounts payable and other liabilities (e.g., interest and taxes)
which relate to the transferred trade or business. Thus, the legislative history
indicates that the scope of the provision is intended by Co’xix'gress is broader than the
literal language of the statute would seem to indicate. The proposed amendment
clarifies the statutory language consistent with the intent of Congress by deleting
the requirement that the taxpayer be using the cash method of accounting and that
the liabilities to be disregarded must be “‘accounts payable”.

Relationship of the Recapture of the Investment Tax Credit and WIN Credit and
the Alternative Minimum Tax.—(Section 421(a) of the Revenue Act of 1978 and
section 55(bX2) of the Code.)

The Revenue Act of 1978 imposed a new alternative minimum tax on individuals.
The tax is the amount by which the gross alternative minimum tax exceeds the
“regular tax"” on the taxpayer. In determining the taxpayer's regular tax, certain
penalty taxes are not taken into account. However, no adjustment to regular tax is
made for the recapture of investment tax credit or WIN credit. As a result, there is
no additional tax by reason of the recapture of the investment tax credit or WIN
credit in any year where the alternative minimum tax occurs. The proposed amend-

* An entertainment facility generally is any item of personal or real property owned, rented,
or used by a taxpayer during the taxable year for, or in connection with, an activity normally
considered to be of an entertainment nature.
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ment would correct this problem by excluding recapture of investment tax credit
and WIN credit from the definition of regular tax.

Allocation of Tax Preference Items in the Case of Trusts and Estates.—{Section
421(c) of the Revenue Act of 1978 and section 58(c) of the Code.) .

The Revenue Act of 1978 imposed a new alternative minimum tax on individuals
including trusts and estates. In the case of a trust or estate, items of tax preference
are to be apportioned between the estate or trust and the beneficiaries on the basis
of income of the estate or trust allocable to each. This rule does not work well in the
case of the preference for adjusted itemized deductions. The proposed amendment
would provide that the allocation of items of tax preference would be made in
accordance with Treasury regulations.

Recapture of Delgmiation of Certain Subsidized Low-Income Housing.—(Section
T01(fX3XE) of the Revenue Act of 1978 and section 1250a)X1XB) of the Code.)

The Revenue Act of 1978 added a provision to clarify that in computing the
desareciation recapture under section 1250 of the Code for property on which reha-
bilitation expenditures were amortized under Code section 191, the amount of
“straight line” depreciation is to be computed without regard to the 5-year useful
life under section 191. This amendment may inadvertently have ca additional
recapture to apply to certain subsidized low-income housing. The proposed amend-
ment would negate this inadvertent impact by providing that subsidized low-income
housing remains eligible for the special phase-out of recapture even though rehabili-
tation expenditures for that housing have been amortized under Code section 191.

Employee of Grantor or Beneﬁ;iary Treated as Related Person for Purposes of the
Tax on Generation Skipping nsfers.—(Section 702(nX2) of the Revenue Act of
1978 and section 2613(e) of the Code.

Under the generation skipping provisions, an individual is a beneficiary of a trust
if he has a present or future power or interest in it. “Power” means “any power to
establish or alter beneficial enjoyment of the corpus or income of the trust.” A
person has an “interest” if the person has either “a right to receive income or
corpus from the trust” or “is a permissible recipient of such income or corpus.”
Thus, one can be a beneficiary by satisfying either or both of the tests.

The Tax Reform Act of 1976 excluded certain independent trustees from being
treated as beneficiaries solely because of powers which they held to distribute trust
corpus and income. The original language in section 2613(e) was found too restric-
tive and section 702(nX2) of the Revenue Act of 1978 expanded the categories of
individuals to- whom independent trustees could make distributions without being
treated as beneficiaries.

The 1978 Act excluded from the independent trustees any person who is an
employee of a corporation in which the stockholdings of the grantor, the trust, and
the beneficiaries of the trust are significant from the viewpoint of voting contro}, an
employee of a corporation in which the grantor or any beneficiary of a trust is an
executive, an employees of a corporation in which the grantor or any beneficiary of
the trust is an executive, and an employee of a partnership in which the grantor or
any beneficiary of the trust is a partner. However, the provision did not exclude a
person who is directly emyloyed by the grantor or an{lbeneficiary of the trust. The
proEosed amendment would exclude an employee of the grantor or any beneficiary
of the trust from being an independent trustee.

Certain Powers of Independent Trustees Not Treated as a Power for Purposes of the
Tax on Generation-Skipping Transfers.—(Section 702(nX2) of the Revenue Act of
1978 and section 2613(e) of the Code.)

Under the generation-skipping provisions, an individual is a beneficiary of a trust
if he has a present or future power or interest in it. “Power” means “any power to
establish or alter beneficial enjoyment of the corpus or income of the trust.” A
person has an “interest” if the person has either “a right to receive income or
corpus from the trust” or “is a permissible recipient of such income or corpus.”
Thus, one can be a beneficiary by satisfying either or both of the tests.

The Tax Reform Act of 1976 excluded certain independent trustees from being
treated as beneficiaries solely because of powers which they held to distribute trust
corpus and income. The original language in section 2613(e) was found too restric-
tive and section 702(nX2) of the Revenue Act of 1978 expanded the categories of
individuals to whom independent trustees could make distributions without being
treated as beneficiaries. .

The statute presently provides that an individual will not be treated as having a
power if such an individual “is a trustee who has no interest in the trust” (emphasis
added). Thus, an individual trustee who was the permissible-appointee of trust
assets under an unexercised power of agpointment held by another would be
deemed to have an interest in the trust and would therefore be treated as having a
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power over the trust. The trustee would be a beneficiary of the trust and the
independent trustee exemption would be negated. :

The legislative history of the Revenue Act of 1978 states that an individual
trustee will not be treated as a beneficiary if “he has no interest in the trust other
than as a potential appointee under a power of appointment held by another.” The
Pro amendment would adopt this result by providing that, solely for purposes
of the independent trustee exemption, a trustee will not be treated as having an
interest in the trust if his only interest is as a permissible appointee under an
unexercised power of aspointment held by another.

Correction of Cross Reference.—(Section 4(dX7) of Public Law 95-227 and section
7454(b) of the Code.)

The cross reference in section 7454(b) of the Code to section 502(cX21) would be
corrected to section 501(cX21).

o sf'gsns'e)ction of Cross References in Code Section 401(a)X20).—(Section 4 of Public Law

Public Law 95-458 amended Code sections 402(aX5) and 403(aX4). Code section
401(a)X20) includes cross references to sections 402(aX5) and 403(a)4), but these cross
references were not amended to reflect the changes made by Public Law 95-458.
T’!lxe proposed amendment would correct the cross references to reflect these
[

anges.

Security for Recapture of Estate Tax Reduction From Farm Valuation Where
Property Had Been Involuntarily Converted.—(Section 4 of Public Law 95-472 and
section 6324B(c) of the Code.)

The Tax Reform Act of 1976 provided that certain property used for farming or in
a closely held business may be valued for estate tax purposes at its current use
value instead of its highest and best use value. However, if the property is dis
- of within a 16-year period all or part of the estate tax benefit is recaptures. A lien is
glaoed on the property for the amount of the recapture tax. Section 4 of Public Law

5-472 provides that if an involuntary conversion of qualified real property takes

place, no recapture of the estate tax benefit will occur if the property is replaced by
other real property of at least equal value acquired for the same use. However, the
property acquired in the involuntary conversion may be riore highly leveraged so
that the lien on the equity interest is insufficient for the recapture of tax benefits.
The proposed amendment would provide that, if at any time the value of the
property subject to the lien is less than the amount of the potential recapture tax,
the Treasury Department may require the addition of additional property subject to
the lien or other security (such as a bond) which would bring the total amount of
the security up to the amount of the potential recapture tax.

Senator Byrp. The next witness will be Mr. Lipman Redman, of
the tax section of the American Bar Association
I might say I am very glad to see my neighbor here today.

STATEMENT OF LIPMAN REDMAN, TAX SECTION, AMERICAN
BAR ASSOCIATION

Mr. REpMAN. Thank you, Mr. Chairman. I apologize for not
?}?vting been here, there was a mixup in my signals, I apologize for

at.

Senator BYrp. No, it is not your fault it was the Chair’s fault.
How was your trip to China?

Mr. REDMAN. It was very fine, thank you, sir. I found there was
not much tax business for a lawyer in China so I decided to come
home but it was a very exciting trip.

Mr. Chairman, you have heard me say before when you have
chaired hearings of this type, I must disclaim that I speak on
behalf of the American Bar Association or even of the tax section
even though the views I am expressing are those which represent
the considered thoughts of a number of individual members of the
section, including its chairman, Charles Walker who could not be
here today and the members of its council.

The discussion I heard this afternoon since I arrived in the
hearing room helps prove the basic point I would like to try to
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make. I am distressed at the need to have to make it and it may
well be that I am about to tread where angels have feared to go but
I have never been accused before of being an angel. .

The thrust at the House committee hearings on this bill in which
many of the witnesses .ncluding Treasury participated and shared
was to the effect that let's get a technical corrections bill passed as
soon as possible. That was the end of March. Here we are early in
November and we still don’t have a bill. I am fully aware of the
fact that the subcommittee and the committee and the Co:
have a great many things to do but the more we delay and the
more we attempt to perfect this bill, the longer it is going to take
to get a bill and the greater the exposure to ending up in contro-
versy similar to what happened to the technical corrections bill on
the 1976 act. ' ’

This bill before the committee today may not be the best techni-
cal corrections bill. Indeed, the tax section committees have sub-
mitted this file of comments [pointinfg] before the House acted on
2797 and we submitted this batch of comments [pointing] on the
bill after it was enacted. The result is that a lot of our thoughts are
not contained in the bill and a lot of our thoughts we think ought
to be the subject of a technical corrections bill but we would rather
see a bill even though it does not contain everything we want and
worry about getting other changes on a second bite at the apple
rather than further delay the enactment of a bill.

I think it is very important to show the world and the tax
community that when a tax bill is enacted the way the 1978 act
was enacted so there is clearly a need for technical corrections,
there ought to be a bill with required corrections as soon as possi-
ble. As I say, the bill is not perfect and it is not complete. We think
it is a good bill, we think it ought to be enacted. The Treasury 45
pa%e statement today which obviously none of us has seen may
well contain nothing but required corrections of a noncontroversial
nature but if they are to be considered by this committee and it
goes to the Senate in that fashion, there is going to have to be a
conference whereas hopefully—maybe I am dreaming—--hopefullsg‘ra if
this committee will approve 2797 as it passed the House, the Sen-
ate hopefully will pass it, there will be no need for a conference, at
least we will show the world that there is a way in the space of less
than a year or about a year to get a technical corrections bill. So
everything else aside, I am Redman against everything in the 45
page statement even though on their merits I might agree with
every one of them,

So our main thrust, my main thrust today is let's get a bill
passed, not perfect, not complete, but let's get it passed in its
presents form.

Senator ByrRp. What you say has a egood deal of appeal to the
Chair. I think the committee is prepared to act almost immediately
on the House passed proposal but I, for one, would hesitate to take
a 45 sage proposal and say we will add that to it and forget about
it and go ahead and pass it. I think the public is entitled to have
some input if indeed there is anything in there that they should
have input on or would want to have input on.

Mr. RepMmaAN. I want to also emphasize that I may have no
problem with any of the things in those 45 pages and my comment
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extends to a number of the other proposals that are being submit-
ted to the committee today and at other times; they may well be
full of merit, they may well be noncontroversial, but it is going to
take time to process them and consider them and when- does the
process stop? : . :

Senator Byrp. Your thinking is that the country, everyone would
be better off to go ahead with the House-passed bill, have the
Senate, if it is willing to do so, enact it in the form in which it
passed the House and then start a new technical corrections bill
next year, say, is that correct? :

Mr. RepMAN. That is correct. I am not sure I would say the
country is better off one way or the other, but I think in the tax
community it is a good way.to go. o

Senator Byrp. But from the point of view of those involved in the
tax laws, it would be better to get the House-passed bill through
the Senate now, without amendments, rather than to attempt to
perfect what the House has done and to add other pr?osals which
you yourself or the tax section itself recommends be done at some
future date, is that it?

Mr. RepMAN. That is what Redman is proposing, yes, sir.

Senator Byrp. Thank you very much. ;

Mr. REDMAN. Mr. Chairman, glad to be here.

Senator BYrD. I assume that you will look over these 45 pages
and give the committee the benefit of your judgment.

Mr. REpMAN. We certainly will.

Senator Byrp. Thank you.

Mr. RepMAN. Yes, sir.

Senator Byrp. The next witness will be a panel consisting of Mr.
William J. Lehrfeld, Shriner’s Hospitals for Crippled Children; Mr.
Charles L. Boothby, National Association of Conservation Districts;
I:a:d Mr. Robert Skinner, Western Association of Equipment

SSOrS.

Welcome, gentlemen. You may proceed.

STATEMENT OF WILLIAM J. LEHRFELD, SHRINER'S HOSPITALS
FOR CRIPPLED CHILDREN

Mr. LeHrreLp. Mr. Chairman, my name is William J. Lehrfeld
and I serve as counsel for the Shriner's Hospitals for Crippled
Children which is a charitable institution providing free hospital
care for crippled and burned children in the United States. It is the
}1&8‘; t;raele such institution in this country, save for Government

ospitals. .

As a personal aside, Mr. Chairman, I am a member of the tax
section of the American Bar Association which Mr. Redman chairs.
I have served on its Nominating Committee and have chaired its
Exempt Organizations Committee. I would like to take strong issue
with Mr. Lipman Redman’s desire for haste in the technical correc-
tion process because it creates the same unfortunate situation that
created the need for the Technical Corrections Act itself. Legisla-
tion that .is considered in haste and which is passed in haste
requires corrections. If you are going to have an extremely short
correction period, you are again not going to provide the kind of
thoughtfulness that the process requires to assure that the original
intent of Congress is carried forward through corrections.
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Senator Byrp. Let me ask you at this point now. Are you speak-
ing now of the 45 page attachment? ‘ o

Mr. LEHRFELD. I am speaking of the general observation that Mr.
Redman had about the need to pass quickly, a corrections act. I
think the need for corrections is not so great that it demands the
haste Mr. Redman desires. Thoughtfulness is needed so the pur-
poses of Congress in all of the 1978 legislation is carried out. This
cormmittee should hold its independent hearings since it is an inde-
pendent body of the Congress itself and makes independent judg-
ments on the needs for technical corrections.

Senator BYrp. Let me ask you about the House passed bill. Do
you have any problem with that?

Mr. LEHRFELD. No, none whatsoever.

Senator BYrD. So you would favor that as passed by the House?

Mr. LEHRFELD. Certainly. : .

Senator Byrb. I think that has been well deliberated. '

Mr. LEHRFELD. Absolutely. Perhaps our plight should be rzorga-
nized, and that is why your subcommittee is making these hearings
available now and will make substantive decisions concerning sug-
gestions made by, among others, this panel. I would be very con-
cerned that the legislative process be expedited simply because of
an allegation that the public needs justify merely a one sided set of
technical corrections which was prepared by the other body.

Senator Byrp. What length of time do you think would be appro-
priate to have the new matter under consideration?

Mr. LEHRFELD. I would say there is an availability of some 2 to 6
weeks that would be more than adequate for this committee to
receive comments, for the staff to evaluate them, to make presenta-
tions to the subcommittee members, have a markup and refer it to
the entire committee. The substantive corrections I have deal with
amendments to section 514 of the Revenue Act of 1978 dealing with
charitable remainders. As I indicated earlier, continuity and con-
sistency between transitional rules is very helpful in the adminis-
tration of the previous laws. The rules on deferred charitable giv-
ing are extremely complex and in 1978 a third transitional rule
was enacted which did not for continuity purposes contain the
same rules in the 1976 act; namely section 514 of the 1978 act had
no effective date and second it had no opportunity for otherwise
barred claims to be reopened because the statute of limitation had
passed, as existed in section 1304 of the 1976 act. We would suggest
that section 514 of the 1978 act contain an effective date consistent
with the changes made to the rules governing charitable remainder
trusts that was effective for the 1974 law and for the 1976 law. I
don’t believe there is any objection on anybody’s part to assure this
continuity.

We would also suﬁgest that the provision in the 1976 act, section -
1304(b), dealing with the opportunity to open up otherwise barred
claims because the statute of limitation had expired also be added
to section 514. I doubt that there would be very much revenue loss
caused by this reopening of these closed years because all events
have transpired thus far to determine whether a right to a refund
exists. In other words, the right to refund had to exist on December
31, 1978, and if it did not exist then there is no adequate remedy
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for an effected charity. So you are not giving charities anything
that was not given December 31, 1978. .

Senator Byrp. Thank you. .

Would the Treasury care to comment on that proposal?

Mr. FErRGUsON. Mr. Chairman, at this point the only comment I
would like to make is that amendments relating to the 1976 act—
as o ed to the 1978 act—would seem to be beyond the scope of
the ouse-Fassed bill. Of course, this committee is free to expand
the scope if it chooses, but I believe there is a strong argument for
trying to keep the bill confined to corrections of 1978 legislation. If
I understood the testimony, there was one amendment related to
the 1978 act. I cannot comment on that now; we will look at it. One
amendment may relate to the 1976 act. I think that, regardless of
the merits, there should be a presumption—maybe an irrebuttable
presumption—that opening up the 1976 legislation is just beyond
the scope of this bill. ,

Senator Byrp. It has been the view and purpose of the committee
to confine its deliberations on this matter to the 1978 act so I think
the Treasury raises a point that needs to be considered.

Mr. LEHRFELD. I understand that, Mr. Chairman.

(The prepared statement of Mr. Lehrfeld follows:]

SUMMARY OF STATEMENT OF SHRINERS ;lospmu.s FOR CRIPPLED CHILDREN TAMPA,
LA. :

The Tax Reform Act of 1969 enacted Sec. 2055(eX2) to bar an estate tax charitable
deduction for the value of a remainder passing to charity unless it passes to a
charitable remainder unitrust, charitable remainder annuity trust or a pooled in-
come fund. From the very beginning, these provisions were found to be extremely
complex and frequently resulted in lost charitable deductions because t2stamentary
trusts were not being drawn to meet the very exacting standards of IRS implement-
ing regulations. In 1974, Congress permitted executors, private beneficiaries and
charitable institutions to reform wills and other testamentary instruments contain-
ing unqualified charitable remainder bequests to enable estates to obtain an estate
tax charitable deduction if the revised trust complied with Sec. 2055(eX2). This
initiai provision (Sec. 2055(eX3)) expired on December 31, 1975, but was revived in
1976 (expiring December 31, 1977) and again in 1978 (expiring December 31, 1978).
In the 1974 and 1976 legislation, Congress provided effective dates for the applica-
tion of the relief, viz, estates of decedent's dying after December 31, 1969. In 1978, a
similar effective date provision was omitted, perhaps inadvertently, in enacting the
final relief extension. An effective date should be added to the 1978 law assuring
that, with respect to the last extension, it is also effective for decedent’s dying after
December 31, 1969.

When Congress extended the relief in 1976, it also permitted estates to retroac-
tively file refund claims for reformations even though the three year statute of
limitations, as prescribed by Sec. 6511, would otherwise bar a refund. A similar
provision was omitted, perhaps inadvertently, in connection with the 1978 exten-
sion. The 1978 extension should be amended to provide for the same relief to barred
claims that was provided to such claims by the 1976 extension. The extension for
barred claims should be available to June 30, 1978.

WITNESS STATEMENT OF SHRINERS HOSPITALS FOR CRIPPLED CHILDREN

Under present law, deferred giving to charity is discouraged because of the
complex rules dealing with charitable remainder trusts. Deferred giving is a means
bﬂ which a donor, with perhaps his or her spouse, may make a present gift to
charity of a remainder interest in property and retain the use of the property (such
as a residence or farm) or the income from the froperty for their lifetimes. Upon
their death, the propert{ usually passes free of trust to the charities. In 1969,
Congress misperceived alleged abuses in deferred giving and wrote stringent rules
limiting the ability of donors to use deferred giving as a means of encouraging the
philanthropy of their choice. By enacting such provisions of law such as
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2055(eX2), and Sec. 664, requiring donors to give property to charitable remainder
annuity trusts or charitable remainder unitrusts, the Congress has encouraged the
Internal Revenue Service to create a maze of difficult, intricate, inconsistent and
improvident rules governing this form of deferred giving. .
artly in recognition of the unfortunate incidents that these limitations on, giving
created, the Treasury Department, on its own initiative, permitted executors of
estates to reform or amend trusts created under wills, or inter vivos trusts, in order
to assure that the trusts which had been written wrongly, were in the proper format
as to allow a deduction. The Shriners Hospitals for Crippled Children, with other
charities, encouraged the Congress to enact into law similar reformation relief after
the Treasury Department’s reformation period expired on December 31, 1972. This
Congress did in 1974 b{' enacting Sec. 2055eX3) with the right of reformation
extended to December 31, 1975. The reformation date was twice extended by Con-
g;ecsszaré mition of the great difficulties created by the existence of Sec. 664 and

. eX2).

In 1976, The Tax Reform Act of 1976, permitted estates to file refund claims in
connéction with reformations of charitable remainder trusts even though the time
for filing a claim had expired under Sec. 6511 (the general statute dealing with
statute of limitations for refund claims). See Sec. 1304 of 1976 Act. This was done in

ition of the fact that the time for reforming a trust granted to executors,
chanities and the 6private beneficiaries, was not very long to permit effective use of
the 1974 and 1976 relief provisions. Thus, by opening up otherwise closed periods,
the Congress encouraged reformations permitting more funds to flow to charity.
More funds flowed to charity upon reformation because the tax refund that is
permitted becomes part of the corpus of the charitable remainder trust and eventu-
allly passes to charity after the private interests expire.

n 1978, the Congress permitted reformations to take into account the fact that
under certain circumstances the charities would not only have a remainder interest
in trust, but also an income interest in trust. By enacting Sec. 514 of the Revenue
Act of 1978, the Congress encouraged reformation of trusts giving the charities a
current interest in the income of the remainder trust -along with a current interest
in the reformed remainder. Regrettably, Sec. 514 did not carry with it an effective
date. We have now experienced the fact that, in at least one district, estate tax
examiners are taking the position that Sec. 514, without an effective date, is effec-
tive only upon date of enactment of the Revenue Act of 1978, November 6, 1978,
Thus, it is the position of this district that trusts may only be reformed, to provide
for a charitable income interest, from the period of November 6, 1978, through
December 31, 1978. We do not beiieve the Cong:ss intended sec. 514 not to
coterminously effective with the effective date of Sec. 2055(eX3) itself. Sec. 2055(eX3),
when originally enacted, was effective for decedent’s dying after December 31, 1969.
The 1976 changes alsc had an effective date of decedent’s dying after December 31,
1969. See, Sec. 1304(c) of the 1976 Act. Accordingly, Sec. 514 of the Revenue Act of
1978 should be amended to add a provision, such as subparagraph (c), which simply
gero\g;le?gt&at the provision is retroactive in effect to decedent’s dying after Decem-

r 31, X

Next, we also believe that a provision like Sec. 1304(b) of the Tax Reform Act of
1976 be added to Sec. 514 of the 1978 Act to permit otherwise expired claims,
dealing, for example, with a reformed income interest, to be filed by decedent’s
estate up to June 30, 1980. By permitting trusts which have already been reformed,
pursuant to judicial decree, or which have been deemed to be reformed because of
the decedent’s death before December 31, 1978 und the death of the life income
beneficiary prior to the filing of the federal estate tax return, Congress would be
granting these estates a charitable contribution deduction for the value of the
(r;gtiolrmed income interest which is passing to charity which today is barred by Sec.

These two sugfested amendments to Sec. 514 are extremely limited in scope and
are meant simply to clarify existing law and provide a tax benefit to otherwise
barred claims where the income interest was reformed, but no deduction was
allowable at the time of reformation for income interest passing to charity since
Sec. 514 was not enacted until November of 1978.

Shriners Hospitals for Crippled Children wants to be on record that Sec.
2055(eX2), and corresgonding provisions of the income tax laws (Sec. 170(eX2)) and
gift tax laws (Sec. £522(cX2)) are a considerable impediment to charitable giving. If
the Congress believes that there is inadequate evidence to justify repeal of these two
provisions, we believe that the right of reformation for unqualified trusts should be
a permanent part of the law. We wish to make it very plain that Sec. 2055(eX2) and
Sec. 664, requiring complex annuity trusts or unitrusts have not benefited the

55~169 0 - 80 ~ 12
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charities as they were purgortedly intended to do, but have simply caused them to
lose many gifts. Gifts are lost due to donor confusion and fright and wonderment
over whether the estate will obtain the deduction. Repeal of Sec. 2055(eX2), for
example, would not harm charities because the charity's interest in trust would be
protected by the private foundation excise taxes which are im upon these
charitable remainder trusts as part of the regulatory scheme which Congress en-
acted in 1969. We hope this Subcommittee will later concern itself with methods
which encour: deferred giving and not thwart the interests of many charitable
inclined individuals who feel that present law is simply too rigid and complex.
Thank you for your attention.

Senator Byrp. The next witness is Mr. Charles L. Boothby, Na-
tional Association of Conservation Districts.

STATEMENT OF CHARLES L. BOOTHBY, EXECUTIVE SECRE-
TARY, NATIONAL ASSOCIATIGN OF CONSERVATION DISTRICTS

Mr. Boorusy. Mr. Chairman, members of the committee, I am
Charles L. Boothby, executive secretary, National Association of
Conservation Districts. NACD, as we are commonly called, repre-
sents the 2,950 conservation districts, their 52 State associations—
includes Puerto Rico and the Virgin Islands—and the 17,000 locally
elected and appointed public officials who administer them. Conser-
vation districts are legal subdivisions of State government, orga-
nized to develop and carry out programs of soil and water conser-
vation at the local level. They serve the needs of over 2.5 million
cooperating landowners.

Section 543 of the Revenue Act of 1978 added section 126 to part
III of subchapter B of chapter 1 of the Internal Revenue Code of
1954, This section exempts from gross income those payments made
by Federal and State governments in cost-shares for the installa-
tion of conservation measures on the land. It includes payments
made under nine Federal cost-share programs and any State pro-
" gram under which payments are made to individuals primarily for
the purpose of conserving soil, protecting or restoring the environ-
ment, improving forests, or providing a habitat for wildlife. This
same act adds a new section 1255, Gain From Disposition of Section
126 Property.

It has been brought to our attention that many persons contem-
plating the utilization of section 126 have real reservations about
doing so because of section 1255. Section 1255 is perceived as plac-
ing an untenable lien against the property and vastly increasing
the necessary recordkeeping. People are concerned about being
able to show the exact increase in value of the property directly
resulting from the application of conservation practices. Further,
mani times conservation practices may reduce the amount of land
on the farm available for crop production. This is true of diver-
sions, terraces, sod waterways, filter strips, and similar practices.

Paragraph 3 of section 1255 provides for a 100-percent rollback
for the first 10 years and then a decreasing rollback over the
second 10 years. Most conservation practices applied to cropland
have a design useful life of only 10 years. Therefore, this provision
really places a burden on the landowner and will undoubtedly
(llizsg:ourage him from utilizing the advantages provided by section

Section 126, as previously stated, excludes from gross income
payments made by Federal and State governments for the purpose
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of sharing the costs of installing conservation and environmental
measures. It ‘does not, however, exclude such payments made by
substate units of government made for the same purpose.

In many States, substate units of government such as counties,
conservation districts, and natural resource districts have appropri-
ated funds for cost-sharing with landowners for the installation of
conservation practices. Additionally, substate units of government
have served as. conduits for State cost-sharing funds. This has
caused some confusion and has prompted many States to seek
clarification of the issue of substate cost-sharing.

" The purpose of section 126 is to encourage landowners to install
conservation practices. As presently written, section 126 tends to .
discourage substate units of government from becoming involved
financially in conservation programs. We recommend that section
126(aX10) be amended to read:

(10) Any [state] program authorized by, a state, a territory, or a possession of the
United States or any political subdivision of any of the foregoing, or of the District of
Columbia under which payments are made to individuals primarily for the purpose
of conserving soil, protecting or restoring the environment, improving forests or
providing a habitat for wildlife.

We have enclosed copies of letters from various States which

support this proposal.

Thank you for this opportunity to express the views of our associ-
ation on this matter.

[The letters referred to follow:]

Missour! SoiL AND WATER DisTricTsS COMMISSION,
September 13, 1979,

Dr. ArNOLD MILLER,
Administration Building,
U.S. Department of Agriculture, Washington, D.C.

DeAR Sir: The Missouri Soil and Water Districts Commission has reviewed the
proposed rules for implementing the Revenue Act of 1978; Determining the Primary
Purpose of Certain Federal and State Payments. We believe the proposed rules are
consistent with the objective of encouraging private landowners to participate in
voluntary conservation cost-share programs that will provide environmental bene-
fits to the public. :

The Commission is currently developing a state soil and water conservation cost-
sharing program. During the development process we have tried to maintain a
compatibility with similar programs from other levels of government. Cost-share
programs from the different levels of government need to be complimentary not
competitive. For this reason, we were pleased to note that state cost-sharing pro-
grams were included in the proposed rules. We believe it is equally important to
include any sub-state entity that develops a cost-share program in the proposed
rules. A cost-share program that is excluded from this important tax incentive
probablgiwould not survive. .

The Missouri Soil and Water Districts Commission recommends the proposed
rules to implement the Revenue Act of 1978 be expanded to include county funded
programs. .

Sincerely, ‘
BETTY BROEMMELSIEK,
Chairman.
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STATE OF NEW JERSEY,
DEPARTMENT OF AGRICULTURE,
Trenton, N.J, September 7, 1979.

3;'%‘“"?%“‘}":‘ d Eval f the Secretary, Ad trat
tce of Budget Planning and Evaluation, ice of the Secretary, Administration
Building, U.S. Department of Agn'cullum%ashingion, DC.

Dzear DR. MiLLER: Copies of the proposed rules to implement the Revenue Act of
1978 in determining the primary purpose of certain federal and state payments for
conservation purposes has been received at this office. The definition of those
payments which qualify for exemption from taxation appears to be limited to funds
received from states and does not include funds which may be received from
substate entities. While in New Jersey at the present time there are no State or
substate agenci payments of this nature, it would seem appropriate to also include
payments which may be made for conservation purposes by substate entities.

is comment 8 forwarded in behalf of the New Jersey State Soil Conservation
Committee. ‘ ’
. Sincerely, .
SAMUEL R. RACE.

MINNESOTA So1L AND WATER CONSERVATION BOARD,
DePARTMENT OF NATURAL RESOURCES,
St. Paul, Minn., September 14, 1979.

Dr. ARNOLD MILLER,
Office g( B t, Planning and Evaluation, Office of the Secretary, U.S. Department
of Agriculture, Administration Building, Washington, D.C.

DeAR MR. MiLLEr: 1 am writing with reference to the proposed rule for imple-
menting the Revenue Act of 1978 determining the primary purposes of certain
federal and state Lfayments.

The State of Minnesota provides payments to landowners for cost sharing pur-

in excess of 1.5 million dollars annually plus county government contributions
in excess of 1 million dollars for District operations. In addition to this Soil and
Water Conservation Districts provide just short of 1 million dollars as contributions
to Soil and Water Conservation Districts 5 ams. With this in mind, I refer
rticularly to Section 14.6(a) on pgge 49273 of the Federal Register, Vol. 44, No.
64, dated Wednesday, August 22, 1979. It is my opinion that the definition of state
programs should include programs funded by sub-units of state government such as
counties, watershed districts, sanitary districts, etc. At the present time, local funds
contributed for soil erosion control purposes cannot be considered as an exemption.
This will certainly discourage local government input into conservation cost sharing
programs.
‘ Sincerely,
VERNON F. REINERT,
Executive Director.

OH10 DEPARTMENT OF NATURAL RESOURCES,
DivisioN oF SoiL AND WATER DisTRICTS,
Columbus, Ohio, September 15, 1979.

Dr. ARNoLD MILLER,
Office of Budget, Planning and Evaluation, Office of the Secretary, Administration
Building, U.S. Department of Agriculture, Washington, D.C.

Dear Dr. MiLLer: We wish to register the following recommendations pertaining
to the Federal ister Vol. 44 No. 164 dated Wednesdag, August 22, 1979 setting
forth proposed rules by the Department of Agriculture ( Cl-yl{u?art 14) for imple-
menting the Revenue Act of 1978; determining the primary purpose of certain
federal and state payments:

1. The pro| rules should reflect exemrtion of payments received by an owner
of land for installing conservation and pollution abatement practics regardless of
the public fund source. The rules now reflect state and federal funding but fail to
allow exemption of county or any other local source of appropriated funds for such

purposes.

2. We feel strongly that the Revenue Act of 1978 should be interpreted to include
animal waste pollution abatement practices. Should the proposed rules be inberPret-
ed to include animal waste pollution abatement practices under the language ‘Pro-
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tecting or restoring the environment” no further identity is necessary. Should the
?pporstgg opinion prevail, amendment to include animal waste practices should be
nserted. :

Enclosed is a copy of Section 1516.30 of the Ohio Revised Code setting forth the
provision for cost share payments and the adoption of state rules relating to the
same. A copy of the state adopted cost share rules relating to botwricultural
sediment and animal waste pollution abatement practices is encl for your
review.

We trust these comments and supporting documents will be helpful in your final
determinations. Should further information be helpful, please request the same.

Sincerely,
Y Frovp E. HeFt, Chief.

NEBRASKA NATURAL RESOURCES COMMISSION,
Lincoln, Nebr., July 11, 1979.

Dr. ARNOLD MILLER,
Office of Budget, Planning and Evaluation, Office of the Secretary, Administration
Building, U.S. Department of Agriculture, Washington, D.C.

Dear Dr. MiLuEeR: Enclosed are six copies of the information requested in the
June 29, 1979 Federal Register was not received by our agency or the law library
therefore, our reaction time regarding the federal income tax exclusion for state
cost share program anments. 1 hope our “Nebraska Water Conservation Program
Procedures Handbook” contains all the information you require.

In accordance with your suggestion made to our Assistant Legal Counsel, Jay
Holmquist, over the telephone on Monday, we are advising all of the state’s Natural
Resources Districts to provide you with similar information refardinizheir locally
funded cost share programs in the hope that these programs will also be eligible for
the income tax exclusion. Their information will not reach fou by the 15th of this
month, however, I have encouraged them to send it as quickly as possible. Part I of
the Friday, June 29, 1979 Federal Register was not received by our agency or the
law library, therefore, our recreation time was rather short. We were not made
aware of exactly what was required until July 9 when we received a copy of the
notice from Charles Boothby of the NACD.

We would make one comment regarding the implementation of section 543. Local-
ly funded programs for cost share assistance such as those carried on by our
Natural Resources Districts should be eligible for the income tax exclusion. Al
though not all of Nebraska’s NRDs carry on these programs, those that do contrib-
uted over $900,000 in local funds for cost sharing on practices for conservation,
wildlife habitat and environmental protection. This is considerably more than has
been aggmpriated by the Legislature for the Nebraska Water Conservation Pro-

am. The purpose of these programs is laxgelg to sufplement the limited federal
unds available for conservation practices and they make a very important contribu-
tion to the conservation and protection of Nebraska’s natural resources and wildlife.
The availability of this income tax exclusion would serve as an incentive for land-
owners to cooperate in the local programs and so we would strongly recommend
that ;state programs” be defined to include any non-federal program for cost share
assistance.

Thank you for the opportunity to present our comments. If your have any ques-
tions or require additional information feel free to contact me.

Sincerely yours,
DAyLrE E. WILLIAMSON,
Executive Secretary.

Enclosure.
STATE oF WISCONSIN,
OFFICE OF THE GOVERNOR,
Madison, Wis., September 27, 1979.

3}}'“"? udver o d Eval f the Sec d
ice o Iget, nning and Evaluation, Office of t retary, Administrative
Building, U.S. Department of Agriculture, Washington, D.C.
Dear Dr. MiiLer: This letter is in reply to Secretary Bergland’s request for
information concerning Wisconsin programs that allocate state or federal funds to
rivate individuals for conservation, environmental protection, forestry or wildlife
abitat purposes. Secretary Bergland's correspondence indicates that paymenis
made to individuals under such 1prog'rams are exempt from federal taxes under
Section 543 of the Revenue Act of 1978 (Public Law 95-600).
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-The State of Wisconsin funds two programs which appear to meet Section 543
requirements. The Wisconsin Fund supports point and non-point source pollution
abatement and solid waste management programs. The fund, which is administered
by the Wisconsin Department of Natural Resources, provides cost-sharing monies to
individuals for certain pollution contro} practices and structures. .

The second Wisconsin program which may be eligible for the tax exemption is our
farmland preservation program. The Wisconsin Farmland Preser.ation Program

rovides circuitbreaker tax relief (an income tax credit or refund) to individuals and
ocal governments who take action to preserve agricultural land. Soil conservation
and local land use planning and regulation to preserve farmland and open space are
all encouraged under the program. Farmland preservation contracts require soil
and water conservation measures. The farmland preservation tax credit appears to
meet criteria for federal tax exemption established under sec. 126(b) (1) and (2) of
the 1978 Revenue Act, since credits are available only to those who protect the
environment by preserving their soil and farmland.

I am submitting six copies each of various printed materials on the Wisconsin
Fund and the Farmland Preservetion Program, as requested in Secretary Bergland’s
original correspondence.

or the Wisconsin fund, these materials include: (1) Enablin% legislation; (2)
Administrative rules; (3) “Guidelines for Non-Point Source Water Pollution Abate-
ment am: A Part of the Wisconsin Fund”; and (4) “Handbook on Cost-Sharing
for Best Management Practices”.

For additional information on the Wisconsin Fund, contact: Mr. John Konrad,
Chief of Special Studies, Bureau of Water Quality, Wisconsin Department of Natu-
ral Resources, 2825 University Avenue, Madison, W1 53707, (608) 266-1956.

The farmland preservation materials include: (1) Enabling legislation; (2) Informa-
tional borchure; (3) Samples of farmland preservation contracts; (4) Copies of Wis-
consin state income tax schedule FC (Farmland Credit); and (5) Local planning and
zoning standards established by the state program.

For additional information on the Farmland Preservation Program, please con-
tact: Mr. Jim Johnson, Director, Farmland Preservation Program, Wisconsin De-

rtment of iculture, Trade and Consumer Protection, 801 West Badger Road,

adison, WI 53708, (608) 266-9819.

In addition to these state-funded programs, there are between nine and eleven
Wisconsin counties which administer their own cost-sharing programs through local
Soil and Water Conservation Districts. Funds for county programs come from coun-
tK general revenues. Levels of cost sharing vary depending on local priorities and
the nature of the practice to be installed.

I bring these county initiatives to your attention in response to the call for
comments regarding the inclusion of sub-state programs in the definition of state
programs for purposes of Section 543 of the 1978 Revenue Act. (proposed rule
implementing the Revenue Act of 1978, etc., Supplementary Information: (4) State
programs). From a public policy standpoint, Wisconsin’s sub-state programs contrib-
ute significantly to soil conservation in certain critical areas of the state. Because
they do, and because the local cost-share programs are very similar to state and
federal efforts, I strongly urge the Department of Agriculture to give favorable tax
exemption consideration to sub-state programs. More information on the county soil
conservation cost-sharing programs can be obtained from Mr. Leonard Johnson,
Wisconsin Board of Soil and Water Conservation Districts, 1815 University Avenue,
Madison, Wisconsin 53706. Mr. Johnson's phone number is (608) 266-8755.

The State of Wisconsin appreciates your consideration of the Wisconsin Fund, the
Farmland Preservation Program, and the various county cost-sharing programs for
tax exemptions under the revised revenue code. If we can be of further assistance in
your evaluation of these programs, please do not hesitate to contact the Governor's
Office or any of the people listed above.

Sincerely,
LEE SHERMAN DREYFUS,
Governor.

LoweR Loup NATURAL RESOURCES DiSTK.CT,
Ord, Nebr., July 16, 1978.

Dr. ARNOLD MILLER,
Office of Budget Planning and Evaluation,
Administration Building, USDA, Washington, D.C.
DeAR DRr. MiLLER: In reply to a request from Dayle Williamson, Executive Secre-
tary of the Nebraska Natural Resources Commission, we are forwarding for your
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review, information on those cost-sharing plans whereby the Lower Loup Natural
Resources District makes payment to landowners within the District. Our purpose
in submitting this information is to assist you in making a determination of wheth-
er or not these payments made by the District qualify under Section 543 of the
Revenue Act of 1978.

Presently the District provides direct cost-share assistance utilizing District funds
to landowners under two programs. Funds provided under the Wildlife Habitat
Improvement Program are a joint venture between the Nebraska Game & Parks
Commission and the Lower Loup Natural Resources District on a 76% Game &
Parks—25% Lower Loup NRD funding. The Game & Parks funds are derived
directly from that state agency; the District funds are derived from a local tax levy.

The funds are paid to landowners s compensation for dedicating certain acres to
wildlife habitat; for diverting grassland to wildlife habitat; for establishment of
{)ermanent and temporary vegetative cover; and for construction of fence to exclude
ivestock from those areas set aside for wildlife habitat. Game & Parks’ authority
for this type of involvement under state law comes from Section 37-109, R.R.S,,
Nebraska 1943.

The other program that the District is involved in amounts to cost-sharing with
local landowners for establishing farmstead windbreaks and livestock shelterbelts.
This practice involves the planting of trees; construction of fence; and maintenance
of these plantings for wind protection. The District’s authority to be involved in this
tgpe of practice is found in Nebraska Statutes Sections 2-3235, R.R.S., Nebraska
1943. :

The Lower Loup NRD is a political subdivision of the State of Nebraska, estab-
lished by the Nebraska Legislature under Sections 2-3201 to 2-3261, R.R.S., Nebras-
ka 1943. We believe that revenue from the above mentioned sources should provide
recipients with an exclusion of certain p;%’ments from gross income, as alluded to in
t};gsz‘ederal Register Volume 44, No. 121, Friday, June 29, 1979, pages 37953 and
3 . :

For your information, we are supplying you with reprints of Sections 2-3229
which spell out the purpose of Natural Resources Districts (you would be most
specifically interested in purposes (10) and (12)) and Section 3235, which sets forth
the Districts’ authority to cooperate and furnish financial and other aid to coopera-
tors, agencies, etc.

I sincerely hope the above cited information will assist you in making a determi-
nation on this exclusion.

Sincerely,
RiCHARD J. BERAN,
General Manager.

Enclosure.
NEBRASKA NATURAL RESOURCES COMMISSION,
Lincoln, Nebr., July 24, 1979.

Dr. ARNOLD MILLER, :
Office of Budget, Planning and Evaluation, Office of the Secretary, Administration
Building, U.S. Department of Agriculture, Washington, D.C.

Dear Dr. MiLLer: Enclosed are six copies of the information on the Lower
Republican Natural Resources District’s cost-share programs which were mistakenly
sent to our office. Although it does not contain all the information requested in
order for your office to consider whether the local program should be eligible for the
section 543 income tax exclusion, I felt it should be transmitted for your considera-
tion since it does adequately describe the purpose of the programs.

I would like to take this opportunity to once again urge that section 543 be
implemented to include local cost-share programs of the kind carried on by Nebras-
ka's natural resources districts. They play a very important role in this state’s
efforts to reduce agricultural related pollution, improve conservation and provide
wildlife habitat and are deserving of favorable tax treatment.

Sincerely yours,
DayLE E. WILLIAMSON,
Executive Secretary.



180

Towa DEPARTMENT OF SoIL CONSERVATION,
Des Moines, Iowa, July 13, 1979.

Dr. ARNOLD MILLER, _
Office of Budget, Planning and Evaluation, Office of the Secretary, Room 117-A
Administration Building, U.S. Department of Agriculture, Washington, D.C.

DEAR DR. MILLER: This letter is in response to the notice in the Federal Register
of June 29, 1979, relative to implementation of the Federal Revenue Act of 1978.

The State of Iowa has been providing cost-share assistance to landowners since
1973. We are interested in having these payments excluded from gross income for
federal tax purposes. :

Seven of our county soil conservation districts are providing similar cost-share
assistance to landowners from county funding sources. Their programs follow the
state program guidelines regarding fund disbursement and eligible practices. I en-
close six copies of an excerpt from the Code of Iowa which relates to districts
entering into agreements and providing financial assistance. Also enclosed are six
copies of the Story and Polk County SCD contracts. The contracts, in essence, are
rules, policies and practices followed. Five other county contracts are deleted from
this mailing since they are nearly a duplicate of the Story County SCD contract.

Since soil conservation districts are subdivisions of the State of Iowa and the cost-
share programs are the same, we are requesting that these payments also be
excluded from gross income for federal tax purposes.

The purpose of the state and county cost-share programs is to accelerate the
installation of permanent land treatment practices which protect the land from
deterioration and provide off-site benefits. These programs allow more landowners
to participate and apply soil conservation practices than would be accomplished
with the Agricultural Stabilization and Conservation Service program. Landowners
participating in the state and county ;rograms are restricted to construction of
permanent land treatment practices and must adhere to the technical standards of
the Soil Conservation Service for design and installation.

I believe that the rules and procedures included adequately explain the Iowa
pr%grams. If you have any questions, please contact our office.

e will appreciate your assistance in securing these exemptions.
Sincerely,
LAWRENCE G. VANCE,
Director.

Enclosures.
Papio NATURAL ResoURrcEs DisTrICT,
Omaha, Nebr., July 16, 1979.

Dr. ARNOLD MILLER,
Office of Budget, Planning and Evaluation, Office of the Secretary, Administration
Building, U.S. Department of Agriculture, Washington, D.C.

DeAR DR. MiLLER: I have just been advised of your request for comments and
suggestions on implementation of the Revenue Act of 1978 relating to the exclusion
of certain payments from gross income as described in Page 37953 of the Federal
Register, Volume 44, No. 127, Friday, June 29, 1979.

The Papio Natural Resources District provides financial assistance to landowners
through the District’s Conservation Assistance Program and Wildlife Habitat Pro-
gram. These programs encourage the application of soil and water conservation
practices and retention of wildlife habitat in the District. The enclosed brochures
describe the current policies and procedures under which payments are made and a
description of the practices or measures for which payments are made. The Papio
Natural Resources District is a local governmental sub-division in the State of
Nebraska and these programs are carried out pursuant to the enabling legislation
which established NRDs.

I wiild request that you consider payments that are received through the NRD’s
programs be included in those which are excluded from gross income for Federal tax
purposes similar to the programs of the Agricultural Stabilization Service, U.S.D.A.

If you desire additional information on the District’s programs, please advise.

Very truly yours,
JeRRY R. WEHRSPANN, P.E,,
General Manager.

Enclosures.
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Iowa DEPARTMENT OF So1L CONSERVATION

. : . Des Moines, Iowa, September 14, 1979.
3’#“""?:;3’&”3& nd Eval f the Secretary, Administrat

ice o t, nning a valuation, tce of the Secretary, Administration
Bm{ding. U.S. Department of Agriculture, Washington, D.C.

DEar DR, MiLLER: In my letter to you dated July 13, 1979, T requested that the
state cost-share program and the county cost-share programs be included in the
proposed rules as outlined in the Federal Register, Volume 44, No. 164, dated
August 22, 1979. Upon receipt of the Federal ister, I found that, while you did
include the state cost-share program, the cost-share programs funded by county
monies were not included. =~ . : ) .

I am hereby requesting that, in section 14.6(a) on page 49273 and in the explana-
tion given under paragraph (4) on page 49272, the definition of state programs
should include programs funded by counties or other substate entities. If it does not,
this will discourage any county input whatsoever into conservation cost-sharing
programs and will turn off those that are already started.

. Sincerely,
LAWRENCE G. VANCE,
Dir'gclor.

Senator Byrp. Thank you, sir. .

Mr. Ferguson, do you have a comment on that?

Mr. FERGUSON. Section 126 is a provision that excludes payments
from income. On the basis of the information now available, I am
not sure whether Mr. Boothly is talking about expanding the pro-
gram very slightly in terms of the number of individuals covered,
or whether this proposal would result in a severalfold expansion.
The exclusion is now limited to a few programs. Before it is ex-
panded substantially beyond those programs—expanded through
the local levels—that the issue should be subjected to substantive
policy debate and not to a technical amendment.

Senator Byrp. Thank you.

Mr. Skinner.

STATEMENT OF ROBERT SKINNER, INCOMING PRESIDENT,
WESTERN ASSOCIATION OF EQUIPMENT LESSORS

Mr. SKINNER. Good afternoon, Mr. Chairman.

I am Robert Skinner. I am president of Renniks Leasing Co., a
small independent leasing firm which I started just 1 year ago in
Santa Ana, Calif. Prior to this I was a cofounder and president of a
large independent leasing company for 16 years. I am here this
afternoon as the incoming president of the Western Association of
Equipment Lessors. With me today is William Hetts, tax partner,
Deloitte, Haskin & Sales of San Francisco who are one of our
members and advisers.

WEAL, as we abbreviate it, is a relatively new organization with
190 member firms located in the 11 Western States. The primary
purpose of our organization has been to exchange ideas and provide
an educational vehicle for the expanding leasing industry to try to
keep up with the rapid changes and growth in our business. Of the
190 firms who comprise our membership, over 150 are what we
would consider small independent leasing businesses or brokers.
Among our membership we also have 13 bank leasing companies.

The members of our organization are very concerned about one
section of the Technical Corrections Act and how it will affect the
independent leasing business firm as well as the effect it may have
on our ability. to serve the business community. WEAL is still a
young organization and quite honestly this is our first venture into
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the legislative arena. We are concerned, too, about what to do and
how to even proceed to express this concern. It was only 2 weeks
ago that we learned about this pending legislation and the fact
that it might contain provisions which could have some dramatic
effects on our members. .

Our specific areas of concern have to do with section 5, technical
a}::)endgl%nts relating to tax shelter provisions and subsections A
through E. ‘

As we understand, the “at risk” provisions of section 465 of the
Internal Revenue Code were enacted in 1976 to prevent alleged
abuses by so-called tax shelter transactions. As originally enacted,
the ﬁrovisions of section 465 applied only to individuals, trusts,
subchapter S corporations, personal holding companies, and non-
corporate partners of partnerships. .

is proposed new section would waive the controlled group rule
and allow an alternative test for determining, on a separate corpo-
ration basis, whether such separate corporation member of a con-
trolled group is engaged in substantial leasing activity. As pro-
posed, in order to avail itself of the separate corporation test, the
gross receipts of such corporation from leasing activities must be 80
percent of the gross receipts of such corporation. In addition, pro-
g:sed section 465(cX6XB) provides that three additional tests must
met by such corporation for the taxable year and each of the
two immediately preceding taxable years of such corporation.

These three tests are (1) the group, for each of such 3 years, must
have at least three full-time employees substantially all of whose
services were directly related to the equipment leasing activity; (2)
during each of such 3 years, the leasing members of the group
must have entered into at least five separate equipment leasing
transactions and (3) during each of such 3 years, the leasing mem-
bers of the group must have had, in the aggregate, at least $1
million in gross receipts from equipment leasing.

By requiring equipment leasing corporations to meet these tests
in not only the taxable year but also for the immediately preceding
taxable years, the proposed amendments would preclude a con-
trolled group of corporations from being excluded from the “at
risk” provisions with respect to newly formed equipment leasing
members of the group for a minimum of 3 years.

The way we read the statute as g;oposed, before you get to a
separate company test there must a control group of leasing
corporations. This we understand to be two or more. We do not
believe this is in the interest of Congress. However, the most
troublesome requirement in the pro legislation is the require-
ment that the aggregate gross receipts from equipment leasing in
the taxable year, and in whatever applicable preceding period,
must be at least $1 million. ‘

The elimination of an absolute $1 million requirement would
accomplish two objectives: (1) It would not penalize those controlled
groups of corporations which have a leasing member in a startup
position and (2) would stimulate the economy by encouraging
smaller businesses to purchase and lease new equipment.

We do not believe the elimination of the flat $1 million require-
ment will lead to abuses because our pro s still leave intact the
“80 percent of gross receipts” test, the “three employee” test and
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the “five separate lease transactions” test. Since substantial capital
would have to be invested by a corporation in equipment to be
leased to meet these tests, it would, we believe, preclude the cre-
ation of a corporation solely for the purpose of tax avoidance.

Depending on how the present wording is interpreted, it could
have a significant adverse impact on many small leasing firms as
well as that segment of the business communitiv1 which these people
serve. More than one-third of our membership has been in business
less than 3 years, and a far greater percentage would not currently
meet this $1 million gross receipts criteria. ,

The independent leasing segment is still an important part of the
market and will continue to be as the total market accelerates and
expands. As in every industry, we, the small lessor, offer a differ-
ent degree of service and flexibility as well as personal rapport. We
don't want an advantage, we just want to be able to compete on an
equal basis. The small businessman supports equality in taxes for
large or small.

In summary, the members of our organization feel that the
amendments of the “at risk” provision need clarification and modi-
fication. As presently drafted the law could dramatically impact
the small and new independent lessors and would inhibit the
growth of independent ‘lessors. It would also limit the business
community in being served by the independent lessors. Our propos-
al relating to the 3-year provision would eliminate or substantially
reduce the $1 million requirement.

Thank you, sir.

Senator Byrp. Thank you, Mr. Skinner.

As I understand it you oppose a part of the technical corrections
bill. You oppose a section in the technical corrections bill as passed
by the House of Representatives.

Mr. SKINNER. Yes, section 465(cX5). '

Senator Byrp. From what you say, that so-called technical cor-
rection is in your view at least a substantive change.

Mr. SKINNER. Correct. :

Senator Byro. Would the Treasury want to comment on that?

Mr. FerGusoN. Mr. Chairman, the intent of the House-passed-
technical corrections bill is to liberalize an exception to the at-risk
provisions. The Revenue Act of 1978 created an exception from the
at-risk rules for active leasing companies. They were defined in the
1978 act as companies with 50 percent of the gross receipts from
leasing activities.

The 50-percent rule applied to an entire controlled group neces-
sarily; otherwise, a corporation could simply spin off a subsidiary,
combine all the leasing activities in the sub, and avoid the at-risk
limitations. However, 1t was pointed out to various staff members
that there were certain leasing groups that could not meet the 50-
percent rule but nonetheless carried on substantial leasing activi-
ties; that observation led to the three-prong test mentioned in Mr.
Skinner’s testimony. The three-prong test in the House bill is in-
tended as a liberalization.

I think, at this point it would be worthwhile for the staff mem-
bers on the Hill and the staff members at Treasury to discuss the
particular concerns expressed today. If there is a better way of
stating what was intended on the House side, if there is some
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unintended impact of the House provision, we would certainly like
to know about it. We would be anxious to discuss this matter with
the witness. - ‘

Senator Byrp. Well, does this not go beyond the scope of techni-
cal correction; that is, what the House did in regard to this item?

Mr. FercusoN. Well, if the House provision does go beyond the’
scope of a technical correction, it goes beyond it in the taxpayer’s
favor. I am not sure what particular problem arises in the case of
this witness, maybe it is just ambiguity in the language. If so, we
can clarify the ambiguity through a drafting change. But the clear
intent of the House was to liberalize the 1978 rules for applying
the exception. ’ ) '

Senator Byrp. Mr. Skinner, why don’t you get together with
Treasury and the committee staff to see what can be done.

Mr. SKINNER. We would be very happy to.

[The prepared statement of Mr. Skinner follows:]

TesTIMONY OF ROBERT SKINNER, RENNIKS LEASING, SANTA ANA, CaALIF., INCOMING
PRESIDENT, WESTERN ASSOCIATION OF EQUIPMENT LESSORS

SUMMARY OF PRINCIPAL POINTS

. Pertaining to Section 5, Technical Amendments relating to Tax Shelter Provi-
sions.

1. The wording appears, at least ambiguous.

2. Depending on interpretation it could impact dramatically on the small and new
independent lessor.

3. In turn, that impact would inhibit the growth of independent lessors.

. 4. It would also limit the business community in being served by the independent
essor.

5. WAEL proposes to offer amendments: a. Relating to three year provision, add
“or for such part of such period immediately preceding such taxable year as may be
applicable.” b. Eliminate $1,000,000 requirement.

6. Without causing damage to small businessmen, amendments will maintain
intent of section.

Good afternoon, my name is Robert Skinner. I am President of Renniks Leasing
Company, a small independent leasing firm which I started just a year ago in Santa
Ana, California. Prior to this, I was a co-founder and President of a large independ-
ent leasing company for 16 years. I am here this afternoon as the incoming Presi-
dent of the Western Association of Equipment Lessors. With me today is William
Hetts, tax partner, Deloitte, Haskin & Sells of San Francisco who are one of our
members and advisors.

WAEL as we abbreviate it, is a relatively new organization with one hundred and
ninety member firms located in the 11 Western States. The primary purpose of our
organization has been to exchange ideas and provide an educational vehicle for the
expanding leasing industry to try and keep up with the rapid changes and growth
in our business. Of the one hundred and ninety firms who comfrise our membership
over one hundred and fifty are what we would consider small independent leasing
businesses or brokers. Among our membership we also have thirteen bank leasing
companies.

The members of our organization are very concerned about one section of the
Technical Corrections Act, and how it will effect the independent leasing business
firm as well as the effect it may have on our abilitg to serve the business communi-
ty. WAEL is still a young organization and quite honestly this is our first venture
into the legislative arena. We are concerned too about what to do how to even
proceed to express this concern. It was only two weeks ago that we learned about
this pending legislation and the fact that it might contain provisions which could
have some dramatic effects on our members.

Our specific areas of concern have to do with Section 5, Technical Amendments
relating to Tax Shelter provisions and Sub Section A through E.

As we understand, the “at risk” provisions of section 465, of the Internal Revenue
Code, were enacted in 1976 to prevent alleged abuses by socalled “tax shelter”
transactions. As originally enacted, the provisions of section 465 applied only to



185

individuals, trusts, Subchapter S Corporations, personal holding companies and non-
po'liporate partners of partnerships. ’

he Revenue Act of 1978 extended the “‘at risk” provisions of section 465 to
““closely-held” corg(orations, Such “closely-held” corporations were defined by refer-
erice to section 542(a)X2) of the Code to include those corporations where, at any time
during the last half of the taxable year, more than 50 percent in value of the
. corporation’s outstanding stock is owned, directly or indirectly, by for not more than
five individuals.

However, the Revenue A¢t of 1978 excluded from the “at risk” rules those
“closely-held” corporations which are actively engaged in leasing tangible personal
property (or, as it is referred to in the Code, “Section 1245 Property”). In determin-
ing whether a “closely-held” corporation is actively engaged in leasing equipment
which is section 1245 property, section 465(cX3XDXiiXII) now provides that “a close-
ly-held corporation . . . shall not be considered to be actively engaged in leasing
such equipment unless 50 percent or more of the gross receipts of the corporation
for the taxable year are attributable . . . to leasing the selling such equipment.”

Section 465(cX3XDXiiXII) now provides that “in case of a controlled group of
corporations (within the meaning of section 1563(a), this paragraph shall be applied
by treating the controlled group as a single corporation.”

The effect of this latter provision was to apply the “at risk” limitations to a
number of substantial leasing operations because the gross receipts of some mem-
bers of a controlled group of corporations could be substantial in the absolute sense,
but would not constitute 50 percent of the egate gross receipts of all members of
the controlled group. The ;iroposed Technical Corrections Bill of 1979 now proposes
to solve this problem by deleting all of section 465(cX3XDXii) and substituting, a new
section 465(cX5).

This proposed new section would waive the controlled group rule and allow an
alternative test for determining, on a separate corporation basis, whether such
separate corporation member of a controlled group is engaged in substantial leasing
activity. As pro , in order to avail itself of the separate corporation test, the
gross receipts of such corporation from leasing activities must be 80 percent of the
gross receipts of such corporation. In addition, proposed section 465(cX5XB) provides
that three additional tests must be met by such corporation for the taxable year and
each of the two immediately preceding taxable years of such corporation. These
three tests are (1) the group, for each of such three years, must have at least 3 full-
time employees subetantialg all of whose services where directly related to the
e?ui ment leasing activity; (2) during each of such three years, the leasing members
of the group must have entered into at least five separate equipment leasing
transactions and (3) during each of such three years, the leasing members of the
group must have had, in the aggregate, at least $1,000,000 in gross receipts from
equipment leasing. By requiring equipment leasing corporations to meet these tests
in not only the taxable year, but also for the two immediately preceding taxable
years, the proposed amendments from being preclude a controlled group of corpora-
tions from being excluded from the “at risk’ provisions with respect to newly
formed equipment leasing members of the group for a minimum of three years.
Speaking to this narrow provision only, such a result could be eliminated by
addition of a parenthetical clause in proposed section 465(cX5XB) which would read
somewhat as follow: “or for such part of such period immediately preceding such
taxable year as may be applicable.’

However, the most troublesome requirement in the proposed legislation is the
requirement that the aggregate gross receipts from equipment leasing in the taxable
year, and in whatever applicable preceding period, must be at least 51,000,000. This
would preclude the exemption from the “at risk” rules for a corporation which is a
member of a controlled group, the activities of which are solely equipment leasing,
but are not of a sufficient magnitude to meet presently pro&o& high dollar re-
%\:irement ofa leasinf volume of $1,000,000 in receipts. We would recommend
that such absolute dollar limit be eliminated. The effect of this proposal would be to
allow a corporation that is member of a controlled group the exemption from the
“at risk” rules, provided that such corporation’s gross receipts from leasing are 80
percent or more of the total gross receipts such corporation.

The elimination of an absolute $1,000,000 re%uirement would accomplish two
objectives: (1) it would not Penalize those controlled groufs of corporations which
have a leasing member in a “start-up” position and (2) would stimulate the economy
by encouraging smaller businesses to purchase and lease new equipment.

We do not believe the elimination of the flat $1,000,000 requirement will lead to
abuses because our proposals still leaves intact the “80 percent of gross receipts”
test, the “three employee” test and the “five separate lease transactions” test. Since
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substantial capital would have to be invested by a corporation in equipment to be
leased to meet these tests, it would, we believe, preclude the creation of a corpora-
tion solely for the purpose of tax avoidance.

* Many of our WAEL members could be at a disadvantage by the preserit wording
of this act, either because they cannot meet the three year requirement or the one
million dollars in gross leasing receipts. ) i

Depending on how the present wording is interpreted, it could have a significant
adverse impact on many small leasing firms as well as that segment of the business
community which these people serve. More than one-third of our membership has
been in business less than three years, and a far greater percentage would not
currently meet this $1,000,000 gross receipts criteria.

It is anticipated that the leasing industry will continue to experience exciting and
dramatic growth over the next five and ten years. As the ravages of inflation
continues to impact the business community, leasing has and will continue to be a
much better undérstood and much more used vehicle to finance the capital growth
which most business and our entire economy must achieve.

Perhaps, 60% to T0% of today’s leasing business is being done by what might be
called the large leasing companies and banks. That's significant, however, the
independent leasing segment, is still an important part of the market mix and will
continue to be as the total market accelerates and expands.

The large banks and corporate lessors, may dominate the market, but they can
never serve it all. There are, as in every industry a different degree of service and
flexibility as well as personal rapport that the small businessman can offer, that our
Ia%er colleagues cannot.

e have our total net worth on the barrel head, right on the line everyday
competing with these corporate giants. We don’t want an advantage, we just want
to be able to compete on an equal basis. The small businessman supports equality in
taxes for large or small. ,

In summary, the members of our organization feel there is at very least some
ambiguity in the wording of Section 5. Our proposals to amend that wording and
eliminate the $1,000,000 gross leasing receipts requirement would clear up the
ambiguity, without, we believe damaging the intent of the proposed section—and it
will accomplish that purpose without impairing the ability of the small businessman
to function or impair his ability to serve the business community.

Senator BYrp. The next panel consists of Ernest S. Christian, Jr.;
Albert G. Doumar, and Patrick A. Naughton, Committee of Bank-
ing Institutions on Taxation; and Matthew Newman, international
pension consultants.

Welcome, gentlemen. Proceed as you wish.

STATEMENT OF ERNEST S. CHRISTIAN, JR,

Mr. CurisTIAN. Mr. Chairman, I would ask that my written
statement be made part of the record.

Senator Byrp. Without objection, so ordered.

Mr. CHrisTIAN. The subject of my testimony, Mr. Chairman, is
section T01(uN2XC) of the 1978 act which deals with the question of
the character to be given to gain realized from the sale of stock
outside the United States, most particularly the sale of stock by
one corporation of stock in another corporation.

Senator Byrp. Now is this a technical correction?

Mr. CurisTIAN. Yes, sir, I believe it is. In fact, it is a technical
correction to the technical correction portion of the 1978 act. As
you know, title VII of the 1978 act was in fact the Technical
Corrections Act of 1978 dealing with the 1976 act.

Senator Byrp. Well, does your proposal deal with 1976 or 1978?

Mr. CuristiaN. The proposal here is to make a correction to the
technical correction made in 1978 to the 1976 act.

The background, Mr. Chairman, is that in the 1976 act, section
904(bX3) was amended to provide substantial restrictions on the
extent to which income from the sale by one corporation of stock in
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another corporation outside the United States would be treated as
foreign source income. »

Senator BYRD. It seems to me you are getting into a substantive
matter here. '

Mr. CuRrisTIAN. I believe, Mr. Chairman, virtually the identical
provision was treated as a technical correction in 1978 and that is
the provision that we are now asking be changed or modified.

The 1978 act provided an exception to the general rule and
clarified that the 1976 act had gone too far. The 1978 act provided
that the income from the sale of stock would be treated as foreign
source income if it resulted from the liquidation of a foreign corpo-
ration which had for the previous 3 years derived more than 50
percent of its income from operations outside the United States.

The 1978 act failed to address the virtually identical transaction
where the gain results not from the liquidation of the foreign
corporation but from the sale of more than 80 percent of the stock
of the foreign corporation. In substance, the amendment that I am
suggesting to the committee would clarify the change made by the
1978 act and provide that a sale of stock would be treated the same
as a liquidation.

Thank you very much, Mr. Chairman.

Senator Byrp. Thank you.

Does Treasury have a comment on that?

Mr. FERGUSON. Mr. Chairman, I have a general comment. The
Technical Corrections Act, relating to the 1976 Reform Act, was
included in the Revenue Act of 1978; it was tacked onto the sub-
stantive portion of the 1978 act. As a general matter, there is a
substantial problem with permitting 1976 act changes that happen
to be addressed in the technical corrections portion of the 1978 act
to be in turn amended this {ear. If this procedure is permitted, we
will have a snowball and will be amending a statute passed several
years ago.

In this case, I have not had time to focus on the amendment. I
offer this general comment as a reservation and also offer the
comment that, as you suggested, we hope to keep the bill technical
in nature. We would like to examine this particular amendment to
see if it falls within those constraints in our view.

Senator Byrp. Thank you.

[The prepared statement of Mr. Christian follows:]

STATEMENT OF ERNEST S. CHRISTIAN, JR.

SUMMARY OF STATEMENT

1. As a technical correction to the 1976 Act, the 1978 Act provided that gain from
the liquidation of a foreign corporation would, despite the more restrictive rule in
section 904(bX3XC), be treated as foreign source income if the corporation which was
liquidated derived more than 50 percent of its income from sources outside the U.S.
for the immediately preceding three years.

2. The 1978 Act failed to make the same correction where the gain was derived
from sale of substantially all the stock of the same corporation.

3. The 1978 Act should be corrected to provide the same rule for disposition by
sale of 80 &ercent of the stock of a foreign corporation.

H.R. 2797 should be modified to include an additional technical correction related
to the determinativn of foreign source income, where one corporation realizes gain
from the disposition of stock in a second corporation.

Prior to the Tax Reform Act of 1976, it had been possible for a domestic corpora-
tion to increase the limitation on allowable foreign tax credits by selling at a
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location outside the United States the stock of a second corporation. The capital
gain on that sale was treated as foreign source income even though the corporation
whose stock was disposed of derived all or substantially all it$ income from sources
in the United States instead of from foreign sources.

In order to deal with this situation, the Tax Reform Act of 1976 amended Code
section 904 to provide that the gain from disposition of the stock of the second
corporation would be U.S. source income unless (i) the stock was sold in the forej
country where the second corporation had derived more than 50 percent of its
income for the immediately preceding three years, or (i) the stock was sold in a
foreign country that imposed at least a 10-percent tax on the gain from disposition
of the stock. Section 904(bX3)C). .

There is no apparent reason why gain from the disposition of stock of a corpora-
tion which derives most of its income from foregin sources should be treated as U.S.
source income. Indeed, so long as the underlying earnings and earnings potential
which give the stock its value are foreign source, it is ony logical that gain on
disposition of the stock should be treated as foreign source income also. This true
whether or not the corporation whose stock is sold may, by happenstance, have
derived more than 50 percent of its income in one particular foreign country. it is,
for example, illogical to treat as foreign source income the gain from disposition of
stock of a corporation which derived 51 percent of its income in foreign country A
and 49 percent in the U.S; and not to treat as foreign source income gain from the
disposition of stock in a corporation which derived 100 percent of its income from
sources outside the U.S.—one-third in each of foreign countries A, B, and C. Obvi-
ously, the gain should be foreign source in any cas where the corporation whose
%toé: is sold derived more than 50 percent of its income from sources outside the
It is also obviously the case that there is no necessity to require that the country
where the stock is sold impose at least a 10 percent tax on the gain. Capital gain
taxes in foreign countries are usually less than in the U.S. and in some cases
nonexistent. In those cases, a difference in the characterization of income based on
the nominal distinction between a 10-percent and a 9-percent rate, or even a zero
rate, is purely arbitrary. In other cases, however, the capital gain tax rate in the
country where the corporation derives most of its income may be higher than the
U.S. rate. There is no rational reason for requiring a U.S. corporation to pay the
highest possible foreign tax rate on the sale, or to make the sale in a country which
imposes a tax of at least 10 percent. In both cases, the effect is merely to increase
tax payments by U.S. taxpayers to foreign countries and to increase the amount of
available foreign tax credit. .

These defects in the Tax Reform Act of 1976 were recognized and partially
corrected by Title VII of the Revenue Act of 1978 which dealt with technical
corrections to the Tax Reform Act of 1976. Section 701(uX2XC) of the 1978 Act added
Code section 904{(bX3XD) which corrected the 1976 Act insofar as concerns gain from
the disposition of stock in a liquidation. Section 904(bX3XD) in effect provides that
gain from the disposition of stock by means of liquidation of a foreign corporation
will be treated as foreign source income if the liquidated corporation derived more
than 50 percent of its income from foreign sources for the immediately preceding
three years. This correction of the 1976 Act eliminated the requirement that the
corporation have derived more than 50 percent of its income in any one particular
foreign country and eliminated the requirement that at least a 10-percent tax have
been paid in the foreign country where the liquidation occurred. As previously
discussed, section 904(bX3XD) represents the correct rule for determining the source
of gain from the digposition by one corporation of stock of a foreign corporation
outside the United States. Because the amendment made by the 1978 Act was a
technical correction of the 1976 Act, it was made effective as of the effective date of
the provision in the 1976 Act which it corrected; i.e., taxable years beginning after
December 31, 1975.

The 1978 Act failed, however, to correct the 1976 Act insofar as concerns gains
from the dispostion of stock in a foreiin corporation when that disposition is in the
form of a sale of stock instead of a liquidation. There is no apparent distinction
between a liquidation of a corporation and a sale of at least 80 percent of the stock
of the corporation.' The same rule, the one provided by the technical correction in
the 1978 Act, should apply in both situations.

Therefore, it is proposed that section 7T01(uX2)C) of the 1978 Act be amended to
provide that a sale of at least 80 percent of all classes of stock of a corporation

']t has been suggested that a liquidation cannot artificially be arranged to occur in a low tax
country, but as the analysis herein shows, and as implicitly accepted by the 1978 Act, the
rational rule for determining the source of gain upon disposition relates to the source of the
income derived by the corporation whose stock is sold; not to the rate of foreign tax on the sale,
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would be treated the same as a liqudation. The following provision would be insert-
ed after subparagraph (C) of paragra&l; (1) of section 107(a) of H.R. 2797: “(D)
Subpz:ir aph (C) of paragraph (2) of Section 701(u) of the Revenue Act of 1978 is
amended—

i) by inserting “and gain from sale of stock of certain foreign subsidiaries”
after “gain from liquidation of certain corporations’’; and

(ii) by inserting “or the gain from the sale of at least 80 percent of all classes
of slgoc ¢ of a foreign corporation” after “to which part 1I of subchapter C
applies. :

Because this suggested amendment is a technical correction to the technical
correction made by the 1978 Act to the 1976 Act, it would have the same effective
date—taxable years beginning after 1976.

I would also call the Committee’s attention to one other aspect of H.R. 2797.
While the amendment of section 904(b)X3XD) which I have outlined is a technical
amendment to the 1978 Act and, therefore, within the scope of this hearing, there
are a large number of additional, smaller, noncontroversial amendments, not relat-
ed to the 1978 Act, which also need to be enacted this year. I would strongly urge
that when the Committee gets to mark-up on H.R. 2797, its scope should be expand-
ed to include other noncontroversial, Treasury supported, amendments in order that
these other much needed matters may be acted on this year also. Among these are
an amendment to section 871(f) dealing with the 30-percent withholding tax on low
income nonresident aliens who receive pensions from U.S. situs pensions and profit-
sharing plans. I have submitted a separate written statement on that amendment
for inclusion in the record of these hearings.

Senator Byrp. Mr. Doumar.

STATEMENT OF ALBERT G. DOUMAR, CHAIRMAN, FIDUCIARY
COMMITTEE OF THE COMMITTEE ON BANKING INSTITUTIONS
ON TAXATION, ACCOMPANIED BY PATRICK A. NAUGHTON,
MEMBER

Mr. DouMAr. Mr. Chairman, my name is Albert G. Doumar and
I z(xippear before the committee in my capacity as chairman of the
Fiduciary Committee of the Committee of Banking Institutions on
Taxation, an organization of tax officers of the major metropolitan
New York banks and with representation from the major banks
throughout the United States. Mr. Naughton, a member of my
committee, has joined me today.

I am a second vice president in the tax services group of the
Chase Manhattan Bank, N.A. I thank the committee for the oppor-
tunity of testifying today.

These comments and recommendations relate to “adjusted item-
ized deductions” as they relate to estate and trust accounts, that is,
IRC section 57(b)2).

Under current law (section 57(bX2XAXi)), deductions allowable in
arriving at adjusted gross income would be deducted twice in order
to arrive at a modified adjusted gross income for the purposes of
calculating adjusted itemized deductions.

Section 104(a)X4XF) of the technical corrections bill of 1979—H.R.
2797—would correct this defect in the current law. However, we
feel that there are other technical defects in the current law which
also should be taken into consideration in the technical corrections
bill of 1979.

First, under current law, the deduction for Fersonal exemption
provided by section 642(b) is to be subtracted from adjusted gross
Income.

This is inconsistent with the treatment accorded an individual
taxpayer. Section 57(bX1) in defining adjusted itemized deductions
states, in part, that it is “* * * the amount by which the sum of

$5-169 0 ~ 80 - 13
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the itemized deductions (as defined in section 63(f)) other than
* * *” Since section 63(f) excludes the deductions for personal
exemptions provided by section 151 from the term “itemized deduc-
tions,” the personal exemption under section 642(b) should not be
subtracted from adjusted gross income.

The second point, we feel that the distribution deduction pro-
vided for by section 651(a) and 661(a) should not be deducted from
adjusted gross income.,

he distribution deduction is not a deduction in the true sense of
the word. Instead, it represents the amount of income which is
taxable to a beneficiary and as such serves the purpose of avoiding
double taxation of the same income. To subtract the distribution
deduction from adjusted gross income would work an inequity in
regard to trusts whose income is currently distributable or distrib-
uted as opposed to those which accumulate income. Because of the
now required subtraction of the distribution deduction from adjust-
ed gross income, trusts whose income is currently distributable
would almost automatically have adjusted itemized deductions even
though on an overall basis its itemized deductions, other than the
distribution deduction, are only a small percentage of its gross
income. The below examples should illustrate this point.

Example 1: Trust A, whose income is currently distributable, and
trust B, whose income is accumulated, each generate $10,000 of
taxable income and incur an interest expense charged to the cor-
pus of the trust of $3,000.

The beneficiary of trust A, in addition to taxable income of
$7,000, would also have to report adjusted itemized deductions of
$1,380 while trust B would only have taxable income of $7,000, as
calculated below:

Calculation of DNI:

Gross taxable income rererireenaae s sans . $10,000
Less: INtereat OXPenses ..........cirviiemniniresseresennissnassesisssesissmsssssesssssnanss 3,000
Total—(Same for trust A and B) et e ebe 7,000

Calculation of adjusted itemized deductions—Trust A:
Groes taxable INCOME ... e sisie e ssrersssassbsreses 10,000
" Personal eXeMPLioN ...cocvvvirererrercrvnnnens 300
Distribution deduction ..........c.ccceriemverereririnncninerirens 7,000
Total-—Adjusted AGI ..........ccvrerreiereiennieneseineiesnessssssesin 2,700

Accordingly, we end up with $1,380 that would be an adjusted
itemized deduction that would be reportable by the beneficiary
when in fact only 30 rercent of gross income represents deductions.

The second example is basically the same with $100,000 of in-
come and $3,000 of interest deductions. We see in this case that our
deductions represent only 3 dpercent of gross income, however, we
still have adjusted itemized deductions being taxable to the benefi-
ciary.

The third point involves section 57(bXaXAXvi) and the amount
here should not be subtracted from AGI since in effect this amount
is equivalent to the distribution deduction, that is it is taxable
income included in the section 642(c) deduction which is taxable to
the income beneficiary.

Should I continue, sir?
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Senator Byrp. Your total statement will be put in the record.

Senator Byrp. Does Treasury have a comment?

Mr. FERGUSON. Mr. Chairman, on pa%:a 37 of the attachment to
my statement there is a proposal that the allocation of tax prefer-
ence items between a trust and the beneficiaries or an estate and
the beneficiaries be apportioned in accordance with Treasury regu-
lations. We recognize that there are some problems in current law,
and we think they should be dealt with through regulations if
regulations can handle the problem. If they cannot, perhaps we
should consider an additional technical amendment.

Senator Byrp. Does your page 37 take care of Mr. Doumar's
problem?

Mr. FeErcusoN. I believe it would take care of at least part of it.
What the amendment would do is override the current provision
and provide that the allocation of tax preference items between a
trust and beneficiaries or an estate and beneficiaries would be
determined in accordance with Treasury regulations rather than in
accordance with income as the statute now provides.

I think that amendment would take care of a portion of their
problems. Again, this proposal could be discussed on the staff level
to see for sure what the witnesses have in mind.

Senator Byrbp. I think that is a good idea.

Mr. Doumar, why don’t you consult with Treasury and staff and
see what can be worked out to try to solve your problem.

Mr. DouMaRr. Thank you.

[The prepared statement of Mr. Doumar follows:]

PREPARED STATEMENT OF ALBERT G. DOUMAR, COMMITTEE OF BANKING
INSTITUTIONS ON TAXATION

L({:{ name is Albert G. Doumar and I appear before the Committee in my capacity
as Chairman of the Fiduciary Committee of the Committee of Banking Institutions
on Taxation an organization of tax officers of the major metropolitan New York
banks and with representation from the major banks throughout the United States.
I am a Second Vice President in the Tax Services group of The Chase Manhattan
Bank, N.A. I thank the Committee for the opportunity of testifying today.

These comments and recommendations relate to “‘Adjusted ltemized uctions,”
as they relate to estate and trust accounts, i.e., IRC Section §7(bX2).

Under current law (Section 57(bX2XAXi), deductions allowable in arriving at
adjusted gross income would be deducted twice in order to arrive at a modified
adjusted gross income for the purposes of calculating “adjusted itemized deduc-
tions.”

Section 104(aX4XF) of the Technical Corrections Bill of 1979 (H.R. 2797) would
correct this defect in the current law. However, we. feel that there are other
technical defects in the current law which also should be taken into consideration in
the Technical Corrections Bill of 1979.

1. Under current law, the deduction for personal exemption provided by Section
642(b) is to be subtracted from adjusted gross income.

This is inconsistent with the treatment accorded an individual taxpayer. Section
57(bX1) in defining adjusted itemized deductions states, in part, that it is ‘. . . the
amount by which the sum of the itemized deductions (as defined in Section 63(f)
other than. . . ."” Since Section 63(f) excludes the deductions for personal exemptions
provided by Section 161 from the term “itemized deductions,” the personal exemp-
tion under Section 642(b) should not be subtracted from adjusted gross income.

2. We feel that the distribution deduction provided for by Section 651(a) and 661(a)
should not be deducted from adjusted gross income.

The distribution deduction I8 not a deduction in the true sense of the word.
Instead, it represents the amount of income which is taxable to a beneficiary and as
such, serves the purpose of avoiding double taxation of the same income. To sub-
tract the distribution deduction from adjusted income would work an inequity
in regard to trusts whose income is currently distributable or distributed as op
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to those which accumulate income. Because of the now required substraction of the
distribution deduction from adjusted gross mcome, trusts whose income is currently
distributable would almost automatically have “adjusted itemized deductions” even
though on an overall basis its itemized deductions, other than the distribution
deduction, are only a small percentage of its gross income. The below examples
should illustrate this point.

Example 1: Trust A, whose income is currently distributable. and Trust B, whose
income is accumulated, each generate $10,000 of taxable income and incur an
interest expense charged to the corpus of the trust of $3,000

The beneficiary of Trust A, in addition to taxable income of $7,000, would also
have to report adjusted 1temlzed deductions of $1,380 while Trust B would only have
taxable income of! $7,000, as calculated below.

Calculation of DNI:
Gross taxable INCOME .......ccvicriiiciirn et e ess s s $10,000
Less: INterest @XPENSES ........ocerivrverieienrernnsessersisesrssesiensssssesssssesssssssseseses 3,000
Total—{Same for trust A and B)... 7,000
Calculation of adJusted itemized deductions—Trust A:
Gross taxable iNCOME ........cccovvivveiirerinrnie e rae e etsesssrenesnses 10,000
Less:
Personal eXemplion ... s 300
Distribution deduction 7,000
Total—adjusted AGI 2,700
Itemized dedUCiOn. ........cvvceeriieinivenrniccnretes e sebs e s s et saas e sanene —_3,—@_0
Less: 60 percent of adjusted AGI ... 1,620
Total adjusted itemized deduction .............cccvmmiiincriicieinnsnenns © 1,380
Trust B:
Gross taxable income.. 10,000
Less: Personal exemptxon .............................. e etetet ittt hebea s et eaerraeben 100
Total adjusted AGI ........cccvemrninnnriie e essssesstsenrenes 9,900
16emized dedUCLION. .....ccevvercssercsvrssssssssssssssessssssesssssssssssss s sssssessns T 3,000
Less: 60 percent of adjusted AGI.......c.cc.coorcvieervinivcrnescensnsessnnns 5,940
Total adjusted itemized deduction... 0

NoTE.—On an overall basis, the $3,000 interest deduction represents only 30 percent of Trust
A’s gross income but because of the subtraction of the distribution deduction from AGI the
beneficiary is inequitably subjected to report an item of tax preference that does not apply to
our accumulation trust, Trust B, nor would it apply if the above were reportable in his own
return.

Example 2: Trust A, whose income is currently distributable, and Trust B, whose
income is accumulated, each generate $100,000 of taxable income and incur an
interest expense charged to the _corpus of the trust of $3,000.

The beneficiary of Trust A, in addition to taxable income of $97,000, would also
have to report adjusted itemized deductions of $1,380 while Trust B would only have
taxable income of $97,000 as calculated below.

Calculation of DNI:
Gross Taxable INCOME ... esis $100,000
Less: Interest Expenses

97,000

Total—Same for trust A and B......covvveninnnierisiiessennnne

Calculation of Adjusted Itemized Deductions—Trust A:
Gross taxable income.. . 100,000



193

Less: ;
ersonal exemption ......... ) 300
Distribution deduction 97,000
Total adjusted AGI... 2,700
Itemized deduction.........c.covernrivrnnns 3,000
Less: 60 percent of adjusted AGI ..o, 1,620
Total adjusted itemized deduction...........cocovvvvrnersninennesensninssinns 1,380

Trust B:

Gross taxable INCOME ..........covneiviiiiniiicnrnren e sensens 100,000
Less: Personal eXemplion ... 100
Total adjusted AGI ...t 99,900
Itemized deQUCLION ... e ne e nens 3,000
Less: 60 percent of adjusted AGL..........ccovenimiiinmnciinescnmnonemmnn, 59,940
Total adjusted itemized deduction:...........coovveierreecnrenerinrinereererieenees 0

Note.—In the above example our itemized deductions are only 3 percent of the gross income
and once again because of the subtraction of the distribution deduction the beneficiary of Trust
A has an item of tax preference. Further, please note that the beneficiary of Trust A in
Example 1, who received $7,000 of taxable income as opposed to $37,000 in Example 2, has the
same amount of adjusted itemized deduction ($1,380) to report. Once again, this distortion is
caused by the current law requiring that the distribution deduction be subtracted from AGI.

3. The amount provided for in Section 57(bX2XAXvi) should not be subtracted from
AGI since in effect this amount is equivalent to the distribution deduction, i.e., it is
taxable income included in the Section 642(c) deduction which is taxable to the
income beneficiary.

In accordance with Section 57(bX2XC) certain charitable contributions deductible
under Section 642(c) are to be treated as deductions allowable in arriving at AGIL
However, the charitable deduction should be reduced by the amount provided in
Section 57(bX2XAXvi).

If the current law is amended so that the distribution deduction would no longer
be subtracted from AGI, the amount provided for in Section 57(bX2XAXvi) should, as
stated above, be used to reduce the charitable deduction that is applied against AGI.
However, if the distribution deduction remains as an offset against AGI, Section
57(bX2XAXvi) should be repealed since under current law the amount provided for
would be deducted twice.

4. We suggest that in the final year of an estate or trust account wherein “excess
deductions” as provided under Section 642(h) are involved, no calculation of adjusted
itemized deductions on the entity level should be required. This we feel would avoid
an inequity wherein the recipient’s adjusted itemized deductions could be greater
than the amount of the itemized deductions, as illustrated below.

Trust or estate—Final year:

Gross taxable INCOME ...t serssssies $1,000

S8
Interest deduction ... st eesies ) 11,000
Excess deductions...........evvrivonneriistnsiinninssnenisnssssesissssresssenses —10,000

Calculation of adjusted itemized deductions:

Itemized dedUCtiONS............coccvvsririinrnrinennissnss et aseseesaes 11,000
Less: 60 percent of AGI of $1,000........cccucummivcnmmensiinsmnienisnsiseasises 600
Total ...ccovvernrinrnas bbb Lt st st e s ve et ea b se s bnasshasb b net e e eeserban 10,400

Here, assume that the recipient remainderman has $10,000 of taxable income and
no itemized deductions other than the “excess deductions” of $10,000.
Calculation of Adjusted Itemized Deductions on Remainderman’s Level:

Itemized Deductions, i.e., the “Excess Deduction”............ccovevunerecrivennivenvones $10,000
Less: 60 percent of AGI of $10,000 ........cc.coovmervinenieinnineiinmsnn i 6,000
TOAL ..ot e e e et e e b e s 4,000

Note.—As a result of calculating adjusted itemized deductions on the entity leve! when excess
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deductions ‘are involved, the recipient remainderman has adjusted itemized deductions of
$14,400 whereas the itemized deductions only total $11,000.

Senator Byrp. Mr. Newman.

STATEMENT OF MATTHEW E. NEWMAN, TECHNICAL DIRECTOR,
INSTITUTIONAL PENSION CONSULTANTS

Mr. NEwMAN. Senator Byrd, my name is Matthew E. Newman. 1
am appearing on behalf of IPCO, Inc. a New York based consultin
company of which I am the technical director, and the Nationa
Retirement Plans Training Conference, Inc.—NRPTC—a nation-
wide nonprofit trade association consisting of commercial banks,
savings and loan institutions, mutual savings banks, and credit
unions.

Also present today is John Allen, director of Washington oper-

.-ations for the two institutions who has an office in Alexandria, Va.

In these two-capacities I am here representing over 1,000 institu-
tions ranging in size from $2.5 million in assets to over $30 billion
in assets, _ -

I would like to point out that any statements we make today are

-not statements of any individual financial institution which is a
member of the NRPTC or any client of IPCO, Inc., but rather they
are based solely upon our experience providing services to financial
institutions throughout the country.

The written testimony has been provided to the committee and 1
request that it be entered into the record. The point of our written
comments and today’s oral testimony is the simplified employee
pension plan, SEP.

Financial institutions throughout the country are going through
a period of rapid disintermediation of funds, a crisis of confidence
anc general problems for which legislative solutions are being
sought. Just last week the Senate passed the Depository Institu-
tions Deregulation Act—H.R. 4986—which among other things
would grant new trust powers to federally chartered savings and
loan associations, permit greater consumer loans and generally
make more funds available at higher interest rates for all deposi-
tors. While these are necessary steps for the economy as a means
of encouraging capital formation and dealing with the inflationary
spiral, they do not address the issue of pension fund deposits as a
ke% to institutional stability, savings growth, et cetera.

uring the first 6 months of 1979, New York State mutual
savings banks had a net deposit outflow of $1.84 billion. In sharp
contrast to this, during the same period, they had a net deposit
inflow in pension funds of $329 million, primarily in IRA and
Keogh funds. When the Revenue Act of 1978 was-passed, the SEP
was envisioned as a means of increasing private pension plan cov-
erage, increasing savings and creating a simple pension plan for
employers to adopt. Unfortunately, this has .not occurred even
though the IRS has just issued new model forms in this area.

The Technical Corrections Act addresses many of the SEP prob-
lems which make it unworkable now. Such issues as social security
taxes, contributions for persons over the age of 70V, required
coverage of certain individuals, et cetera, are dealt with. Unfortu-
nately, additional key areas must be addressed now if these ac-
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counts are to result in significant inflow of funds and coverage of
employees.

Approximately one-half hour ago Mr. Ferguson of the Depart-
ment of Treasury introduced a 45 page document which has 3 SEP
changes and at least 15 changes dealing with employees stock
option plans and other items. I believe this buttresses our view that
there are additional changes that must be made. While I cannot
comment on those changes now, I feel that a 2-week period as a
minimum for comments should be approved by the committee.
. As pointed out in our written statement, the major areas which
must be addressed are the problem of eligibility and the possible
excess contribution. In my brief time, I would like to discuss the
eligibility issue only. Under the rules set forth in the Revenue Act
of 1978 and the IRgmodel form 5305-SEP, if one eligible individual
employee does not establish the simplified employee plan, it wiil
fail for all other eligible employees. The resulting administrative
chaos for the employer as well as the serious tax implications for
all other employees has resulted in the failure of most employers to
fol{iow through and establish these plans as they initially intended
to do.

The solution is to permit the individual employee to elect to
receive the employer’s contribution as either cash, in the form of
wages or as deferred compensation in the form of a contribution
into the simplified employee plan. While there may be a temJ)orary
desire to obtain cash today { the employee in terms of dealin
with inflation, it is our belief that over the long run almost al
employees will choose to participate in this type of retirement
system. As we point out, this is not a new concept but is consistent
with other areas of the Internal Revenue Code. .

Without this type of approach to the simplified employee plan,
congressional intent as evidenced by Revenue Act 1978 will have
been thwarted. We urge that the Senate amend the Technical
Corrections Act so that these plans can be established, so that
additional retirement savings are available to employees and so
that more individuals are covered by plans who otherwise would
not be eligible for nor participate in any other tax deferred quali-
fied plan. -

Thank you very much. ’

{The prepared statement of Mr. Newman follows. Oral testimony
continues on p. 248.]

InsTITUTIONAL PENSION CONSULTANTS, INC.,
New York, N.Y., November 27, 1979.

Mr. MICHAEL STERN,
Staff Director, Senate Finance Subcommittee on Taxation and Debt Management,
Dirksen Senate Office Building, Washington, D.C.

DEAR MR. STERN: Pursuant to Senator Byrd's statement on the Tth, we submit our
written comments to the thirty-seven (87) additional items presented by the Depart-
ment of the Treasury to the Subcommittee at the hearing referred to above. We
enclose a copy of those comments which have been made directly to the Department
of the Treasury, the enclosures, and our letter to Senator Byrd for your review and
possible consideration. .

Without being negative, our prime concern is that any amendments to TCA 1979
may delay passage of the Act. We strongly urge immediate passage of these sections,
so that the SEP-IRA will be a viable alternative and addition to the employee
benefit plan area in fiscal 1979,

If we can be of any further assistance to you and the staff, we would welcome the
opportunity to be involved. At the same time, if any additional public hearings are
to be held, we would request the opportunity to appear and make oral comments.
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Thank you very much.
Very truly yours,
MATTHEW E. NEWMAN,
Technical Director.

Novemser 27, 1979.

Mr. WiLLIAM LEIBER,
Joint Tax Committee,
Longworth House Office Building, Washington, D.C.

DEAR BiLL: Pursuant to our telephone conversation and discussions, we enclose
copies of our letter to Brad Ferguson, the articles referred to therein and our
g\g"‘i’gten comments which had been submitted to the Subcommittee on November 7,

As you know, we are concerned about the apparent 180° difference in opinion
between the Joint Committee and Treasury, as to required coverage under the SEP-
IRA. While the Joint Committee Report on the Revenue Act of 1978 raises the
possibility that a SEP-IRA could have a “date of employment” rule with respect to
eligibility in the same manner as a qualified plan under § 401 of the Code, this
concept does not appear in any of the hearings, reports, etc.

More significantly, Treasury has indicated that their view is that this is not
permitted. In addition to oral discussions with Mike Melton and Brad Ferguson on
this point, the IRS Model Form 5305-SEP does not permit this option.

Resolution of the eligibility and participation issues, plus the FICA tax considera-
tion, will lead to rapid expansion and use of the SEP in fiscal 1979, the original
Congressional intent.

While we believe our proposed election procedure is a simple, effective means of
dealing with one reluctant employee in a nondiscriminatory manner, we can appre-
ciate legislative concern as to how this could be done, while keeping SEP-IRA
“simple”. The key is that something must be done to clarify these issues.

If we can be of any assistance in resolving the apparent conflict in this area by
meeting with you and representatives of the Department of the Treasury, we would
be more than willing to do so. At the same time, we would welcome the opportunity
to meet and discuss our alternative proposal with you and other members of the
Joint Committee’s staff.

Thank you very much. .

Very truly yours,
MATTHEW E. NEWMAN,
Technical Director.

Novemser 27, 1979.

Mr. MicHAEL W. MELTON, Esq.,
Office of Tax Legislative Counsel,
Department of the Treasury, Washington, D.C.

DEAR Mike: Pursuant to our telephone conversation and discussions, I am enclos-
ing a copy of our letter to Brad Ferguson, Bill Leiber, and the various articles
referred to therein.

As we discussed, something must be done if employers and employees are to
benefit from the SEP-IRA. While the intent of Congress was that this type of
retirement system would primarily be adopted by small employers with less than
ten (10) employees, our experience has been that the SEP could be an attractive
alternative for the medium-sized employer.

Once the FICA tax, eligibility and participation issues are resolved, we see the
SEP as a key element in the employee benefit arena. What is needed now is some
element of certainty so that financial institutions can effectively offer this product
and employers can adopt it.

We would welcome the opportunity to meet with you and/or other representatives
of the Department to discuss the points that we have previously raised. Since we
still see some serious problems with operating a SEP-IRA as an employer-sponsored
fI‘RtA under § 408(c), we would like to discuss this in greater detail with you in the

uture.
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Thank you very much.
Very truly yours,
: MaTtrHEW E. NEWMAN,
Technical Director.

Novemser 27, 1979.

Senator HARRY F. Byrp, Jr.,
Russell Senate Office Building,
Washington, D.C.

Dear SENATOR BYRD: On Wednesday, November 7, 1979, I had the privilege of
testifying before you and the other members of the Subcommittee with respect to
needed changes and additions to the Technical Corrections Act of 1979. During my
testimony and in our written comments, we urged the immediate passage of those
sections of TCA 1979 which affect the Simplified Employee Pension Plan (SEP).

At the hearing, the Department of the Treasury introduced thirty-seven (37}
chgex:iges and/or additions to TCA for consideration by the Subcommittee. You indi-
cated that prior to any action by the Subcommittee, there would be a comment
period on these proposals. Since then, we have discussed these proposals with both
the Joint Committee, through Mr. Leiber, and the Department of the Treasu?l,
through Messrs. Ferguson and Melton. Qur main concern has been not the specific
changes pr"lovgosed but the real possibility that these proposals might delay the -
passage of TCA until 1980,

While we believe the technical change we pro dealing with eligibility and
participation should and could be easily enacted, it is more imperative that the
other changes in TCA be enacted now, if the SEP-IRA is to be a viable alternative
and option for fiscal 1973. Without quick affirmative action with respect to Social
Security Taxes, exclusion of certain union emlgloyees, ;;articipation after age 70%%,
etc., we do not anticipate the adoption of the SEP for 1979.

We enclose copies of our letter to Mr. Ferguson and the various enclosures that
we have submitted to the Department of the Treasury. The legislative intent, which
was the basis of the SEP, was to create a simple pension plan to benefit both
employers and employees starting in 1979. If TCA is quickly passed, this will occur;
otherwise, it will not.

If we can be of any further assistance to the Committee, we would welcome the
opportunity to offer our input into the legislative process.

hank you very much.
Sincerely,
MATTHEW E. NEWMAN,
Technical Director.
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IPCO, Incorporated
475 Park Avenue South
15th Floor

New York, N.Y. 10018
Phone: (212) 889-0552

4PFCIALISTS IN MODERNIZING
RETIREMENT PLAN BERVICES

INSTITUTIONAL PENSION CONSULTANTS

koverber 27, 1979

Lraafurd L. terguson,

fesceicte (ex lenistative Counsel,
Uenartrient ot The Qreasury

lstn end Fennsylvania Avenue, N.W,.
vacnington, UC 20226 .

Kb: ICA '7S =~
Erouposed Lept. of lreasury
Chanqes ani/cr Additicng -

icar fix., Ferguson:

when ws testified on Wednesday November 7, 1979, before tne
Subconmittee, we JdiG not have the opportunity to comment in
decwth upon tae numerous additions and modifications to tne 1CA
waich you submitted that day. As we (iscussed with dike Helton
ci your stzff aftar the hearings, arc witn ycu on Novermber 9th,
tre sgecific language to be added tc the Code has not moved
beyund tihe dratt/desicon stage. Rather, the weitten summarc
retlects views of tne Treasury and the Joint Subcomnmittee on
laxaticn wnich have not yet been fully formulated.

The following regresent cur views with resvect to two of these
cnences wplch aitect Simplified Rroloyee Fencsion Flens (StPe)
creatad under tae kevenue Act of 1378.

Intearation o1 Sib with Social Security: As we have pointed out
in several of our newsletter articles (submitted herewith), in
estaclisning his funding fornule for the SEP under §4U8(k) of the
{cdée, an Lugloyer rmay take his FICA contributions into account.
while bocial Security integraticn is a complex subject, witn
nurerous guidelines to prevent discrimination, it is often the
key in en Erpioyer's decisicn to estapliish a qualified plan.
Considering the increase in the level of covered FICA compensa-
tion tor 197% and tne increased rate of contribution, many
knpioyers believe that tney are already providing a sufficient
pension tor their ewployees. Recognizing the problens of those
snell Ewployers, wio miuut wish to establisn a S&P, Congress
specifically allowed the FI1CA otfset in the SEkP.

BEST AVAILABLE COPY
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] '
The Treasurv hac taken the rositicn that an Lr:lover rav not
maintzin boch 2 cenventicnzl plen nndetr £45) andg o SEP under
5408, when both rlars azre intearated with Gacial Jecurity., 7Iackr
positiun is that the stotute wes not mezant te serxmit the eroluyer
te uwtilize the FICA ceontribution twlcei once In the SLE and cnce
ayain in the vuelified prles. asinca 7 Yle sue is not a gualitied
plan under 5401, the aggregation rules {vi 1ateyration would not
otherwise apoly.

wnile we agreze witn the wreasury's view of Jungressional intent,
we are concerned that the views contained in vour surwary may
cauae aaditional problers 1t anacted into las. You stated tuct

®...a StP could be integrated witn >ocial security only in those
situations where the Emnloyer does not meintain anv otaner tas-
quelitied plan wnicn nrovides ror incejcation..,”

we believe that this absolute rule is too harsh and ces not
recoan1ee the rea]ltxes of the situation. 1nere are many plens
which are > partivliy intesrated. In Sucn a case, if tne SLY i
barced, the enjiover ney cdecide to take full advantgase oi the
maximure intogaration formila, Lo the detriment of sany enployees.

At the sane time, we are corcernad that the Trezsnors mey Lu 8o

far ac tu endorse cthe position of Lae hodel form L3Lu-sLi wnien
may cnly be vsed if: 1) kasr uacloyzsr & not new raintain any
othar gualiticed plan, ov 2) btes nowver *wo o defined benciit vlan
in the past. A positicn as restrictive as yours would elfcectively
eliminate the SEP as a viable alternative to a corigoreate quealiried
plan. &t tne gsane tine, we btelieve that tnis tywe ol substantive
change was not cuacetisbetor 1n tie coacept ot a technical courrev-
tions act.. {ather, thnis should e dene by serarate legislation,

xeporting sequirements: we Ao not believe tnat the issve is as
you perceive 1t -~ the assessiment of penaltiez far the failure =t
report to the employee - but is, instesd, what razporhs ace e,
when they are due, and vaat rust oe rebarhbed to waen,  evnilt woene
Levartnent of Labor's projosed recualalions woulad waive revurting
requirements where tne Emuloyer nas adopted the S305-380, all
other Lmployers woula- apparently nave to repoct under regulations
which have not y2t bcen issued. The Z:iP is an TF3, astailivhed
by the cuployee, winichi will accept contributions wnich are radc
by an kmployer pursuant to & nrogram which satisfies §408(h) ol
the Code. Razsd usen the instructions wiich accuwmpdny the the
5305~LoP, it appears that the IRS' only rcouiremant will be for
Enploycr to report the SLF contribution as incoire on a taiwely
filed Form ¥i-2. Arc ycu suygesting that the Ewployer be recuired
to prepare sone additional regcrt on an ennual basis? Tuis might
be a bit of overkill. In adgdition, since this is an IRA account,
the Trustee or Custcaian will appezrently be ceguired tc prepare
the report created under IR-1373 whichn must be given to the
participant by June 30th ot each year.

o

BEST AVAILABLE:COPY



200 :

An Corcld o 1on: w? WO JIKE €0 ERILETALE GUT Bonitian ghst
vITFCUt the irmediste casnave ol at least come nzrto of tun °
Lhee SLe 2o en v 2 ad e Deoinet a1 s igCnl 17 The Vgt
social mecurity witnbiclaing, contributioan stker ase JU%, cxcju-
sion of aertain unicn enoloyees, ebe, wild, it adicngawedl, nernit
tne estaliivanent 2f ranv ot chcse ulens, 1t aow conceorte are
te ve adasd, whicn weud o delay the tisaatic ot WCA, tne cveral]
cestle weuld Lo ceuntur-wreductive.  he sugoest that tanee ieryes
be pudcegned vnder acpavats logistation.

’

re respectfully submit our view that an altarnztive sravision ne
acoptio yhicn winda nornat fnlog viuusl te olect net te sonre-
ticiuste in che dub, rul ts tek?2 toe cuntributicn as addisicnal
Coditusatron, Doty Cchmige would elininate tne ulaﬂl&lCuu
problens which we urarentes 4o the cammittae in evr written and
oresl vommentn. AL tacd ma bime, cnis ot Lulag he cnnstctenf with
the "Goge o orntocegr concennt fount in tre gdeint Conmittes
KeLart.  Uanscerore, thie as a2 tuchnical 2n7 not suhetkan-
tive issve.

e nore to meat, with ven,

ke v vivowered, we o wo ;i
Br. SRMEton Sroveur ol anet mr. Leiber trom tue stacr of the
duint Comniteee on Yazallon, to assist 1n the Aratting o tne
rinal ledslotion fnownis area as woil as onicrins any sinor
essliztanu: we can uive te you.

ipapk you vary saan,

sincerely vours,

WMW//“ o

atther r. onavnen
xechnxcal Lira~rey

BEST AVAILABLE COPY
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/' " IPCO, Incorporated
« 475 Park Avenue South
B _, 15th Floor
New York, N.Y. 10016
Phone: (212) 889-0552

SPECIALISTS IN MODEANIZING
RETREMENT PLAN SERVICES

INSTITUTIONAL PENSION CONSULTANTS

! . November 7, 1979

Mr. Chairman and Members ot the Sub-Committee, my name is
Matthew E. Newman. I am appearing on behalf ot IPCO Incorporated,
a New York based consulting company with offices in Washington,
Massachusetts, and California, of which I am the Technical
Director, and The National Retirement Plans Training Conterence,
Inc., (NRPTC) a nation-wide Non-Protit Trade Association consist-
ing of commercial banks, savings and loan institutions, mutual
savings banks and credit unions. In these two capacities, I am
here representing over one thousand institutions ranging in size
trom 2 1/2 million dollars in assets to over thirty billion dolliars
in assets.

Any statements that I make today are not tne statements ot
any individual financial institution which 1s a member ot the NRPTC
nor any client of 1PCO, Incorporated. Rather, they are based solely
upon our experience providing services to fainancial institutions
throughout the country. The point ot our written comments and today's
oral testimony is the Simplitied Employee Pension Plan, SEp,

Financial institutions throughout the country are going through
a period of rapid disintermediation ot tunds, a crisis ot contidence
and general problems for which legislative solutions are being sought.
Money market funds, which virtually did not exist one year ago tor
the small saver, now have assets that total more than thirty billion
dollars. They otter high rates ot return, instant liquidity and
function as if they were checking accounts tor the individual who
has relatively few dollars to invest. Just last week, the Senate
passed the Depository lnstaitutions Deregulation Act (HR49Bb) which
among other things would grant new trust powers to tederally char-
tered savings and loan associations, permit greater consumer loans
and generally make more funds available at higher interest rates
for all depositors. while these are necessary steps tor tne economy
as a means of encouraging capital tormation and deaiing with the in-
filationary spiral, they do not address tne issue ot pension fund
deposits as a key to institutional stability, savings growth, etc.

During the tirst six months ot 19/9, New York State mututal say-
ings banks had a net deposit outtlow of 1.84 billion dollars. In
sharp contrast to this, during the same period, they had a net
deposit inflow in pension tunds ot 329 million dollars, primariiy
in IRA and Keogh funds.(See Exhibit i1 indicating deposit trends tor
14976, 1977, 1978 and the tirst six months ot 1Y/9). when the Revenue
Act of 1Y78 was passed, the SEP was envisioned as a means ot increas-
ing private pension plan coverage, increasing savings and creating
a simple pension plan tor employers to adopt. Untortunately, this
has not occurred even though the IRS has just i1ssued a new model
form that Employers may adopt,
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I am here today to stress the need for swift congressional
action with respect to Simplified Employee Pension Plans (the SEP).
Enacted by Section 152 of the Revenue Act ot 1978, the SEP is an
example ot an excellent idea that is so good and so timely that 1t
may succeed in spite of the problems that 1t apparently creates,
While the Technical Corrections Act ot 1979 which is betore tne
Senate will deal with many of the problems such as Social Securaity
Taxes, contributions for eligible individuals over the age ot 70 1/2,
exclusion of union employees, etc. which make tnhe SEP unworkable
now there are other 1ssues which must be claritiea it the SEP is
to function as a reasonable alternative to tne quaiitied plan 1in
terms of the significant inflow of savings tunds and the aincreased
coverage of employees by the private pension system. . ‘here are
two major issues which must be addressed at this time:

1. Excess contributions over $1,750
2, Eligibility and what happens 1t one employee
decides not to establish a SEP

Section 157{c) of the Revenue Act ot 1Y/8 added Section 40
(d}(5) to the Internal Revenue Code to deal with tnhe tax consequen-
ces of an excess contribution into an Individual Retirement Account.
This section of the Code deals with how and when there can be a
withdrawl of an excess contribution and what the penalty taxes will
be. 1t raised the dollar amount involved to $1,75V whach corresponds
to the maximum deduction tor spousal IRAs under Section 220 of the
Code. Untortunately, the law does not recoghize the issue ot an
inadvertant excess contribution in the case ot the SEP which can
be significantly more than $1,750., Section 408(d)(5) should be
amended to permit an excess contribution in excess ot §1,750 but
less than $7,500 in the case of a SEP to be subject to the same rules
as a regular or spousal IRA.

The more important issue concerns the problem ot eligibility to
open, fund and maintain the SEP when any one eligibile employee deci-
des not to establish the SEP. There are many reasons why this could
occur including religious reasons, desire and need to obtain these
tunds now, the desire to have a Spousal IRA, etc. Under the terms
ot the statute, the SEP must be established by the Employer in a
uniform non-discriminatory manner and cover all employees who have
attained the age of 25 years and have worked tor at least three ot
the preceding five years. If one employee retuses to establish the
SEP or cancels it by revoking his IRA, which 1s the means by which
the SEP is established, the plan may fail for everyone. 1In the
Guidelines to its Model Form 5305-SEP, the LRS states that "All
eligibile employees must participate.” Continuing, the form indi-
cates that "...Contributions for a calendar year must be made on
behalf of all employees who have met the participation requirements...”
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From the Employer's point ot view, this willi be a problem in
that while the Employer will still get a deduction for wages paid,
the issue of social security and income tax withholding may create
an administrative nightmare. While the IR5 Model Form indicates
that the employer may make the SEP a condition ot employment, we
would imagine that any employer would be reluctant to tire any
an employee under such circumstances,

In the Questions and Answers to Form 5305-SkP, the IRS indi-

cates that
"o Your employer may require that you become a parti-

cipant in such an arrangement as a condition ot em-

ployment...It one or more eligible employees do not

participate and the employer attempts to establish

a SEP-IRA agreement with the remaining employees,

the resulting arrangement will not result in any

tax advantage and may in fact result in adverse

tax consequences to the participating employees."(Q &A,#8),

From the individual employee's point of view, the failure of one fel-
low employee to establish and maintain the SEP-IRA will result in

the loss of his SEP deduction, Assuming that the Technical Correc~
tions Act has become law in its current torm, there would not have
been any withholding for federal income tax purposes nor tor Social
Security 'raxes (See the tootnote to Form 5305-SEP which indicates
that pending legislation would eliminate the FICA tax on the SEP
contribution). The result is as tollows:

1. Each employee will have an excess contribution into his IRA
resulting in various penalty taxes imposed by the IRS.

¢. Each employee will owe federal and state income taxes on
wages for which no withholding took place. It the employer attempts
to "catch-up" on withholding in any one pay period, this may mean
that the employee will receive greatly reduced net wages tor that
pay period.

3. There will have to be a "catch-up" for FICA taxes. Since
this respresents after tax dollars to the employee, this 18 a signi-
ficant burden. From the employer's point ot view, he may be in
violation of the law in terms ot not transmitting these funds when
required to do so.

We would propose two alternative solutions to deal with tnmis
problem.

1. All SEP contribution be deemed to not be wages and thus be
treated in a similar way as contributions to a qualitied plans under
Sectjon 401 et al. of the Internal Revenue Code This would deal
with the tax problems, the issues ot state income tax treatment,
etc. While this may be the ultimate answer to many ot the SEP prob-
lems that we see, it does not deal with the eligibility problem.
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2, The statute should be amended to permit any individual
employee to elect to NOT participate in the SEP-1RA by recelving
the funds in cash from the Empioyer. This concept has precedent
in severa) areas of the Code; noteably where the Owner-Employee 1in
a Keogh Plan must elect to participate in the Plan and in the so-
called cash-option profit-sharing plans which permit this annual
employee participﬁnt election.

We would suggest that each eligible employee be permitted
to waive participation in the SEP-IRA by filing an appropriate
waiver form with the Employer which would include an acknowledge-
ment that the employee did this voluntarily, that he or snhe had
received the same amount trom the Employer as wages as it he or
she had established and was participating in the SEP. Since the
employee would now have income tax withholding taken out ot these
tunds, as well as FICA, this would clearly indicate to tne employee
the tax advantages of participating in the SEP-IRA.

The waiver torm should indicate that the employee received the
torm, had the opportunity to revoke it in a manner similar to revok-
ing an IRA, that he or she received the tunds as wages, the year
for which the election is made and that taxes, etc. have been with-
held on the wages. .

It the employee does not establish the SEP-1RA, or revokes it
prior to the Employer making the contribution tor that year, then
the employee will be deemed to have elected to not participate in
the Plan. The Employer would then be obligated to pay the employee
the SEP contributjon in the torm of wages. If the Employer cannot
locate the employee, then the wage contribution would have to be made
as if the individual had elected to not participate in the Plan.

wWnile this is not the ideal situation to a complex issue, we
believe that it 1s a practical one which works. It deals with tnhe
discrimination issue by insuring that all employees will receive
the same percentage amount, whether into the SEP or 1in cash. From
the Employer's point of view, he would prefer the SEP since it will not
result in any FICA tax, which the wages would incur. It deals with
the issue of one employee refusing to establish tne SE¥ to the detrai-
ment of all other employees. 1t also deals with the unreachable em-
ployee or the case of the eligible employee who dies prior to estab-
lishing the SEP. In such a case, the SEP would tail for everyone eise.

This is merely one of the 1ssues that has prevented the SEP-IRA
trom attaining its potential, Without some immediate attirmative
action by the Congress, both in terms ot passing the Technical Cor-
rections Act and legislation to deal with this problem, the SEP
w1ll not work fiscal 1979. Under separate cover, we are submitting
additional written comments which we have published since the Revenue
Act of 1978 was passed last tall. Hopetully, we will not have to
wait another year for employers and employees to take advantage ot
the Simplified Employee Pension Plan.
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_ _gg SIMPLIFIED snpnowee PENSION PLAN (SEPP) - A _CASE OF FIRST IMPRESSION

[
Lt Remember ERIS\, that €unny I}Ptle bill that hecame law in
. 19742 Remember all the problems we had with' the concept of 1IRAs
. crehted by that law; and how sb many of those problems were resolved
s0 effectively by amendments under the Rovenue Act of 19787 While
‘we were basking Xn the radiance of these changes, an evil little
¢loud almost slipped past us, The statute calls this little cloul a
"aimplified employee pension plan". Basned upon the number of calls
which we have rccelved about this "wonderful® new concept, one might
think that a STAR had appeared over §152 of the Revenue Act of 1978
(RA 78), where this provision is found. Through this article, we
‘hope to show that its name is an anachronism. We will, therefore,
use the term “SEPP" (one which your author does not like) ta identi-
fy this odd creature of the Congreasional imagination. Our leaders
tecognized a problem, tried to deal with it without a full appreci-
ation of the ramifications of their approach, and fell on their pro-
¢ . verbial seats, We anticipated thcse short comings when the concept
. was first intcoduced in the Bentson bill (S-3140). [see our lssue
078 ~14/15/16, P.12) . .

Each time your author reads the aforcementioned 6152, he dis-
covera many new questions and very few answecs, We are afraid that
this, as with the "mini-Keogh" and the "Spousal IRA", is just another
_.___ case where Congress took a goad

idea and threw enough of a monkey

|N T-H!S !SSUE: wrench into it to kill {t, .

, Hopefully, the IRS will issue

Ej requlations in the {immediate

(:) 50 'b future, with respect to this
[\ [((BIM] type of plen, which will answer

asome of the questions,

) . The basic problem, as we see

L O ,1QQI(|1qA Co it, is that the SEPP is neither
R \ fish nor foul - {t is not an IRA,
, nor i{s {t a qualified plan....but
aomething in between., Congress's
approach was to take the existing
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IRA structure and use it as the foundation upon which to build.
Remember the Employer IRA? That s the concepy contained in §408(c)
of the Code of which so few Employers have taken advantage. A SEPP
is similar to an Employer IRA in that the Employer contributes to
the employee s Simplified Plan.

Rulees of the SEPP Are As Follows:

(1) Participation: All employees who have attained the age
of 25 and who have performed service with the Employer during at
least 3 of the immediately preceding 5 calendar years must be eli-
gible to participate in a SEPP; and if the Employer makes any SEPP
contributions for the year, must have contributions made by the
ggflgye: into their SEPP. In certain cases, the "Plan” may exclude
union employees as well as non-resident aliens. However, the Con-
gressional intent appears to have been that the SEPP into which the
Employer will make those contributions will be established by each
employee. 1If ‘the employee refuses to establish the SEPP, It 18 very
unclear as to what, if anything, will occur. [This may not necessar-
ily mean that an employee is prohibited from establishing a SEPP and
making his own contributions into it prior to his reaching age 25 or
completing 3 years of service with the Employer. 1In any event, how-
ever, the Employer is not required to contribute into the Plan until
" those requirements are met.) :

(2) Contributions: Contributions must be of a uniform per-
centage of compensation for all plan participants (Only the first
$100,000 of any participant s annual compensation may be used as the
basis for a contribution). However, Employer contributions into a
SEPP are considered wages paid to the employee. This means that the
Employer takes a deduction for the amount he contributes into the
SEPP on behalf of the employee. The employee has this amount in-
cluded in income and i{s then entitled to a deduction to the extent
that the amounts contributed into the SEPP on his behalf by all his
Employers during the year do not exceed 15% of his earned income,
not to exceed $7,500., An important negative feature of the SEPP is
that the Employer and the employee must both pay FICA (Social Secur=-
ity) and other payroll taxes on the Employer contributions, to the
extent that the contributions, when added to the employee s other
compensation from that Employer, do not exceed the Social Security
Wage Base (which is $22,900 for 1979).

For Example: The Pitty Pat Plastics Corp. contributes
:I5% of compensation for 20 of its employees, each of
whom earns $12,000 annually. The contribution on behalf
of each of the employees is, therefore, $1,800, The full
$36,000 (20 employees X $1,800 per employee) is subject
to FICA. The FICA rate for 1979 is 6.13%.
(1) Employer Cost of 1979 SEPP contribution - $36,000 X 6.13% = $2,206.80

(2) Aggregate Employee Cost of 1979 SEPP contribution - 36,000 X 6.13% = _$2,206.80
CO BINED ADDITIONAL COST = $4,413.60
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(3) Vesting And Withdrawals: The Plan must provide full and
fmmediate vesting of all Employer contributions. Also, the Employer
cannot impose any restrictions on the withdrawal of funds from the
SEPP by the employee. This will add some interesting considerations.

any Employers who have establised Employer IRAs with no restrictions
on withdrawals have found that typically many of these employees im-
mediately withdraw the Employer s contribution. Thls adds greatly to
the administrative burdens of the trustee or custodian institution.
S8ince these funds are not of a long term nature, it detracts from the
attractiveness of the Plan. The only impediment is the 10% premature
distribution penalty, if the participant is under age 59 1/2; and the
possible imposition of the early withdrawal penalty, if the account
i8 invested in a CD.

-~

{4) Written Formula: A SEPP is apparently created when the Em-
ployer effects a written document which establishes the rules with
respect to participation, and a formula with which to determine the
amount and method of allocating the Employer contributions.

(S) Social Security Integration: As we are all aware (more
painfully so in 1979), a part of cach employee s salary is withhald
and paid over to the government as the employee s contribution into
the Social Security fund toward his future benefit. Some of you may
not realize, however, that the Employer is required to make a match-
ing payment into the same Social Security fund. Since this payment
is being made toward his employee s retirement benefit, the govern-
ment allows the Employer to put provisions into certain types of re-
tirement plans which take this type of “funding” intn consideration.
An Employer who establishes a SEPP may reduce the contribution he
would otherwise make into the SEPP, by the amount paid into the em~
ployee 8 Social Security account for the year to which the SEPP con-
tribution applies. If the Plan covers an owner-employee, the offset
is only allowed if he makes a similar offset to the extent of his
self-employment tax payment.

For Example: Dr. X decided to establish a SEPP for herself &
er two lab assistants. The Plan provides for a 15% contribu-
tion on behalf of all participants with a full Social Security
‘" _offset, The two employees earn $10,000 and $12,000 and the
doctor s net profit (before contributions) is $42,000. The
contribution on behalf of each employee is computed as follows:

NORVAL CONTRIBUTION Social* NET

, INGOE  _(15% in this case) Security Tax CONTRIBUTION
Employee A $10,000 $1,500 $ 613 § 887
Erployee B 12,000 1,800 735 1,065
$22,000 $3,300 §1,248 $1,952
Dr. X $40,048 $6,007 1,855 4,152
3,307 3203 6,104

* NOTE: 1979 FICA tax on the common-law employee s wajes: 6.13%
1979 Self-Erployment Tax on the self-uirplcyed s net earnings: 8.10%



209

I1f a self-employed person were also receiving a salary as a common-
law employee of another Employer, his self-employment tax is reduced
to the extent that his other income is subject to FICA. The law,
however, ignores the owner-employee s FICA covered income for pur-
poses of integrating the SEPP. If this adjustment were allowed to
be made for purposes of a SEPP, in most cases an owne:-employeelwould
get a disproportionately greater benefit. What if Dr. X (in the ex-
ample above) was also an employee of a hospital, in addition to her
private practice (the income upon which her self-employment tax is
determined)? Had she been allowed to make this type of adjustment,
she would be receiving a special bgnefit under her SEPP.

por Example: Dr. X s compensation from the hospital
187518,000 for 1979. Since she would be paying FICA
on this amount, she would have a lower self-employment
tax liability for the year. wWere it not for the pre-
viously stated rule, DR. X would be entitled to a
greater contribution into her SEPP.

gelf-employed income $40,048

Amount of above subject to

self-employment tax $22,900
LESS: FICA taxable wages for 1979 18,000
Adjusted self-employed tax base 4,900
saif-employment tax rate _%.081
Self-employment tax $ 397

As you can see, if the adjustment for FICA taxable wages were allow-
ed to be made for this purpose, the owner-employee would receive a
greater benefit. Rather than a deductible contribution of $4,152 in
the previous example, she would he entitled to $5,610 resulting from
the reduced adjustment from $1,855 to $397. Although an owner-
employee is not allowed to take this adjustment into consideration,
it should be noted that the adjustment would apply in the case of a
self-~employed individual with a 10% or less Interest in a business.

New éomglegitigg and Costs Introduced by the SEPP

As your author sees it, the basic problem is that the SEPP is an
extension of the IRA. As you will recall, the IPC comments on
this approach under the Bentsen bill were that these requirements
should have been handled under §401 which deals with qualified
plans, rather than under §408, 1In any event, there are several.
questions which immediately come to mind....

1) The first is, how will the accounts be established? The
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Congressional intent was apparently for the Employer to contribute
to the special IRA set up by the particlpating employee. Does this
preclude the establishment of the Plan by an Employer or an Associ-
ation under §408(c)?

2} The second question is, where will the employee accounts be
established? ay all employee accounts be opened by the Employer at
the same institution or will many accounts be opened at several banks,
savings and loan assoclations, insurance companies, mutual funds, etc.
This might be quite common in major metropolitan areas such as New
York City where a large number of employees might wish to establish
their accounts in institutions which are conveniently located near
their residences. I m sure we don t have to tell you what this will
mean with respect to paper work for the Employer.

3) what happens if each employee opens his individual SEPP at
different times of the year? The SEPP may be established by the
employee up to April 15th and a deduction taken by the employee for
the preceding tax year. But if the Employer is a calendar year cor-
poration, its tax return may have been filed prior to the establish-
ment and funding of the employee s SEPP (tax returns for calendar
year corporations are due by arch 15th). This may result in the
Employer s return, upon which a deduction is allowed for the SEPP
contribution, having to be amended.

4) Since contributions into the SEPP may be made after year-end
for the previous year, additional problems come to mind. 1In such a
cage, in Year One (i.e. 1979), the year to which the SEPP contribu-
tion applies, the employee gets the deduction; but the contribution
is considered income to him in Year Two (i.e. 1980), the year in
which it is actually received. But what happens if the SEPP contri-
bution for 1980, itself, is made in 1980. This {s not only a head-
ache for the Employer with respect to the filing of his tax return
and the agditional paper work involved, but it will become a problem:
for the employee as well. .

For Example: Wing Soo s Wonderful Woks, a calendar year
taxpayer, established a SEPP for all twenty of its em~
ployees in 1979 and agreed to contribute 15% of each
employee s annual compensation of $12,000 into the Plan
(therefore, the contribution on benhalf of each employee
is $1,800). Nineteen of the employees set up their in-
dividual SEPP s in December 1979, but the contributions
were nade after year-end. The twentieth employee ( ei
uing Smith) opened her SEPP on April 1, 1980,

A, The employer deducted on its 1979 tax return, as
additional wages, the sum of $34,200 (19 x the aver-

age contribution of $1,800 ) when it filed its tax

return on arch 15th, 1980 (the due date for calen- -
dar year corporations}. But, on April 1, 1980, it
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must contribute an additional $1,800 to Mei Ling Smith's
account. It must now amernd its 1979 corporate return to
show the contribution made to that one additional SEPP.

B. Bach of the employees deducts the 1979 SEPP contribu-
tion on his own 1979 tax return,_but the’funds are con-
sidered income in the year received, 1980. In December
of 1980, the corporation makes the same contribution to
all 20 SEPPs for the 1980 year. The employees again
take their deduction for the contributions made to their
accounts for that year (1980). The axounts contributed
once again become additional income ir the year received,
which in this case Is 1980, BUT_NOW, you have even more
additional income in the same,year, because of the dou-
bling up. Let's take a look at this:-

1979 Wages $12,000

LESS 1979 SEPP deduction {1,800)

Additional income in 1979
. based on contributions
received this year (1979) .0

1979 Adjusted Gross Income $10,200

1980 Wages §12,000

LESS 1980 SEPP deduction (1,800)

Additional income in 1980

based on SEPP Contributions

received this year (1980) 1,800 (1979 contribution)
1,800 (1980 contribution)

1980 Adjusted Gross Income $13,800

While the total deductions for the two years match the
increased income, the income and the deductions do not
coincide for the two years. This means that the employee
is showing more income on his taxes for the year 1980
than he actually received, and is being pushed into a
higher tax bracket as a result,

5) filnce the Employer must withhold the employee share of FICA
{Social Security Tax) when the wages are paid, where will the money
cenie from for employees who open their SEPP after year-end? When
the Employer makes a contribution for the employee, he is actually
giving each employee additional wages and must, therefore, withhold
additional FICA to cover the wage fncrease. In order to give $1,800
to each employee, the Employer must withhold $110.34 ($1,800 X 6.13%
the FICA rate for 1980). If there is a single check given at the end
of the year, the Employer will have to reduce either the SEPP contri-
bution or the employee's .take home pay. Your author would not want
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to have to be the person who explains to the employee why his weekly
paycheck was reduced.

8ince the Employer must withhold the employee's share, he has the
choice of: )

a) withholding the additional FICA from the employee's
regular salary, assuming that the salary remain-
ing to be paid exceeds the FICA withholding tax;

b) withholding it from the SEPP contribution.itself,
in which case the amount to be deducted by the
employee wculd te the net amount which has been
contributed into the SEPP {actual contribution
less the FICA); or

¢) paying the amount directly, which would in effect
further increase the employee's compensation.
It would also increase the amount the Employer
agreed to contribute.

6) Those of you who were hoping to be able to begin establish-
ing these plans early in 1979 by making a simple amendment to Arti-
cle IX of your Form 5305 are in for a rude awakening. Article VII
of Forms 5305 and 5305-A states that a person may make any amendment
to an IRA by changing Article IX. It provides, however, that no such
change shall amend Articles I, II, or III. Article I states that no
contribution in excess of $1,500 shall be accepted into the account
of a participant with respect to any taxable year. This means that
a completely new document will be required. Our understanding is
that the IRS will not be coming out with any forms until Spring.

7) It is extremely important to note that the employee's, and
not the Employer's, contiibution and deduction is i1{mited to 15%,
not to exceed $7,500. We will expand upon this consideration in a
future article.

Let's Look At The Alternatives

Based upon its name, if the SEPP is truly a "simplified” plan, it
must be simpler than something else. Because of its complexities,_
it is not simpler than either an IRA or a Keogh Plan, or even a
Corporate Profit-sharing Plan. What, then, is it simplier than?

(1) SEPP vs. The "Conventional" IRA:

Rere, there is no simplification possible, With the eli-
mination of the filing of Porm 5329 (see News Service NO. 78-19/20),
in most cases ‘the SEPP reporting forms, when issued, will probably
be more complex than the standard IRA. Since the IRA permits each
individual employee to set up a plan if he chooses, there are o
participation, contribution, withdrawal or reporting requirements
for the Employer. It is important to remember that the conventional
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IRA {8 primarily a tax shelter for the individual who i{s not covered
by a plan. It is not a tool of employee benefit planning for the
Employer. N
CE

The SEPP has broader limits than the conventional IRA be-
cause the contribution limits for the Employer to the Employce's
SEPP are raised to the lesser of 15% of compersation, or $7,500. If
the Employer doesn't take advantage of these new limits, the employee
may establish his own IRA to fund the difference between the standard
IRA 1limits (15% or $1,500) and the Employcr's SEPP contribution.
Since the Employer must adopt some sort of plan, keep records and
file reports, we don't believe that the SEPP is simpler than the IRA
for either the Employer or the employee.

. {2) SEPP_vs, Keogh Plgﬁ: Since the limits of the Defined Con-
.tribution Keogh Plan are generally the same as the SEPP, and since
there may be additional restrictions and record-keeping requirements
for the Employer without the flexibility of a Keogh Plan, we do not
believe, except in a few cases, that the SEPP will replace the Keogh
Plan. It might be advantageous where the owner-employee establishes
an "integrated" SEPP (See below) and there are few, 1f any, common-
law enployees earning more than the Social Security Wage Base. Also,
whereas employees working less than 1000 hours may be excluded from
Keogh Plans, they may not be excluded from a SEPP.

(3) SEPP vs. Corporate Defined Contribution Plan: Compared to
a conventI<onal qualitied plan, thic "pian™ to fund thc various SEPPa
will have rules with respect to participation, vesting, etc., but
it will also have more restrictions on contributions, forfeitures,
loans, etc., The SEPP is designed to be less flexible than a qual-
" ified plan. When the simplified reporting requirements are issued,
it may be possible that the SEPP might replace certain qualified
plans for ease of reporting, but we believe that the other consld-
erations might outweigh even that benefit,

NOW LET'S LOOX AT.THB GOOD SIDE:

(1) A contribution may be made to a SEPP by an Employer, even
if the employee is a participant in another qualified pension o
profit~-sharing plan.

.~ (2) 1If the Employer contribution to the SEPP does not equal the
- conventional IRA limits (153 not to exceed $1,500), the employee may
make his own "catchup” contributions to fund up to those limits, so
long as he is eligible to otherwise establish an IRA, This means
that an individual who is covered under a qualified plan may have
Employer contributions made into a SEPP, but is not allowed to heve

—a

any "catchup® contributions.

3) A5 we previously pointed out, the SEPP nay be very advanta-
geous in the case vhere the Employer contribution is being offsot by
the Employer's FICA contribution. let's change the Pitty Pat Plas-
tics Corp., in the example on Page 2, to inclvde the President who
carns $169,000 por year (the moxinum level of compensition taken
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- into consideration when making contributions to a SEPP).
. Example It Employer elects contribution of 7.5% - .

{1) . 20 enployees at contribution rate of
. 7.5¢ (maximm) (20 X 12,000 X 7.58} =  §$18,000 718 of the total
- o . contribution
A ¢ President at contribution rate of - o ‘ -
v, - 1 5% (maxtnum) {1 X 100,000 X 7.5%}) = § 2,500 29% of the total

ol contritution
TOTAL OONTRIBUTION $25,000°
EE Lo . . ‘a .
. U Example I1: Brployer elects SEPP contribution of 6,13% -
R . (Less amount contributed for FICA)
(1) 20 Employees - $ 0 0% of the total
T, (all earn less than the Wage Base) contribution
‘(' . . s
L (2) President ~ $100,000 X 6.133 a $6,130 .
o . _less 6,138 X 22,900 a 1,403  100% of the total
BEUIRIER Lo contribution
. K ' TOTAL CONTRIBUTION $47727

.t

" V. In this case, none of the employees earn over the Social Security
' Wage Base, therefore, there is no contribution required to be made
» -, on their behalf. Although the contribution on behalf of the owner
" . is reduced from $7,500 t $4,727, the contribution for the employees
. 18 reduced from $18 000 to SO Since the SEPP may be established
" regardless ~f other plans, this may be an attractive alternative to
- or supplement to a Defined Contribution Plan already in existence,

;- Theee are just a few of our problems with the SEPP. Since we antici-
pate regulations from the IRS in the immediate future, we intend to
.+ defer the rest of our analysis until the future issues of the News
. ‘se:vlce. Hopefully, some of these problems will have been solved.

. ;'2 . . TRARRRRRRARRARERARARRRARRARRRARRIRAR

‘CONGRATUI.ATIONS. ...

To DOROTHY JENSEN, Central Bank of Denver, on her promotion to
Assistant Vice President, IRA/KEOGH Dept.

To BOWMAN N. TURFITT, Houston First Savings, on her promotion
to Marketing Officer.

Anyone else who has recently received a promotion, please contact us
80 that we may annnunce it in our News Service.
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MORE ABOUY SIMPLIFIED EMPLOYEE PENSION PLANS (SEPPes

Def: Simplify - Make simple, meke easy or sssier to do or
understand. (Oxford Dictionary)}. . . ABC...that's simple!
Dick meets Jane...that's seimplel 1+¢l1=2...that's simplel
A Simplified Employee Penaion Plan...that's not simplell}

In our lest issue we devoted & good deal of space to a discussion

of the "Simple" concept of the SEPP, but had to limit ourselves

in order to leave enough space to provide you with our Complisnce
Calendar. But, being the masochists that we are, we are returning
to the rack. As you know, our motto is "comprehensive yst compre-
hensible”. The SEPP, however, has stretched us to our limits. The
article that follows is probably one of the most complex which we
have ever written or which we will ever write,

Although our comments regarding the SEPP are very negative, we do
not mean to suggest that you not offer the plans to your customers.
You should, however, be conversent with the detriments as well as
the benefits. We believe that even with the many problems involved,
many employecs will be sdopting SEPPs under the present rulee. How-
oever, not all of them will focus on these negative aspects until its
too late. We hope that our endeavors to bring these considerations

to _the attention of Congress and the IRS will eliminate many of the

R problems before they get out of
lN"'“s ISSUE: 2:nd. Once again, we are satis-
ed that "simplified plens”
would work if they were handled
KEOGH PROH]BITED TRANSACTICNS u:de; the sections of the Code
—— which desl with qualified plans
(§401). We believe, howevgr,
OGH ROLLOVERS TO IRAs that a new section of the Code
e dealing exclusively with these
lans would be an even better
_TRANSFERS BETWEEN IRAs flternative. Y
First, Let Us_Deal With The Ques-
BEWARE BAD IRS ADVICE! tion of - _What Amounts May be
iogtrlbuted BY THE EMPLOYER Into
. EPP
©Copyright 1978 by IPCO, Inc. I
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§415(e)(5), as smended, treats all SEPPs as defined contribution
plans, subject to the 25% limitations of §415(c). Under this sec-
tion, the annuel limitation on the emount en employer may contri-
bute into an employee's SEPP is 25% of that employee's compensa-
tion for the year.

Now, Let's Talk About Deductions

The deduction for SEPP contributions is covered in two different

sections of the Code. One section deals with the deduction by the

Employer, the other deals with the deduction by the perticipant.
Remember, the employer's SEPP contributions are included in the em-
loyee's income. Rules covering THE EMPLOYER's DEDUCTION are in
404 of the Code.

MHEN ARE THE EMPLOYER'S CONTRIBUTIONS DEOUCTIBLE -

"Contributions for a calendar yesr are deductible for
the taxable year with which or within which the calen-
der year ends," (§404(h)(1)(A))

FDR EXAMPLE; Crystal Security Systems Inc. has an April 30th fiscal
establishes a8 SEPP in May 1979 (the first month of its
1979 1980 fiscal year). During the 1979 celendar yesr, it makes
total contributions of $1,000 each month, Although it continues
to make contributions for the months of January through April 1980,
which is still in its 1979-1980 fiscal year, it will only be allow-
ed to deduct the $800 contributed during the months of May through
December 1979. The company will not be allowed to deduct the $400
contributed during the balance of their 1979-80 fiscal year until
their 1980-81 fiscel year.

WHEN ARE_THE EMPLOYER'S CONTRIBUTIONS DEEMED "MADE" -

"Contributions made within 3 1/2 months efter the close
of a calender year ere treated as if they were made on
the last day of such calendar year if they are made on
sccount of such calendar year." (§404(h){1)(8))

FOR EXAMPLE; Boing Spring Corporation establishes e SEPP on Decem-
ber 31, 1979. The corporation hse a January 31st fiscal year. [t
makes a contribution on April 10, 1980 for the 1979 year (February
1, 1979-January 31, '1980). The contribution is deductible for the
corporation's fiscal 1979 tax return. Note, however, that any con-
tributione made after April 15th of eny yeer will not be deductible
by this employer until the following year, even if the corporation
obtains an extension for filing its income tex return. It also ap-
peare that, whether a company is onh a cash or an accrual method of
accounting, the actuasl contribution must be mede by April 15. It's
interesting that Congress used "3 1/2 months after the close of the
calendsr year", rather than the dus date for filing tax returns.
Clearly, 3 1/2 months is April 15, but the due date for an indivi-
dual's income tax return mey be &ss lete as April 17, where April 15
falls on a Saturday. We hope the IRS will take e libersl approach
to this question in their regulations.
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HOW MUCH OF THE EMPLOYER'S CONTRIBUTIONS MAY THE EMPLOYER DEDUCT -

"The amount deductible in 8 taxable year for & simpli-

fied employes pension shall not exceed 15% of the com-
pensation paid to the employees during the calendear

year ending with or within the taxable year. The ex-

cess of the amount contributed over the amount deduc-
tible for a taxable year shell be deductible in the
succeeding taxeble years in order of time, subject

to the 15% limit of the preceding sentance” (§404(h)(1)(C))

This seemingly strasight-forward statement-of law raises at leasst two
questions. F1RST, does the limitation of 15% of the compensation
paid to employees meen - the compensation paid to all employees, of
does it aepply only to the compensation of participating employees?
If the former spplies, we may see some interesting rssults.,

FOR EXAMPLE: The Schu Shein Corporation establishes a SEPP for its
employees which provides that contributions shall be made for eligi-
ble non-union employees at the rate of 25% of their compensstion:

Eaployees Status Compensat ion Contribution
Schubert Shein noh-union $ 50,000 $ 7,500
Sylvia Shein (his wife) non-union 30,000 7,500
Morton Lace union 12,000 -0~
Stanley Sock union 8,000 -0-
$100,000 $15,000

If 8ll employees' compensation ($100,000) is taken into consideretion,
then this employer may deduct the entire amount contributed ($15,000),
since it falls within the limitation of 15% of all employee's compen-
sation. This is another question which should be resolved by the reg-
uletions. Also, your immediate reaction to the example above might

be that Sylvia has an excess contribution into her account, sudbject to
e 6% penalty, since the smount contributed on her behalf axceeds 15%
of her compensation ($30,000 times 15% = $4,500). Well...meybe. We
will look at the question of whether it is an excess contribution in

& moment when we deal with the employee's deduction (see page 5).

SECOND, on what is the limitation based in the case of & self-employed
individual? A self-employed's compensation is his earned income.

This mesns his share of the net profits, after adjustments for contri-
butions meJe on behalf of common-law employees. A determination of a
sulf-employed's net earnings will generally not be made, therefore,
until after the end of the company's fiascal year. The statute limits
the employer's deduction to 15% of the "compensation paid to employees
during” the celendar year. The concept of "paid" ia meaningless in
the case of a self-employed individual, since his net earnings are de-
termined irrespective of whether he sctually receives any distribution
of the net profits during the year. How then do we desl with an unin-
corporated business with a fiscal taxable year(?) What amount ias peid
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to s partner in such a fira during the fiscal year where he mekes no
withdrawal from profits? The most logical approesch might be to treat
the net esrnings at the end of the accounting period es having deen
“paid during that year". This would sleo sccommcdate those partners
who leave during the year and have short accounting periods. Still
another item to be deslt with in the requlations....(This looke more
snd more like e job for Super-Regulator. You remember himl Faster:
than s speeding Congress, able to lesp tall statutes in a single
bound, mors powerful than the legsl profession, and ell that....)

¥hat Heppens If @ Perticipating Employee in a SEPP 18 Also

Covered Under The Same Employer's Profit-Sharing Plan?

The employer is generally allowed to deduct contributions into ite
2rof1t-shlr1ng plan, to the extent that they do not exceed 15% of
he compenpation of all eaployees covered under the profit-sharing
plen. hie limitetion must be adjusted to the extent that contri-

butions have been made on behalf of any smployees under the SEPP,
who are also covered under the profit-sharing plan.

FOR EXAMPLE; Skull & Bones Corp., a small pharmsceutical firm, main-
teins a profit-sharing plen into which it makes a contribution of 12%
of sach participant's totel compensetion. It also establishes a SEPP
with a contribution of 6% and a FICA offset (esee our last issue).
Employes C is not eligible to psrticipate in the profit-sharing plan.

12% percent Groes Fice Net Combined Ratio

Employes Selary P/S Cont. SEPP Ad just SEPP Cont. Yo Comp.
A $100,000 $12,000 $6,000 $1,404 $4,596 $16,596 16.60%
8 75,000 9,000 4,500 1,404 3,096 12,096 16.13%
c ' 50,000 1] 3,000 1,404 1,596 1,596 3.19%
D 40,000 4,800 2,400 1,404 996 5,796 14.49%
€ 20,000 2,400 1,200 1,200 - 2,400 10.00%
F 15,000 1,800 90 1,800 10.00%

0 900 -
$300,000 $30,000 $18,000 - $7,716  $10,284 $40,284 13.43%

LESS Emp. C 50,000 0 3,000 1,404 1,596 1,596  3.19%
© 47%0,000 $30,000 $§15,000 $6,512  $3,688 $38,688 15.48%

PRLE BN -

in the example asbove, the employer's profit-sharing deduction would
be limited to 15% of the covered employees' compensation of $250,000,
or $37,500; reduced by the dsductible SEPP contribution ($8,688) made
on behalf of thuse employees who are covered undor the P/S plen. In
this cass, the emount which may be deducted for P/S contributions may
not excead $28,812 ($37,500 - 18,688). Since the amount contributed
into the P/S plan for the year was $30,000, it will pot be fully de-
ductible by the employer in this yesr. However, the excesy may be
carried over and deducted in the following plan year, to the extent
that it does not exceed the limite in that year. No similar adjust-
mant is required if an employee who is covered under the SEPP is also
covered under the employer's money-purchanse pension plan. However,
the 25% limitaetion on edditions under §4)5, which we discussed above,
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would spply. In other words, the amount centributed to a money-
gurchlsa glln does not have to be reduced by the amount contributed
nto s i, aven if thes money-purchase plan contribution is being
made on behalf of the same employee.

THERE ARE SPECIAL RULES FOR SELF-EMPLOYEDS.

If contributions are being made on behelf of s self-employed indi-
. vidual into a defined contribution Keogh Plen, (i.e., profit-sharing
or money-purchase), the limitation on the amount which the employer
may deduct with respect to those contributions is to be reduced by
any contribution mede by thet employer on that self-employed's be-
half into a SEPP. In other words, if the self-eaployed earned
$50,000 for ths year, the combined deductible amount anllowed to be
contributed between the defined contribution plan and e SEPP is
$7,500 ($50,000 X 15%). If thes employer contributed $2,500 into
the self-employed's SEPP end $6,000 into the defined contribution
plen, he could only deduct $5,000 of the $6,000 contributed into
the defined contribution plan because of the priority esteblished
for the SEPP deduction.

If, on the other hand, contributions are bsing made on behalf of
a self-employed individual into a defined bsnefit Keogh Plan (D8K),
the benefit accrual under the DBK with respect to any year should
spparently be determined under the "1.0 rule®. This rule requires
the normal benefit accruel with respect to the year to be adjusted,
by spplying a frection equal to 1 minus a fraction equal to the
amount contributed on the participant's behalf, divided by the max-
imum_smount allowed to have been contributed on his behalf for the
ear. n simpler terms, let's say thet the self-employed esrned
50,000 for the year. 1If $2,500 is contributed to his SEPP, and
$3,500 is contributed to his defined contribution plan, the com-
bined smount would be $6,000. Since thia fis 4/5th of the amount
which could have been contributed on his behalf ($7,500) into these
plans, the benefit accrual for this participant for the year under
8 DBX would be limited to 1/5th of the amount otherwiss allowable.
Remember, the limitation in & DBK is not on the amount contributed,
but on the benefit the employse will receive. The employer may
deduct whatever smount he puts into the DBK, to the extent that
it is determined actuarially that such amounte are required to
satisfy the minimum funding atandard under the lav for that plan
year.,

One advantage of a SEPP over s conventional Keogh Profit-Sharing
Plan is that Keogh Plan contributions must be made on behalf of
common-law employess for all years in which there is a sufficisnt
profit; while under a SEPP, similar to a corporate profit-sharing
plen, the employer may determines from year to yesr whether hs wants
to make eny contributions into the plan.

Rules Covering the PARTICIPANT's DEDUCTION Are In §219 Of The Code,
8_Amended R

As we mentioned in our lest issue, the employes must include in his
income for the year all SEPP contributions made on his bshalf by all
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of his employers. He may then deduct all such amounts to the extent
that they do not exceed 15% of his compensation, or $7,500. Earlier
in this issue (P.3), we saw that it might be possible for an employer
(The Schu Shein Corporation) to contribute more then 15% of an em-
ployee's (Sylvis Shein's) compensation into e SEPP (depending upon
the IRS interpretation of the statute, with respoct to whethesr the
word "all" meens all enployees or only all participating employees).
I1f the employer is allowed, under certein circumstances, to contri-
bute more than 15% of an employee's compensation, then we must ques-
tion whether such a contribution would result in an excess contribu-
tion for the employee; in this case, Sylvia.

According to the statute: "the limitation on the employee's deduc-
tion shall be the lesser of (A) 15% of the compensation includible
in the employes's groas income for the taxable year (determined with-
out regard to the employsr contribution into the simplified employee
pension), or (8) the emount contributed by the employer into the
simplified employee pension snd included in gross income {but not in
axcess of $7,500)". This language londs itself to several interpre-
tations. If en individual is employed by several employers, is the
limitation in (A), above, determined by taking into consideration the
compensation from all employers, including those who have not esta-
blished e SEPP? If so, an employer could contribute, on behalf of an
employee, more than 15X of the amount he compensates that employee,
without having created an excess contribution for that employee.

This would be so, if that employee has compensation from other em-
ployers who do not themsslves contribute into SEPPs; and eo long as
the emount contributed by thie employer doss not exceed 15% of the
total compensation received from all of auch employee's employers.

FOR EXAMPLE

COMPENSATION FROM COMPENSATION FROM SCHU SHEIN CORP's
EWPLOYEE JHE SCHU SHEIN CORP. THE TIDY_TOES CORP. SEPP _CONTRIBUTION
Sylvia Shein $30,000 $20,000 $7,500

Although the Schu Shein Corporation's contribution into the SEPP ie
25% of the compensation it pays to Sylvis ($7,500 ¢+ $30,000 = 25%),
it may not create an excess contribution for Sylvia if tho law allows
her to take all of the compensation received from all her employers
into consideration, and so long as the SEPP contributions from all

of her employere does not exceed 15% of her aggreqate gross earnings
of $50,000. ($30,000 plus $20,000 = $50,000 X 15% = $7,500) (instead
of $30,000 X 15%, which only equale $4,500)

Another way to interpret the stetute, however, is to say that the
employee's deduction is limited on a per employer basis. This could
mean two things:.

1) The employse would be limited to & deduction of 15% of the
compensation paid by the particular employer making the SEPP con-
tribution, not to exceed $7,500, and trould not be sllowed to take
finto conaideration any compensation received from any other employer.
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this interpretation, any amount contributed by any one employer in ex-
cess of 15% of the compensation paid to the employee by that par-
ticular employer would not be deductible by the employee; and would,
therefore, be an excess contribution.

2) If the $7,500 limitation is to be applied on s per employer
bssis, an employee working for several unrelsted employers - all of
which maintain SEPPs - could have amounts contributed on his behalf
into the several SEPPs, and could deduct esch of the SEPP contribu-
tions, which in the aggregate could exceed $7,500. ln other words,
the $7,500 would be the limit that the employee could deduct with
respect to each employer's contribution, rether than the total amount
which may be deducted by the employee with respect to amounts con-
tributed by all his employers (i.e., Employer A could contribute
$7,500, Employer B could contribute $7,500, etc., 80 long as no
single employer contributed more than $7,500.) We do not believe
thet this was the Congressional intent.

~ THESE ARE SIMPLIFIED PLANS 7?77 -

¥hat About The OWNER-EMPLOYEE's Deduction?

Once again, there are special rules for owner-employees covered
under & SEPP. The wording of this provision leaves much to be
desired!!!

*"In the case of an employee who is an officer, shareholder or, owner-
employee described in §408(k)(3), the amount referred to in subpara-
graph (B) shall be reduced by the amount of tax taken into account
with respect to such individual under subparagraph (D) of §408(k)(3)."

The Congressionsl Committee reports explain this provision simply by
saying "In the case of en employee who is an officer or shereholder,
or in the cese of an owner-employee, the deduction limit ie reduced if
Social Security Taxes sre treated as employer contributions."

The "amount referred to in subparagraph (B)" is "the amount contribu-
ted by the employer to the eimplified employee pension and included
in gross income (but not in excess of $7,500)". The amount actually
contributed by the employer is only deductible to the extent that it
exceeds the Social Security Tax taken into consideration. Let's say
that Mr. Jones, an owner-employee earning $50,000, has a SEPP which
provides for e 15% contribution which is reduced by Social Security
Texes paid on the participant's behalf for the year.

Self-Employment Income $50,000
Normal SEPP Contribution (15%) $7,500
LESS: Self-Employment Tex

($22,900 X 8.1%) 1,855
Actual Net SEPP Contribution ’ $5,645

The $5,645 is included in Mr. Jones' income. Under one interpre:s-
tion, Mr. Jones' deduction would be the amount contributed ($5,645)

$5-169 0 - 80 - 15
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(not in excess of $7,500), reduced by the Self-Employment Tax {$1,855).
Therefore, although he would have to include the $5,645 in hie income
for the yesr, he would only be allowed to deduct $3,790 ($5,645 less
$1,855) for that same year. We do not believe this was the Congres-
sional intent.

We think the "amount referred to in subparesgraph (B)" is the $7,500
dollsr limitation contained in the parenthesis in the subparagraph,
rather than the "amount contributed by the Employer™. This lanquage
was probably incorporated in order to avoid the cccurrence of the
following type of situstion, which could result in en individusl get-
ting the full $7,500 deduction, although he had the $1,855 offset.

Self-Employment Income $62,367

SEPP Contribution - 15% $9,355
LESS: Self-Employment Tax 1,855
Actual Net SEPP Contribution $7,500

Let's teke a look at three different self-employed individuals,
whose plans provide -for & 15% contribution reduced by the amount
peid as Social Security Tax, and see the results we get from a
literal interpretation. A literal reading sppears to suggest that
"the amount referred to in subparagraph (B)" is the amount of the
employer's contribution ($5,645), not to exceed $7,500. 1In order
to arrive at the employee's deduction, the $5,645 would be reduced
by the Social Security Tax taken into account. We believe that .
this special limitation wes devised instead to reduce the $7,500
limit, ee you will see in the second part of this section.

SITUATION: -
Owner-Emp'oyee A Owner-Employee B Non-Owner Partner C

Income $50,000 $7a,738 $74,734

lsgSSEPP Contribution $7,500 $11,210 $11,210

LESS self-employment tax 1,855 1,855 1,855

NET SEPP Contribution - $5,645 $9,555 $9,355

(Remember, EMPLOYERS® CONTRIBUTIONS ARE NOT LIMITED 10 $7,500.) As the ststute now
reads, it would seem that we would compute each employee's deduction as followa:

Owner-Employee At (lesser of smount contributed or $7,500) less (S.S.Tax)
(lesser of $5,645 or $7,500) - ($1,855)
45,645 - $1,855 = $3,790

You will note trat although Owner-Employee A has $5,645 included in income, his
deduction 1o being limited to $3,790. .

Owner-Employes B: (lesser of smount contributed or $7,500) less (S.S.Tax)
(lesser of $9,355 or $7,500) - ($1,855)
$7,500 - 41,855 = $5,645

You will note here too, that although Owner-Employee B has $7,500 included in
income, his deduction is being limited to $5,645, although the $7,500 does not
exceod the limit.
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-

Non-Owner Partner Ci (lesser of amount contributed or $7,500)
(lesser of $9,355 or $7,500) = $7,500

Note that the Social Security Tex inclusion zule does not apply to Non-Owner
Partners, therefore their alloweble deduction is not reduced by the S.S. Tex
paid on their behalf.

We believe that the langusge of the statute should read: " . . , the
$7,500 1limit referred to in subparagraph (B) shall be reduced by the
emount of tax taken into account . . . ". This would provide the
following results:

Owner-Employes As Lesser of smount contributed or ($7,500 less S.S.Tax)
Lesser of $5,645 or ($7,500 - $1,855)
$5,645 or $5,645 = $5,645

Owner-Employee B: Lesser of smount contributed or ($7,500 less S5.5.Tax)
Lesser of $9,355 or ($7,500 - $1,855)
$9,355 or $5,645 z $5,645 .

Non-Owner Partner Ct tesser of emount contributed or $7,500
Lesger of $9,355 or $7,500 = $7,500

Under our interpretation, the 0/E's deduction would be limited to the
smount actually contributed (not to exceed $7,500, reduced by the So-
cisl Security Tax taken into account). Since any amount contributed
in excess of $7,500 would be an excess contribution subject to the 6%
penalty, the employer's allocation formula should teke this into con-
sideration. Once again, if an individusl is a 10% or less owner, he
is not subject to this rule, and would, therefore, be entitled to a
full $7,500 deduction. This could make SEPPs very attractive to lar-
ger partnerships; such as, law firms, accounting firms, etc.

Another item for possible consideration ie that, in the case of either
corporations or unincorporated businesses which operate ss "related
employers”, as defined in the proposed reguletions (31.3121 etc.) un-
der the Social Security Amendment Act of 1977, there might be enumer-
able consequences which we have only begun to analyze. Such companies
should probably sit down and review these at length before opting to
establish a SEPP. -

¥hat about The Stats Income Tax Trestment of s SEPP?

This might be ths most problematic area of sll. Many state income tax
lews do not presently recognize IRA deductions. Some specifically re-
cognize them to the extent of $1,500. Others follow the federal sta-
tute to one extent or another. Employers should seriously consider
the state tax impact before establishing such plans. Congress obvi-
ously ignored this when deciding to handle SEPPs as IRAs, rather then
as qualified plans. If these were qualified plans, the state income
tax treatment would be far more uniform on a national basis.

Once again, we plan to spproach Congress during 1979 to ask them to
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reconsider their approsch. Each of you should hasve your counsel re-
view your own atate income tax laws. 1If your state will not recognize
the employee deduction in full, these plans may have limited attrac-
tivensss for your customers. You may wish to consider writing your
Congressional representative and make your thoughts known. Since we
plan to contact Congressman Gibbons' steff shortly, your views might
also be expressed to him., Perhaps, with a concerted effort, we may
be able to correct the problems before they actually start to occur. -

Did this article leave you thoroughly confused? Well, so are we!
BUT in spits of the many impediments, we believe that the concept
of the SIMPLIFIED EMPLOYEE PENSION PLAN will eventually revolution-
ize the pension industry. We still look forward to your "lLetters
to the E€ditor”, and would welcome your thoughts on the SEPP, or

on any other subject which you think might be of interest to our
readers.
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BEEN SPUN AROUND LATELY? WATCH OUT FOR ERISA 6408(d)

In recent months we have been receiving more and more inquiries
from institutions which are becoming more aware of their fiduci-
ary responsibilities. In this srticle, we will attempt to take
you through the most contradictory provisions of ERISA without
thoroughly confounding you.

We recently recefved en interesting question from a mid-western
bank which is 8 member of the NRPTC. They have a cuslomer whose
mother owna aome reasl estate which she is willing to sell to her
son's KEOGH Plan trust. The question was whether such a sale
would constitute & prohibited transection. The customer's
counsel felt that if the real property otherwise met the defini~ .
tion of "qualifying cmployee real property” as defined in §407(d)
(4) of Title I of ERISA, it would be exempted from the prohibited
transaction rules by the provisions of §408(e). §408(e) states
that if, among other things, the plan is an individual account
plan, it is not subject to the prohibited transaction rules.

Quite right! 5408 generally provides the exemptions from tha
prohibited transaction rules of §§406 and 407. However, §408(d)
is the exception to §408. In other words, its the exception to
the exception!! This sub-section provides an absolute prohibi-
tion against the purchase or sale of property between a KEOGH
Plan trust and an owner-employee, or a member of his family.

In this cese, therefore, the only way for such a sale to be
pernitted is for the parties to file an application for exemp-
tion with the Dept of Labor, which by the way has recently
issued one such exemption.
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a distribution from a qualified plan, part or all of it may be
rolled over (tax free) into an IRA. The income tax laws of some
states fall to recognize the rollover as a tax deferring event.

In such a case the person would find that, although he has avoided
paying current Federal income taxes, there is a current State income
tax liability. In the case of rollover and other IRA contributions,
this gets even more interesting where the person resides in one
state and works in arother which has a different tax treatment. 1In
many such instances, the person is entitled to a credit in his home
state for out of state taxes paid that year. Since the distribution
might be taxable in both states at different times, part or all of
such credit might be lost.

2, _Employer Contributions To Employer IRAs & SEPPs - This may
be the most serious negative consideration with respect to esta-
blishing these types of plans. The Federal Income Tax Law requires
the employer to include the contributions he makes on behalf of his
employees, in their income. It also allows the employee to claim a
deduction for the amount (to the extent that it does not exceed the
limitations set by law), which should offset the amount included in
income, Mury states do not allow a deduction for IRA contributions.
This could mean that as much as $7,500 (in the case of a SEPP) could
be included in one's State taxable income, with no offsetting daduc-
tion. Other states allow a deduction for IRA contributions, but many
still 1imit the amount of the deduction to $1,500. Unless these
states amend their laws, this could leave one with a non-deductible
amount of as much as $§6,000, where a SEPP has been used.

Among others, Alabama, the District of Columbia, Massachu~
setts, Mississippi and New Jersey do not permit contributions into
an IRA as a deduction for State Income Tax purposes...Arkansas does
not permit an IRA deduction for the non-working spouse. [NOTE: Even
though we are talking here of IRAs, as an aside, we thought that
since we are talking of certain State laws that differ from Federal
laws, we would throw in the fact that California limits Keogh deduc-
tions to the pre-ERISA rules (10% or $2,500).]

3. The Time For Establishing IRAs & Making Contributions -~ The
. time for contributing Into an IRA was moved from February 14th to
the tax due date (April 15th) including extensions, This has raised
an interesting question.

8ince the Internal Revenue Code makes no reference anywhere
to establishing IRAs after ycar-end, may a State argue that - even if
its statute follows the Pederal statutes, any account established
after year-end will not qualify for the prior year? The only refer-
ences to establishing IRAs after year-end previously appeared in
IR-1809, which stated that IRAs could be opened up to February l4th;
and the Congressional Committee Reports which accompanied the Revenue
Act of 1978, which state that an IRA account may be_established up to
the date for making contcibutions (April 15tn); , and IR-2086 (See
Page 6), which states that IRA accounts may be established up to the
due date for filing the Federal Income Tax Return.
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We have received a number of calls from NRPTC mewbers
who have advised us that their states intend to use February l4th
as the cutoff date. We suggest that your state trade associations,
or at least your institution's counsel, review this matter. The
problem is, that while some states have adopted the Internal Revenue
Code in its current form (including all additions, deletions and-
other changes), other states have adopted the Code as amended as of
a certain date. In the latter cases, the changes in the Revenue Act
of 1978 may not be applicable at the State tax level, unless their
State Legislature has acted.

4. State vs. Federal Estate Taxes - The assets in a decedent’'s
IRA are not Includable In his Federal gross estate if he has named a
beneficiary, and that beneficlary receives the distribution in the
form of an annuity (36 or more months). This does not necessarily
mean that the amount will be exempt for state death tax purposes.
This is one more indication that anyone who establishes an IRA,
especially the rollover type, should seek competent counsel.

S, SEPPs May Bave Hidden Franchise, Payroll, and/or Unemploy-
ment Tax Effects ~ Corporations must pay a franchise or Income tax
which Is usually based upon their income. Many states, however,
have alternative taxes based upon the compensation which the employer
pays to its employees. If this alternative produces a higher tax,
which usually occurs in any year in which the corporation has had
an operating loss, the corporation will have to pay (the higher)
taxes based upon the alternative. If the employer has established
a qualified plan, the contributions into the plan are not current
compensation to his employees, and will not, therefore, have any
effect on such a minimum. 1If, however, the employer contributes
into an Employer IRA or a SEPP, the amount contributed is treated
as additional compensation to those employees; and would, therefore,
increase the alternative tax, which is based upon the amount of
compensation. This is just another example of the disadvantage
of the SEPP being an IRA.

Two recent developments should serve to further indicate the confu-
sion, traps and problems that occur with reference to various State
laws. They illustrate the need for your institution to keep current
with respect not only to National, but to State and Local tax changes.

The Massachusetts Department of Revenue has announced that, starting with
1978 State Income Tax Returns, the entive amount of a lump-sum distribution
from a qualifiedl plan will be treated as ordinary income. This will be true
even if part of the distribution is eligible for the capital gains treatment
at the Federal level. [Massachusetts Technical Release 79-1; 1/30/79] Being
different is nothing new in Massachusetts - it is one of the States which
does not allow the IRA deduction for State Income Tax purposes.

The City of Philadelphia's Wage Tax has been held to apply to amounts contri-
buted by employers to qualified plans where the participants have the right
to take the cash each year or leave it in the plan. The participants were
held to have constructively received all of the funds as compensation subject
to taxation whether or not actually received. [Philadelphia Tax Ruling $78-5)
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The Trustee

Upon the termination of a plan, the trustee has no specific fil-
ing requirements. If the trust continues in existence, the
trust relationship will continue between the.enployer and the
trustee until such time as all of the assets have been distri-
buted from the trust. At this point, the relationship will
cease, The trustee should have some documentation on file to
support the fact that the plan has been terminated.
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TECHNICAL CORRECTIONS ACT OF 1979 (TCA '79) CLARIFIES THE SEPP

Remember the Simplified Employee Pension Plan (SEPP), that sim-
ple idea that generated over 25 pages of text in our most recent
newsletters. 1In February, we suggested that you "...give the
SEPP time, it will evéntually succeed."™ While the results are
not in yet, the proposed changes under TCA '79 may solve some of
the problems we have been anticipating with the SEPP.

(1) FICA AND FUTA. These "hidden" taxes make the SEPP
extremely non-competitive compared to qualified cor-
porate plans. PFurther, if the SEPP contribution was
made at the end of the year, the problem of withhold-
ing to pay the employee's share could be extremely
touchy. TCA '79 would amend the law so that these

- funds would not be subject to FICA and FUTA taxes.
Until this bill is passed, it appears to us that
these taxes will have to be withheld and paid. We
expect that the IRS will issue a procedure for filing
refund claims,

(2) OWNER-EMPLOYEE DEDUCTION. In our issue 78~23/24,
pages 7 and 8, we raised the confusing issue of -
what deductible contribution could be made for an
owner-employee who wished to offset contributions
by the self-employment tax. We won't try to address
that issue again here, but as we had suggested,

TCA '79 would change the statute to refer to the
¥$7,500 amount",

(3) SEPP CONTRIBUTION AFTER 70%: Under the regular rules
for an IRA, no deductible contributions may be nade
beginning in the year in which the individual attains
age 70% [§219(b)(3)]. But, the SEPP would require
Employer contributions regardless of the employce's
age. TCA '79 would allow the employee to deduct the
Employer's post 70% contributions in the case of
‘the SEPP. We assume that, like Keogh contributions
on behalf of an owner-employee who has attained the
age 70%, these IRA contributions would purchase an
irmediate annuity.
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IPC will be making comments to the Ways and Means Select Revenue
Measures Subcommittee. Other areas of TCA '79 deal with

{1) excess contributions, {2) Subchapter S Corporations, (3) SEPPs
and Defined Benefit Keogh Plans, (4) Spousal Rollovers, {5) ex~
tensions of certain transitional rules for IRAs, and (6) Rollovers
from §403(b) annuities. [Editor's Note: We were surprised to
hear that another publication which some of you receive, recently
advised its readers to rush into the SEPP immediately; and not to
wait for regulations, or at least until the smoke has otherwise
cleared. We usually make it a point not to criticize the Editorial
Comments of other publishing and consulting firms, but we do feel
that in this case, total disregard of the obvious confusion that
exists may lead to embarrassing results. As a matter of fact, we
will be covering another interpretation of an important SEPP con-
cept in our next issue. We have been advised by a reliable source
in Washington that anyone who proceeds before something is issued
by the IRS, does so at his/her own risk.]

Our conclusion is that these changes, plus others that we feel are
necessary, will occur in 1979 and will make the SEPP an extremely
competitive product. Although NRPTC had developed and has submit-
ted to IRS a prototype SEPP, which we believe answers or avoids
most of these problems, we still feel that you should begin market-
ing these plans cautiously.
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Private Letter Ruelings "Liberalize™ IRA Rules

As we are all aware, an individual who participated in a "quali-
fied" plan for any part of a year is barred from deducting a
contribution to an IRA for that year, (This blanket rule was
relaxed under TRA '76 to take into account special cases involv~
ing members of reserve units of the armed forces, and volunteer
firemen.) Even though an individual may not have accrued any
vested rights in the plan; may have only participated for a short
period of time; or may have had nothing added to his account in

a profit-sharing pian, he or she might not be eligible to con-
tribute to an IRA for that year.

Attempts to deal with these situations have given rise to the
deductible employee contribution section of the SEPP, the Dole-
Nelson Bill, the Limited Employee Retirement Account, etc.
Three recent Private Letter Rulings, which may not be cited

as precedent, nor relied upon, have addressed the issue of the
plan participant in a Profit-Sharing Plan.

In PLR-7740008, the IRS ruled that if a Protfit-Sharing Plan was
terminated during the year, so long as no_employer contribuiions
were made that year on behalf of plan participants, such indivi-
duals would not be considered "active participants" for that year.
The employees could, therefore, establish an IRA for that year,
and make deductible contribuvtions.
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the employee will be considered an active participant and will not be
allowed to contribute to an IRA, even though the amount contributed
to his account added up to very little. BUT if the plan were amended
to permit EQ to choose not to participate, he could give up the $14.00
contribution, to obtain a potential $1,500 IRA deduction!l -

* & & x &

STEP ALONG WITH SEPP

We recently had some very revealing conversations with some very know-
ledgeable folks in our nation's capitol. They suggested an interpre-
tation of a SEPP law provision which we had not anticipated. 1If they
are correct, we forsee serious problems. The statement was made that,
although the SEPP must be established by an employer's individual em-
ployees, failure on the part of one eligible employee to establish the
SEPP may disqualify the program for all employees of that employer.

WHAT DOES ALL THIS MEAN? Let's say, for example, that Bonzo's Bongo
Drums, Inc. established a SEPP for its twelve employees. The company
decides to integrate the plan with Social Security. One of .the em-
ployees, Xavier, will only be entitled to a $30.00 contribution for
the year. Since Xavier's wife does not work, he could establish a
Spousal IRA under which he would be entitled to contribute and deduct
$1,750., If Xavier refuses to establish the SEPP, the employer will
be entitled to a deduction for his contribution into the SEPP, but
the employees would have to include it in income without any offset-
ting deduction., Although there are ways to deal with this problem,
it may be just one more mess we may have to concern ourselves with.
In any event, we won't know until regulations are issued, and that
may not be until sometime in the Fall,

L I

IRS SEEKS INPUT FOR CHANGES IN THEIR FORMS

As part of its annual review process, the IRS is seeking written com-
ments/suggestions by June 1, 1979 for "improving" its instructions,
forms, etc. We may prepare comments/suggestions for the June 1 dead-
line. Any comments and/or suggestions you have would be welcomed by
your author. We will attempt to include them in our presentation.

% * & % &

IPC NEW3:

CHANGE IN OUR MASTHEAD - If you haven't already noticed, we have changed the title
of this publication to reflect the fact that our service is read not only by com-
meccial barks, but by thrift institutions as well. Although the trend has been to
remove the distinctions that exist between the segments of the industry, we do
recognize these distinctions and will continue to deal with them where approgriate.

THE OPERATIONS MANUAL - At long last, all of the delays which we have faced in put-
ting together the new Financial Institutions Retirement Plans Operation Manwal are
behind us, and the manuals are in the mail. Any NRPIC member who has not received
a manual within the next 3 weeks should contact Dorothy Wilens at 889-5873.
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Finanzial Instihntions
RETIREMENT PLANS
NEVIS SEVIGCE

COVERAGE THAT IS COMPREHENSIVE
YET COMPREHENSIBLE JUNE 1979

REVISED FORM 5305, 5305-A ISSUED v

The Internal Revenue Service has just released the Form 5305, Indivi-
dual Retirement Trust Account, and Form 5305-A, Individual Retirement
Custodial Account for 1979, The new Model Forms and Instructions
(Rev. May 1979), which replace the 1975 version, include significant
additions, delctions and changes from the documents which your insti-
tution has been using. There are changes in the official instruc-
tions, as well as in the Forms themselves. The ability to use Arti-
cle IX to change, add, delete or modify the basic document, however,
has been retained.

Instructions
In the instructions portion, the following should be noted:

General Instructions:

1. The second full paragraph clearly indicates that the indivi=~
dual has until the due date for filing his/her Federal lncome Tax
Return, with extensions, to establish the account and to make a de- -
ductible contribution for his/her prior taxable year. This change
is consistent with the Revenue Act of 1978 and IKk-2086, Questions
and Answers About Individual Retirement Accounts. (See our February
1979 Issue, pp. 6 and 7.) For those of you who noticed the use of
"his/her* instcad of the masculine gender, the Model Forms have
been changqed to be sexless by referring throughout to "his/her”.

IN THIS ISSUE:

2. The entire discussion of
the deductibility of contribu-~
tions, as well as the reference

NEW SAVINGS RATES /| has been deloted fron the genctal
EFFECTIVE JULY st {nstructions.

SPOTLIGHT ON NRPTC Srousal LRas:
1, This is a new section.
Spousal IRAs are addressed in

ROLLOVERS AFTER AGE 70 1/2 the Model Forms for the first

time. Considering the fact that

©Copyright 1979 by tCO, b+
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Spousal IRAs were first permitted under the terms of the Tax Reform
Act of 1976, we can only say, "better late than never". The instruc-
tions indicate that Form 5305/5035-A may be used to establish either
a Trust or Custodial Account on behalf of a non-working Spouse.

Definitions:

1. The term "Depositor” is defined to be "the person who estab-
lishes the account", Since the new forms will accept deposits to
a Simplified Employee Pension Plan under §408(k), it would appear
that our past interpretation, that the individual employee {and not
the employer) must open and establish the IRA-SEPP, is correct. To
put it more precisely, the employer will not be able to open the
IRA-SEPP in the name of the participating employee.

A literal reading of this new definition could provide some
problems in its practical application. For example; if the "Depos-
itor" is both the one who establishes the account and the one who
desires to provide for his/her retirement, is it now impossible for
one spouse to use this Form to establish a Spousal IRA on behalf of
the other spouse, as appears to be allowed under the IRS Questions
and Answers in IR-1809? This may merely be an oversight on the
part of the IRS forms design technical staff.

This language also sugyests that an employer who wishes to make
contributions on behalf of all his employees, but who does not wish
to utilize the formal Employer IRA approach, which would subject him
to Title I Reporting and Disclosure Requirements, might be precluded
from using this Form to "establish® such accounts on behalf of his
employees.

2. The definition of "eligible individuals", which was included
in the 1975 forms, is not included in the new Forms. Perhaps this
is so because no one is really certain as to who is eligible, since
it is not yet totally clear who is an “active participant” in a Plan.
Proposed regulations covering this subject were issued  in March, with
hearings set for July 19, 1979, (IPC has been actively reviewing
these proposals for possible comment. Should you wish to make com-
ments at the public hearings in Washington, you must submit an out-
line of your oral comments by July 5, 1979 to the Commissioner of
IRS, Att: CC:LR:T(EE-18-78), Washirngton, D.C. 20224.)

3. The Forms also include no information.concerning excess con-
tributions and premature distributions, both of which were discussed
in the 1975 forms.

Specific_Instructions:

1. Article IX permits the Depositor and the Trustee/Custodian to
incorporate additional provisions to the IRA., By specifically stat-
ing that these may include "state law requirements", the Forms recog-~
nize the fact that cach state has the right to, and often does, treat
the IRA Gifferently for state income and estate tax purposes., It is
cur view that the disclosure statement, rather than this Form, should
address the State tax issuc. Since "Fees" are also specifically
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mentioned, it is our belief that if you intend to impose penalties on
time deposit accounts, for withdrawals prior to maturity by persons
who have already reached age 59% or older, you may wish to provide
for the inclusion of appropriate language in your Article IX.

Document Provisions
In the forms themselves, the following should be noted:

1. As a point of information only, if the Form is an amendment of
a prior forw, a special box is provided and is to be checked. How~
ever, in checking this box, your institution should be prepared to
answer the Depositor's questions as to what has been amended, and
when and huw it will affect him,

Witnesse’h:

Y, There is no major change in this section except for the formal
statement that the Trustee/Custodian has furnished the Depositor with
a Disclosure Statement pursuant to §408(i) of the Code. NRPTC mem~-
bers will be receiving updated Model Financial Disclosure Material
reflecting new certificate penalties as soon as they can be prepared.

Article I:

There are two major 'changes in this section which affect Rollovers
and IRA-SEPPs. We also see an area of possible confusion which may
limit your institution's use of these Forms,

1. As we have stated before, the new liberal Rollover provisions
of the Tax Reform Act of 1976 and the Revenue Act of 1978 technically
could not be used in conjunction with the 1975 version of the forms.
The old Article I had limited contributions into the account to $1500,
except for the specific Rollover exceptions set forth in the forms.
Rollovers from a §403(b) Annuity, as authorized by RA'78, were not
provided for in the 1975 forms. Horeover, while Article IX permitted
you to amend the plan, Article VII stated that "the provisions of

- Articles I through III and this sentence shall be controlling”. Since

Article T in the old form limited annual contributions on behalf of
the Depositor to $1500, and failed to mention Rollovers from §403(b)
plans, a §403{b) plan distributicn in excess of $1500, technically,
could not have been rolled over through the use of the old forms.

Although, under the new Form, Article 1 now a2dds §403(b)(8)
Rollovers, it does NOT specifically authorize Rollovers by a surviv-
ing spouse of a participant in a qualified plan, as recently allowed
under RA'78. This type of Rollover may represent a major source of
deposits for your institution. While the language of §402(2)(7)(B)
refers to §402{a)(5) and may be interpreted as permitting this type
of Rollover under the Model Forms, this is something your counsel
should carefully review. We believe the Serv:ce should have had
more foresight and should have referred to Rollovers by the current
statutory authority as well as by any new scatutory provisions as
they are enacted. This would eliminate the need for new lorms with
each statutory change 7in this area.
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IRAs AND KEOGHs--ARE THEY WORTH ALL THE TROUBLE? ..,.. YES!

when the American public looks at its financial institutions, it
sees an industry which it assumec to be extremely sophisticated.
After all, an industry so responsible for the economic lifeline
of our nation must be very sophisticated. Unfortunztely, this
image is only partially correct. Fortunately for us, however,
good business sense and strict reguiations protect the assets

of our customers, since our industry on the whole has not always
approached new products, services, or ventures from a very &cien-
tific point of view.

IPC's publications and seminars have often ralsed issues about
retirement accounts that might be of concern to institutions and
customers alike. This was done, not to scare them out of the
business, but to alert them to the pitfalls, IPC's editorial
staff now feels that it's time to write an article which is to-
tally upbeat, and encouraging. After all, if too many institu-
tlgns are scared out of the business, there will be no one to
write to,

Cost of Money - The management of many thrift institutions shy
away from offering IRA and Keogh accounts because they feel the
rates which must be paid on such accounts are generally higher
than the rates which they would be paying on non-retirement plan
accounts. Although we do not

: =, have statistics which are
IN THIS ISSUE: satisfactory in this regard,
we have found through informal
Derined BensriT KeocH PLans discussions held with many of
OPENS A NEW CUSTOMER MARKET our financial institution
customers that these accounts
IRS rssues 1977 1RA STATISTICS are different from other ac-
counts maintained in financial
1PC opens WEST COAST OFFICE institutions; both in terms of
the average amount on deposit
%D!TORIA Coe NIS - BCNTSEN, and the staying power of the
RIBLE, l% rm« -t lCKLE Bl funds.
r,%rog R’VISED FOv 3 .
Savings & Loan News recently
PUBLICAHNS qu (1 E(y;g released a market study which
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provides certain insight into IRA and Reogh deposits. Their study
is important primarily because the savings and loan industry main-
tains a substantial portion of the total IRA and Keogh deposits

in this nation. The study reflected the actual amount on deposit
as of December 31, 1977 in both IRA and Keogh accounts, as well

as the projected amount through December 31, 1979. As of the end
of 1977, savings and loan IRA and Keogh composites totalled approx-
imately $4.3 Billion. The average association at that time had
approximately 285 IRA accounts and approximately 125 Keogh accounts.
IRA deposits averaged roughly $2,800 while Keogh accounts averaged
roughly $5,700. 60% of the institutions with assets of $25 Million
or less offered IRA accounts, while 97% of the institutions with
assets over $100 Million offered these accounts. 20% of the insti-
tutions with assets of $25 Million or less offered Keogh accounts,
while 86% with assets over $100 Million offered these accounts.

when these institutions were asked to project their figures through
December 31, 1979, they indicated that they expected the average
IRA account balance to increase from the aforementioned $2,800 to
almost $3,100, while Keogh accounts would increase from $5,700 to
slightly over $6,200. The reasonableness of these projections is
guestionable when you consider the activity that has taken place
{n IRA accounts over the last sev:tal years. The NRPTC will be
conducting a survey during 1979 to attempt to ascertain a more
accurate figure with respect to the balances in these accounts

as of April 15, 1972, In general, IRA and Keogh deposits have a
tendency not to be subject to disintermediation. Caution should
be observed, however, in assuming that these funds are totally
free from disint2rmediation.

In some market areas a number of institutions have begun offering
these accounts as 6 month certificates. The tendency in thece par-
ticular accounts will probably be toward more rapid disintermedia-
tion than with respect to other retirement plan accounts which have
been invested in longer term certificates. Once a person has
selected & thrift institution as a medium of funding for his retire~
ment savings, there is a tendency towards inertia. These people
will generally leave the funds with the sare financial institution
unless they relocate prior to the point in time when they begin
taking distributions from the account. Since these funds have a
tendency to be more stable, the true cost of money is generally
less than for other types of savings accounts which ostensibly

pay the same rate. Non-retirement plan accounts which have been
invested in 8 year certificates are really medium term certifi-
cates, since they are more prone to disintermediation if higher
rates prevail at their maturity. 3 to 8 year IRA or Keogh certi-
ficates may be viewed as long term instruments becesuse, notwith-
standing their shorter term, the funds have better staying power.

The industry has been experiencing increased depositor sophistica-
tion, to the point where more depositors are leaning toward longer
term, higher rate instruments. Many institutions are now adver~
tising to retain or increase their deposits with respect to their
norrmal savings activities. Far less advertising is required in
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order to either maintain or to increase retirement plan deposits.
The most important criterion for retaining these funds is not neces-
sarily earnings rates, but convenience and satisfactory service.

One important phenomenon which has resulted in increasing the cost
of money has been the tendency on the part of many institutions to
make across~the-board rate increases when the maximum allowable sav-
ings rate goes up. Many of them have done this however, to minimize
the cost otherwise anticipated by having to handle multiple accounts.

Growth Of Money -~ What are the potentials? That depends on your
market place. But ... Let's play with some numbers for a moment.

Type of Annual 30 year Term-End 25 Yr. Total on
Account Contribution Cumulative Value Payout _Deposit
IRA $ 1,500 $ 45,000 $ 77,115 § 7,421 $ 185,684
KBOGH/SEPP 7,500 225,000 385,574 37,137 928,416

CORPORATE 15,000 450,000 771,150 72,2713 1,856,845

What might this mean to your institution? Let's say that you pick
up 100 new IRA accounts each year, 50 new Keogh or SEPP accounts,

and 5 new corporate accounts. Let's further say that you solicit

new accounts for 10 years and then stop.

Type of “Annual Annual Contributions Value Value

Account Contribution Growth in 10 years in 10 years in 20 years
IRA $ 1,500 100 $ 8,250,000 $11,589,000 $ 49,698,000
KBOGH/SEPP 7,500 50 20,625,000 28,973,000 124,245,000
CORPORATE 15,000 10 8,250,000 11,589,000 49,698,000

Even with this modest growth pattern, after 10 years your IRA accounts
have accumulated to $11.6 Million. If contributions continue to the
original accounts, even if no ncw IRA accounts are opened after that,
these accounts will be worth almost $50 Million after 20 years.

Impressed? Well let's look at your Keogh accounts. If contributions
continue ogl% to the accounts opened during the first 10 years, they
would be worth almost $29 Million after 10 years. And almost $125
Million after 20 years. 1Is it worth it? You decideill
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LETTERS TO THE EDITOR

We would like to thank Mr. Jack A. Marshall, Marketing Director of the Savings
Banks Association of Massachusetts for the following letter -

If there is an award for courage in talking to savings banker
audiences, I think you should be a candidate for this year's award.
Make that an award for courage and generosity.

--— Naturally, I thank you for your generous contribution of time
and talent to the svccess of our May Sth program. Hewever, I think
you made a masterful presentation about SEPP in the face of the

lack of any difinitive direction from IRS. And that was an awesome
display of courage combined with very creative professional insights.

You sent our savings bankers away feeling that they had re—
ceived the most up-to-date information available, and also feeling
that for the first time they had some urderstanding of the pro-
blems SEPP cuirently has, and of why it really isn't all as simple
as some would make it.

So , 1 do thank you on many counts,
Best wishes,

TECHNICAL CORRECTIONS ACT of 1979 PASSES THE HOUSE!!}

As we went to press, the House of Representatives passed TCA '79 and sent it

on to the Senate., Many important changes that should be made, and which are
necessary for the IRA-SEPP to be a viable product, were included in the House
Bill. TCA '79 deals with such fundawental issues as Social Security Tax With—
holding, the Owner-Brployee deduction, and the SEPP contritution after age 70k.
(See the March '79 News Service for detailed comments.) We will follow HR2797
in the Senate so that you will be inforieed as to the final changes and when they
will beconz effective.

IN THE NEWS ~ NRPTC PROFILES - In our last issue, we promised to give _
you some highlignts on some of those people who are serving on the
NRPTC Board of birectors. THIS IS THE FIRST -- MORE TQ FOLLOW

CHATRMAN OF THE BOM® ~ Charles 1. Pearman, who was elected Chairman of the
NRPTC board, Is an Assistant Vice President with the Home Federal Savings
and Loan hssociation of Nashville, Tenn. Ve is married and the fathe: of
two lovely children. He received his B,S. at David Lipscomb Colleve ard his
M.A, at Ccorge Peciody. Prior to hig joining Howe Federal, he was cmployed
by his old alma mata, David Lipscomb College. He is also a board member of
the Tennessec Savings & Loan Inadercship Conterence, and continves to teach
at the Institute of Fincncial Education where he serves as Second V.P,
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RET/REMENT PLANS
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COVERAGE THAT IS COMPREHENSIVE
YETCOMPREHEN&BIE September 1979

IRS RELEASES MODEL SIMPLIFIED EMPLOYEE PENSION (SEP) FORM

-= Hey, Hugol
-- Yeah, Max.

-- Didja hear? The IRS has finally finished getting its forms
together for that Simple Employee Plan.
-- What Simple Employee Plan?

-~ You remenmber, dontcha? That's the thing that the government
passed that lets companies like yours and mine set up simple
pension plans for our employees.

~- Oh yeah. I saw an ad about that last month.
This bank said that they had them, but when
I called they sounded kinda confused.

~= I'm not surprised. My wife runs the retirement plans depart-
ment over at the S&L and she sald that she read in some news-
letter that she gets {guess which] that she should wait until .
the government understands it better and comes out with some
guidelines.
-~ So now they did, huh?

-- Well, I'm not sure. The company that writes that newsletter
that my wife gets says now there may be even more confusion.

-=- Is that right Max? Boy, the fun may be just beginning.
4 X

. Ever since the passage of the
IN THIS ISSUE: Revenue Act of 1978, under which

the concept of the Simplified
NEW 5305-SEP FORM Employee Pension Plan was given
life, our publication has been
trying to keep on top of its
?X gﬁnggﬁ" ggte Is development., Although we have
PARTNERS been calling it SEPP up until
now, we'll knuckle under and
begin calling it SEP., We have
tried to identify many of the
issues in the hope that either
Congress or the IRS, or both,
would solve the problems and
provide the answers to the
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questions. Although the new IRS Model Form 5305-SEP does answer
some questions, it doesn't solve many problems. We anticipate
that the IRS will soon come out with an Information Release, or
some other missile which will provide some guidance. Before you
vent your emotiins on the IRS, however, you should focus on the
real culprit. 1t was Congress that created this monster, which
it is now asking its regulatory authority to dress up in party
clothes. But like the "Hulk", we expect that it will not stay
confined too long. It will get angry, begin turning green and
bust right out of its clothes. Rather than continue this charade,
the "powers that be" should spend more time searching for the
serum which will bring about the cure.

Let's review the formal requirements for a SEP which are contained
in Code §408(j), and see just how the IRS has attempted to dress
up this creature.

Under the law, a SEP is made up of two components::

1. The FIRST is an IRA established by an employee, which
contains language which allows it to accept Simplified
Employee Pension contributions. The IRA document will
generally be either an IRS Form 5305 or 5305-A, or it
?ay ?e a prototype plan submitted by a sponsoring organ-

zation,

2. The SECOND CCMPONENT is a written allocation formula pre-
pared by the Employer who establishes such a program on
behalf of its employees.

The IRS has addressed the requirements of the FIRST COMPONENT by
amending the model Form 5305 so that it now contains language suvit-
able for the acceptance of SEP contributions. (See the June 1979
issue of the News Service, pages 3 and 4.)

The SECOND COMPONENT has been dealt with by the IRS by their intro-
duction of the new model Form 5305-SEP. Although we understand that
this form may not yet be generally available at all IRS District
Offices, we have been able to obtain a copy which we have reproduced
for you at the end of this article. Note: The Department of Labor
has issued Proposed Regulations relating to an alternative means of
complying with the Reporting and Disclosure Requirements under Title
I of ERISA for SEPs created by using the IRS Form 5305-SEP. The
proposed DOL Regs are not applicable in any other case. We will
address this issue prior ‘to the final comment date; at which time

we will refer to some new concepts which the DOL has created.

First, we will make a few general observations about the Form 5305~
SEP. These will be followed by more detailed comments and a copy
of the actual form. {(Also see Issue 78-21/22 of the News Service)
The references below in parentheses are to sections of the SEP
article in that issue.

A. Socjal Security Inteqration Is Not Available - Although the

law allows a SEP to be integcated with Social Security, the Employer
may not use the 5305-SEP to accomplish this. (Page 3, #5
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B. No Other Plan - Although the law allows an Employer to esta-

blish a SEP In conjunction with his pension or profit-sharing plans,
the Employer may not do so if he uses Model Form 5305-SEP. (P8, #1)

C. All Eligible Emplovees Must Establish the SEP - Apparently
our views concerning this question some time ago were accurate
(P2, #1). 1If one eligible employee decides not to establish his
own SEP account, the Employer's plan will fail. The Form 5305-SEP
indicates, however, that the Employer may require-as a condition of
employment~that the employee establish the SEP account.

Analysis and Comments on Model IRS Form 5305-SEP:

I. GENERAL INFORMATION

Paragraph 1 sets forth some of the limitations on the use of this
IRS Model Form. The Form may not be used if (1) the Employer
currently maintains any other qualified plan or (2) ever had a
Defined Benefit Plan in the past. It sets forth the rule that
all eligible employees must establish their own IRA if the SEP
Is to be permitted.

There is language in the second paragraph which is confusing at
best. The IRA-SEP contribution must be made into an IRA esta-
blished by the individual employee. A Spousal IRA is established
either by or for a non-working spouse under §220 of the Code. An
Employer may make a contribution into a spouse's account, and the
amount would be included in the. employes's taxable income. The
employee could not, however, claim a deduction under §219 for a
SEP contribution of an Employer if he is claiming a deduction
under §220 for a contribution made into his spouse's IRA., 1t
Seems to us that this is much ado about nothing. The average
Employer is not going to be making contributions into the accounts
of its employees' spouses. The only really significant statement
in this paragraph is that the making of contributions by the
Employer into the account of an employee's spouse will not dis-
qualify the Employer's program. (Also see Item #7 in the Ques-
tions and Answer section of this article.)

Apparently, neither the IRS nor the DOL has yet decided what type
of Plan the SEP will be. Employer IRAs currently are required to
file either Form 5500 or 5500-C. If the intent is to simplify
reporting and disclosure, the filing of either the 5500 or the
$500-C, including the new proposed 5500-R triennial reporting,
would apparently result in no less difficult a reporting task
than the filing generally required for HR-10, Employer-IRA or
Corporate Plans. -

The footnote to the General Information section points out the
Social Security tax problem which your authors raised when the
SEP was first enacted. While the Technical Corrections Act has
passed the House, it has not yet passed the Senatelll

THE MOST SER100US DEVELOPMENT may be the position taken by the IRS
with reference to the year in which the SEF contribution will be
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included in income. The IRS may be biting off more than it can
chew., If the Employer's contribution is made during the calendar
year to which it applies there is no problem - the employee will
include the contribution in his income in that year and claim his
deduction in the same year. Where the Employer's contribution

for a calendar year is made after the end of that year, however,

we may have chaos if the IRS sticks with its position as statead

in the General Instructions. It says that if the Employer makes
his contribution for a calendar year within the first 3% months

of the following calendar yeatr he must provide his employee with
an additional Form W-2, reflecting the additional SEP contribution.
Apparently, the IRS has made this decision in a total vacuum. It
has only looked at the federal income tax aspects of this approach,
and has failed to consider either the payroll or the state income
tax impact. Let us discuss each of these for a moment.

Employer's Federal Payroll Taxes - An Employer is required
to file a federal payrcll tax return, Form 941, cach calendar
quarter, reflecting the compensation paid to all enployees during
that quarter. The return for the 4th quarter of the year is due
by January 31st of the following year. If the Employer makes his
SEP contribution after that date, it will apparently require his
filing some type of an amended Form 941, and may necessitate his
making an additional payment. It could also affect the federal
and/or state unemployment tax return that the Employer is required
to file; we assume that the normal penalty applicable to under-
payment of these taxes would be waived. The Employer is also
required to file a Form W-3 with the IRS. This Form is used to
transmit all of the W-2 forms which the Employer has prepared
for the year, c¢o the IRS. The W-3 is due by the end of February
of each year. Once again, if the Employer makes his contribution
after the February filing date for the wW~3, it will require the
preparation of an amended return. BEven many relatively small
Employers have automated the preparation of their payroll tax
returns. The IRS approach may cause some interesting problems
for these people in reqard to making these changes.

State & Local Income Taxe3 - As we have mentioned on a num-
ber of occasions, many state and local taxing authorities do not
follow the federal tax laws., If an Employer makes a SEP contri-
bution after the 1979 year-end, many state income tax laws will .
rtequire the income to be reported by the employce on a cash basis,
in the year in which the contributicn is made (1980); while the
federal requirements would include the amount on an accrua) basis,
in the employee's income in the yeear for which the contribution
was made, 1979, Although the Congrestional idea which initially
created this monster was bad, the IRS ha3 now topped them. I'm
beginning to believe this whole thing is no more than a bad night-
mare...AND...when we wake up, the whole SEP concept will have
vanished, and sanity will have been restored.

II. GUIDELINES

A. Participation - The Model Forms assume that the Technical
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Corrections Act of 1979 will pass and that union employees will
be allowed to be excluded.

B. Contributions - You may not use a 5305-SEP to establish
a Social Security Integrated SEP, although the ability to inte-
grate the SEP is probably its most attractive feature. Those of
you who have ordered and are using the NRPTC Model IRA-SEPP know
how important this feature is when marketing these Plans. By
eliminating this opticon, the IRS has made the Model Form undesirc-
able for many Employers. Even if an Employer does not intend to
integrate its SEP at this time, many will want the right to do so
at a later date. With the Social Security Tax scheduled to rise
in the next few years to over 7% on wages over $30,000, the avail-
ability of this option is critical. We believe we understand the
IRS dilemma. Social Security integration is a concept contained
in §401 of the Code. It appears that Employer's with integrated
qualified plans may be able to achieve discrimination in favor of
highly compensated employees by instituting an integrated SEP Plan
in conjunction with their integrated Qualified Plan. Also, self-
employeds who would not otherwise be able to integrate a Keogh
Plan could Integrate a SEP.

The second paragraph of this section also indicates that if the
Employer makes contributions, they must be made on behalf of all
enmployees who have met the eligibility requirements: whether or
not they are still employed at the time such contributionc are
made. This raises a few important issues.

A. 18 in the Questions and Answers section indicates that
the Employer can require an employee to establish an IRA~SEP as a
condition of employment. Assuming that such a provision is en-
forceable, we would think that the Employer would want to do this
as a matter of course to insure the integrity of the program. 1If
he failed to establish such a requirement, one dissident ewployee
could conceivably destroy the entire program.

B. 1It's interesting to note that the Congressional Joint Com-
mittee on Taxation, in their written comments on RA'78 which crea-
ted the SEP, indicated that an Employer could require an individual
to be an employee of record on a given date in order to be eligible
for an IRA contribution for 2 pacticular year. FPor example; under
the Joint Committee comments, an Employer could require an indivi-
dual to be an employee of record on a particular date; i.e. Decem~
ber 31. This would allow the Employer to exclude employees vho
are only seasonal. It now appears that such employees would have
to be covered if they worked in 3 out of the preceding 5 years.
Although the Form 5305-SEP doesn't actually contradict the Joint
Committee statement, it doesn’t have language which supports that
approach either.

III. QUESTIONS AND ANSWERS:

uestion 4: As previously pointed out, this deale with the

doubling up concept. The price will be an adwministrative nignt-
mare for both the Employer and the employee.
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Example I: Selma Lowery works for Walsh's Wonderful World of
Waffles, which does not have a pension plan for its employees.

In December, Mr. Walsh announced that the company had adopted an
IRA-SEP, fulfilling his promise to give everyone a "piece of the
pie®". A contribution of $700 (7% of her $10,000 compensation)

was made for Selma inco the IRA which she established. In Janu-
ary 1980, Selma filed her FPederal and State Income Tax Returns.
Since she lived in New Jersey, she could not take an IRA deduction
for state income tax purposes. In March, Walsh made an additional
SEP contribution of $500 for Selma. He supplied her with an addi-
tional W-2 form, reflecting only the $500 contribution.

Let's see what happens: !

1. Selma must file an amended Federal Income Tax Return
(1040-X) showing the extra $500 as 1979 income, and claiming
her deduction for $500.

2, Selma may have to file an amended New Jersey Income Tax
Return if the additional income is considered paid and received
in 1979. This would happen if New Jersey adopted the rule set
forth in Question 4; otherwise, the amount would probably be
included in 1980. Her Employer's Federal W~2 won't show it.
(Does this mean that the Employer will have different informa-
tion on the federal and state withholding forms?)

Question #7: Once again, the IRS seems to be making a mountain

out of a molehill. We do, however, agree with the IRS when they
state: "A TRANSACTION OF THIS SORT COULD RESULT IN COWMPLEX TaXx

CONSEQUENCES REQUIRING PROFESSIONAL ADVICE". A word of warning:
Don't give that advice yourselfll!

Questions 8 & 10: This is a key problem with the TPA-SEP. The
NRPTC Document Xit has a form for the employee to sign; indicat-
ing his consent to participate, his agreement to neither fund nor
establish a spousal account; and the fact that continued parti-
cipation in the IRA-SEP is a condition of employment.

Question 11: One of the virtues of the SEP is that it can be

supplemental to a qualified Plan. The 5305-SBP form, however,
may not be used in any case where another Plan is maintained.

Question 14: Apparently, the IRS anticipates that the Employer
will give each eligible employee some form of annual statement.
By the reference to quection #4, we wonder whether the new Form
W-2, to be used starting in 1980, will be sufficient, or whether
something similar to the June 30th Statement which is required to
be provided by the Trustee or Custodian by June 30th is what they
have in mind. We also wonder what the Trustee or Custcdian will
have to provide; we would guess that it would still be the June

30th Statement.
. *

We anticipate additional information being issued by the Trcasury
and the DOL within the next few weeks. We will keep you abreast
of all further developments....
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ARE SIMPLIFIED EMPLOYEE PLANS BETTER THAN QUALIFIED CORPORATE PLANS?

Simplified Employee Pension Plans (SEPs), which were created under
the Revenue Act of 1978, are probably one of the hottest items in
the pension field and the least understood. Congress, with the
use of a single word, "Simplified”, has probably accomplished the
kind of result that some private sector firms would be willing to
pay millions to an A4 Firm to achieve. While a SEP provides an
employec with a new dimension for the delivery of retirement bene-
fits for its employees, there is some guestion as to whether 1t is
a realistic alternative. We have decided to take a moment to make
a comparison between a SEP and a Qualified Corporate Plan (QP), to
see whether the SEP really offers any special benefits. Since SEPs
are generally going to be established by small employers, we will
approach our discussion from the point of view of the attractive-

ness to the employer.
1. Who May The Employer Exclude From The Plan

SEP - Employees who have not attained age 25 and who have
not performed services in at least three of the last five years,
It should be noted that whereas qualified plans make reference to
"years of service", SEPs do not.
’ . QP - The eligibility provi-
. sxoni depend upon the vesting
" provisions. If the employer
IN THIS ISSUE: wants graduated vesting, %e may
only exclude employees urder
age 25 who have not completed a

, Don'T ArcuE WiTH Tre Experts "year of service" (1000 hours).
If he's willing to allow full and
, WAt Rotes Do DIFFERENT Persons immediate vesting, he may extend
PLAY WiTH RespecT To EvpLOYEE the exclusion to preclude employ~

ees who have not completed at
S least 3 years of gervice. In any

- event, strictly seasonal employees
0 f%:’“ PRB#&EJ]}ISTRIB%&% may be excluded if they do not

complete 1000 hours of service.
!
» SeNaTE Ibmlm Fearines on TCA ‘79 ... ADVANTAGE - QP
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2. wWhat Percentage of The Employees Must Be Covered?

SEP - All eligible employees must be covered.
QP - The employer may exclude up to 308 of his employees.

. «e+ ADVANTAGE - QP

3. May a Participating Employee Have His Own IRA?

SEP - If he is participating in a Sep, Yes. Deductible
contributions may be made by the employee to bring the combined amount
of the Sep and the IRA up to 15% of his earnings, not to exceed $1500.
This is only allowed, however, if the participant is otherwise eli-~
gible for an IRA. At present, this is a significant advantage over
cotporate plans since it allows an employee to accumulate a reasonably
sutficient benefit, even if his employer's contributions are small.
This advantage, which is exclusive to the Sep, will be eliminated when
Congress eventually passes one of several proposals which will create
a Limited Employee Retirement Account (LERA). The LERA concept, if
eénacted, would allow an employee to make an IRA type contribution
even when he is a QP participant.

QP - If he is an "active participant” in a QP, No. He
would be ineligible to make a deductible IRA contribution.

+ «« ADVANTAGE - SEP

4. How Much of An Annual Deductible Contribution May Be Made?

$7,500 SEP - 15% of the participant's compensation, not to oxceed
'} .

QP - The employer may deduct contributions into a profit-
sharing plan of up to 15% of the total compensation paid to all par-
ticipants, with no dollar limitation. §415 of the Code limits the
ameunt that may be allocated to any participant's account in any
gga:7gg the lesser of 25% of the pacticipant's income not to exceed

&, .

+++ ADVANTAGE - QP

5. 1s There Any Limjtation On The Compensation On Which The
Contribution Is Bezsed?

SEP - Yes. $100,000. In order for an employee in a SEP,
who ig earning $250,000, to receive the maximum $7500 contribution,
all employees would have to receive at least a 7,5% contribution.

lie., 7.5% x $100,000 (the $ limitation) = $7500)

QP - No. An employee in a QP, earning that same $250,000,
may receive a $7500 contribution while limiting employees to as lit-
tle as a 3% contribution. (i.e., 3t x $250,000 (no § limit) = $7509)

««+ ADVARTAGE - QP
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6. Is The Employer's Contribution Deductible For State Income
Tax Furgoses¥

SEP ~ It depends on the laws of the particular state. Those
states which follow the federal law will probably amend their statutes
to provide for a full $7500 deduction by the employee. Other states
allow only a partial deduction, while still others allow none at all.

QP - To the best of our information, there is no state
which taxes an employee at the time that his corporate employer
makes a contribution into it's qualified plan.

+es ADVANTAGE - QP

7. May Employer Contributions Be Integrated With Social Security?

SEP - Yes. 1If the employer is willing to limit contrihu-
tions to 6.13%, he can eliminate all contributions on behalf of par-
ticipants earning less than the present Social Security wage base of
$22,900., Of course, Compensation under a SEP is limited to $100,000.
Since a SEP is not a qualified plan under §401, it appears to be pos-
sible to "double integrate" by using an integrated SEP in conjunclion
with an integrated QP. We expect that this apparently unintended
advantage will be eliminated at some point in the near future.

QP - If the employer is willing to limit contributions to
7%, he may elininate employees wno earn less than the Social Security
wage base ($22,900). Also, compensation is not limited to $100,000.

«s+ ADVANTAGE -~ SEP
(Because cof the availability of "“double integration")

8. Are Employer Contributions Subject to FICA & Unemployment Taxes?

SEP - Yes. However, the Technical Corrections Act of 1979
(if passed) will correct this problenm.

QP - No.
+ s+ ADVANTAGE - QP

8. Once The Employer Makes The Contribution, May The Farticipant
Immediately withdraw Ite

SEP - Yes. If the employee has no self-control, the em-
ployer may find that he is not providing a retirement benefit. How-
ever, this feature is good for employees who have spccial needs;
i.e. purchase of a house. :

QP - Generally, no. The employer will usually restrict
the availability of the Fends.

+ o+ ADVANTAGE - EVEN
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10, Are There Any Special Payroll Tax Considerations?
3\

SEP ~ Yes, The employer is not required to withhold Pederal
Income Tax if he reasonably believes that the employee will be enti-
tled to take a deduction for the SEP contribution. The state income
tax withholding requirements must still be observed, however. Con-
tributions after year-end also involve special considerations. The
emplorer must give the employee a "special® additional W-2 Form show-
ing only the contribution or additional contribution made after year
end. This amount must then be included in the previous year's income.
Although this may not complicate matters for the employee, since his
FIT return need not be filed until April 15, it will probably result
in a nightmare for the employer with respect to the filing of his Fed-
eral and State payroll tax returns.

QP - There are no special payroll tax considerations.

«o+ ADVANTAGE - QP

11, When Must The Employer Make The Contribution?

SEP - The employer's deduction is based upon the calendar
year. All contributions must be made by April 15th.

QP - The employer may make the contribution at any time
up to the due date for filing its Federal Income Tax Return includ-
ing extensions.

+++ ADVARTAGE -~ QP

12. How Are Distributions Taxed?

SEP - All distributions are taxable as ordinary income.
Five year income averaging is available,

QP - Distributions which qualify as "lump-sum distribu-
tions" are eligible for 10-year averaging. All other distributions
are taxable as ordinary income; S~year income averaging is available.

<+« ADVANTAGE - QP

13. What Are The Rights of a Participant's Creditors?

- SEP - The answer to this question depends upon whether these
plans come under Title I of ERISA. At first blush it would appear
that the Congressional intent was to remove these plans from Labor
Department jurisdiction. If so, Federal law does not protect the
assets from creditors. :

QP - Corporate plans are covered under Title I of ERISA,
and the assets are protected f{rom creditors by Federal law.

++o ADVANTAGE ~ QP (apparent)
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14, Are The Distributions Subject to Any Penalties?

SEP - Since a SEP is an JRA, distributions to a participant
before he attains age 594 are subject to a 10% penalty.

QP ~ There is never a penalty imposed on an individual for
taking a distribution froem a Corporate QF.

+s+ ADVANTAGE - QP

15. Are The Funds Available To Participants At age 59k?

SEP - Yes. Once a Participant attains age 5%%, the funds in
the account may be withdrawn at will. This unigue treatment appeats
only in this section (IRA)} of the law. It affords the individual
unlimited discretion in determining the amount to be included in each
year's income. Only the amount actually withdrawn in any year will
be included in ‘income. No structured distribution 1s required to be
established.

QP ~ Distributions are only available pursuant to the bene-
fit provisions under the plan: Generally, this requires the partici-
pant to leave the company.

« o+ ADVANTAGE- SEP

16. Must Distributfon Begin At Age 70%2

SEP -~ Yes,

QP - No. Corporate QP plans represent an important estate
tax shelter.

«+s ADVANTAGE - QP

17. What Are The Reporting Requirements?

SEP - Although intended@ to he simplified, they have yet to
be stated. If the employer uses the IRS Form 5305-SEP, he will have
satisfied most of his requirements.

QP - The reporting and disclosure requircments include:
a) Summary Plan Description
b) Summary Annual keport
c) Notice To Interested Parties
d) 5500~C

+ee ADVANTAGE -- SEP
(Probably)

RARRREARARCRRRAERREREIAAR DA RALS
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Senator Byrp. Thank you, Mr. Newman.

Does Treasury have a comment?

Mr. FErGUsoN. Mr. Chairman, the intent of the 1978 legislation
in creating the simplified employee pensions was to keep that
mechanism simple. I have some reservations about changes that
would provide elections and waivers and might complicate the
system. Mr. Newman’s statement is certainly something we will
take a look at with that simplification objective in mind and also,
of course, with the objective of drawing a line between technical
and substantive changes. With those two guidelines, we would like
to review the statement and see whether possible modifications or
additions to H.R. 2797 would seem to be in order.

Senator BYRDp. The next witnesses are a panel consisting of Mr.
Richard Storm and Mr. Gene Howard of the American Fishing
Tackle Manufacturers Association.

Senator Boren.

Senator BorenN [presiding). I appreciate very much Chairman
Byrd’s inclusion of S. 1549 on today’s agenda. This bill, which I
introduced, has been cosponsored by Senators Bellmon and Percy
and four other members of the Finance Committee, Senators Nel-
son, Danforth, Durenberger, and Chafee. It is of vital concern to
manufacturers of fishing tackle, 97 percent of which are small
businesses.

Under current law, fishing tackle manufacturers pay a 10 per-
cent excise tax on products which are shipped approximately 42
months before they receive payment for the items. Since over 85
percent of all shipments occur within three quarters, manufactur-
ers are forced to finance the tax for a considerable length of time.
This creates an external market force affecting employment, infla-
tion, and stable production throughout the year. A substantial
financial hardship has resulted for the nearly 400 fishing tackle
manufacturers who pay the tax.

S. 1549 would defer the payment of this excise tax for one quar-
ter in each of the first three quarters of the Federal fiscal year
with final quarter payments due at such time as the Treasury
Secretary prescribes. The legislation would greatly reduce the
hardships being experienced by this industry and would have no
negative impact on the revenue which is earmarked for the Din-
gell-Johnson fish restoration program.

We are very pleased today to have two distinguished witnesses
from my home State, Richard Storm, vice president of Storm Man-
ufacturing Co. of Norman, and Gene Howard, vice president of the
Zebco Division of Brunswick Corp., also from Tulsa. This is an
industry that we are very proud of. It started out small and contin-
ued to grow and represents what can happen in our free economic
system in this country.

I understand both of you are representing the American Fishing
Tackle Manufacturers Association.

. W;e are glad to have you here. Which one of you would like to go
irst?
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STATEMENT OF RICHARD STORM, VICE PRESIDENT, STORM
MANUFACTURING CO.

Mr. StorM. Mr. Chairman, I am Richard P. Storm from Norman,
Okla. I represent the American Fishing Tackle Manufacturers As-
sociation, as well as my family-owned small fishing tackle business.

I have here a statement of the AFTMA’s position on this
bill which has unanimously passed the House in the form of
H.R. d5505 and which I would like to have entered into the
record.

Senator BoREN. So ordered.

Mr. StorM. Our particular business started in my brother’s back
garage and it has now grown to employ some 80 or 90 people
through 15 years of unremitting hard work. Our lures are sold
throughout the United States and are exported to Japan, Canada,
and other countries.

T would like to emphasize the seasonal nature of the fishing
tackle business. The sales in this business primarily occur in the
fourth quarter of one year and in the first and second calendar
quarters of the following year. The sales during the third quarter
are small. These sales occur on credit terms of as much as 180 days
and these terms are dictated by the intense competition among the
various members of the fishing tackle industry.

Therefore, payments which are received in April, May, and June
of a year are for sales and shipments which have occurred in
October, November, and December of the preceding year. There-
fore, the excise tax which under current law is due 9 days after the
close of the semimonthly liability period—for smaller companies it
is 31 days after the close of the liability period—occurs consider-
ably before the possibility of collection of any of the money for
these lures from the customers. This creates a very serious finan-
cial hardship in that our company has to borrow money at a
currently high rate of interest to pay this tax, when I would rather
use that money to hire more people to produce more lures during
that period late in the year in order to timely make shipments of
the goods.

The net effect of this bill is not to change the tax or its amount
but simply to defer the payment to a time which does not cause
economic hardship to the small businesses which are primarily
paying this tax. ,

I would also like to make an input on the financial impact of the
excise tax on new individuals getting into the lure business in that
they find it very difficult to do so because their limited funds which
they usually would put into manufacturing lures and the expenses
of selling them, go to pay the tax on these lures considerably before .
they have any opportunity to get any recompense for their sales.

Another thing which I would like to emphasize is the reduction
in paperwork which would be involved; the paperwork would be
reduced from six times per quarter to once per quarter, saving
some 500 percent.

I would like to express my appreciation for the opportunity to
present these arguments before the committee.

Senator BoreN. Thank you very much. We appreciate the com-
ments that you have made.



2560

Do you have any idea in talking about the fact that the increas-
ing interest rate makes it more difficult in terms of the cost now to
go out and borrow the money to pay the excise tax?

Mr. StorM. That is right.

Senator BoreN. In a business of your size what volume of money
are we talking about in terms of gross sales?

Mr. Storm. My company has gross sales during the year of about
$1.5 million.

Senator BoREN. So you are talking about $150,000 going into the
tax. ’
Mr. StorMm. That would be a typical tax liability. We are able to
pay some of that tax from accumulated earnings which we use in
the operation of the business but typically we have to go to the
bank and borrow money in either November or December of each

ear and use that money to operate on as well as to pay the tax
iabilities for that period. I would rather use the money that is
spent for tax collection to timely manufacture more lures, because
we could certainly use all the inventory that we can produce to
shiS(:a orders.
nator BoreN. The House of Representatives have already acted
favorabiy on a similar piece of legislation.

Mr. StorM. Yes. I believe this was House bill 2459 which unani-
mously passed the House Ways and Means Committee and then
was acted upon last week as a part of a package under H.R. 5505
zlx_lnd was passed, I believe, virtually unanimously by the entire

ouse.

Senator BoreN. Thank you very much. _

[The prepared statement of Mr. Storm follows. Oral testimony
continues on p. 265.]
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Mr. Chairman: The American Fishing Tackle Manufacturers
Association (AFTMA) is a national trade association headquartered
in Arlington_ Heights, Illinois representing 400 manufacturers of
fishing tackle and related equipment or about 95 percent of the
industry. Of AFTMA's total membership, 97 percent are small
businesses.

The basic objective of AFTMA is to educate, guide and
assist the members of the Association in matters of common interest
so that the members shall maintain a high standard of conduct,
efficiency, and usefulness to the industry, to the government,
and to the public.

The Association is the instrument by which business
conpetitors cooperate to solve common problems, to launch and
carry out industry-wide endeavors, to put individual knowledge
and experience to work for all.

For 26 years, the fishing tackle industry has totally
supported the concept of paying an excise tax on their equipment
which, in turn, is earmarked for the Federal Aid in Fish Restoration
Program, commonly known as the Dingell-Johnson or D-J Fund. This
fund is one of the most substantial trusts available for conservation
and fish restoration, with almot 279 million dollars having been
made available to the states as of fiscal 1979, The industry ad-
vocated the self-imposed excise tax legislation in 1952, further
re-endorsed its support in 1964 and our position has not changed.

Before going any further, it should be explained that
the Dingell-Johnson Program was the culmination of many years of

effort by conservationists and enlightened sportsmen and fishing

-1-
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tackle manufacturers who saw a need to bolster the efforts of

state fish and wildlife agencies in managing recreational fisheries.
Congressman John Dingell of Michigan and Senator Edwin Johnson of
Colorado introduced the legislation which provided that the ten
percent ma?ufacturer's excise tax on fishing rods, reels, creels,
and artificial lures, baits, and flies be made available to states
and territories for management projects and sport fishing recreation.
In conjunction, the States must assure that their fishing license
revenues are dedicated for only the administration of state fish

and wildlife agencies.

The excise tax, collected by the manufacturer or importer
are paid to the Treasury Department, is appropriated to the U.S.
Fish and Wildlife Service annually for apportionment among the
states and territories, Each state's share is based 60 percent
on the number of licensed sport fishermen and 40 percent on the
land and water area of the state.’ No state may receive more than
five percent nor less than one percent of the total.

The cost of each D-J project is supported with 25 percent
state funds and 75 percent Federal funds with most of the state
money derived from sport fishing license revenues.

The Federal Aid in Fish Restoration Program has made
more than 279 million dollars available to date, allowing state
fish and wildlife agencies te construct 264 new lakes, totaling
21,768 surface acreage; public access to 777,334 acres of lakes
and habitats; protection of fish from pollution, highway construction,
water diversions, logging, and poor farming practices; and develop-

ment of research and new management techniques.

-2-
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Thus, because of the Dingell-Johnson program, most of
America's 64 million sport fishermen benefit from the wide-range
of projects aimed at helping our nation's fisheries.

Attached to this statement is a chart which illustrates,
by state, the apportionment of the D-J fund since the program
first began. As members of the Senate review this material and
study S. 1549, the fact should be understood that the health of
the‘indust}y is paramount to sustaining a strong Dingell-Johnson
program for every state. S. 1549 will not negatively affect the
level of revenue for the D-J fund and seeks only to defer the
payment of excise tax by manufacturers for the first three
quarters of the government's fiscal year.

The major problems confronting the fishing tackle
industry are primarily as a result of the time schedule that
is now required by Section 4161(a) of the Internal Revenue Code
of 1954 for the payment of the ten percent tax on the value of
applicable fishing tackle items. AFTMA and its member manu-
facturers do not challenge the percentage level of taxation,
nor the amount of money that is ultimately collected from manu-
facturers throughout the year.

Under the current law, if the liability for excise tax
reported exceeds $2,000 for any month in the preceeding calendar
quarter, the manufacturer must deposit his excise tax on a semi-
monthly basis within nine days after the close of the period
involved. Consequently, the manufacturer is required to deposit
his excise tax at a time closely coinciding with the date of
shipment. This is when the problem begins for small fishing

tackle businesses. Currently, fishing tackle manufacturers do

-3-
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not receive payment for their products on the average of 5.3 months
after the time of shipment,

The lag time between the shipping date and the time when
payment is received from the vendee is a direct result of the fact
that the fishing tackle industry has had to adhere to a highly
seasonable, but predictable producticn cycle that basically beyins
with product development during the late spring and summer months:
order taking during the latter part of the summer; and heavy ship-
ments starting in October and continuing through March. In order
to induce distributors and retailers to purchase the manufacturer's
goods during perjods of the year when they are not being heavily
sold directly to the sport fisherman, it has been necessary for
every member of the industry to grant dating terms to vendees to
maintain steady employment and production. The granting of terms
is dictated by the industry's customers and not the industry.

This situation did not exist 26 years ago when the D-J fund was
created. New problems have developed since 1952 which mandate
that the industry seek relief from the contemporary problems of
this increasingly serious dilemma of paying an excise tax well in
advance of getting paid for the products taxed.

The overall consequence of this entire situation has been
the every-increasing need for small to medium sized businesses
particularly to obtain expensive short-term financing in a highly
competitive money market for a tax that should not have to be paid
until the manufacturer receives his payment within a reasonable
time period.

Other industries still covered by excise taxes such as

gasoline, truck parts, inner tubes and tires, lubricating oil,
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etc., cannot demonstrate the seasonal shipping variations that

exist for fishing tackle manufacturers. Worse yet, as opposed to

other industries subject to excise tax, 97 percent of the tackle
manufacturers are small businesses wherein cash flow is proportionately
a much more intense problem, affecting every aspect of their
operations.

Over the past six years, for example, an average of 64
percent of all AFTMA member shipments has occurred in the second
and third fiscal quarters of the current government fiscal year.
Under the present law, a concentration of shipments also means a
concentration of excise tax payments at a time when cash flow is
crucial because of dating terms. This situation is particularly
illustrated by the level of shipping that occurs in the second
quarter. Consequently, most of the small fishing tackle businesses
are forced to use short-term financing in a highly competitive
market to pay the excise tax. The current excise tax payment
schedule is causing substantial cash flow hardships affecting
absolutely every other phase of the fishing tackle manufacturer's
operation, from the purchase of components to employment, These
financial problems are further compounded by an industry growth
of 321.6 percent that has added to their total excise tax liability,
necessitating a growing requirement to borrow larger amounts of
money to pay excise tax.

It is the industry's strong belief that the payment of
excise taxes on fishing tackle, which are earmarked for specific
projects, should be scheduled in such a way as to effect the least .
possible distortion in the economic forces governing the production

of the items taxed.

-5
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Like many other types of businesses across the U.S.,
fishing tackle companies must also meet their obligations for
various production costs and business taxes which are traditionally
related to the manufacturing and sale of a product. But, the
application of the ten percent excise tax on fishing tackle
shipments, that are ear-marked solely for the Dingell-Johnson
fund and furthermore, a fund which only the fishing tackle
industry pays for, is a special tax in general comparison to
vendors of other products. In AFTMA's opinion, the schedule
for payment of excise tax can be adjusted to reasonably meet
the specific cash flow and operational needs of the industry
without endangering the well-being of the trust fund which, as
noted earlier, is totally supported by all manufacturers.

AFTMA and the fishing tackle manufacturers whose products

are covered by the excise tax seek to amend Section 4161(a) of the

Internal Revenue Code of 1954 in regard to the imposition of the
ten percent excise tax.

The proposed bill seeks to defer the payment of excise tax
by the manufacturer for a minimum of 90 days, but no more than 180
days. That is, the manufacturer would be required to pay the full
amount of excise tax due at the end of the quarter immediately
following the quarter in which shipment was made to the vendee.
The only exception would be for fourth quarter shipments for
which the excise tax will be paid as usual in order to avoid any
revenue or budgetary affects on the D-J program. The manufacturer
is still totally responsible for the collection and deposit of
excise tax, regardless of the status of his receivables at the time

when the tax is due under the proposed schedule for payments in S.1549.

-6-
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The excise tax on fishing tackle products is earmarked
for the Dingell-Johnson Trust Fund, and this legislation would not
result in any budgetary effects when implemented.

It is AFTMA's strong belief that excise taxes, which
are earmarked for specific trust activities, should be imposed
in such a way to effect the least possible distortion in the
economic forces governing the production of the items taxed.

The proposed bill does not endanger, in any way, the Federal

Aid in Fish Restoration program and provides a much needed
stimulus for fishing tackle manufacturers to further expand

their production, stabilize employment and reduce the inflationary
pressure which has resulted from the current requirement to pay
excise tax on products shipped well before the payment has been
received.

S. 1549 is an equitable compromise between maintaining a
strong Federal program for conservation and fish restoration and
at the same time providing much needed relief for small manufacturers
thereby enabling them to further expand their production, stabilize
their employment throughout the year and reduce the unnecessary
financial pressufe which has resulted from the requirement to
pay excise tax on shipments well before the payment has been
received.

Positive action by the 96th Congress to reduce the hard-
ship resulting from premature payment of excise taxes can and
will have a dramatic effect on an entire industry, a majority

of whom are small businesses,

-7-
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The proposed legislation is hithy‘important to the
seasonal fishing tackle industry. AFTMA and its members urge
that a favorable consideration be given to S. 1549.

AFTMA wishes to thank the members of the Subcommittee
for this opportunity to present our views and background

information in support of S. 1549
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Fishing Tackle Shipments*
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(Excise Tax Included)
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*The dollar values of manufacturer's shipments that
are shown reflect approximately 70 percent of the
total industry volume based on statistices reported

by AFTMA members.
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Senator BoreN. Mr. Howard, we would be happy to hear from
you now.

STATEMENT OF GENE HOWARD, VICE PRESIDENT, ZEBCO, A
BRUNSWICK CO.

Mr. HowArp. Thank you, Mr. Chairman.

I'would like to have a copy of my prepared statement entered
into the record.

Senator BoreN. The full statement will be entered in the record.

Mr. Howarp. My name is Gene Howard and I am vice president
of Zebco, a fishing tackle company, as you have already mentioned,
Senator, located in Tulsa, Okla. Zebco is one of the companies
which initially supported the imposition of an excise on our prod-
ucts in 1952 and has never changed its position. The company
recognized then that a development program to promote or support
the fishing industry was necessary in order to attract the new and
retain the old participants, giving them a reasonable chance of
being successful when they go fishing.

As you know, the funds over the years have been used for more
surface acres, more access to facilities. It is important, I think, to
point out that all of these things were supported or funded from
the sale of our own products and taxed on our own initiative. I
think it is extremely important to bring out the record that this is
a self-imposed tax for the purpose of fish restoration.

One of the ways to increase the availability of the Dingell-John-
son funds is for manufacturers to increase our sales. Historically
the fishing tackle year begins on August 1 with new products,
prices, and programs and ends the following July 31. When the tax
was initially imposed back in 1952, about 20 percent of Zebco’s
annual sales were generated during the period from August
through December and we designed some marketing tactics to get
the products on the customers’ shelves ahead of the normal selling
season which is January through May and it resulted in the prac-
tice of offering an extended period of time for payment if the
customer would accept delivery ahead of the normal receiving peri-
od. This is known in the industry as dating or terms. This market-
ing tactic met with enough success so that 8 years later, by 1960, 30
percent of our annual sales were from August through December.

It was about this period of time that the Japanese began to make
some inroads in the U.S. market. In 1961, to block the cheap
imports, Zebco introduced an inexpensive reel named the Model
202 and used this reel in a free goods program that required orders
to be shipped by November 30 in order to qualify for maximum
discounts as well as dating programs. By 1965, over 35 percent of
sales were generated in the August through December period, in-
creasing to over 40 percent in recent years and sold under some
form of dating.

All this to say that over the years since the excise tax legislation
was enacted, the calendarization of sales has changed as a result of
programs and promotion which, in turn, has resulted in increased
sales. Our experience has been that if the products can be placed in
the hands of the customer, he will find a way to move them ahead
of the normal selling season also.
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In 1978, over 50 percent of the industry sales were to wholesalers
or jobbers who, in turn, must offer dating to his retail customers.
This type of outlet historically has been undercapitalized and must
receive his money before he can pay us. This is an additional
reason why dating is so prevalent in the industry. .

While the primary motive in offering dating is to increase sales
and related profits, an important benefit is the leveling of produc-
tion to make maximum usage of the physical facilities. The same
annual volume can be obtained from less investment in property,
plant, and equipment if production is relatively even from month
to month rather than running at an accelerated pace for a few
months of the year. ’

The same benefit to property, plant, and equipment from level-
ing of production is also related to the financial costs of building
inventory ahead to meet peak shipping periods and trust that the
demand "will still be there at the seasonal peak. However, the
greatest benefit of more level production is to our production work-
ers. A stabilized work force is not only more profitable to the
company but is equally more desirable from our workers’ stand-
point.

To sort of sum up, due to the fact that the method of selling and
collecting our receivables in the industry has changed since we
voluntarily imposed an excise tax on our products but the timing
for remitting the tax has even increased, we feel that S. 1549
should be passed. The provisions of this bill would enable the
manufacturer to more closely match the payment of the tax with
the collection for the sale which was our intent in 1952.

Thank you.

Senator BoreN. Thank you very much.

When the fish restoration program was first adopted, what per-
centage gain did you say of your sales were linked to dating in
terms of——

Mr. Howarb. Just a little under 20 percent.

Senator BOoREN. And now it is over 50 percent.

Mr. Howarb. Over 40 and closer to 50.

Senator BOREN. So we see a very significant difference in the
economic situation.

Mr. Howarp. Our company is fairly representative of the indus-
try because we all have about the same type of marketing pro-
grams.

Senator BoreN. How many employees do you have at Zebco?

Mr. Howarp. Almost 1,000.

Senator BoreN. Almost 1,000. Now you are able to stabilize this
work force pretty much throughout the year.

Mr. HowArp. We would rather run at a level of production and
even incur the higher inventory levels in order to stabilize. That
has been in our experience the most profitable way to produce
fishing lures. :

] Sgnator BoreN. It is your position to favor a continuation of the
und. :

Mr. Howarp. Certainly.

Senator BoreN. You are in no way objecting to that. The bill
would in no way reduce the money going into the fund, only the
timing.
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Mr. Howarbp. On a fiscal year basis there is no effect on reyvenue.
Senator BoreN. Thank you very much. .
{The prepared statement of Mr. Howard follows:)

PREPARED STATEMENT oF GENE HowARD, VICE PRESIDENT, ZEBCO, A BRUNSWICK
ComPANY, TuLsA, OKLA.

Mr. Chairman, my name is Gene Howard and I am Vice President of Zebco, a
fishing tackle company located in Tulsa, Oklahoma. . . .

Zebco is one of the companies which initially supported the imposition of an
excise tax on our products in 1952 and has never changed its position. The company
recognized then that a development program to promote the sportfishing industry
was necessary. In order to attract the new and retain the old participants, a
reasonable chance of catching fish is increased if there are more lakes and, most
important, more fish in those lakes. With the rapid increase in population growth
over the past 25 years its is even more important today that the restoration
gerograms unded from the sale of our own products and taxed on our own initiative

maintained and inc iy

One of the ways to increase the availability of Dingell-Johnson funds is for
manufacturers to increase their sales. Historically, the fishing tackle year begins on
August 1, with new products, prices and programs and ends on the following July
31. In 1952, when the legislation and related timing of payments was enacted, Zebco
g;nerated about 20 percent of its annual volume from August 1 thru December 31.

arketing tactics desiit]ned to gﬁt the products on customer’s shelves ahead of the
normal selling season (January-May) resulted in the J)ractice of offering an extended
period of time for payment if the customer would accept delivery ahead of the
normal receiving period. Known in the industry as “dating” or “terms”, this tactics
met with enough success so that by 1960 about 30 percent of Zebco's sales were from
August thru December.

It was about this period of time that the Japanese began to make some inroads in
the United States market. In 1961, to block the cheap imports, Zebco introduced an
inexpensive reel named the Model 202 and used this reel in a free goods program
that iequired orders to be shipped by November 30 in order to qualify for maximum
discounts as well as dating. By 1965, over 35 percent of sales were generated in the
August thru December period, increasing to over 40 percent in recent years and sold
under some form of dating.

All this to say that over the years since the excise tax legislation was enacted, the
calendarization of sales has changed as a result of programs and promotion which,
in turn, has resulted in increased sales. Our experience has been that if the
products can be placed in the hands of the customer, he will find a way to move
them ahead of the normal selling season also.

In 1978, over 50 percent of the industry sales were to wholesalers or jobbers who,
in turn, must offer dating to his retail customers. This type of outlet historically has
been undercapitalized and must receive his money before he can pay us. This is an
additional reason why dating is so prevalent in the industry.

While the primary motive in offering dating is to increase sales and related
profits, an important benefit is the leveling of production to make maximum usage
of the physical facilities. The same annual volume can be obtained from less
investment in property, plant and equipment if production is relatively even from
month-to-month rather than running at an accelerated pace for a few months of the
year.

The same benefit to property, plant and equipment from leveling of production is
also related to the financial costs of building inventory ahead to meet peak shipping
periods and trust that the demand will still be there at the seasonal peak. However,
the greatest benefit of more level production is to our production workers. A
stabilized work force is not only more profitable to the company but is equally more
desirable from our workers standpoint.

Due to the fact that the method of selling and collecting our receivables in the
industry has changed since we voluntarily imposed an excise tax on our products
but the timing for remitting the tax has even increased, we feel that S. 1549 should
be passed. The provisions of this bill would enable the manufacturer to more closely
gnaltglsnzthe payment of the tax with the collection for the sale which was our intent
in .

Senator BoreN. Does Treasury have any comments that you

would like to make with regard to this?
Mr. FergusoN. Thank you, Senator Boren.
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We have stated our opposition to the bill, as you know, on the
grounds that conforming the tax rules to the particular business
practice of an industry does not seem to us to be desirable. One
change that was made from the original proposal—a change includ-
ed in your bill—minimizes the revenue impact, as I believe you
mentjoned or perhaps one of the witnesses mentioned.

In terms of the budget itself, there is no revenue loss. However,
the interest payments that are saved by the manufacturers are
borne by the Government, so there is an interest cost of roughly
$1% million a year. It is not a cost-free measure from the Treasury
point of view. : :

The argument that fishing tackle manufacturers have in a sense,
imf?osed this tax upon themselves does present them in a little
different light from other manufacturers. But in spite of this miti-
gating factor, we do oppose the bill.

Thank you for giving us a chance to explain the reasons.

Senator Boren. I appreciate your comments. As you might imag-
ine, I don’t fully agree with them. I think that in the long run with
encouragement that this legislation would provide for the contin-
ued growth of our domestic fishing tackle industry. I think the
impact on the fund or on the Treasury ultimately may be a posi-
tive one because of Eassage of this legislation and that certainly we
needed to do everything that we can to increase the efficient use of
planned groductivity in this country.

I do think the witnesses have made a good case for why we
should perhaps depart from our usual policy of not trying to fit the
tax law in every case to the situation. I think that we do have a
unique industry where there are unique practices here. Also, as
you pointed out, we are not dealing with something that within the
fiscal year will change revenues or dedicated funds. We are also
dealing with people who have supported the imposition of this tax
for this purpose upon themselves.

I do appreciate your comments although with all due respect I
have to differ with them in certain detail.

We appreciate the testimony of both witnesses and appreciate

our taking time to appear and present the committee with this

information. I know that all the members of the committee will
have an opportunity to review the transcript and to have the
benefit of this information before the decision is reached on this
piece of legislation.

Thank you very much.

Mr. Storm. Thank you.

Mr. Howarp. Thank you. )

Senator BoreN. We have completed the scheduled witnesses for
today. There being no other witnesses to appear, the subcommittee
will stand in recess.

[Whereupon, at 4:43 ?{m., the subcommittee recessed.)

By direction of the chairman the following communications were
made a part of the hearing record:]

TESTIMONY OF SENATOR ABE RiBICOFF ON S. 873

Mr. Chairman, I aﬂ)reciate the opportunity to testify today in support of S. 873.
This legislation would insure fair tax treatment for Americans working overseas
who are forced to return to the United States by circumstances beyond their control
in the country in which they are working. Senator Bentsen has worked closely with
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me in developing this legislation. I am pleased that he and Senators Tower,
Hayakawa, Church and Javits are cosponsors of this legislation.

At the present time, Americans living and working abroad are eligible to use
section 911 or 913 of the Internal Revenue Code. These provisions are intended to
offset excess living costs and to provide a modest incentive for Americans to work in
hardship cases. In order for a person to qualify to use section 911 or 913, that fperson
must be a bona fide resident of a foreign country or must be present in a foreign
country for at least 17 out of 18 months.

It has come to my attention as a result of the recent occurrences in Iran that the
above requirement can cause severe injustices in certain situations. For example, a
constitutent of mine worked in Iran for 14 months and then was forced to return to
the United Statess because of the revolution in Iran. That individual would have
stayed in Iran for the required 17 of 18 months but for the disturbances in Iran. As
a result of only being there for 14 months, he is prohibited from using the exclusion
or itemized deductions provided by sections 911 and 913. This is the case even
though he was in Iran for the entire 1978 calendar year. He incurred a full year of
extraordinarily high housi:g and living costs but cannot take advantage of the

rovisions Congress provided so that inflated taxes would not be paid on excess
iving costs.

S. 873 corrects this situation by permiting the Secretary of the Treasury to waive
the 17 out of 18 month requirement in certain specified situations. The Secretary
could grant such a waiver when, after consultation with the Secretary of State, he
determines that individuals were required to leave a foreign country because of war,
civil unrest, or similar adverse conditions in the foreign country which precluded
the normal conduct of business by the Americans required to leave.

The Secretary’s waiver decision would be made with respect to a particular
situation in a foreign country. The determination would not be made based on the
situation of individual employees or particular companies. The American worker
must have been required to return to the United States because of conditions in the
foreign country which made it imposible for Americans to continue normal business
operations.

If a waiver were granted in a specific situation, the American worker could
deduct expenses deductible under section 913 attributable to the period that the
individual was living and working in that foreign country. If an individual is
eligible for a flat exclusion (under section 911), that individual would be entitled to
the exclusion prorated for the portion of the calendar year spent in the foreign
country.

This legislation would be applicable to taxpayers who are required to leave a
foreign country after September 1, 1978. Thus, if the Secretary granted a waiver
with respect to Iran—and it is contemplated that he would grant such a waiver—
this legislation would apply to those Americans who lived and worked in Iran but
were forced to leave because of the recent revolution in that country.

There is no requirement in the legislation that the waiver decision be made by
the Secretary of Treasury prior to the American employee leaving the foreign
country in question. There will be occasions when U.S. citizens will have to decide
on their own that a place is unsafe or that it is not possible to continue normal
business operations because of disturbances in a country. For foreign policy or other
reasons, the decision by the Secretary might be delayed. As long as a waiver is
eventually granted by the Secretary and the Secretary is satisfied that the taxpayer
left because of the conditions in the foreign country necessitating the waiver, the
taxpayer could take advantage of the provisions of sections 911 and 913.

Mr. Chairman, this straight forward legislation corrects a technical problem with
sections 911 and 913. These provisions failed to take account of situations where a
U.S. taxpayer, before having lived and worked in a foreign country for 17 out of 18
months, is forced to leave that country due to conditions in that country beyond the
taxpayer’s control. I urge the prompt enactment of this legislation.

U.S. SENATE,
CoMMITTEE ON FINANCE,
Washington, D.C., November 21, 1979.

Hon. HarRy F. Byrbp, Jr.,
Chairman, Subcommittee on Taxation, Committee on Finance,
U.S. Senate, Washington, D.C.
DeEArR MR. CHAIRMAN: I would like to request that you include this letter as a
portion of the hearing record of November 7 on the Technical Corrections Act.

55-169 0 - 80 - 18
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I would like to bring to the Committee’s attention the need for a technical
correction to the Enerq Tax Act of 1978 regarding Section 4221(eX6) of the Internal
Revenue Code which allows an exemption from the manufacturer's excise tax on
bus parts at the &:int of sale to the purchaser for use on or in connection with an
automobile bus. rrentlty, as interpreted, where one or two distributors are inter-

between the manufacturer of the bus parts and the bus operator, a credit and
refund procedure is required.

It would be more consistent with the legislative intent and with efficient tax
administration if the procedure contained in Section 4063(e) for light duty truck
parts was applied to bus parts as well. This would eliminate what seems to be an
unnecessary procedure of initial payment of the excise tax and subsequent rebate
once the part is sold to a final purchaser for use on or in connection with an
automobile bus.

The Treasury Department has eed with me that this technical correction is
appropriate as an amendment to the Technical Corrections Act. I would also ask
that Assistant Secretary Donald Lubick’s letter to me in this regard, which contains
the appropriate language for such a change, be included in the record.

With best wishes and kindest personal regards, I am

Sincerely, .
HERMAN E. TALMADGE.

DEPARTMENT OF THE TREASURY,
Washington, D.C., November 16, 1979.

Hon. HERMAN E. TALMADGE,
U.S. Senate, Washington, D.C.

Dear SENATOR TALMADGE: I think the current law exemption for bus parts could
be improved as suggested by you in your letter of October 30. Providing exemption
for safes and resale would eliminate the need for the credit and refund pr: ures
now required where one or two distributors are interposed between the manufactur-
er and the bus operator. Since the exemption was part of the Energy Tax Act of
1978, it would be an appropriate amendment to the Technical Corrections Act.

Amending section 4221(eX6) along with the following line should provide the relief
you suggest.

"(6) Bus parts and accessories. Under regulations prescribed by the Secretary, the
tax imposed by section 4061(b) shall not apply to any part or accessory which is sold
for use by the purchaser on or in connection with an automobile bus, or is to be
resold by the first purchaser, or a second purchaser, for such use.”

Sincerely,
DonaLb C. Lusick.

U.S. SENATE,
Washington, D.C., November 6, 1979.

Hon. RusseLL LoNg,
Chairman, Committee on Finance,
U.S. Senate, Washington, D.C.

Dear MR. CHAIRMAN: 1 am writing to ask that the Committee on Finance clarify
language enacted by the Revenue Act of 1978 which created a new section 126 of the
Internal Revenue Code relating to exclusion from gross income of certain cost-
sharing payments.

This section, created by an amendment I introduced to the Revenue Act of 1978,
excludes from gross income payments made under nine federal cost-sharing pro-
grams designed to conserve soil, protect or restore the environment, improve forests
or provide habitat for wildlife. It also excludes from income state p. am
payments made for these same pur . In all cases, the exclusion applies only to
payments which the Secretary of Agriculture determines are made for measures
contributing primari?' to these purposes and which the Secretary of the Treasury
d?ftertr;\énw do not add substantially to the annual income derived from the property
affected.

It was certainly my intent at the time to remove from all public cost-sharin,
grograms of this nature the disincentive to cost-effective use of these funds creai

y existing tax treatment. There appears now to be some uncertainty as to whether
or not the language of my amendment would exclude from gross income payments
made under programs authorized and funded solely by counties and other political
subdivisions of the states.
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In order to clarify this matter, I urge the committee to modify the language of
section 126(aX10) to specifically include political subdivisions of states. I have at-
tached language which 1 believe accomplishes this and offer it for your considera-
tion.

1 appreciate your assistance on this matter and ask that this letter be made a
part of the hearing record on H.R. 2797, an act to make technical corrections
related to the Revenue Act of 1978.

Sincerely,
JoHN C. CULVER.

TeCHNICAL CORRECTION OF SECTION 126(aX10), INTERNAL REVENUE CODE,
RELATING TO CERTAIN CoST-SHARING PAYMENTS—(SEC. 543, 1978 Acrm)

(10) Any [State]} program authorized by a State, a Territory, or a possession of the
United States, or any political subdivision of any of the foregoing, or of the District
of Columbia under which payments are made to individuals primarily for the
purpose of conserving soil, Frobecting or restoring the environment, improving for-
ests, or providing a habitat for wildlife.

PREPARED STATEMENT OF SENATOR BIRCH BAvH

Mr. Chairman, I am requesting your consideration of a provision which I feel is
properly the subject of the Technical Corrections Act as well as a paragraph which
would be appropriate for the Committee Report accompanying that Act.

PROPERTY ACQUIRED FOR LEASE TO ANOTHER AS A FINANCING TRANSACTION NOT TO BE
COUNTED AS CAPITAL EXPENDITURES IN COMPUTING LIMITS ON TAX EXEMPT INDUSTRI-
AL DEVELOPMENT BONDS -

Last year the provisions of the Internal Revenue Code with respect to tax exempt
industrial development bonds were changed to raise from $5 million to $10 million,
the maximum amount of capital expenditures (including the face amount of the
bond issue) which a company could make with respect to facilities in the same
jurisdiction over a six year period. Those provisions also excluded another $10
million of capital expenditures if the bond issue was to provide facilities with
respect to which an Urban Development Action Grant had been made.

However, since that time, I have learned that the Internal Revenue Service has
taken the position that purchase and lease arrangements which substitute as fi-
nancing transactions for the customers of financial institutions are ‘capital expendi-
tures with respect to facilities”, and that the financial institutions are deemed to be
the principal users of these facilities by the LR.S. I do not think that such a broad
interpretation of capital expenditures with respect to facilities was over contemplat-
ed by Congress or that the financial institutions are the principal users in these
leasing arrangements.

Such an interpretation has the effect of denying the benefit of tax exempt indus-
trial development bonds to many financial institutions simply because they use
long-term leasing as an alternative to traditional methods of financing for their
customers. Financial institutions frequently "‘acquire” property from a seller to
lease to a buyer instead of providing the buyer a loan to buy the seller. It is the
lessee who takes possession and uses the property, not the financial institution.
These purchases and lease transactions should not be considered as capital expendi-
tures with respect to facilities for use by the financial institution, but simply as a
way of financing a buyer’s purchase from the seller.

To count these transactions as capital expenditures as the I.R.S. does, unnecessar-
ily limits the use of tax exempt securities under the 1978 amendments. Consequent-
ly, I am asking that the attached provision be inserted in the Technical Corrections
Act so that acquisition of personal property will not be considered as a capital
expenditure with respect to facilities when it is leased to a third party for over half
of its useful life.

The effective date of this provision corresponds to the interpretation presently
being placed on the effective date of Sec. 331(cX2XB) by the I.LR.S,, and the effective
date of that section is amended to clarify that that interpretation is indeed the law.
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LIMITS ON PRIVATE CAPITAL EXPENDITURES RELATIVE TO THE SIZE OF URBAN DEVELOP-
MENT ACTION GRANTS FOR PURPOSES OF THE $10 MILLION CAPITAL EXPENDITURE
EXCLUSION

I have also become aware that the L.R.S. is seeking to establish a limit over the
size of private capital expenditures relative to the size of the Urban Development
Action Grant, above which Section 103(bX6XI) (which provides the additional $10
million exclusion) would not be operative. While some limit may be necessary to
prevent the case of a truly insignificant Urban Development Grant from triggering
the operation of this section, our intent has always been to encourage sizeable
private capital expenditures in response to an Urban Development Action Grant
rather than to discourage such a response.

Consequently, I would ask that language be added to the Committes Report on
the Technical Corrections Act which would say in effect:

“It is not necessary that the Urban Development Action Grant be of a certain size
relative to the size of private capital expenditures in order to trigger the operation
of Section 103(bX6XI) so long as that grant does not constitute an insignificant
contribution to the total project. Arbitrary ratios should not disqualify projects in
wl'xi'cht twenty or thirty times as much private capital has been invested in the
project.

TECHNICAL NATURE OF THESE CHANGES

Mr. Chairman, you asked that statements deal with the question of whether these
amendments are technical changes or policy changes:

With respect to purchase and lease arrangements being treated as capital expend-
itures with respect to facilities, the law was amended in 1978 to substantially
expand the amount of capital expenditures which could be made and still qualify for
tax-exempt status. The recent denial by the LR.S. of a ruling that such transactions
were not capital facilities indicates that the Treasury is seeking to restrict applica-
tion of the 1978 changes by expanding the definition of “capital expenditures with
respect to facilities” to include transactions which were never intended to be includ-
ed bﬁ' Congress. The language of the proposed amendment clarifies that these
}mrc ase and lease arrangements are not capital expenditures with respect to

acilities by specifically saying that these purchase and lease arrangements are not
to be taken into account as capital expenditures.

With respect to the ratio of private expenditures to the size of Urban Develop-
ment Action Grants, the 1978 Revenue Act made no mention of such a ratio. The
language suggested for inclusion in the Committee Report continues that policy and
says that there should not be any limit except for insignificant sized grants. It sa
that 20-1 or 30-1 ratios should not disqualify a project. This language simply
reaffirms what the law already says.

CONCLUSION

Mr. Chairman, I very much appreciate your consideration of these matters which
ar?i irlnpor}tlant to the Urban Development Action Grant program in both Indiana
and elsewhere.
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Purpose: To provide that capital expenditures for lease property
are not taken into account ir applylng the sm3all issue exemption
cules to industrial developrent bonds, and to change the
effective date for the secticn 331 arendments relatirg to such
bonds.

IN THE SENATE OF THE UNITED STATES--96th Ccng., 1st Sess.
R.R. 2797

To make technlcal ccrrecticns related tc the Fevenue Act of 1978.

Referred to the Comnmittee cn _ ¥ and
ordered to be printed

Ordered to lie on the table and to be printed

Amendments intended to ke prcposed by Xr. Rayh

Yiz:

1 on page 37, between lines 2¢ and 21, insert the

2 following: . -

3 {7) Amendments reélating to section 311 of the Act.--
q (A) Acqulslif;n of property fcr leasing not

S treated as capital expendlture.--Subparagraph (F) cf
6 section 183 (b) (6) (relating to certain capital

7 expenditures not taken into acccunt) 1s amended--

8 (1) by striking out *‘ecr’’ at the end of

9 clause (il),

18 (11) by jnsertiq? “‘or’‘ at the end of clause
11 (111), z2nd

12 (111) by inserting immediately after clause
13 (111) the followlng new clause:
14 **(iv) to acquire personal proﬁetty fer
15 lease by the person acqulring the property in
16 a transacticnh involvirg a lease term in

17 excess cf 50 percent cf the useful life of

18 the prcpecty,’’.

19 (B) Change in effective date for Revenue Mct cf
29 1978 amendments.--Faragraph (2) of secticn 331 (c) cf

21 the Revenue Act cf 1978 (relating to effectlve date)
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is amended to read as follows:

** (2) The arendxent wade by subsectior (b) shall apply to
obligatlons issued after Septemlrer 38, 1979, in taxablé‘yearsv
beginning after that date.’’.

(C) Effectlive date.--The arendments rade by
subparagraph (A) shall apply to otligaticns issued
after Septermber 38, 1979, In taxable years endinrg

after such date.

. on page 37, line 21, strike out **(7)°° and insert in
1ieu thereof **(8)°’.

On page 38, line 13, strike out **{8)°° and insert in
lieu thereof **(9)°°’.

on page 39, line 1, strike cut **(9)‘’ and insert in lieu
theceof **(18)°°,

On page 39, line 16, strike out **(18)°’ and insert in
lieuy thereof **(8)°‘.

~

On page 41, line 4, strike out **(11)’’ and insert 1n
1leu thereof ‘' (12)°°.

on page 41, line 18, strlke out **(12)’’ and insert in

lieu theceof **(13)°°.

On page 41, 1ine 17, strike out **(13)’° and ipsert in
lieu thereof **(14)‘°’.
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TeCHNICAL EXPLANATION OF THE AMENDMENT To SecTioN 103(bX6XF)

Many banks and other financial institutions now use long-term leasing as an
alternative to traditional methods of property financing. Typxcall{; leases are uti-
lized where a person wishes to finance the full purchase price of the property. The
cash flow of the person wishing to use the property may make it difficult to make
an initial down payment of sufficient size to otherwise acquire such property, or for
a number of reasons, the person may not want to acquire title to capital assets.

While the acquisitions by the financial institutions of properties to be leased in
these transactions are treated as capital expenditures for Federal income tax pur-

, the transactions are the equivalent of traditional methods of financing to
th the lessors and the lessees. The only difference is that instead of lending
money which the borrower uses to buy the property he needs, the financial institu-
tion (or a subsidiary formed for this pur ) acquires title to the property and
immediately leases it to the person who will use it and who, but for the availability
of these leasing transactions, would be borrowing the money. The terms of these
leases normally cover the same time period in which a borrower would be expected
to repay a similar loan. Furthermore, the financial institutions virtually never take
actual possession of the properties so purchased, unless the lessees fail to make the
rental payments.

The Internal Revenue Service has taken the position, in denying requests for

rivate letter rulings, that both the lessors and the lessees in these transactions are
‘principal users” of the property so leased so that the capital expenditures of the
financial institutions in acquiring such properties are included in determining the
amount of the Industrial Development Bonds which may be issued for their use
under section 103(bX6XD). This has the effect of denying the benefits of this section
to large numbers of financial institutions across the country which engage in such
transactions.

The pro amendment changes this result by excluding from consideration
under section 103(bX6XDXii) those capital expenditures made to acquire properties
for lease in transactions which are functionally equivalent to loans. Where property
is acquired for lease to a specific person for a term covering the majority of the
property’s useful life, it is appropriate to treat the lessee and not the lessor as the
principal use of the property. It is the lessee who takes possession of the “uses” the
pro%erty in every sense of the word.

The statutory amendment does not cover the }ype of leasing transactions in which
the purchaser maintains an inventory of items for short-term lease on a need basis.
In such transactions the lessor’s interests in the property is more than that of a
mere titleholder and the lessor’s activities in connection with the property (such as
storing #and maintaining the property) make it appropriate to designate him as a
“principal user.”

SUPPLEMENTARY TESTIMONY OF SENATOR BIRCH BavH

Mr. Chairman, manufacturers of ambulances from truck chassis face a uliar
situation caused by a technicality in the manufacturers Excise Tax which I believe
and which the Treasury believes should be corrected.

Present law exempts the sales of ambulances from the 10% Manufacturers Excise
Tax. However, if a manufacturer converts a small truck chassis into an ambulance,
the purchase of the chassis for the ambulance is taxed. This could potentially create
a serious problem for a company which is not vertically integrated because a
competitor which made both the chassis and the ambulance would not be subject to
the excise tax at any stage of production.

Up until recently this anomaly in the law has not been a significant problem for
these manufacturers because in the past most ambulances have had a gross weight
of less than five tons. Purchases of truck chassis for use with a vehicle having a

vehicle weight rating under five tons are presently exempt under Section
061(aX2). However, equipment and safety requirements for ambulances are begin-
{\'ingt to result in the use of chassis which have ratings which exceed the five ton
imit,

In order to correct this problem, the Manufacturers Excise Tax should be amend-
ed to allow a refund for those excise taxes paid on chassis sold for use by the
gurchaser as the chassis of an ambulance, hearse, or combination ambulance-

earse. This approach was recommended by Daniel 1. Halperin, Deputy Assistant
Secretary of the Treasury who indicated that “we will glad to recommend
ap&rova if our opinion is rgﬁuested by the Senate Finance Committee.”

r. Chairman, you asked that statements deal with the question of whether
proposed amendments are technical changes or policy changes. As a practical mat-
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ter, up until recently most chassis used in making ambulances have not been taxed.
This provision merely makes the law consistent with past practice and prevents a
change in policy that would tax chassis used in making ambulances whereas they
had not been taxed before.

The only change being made is a recognition that the realit¥ of changing ambu-
lance weights creates a discontinuity in present law which results in taxation if two
different manufacturers make the product, but exemption if that product is complet-
ed by one manufacturer. The law has not changed, but changes in ambulance
regulations have caused ambulances to change creating an anomaly in the law
which should be changed. This amendment is an attempt to avoid changing our
stated policy of not taxing the manufacture of ambulances.

Mr. Chairman, both the proposed amendment and Mr. Halperin's letter are
attached. I hope you would see fit to include this amendment in the Technical
Corrections Act.
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DEPARTMENT OF THE TREASURY,
Washington, D.C., July 11, 1979.

Hon. BircH BAYH,
U.S. Senate, Washington, D.C.

DEAR SENATOR BavH: The situation with respect to the taxation of truck chassis
used to make ambulances and hearses is substantially as described by Mr. Andrew
C. Cecere in his letter of May 23 which you attached to your transmittal of June 11.
As Mr. Cecere indicated, we believe rectification of the situation requires legislation.

One way of achieving the refund referred to by Mr. Cecere is by adding a new
paralsraph to section 6416(bX2) of the Internal Revenue Code to read as follows:

“(N) in the case of a truck chassis taxable under section 4061(a), sold for use by
;lhe purchaser as the chassis of an ambulance, hearse, or combination ambulance-

earse.”

If you wish to introduce a bill to this effect, we will be glad to recommend
approval if our opinion is requested by the Senate Finance Committee. I would,
howgvgt:, likel to retain the right to suggest technical changes in the wording.

incerely,
DANIEL I. HALPERIN,
Deputy Assistant Secretary
(Tax Policy).

RoBerT M, GANTS, DIRECTOR, U.S. AND OVERSEAS TAX FAIRNESS COMMITTEE, AND
VIcE PRESIDENT, GOVERNMENT RELATIONS, NATIONAL CONSTRUCTORS ASSOCIATION

1 am Robert M. Gants. I'm here today &s Director of the U.S. & Overseas Tax
Fairness Committee. As you may know, the Tax Fairness Committee (TFC) has been
active for over two years in support of new legislation aimed to put American
citizens at work overseas on competitive tax footing with citizens from all of the
other industrial nations—all of whom have been increasing their international
market shares at our expense in recent years.

The fact is that American citizens—due in large measure to improvident and
unrealistic U.S. tax policies—are no longer price-competitive overseas.

I might add that I also speak today for the National Constructors Association
(NCA). NCA, of which I am Vice President for Government Relations, represents 54
of the nation’s largest engineering and construction firms. Among other things,
those firms account for as much as 80% of our nation's overseas engineering and
construction volume. It has been estimated, conservatively, that at least 400,000 jobs
are created in this country—in our domestic economy—as a direct result of overseas
contracts held by U.S. engineering and construction firms.

Both the TFC and NCA had hoped that the Foreign Earned Income Act of 1978
would go a long way toward the goal of restoring U.S. citizens to competitive tax
footing overseas.

But, as I'm sure you know, it is proving less than adequate. Worse, the IRS has
chosen to be very restrictive in its interpretations of the Foreign Earned Income Act
of 1978. We've had to make quite an effort to keep the IRS from reversing the
original intent of the Congress. And I must say that, at this point, we’ve only been
partly successful.

One of the results has been a great deal of uncertainty about our ability to
compete in foreign markets. The Bill currently under consideration by your Com-
mittee, HR 3874, will not end all of the uncertainty. But it can certainly put an end
to one cause of uncertainty.

Under current tax law, if a US. citizen fails for any reason to meet overseas
residency tests, that citizen loses whatever tax benefits he or she may have had
overseas. That is patently unfair in cases where a U.S. citizen is forced to leave a
count?r and return home before he or she can meet the overseas residency require-
ment due to circumstances completely beyond his or her control.

The developments in Iran over the past nine months present a vivid example:
Americans were in Iran in large numbers prior to the over-throw of the shah in
January. Many who were newly assigned and had every expectation of remaining to
complete their residency requirements under Sections 911 and 913 of the Tax Code,
were forced to leave.

We don’t yet know exactly how many U.S. citizens working in the private sector
in Iran were affected by the sudden upheaval in Iran. We can report on & number of
specific.cases, however. .

For example, one of our member firms, Morrison-Knudsen, reports that it had 160
Americans in Iran when the upheavals took place. Most were evacuated. We do not
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know how many of those had yet to meet the overseas residency tests. OQur informed
estimate is less than'one-third.

We've been in touch with many of our member firms over the past few weeks to
see how many of their overseas employees would be benefited, right now, by S 873.
Let me simply quote a few of the responses we’ve had:

From Dames and Moore: “Dames & Moore had six expatriate employees affected
by the insurrection in Iran.”

From Kaiser Engineers: “Six employees of Kaiser Engineers repatriated from Iran
;vloau’lfl be benefited by the proposed waiver of residency requirements for 911 and

From Dravo Corporation: “The number of individuals affected is 25 in Iran.”

From Fluor Corporation: “Fluor had approximately 125 U.S. employees in Iran in
December of 1978. Virtually all of these employees were evacuated in January of
1979. We have no way of knowing how many of these employees fail to qualify
under either 911 or 913 because of their early departure.” .

And on it goes. o

Of course, not all of our member firms had American citizens at work in Iran
during the upheaval. But several made observations that I'd like to share with you:

From Pullman-Kellogg: “Kellogg has not had expatriates forcibly ousted from
foreign countries due to insurrection and civil strife. Qur last project in Iran was
before the recent crisis. However, we support HR 3874 (S873) since our worldwide
operations will no doubt ultimately cause us to be involved in these situations and
to disallow the 911/913 benefits would be unfair to the expatriates involved.”

From Foster Wheeler Energy Corporation: “Foster Wheeler's U.S.A. companies
had no personnel who had to be evacuated as a result of the political upheaval in
Iran. Our UK. affiliate, however, did have to remove approximately 400 supervisory
construction staff on several projects in that country. It might be pointed out that
had U.S. tax treatment of expatriates been more in line with worldwide practice, a
significant number of these might have been from the U.S.”

Iran is only one of the more recent examples of political unrest leading to the
evacuation of Americans. Last year, for example, one of our member firms, Morri-
sion-Knudsen of Boise, Idaho, had to evacuate 10 of its people from Zaire in Africa.
Two of its people, in fact, were killed when one of the work camp locations was
overrun. It would be ludicrous if the families of those victims were disqualified from
the 911 or 913 benefits because of inflexible application of the residency tests.

Given some of the politically volatile areas of the world in which our member
companies work, I think you can readily expect that there will be future forced
evacuations of Americans under circumstances that have nothing to do with wheth-
er or not they intended to meet the residency requirements for tax purposes.

Intent has to be taken into account. I don’t think any American is going take the
risks of living in a country that he or she knows is dangerous and likely to go out of
control simply to qualify for a few months under 911 or 913. There is no risk that
American citizens will attempt to misuse S873 in that way. It wouldn’t be worth it.

I must also point out that no additional tax cost is associated with S873. On the
contrary, if the IRS were to tax U.S. nationals prematurely forced out of certain
countries because of volatile political circumstances that would constitute a tax
windfall to the Treasury. Whatever tax costs are associated with 911 and 913—and
we don’t agree with the way those costs are calculated, in the first place—are based
on the assumption that everyone who goes overseas with the intent of remaining
long enough to qualify under the foreign residency provisions will qualify. No
assumption is made that a certain percentage will be forced to return prematurely
due to circumstances beyond their control.

The “cost” of Americans forced out of Iran was surely taken into account by
Treasury in its FY 1980 budggt calculations.

So, I'm suggesting that S873 is really a reasonable technical correction of an
oversight. While the number of U.S. citizens that will be affected by S873 appears to
be fairly modest, perhaps 1500 at the most, common sense and common decency
suggest that Congress should act quickly to correct the oversight. Certainly, this
should not be a controversial issue.

Had we all thought about it at the time, I am confident that both the House and
the Senate versions of the Foreign Earned Income Act of 1978 would have included
relief of the kind contained in this legislation. .

The members of the Tax Fairness Committee and the National Constructors
Association wholeheartedly support prompt passage and enactment of S873.



280

HEeaTH & BELL,
Indianapolis, Ind., September 18, 1979.
Hon. RicHARD G. LUGAR,
Senate Office Building, Washington, D.C. :

DEeAR SENATOR LuGAR: Section 366 of the Revenue Act of 1978 significantly -
changed the treatment of the self-insured medical expense reimbursement plans.
Prior to the Act, many small (and some large) businesses maintained a plan under
which the employer paid all or part of an employee’s medical care. The plans were
easy to administer and required a minimum of paperwork or professional advice to
establish and maintain. They were totally flexible as to the benefits and coverage,
and the only major requirement was that the plans benefit employees, not mere},
stockholders. The plans could be designed to tie in with other employee benefit
programs, including major medical insurance, disability, life insurance, and a whole
range of emglloyee fringe benefits in the manner deemed most appropriate and cost
effective to the small business employer. . .

The new rules totally change the old law. In addition to technical flaws, they are
la horror story to those who are already overwhelmed by the complexity of our tax
aws.

The new rules will have a detrimental effect. Great numbers of plans will be
terminated as a result of the new rules, since they make the plans prohibitively
expensive for small businesses, both in terms of benefits which must be paid and
additional administrative and legal costs. In other words these rules will have
exactly the opposite effect that they are intended to have. They will deny benefits to
the emplo¥‘ees they are tset:rpose to protect. It is little wonder that these rules are
faulty as they were adopted without public hearings.

I understand that the Taxation Subcommittee of the Senate Finance Committee
will soon in consideration of the 1979 Technical Corrections Act to correct errors
&nlthtzleS venue Act. Section 366 is an error that should be repealed or at least

elayed.

The whole area of national health policy is presently under consideration. I urge
that Section 366 be repealed, or at least delayed until conscious and reasoned
decisions regarding overall health policy can be made.

Sincerely,
R. TErRRY HEATH.

MAYER, BROWN & PLATT,
Washington, D.C., November 6, 1979.

Hon. HARRY F. Byrbp, Jr.,
Chairman, Subcommittee on Taxation and Debt Management, Committee on Fi-
nance, Dirksen Senate Office Building, Washington, D.C.

DEAR MR. CHAIRMAN: These comments on the Technical Corrections Act of 1979
(H.R. 2797) are submitted on behalf of The ERISA Industry Committee (ERIC), an
organization of some 100 major employers which sponsor pension and welfare bene-
fit programs for their employees.

In summary, ERIC urges (1) that section 103(aX10XA) be rejected as a major
substantive change in the uninsured medical reimbursement plan provisions adopt-
ed last year and (2) that section 101(aX9XC) be expanded to clarify that major
emrloyers can take advantage of the Simplified Employee Pension provisions adopt-
ed last year.

UNINSURED MEDICAL REIMBURSEMENT PLANS

The Revenue Act of 1978, which amended Code section 105 to subject to tax
amounts received by highly compensated employees from discriminatory uninsured
medical reimbursement plans, was silent wit ard to withholding on these
amounts. The Conference Report, however, explicitly stated that such reimburse-
ments would not be subject to withholding. H.R. Rep. No. 95-1800, 95th Cong., 2d
Sess. 254 (1978).

Section 103(aX10XA) of the Technical Corrections Act would amend Code section
3401(aX19) to apply the present withholding requirements to reimbursements paid
to highlgecompensated employees unless “it is reasonable to believe that the employ-
ee will be able to exclude such payment or benefit from income”. ERIC agrees with
the statement in the recent report of the Ways and Means Committee that “it is
inappropriate for these amounts to be subject to withholding tax’ (H.R. Rep. No. 96-
250, 96th Cong., 1st Sess. 47 {1979)) but suggests that the provision would require
withholding in many cases where it is not currently required. In any event, the
presently proposed provision is unworkable.
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Specifically, under the provision in the Technical Correction Act, the employer
would have to have reason to believe that a payment is excludable in order to avoid
withholding. This requirement will be impossible to apply in practice. In most cases,
the determinations whether (a) a plan is discriminatory, (b) a participant is highly
compensated, and (c) a particular payment is in part or in full taxable, cannot be
made until after the close of the taxable year in which the payment is made. Would
an employer have “reason to believe” a payment is excludable if the plan was not
discriminatory in the prior year? Would he fail to have “reason to believe” a
payment is excludable if the plan was discriminatory in the prior year? Even if it
were conceded that a plan will be discriminatory when a payment is made, how
could the amount subject to tax, and thus subject to withhold, be determined?

It was for these reasons that the conferees last year determined that withholding
was inappropriate for such payments (a conclusion recently restated by the Ways
and Means Committee). Accordingly, section 103(aX10XA) should be rejected.

SIMPLIFIED EMPLOYEE PENSIONS

Section 101(aX9XC) of the Technical Corrections Act would clarify the Simplified
Employee Pension provisions added last year to Code section 408(k) by explicitly

rmitting the exclusion from coverage under such plans of employees who are
included in collective bargaining units or who are nonresident aliens, This change is
parallel to the existing provisions in Code section 408(k) which permit such employ-
ees to be excluded in determining whether a Simplified Employee Pension program
is discriminatory.

ERIC endorses this clarification and urges that it be expanded to include the
exclusions from coverage permitted under Code section 410(bX1) to clarify that a
Simplified Employee Pension program may be maintained for one division or subsid-
iary of a controlled groug of corporations which maintairis other qualified plans for
employees of other subsidiaries or divisions within the controlled group.

Under the current provisions govening Simplified Employee Pension programs, an
employer offering such a program must provide the program to all employees.
Generally, ERIC does not object to this requirement, provided it is limited to the
particular corporate entity which adopts the Simplified Employee Pension program
and does not extend to all of that entity’s affiliates and their employees.

Under Code section 414 (b) and (c), which was enacted by the Employee Retire-
ment Income Security Act of 1974 (ERSIA), all employees of a controlled group of
corporations or related partnerships are considered employees of the same employer
for purposes of Code section 401(a) and other provisions involving employee benefit
programs.

e Conference Report on ERISA endorsed “the interfgetation of these provisions
expressed ;X the Ways and Means Committee Report (No. 93-807)”. H.R. Rep. No.
93-1280, 93d Cong., 2d Sess. 266 (1974). House Report 93-807 stated that the purpose
of these provisions was to prevent controlled groups of corporations or related
partnerships from avoiding the discrimination and coverage provisions of ERISA by
establishing plans for affiliated entities which contain inordinately large numbers of
prohibited group members but not for affiliated entities which contain only rank
and file employees. Nonetheless, that Report goes on to state:

“At the same time, however, the committee provision is not intended to mean
that all pension plans of a controlled group of corporations or partnerships must be
exactly alike, or that a controlled group could not have pension plans for some
corporations but not others. Thus, where the corporation in question contains a fair
cross-section of high- and low-paid employees (compared to the employees of the
controlled group as whole), and where the plan coverage is nondiscriminatory with
respect to the employees of the corporation in question, it is anticipated that the
Internal Revenue Service would find that the {:lan met the antidiscrimination tests,
even though other corporations in the controlled group had a less favorable retire-
ment plan, or no plan at all. H.R. Rep. No. 93-807, 93d Cong., 2d Sess. 50 (1974);
1974-3 C.B. Supp. 285.”

In order to avoid the same abuse (formation of separate corporations and/or
partnerships to avoid the antidiscrimination and coverage requirements), the Reve-
nue Act of 1978 amended Code section 414 (b) and (c) to refer to the Simplified
employee Pension provisions in Code section 408(k). Because Simplified Employee
Pension Yrograms, however, are not subject to the limitations on coverage in Code
section 410(bX1), Code =ection 414( b) and (c) has been read to require coverage of all
emyfloyees of the affiliated egroup of corporations or related ﬁartnerships if a single

ffiliate adopts a Simplified Employee Pension program. Obviously, such a result
was not intended and is contrary to the purpose of Code section 414 (b) and (c).
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Accordingly, ERIC urges that section 101(aX9XC) be amended to allow the exclu-
sions from coverage permitted by Code section 410(bX1), as well as those permitted
by Code section 410(bX2) (A) and (C). . S

We would welcome the opportunity to discuss these matters further with the
members of the Committee and their staff and to answer any questions which arise.

Respectfully subritted,
JERRY L. OPPENHEIMER.
RoBERT H. SWART.

Mayor, BRowN & PraTT,
Washington, D.C.; November 13, 1979.

Hon. Harry F. Byrbp, Jr,,
Chairman, Subcommittee on Taxation and Debt Ma ment, Committee on Fi-
nance, Dirksen Senate Office Building, Washington, D.C.

DeARrR MR. CHAIRMAN: This supplements our letter of November 6, 1979, on behalf
of the ERISA Industry Committee (ERIC). In addition to the two matters raised in
the prior letter, ERIC strongly urges that the Technical Corrections Act conform the
treatment under the Internal Revenue Code of retirement plans maintained for
nonresident aliens to the existing exemption of such plans from Title I of the
Employee Retirement Income Security Act of 1974 (ERISA). :

Deductions to retirement plans maintained by United States persons for nonresi-
dent aliens should not depend upon whether the plan meets ERISA standards,
Indeed, plans ‘“‘maintained outside the United States primarily for the benefit of
persons substantially all of whom are nonresident aliens” are exempt by section
4(bX4) of ERISA from all requirements of Title I of ERISA. There is, however, no

rallel provision in the e. ERIC submits that had Congress had the time to

?:cus adequately on the matter, such plans would have been exempted from the
ERISA amendments to the Code.

The Internal Revenue Service currently requires that Forms 5500 be filed with
ard to foreign plans if a deduction is claimed for contributions to them and has
en the position in private letter ruling 7904042 that a U.S. employer may deduct

contributions to a foreign plan only if the plan is a fully qualified plan, ie, it
complies with all of the amendments to the e made by Title II of ERISA, or if
the ver!v limited exceptions in Code section 404(aX4) or (5) or ERISA section 1022(j)
apply. In addition, in view of private letter ruling 7904042, it is possible that the

Service will attempt literally to aai)ply the Code to the end that the income from
trusts which are a part of nonquelified foreign plans could be taxed to employers
under Code section 679.

The ERISA Conference Report suggests that the Code does not exempt foreign
plans from the ERISA standards because “such glans would have no need to seek
tax deferral qualification”. H.R. Rep. 93-1280, 93d Cong., 2d Sess. 291 (1974). This
analysis is, at best, incomplete; it ignores the problems of deduction of contributions
to foreign plans and of taxation to U.S. employers of the income of such plans and
the fact that foreign plans often cannot comply with the ERISA requirements.

Obviously, when Title II of ERISA added the {IRISA requirements to the Code,
the requirements of section 404(a) became much more extensive, exacerbating the
problems asociated with imposing U.S. standards on foreign plans maintained for
nonresident aliens. For example, in Canada, the employee must be given the option
to elect a joint and survivor annuity; under Code section 401(aX11), as added by
ERISA, the employee must be fiven the joint and survivor annuity unless he elects
otherwise. Thus, it is impossible to complg with both laws. As a further example,
technical advice memorandum 7839005 deals with the practice in Germany of
funding plans through reserve accounts, rather than trusts, which are uniquely a
concept of English common law, unrecognized in Germany and many other coun-
tries. Similarly, Jamaican authorities have objected to plans which incorporate
provisions required by ERISA. Problems have also arisen under the laws of other
countries which conflict with ERISA.

» Accordingly, ERIC strongly urges the adoption of a technical amendment to
correct the oversight in ERISA by conforming the Code to Title I of ERISA. At-
tached is such an amendment. It would assure that contributions to foreign plans
maintained primarily for the benefit of nonresident aliens are deductible and‘that
the income from these plans is not taxed to U.S. employers.

In addition, much of the information on present Form 5500 relates to ERISA
requirements and has no aﬂ)lication to foreign plans. Therefore, ERIC suggests that
the legislative history should contain a statement along the following lines:
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“It is recognized that the Internal Revenue Service has the authority to require
information returns regarding plans maintained primarily for nonresident aliens. It
is the Committee’s intent that any such returns be summary in form and require
only that the employer claiming the deduction certify that the plan to which the
contribution is made meets the requirements of amended Code sction 404(a). Of
course, on audit, any such employer would be required to produce information
sufficient for the Service to verify compliance.”

We would welcome the opportunity to answer any questions from the Committee
or its staff.

Respectfully submitted,
JERRY L. OPPENHEIMER.
RoOBERT H. SWART.

Sec.—. TrusTs CREATED OR ORGANIZED OUTSIDE THE UNITED STATES

(a) General Rule.—Section 404(aX4) of the Internal Revenue Code of 1954 (relat-
ing to deductions for contributions of an employer to trusts created or organized
outside of the United States) is amended to read as follows:

*“(4) Trusts Created or Organized Outside the United States.—

*(A) In General —Contributions to a stock bonus, pension, or profit-sharing trust
by an employer which is a resident, or corporation, or other entity of the United
States shall be deductible under the proceeding paragraphs if—

(i) the trust would quagz for exemption under section 501(a) except for the
fact that it is a trust created or organized outside the United States; or

(ii) such trust is part of a plan maintained outside of the United States
primarily for the benefit of persons substantially all of whom are nonresident
aliens, and, under the law of a foreign country or under the governing instru-
ment of the plan, it is impossible, at any time prior to the satisfaction of the
claims of the participants and beneficiaries of the plan, for any part of the
contributions made in any taxable year or any income therefrom to revert

(within the taxable year or any subsequent taxable year) to the employer or any

person which is a member of a controlled group with (within the meaning of

section 414(b)) or under common control with (within the meaning of section

414(c)) the employer. ‘

“(B) Special rule.—A reserve account created in accordance with the law of a
foreign country for the purpose of meeting obligations to pay benefits in the future
to terminated employees or their beneficiaries shall be treated as a trust, and
additions to such reserve account shall be treated as contributions paid to such a
trust for purposes of this section.”

(b) Effective date.—The amendment made by this section shall apply to taxable
years ending after August 31, 1974.

NATIONAL AsSOCIATION OF HoUSING & REDEVELOPMENT OFFICIALS,
' Washington, D.C., November 7, 1979.

Hon. HArRrY Fir.oop Byrp, Jr.,
Chairman, Subcommittee on Taxation and Debt Management Generally, Senate Fi-
nance Committee, Washington, D.C.

Dear MR. CHAIRMAN: The Subcommittee on Taxation and Debt Management
Generallgqof the Senate Finance Committee is considering the Technical Corrections
Act of 1979 (S. 614) and certain amendments thereto. It is the purpose of these
comments, submitted on behalf of the National Association of Housing and Redevel-
opment Officials (“NAHRO”) to urge the amendment of S. 614 to correct what we
understand to be an oversight on the part of the House of Representatives in
passing H.R. 2797. The oversight to which we refer is the failure of H.R. 2797 to
remove restrictions on the availability of the investment tax credit (“ITC”) for
qualifying rehabilitation expenditures made with respect to older commercial build-
ipgs leased to federal, state and local government agencies and tax-exempt organiza-

ions. :

Under the Revenue Act of 1978, Congress extended the ITC to qualifying rehabili-
tation expenditures made with respect to commeycial buildings over 20 years old.
The General Explanation of the Revenue Act of 1978 notes that it was the intention
of the Congress to promote the renovation and modernization of older buildin,
throughout the country, particularly in central cities and in older, declining neigh-
borhoods of all communities. However, the Revenue Act of 1978 failed to coordinate
the extension of the ITC to tﬁualifying rehabilitation expenditures with thoee gener-
al restrictions on the avalability of the ITC which existed prior to its enactment. As
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a result of these pre-Revenue Act of 1978 restrictions, the ITC is presently not
available for qualifying rehabilitation expenditures made with respect to older
commercial buildings (i) leased by a noncorporate lessee under a net lease, (ii) leased
to a federal, state or local government agency or instrumentality, or (iii) leased to a
tax-exempt organization.

The Technical Corrections Act of 1979, S. 614, pending before your Subcommittee
eliminates onlge:‘;he first of these three restrictions (net leases by non-corporate
lessees). (See tion 103(aX3XA) of the Technical Corrections Act of 1979 and
Section 46(eX3) of the Internal Revenue Code of 1954.) The House Ways and Means
Committee Report on H.R. 2797 states that the elimination of this restriction
involving net leases by noncorporate lessees is designed to correct the “unintended
result” of applying this restriction to qualifying rehabilitation expenditures for
older buildings. The Committee Report further states that to permit this restriction
to stand would cause an unintended dimumition of the stimulative impact of ex-
tending the ITC to the rehabilitation of older buildin%s }Jarticularly in those central
city areas and declining neighborhoods where such buildings are vacant and make
no contribution to the area’s or neighborhood’s economic base.

While H.R. 2797 addresses and eliminates the first of the three general restric-
tions on the availability of the ITC to the rehabilitation of older commercial build-
ings, H.R. 2797 fails to eliminate the remaining two restrictions on the availabilit;
of the ITC for rehabilitated older buildings mentioned above, i.e., where such build-
ings are leased to federal, state or local government agencies and where they are
leased to tax-exempt organizations. In light of the House Ways and Means Commit-
tee’'s Report on H.R. 2797 stating the Congressional intention to stimulate the
rehabilitation of older commercial buildings through use of the ITC, it would appear
that thﬁ failure to address and eliminate these restrictions in H.R. 2797 was an
oversight.

As you are likely aware, a disproportionately large percentage of leasing of
rehabilitated older buildings in central city areas and older, declining neighbor-
hoods is with government agencies and tax-exempt organizations. Often these same
government agencies and tax-exempt organizations have been instrumental in initi-
ating, encouraging or directly assisting in the redevelopment of such areas and
neighborhoods and int the renovation of their older buildings. There are literally
hundreds of examples where federal, state or local government agencies or tax-
exempt organizations have manifested their commitment to the redevelopment of
declining neighborhoods and to the renovation of older buildings by locating and
leasing in such neighborhoods and buildings. This commitment by goverment agen-
cies and the tax-exempt organizations to locate and lease in such neighborhoods and
renovated buildings has not only proven to be a catalyst for private investment but
in many instances has broken the barrier of private sector resistance to locate and
lease in such neighborhoods and buildings. It is precisely this type of relocation and
leasing action by government agencies and tax-exempt organizations that has
ca individual buildings, declining neighborhoods and central city areas to “turn
around” through the infusion of private investment capital and private interest.

To impede or restrict the stimulus of federal, state or loca:egovernment agenc[:
and tax-exempt organization leasing and relocation to renovated buildings in suc
neighborhoods or areas is clearly contrary to Congressional intent.

In addition, it is well known that federal, state and local government agencies and
tax-exemﬁt organizations, in general, are highly budget conscious. As a result, they
often seek to lease buildings which are not the newest or located in the most prime
areas. Consequently, older, renovated buildings somewhat removed from prime,
downtown commercial locations are often sm;ght after by government agencies and
tax-exempt organizations for leasing. It would. work a disadvantage to such govern-
ment agencies and tax-exempt orﬁanizations if private investment capital seeking
the ITC as an incentive to rehabilitate older buildings in marginal areas or neigh-
borhoods either refused to lease to government agencies or tax-exempt organizations
due to loss of the ITC or charged government Tacgencies and tax-exempt organizations
higher rents to compensate for the loss of ITC. In the case of federal government
such a result would run directly contrary to the Economy Act of 1932 and the
Public Buildings Cooperative Act of 1976.

In order to ul‘l‘y coordinate the extension of the ITC to the rehabilitation of older
commercial buildings in a manner consistent with the intent of Con in its
enactment of the Revenue Act of 1978, the Technical Corrections Act of 1979 should
be amended to eliminate the restrictions pertaining to leasing to federal, state and
local government agencies and tax-exempt organizations. We have attached to these
comments suggested amendment lanﬁu e to S. 614 together with a bac und
Memorandum which deals in greater depth with Congressional extension of the ITC
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to the rehabilitation of older commercial buildings, the three existing restrictions on
the availability of the ITC, H.R. 2797’s elimination of the first of these restrictions,
and further support and justification for the elimination of the remaining two
restric%}ons.t |
ery truly yours,
RoBERT W. MAFFIN,
Executive Director.

55-169 0 - 80 ~ 19
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Technical Corrections Act of 1979
S. 614

Amendments Related to Title III.

(a)} General Rule

(3)

[New)

{New]

® ®
Amendments Related to Section 315 of the Act. --
(a) +» *» +
(B) * * #

(C) Property Used By Certain Tax-Exempt
Organizations -- Paragraph (4) of Section 48(a)

(relating to special rule for property used by
certain tax-exempt organizations) is amended by
adding at the end thereof the following new
sentence: “This paragraph shall not apply with
respect to any property whigh is treated as
section 38 property by reason of section 48 {(a)(l)(E)."
(D) Property Used By Governmental Units --
Paragraph (5) of section 48(a)
(relating to special rule for property used by
governmental units) is amended by adding at the end
thereof the following new sentence: "This paragraph
shall not apply with respect to any property which
is treated as section 38 property by reason of
section 48(a) (1) (E)."

This amendment shall be effective as if included

in the Revenue Act of 1978 (PL 95-600).



MEMORANDUM
Re: Proposal to Remove Certain Excluded Tenancies from
Qualifying for Investment Tax Credit on Rehabilitated
Buildings
Date: October 30, 1979

Background Information

As part of the Revenue Act of 1978, Congress anended
Code Section 48(a) (1) to add a new subparagraph (E). 1In
general, subparagraph 48(a) (1) (E} provides that in the case of
a qualified rehabilitated building, that portion of the basis
which is attributable to qualified rehabilitation expenditures
shall be treated as "Section 38 property". The effect of this
provision is to make the investment tax credit available for
certain rehabilitation expenditures made with respect to
buildings which are at least 20 years old at the time the
rehabilitation occurs.

The Congressional purpose in enacting this subpar*-
graph is reflected in the General Explanation of the Revenue
Act of 1978, the relevant portion of which is attached as an
exhibit to this memorandum., To paraphrase the General Explana-
‘tion, the investment tax credit was originally enacted in 1962
‘as a result of Congressional concern about the substantially
greater average age and lower efficiency of domestic manufac-

turing facilities vig a vis foreign manufacturers. The invest-
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ment tax credit was designed to spur investment in domestic
production facilities in order to enable domestic manufacturers
to compete more effectively with foreign producers.
Presently, a similar concern exists about the declin-

ing usefulness of existing, older buildings throughout the
country, primarily in central cities and older neighborhoods
of all communities. In enacting § 48(a) (1) (E), Congress
evidenced a bellef that it was appropriate to encourage
business to rehabilitate and modernize existing structures.
Congress believed that the change in the investment tax
credit would promote greater stability in the economic
vitality of areas ihat have been deteriorating.

The Problem

3 Unfortunately, as a result of certain general
restrictions on the application of the investment tax credit
which existed prior to the enactment of § 48(a) (1) (E), this
new provision may be largely vitiated unless further changes
in the law are made. These restrictions are that the invest-
ment tax credit is generally unavailable with respect to:
(i) property owned by a non-corporate lessor and subject to
a long-term net lease; (ii) property used by the federal

government, a state or local government or instrumentality
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thereof; and (iii) property used by a tax-exempt entity,
unless the property is used by the‘tax-exempt entity in an
unrelated trade or business. The first of thése problems

is presently under consideration by Congress. The pending
legislation does. not address itself to the second and third
problens.

Analysis

In the Technical Corrections Act of 1979 (H.R. 2797

and S. 614) now panding before the Senate, several changes
are made with respect to the investment tax credit for rehabili-~
tated property. One of these changes would eliminate the
~restrictions with respect to non-corporate lessors for purposes
of the investment tax credit for rehabilitation expenditures.
(Secticn 103(a) (3) (A) of the Technical Corrections Act of 1979
(hereinafter "the Act"™) and Section 46(e){3) of the Internal
Revenue Code of 1954 (hereinafter the "Code")). The House Ways
and Means Committee Report on H.R. 27397 notes that the Revenue
Act of 1978 did not contain any provisions to coordinate the
extension of the credit to building ;ehabiff!ations with the
-non-corporate lessor limitation. The Bill is intended to
correct what is stated to be an "unintended result" of

applying the non-corporate lessor restriction to rehabilitation
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expenditures. The stated reasons for the change are that in

the case of the rental of Eommercial buildings, the use of net
lease arrangements is traditional and customary. The applica-
tion of the non-corporate lessor limitations would deny the
investment tax credit in many situations where taxpayers have
incurred substantial expenditures in rehabilitating older
buildings. The Report states that application of this restriction
would cause an unintended dimunition of the stimulative impact
of extending the credit to rehabilitated buildings, particularly
in urban areas where older buildings are presently vacant and
make no contribution to the area's economic base.

Apparently, in enacting the Revenue Act of 1978, as
well as in its consideration to date of the Technical
Corrections Bill of 1979, Congress has overlooked the strong
probability that a disproportionately large percentage of
tenants in a rehabilitated commercial building will be govern-
mental agencies or instrumentalities and/or tax-exempt entities.
This oversight, like the oversight regarding non-corporate
lessors in the enactment of the Revenue Act of 1978, may
_result in an unintended lessening of the stimulative impact
of the investment credit for rehabilitated buildings. Code
Sections 48(a) (4) and (5), respectively, deny the investment
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tax credit to property used by an organization which is exempt
'ftom tax (unless such property is used predominantly in an
unrelated trade or business) and to property used by governmental
units.

$uch a result is inconsistent with other previously
expressedlfederal policy. Inlleasing buildings for federal
governmeﬂﬁ use, the Space Management Division of the Public
Buildings Service of the General Services Administration (GSA)
is governed by several different statutes, the most 1mporéant
of which is the Economy Act of 1932, 40 U.S.C.A. § 278(a)
(West) .

The Eéonomy Act establishes a maximum rental formula
for lease agreements to which the federal government is a party.
According to the Act, the government cannot pay rnre than the
appraised fair annual rental value as determined by government
appraisers; and, in no event may the government pay more than
15 percent per annum of the fair market value of the rental
premises at the date of the lease.

) The Economy Act may never be waived; compliance is
‘mandatory. -

Recently, in enacting the Public Buildings Coopera-

tive Use Act of 1976, 40 U.S.C.A. § 490; 601(a); 606; 612(a),
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congress reconfirmed its policy that the federal government
seek to occupy oider and rehabilitated space. This Act
directs the GSA Administrator to acquire space for Pederal
offices in Puildings of historic, architectural or cultural
significance, unless use of such space would not prove feasible
and prudent compared with available alternatives. 40 U.S.C.A.
§ 60la(a)(l). 1In order to implement this policy, the Act
directs the Administrator prior to undertaking a survey of
public‘buildinq needs of the Federal governﬁént within a
geographical area to request the Chairman of the Advisory
Council on Historic Preservatién to identify existing buildings
in the community that are of architectural, cultural or
historic interest and suitable for Federal office space.
40 U.S.C.A. 61l{c).

When interpreted wiéiin the context of its
legislative history, the Public Buildings Cooperative Use
Act becomes qqite definite and specific in its scope and

purpose. A renovation, as is generally known, eliminates

much of the expenditure needed to tear down and replace older

‘buildings. In testifying to the Public Works Committee,

{(S. Rep. No. 94-349, 94th Cong., lst Sess. 1975), the GSA

" noted that it is generally cheaper to refurbish than to replace
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and the work can usually be accomplished far more expeditiously
than demolition and new construction. The Senate Report
further emphasized that the Act was not an effort to select
one or two isolated historic buildings for renovation, but
rather a call to GSA to take affirmative action in finding
opportunities for renovation in many older rundown office
buildings, warehouses, railway stations and theatres. 1Id.

The issue of justification of the legislation on
an economic basis was addressed in the presentation of the
Act on the floor of the Senate. Senator Stafford, as co-
sponsor of the bill, submitted for the record excerpts from
the Staff Repbrt of the Federal Architecture Task Force stating
that, "adaptive use can be an effective tool for meeting
Federal space needs while achieving policy objectives of cost
savings, efficient use of finite resources and the conservation
of America's cultural heritage."” 121 Cong. Rec. 26742, 26747
(1975} . In support of this conclusion, the Staff Report cited
economic pressures of recent years that have affected the
construction industry. Inf}ation and scarcity in energy
-and materials have significantly increased construction costs.
A shortage of lending dollars for new construction provides

additional encouragement for small scale remodeling.
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Recent recycling projects cited by the Staff Report
illustrate the cost savings made possible by reuse:

(1) The conversion cost of Boston's
Chickering Piano Factory completed
in 1974 was $12.50 per square foot;
less than half the projected cost
of similar new construction.

(2) The Paramount Theatre of the Arts in
Oakland reopened as a performing arts
center in 1973, The building's conver-
'sion was completed in less than two years
for under $2 million compared to the
estimated $13 million projected cost
for a new center.

(3) The Virginia General Assembly approved
the renovation of the Life of Virginia
Insurance Building for office space for
$§5 million, a price far below estimates
for new construction. Id. at 26747.

Also preserved for the record in the Senate debate
were remarks by Anthony J. Newman of the New York landmarks
conservancy which reinforced the findings of the Staff Report.
He stated that aside from site acquisition which is a given
in both situations, the cost of constructing new office
space in New York City will average $50.00 per square foot.
Assuming structural soundness and the same market, the

.‘cost per square foot of rehabilitated office space can be as
low as $30.00 per square foot -- a 40 percent difference. 1Id.

at 26749.
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Applying the limitations imposed by the Economy Act,
{fifteen percent per annum of fair market value) it can be
demonstrated that the annual rental savings to the government
of leasing 100,000 square feet of rehabilited space (costing
$30 per square foot) compared with leasing the same amount of
newly constructed space (at $50 per square foot) would be
$300,000, With the government consuming millions of square
feet of private office space in Washington alone, the difference
in cost to GSA could be enormous. Moreover, from the exhibit
attached one can readily determine the number of rather recent
renovated historic structures leased by GSA since the 1976
Public Buildings Act. In many of these instances, had the
1978 tax credit extension to real estate been in effect,
including its current restrictions against leasing to govern-
mental units, lessors confronted with the alternative of leasing
to private lessees at the same (or even lower) rates paid by
governmental units, might well have opted in that direction
80 as to obtain the benefits of the tax credit. This would
havg closed the door to GSA occupancy of extremely attractive

-but lower cost space.
Moreover, while continuation of the non-availability

of the investment tax credit to lessors leasing to governmental
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units and charitable organiutioris would prove costly to
those classes of tenants by drying up the availability of
such space to them, removal of the restriction in the law
would probably have little effect in terms of lost tax revenues.
When the tax credit was extended to real estate in 1978, the
Joint Committee Staff made certain estimates of revenue loss.
However, it does not appear that those estimates took into
consideration the non-availability of the credit where
governmental units and charities were tenants. Thus, the
projected revenue loss Congress considered in 1978 would
appear to be greater than the actual result which will obtain
if the exclusion of the credit (where govethmental units and
charities are tenants) is continued.

In summary, to expand the investment tax credit for
the purpose of spurring investors to rehabilitate older real
estate but to then make the benefit unavailable to the lessor
who seeks a governmental tenant is to defeat the very intent
of the change. Once lessors refuse to lease this space to
governmental units in order not to lose their tax credit, it

will be difficult, if not impossible, for the GSA, which is
mandated by other Acts to be in the primary market for older
and less ‘expensive space, from filling its needs and thereby
complying with long standing Congressional policy. Such a

result could not have been intended by Congress.

SWP:sf .
Attachments
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GENERAL EXPLANATION OF THE REVENUE ACT OF 1978
Prepared by the Staff of the
Joint Committee on Taxation .

qum; for the investment credit and would not be considered build- }

inge * The Interna) Rivenue Sesviee cantinund 1o sppioach the question
nf:hgihlm of single poipote facu stivetaies on a eace by -cade batiy.
For example. in three recent cates. the TRS contended that structures
which are designed and used for poultry-raising and t“;rwduunl
aitivities were not ehigible for the investuent it Nhibough the
IRS was revarsed in t%0 of 1hese cases, it was undegsiood that the Sers-
fee continued (o adhere 10 the position that single purpoce ponkry-
raising end egg-prodncing structures were pot generally eligible for
the invest ment credit.

reenhousey are truckures which provide an environment for the
controlled growth of flowers and other plants. These sfructores alss
proride working space for persons who ears for the Bowers and phinus
within the greenhouse. Tt is the position of the Internsl Revenue Sen -
Iee that greenhouses sre buildings and umm- ineligible for
the eredit. This position is bised on the fact structures pro-
vide ng spece for persons tending the plants. The Service's posi-
tion was sudained in fwo Tax Court cases decided in 1972 However.
the Tax Court was overruled in one of these cases on appesl’ In this
taiter case. the Ninth Circuit Court of Appeals found that the workens®
activities in the nhouse wers “merely supnortive of, and ancillsry
10" the pﬁndﬁl‘ﬁ:&ﬁn structure of providing an environment for

ant growth,

Reasons for change
Whan the invest ment fax credit was reatored in the Revenve Act of
1971, the Congress intended to make it clear that the crediu wastospply

The amendment is not intended 1o apphs 1o geners! purpose apri.
wultural struetures, such 8¢ harns and uk-’v‘hm':mmu':. 'l\uh'::n
be sdapted tos variety of waes
In addirion. the Senatr Finance Commitiee report stated that ten

Te rmm\ fa-p?n_t slready eligible for the investment ta3 eredit

lodes wpecial ligl tinﬁmdudm lighting te ifluminate the eglerior
of & building or stors. but not Tighting to illuminate paricing sreas),
falee Baleonies, ant other exierior ornamentation that have no more
than an incidental relationship to the eperation or maintenance of o
building. and identite gymbole that identifs or relate to 3 particahr
rewail sstablishment e restaurant such as special materinla attached o
the exterior or interior of a building or store and signs rother thas
bill soarde). Rimilarly, the Senate Finance Commitise report stated
that property sligihle for the investment tax credit under prior law
incinded floor emprings which are nol an integral part of the
it 31, sch as foor tile generslly instalied in 8 manner o be readily
riwved (1hal s it §a ed. mudded, or otherwise per.
mﬂ{‘:hlud {o the bnilding floor but. instesd. has adhesives sp-
plied are desizned to ease itx rmoval), earpeting. wall panel
1nserts Woch 88 1hose drs (o contain condiments of fo serve as &
freming for pictures of the products of s refail establishment. dever-
age bars, ornamentsl fistures (Such ss coats-of-arms), artifacs (if
depracisble), booths for seating. movadle and removable Eumm
and large and small plctures of scenery, persons. and the like which
are stfached to walls of muepended from the eeiling

Effectioe date

" fo single purpose agricultura! structures Despite this of

intent, the Internal Revenur Service has continued a eane-by-case sp-
proach with respet 10 application of the credit to single mrg:w agmi
eculturs) structutés and enclosures nsed for reising pwhn;‘ ivestock.
. tion to

This provision i effactirs for open laaable years which and oo ot~
et A 18,1070, T pen astieyen el
Revenue effect

{11 vedace budget receipta by 853 million in Eacal

horticultural products or for produci ps. Tasp
establish their right fo these :rﬂm hn:el.{u)wn-iﬂ snd {roublesome,
icolarly in eases involving amall farmers with limited amounts of

is i |
¢ 1979, 833 million in Rscal year 1980, and 828 million in fscsl pesr
Toa e mates for Bl youm 1075 404 1980 ioerode the shoctsof
in Jisbilities Lrom previous ysars.

y

rt
!I.‘uibh property. As a rerult of this g the Con-
grres decided to specifically anidlc that these agricultural structures
areeligible for the investment eredit.
Ezplanation of procison
This provision makee structures or enclosures for single pur-
pos li'vpubd_or lant production specifically Qlﬁl for the hi':f
ment (a3 eredit.? To be eligible for the eredit under the Aet, the strue-
fure muat be both specially designed solelx for the production
of poultry. eggn hivestock. or planta For sanmple, if o
mhnn i used to sell plants (for example. by insta
out fand for customers), Ul oum w1l ol mu
the eredit. However, the fact thal o greenhouse provides worki
for thase who eare for the plants will not make the Ereenhouse N
ble for the eredit. A structure cvases (0 be o qualifving structure if
i 18 osed for s purpose {such as for sorage of feed or equipmant)
which sloes not qualify it for the invedtment eredit wader this or other
definitione of qualifying propeity. Meee vacaney of the structure will
0ot violate the ncape vest, nor will the use of & minor portion of & strue-
ture for necewary Jont-prnductive activition which are ancillary to the
raiding of livestork or (n the cultivation, preduction or hnminf of
1ants or plant products. Generally, such aneillare s would include
Ring cliutes arul related facilities for livedock and sorting and pack-
ng arvac for unprocesed plants and piant products, Honever. the me
of @ructures or enclocuree for pracessing sctivitiee, such as slanghter-
ng or packaging meal. or mArkeling activities, such as displaying
plants or orhier markeiable preatiets. s oald make them inedigille.
1t is intended that this provisinn be brosdly construed to nptly [
all types of single putpose structures and enclosures used to breed.
raise and feed tivaetark and poultry (includin{lh production of sgps
and mitk), and for the eultivation of planis. Thua, this #mkm will
cover wnitary hap. panltry, and eattle-micing avetens, milking parlors.
and commereial mushianm housex or_greenhouses waed 10
either plants or plant prexiuets.

s Eingle purpose g ructnre beconws ineligible because of the nsage
test within seven yesrs from the time it was placed in service, invent-
ment ¢redits elaimed on the structure max be partislly ar entirely re-
eaptured wnder the investment eredit recapinre rules in present law.
Tn sddition, Con{ms wishes 1o emphasize that the specifie provisiens
eoncerning the eligibility of these stinictires for ihe iny rstaent credit.
are not (o ereate 8 negative inference reparding the aligidility of other
":5," purpome agricakum) and productive A ructures for the eredit
l nnmu'nv.

e o] el
b k’fﬁﬁﬁ&%ﬁr‘af‘&%’&s? Tat, Rev. Autt € (dune X
AR : Rter Torus, foe. v, U8 Th-1 U AL A0 (WD Ark W15
AMcfeld Ponltry Co. 3.C. Meme 10°5-308.
SQunngvide Wyrserics, W T C. 113 (1972) ; drae YA
*FMrgp o 62 0. Comm. 000 7. M 010, B DO T.
!}Mbq: "’;'.Nl”l‘ ta 8tuppy. Fue v. Uniteg Bis
D Me. X
* Ty I 18 the Revense L] Benate Plosnce
B T i
3 |, wl 1]
2,{‘ No. $6-1181, Octader 11 39182, 834 waa paaed 43 the Bovar os Octe-

ion of &
ion of »
\ity for
9,

'
weg, ] intial policy objective of the investmen
g By

& Tavestment Credit for Certaln Rehsbilitated Stractures (sec
315 of the Act and sec. 43 of the Code)
Prier law "
Property eligidle for the investment tax credit has included tangi-
bla non’;l pﬁfnn (such a3 machinery and eguipment) 'h‘xl"h
in o trade or bosinew or for (he {rod\uam of income.-The
investment eredit has been allowed for other tangible property which
used in facturing, prod tractio, o 83 &b integrs!
of fumishing P ns, oF ¢ , gus, o
other utihity servias. even though such tangible property msy other-
wise be considersd real (snd aot pensansl} :‘npm: under Jocal law.
.lﬂd;?l and their structura! components bave not been oligible for
the crednt aor have expenditares for the purpose of rehabilitating or
renovating axisting buildings or structares.
Reasons for chanpe
Buildings snd their ructural components have not been aligible
for the investment tax eredit sivos it was ensctad in 1962. At that tima,
the Congrem was primanly d sbout the ly T
average age and lower eficiency of machinery snd equipment i
tic manufacturing facititien in comparison with the facilities of mejor
foreign prodncen of the same prodiicte, 5
resently, there is & similsr concern about the declining usefuloess
of existing, older buildings throughout the country. primarily is cea-
tral cities and older neighbor of alt " This
in part, nb;u haic Gm_n:’:pl\i{ -'::I cen:mn@ ln;’:‘dg\. I .!h:u‘i')d.
responte fo changing arrhitecinral and engineering designs o -
i ’";":1'« the lnn‘n;d taceawnt and flow of activities in mannfactar
AN CONMPECS: TP,
. hlieu? that it was tp{mprish nOW to axtand the
eredit to enabe busines Lo
modernize axisting sructures. This change in the
investment credit should promote gester stadility in the aconomic
besn deteriorsting.

witality of srees that have
Kzplanation of previsions
Qualifying ezpendituret N
The Act extends the investment eredit 1o rehabilitation ezpanditures
incurred in connection with existing buildings used in 811 types of basi-
e e e purpocs EIEON baoklngs foctude factoicn
renidenti!
.xnlm s«iu.’m.w 824 retail and wholesale stores. |
The type of o} hildin‘ is to be determined on 1he basis of fts ..
wee when placed in service after the rehabilitation. o.8.. an apartment
habilitated for vm as an ofice duilding would be trested
et e gty s bt diturs, the expesditare *
o qualify as 8 rehal ot €3 ure, re
et 60 anrvd afeer October 31, 197h I Gonnecion wich the b
SR T L M
lq"::ﬂo-nnl woction SR(8113). ky Ns Larms dons Mot a3y
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¥ilitation or reconstruction of s building whick has h M »
riod of st I-I 90 yasrs before Uhe commencament
&u For rpote. the Setermination of Uhe 20y -r '
be nnlwml by periode during which o building 'u Tarsnt or de-
voted tas p:nml ne In additfon, 1he 30 vear lest § 1o be apphed 10
lln baiMing without 4o the Aumber af oxnens. The running of
the §svear period would commenes st lhr nrbn of the time depracing
tion dedutions were At allnwable with reepect to the Buikling or
:I.vn wan B plased in wes for any p-rp* (Treas Reg oec. 146~

. 3 nhbd:uﬂon of » building. or & major pertion thersof, which
'pnnnml » been rehabilitated would net be eligible for the eredit
ontil 30 veare afrer .he huilding was placed in mrvice fotlowing com-
pletion of & prior reluabilitation for which a eredit was u!lutn! {How-
srer. this Iatter limitation should not be interneeied to require contin-
wous wehbilitation setivity and preclude allowing the mdn where
thete arv delays between phases of o n.) In ad
h mlvr te exclude minor repairs or improtements. the cods must be
r which nust be capitatied under exicing law (and not
npnvd and must b incurred for property which has o waeful life

In situstions where a

eonst ruction sty for & new brilding. or for complating & mew build-
afrer it has bn&l m arrvice. will Lot qualify
itstions are sho prorided (o eaclode conts inurmd for pev
ronatruction er enlargement af an e "7 buiding In the casc of an
enfargersent. costs wall at be oonside uahfy in u’ndwlm to
the extent incurved (o expand the tota) vdnm of the exieting build-
ing Roxever.an incravin space regik N mhmhr remad.
ahing will not be n
St wil s eomspormd for e fOnruetion rather than for the Feha:
bilstation nf. Building if more 1han 28 percent of the exigting external
-..n. hil‘lq %) nplund 'ms  latier restriction, bowever, fs
T av covered ""&'«‘:."t.’."' v
outar walls un m ~e conmer-
tion mmﬁ:h-uuw) or reinforoed. K
Covtifed Matovic structures
In the case where e3penditures sre ehgible for S-year uyld unom
sation es rebabilitation expenditures for » rertified historic structure.
s uxpwr must choose between the hmﬁu ol b-yoas 13pid amerti-
ﬂn $a3 eredit
oo the 1 repid an Mm expanditures
vﬂl bot be ehgible fol the investment |;l cnduﬁ'lj uddmon nlnw

of at least five yoars.
1" of & building h nhubthuud u-( e
Babilitatinn costs will analify fnr the credit only if the
part econgtitutes 8 “maijor portin” of the building. 1n defermining
v"nhv 2 ‘:o ofs bmld-vr eonstitutes 8 maior portion. mich factors
o vol r apase, snA ionsl diflerene s befween the rehabiti-
tatad lnd wnrehabilitated pal'u of the huilding elrould be taken into
considerstion, For example. where o mbatantis] part of a huilding is
soed for eommercial selivities (such a8 retail um) snd snother part
is uped for warehousing. esch pert will mminlly conwitute s major
portion of the building for purposss of thew provisinns n ®Lion,
o retabilitation of leased premises. by either the lngenr or the lease.
nf e ontire leaseliold intorest of 8 major pertion of & hlldm' will
b congidered an eligible sehahititation.
Under these rules and esisting haw, qralifeing es peaditares wil) be

ation b ot
most hemselves be uum«! fn’m" by the Samun' o' sz

hbl:'r‘mllo«!"uwlhb ioube vesUment credit hﬂumuﬂu\-
- he tazpeyer alects $o claim the aredit rather thas &-yuar
ion.
llrdlu date
"um!n'd'r‘mmh-u -lm‘;u ﬁ;r’mhkh wr:. 'Qod u:‘gl
Ocloder wilh res ustifying rehabilitation 1
wmbcwndshulhi du\p:c'lrbu‘mn 1’;' ‘lnm reabllitatod
ifed \il-om sructures spplist to propenty placed in servier afier
Owuhr 3,1 “onans

lcm ahcf

#ligible for 1 txo-thirds investment cradit If the improvements aftrib- n«t e budget receipts b5 867 million in facal
wtable 1o the expenditures have & wseful Tife of Bbe or ais’ y-m u.d s [ yuarld [} nillm uuuo.u\d $315 milliocn in Recal year l.?-l
Foll eredit where the sarful life is stven waars or more. Tarful life for
this purpnse is the woeful life umd by the taxnaver for P’ [ Y4 Credit for C tves (sec. B16 of the Act u‘ e,
:ku In addition. the exinting riles ronceming the napun of a.mc (‘dc) . i

u:m»L cmll‘lt ;ﬂl apply en ol “1 MHih WI:; ™ M w
Pore AT L L Wu.q:".. 5::2,' :'ﬁd.,,: ‘ ,. m faw, cvoperatives are tozed as tions. How-

weefyl It
'“hu'of"ﬁ\x

recaplu
Qualified rehadiliration enats will be considersd as incurred for mew
and, therefore, nol subject to the $100000 ssed property

Emitation, -uptloth axtent such costs are for property (soch a8
nsed eletaton} which uhnn- any Ionh investmeny oredit. Io
these latier cams, s will st be considersd & bilitation

mtnm
rposes of this pre rision, (he rehabilitation of l hnd
hdude he renavetion. p:ﬂomm. IM reconstruction of ::sﬁn.

Seilding Thus, interior novation o Mmlm h »-
feriafly entend the w!u! llfo ol lN hl‘d\n. w0 8 |ﬁunllf

it usedulness. or to rve it will »omlly gunh C‘an u-p-nd»
tures for the replacerhent of plumbing, elect

permanent )nlmor pmmm snd malls lnd thc Iuhng n sir
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Building and Address
Union Station

One Dock Square
24 P2lmer Street

Thorndike Building
389 Main Street

Farm & Home Center
21 So. Grove Street

Custom House
2243 whirlpool St.

Schuyler County

* Courthouse

Curtis Building
625 Walnut Street

Fort Pitt Commons
445 Fort Pitt Blvd,

01d Customs House
8th & Broadway

01d Customs House -
8th & Broadway

1st Unfon National Bank

201 N. Front Street

7
" October 197
Attachment |

Historically Significant Buildings Where Space Has Been Leased by GSA

City & State
New London, CT

Boston, MA
Lowell, MA
Rockland, MA

East Aurora, NY
Niagara Falls, NY
Watkins Grlen. NY
Philadelphia, PA
Pittsburgh,' PA
Nashville, }N-

Nashville, TN

Wilmington, NC

Sq.Ft. Lease Award Date

1,500
4,800
10,653
2,717

1.?68
450
1,500
213,824
33,810
6,000
3,701

14,300

5/10/78
8/2/79

2/23/78 -

10/4/79
1/25/75
3/25/70
6/6/78
effective
7/1/69
1/12/79
17722177

9/28/77

5/24/18

Remarks
Defense-Colocated Recru*lting
OSHA. In historic district.
Defense-Recruiting, HEW/SSA

SSA. In historic district.
In CBA. . Occupy 12/V/79.

Part of Raycroft campus.
Listed 1n Nat'l. Register.

Customs
U.S. Courts
HUD, EPA. Leased beforc Cooperati:
Use Act enacted.

HUD./GAO. In CBA.

Corps of Engineers

IRS (2,486 sq.ft.) Soil Conservatic

Service (1,215 sq.ft.).
00T, COE, Treasury



Building and Address City & State Sq.Ft. Lease Award Date Remarks
Marshland House Charleston, SC . 1,035 10/26/76 Department of Interior

Ft. Johnson Road
*]10 Elliot Street Charleston, SC 2,000 7/30/79 Justice-Probation Office. In

historic district.

Butler Square Building Minneapolis, MN 10,534 8/30/78 Labor needs additional 2,500

100 North 6th Street sq. ft. Justice wants 1,250 sq.
ft. Both to be awarded 12/1/80.
CBA fringe.

Atlas Building Columbus, OH 3,845 11/6/78 DOD-Colocated Recruiting

10 E. Long moved in 12/5/78.

*Lincoln LaVeque Tower Columbus, OH 7,027 8/Y/77 HEW-SSA Hearings & Appeals
50 W. Broad Street . 2,700 9/26/79 HEW-Audit. Occupy by 10/31/79.
** Bayfield County Bayfield, NI 5,557 8/9/78 Natfonal Park Service will occupy

Courthouse ' 10/15/79. In CBA,

‘Castle Station Building Saginaw, MI 1,836 6/29/77 USDA/AMS Grain Inspection

500 Federal Street

Aquila Court Omaha, NE 4,867 9/30/77 Food and Drug Administration, USMC,

1615 Howard In CBA.

City National Bank Omaha, NE 4,400 7/12/79 . On Nat'l Reg. In CBA, Colocated

405 S. 16th . ) Recruiting. .
Occupancy 9/1/79. ‘

Scarritt Building Kansas City, M0 15,930 8/10/78 Interior. ATF, Public Defender.

818 Grand In CBA,

Midland Building Kansas City, M0 6,250 5/23/78 -Agriculture

1221 Baltimore

008
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Building and Address

Professional Building
1103 Grand Avenue

Uptown Theatre
3710 Broadway

S.E. Corner Building
Bolivar & Main Streets

First National Building

109 N. Oregon

**Neil P. Anderson

411 W. 7th Street

T&P Office Building

-221 W. Lancaster

Boston Building
9 Exchange Place

Crane Building
Alamo Building
128 S. Tejon

Post Plaza Building
201 S. College .

City & State

- Kansas City, M0

Kansas City, MO
Jefferson City, MO
El Paso, TX

Ft. Worth, TX

Ft. Worth, TX

Salt Lake City, UT
Salt Lake City, UT
Colorado Springs, CO

Ft. Collins, CO

-

Sq.Ft.
72,775

928
3,150
16,862
13,228
4,621
17,847
67,800
3,100
4,772

9,100

4,960

Lease Award Date

7/13/79
6/19/79
1/26/77
11/12/78
11/30/77
6/271/79
1/24/79
4/13/79
8/9/78
3/5/19

1/4/78

9/29/78

Remarks

HUD. Occupy 1/1/80. In CBA
Being nominated to Nat'l Reg.

Army Recruiting. Not in CBA.
Being nominated to Nat‘l. Reg.

U.S. Army Corps of Engineers
AFEES. On Nat'l. Reg. In CBA.

Securities and Exchange Commission.
In CBA. On Nat'l. Reg.

GSA Audits & Investigation.

ICC. Occupy by 10/25/79.

DHUD. In CBA. On Nat'l. Reg.
Occupancy by 11/1/79..

SEC

Mine Safety & Health Admin.
Nomination in process.
Internal Revenue Servize .

Western Area Power Admin.
Formerly U.S. Post Office.

.

108



Building and Address

Pine Street School Redding, CA
The Arlington Oakland, CA
Victorian Row

492 9th Street

Idaho Buflding, Boise, 10
Union Trust Annex Seattle, WA

117 S. Main Street

*Projects added since last report
+ W*Changes made since last report

City & State

-Ft.
507
17,240

892

5,500

Lease Award Date
9/15/78
5/10/77

1117719

5/27/77

Remarks
Office of Personnel Mgmt.

Lessor also developer of City
Redevelopment area including

this building. Renovation
delayed pending city/develaper/
landowner negotiations. Tenants
will be agencies from FB, schedule
for closure due to inadequate
earthquake protection design,

ACTION. In Capitol area Histordic
District.

National Park Service

a0y
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STATEMENT ON BEHALF OF THE NATIONAL ASSOCIATION OF LirE COMPANIES

This statement is submitted on behalf of the National Association of Life Compa-
nies (NALC). The NALC, whose principal office is in Atlanta, Georgia, was orga-
nized in 1955. Its over 300 life insurance company members are active in more than
40 States, Puerto Rico and Canada, represent more than 60 million policyholders,
afid have more than 400,000 shareholders and 170,000 employees.

THE PROBLEM IN BRIEF

Th':dpurpose of this statement is to call to your attention a problem inadvertently

created by the Revenue Act of 1978’s changes in the entertainment facility expense
deduction rules of Internal Revenue Code section 274. Those changes potentially
result in a “double disallowance” of deductions for entertainment facility expendi-
tures associated with incentive dward trips provided to independent contractors and

_other persons who are not employees. For example, revised § 274(aX1XB) might be
applied to preclude a company’s deduction of entertainment facility expenditures
associated with an incentive award trip even though such expenditures were includ-
able in the income of the non-employee recipient who was also allowed no offsetting
deduction. Similarly, the new entertainment facility rules conceivably could be
applied to produce a “double disallowance” of certain expenses incurred by a tax-
payer in sponsoring a business convention for independent contractors or other non-
employees. A technical explanation of the manner in which this potential problem
arises i set forth in the Appendix attached hereto. .

It seems clear that Congress, in enacting last year new rules for the deduction of
entertainment facility expenses, did not intend to create a possible “double disallow-
ance” of such deductions. Indeed, in addition to its revision of Code sec'ion
274(aX1XB)s entertainment facility expense rules, the Revenue Act of 1978 also
‘contained an amendment to the foreign convention rules of Code section 274(h)
designed to prevent a similar “double disallowance” result where foreign convention
expenses are includable in the income of a person atténding the convention. Plainly
Congress did not intend to solve the foreign convention ‘“‘double disallowance”
problem and at the same time create a “double disallowance” of entertainment
facility expenditures potentially affecting both foreign and domestic conventions.

POSSIBLE SOLUTIONS

The most straightforward solution to the entertainment facility expense “double
disallowance” problem would be to include in Internal Revenue Code section 274(e)’s
2xceptions from section 274(a) a new exception for amounts which are includable in
the income of an independent contractor or other person who is not an employee of
the person making such expenditures. Such a provision would restore the treatment
of expenditures for incentive award trips and similar items prevailing prior to the
Revenue Act of 1978. Alternatively, in drafting such a new exception, Congress
might reasonably take the approach employed last year in section 274(hX6XDXii).
This provision dealt with a similar problem under the foreign convention rules by
excepting from disallowance under those rules amounts includable in the income of
another person, subject to a restriction that if an amount is required to be included
in an information return under the generally applicable information return require-
ments, it must be so included in order for the exception to apply. Certaintly, there is
no reason, particularly in a technical corrections act, to go beyond this approach
and impose information return restrictions more stringent than those of section
274(hX6XDXii). Doing so would simply create a trap for taxpayers relying on that
section and the normal information return reporting rules of Code section 6041.

In any event, the addition of a new exception to deal with the entertainment
facility expense “double disallowance” problem should be included in the Technical
Corrections Act of 1979. Absent such an amendment, insurance companies and
other taxpayers operating through non-employee sales forces will be without guid-
ance as to how, if at all, they can be assured of the deductibility of legitimate
business expenses incurred in sponsoring both incentive award trips and business
conventions for their sales personnel. i
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STATEMENT ON BEHALF OF THE NATIONAL ASSOCIATION OF Lire CoMPANIES:
APPENDIX—TECHNICAL EXPLANATION

Prior to the changes made by the Revenue Act of 1978, section 274(aX1XB) pro-
vided an exception from the otherwise applicable disallowance of entertainment
facility expense deductions if “the taxpayer establishe[d] that the facility was used
primarily for the furtherance of the taxpayer’s trade or business and that the item
was directly related to the active conduct of such trade or business.” The Regula-
tions, specifically Reg. § 1.274-2(cX5), in turn provided that an expenditure ‘“made
directly or indirectly by the taxpayer for the benefit of an individual (other than an
employee)” which was “in the nature of compensation for services rendered” or
which was a ‘'prize or award” required to be included in the recipient’s gross income
under Internal Revenue Code section 74 would be treated as “directly related” to
the taxpayer's trade or business. .

By virtue of these provisions of the Code and Regulations, taxpayers were assured
of the deductibility of those expenses, such as lodging, which might be deemed
entertainment facility expenditures associated with incentive award trips and simi-
lar activities. If the expenditure was includable in the income of an independent
contractor (or other non-employee) recipient, it was deductible by the payor wxgiay-
er even though it might constitute an entertainment facility expenditure which
would otherwise have been disallowed. C

The Revenue Act of 1978, however, eliminated from Code section 274(aX1XB) the
statutory exception through which the Regulations operated to provide a correlative
deduction where entertainment facility expenditures were includable in the income
of a non-employee beneficiary of the entertainment facility ependitures. The unin-
tended effect of this change may best be illustrated by an example. Company T
awards to independent contractor or dealer A an expense paid vacation trip as a
result of A’s successful efforts in selling T's products. In this case, the value of the
trip is clearly includable in A's income. Under Reg. § 1.274-2(cX5), the expenditures
made by T for the trip are treated as ‘‘directly related” to the active conduct of T's
trade or business. Because they are “directly related,” the entertainment activity
expenditures associated with the trip are deductible by T by virtue of the provisions
of Code section 274(aX1XA). The cost of lodging and certain other expenses paid bf' T
in connection with the trip may properly be classifiable as entertainment facility
exrendituree however, which are governed bythe revised entertainment facility
rules of Code section 274(aX1XB). Since Code section 274(aX1XB), as revised by the
. Revenue Act of 1978, contains no exception from disallowance for “directly related”
entertainment facility expenditures, even where such expenditures are primarily in
furtherance of the payor's trade or business, T might not be allowed to deduct these
facility expenditures. (The Code section 274(eX3) exception for ‘“‘expenses treated as
compensation” would not be available because A is not an employee.) The facility
expenditures would be included in A’s income, however, and A would not be allowed
an offsetting deduction for them. The net result, therefore, is a “double disallow-
ance” of the entertainment facility expenses incurred by T.

While the “double disallowance” of entertainment facility expenses is most clear-
ly illustrated by the pure incentive award trip example, the potential problem also
arises in other contexts. Business conventions often involve functions which might
be deemed entertainment. It is conceivable that the Internal Revenue Service
might, under the Revenue Act of 1978’s revision of section 274(aX1XB), seek to
disallow deduction of the entertainment facility expenditures associated with such
functions even though such expenditures are properly includable in a non-employee
recipient’s income. A similar problem might arise with respect to the expenses
associated with attendance by the spouse of an independent contractor (or other
non-employee) at a business convention, In circumstances where the spouse’s attend-
ance is not sufficiently business related, it is conceivable that the IRS might seek to
disallow a deduction for lodging or other “entertainment facility” expenses to the
taxpai'er paying the spouse’s expenses, even though such expenses would simulta-
neously be included in the income of the independent contractor. .

: In order to avoid the possible ““double disallowance” of entertainment facility
expense deductions resulting from the Revenue Act of 1978, Code section 274(e)
should be amended so as to clearly provide a correlative deduction to payors where
such expenditures are includable in the income of nonemployee recipients of the
entertainment (or in the income of the spouses or other relatives of such recipients).
A provision of this tyge, without further restrictions, would restore the status quo
as it existed prior to the-Revenue Act of 1978 with respect to entertainment facility
expenses. An alternative to simple restoration of the status quo prior to the Reve-
nue Act of 1978 would be to extend the more restrictive apg{gach embodied in Code
section 274(hX6XDXii), which was adopted as part of the Revenue Act of 1978 in
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order to deal with potential “double disallowance” under the foreign convention
rules, to the entertainment facility context. Under this approach, a new Code
section 274(e) exception would be added providing a deduction for entertainment
facility expenditures by payors if such expenditures are includable in a non-employ-
ee’s income and the payor includes such expenditures on an information return, if
such a return is rwred under the generally applicable information reporting
requirements of the Code.

NoveEMBER 7, 1979.

HoN. HARry F. Byrp, Jr.,
Chairman, Subcommittee on Taxation and Debt Management,
U.S. Senate, Washington, D.C.

DEAR MR. CHAIRMAN: In response to your press release dated October 16, 1979,
soliciting written statements and comments on the Technical Corrections Act of
1979, the following comments are hereby submitted by Business Incentives, Inc., E.
F. McDonald Travel Company, International Trave! Associates, Inc., Maritz, Inc.,
Premium Corporation of America, S&H Motivation and Travel, Inc., and Top Value
Enterprises.

SUMMARY

Section 274 of the Internal Revenue Code should be amended to insure that the
language of section 274(aX1XB), which was added by the Revenue Act of 1978, is not
misinterpreted to conflict with section 274(hX6XD)1i) and disallow the deduction, by
an incentive program sponsor, of expenses for incentive travel awards which are
includible in the gross income of the award recipients. For example, a dealer who
exceeds a sponsorin% manufacturer’s sales objective may earn a trip award which
will then be includible in the dealer’s gross income under section 274 of the Internal
Revenue Code. The Technical Corrections Act should clarify that the expenses of
such incentive awards are deductible by the manufacturer, without changing any
rules of section 274 which would deny deductibility by the award recipient. This
would be a strictly technical change to conform the language of section 274(aX1) to
Congressional intent as expressed in the Report of the Senate Finance Committee
on the Revenue Act of 1978.

ANALYSIS

Section 274(aX1) was amended by section 361(a) of the Revenue Act of 1978 in
order to limit the deduction allowed with respect to entertainment facilities. As
explained in the Report of the Senate Finance Committee,

- “Generally, the term ‘facility’ includes any item of real or personal property
which is owned, rented, or used by a taxpayer in conjunction or connection with an
entertainment activity. Thus, exé)enses incurred with regard to entertainment facili-
ties which are disallowed, include airachua. hunting lodges, fishing camps, swimming
pools, tennis courts, and bowling alleys. Facilities also may include airplanes, auto-
mobiles, hotel suites, apartments and houses (such as beach cottages and ski lodges)
located in recreational areas. However, the deduction is not affected unless the
pr’(f%ertgeis used in connection with entertainment.” S. Rep. No. 95-1263 at 174-75.

e Senate Finance Committee Report expressly states that the facilities amend-
ment was not intended to change the rules applicable to overnight business travel
or conventions. As stated in the Committee Report,

“[TThe bill generally would not apply to expenses incurred by an individual away
from home at a bona fide business, trade, or professional organization meeting or
convention. These expenses, however, would continue to be subject to the generally
applicable rules relating to the deductibility of business travel, convention, and
entertainment activity expenses.” Id. at 175.

In addition to the above described amendment concerning entertainment facili-
ties, the Revenue Act of 1978 also specified that the restrictions on the deductibilit
of foreign convention expenses should not cause a double disallowance of suc
expenses under circumstances where the cost of an incentive travel award was paid
by one person as a business expense and includible in the income of another person.
As explained in the Report of the Senate Finance Committee,

‘“For example, where a manufacturer purchases tickets for the attendance by one
or more of the employees of its dealers at a foreign convention as an incentive
award and transfers the tickets to its dealers who in turn award them to certain
employees, the manufacturer will not be subject to these limitations [on deductibil-
ity] if the tickets are includible in income of the dealer and the manufacturer
complied with any required information reporting. Further, the limitations will not
apply to the dealer for any amount if the employee is required to include that
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amount in his income and the dealer complies with the applicable information

reporting requirements. Of course, the rules described above limiting deductions for

“ “foreign conventions continue to apply to the individual involved to determine the

s:gent ltg %hich he is entitled to deduct the convention expenses.” S. Rep. No. 95—
at 18-19.

Under section 274(aX1) as amended by the Revenue Act of 1978, it appears that
expenses for an incentive travel award (foreign or domestic) may be considered
nondeductible by the payor, even though the value of the award is includible in the
income of the recipient and is properly reported on any required information
return. A technical amendment is therefore necessary to resolve any inconsistency
between the amendment to section 274(aX1) and the amendment to section 274(h),
both of which were included in the Revenue Act of 1978. This problem was discussed
in a recent article in the Journal of Taxation as follows:

“Under the definition of entertainment contained in Reg. 1.274-2(bXIXi), an incen-
tive award trip of this sort would appear to constitute ‘entertainment.’ If this is
correct, then expenditures incurred for lodging and perhaps transportation and
some other items in connection with the trip would appear to constitute expendi-
tures with respect to an entertainment facility under Regs. 1.274-(e) (2) and (3).
Absent an applicable exception, these facility expenditures may be disallowed by
new section 274(aX1XB), although they rather clearly were not disallowed under its
prior version and even though they constitute income to the customer or independ-
ent contractor recipient for which no offsetting deduction to the recipient is al-
lowed.” Bostick & Terr, How the 1978 Act Affects T&E Deductions for Facilities:
Implications and Planning, 50 J. Taxation 130 at 134.

This article characterizes the above problem as an “unintended result” and notes
that the potential disallowance of deductions for incentive award trips would be a
result “which Congress clearly did not have in mind” when amending section
274(aX1). Id. at 133. For this reason, adoption of an amendment to deal with this
problem would be a strictly technical change designed to conform the language of
the 1978 Act to the Congressional intention as expressed in the Finance Commit-
tee’s Report.

In cases where incentive travel awards are made by companies to their agents or
dealers, the awarding manufacturer or other sponsor has merely used a method of
marketing promotion which is based on the premise that its salemen or dealers will
put forth greater effort to excel if they are presented with the incentive of earning a
trip. Alternatively, the sponsor could award cash or merchandise prizes to those
earning the trip and there would be no question concerning the deductibility of the
prizes by the sponsor.

Any potential abuse of the type which gave rise to.the provisions restricting the
deductibility of entertainment facilities would, involve the recipient of a travel
award who is required by section 74 of the Code to include the value of the trip in
his income. The recipient could not normally deduct any amount with respect to the
trip under the limitations set forth in section 274 of the Code. Thus, the purposes of
section 274 are completely carried out at the level of the trip recipient without
limiting the sponsor’s deduction. Indeed, if section 274(aX1) should be misconstrued
to apply to incentive travel awards, it would not only be flatly inconsistent with the
amendment to section 274(h) adopted to deal with this very problem as part of the
Revenue Act of 1978, but would also have the anomolous result of imposing a double
tax on such awards—once at the sponsor’s level and a second time at the level of
the award recipient.

The uncertainty concerning the application of the broad language of section
274(aX1XB) has created a deterrent to incentive programs involving travel awards.
This uncertainty has an adverse effect on the undersigned companies which are
significantly engaged in the business of conducting, for sponsoring companies, incen-
tive programs which offer travel and merchandise awards to persons who attain
high levels of achievement.

Accordingly, it is requested that the Technical Corrections Act of 1979 preclude
this obviously unintended interpretation of the Revenue Act of 1978. This can be
accomplished by amending section 274(eX3) to add language corresponding to the
language already added under section 274(hX6XBXii) with respect to foreign conven-
tions. Such an amendment would make it clear that a deduction is not disallowed to
any sponsor who is not the individual who is the recipient of a trip award, if the
value of the trip award furnished by the sponsor is includible in the income of the
recipient, and if applicable information reporting rules are compiled with. The
restrictions on the deductibility of entertainment activities and facilities would of
course remain applicable to the recipient of a trip award as well as to any person
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who pays for the expenses of a travel award under circumstances where the recipi-
ent is not required to include such expenses in his gross income.
Respectfully submitted,
William M. Shumate, Vice President, Travel Business Incentives, Inc.; J.
E. Trabert, President, International Travel Associates, Inc.; John
Heim, Vice President and General Counsel, Premium Corporation of
America; James B. Goodman, Director, Administration, £. F. Mac-
Donald Travel Co.; Henr{ S. Stolar, Vice President and Associate
General Counsel, Maritz, Inc.; John J. Reisdorf, Vice President, Trea-
surer/Controller, S&H Motivation and Travel, Inc.; H. E. Lambert,
General Attorney, Top Value Enterprises.

SUMMARY OF THE STATEMENT OF JAMES F. FITZPATRICK, ON BEHALF OF THE
ESTATE OF SIGMUND SOMMER

The purpose of the following statement is to urge that there be an amendment to
the Technical Corrections Act of 1979 to provide that where an individual is an
“original seller’” of cooperative housing corporation property and such individual
dies, his estate will be deemed to be the “original seller’” for a three-year period
following his death. The statement may be summarized as follows:

1. Section 216 of the Internal Revenue Code permits deductions of mortgage
interest and property taxes to be passed-through to tenant-stockholders of a coopera-
tive housing corporation where the cooperative receives 80 percent or more of its
gross income from individual tenant-stockholders.

2. In order to encourage cooperative housing development, Congress has recog-
nized that cooperative housing projects involve a start-up period after incorporation
durin%hwhich time units that were not sold ]prior to incorporation are held out for
sale. The stock representing these units is held by the promoter (“‘original seller”) of
the cooperative. The Revenue Act of 1978 permits promoters other than individuals,
(e.g. corporations, estates, etc.) to be treated as individual, tenant-stockholders for
the three-year period following incorporation of the cooperative. The effect of this
provision is to permit the corgoration to meet the 80 percent gross income test
during the start-up period so that individuals who had already purchased units in
the cooperative are entitiled to their ratable deductions.

3. In order to qualify for this three-year grace period under the 1978 Act, the
romoter must be the person who transterred the actual property to the cooperative
ousing corporation at incorporation.

4. The Revenue Act of 1978 fails to address the situation where an individual
promoter dies after transferring the prog:rty to the corporation but prior to selling
all of stock representing the units to sold. When such an individual's estate
succeeds to the unsold stock in a cooperative, we believe the estate should be
entitled to be treated as a tenant-stockholder.

5. An amendment to correct the situtation is truly a technical amendment. It
would not alter substantive tax policy and, indeed, helps satisfy the objectives
Oongress had in mind in 1978. We believe the failure to address this situation in
1978 was clearly inadvertent.

SUMMARY OF THE STATEMENT OF JAMES F. FITZPATRICK, ON BEHALF OF THE
ESTATE oF SIGMUND SOMMER

Good afternoon, I am James F. Fitzpatrick of the law firm of Arnold & Porter,
Washington, D.C. I am appearing today on behalf of the Estate of Sigmund Sommer,
At the time of his death earlier this year, the late Mr. Sommer was the promoter of
a New York City coopertive apartment building that qualified as a cooperative
housing corporation under Section 216 of the Internal Revenue Code.

The pur, of m teetimony is to explain to you a technical problem arising
under the Revenue Act of 1978’s amendments to the Internal Revenue Code provi-
sions regarding cooperatives.

Under the Internal Revenue Code, individual tenant-stockholders of qualified
cooperatives are treated as direct owners of real J:roperty in the sense that the
cooperative’s expenditures for real estate taxes and mortgage interests are passed
through to the tenant-stockholders on a proportionate basis. The individual tenant-
stockholders are then- entitled to deductions in res of these expenses on the
same basis as owners of individual single-family dwelling units. In order for a
cooperative to qualify for this pass-through, it must derive at least 80 percent of its
gross income from individuals who are tenant-stockholders. If gross income from
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tenant-stockholders falls below this 80 percent mark, individual tenant-stockholders
lose their deductions for mortgage interest and real property taxes paid.

It has always been the case under the Internal Revenue Code provisions regarding
cooperatives that an individual who is a promoter of a cooperative will have his
payments for cooperative exggses regarded as receipts from a tenant-stockholder.
The Revenue Act of 1978 (Section 531), amended the Internal Revenue Code to
permit promoters of cooperatives other than individuals (e.g. corporations, estates,
etc.) to be deemed tenant-stockholders for a three-ﬁvear period after the cooperative
is incorporated and the promoter takes back stock representing unsold units. The
purpose of the 1978 law is to permit all promoters of cooperatives a grace period in
which to sell the dwelling units in the cooperative and, at the same time, to permit
the owners of the first dwelling units sold to claim tax and the interest deductions
during this start-up period until 80 percent of the project is sold to individual
tenant-stockholders.

In order to qualify as a promoter who will be deemed a tenant-stockholder, the
promoter must be the “original seller” of the cooperative property. This means that
the promoter must be the person who transferred the property to the cooperative
housing corporation at incorporation. .

Our client’s situation seems to fall in an unintended crack in the 1978 legislation.
Mr, Sommer transferred an aK:rtment building to a cooperative housing corpora-
tion shortly before his death. is the usual case with cooperatives, at the time of
such transfer, a substantial number of apartment units remainded unsold and Mr.
Sommer took back the stock representing these unsold units with a view toward
selling them. Very shortly thereafter, Mr. Sommer died and his estate succeed to
the stock which he held in the cooperative. Technically, although estates can qualify
as promoters under the 1978 legislation, it is possible that some might argue that
this particular estate would not so qualify since the estate was not the person who
actually transferred the property to the corporation. Had Mr. Sommer died a month
or two earlier, prior to the transfer of the building to the cooperative and had his
estate been the person who transferred the building at incorporation, there is no

uesltégg Rhat the estate would be entitled to be deemed a tenant-stockholder under
the ct.

Mr. Sommer’s untimely death shortly after the date of incorporation, would not
appear to be covered expressly by the statute and it is possible that the estate’s
ownership of Mr. Sommer’s stock and its payment of ratable expenses could cause
the cooperative to fail the 80 percent gross income test with the result that both the
estate and the significant number existing owner occupiers who have already
bought units would lose substantial tax deductions for mortgage interest and prop-

erty tax.

l{ecause the pur; of the 1978 Act was to benefit the initial tenant-stockholders
who purchase and occupy units of a cooperative while the promoter (be it an
individual, corporation, estate) sells the remaining units during a given grace peri-
od, we believe the Act should be clarified to assure that this purpose is fully
accomplished.

In the absence of such a clarifying technical amendment the tax liabilities of
many persons the promoter as well as the individual unit owners of the first units
sold) could turn on fortuitous events, such as the death of an individual promoter,
which have no significance in terms of such tax liabilities. Furthermore, the express
Congressional policy of encouraging cooperative housing development b{sgrov:ding
promoters with a grace period could be substantially thwarted in the absence of a
technical amendment to take care of an individual promoter’s death.

Accordingly, we believe an amendment to the Technical Corrections Act is in
order. We would suggest that the present definition of “original seller” in Section
216 of the Internal Revenue Code be amended by the act with the addition of
language along the following lines:

“Where an individua} who i3 an original seller dies, the estate of such individual
shall be treated as the original seller and shall be deemed to have acquired the
stock fo the corporation as of such individual’s date of death in the same manner in
which such individual had acquired such stock.”

The effect of this language is to provide the estate of an original seller with a full
three years in which to dispose of unsold units. It is appropriate to start the
running of this three-year period with the death of the promoter rather than with
the date of incorporation of the cooperative because an individual tenant-stock-
holder indefinitely and without regard to-the 1978 amendments. Accordingly, a
promoter in Mr. Sommer’s ition, would have anticipated an indefinite time
period in which to dis of the cooperative stock. At his death, it is appropriate to
provide his estate with the same period of time in which to dispose of such stock as

I~
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any entity would have upon its receipt of stock in a cooperative. Since we believe
the amendment we propose today merely clarifies Congress' intent in enacting the
Revenue Act of 1978, the effective date of this amendment should relate back to the
effective date of the cooperative provisions in the 1978 Act.

We believe the problem which we have raised today could be solved by other
language as well and, we are willing to work with the staff to develop alternative
lartnguage if this Subcommittee believes this would be an appropriate course of
action.

Thank you very much for the opportunity to bring this problem to light today and
I would be hdppy to answer any questions you may have.

STATEMENT OF THE NATIONAL CATTLEMEN’S ASSOCIATION

Mr. Chairman, my name is Thomas A. Davis and I am appearing before you today
as Washington tax counsel for the National Cattlemen's iation. The National
Cattlemen’s Association is the national spokesman for all segments of the nation’s
beef cattle industry—including cattle breeders, producers and feeders. The NCA
represents approximately 280,000 professional cattlemen throughout the country.
Membership includes individual members as well as 51 affiliated state cattle associ-
ations and 15 affiliated national breed organizations.

First let me say the NCA endorses generally the provisions in the Technical
Corrections Act, particularly those changes correcting provisions of direct interest to
farmers and ranchers. The specific comments today are directed to a technical
change which is not in the bill but which NCA believes should be included.

In the Tax Reform Act of 1976, Congress enacted a provision which allows farm
land to be valued for federal estate tax purposes on the basis of the a%ricultural use
of the land. This special use valuation provision (Section 2032A of-the Internal
?evtinlue g}ode) contains a rental value formula for determining the value of agricul-

ural land.

The rental valuation formula provides that the value of a qualified farm or ranch
can be determined by dividing ‘(i) the excess of the average annual %'ross cash
rental for comparable and used for farming pur and located in the locality of
such farm over the average annual State and local real estate taxes for such
comparable land, by (ii) the average effective interest rate for all new Federal Land
Bank loans.” Each average annual computation is made on the basis of the five
most recent calendar years ending before the farmer’s or rancher’s death.

In applying the rental valuation formula, the IRS issued proposed regulations in
July of 1978 which provided that crop shares could be converted into cash equiv-
alents for ﬁtérposes of the rental valuation formula. However, on September 10,
1979, the IRS reversed its position and issued revised pro| regulations which
state that only “cash” rentals can be used for purposes of the valuation formula.
The result—the rental valuation formula cannot be used unless comparable farm
land can be located on which there are cash rental. Otherwise, the land can only be
valued under the five-factor formula provided by Section 203A(eX8).

The effect of the revised pro regulations by the Internal revenue Service will
be to deny the use of the rental valuation formula to numerous estates of farmers or
ranchers who live in areas where cash rentals are not used. -

In the Committee Report of the House of Representatives regarding the Tax
Reform Act of 1976 (on pages 24 and 25), it was stated that the reasons for providing
the valuation formula were: (1) to reduce subjectivity and controversy; (2) to elimi-
nate values which might be attributable to the potential for conversion to nonagri-
cultural use, and (3) to abolish “as a valuation factor any amount by which the land
is bid upt:g speculators in situations where nonagricultural use is not a factor in
the inflated farm land values,” Consequently, it was clear that Congress intended
that the rental value formula be available for valuation of farms and ranches which
at;alify for agricultural use valuation. Yet, the interpretation given by the Internal

venue Service will prevent use of the rental value formula in many situations
where it appears Congress clearly intended the formula should be available.

For the reasons previously expressed, the National Cattlemen’s Association pro-
poses that the special valuation provision be amended to make it clear that “crop
share or other similar non-cash rental arrangements” can be used in the rental
valuation formula. The thrust and purgose of this proposal is to make the rental
valuation formula available to all qualified farm and ranch land by computing the

1The effective date was of enactment. Absent a retroactive perfecting amendment of this
kind, it is con ceivable that the many persons affected by a cooperative’s tax status would have
the availability of their tax deduc tions turn on whether an individual promoter had died the
day before or the day after incorporation, .
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special use valuation based on the agricultural production capacity of such land
measured by the rental value of such land, whether determined by cash rentals or
" the conversion into cash of any “in-kind” rentals, including crop shares.

NCA further proposes that the rental valuation formula be amended to delete the
“comparable land” standard and to substitute instead a provision that the valuation
formula would apply to the rental value of the qualified farm or ranch land being
valued. This would mean that the appraisers would value the qualified farm or
ranch land on the amount of gross rental it would produce, based on its actual
farming or ranching use, measured on an arm’s length basis and determined on a
cash, crop share or other in-kind basis. For example, if the qualified farm land had
‘been used for growing wheat, the rental value of such land for purposes of the
valuation formula would be based on the amount of gross rental (whether cash, crop
shares, or other “in-kind” amount converted to cash amounts) which such land
would produce if rented on an arm’s length basis for growing wheat during the
relevant valuation period.

Deleting the “comparable land” requirement, avoids the problem of denial of the
rental valuation formula where the Internal Revenue Service asserts that there is
no comparable land in the locality.

It should also be noted that S. 1859, introduced by Senators Percy and Dole, would
allow crop share rental to be used in the rental valuation formula if there is no
comparable land from which the average annual gross rental may be determined
but there is comparable land from which the average net share rental may be
determined. We endorse the general purpose of this bill to allow crop share rental
to be taken into account in the rental valuation formula. The NCA proposal goes
one step further and eliminates the “comparable land” requirement.

A copy of the statutory language to implement the changes proposed by NCA is
attached to this statement. :

Thank you for this opportunity to present the views of the nation’s beef cattle

industry.
A Bip
Be it enacted by the Senate and House of Representatives of the United States in
Congress assembled

Paragraph (7) of Section 2032A(e) of the Internal Revenue Code of 1954 is amend-
ed to read as follows:

“(7) METHOD OF VALUING FARMS— '

(A) In general.—Unless the executor elects to have the value of the farm for
farming purposes determined under paragraph (8), the value of a farm for farming
purposes shall be determined by dividing—

(i) the excess of the amount of the average annual gross rental value of the
qualified real property used for farming purposes over the amount of the
gverage annual State and local real estate taxes for such qualified real property

y
1 (ii) the average annual effective interest rate for all new Federal Land Bank
oans.

For purposes of the preceeding sentence, each average annual computation shall
be made on the basis of the 5 most recent calendar years ending before the date of
the decedent’s death.

(B) Application.—The formula provided by subparagraph (A) shall be applicable
regardless of whether the qualified real property or any portion thereof has in fact
been rented or whether such qualified real property has been rented on a cash, crop
shares, or other basis.”

NATIONAL LEAGUE on-r Crrigs,
Washington, D.C., November 7, 1979.

Hon. HARRY F. Byrp, Jr.,
Russell Senate Office Building,
U.S. Senate, Washington, D.C.

Dear SenatoR Byrp: The National League of Cities urges you to support.a
technical correction to the Revenue Act of 1978 dealing with the use of the invest-
ment tax credit for rehabilitation expenditures.

As you know, that Act extended the investment tax credit to quali'lf{ing rehabili-
tation expenditures made for commercial buildings over 20 years old. The pur
this provision was to promote the renovation and modernization of older buildings,
particularly in the Nation’s central cities.
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As a résult of a technical oversight, however, the credit was not made available
for qualifying rehabilitation expenditures made with respect to commercial build-
ings leased to noncorporate tenants, Federal, State, or local government agencies, or
tax exempt organizations. S. 614, the Technical Corrections Tax of 1979, corrects the
situation only with respect to non-corporate tenants, and not for governmental
agencies and tax-exemst organizations. e same is true of H.R. 2797, as approved
by the House Ways and Means Committee.)

NLC urges you to amend S. 614 to make the investment credit available for the
rehabilitation of buildings to be leased to governmental agencies and tax-exempt
organizations. Such agencies and organizations are principal users of the large stock
of older buildings in urban areas. Failure to do so would work against the clear

Co jonal objective of attracting private investment to rebuild the physical
stock of our central cities. ’
Sincerely,
: ALAN BEeaALs,

Executive Director.

OFFICE OF THE MAYOR,
Flint, Mich., November 8, 1979.

Hon. RusseLL LoNg,
Senate Finance Committee, Russell Building,
Washington, D.C. ce

DEAR SeNATOR Long: The City of Flint would aggreciate inclusion of the following
comments in the record respecting the Technical Correction Act of 1979:

It has come to our attention that the U.S. Treasury Department is considering
.Jimiting in some manner the use of the $20 million industrial revenue bond exemp-
tion connected with the Urban Development Action Grant program.

It is our strong convinction that distressed cities such as Flint need the full scope
of what is known as the Bayh amendment without hindrance or limitation. Any
attempt to qualify or limit this valuable investment tool, which is targeted for
distressed cities, should be resisted.

The City of Flint and other UDAG eligible, distressed cities have high unemploy-
ment rates and excess capacity, which means that- development directerd to such
localities does not have the inflationary aspects of develupment likely to take place
in more affluent areas. :

By holding down the dollar amounts of the Urban Development Action Grants
3htl'fugh increased use of industrial revenue bonds, we are actually saving Federal

ollars. '

Thank you for your consideration and concern regarding the multitude of prob-
lems facing distressed American cities.

Sincerely, -
JAMES W. RUTHERFORD.

TRW, INc.,

Washington, D.C., November 13, 1979.
Hon. Harry F. Byrp, :
Russell Senate OQ‘Yce Building,
U.S. Senate, Washington, D.C.

Dear MR. CHAIRMAN. I understand that the Senate Finance Subcommittee on
Taxation and Debt Management generally held hearings on November 7, 1979 on S.
873, a bill introduced by Senator Ribicoff. This bill would 'permit the Secretary of
the Treasury to waive the foreign residency requirements of Sections 911 and 913 of
the Internal Revenue Code for U.S. citizens who left jobs in Iran in late 1978 or in
1979 because of the revolution before fulfilling these residency requirements. The
U.S. State Department advised Americans to depart at that time.

To induce U.S. employees to accept employment in Iran, many U.S. companies
operating there, including TRW, guaranteed their employees that the additional
living allowances they would receive while working in Iran would not result.in
additional U.S. income taxes. (Sections 911 and 913 of the tax code provide for this
type of tax relief.) If S. 873 is not gass'ed, these companies will be obliged to assume
the additional tax obligations of those emplo%’ees. 1t is noteworthy that our foreign
competitors will not sustain these additional expenses—since the governments of
other major industralized countries do not tax the income earned by their citizens
from employment abroad.
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Earlier this year, the Treasury Department, commenting on an identical bill (H.R.
3561) introduced in the House, informed Congressman Norman Dicks that it would
ggg oppose such legislation. As a result, the President would presumably approve S.

We hope that you will support favorable action in the subcommittee and the full
committee on this bill.

Sincerely
’ MicHAEL MONRONEY,
Vice President,
Government Relations.

STATEMENT ON BEHALF OF TRW, INc.

This statement is submitted on behalf of TRW Inc. in connection with the Com-
mittee’s consideration of § 103(aX10) of the Technical Corrections Act, dealing with
self<insured medical expense reimbursement plans.

TRW Inc. generally supports § 103(a)X10) (B), (C), and (D) of the H.R. 2797, but
believes that there are numerous other technical defects in Code § 105(h) which
should be considered by the Subcommittee, including an apparent serious need for
postponement of the date on which this provision wil] take effect. As a result of the
changes to § 103(aX10) which were Eroposed by the Treasury Department late last
week, however, additional study of these issues will be required. TRW Inc. will file a
supplemental statement within the next few days incorporating a full discussion of
the medical expense reimbursement issues, including the Treasury proposals.

Respectfully submitted, :
CARROLL J. SAVAGE,
Tax Counsel.

SUPPLEMENTAL STATEMENT SUBMITTED ON BEHALF oF TRW, INc.

This statement is submitted on behalf of TRW Inc. in connection with the Com-
mittee's consideration of the parts of H.R. 2797 having to do with self-insured
medical expense reimbursement plans,

Our firm is Washington Tax Counsel for TRW, which is a diversified manufactur-
er specializing in products, systems and services for electronic, space, aircraft,
defense, automotive and other industrial and commercial markets. TRW and its
subsidiaries and affiliates employ approximately 90,000 emploges.

H.R. 2797 would amend various provisions of the Internal Revenue Code affected
by the enactment of § 366 of the Revenue Act of 1978. The pertinent parts of the bill
are § 103(a)X10) (A), (B), (C) and (D). These amendments are described at paragra&hs
41 to 44 of the Joint Committee Staff description of H.R. 2797, dated March 14, 1979.
In addition, the Treasury has proposed two additional amendments to § 366. See
statement by Bradford L. Ferguson, Treasury Associate Tax Legislative Counsel,
November 7, 1979. This statement on behalf of TRW takes into account the impuct
of those proposals as well as the amendments already included in H.R. 2797.

TRW supports all amendments to § 366 included in H.R. 2797 as modified by those
recommended by the Treasury. However, TRW strongly u'll'%les that § 366 be further
amended to delay its effective date for at least one year. The effective date aspects
of this section clearly fall into the category of technical changes. Furthermore, an
extension of time before implementation of this section is justified because, in
addition to the technical defects already addressed in pro amendments, there
are many other technical problems in § 366 which it will be possible to properly
resolve only through more studﬁ'. Attempts to implement § 366 in its present form,
or as amended as proposed by H.R. 2797 and the Treasury, would inflict social and
economic costs on employers and employees which cannot be justified.

1. BACKGROUND

Prior to the Revenue Act of 1978 it had become commonplace for most employers
to maintain some sort of a program under which the employer paid all or part of
the costs of the emplo'ﬂees' medical care. The growth of these plans was encouraged
by the provisions of the Internal Revenue Code from permitting exclusion of such
employer-furnished benefits from the taxable incomes of the benefited employees.
The principal requirement of the Internal Revenue Code prior to the Revenue Act
of 1978 was that th:dplan be for the benefit of employees, rather than for the benefit
of shareholders. Medical expense plans flourished in no small part due to the fact
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that there was a minimum of regulatory administrative burden on the sponsoring

employer.

\ehi{e self-insured medical expense plans have been a part of the small business
picture for years, the move by lar%e companies to self-insured medical benefit plans
is a more recent phenomenon. Self-insurance enables a company to custom-design a
benefits program to the neels of its employees without the underwriting restrictions
of insurance carriers. In addition to added flexibility, self-insuring benefits through
unfunded arrangements or through funded programs utilizing a so-called § 501(cX9)
trust produces significant cost savings. One actuarial firm, for examggle, estimates
that the average savings to a corporation of utilizing a section 501(cX9) trust rather
than an insurance contract ranges from 5 to 15 percent of the benefits funded
through the trust.! .

Early in 1978, the Administration, as part of its proposals to Congress, recom-
mended that anti-discrimination rules be imposed on emplo‘yer-sponsore(i health
care and other welfare benefit programs. After hearings on this proposal, the Ways
and means Committee of th House of Representatives rejected the Administration
proposal. In the final hours of its consideration of the Revenue Act of 1978, however,
the Senate Finance Committee, without the benefit of public hearings or prior
discussions, adopted an entirelg new proposal which resulted in the additional of
§ 366 to the Revenue Act of 1978,

Section 366, adding a new subsection (h) to § 105 of the Internal Revenue Code,
completely changed the tax rules with respect to self-insured medical expense
reimbursement plans. New Code i105(h), which is scheduled to become effective in
1980, taxes payments made on behalf of large segments of the employee Jopulation
covered by employer-sponsored medical plans unless the plans are insurad or satisfy
the complex participation and benefit requirements of section 105(h). The new rules
are based on unsound policf', will require costly standardization of benefits, will
burden employers with needless additional paperwork and administrative concerns,
and suffer from serious technical defects. These rules will deter the installation of
medical expense plans for small groups and will significantly hamper efforts of
large employers to reduce health benefit costs and/or improve benefits through the
use of uninsured arrangements.

II. POLICY CONSIDERATIONS
Policy considerations reinforce the need for technical changes in Code § 105(h).

A. Section §66 is misdirected as an incentive for expended health care coverage

Because negligible revenue is expected from the new rules,? the only apparent
policy objective of § 366 seems to be an attempt to encourage broader health plan
coverage among the employed population by requiring nondiscriminatory plans or
insured plans as a condition for favorable tax treatment for the more highly
compensated employees, including management. While expansion of medical cover-
age 1s an indisputably worthy goal which TRW fully supports, the rules of § 366 as
ex;gé:te(z_ will not operate to further that objective, and in fact will be counter
productive. X

Recent studies indicate that while only 76.8 percent of the U.S, civilian population
is covered by private insurance for hospital care and 75.8 percent for surgical
services,® the non<overed population is not the employed population. The, most
recent statistics available from the Bureau of Labor Statistics, for example, indicate
that, during 1974-1976, 95 percent of the plant workers in the United States were
covered by hospitalization benefits, 95 percent were covered for surgical benefits,
and 92 percent for medical benefits. ile only 40 percent of plant workers had
catastrophic cover¥e in 1965-1966, by 1974-1976, 79 gercent were covered by cata-
strophic benefits.* For office workers, during 1974-1976, 98 percent were covered for
hospitalization, 98 percent were covered for surgical costs, 96 percent were covered
for medical benefits, and 95 percent were covered for catastrophic benefits.® Two
conclusions are apparent from these figures. First, basic medical protection is virtu-
ally universal among the employed po%glation. Second, although these figures show
some difference between plant and office workers when it comes to catastrophic

58' Cirino, “Benefits: The Quiet Debut of 501(cXa) Trusts,” Institutional Investor, May 1971, p.

*The Joint Committee on Taxation estimates that § 105(h) will increase budget receipts by
less than $5 billion per year.

2 Marjorie Smith Carroll, “Private Health Insurance Plans for 1976: An Evaluation,” Social
Security Bulletin, September 1978, pp. 3-16.

: ;gZd Handbook of Labor Statistics, Bureau of Labor Statistics, Table 109, p. 372.
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health benefits, the percentage of plant workers with catastrophic coverage has
been growing rapidly, having nearly doubled in the last fifteen years. .
A recent study by the Congressional Budget Office provides an even more detailed
anal{sis of the health-care coverage issue. According to this study, only 6.5 percent

f all full-time wage earners are without health plan coverage, and over 80 percent
of the uncovered population consists of part-time wage earners, self-employed indi-
viduals, unemployed individuals, and othérs not in the labor force.* Furthermore,
since over one-fourth of the workers with health care benefits were in plans with
waiting periods of three months or longer, a good portion of 6.5 percent of the full-
time waﬁe earners who are uncovered would probably be covered by a health care
plan within a short period of time,”

There is no evidence to sme:t that these facts were considered at all by Congress
when § 366 was passed, TR lieves that § 366 is based on invalid assumptions and
that there has been insufficient economic and sociological analysis of its ramifica-
tions Taxation of health care benefits should not be considered separately from the
larfer study of delivery of health care services presently underway in Congress.
Delay in the effective date of § 366 will help remedy these policy objections by
‘permitting time for public comment and staff consideration.

B. The new rules will require costly standardization of benefits

At the present time, the varieties of employer-sponsored health care programs
and benefits provided are virtually limitless. TRW, a large employer which is widelg'
diversified both functionally and geographically, maintains a;:froximately 400 dif-
ferent medical benefit programs for its employees nationwide. The health care
needs of employees in different areas and industries are so varied as to make it
impossible to devise any one standard Elan for all TRW employees. An electronics
engineer, for example, has different health concerns and requirements than a
machinist, and both have different needs than office workers.

Although § 105(h) as added to the Code by § 366 of the Act does not technically
require standardization of benefits, because of the virtual impossibility of comparing
benefits in different programs, self-insuring employers desiring to assure nontaxable
benefits for employees will be required to offer precisely the same benefits to each
and every participant. The rules leave no room to take into account the varying
needs of the employees. Since similar benefits cost different amounts in different
localities, true equality must be based on a comparison of benefits rather than costs.
Even if costs were the same nationwide, however, § 105(h) would discourage the use
of equally costly, yet different, benefits for different groups.® A plan today might, for
example, cover a Froup of older, highly compensated management employees and a
se&arate group of younger engineers. Since the needs of the older workers are
different than those of the younger engineers, the plan might offer greater dental
benefits to an office or management group. Better maternity benefits, however, may
be provided to the engineers. An employer should not be required to extend dental
benefits to younger groups instead of improved maternity coverage merely because
the older employees are more highly compensated, but uncertainties concerning
discrimination will produce such results.

In addition to undermining the employer’s efforts to best fulfill employee needs,
Code § 105(h) will often prevent an employer from taking into account the employ-
er's own needs. An employer may provide different benefits to employees within
certain job classifications for perfectly valid business reasons. An obvious example
of such a distinction is the case of highly-compensated airline pilots or other
employees in high risk jobs where physical fitness is of paramount importance. An
employer may well want to provide superior preventative care to these emploi'ees
because of the nature of their jobs, a valid policy which under § 105(h) will be
{)osaihle to implement only by assumption of the cost of insuring benefits through a
icensed insurance company.

In summary, the size of the employee group, the age and sex makeup of the
group, the geographical location of the group and numerous other factors influence
the design of employer-sponsored health care plans. The factors which must be
taken into account in determining the health care needs of a diverse population of
employees cannot be reduced to a common denominator without adding needless
expense to a health care system already in desperate need of cost containment.

¢ U.S. Congressional Budget Office, Profile of Health Care Coverage: The Haves and the Have-
Notlsl,”}im& pp- 19-21.
Y Th:

. Colv'in, “‘Coping with the New Anti-Discrimination Requirement of Medical Reimbursement
Plans,” 50 Journal of Taxation 104, February 1979. . -
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C Tg: new rules will significantly increase the paperwork and administrative bur-
n

One of the most desirable features of pre-§ 105(h) medical expense plans is that
employers are not encumbered with substantial and burdensome restrictions on the
operation of these plans. The new 1ules under §105(h) will create substantial
complexity in the administration of a self-insured plan.

As noted above, TRW maintains over 400 different health benefit grograms for
employees throughout the United States. Certainly TRW, together with most other
employers, will want to assure employees that the health benefits continue to be
nontaxable. Although no advance rulings from the Service are required under
§ 105(h), the potential tax impact on emp10£ers will require that it become standard
operating procedure for companies like TRW, who increasingly will wish to self-
insure these benefits, to apply to the Internal Revenue Service for advance rulings.
If the determination letter process for pension plans is any measure, the costs and
time involved in applying for such an advance determination will be enormous.
Unlike pension and profit sharing plans, furthermore, medical plans are in a
constant state of flux. At TRW, for example, an average of 100 changes, generally in
the nature of benefit improvements, are made to the medical programs in any given
year. If, as we expect, TRW would be constrained to apply for an advance ruling
each time that benefits for highly-compensated employees are changed, TRW will be
filing scores of ruling requests each year. Since most plan changes are benefit
improvements based on current perceptions of shifting employee needs, the ruling
process will merely impede the implementation of improvements in an area where
timing and flexibility are of utmost concern to the covered group.

The complexity involved in administering the statute can be seen by examining
the benefit schedule of a typical, albeit fairly simple, self-insured plan set forth in
Exhibit 1. This employer maintains three separate benefit schedules within its self-
insured plan. As can be seen by this exhibit, each benefit schedule has certain
advantages over each of the other alternative schedules. Alternate I, for example,
only has a $50 deductible, whereas the main plan has a $75 dedductible. The main

lan, however, has a $250,000 lifetime maximum, whereas the alternate plan has a
‘EIO0.000 lifetime maximum. Imagine this chart with 400 different programs and it
becomes agparent that the permutations between the various schedules are endless.
Short of obtaining a ruling every time a benefit is changed, there is simply no wa
for a plan administrator to know whether these variations will be deemed discrimi-
natory.

TRW pioneered the development of nondiscriminatory elective flexible benefit
(“cafeteria plan”) programs, the tax treatment of which is now formalized in Inter-
nal Revenue Code § 125. Widespread development of cafeteria plans could help to
mitigate some of the problems discussed above. However, the “cafeteria plan”
concept necessarily involves complexities which make it unsuitable for smaller
companies and difticult to extend to g_eogra hically diverse groups. Many years will
be required before the concept is sufficiently developed to avoid the need for post-
ponement of the impact of Code § 105(h). .

L. MISCELLANEOQOUS TECHNICAL DEFECTS

The rules of Code § 105(h) as they presently stand suffer from a variety of defects
and ambiguities. No one is even certain of the types of arrangements covered by the
rules. For example, it f&)ears that Blue Cross-Blue Shield plans and Health Mainte-
nance Organizations (HMO’s) may be subject to the new rules because these organi-
zations may not be ‘“licensed insurance companies” within the meaning of the
Senate Finance Committee Report.

While there are undoubtedly numerous other problems which have not yet sur-
faced, the following is a brief list of some of the technical problems that must be
resolved before e § 105(h) can be applied:

1. What is a “benefit” under these irules? If, as in Exhibit 1, a plan provides
different lifetime maximums for different employees, are different “benefits” in-
volved? What if there are different deductibles? at if one benefit is provided for a
fixed number of days and another benefit is not? What if one schedule of benefits
has no limitations on reimbursements for services performed outside a certain
geographic area and another limits such coverage to 100 percent of the first $3,000
of exwgses and 80 percent of expenses between $3,000 and $50,000?

2. at is a policy of accident or health insurance? Is risk shifting required? Is
pooling of risk enough? Are benefits provided by a Health Maintenance Organiza-
tion (HMO) provided under “insurance”? Is Blue Cross-Blue Shield a “licensed
insurance company” within the meaning of the Senate Finance Committee Report?
What if a captive insurance company is involved? What of an experience-rated
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insurance contract under which premiums are closely geared to claims? Does a
8 501(cX9) trust or a multiple employer trust qualify as “insurance’?

3. If an employer has more than one “plan” and each “plan” covers a nondiscri-
minatory group, do benefits under the one plan have to be compared with benefits
under the other?

4. If a plan covers certain highly compensated collectively bargained employees
(e.g. airline pilots) as well as non-collectively bargained employees, do the benefits
provided to the collectively bargained employees have to be included in the excess
reimbursement calculations if the plan fails to meet the coverage tests?

5. How does one test discrimination in favor of the highest paid 25 percent of
employees when there are less than four em?logees?

6. \ﬁhat is the effective date of § 105(h)? If a plan is on a calendar year and
reimbursement for the 1979 plan year is made after December 31, 1979, does
§ lto5(h%(10) require these reimbursements to be included in a participant’s 1979 tax
return

The amendment included in H.R. 2797 and the additional amendments proposed
by the Treasury do not address any of these serious problems. Unless the effective
date of § 366 of the Revenue Act of 1978 is extended, numerous employees through-
out the country will find themselves taxable on medical benefits. Since it is expect-
able that the top 25 percent of employees in terms of compensation will include
large numbers of employees earning between $10,000 and $15,000°, where high
levels of coverage are provided it is not inconceivable that the amounts so taxable in
:gses of serious family illness could be in excess of an employee’s total compensa-

ion.

It is not feasible in the time remaining before January 1, 1980 to resolve all of the
defects in Code § 105(h). TRW therefore strongly urges that the effective date be

postponed. -

® According to figures available from the Census Bureau, an individual with salary or wage
income of just over $14,000 would rank in the top 25% of U.S. wage earners. U.S. Census
g&m;&; Money Income in 1977 of Families and Persons in the U.S. (P-60 —118), Table 49, pp.
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Description of
—_Benefits

AMdvantages ¥ithin
= "Main Plan*

= Alternate

CORPORATION

COMPARISON OF "MAIN PLAN* BENEFIT STRUCTURE A

WITH TWO ALTERNATES . .. .
*Main Plan* Alternate I Alternate 11
Comprehensive Major Medical Majfor Medical ) Basic Medical
100% of R&C for: $100 Supplemental Accident Hospital 1002 - 365 Days
~ Hospital $100,000 Lifetime Maximum . Surgical 100% - R&C
- Surgical $50 Deductible ($100 per Fanily)

- Doctor Calls in Hospital
= X-Ray and Lab
= Radiotherapy

$100 Supplemental Accident

$250,000 Lifetime Maximum

$75 Deductible ($150 per family)

Cofnsurance - 80X with 100%
after $2,500

N/A

N/A

Covers seven divisfons
(each division having both

hourly and salaried employees).

‘]rotal number of employees -
2,900. .

80% Cofnsurance

- First dollar (100%)
Hospital, Surgfcal, etc.
- $250,000 Lifetime Maximum

- 100X after $2,500

- $50 deductible
($100 per family)

Covers one division (with both
salaried and hourly employees)
Total - 69 employces.

Doctor Calls: - Home/Hospital $5
= Office "

$200 X-Ray and Lab

$300 Supplemental Accident

Major Medical

$150,000 Lifetime Maximum
$50 Deductible ($100 per family)

- 100% Hospital not limited to
365 days

- Doctor Calls {n-hospital at REC

« 1002 X-Ray and Lab not 1imited

to $200
- $250,000 Lifetize Maximum
- 100% after $2,500

= $300 Supplemental Accident
= Home and office doctor calls

. at 100%
- $50 deductible ($100 per family)

Covers one division (with both
salaried and hourly employees).
Total - 850 employees.

L1g
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SUTHERLAND, ASBILL & BRENNAN,
Atlanta, Ga., November 14, 1979.

Mr. MICHAEL STERN,
Staff Director, Committee on Finance,
Dirksen Senate Office Building, Washington, D.C.

Dear MR. Stern: This statement, which pro an amendment to the Technical
Corrections Act of 1979, is submitted to the Subcommittee on Taxation and Debt
Management of the United States Senate Committee on Finance, on behalf of
Lawyers’ Title Guaranty Fund. It seeks a postponement of the effective date of the
amendments made by the Revenue Act of 1978 to section 404 of the Internal
Revenue Code of 1954, The proposal is narrowly drawn, and, as described more fully
below, is clearly technical in nature.

The Revenue Act of 1978 amended section 404 of the Internal Revenue Code to
extend to independent contractors existing provisions of the Code denying the
deduction of compensation accrued but unpaid under a deferred payment plan.
These provisions had previously been applicable only with respect to payments to
employees. The Act also amended section 404 to include any plan deferring the
receipt of compensation rather than only stock bonus, pension, profit sharing,
annuity plans or similar plans, as previously provided. There was no effective notice
to taxpayers or the public of the nature or significance of these changes before they
were enacted. They were made effective for taxable years beginning after December
31, 1978, only a few weeks after the Act became law. : -

The new law drastically affects Lawyers’ Title Guaranty Fund of Florida, an
unincorporated business trust title insurer having as members approximately 6,000
Florida lawyers, and its basic agreement for compensation to these members for
their issuance of title insurance 8policies. Under court decision (Lawyers’ Title Guar-
anty Fund v. United States, 508 ¥.2d 1 (5th Cir. 1975)) and IRS ruling expressly
accepting that decision (Rev. Rul. 77-266, 1977-2 C.B. 236), the compensation has
been deductible when accrued and credited to “current allowance accounts” main-
tained for members, even though, to protect the financial integrity of the Fund, the
amount is not payable for seven years, the statutory period in Florida for adverse
possession of real property.

The 1978 amendments to section 404(b) and section 404(d) of the Internal Revenue
Code have the effect of denying to the Fund, effective January 1, 1979, any deduc-
tion for obligations credited to members’ current allowance accounts until they are
actually paid out to members. In past years, after taking into account deductions of
accrued obligations credited to the “current allowance accounts,” the Fund's taxable
income was attributable largely to return on investments. Without the deduction,
the current tax burden of the Fund for 1979 will be many times larger than normal
even though the current obligations to members will be undiminished. The Fund is
not heavily capitalized and this will seriously affect its present financial position
and ability to compete with other title insurance companies.

The Fund seeks a transition period of one year during which the application of
the Act would be postponed. Plans are being made to amend the Fund's laration
of Trust with respect to oblilgations to members created after January 1, 1980, and,
in effect, to reduce any newly created obligations to members by the amount of tax
applicable thereto, but this cannot be done for the year 1979. The full year is needed
by the Fund to adapt its operations and agreements with members to a new plan of
operations which takes into account the provisions of the 1978 Act.

Regresenbatives of the Fund are not aware of any other type of business uRn
which these provisions of the new Act would have such a drastic impact. The
particularly distinctive features of the Fund are that it is a membership type
insurance fund in which most of its operating income, after excluding investment
income and other expenses, is offset by deferred obligations to members in consider-
ation for their issuance of title insurance policies. Thus, the accrual of the deferred
compensation has been a central and dominant feature in the Fund’s accounting for
tax, regulatory and financial pu . Extensive planning during the year 1979 has
been required by the Fund to adjust to the new circumstances created by the Act.
This is not a common problem of taxpayers affected by the Act and, therefore, the
prg%oeed amendment is narrowly drawn.

. e Fund had no reasonable opportunity to call to the attention of Congress the
impact of the Act on the Fund and its inability to adapt to the new provisions
within the limited time allowed. Thus, the special considerations applicable to the
Fund apparently were not taken into account in enacting this legislation. Even
though the amendments made a signiﬁcant change to existing law, the amending
section was termed a ‘“‘clarification.” This may well indicate that even the drafters
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of the legislation did not then have in mind the extremely broad scope of the
provision as it applies to the Fund.

It is clear that the proposed amendment is technical in nature and would not
represent a policy change. Although it is adversely affected by the changes in
section 404 made by the 1978 Act, the Fund does not seek to reverse these policy
decisions or to modify the new language of section 404 in any way whatever.
Instead, the Fund merely seeks a narrowly-drawn one-year postponement of the
effective date of the changes so that it may adapt its operations to them. Congress
undoubtedly would have provided for such a transition period in the 1978 Act had it
been aware of the unique and extremely disruptive effects of the changes on the
Fund's operations. A one-year change in the effective date of a provision is inherent-
ly technical, and does not represent a policy change.

The E;:posed amendment is attached.

pectfully submitted,
' RanpoLPH W. THROWER.

ACT Sec.—. ErFeEcTIVE DATE OF CLARIFICATION OF DEDUCTIBILITY OF PAYMENTS
OF DErERRED COMPENSATION, ETC., TO INDEPENDENT CONTRACTORS

Act Sec.—. Section 133 of the Revenue Act of 1978 (relating to clarification of
deductibility of payments of deferred compensation, etc., to independent contractors)
is amended by striking out subsection (c) thereof and substituting therefor a new
subsection (c):

(c) Effective date—The amendments made by this section shall apply to deduc-
tions for taxable years beginning after December 31, 1978, except that subsection (a)
shall not be effective for taxable years inning before January 1, 1980, with
respect to a plan which defers the payment of amounts credited by an unincorporat-
ed title insurance company organized as a business trust—

(1) which is engaged in the business of providigg title insurance coverage on
interests in and liens upon real property obtained by clients of members, and
19(524) which is subject to tax under section 831 of the Internal Revenue Code of
to seYarate accounts for such members in consideration of their issuance of policies
of title insurance, where no part of such amounts is payable to or withdrawable by
the members until after the period of adverse possession of real property under
applicable state law.

PREPARED STATEMENT OF ROBERT HALLIDAY, PRESIDENT, STAMFORD HISTORICAL
~ Soctery, StAMFORD, CONN.

EXTENSION OF IRC SECTION 2055(EX3) THROUGH DECEMBER 31, 1979

§ 2055(eX2) was adopted in 1969 and provided that thereafter only certain t of
charitable remainders would continue to %ualify for a deduction for Federal Estate
Tax purposes. However, because of the harshness of its application, transitional
provisions were made from time to time through 1978 to permit non-qualifying wills
to be conformed to meet the requirements of the section (§ 2055(eX3)).

The most recent extension, made by Public Law 95-600, was for one year until
December 31, 1978 and came in on the Senate side,

‘Previously, Public Law 94-455 had continued the extension until December 31,
1977. This also came in from the Senate Finance Committee.

There are still old wills in existence which need the help of § 2055(eX3) to conform
to the requirements of § 2055(3X2).

. Al 991150 year extension is needed for the benefit of those cases where decedents died
in .

A particularly hard case indicating the need for extension is a recent legacy toa
Connecticut charity from a long time supporter who died on October 8, 1979 at age
81. The la:iyer who drew the will died some 5 years ago and his legal firm was
discontinued.

The decedent had no real chance to change her will because she was bed-ridden in
the hospital. for over 6 years, had suffered the amputation of a leg, and was under
sedation until she died on October 8, 1979.

Fairness and equity strongly favor a further extension throu%h December, 1979 of
the grovisxotns previously adopted to enable the conformation of old wills to the new
requirement.
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NaTioNAL RURAL ELECTRIC COOPERATIVE ASSOCIATION,
Washington, D.C., November 7, 1979.

Hon. HArRY ByRD,
Chairman, Senate Finance Subcommittee on Taxation and Debt Management,
Dirksen Senate Office Building, Washington, D.C.

DeAR MR. CHAIRMAN: [ am writing on behalf of the ewloym of the rural electric
cooperatives and their associations in support of HR 2797, the Technical Corrections
Act of 1979, as by the House of Egresentatives July 16, 1979. The National
Rural Electric Cooperative Association (NRECA) is the national service organization
for almost 1,000 rural electric systems which serve in 46 states throughout the
United States.

This letter wishes to express general support for HR 2797 and specifically, Section
101(aX4) “Amendment related to Section 131 of the Act” which we feel more
correctli'lafulﬁlls the intent of Congress when it passed the Revenue Act of 1978
(Public Law 95-600).

In the Revenue Act of 1978, Congress preserved the availability of deferred
compensation for the employees of rural electric cooperatives and their national
organizations. The language of Section 457 of the Internal Revenue Code (deferred

_._compensation) in defining rural electric cooperatives and the membership character-
istics of their associations, unintentionally omitted employees of a few rural electric
cooperatives arid one of their national service organizations.

As passed in the 95th Con, , deferred compensation proEams of rural electric
cooperatives and certain of their affiliates were included in the provisions applying
to State and Local government deferred compensation plans. Section 457(dX9XBXi) of
the Code defines a rural electric cooperative as ‘(i) any organization described in
section 501(cX12) which is exempt from tax under section 501(a) and which is
engaged primarily in providing electric service, . . .”

ost rural electric cooperatives are indeed exempt from tax under section
501(cX12) except for some in the Tennessee Valley Authority area. in U.S. v Pick-
wick Electric Membership Corporation, 168F2d 272 (CCA 6, 1946), the cooperatives in
the 6th Circuit were given the right to ob‘ain tax exemption as a nonprofit organi-
zation operated for the promotion of social welfare under section 501(cX4). To briefly
_explain, to maintain tax exemption under section 501(cX12) no more than 15 percent
of income received may be derived from nonmembers. In the TVA area, some
cooperatives were required to service electric customers who were not members,
and, therefore, tax exemption was being revoked due to noncompliance with the 15

rcent income limitation. Accordingly, the 6th Circuit permits exemption under a

ifferent portion of the Code.

The languaﬁe of the Reveanue Act of 1978 would then prohibit these rural electric
cooperatives from offering their employees the opportunity to icipate in a
deferred compensation program. Also, as will be further explained, NRECA would
be prohibited from administering the deferred compensation program because these
501(cX4) cooperatives are members of our organization. We believe this was not the
intent of the legislation.

There is another discrepancy in the legislative language in the accompanying
paragraph (ii) relating to the affiliated organizations. is section permits the
employees of the State and national affiliated service organizations to participate in
the program. The definition of these organizations states “ango organizatxon de-
scribed in section 501(cX6) which is exempt from tax under 501(a) and all the
members of which are organizations in clause (i)’ (my emphasis). This causes
NRECA a compliance problem.

NRECA, as the title connotes, is the NATIONAL service organization of not only
the individual local rural electric cooperatives described in (i), but our membership
also includes other rural electric-related nonprofit organizations, for example
statewide service associations of the rural electric systems.

- - To further give an outline of our membership, let me digress briefly. NRECA's
membership totals 1,029. The breakdown of membership follows:
953 (93 percent) rural electric cooperatives providing electric distribution,
eneration, and transmission services on a mutual or cooperative, nonprofit
asis. These would be 501(cX12) and 501(cX4) electric cooperatives; rural public
power districts in the State of Nebraska that function akin to a rural electric
cooperative, however, they are an instrumentality of the State and exempt from
tax under 501(cX1) (employees would be covered as local government employees
for the purposes of deferred compensation), and public utility districts in the
State of Washington (again the same type of rural electric service).
39 (3 percent) the Statewide service/membership organization exempt from
tax under 501(cX6) and whose employees may participate under clause (ii).
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28 (3 percent) cooperative or nonprofit groups meeting the criteria of NRECA
membership which is to closely relate to the furnishing of electric service in
predominantly rural areas. These members, for example, are computer service
centers owned by electric cooperatives, credit unions of rural electric coopera-
tive employees, a municipally-owned electric wholesaler, regional associations of
rural electric cooperatives, etc. -

9 (less than 1 percent) foreign electric cooperative affiliates that have received
technical assistance from NRECA in conjunction with the Agency for Interna-
tional Development programs. The employees of these cooperatives, of course,
could not participate in any deferred compensation program; the cooperative is
merely a member of NRECA.

Please note, employees of these groups may participate in a deferred compensa-
tion program only if the employer is described in clause (i) or (ii). We are supplying
this information only to illustrate that NRECA’s membership is not solely composed
of rural electric cooperatives exempt from tax under 501(c) (12) and (4). An appropri-
ate language change as contained in the House-passed bill is necessary to accurately
describe our membership.

One other national cooperative organization which shares the rural electric coop-
erative membership of NRECA should be included in the definition in clause (ii).
This is the National Rural Utilities Cooperative Finance Corporation (CFC) which is
a cooperative of cooperatives and exempt from tax under section 501(cX4). It is also
a member of NRECA. This organization was founded to provide financial assistance
to the rural electric cooperatives sursﬁlemental to that provided by the Rural Elec-
trification Administration. So, like NRECA, CFC is also a rural electric cooperative
organization whose emli)loyees should have the opportunity to lgarticipate in a
deferred compensatior;dp an administered for the cooperatives by NRECA.

The changes outlined herein are not intended in any way to change the intent of
Congress. We feel the exclusion of the 501(cX4) cooperatives and service organization
was an oversight and the change in definition in (ii) will only serve to more
correctly describe the complexion of the membership of the rural electric coopera-
tive service organizations.

1 appreciate the Subcommittee’s time, consideration, and continued support of
these changes to the Revenue Act of 1978 as passed the House of Representatives. I
ask that this letter be included in the hearing's record.

Sincerely,

: CAROLYN HERR WATTS,
Legislative Representative.

PREPARED STATEMENT OF RAYMOND B. Onpov, THE HoRMEL FOUNDATION

The Hormel Foundation respectively urges the Committee’s approval of an
amendment to H.R. 2797, the Technical Corrections Act, which would add S. 1190 to
the bill. This measure would permit The Hormel Foundation, as a private founda-
tion, under expressly limited circumstances, to serve as a trustee of a trust in which
it possesses a heneficial interest, even though such trust is a “disqualified person”
‘for purposes of section 4941. This bill establishes a limited exception to relieve a
hardship created for The Hormel Foundation in a recent interpretation by the
Internal Revenue Service of section 4941. -

BACKGROUND

" The Hormel Foundation was incorporated under the laws of the State of Minneso-
ta in 1941 as a charitable foundation. The assets are derived from gifts and bequests
to the Foundation and from certain a{mrchases. -The Foundation may only make
ganctgd to charitable organizations qualifying for exemption under section 501(c) of

e Code. :

The Foundation presently owns outright 91,537 shares or 1.91 percent of the
outstanding common stock of Geo. A. Hormel & Company.

In addition to its other charitable and educational purposes, The Hormel Founda-
tion acts as the duly court affointed and qualified trustee of twenty-one irrevocable
trusts created by George A. Hormel, Lillian B. Hormel, his wife, and Jay C. Hormel,
his son. All such court appointments: were confirmed prior to 1961 and some as
:ﬁrly gségﬂ, and the trusts have been continuously under court supervision since

ose dates.
thAtn of these trists were irrevocable by August 30, 1954 and some of them prior to

at time. -

55169 0 - 80 ~ 22
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The Horrel Foundation has a beneficial interest in each of the trusts of which it
serves as trustee. Indeed, under the laws of Minnesota, the Foundation may act as
Trustee for only those trusts in which it has such a beneficial interest. Minnesota
Statutes 317 et seq. In addition to the shares which are owned outright by The
Hormel Foundation, the trusts of which it is trustee contain 2,066,019 shares of
common stock of Hormel Company which represents an additional 43.01 percent of
the total outstanding common stock of Hormel Comg:mé/.' The Foundation, as
Trustee, votes these shares at Hormel Company stockholders’ meetings. The life
beneficiaries of these various trusts are family members of Jay C. Hormel.* The life
income paid these beneficiaries is fully taxable as in any private trust and no
income tax avoidance occurs. Upon the death of the family members, the Founda-
tion will own 1,919,029 shares or 39.95 percent of the outstanding common stock of
Hormel Company.?

The Foundation has never charged a trustee’s fee against the trusts, but has
always been reimbursed by the trust for any expenses incurred in their administra-
tion. The books and records of the Foundation have been and are audited by
independent certified public accountants, and separate and complete accounts are
maintained for the funds administered by the Foundation as trustee for the trusts.
No charitable funds are expended or used for the benefit of the trust.

During the period in which the Foundation has acted as Trustee of these trusts,
the Foundation has been audited by the Internal Revenue Service at various times
and its exempt status has never n challenged. The Internal Revenue Service
consistently rules that the Foundation was not engaging in prohibited transactions
under the provision of prior law.s In 1971, the Service ruled that the Foundation
qualified for exemption from the provisions of section 4941 until 1979 under section
101(1X2XD) of the Tax Reform Act of 1969, if the provision of services to the trusts
was prohibited by section 4941 of the Code.®

In response to a request for a letter ruling by the Foundation, on July 29, 1977,
the Service ruled that services rendered by the Foundation to the trusts was an act
of self dealing under section 4941 of the e, which would prohibit the continued

rovision of those services for taxable years beginning after mber 31, 1979. The

'oundation disagrees with the Service. While the ruling literally apflies the re-
quirements of section 4941, the Hormel Foundation believes the result was unin-
;,endcled by Congress and would create a hardship which justifies this requested

islation. . )

mmediately following receipt of the IRS ruling, the Foundation actively sought
relief from the substantial adverse effects of the ruling. H.R. 12592 (which is
identical with S. 1190 introduced in this Congress) was passed unanimously by the
House of Representatives on October 10, 1978, but it was not acted upon by the
Senate Finance Committee or considered by the Senate because by then the Con-
gress was about to adjourn.

On February 15, 1979, H.R. 2178, which is identical with H.R. 12592, was intro-
duced in the House of Representatives where it is presengi’ pendinf.

The adverse IRS ruling requires p. e of this remedial legislation as soon as

il:ilet'in order to avoid the risk of harsh penalties being imposed upon the

'oundation.

During consideration of H.R. 2173 before the House of Representatives the Treas-
urg' Départment, on June 27, 1979, suggested that the Foundation should seek
judicial relief. Subsequently, the Joint Committee on Taxation requested the Minne-
sota Attorney General to furnish the Committee with information concerning Min-
nesota trust law which bears upon the i:roposed legislation. By letter dated July 26,
1979, the Minnesota Attorney General responded to the Committee’s request. A
copy of the Attorney General's letter is attached as Appendix D. The Attorney
General's letter refutes the Treasury Department’s position concérning the pathway
of judicial relief to the Foundation. .

. Under Minnesota law, the Attorney General is charged with the responsibility of
enforcing laws relative to charitable entities. The Attorney General’s letter dated
July 26, 1979, states: I

“Although a clear violation of the gelf-dealing provisions of 26 U.S.C. Sec. 4941, or
the parallel provisions of Minnesota Statutes Section 817.165(2) and 501.115(b) (1978)
would be a dpotential basis for removal, it is doubtful whether a letter ruling of the
LR.S. would be sufficiently final or conclusive to establish a violation."Under these
t

! Details relative to these trust holdings are foynd in Appendix A attached.
1 See Appendix A. : .
* See Appendix A. .
¢ Section 503(b) contained penalties for prohibited transactions, including a foundation m'aking
‘. . . any part of its services available on a preferential basis to . . . a member of the family.
* A copy of the letter ruling is attached as Appendix B. :
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circ‘ilmstances, it appears unlikely that the Foundation would be removed involun-
tarily.” .

The Foundation is faced with the following dilemma. It cannot obtain a court
determination as to whether or not it is violating 4941 until after the IRS has
charged a violation of 4941, The charge will not be made by the IRS until some
indefinite time in the future which will be long after any claimed act of violation
occurs and has continued to occur. Until the Foundation is charged with a claimed
violation, it is forced to expose itself to the harsh penalties of 4941. l

It is neither wise judgement nor prudent administration to expose the Foundation
to the risks involved. In order to avoid subjecting the Foundation to these risks and
to resolve the dilemma it seeks legislative relief. :

THE HORMEL FOUNDATION

The Hormel Foundation (the “Foundation'’), is a philanthropic organization incor-
porated under the laws of the State of Minnesota in December, 1941, for religious,
charitable, scientific, literary or educational purposes, with power to “establish,
promote, aid, or engage in business for the purposes mentioned.” The plan of the
Hormels was that ultimately the Hormel Foundation would contro! Geo. A. Hormel
& Co., through holdings of capital stock in the latter. The Foundation was granted
peﬁetual existence, and issued no cagital stock of its own.

embership of the Hormel Foundation is limited, accordinlg_ to the Articles of
Incorporation, to not less than five persons, nor more than fifteen. One-third of
them must be competent businessmen, one an experienced attorney-at-law. All must
be persons whose chief financial interests shall be within the City of Austin and
vicinity, or Mower County, Minnesota, and a majority must be residents and free-
holders of the County.

A substantial step in the fulfillment of the purposes of the Foundation was taken
within a year of its incorporation with the establishment of the Hormel Institute as
a unit of tiie Graduate School of the University of Minnesota. The purpose of the
Hormel Institute is to promote education and research, and has achieved such an
outstanding reputation that today federal and state agencies contribute substantial
sums to its programs. The Institute is the recipient of the most substantial sums
from the Foundation, and its current budget approaches two million dollars annual-

ly.

Substantially all of the Hormel Foundation's assets were contributed to it from
three sources: George A. Hormel, founder of the Hormel Company; Jay C. Hormel,
his son; and Hormel Incorporated, which was a personal holding company of the
Hormel family, terminated prior to the Tax Reform Act of 1969.

George A. Hormel and af' C. Hormel were very remarkable men. Both were
imbued with a spirit of loyalty and dedication to reinvest in the betterment and
welfare of their emuloyees, the community of Austin, Minnesota, and society in

eneral. Because of the philosophies of these men, the Hormel Company has been a
eader in establishing generous programs for the welfare of its employees, including
the guaranteed z:mnualg wage, profit hearing, and the like.

The establishment of the Foundation and the Hormel Institute are additional
evidence of the Hormel’s generosity and desire to help and improve the less fortu-
nate and our society generally. -

In addition to other philanthropic purposes of the Foundation, an extremely
important charitable purpose of the Foundation is to hold and retair. the controlling
interest in the Hormel Company, for the benefit of those communities in which the
company has established plants or processing facilities, particularly Austin, Minne-
sota. Austin is a county seat community of approximately 25,000 people. The sur-
rounding area is agricultural, and Austin js classified as a one-industry city because
such a substantial portion of its income is dependent upon the Hormel Company.
The general executive offices of the company and the company’s oldest and largest
plant are located in Austin, employing over 3,100 persons. The standard of living
and home ownership is high due largely to the economic stability which has been
provided by the company. .

The Hormels felt a tremendous obligation to protect and preserve Austin, Minne-
sota, a community which .they fostered and which was largely dependent for its

. continued existence upon the company which they had created. The Hormel Foun-
dation was the entity they chose to accomplish the objective of protectingaand
preserving that community. The Hormels developed :a plan whereby the Foundation
would presently hold and ultimately own controlling interest in the Hormel Compa-
ny. tlt):ri.ngltgizez course of planning, Jay C. Hormel summarized this intent in a letter
written in :
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With respect to control of Hormel, Inc. in case I should predecease my father, I
don’t see how inheritance tax liabilities possibly could be met in such way as to leave
that control with him or with executors of my estate. However, if the Hormel
Foundation stands up for the purpose of which it is intended, it will hold that part
of my stock which cannot be left in the hands of my family or my executors, and
will vote that stock in the same interests which Father or I would have in mind;
namely, the protection of the integrity of this business in behalf of the community
which is dependent on it. . . . .

This dominant intent to place controlling interest of the Hormel Company in the
Foundation in its own behalf and as Trustee is evidenced by the direct gifts of stock
to the Foundation and the creation of numerous trusts into which substantial stock
interests were deposited.* Twenty-one Hormel trusts were established over a period
of years extending from October 20, 1934, when the first trusts were established,
through August 30, 1954, when Jay C. Hormel died and the final trust created
under his Last Will and Testament me irrevocable. Throughout this period, the
plan to maintain control of the Hormel Company for its charitable purposes and the
greservation of the communitf.y of Austin was undergoing scrutiny and development.

hese trusts are the result of the years of intense and detailed planning b rge
A. Hormel and Jay C. Hormel, whose honorable intention with respect to the trusts
and the Foundation are well documented. .

On at least two occasions, Jay C. Hormel publicly expressed and acknowledged
that one of the primary intents and purposes for the establishment of the Founda-
tion was the preservation of Austin, Minnesota, by preservation of the controlling
interest in the Hormel Company within the Foundation. As Chairman of the Hor-
gnel.Colxg 8ny, Jay C. Hormel expressed his plan to the annual stockholders’ meet-
ing in :

?t is for these practical reasons that this Company considers itself tremendously
dependent upon the well-being of Austin and the livestock area we serve. For that
reason in turn every é)ossible precaution has been taken to see to it that whatever
may happen to individual fortunes, the ownership and control of the Company will
remain in Austin.

One of the agencies which will contribute to this pur in the Hormel Founda-
tion. The Hormel Foundation was established as a public corporation for scientific,
educational, and public interest purposes within Minnesota, particularly in ‘the
vicinity of Austin and Mower County. The Hormel Foundation is a trusteeshig
which will eventually hold a large ownership in Geo. A. Hormel & Company an
can be counted on to so vote its stock in the compan{ as to make sure that control
will never be exercised in a way which fails to keep the best interests of Austin and
the surrounding community as its prime purpose.

Similarly, in 1949, Jay C. Hormel, as co-founder of the Hormel Foundation, stated
at the dedication of the Hormel Institute:

The Hormel Foundation was established as a public corporation for scientific,
education, and public interest puag:)ses within Minnesota, particularly in the vicini-
ty of Austin and Mower County. The Foundation is a trusteeship which will eventu-
ally hold a large ownership in Geo. A. Horme] & Co. and can be counted on to so
vote its stock in the company as to make sure that control will never be exercised in
a way which fails to keep the best interests of Austin and the surrounding commu-
nity as its prime pu X

e present beneficiaries of nineteen of the twenty-one trusts have previousg
acknowledged, st:fported and ratified the expressed purpose and intent of Jay C.
Hormel, George A. Hormel and Lillian B. Hormel to place with and have retained
in the Foundation and the trusts the controlling interest of Geo. A. Hormel &
Company. The beneficiaries have stated in affadivits presented to a Minnesota
Probate Court that it was the intention of the grantors to place a controlling
interest of the Hormel Company in the trusts and the Foundation,

The retention of the Hormel Company stock and the trusteeship of the trusts by
the Foundation has not onlg fulfilled the intention of the-Hormels in their creation,
but has served the charitable purposes intended by the Hormels for the benefit of
Austin, Minnesota and society in general. The Foundation has never failed to
distribute its income and consistently distributes the income on a current basis. The
Foundation has never engaged in self-dealing."It has never made investments which
would jeopardize its charitable purposes, nor has it engaged in any speculative
trading activities. The Foundation does not borrow or lend money. It has no unpro--
ductive assets. - :

The Foundation has never expended a:(ljl;dmonegl for items classified as “taxable
expenditures” under Section 4945 of the Code. It has never attempted to influence

[ ]

¢ Details relative to the trust holdings are set forth in Appendix A.
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legislation, or to influence the outcome of any election. It has never made a grant to
an individual for any purpose. The Foundation has never engaged in any financial
transactions unrelated to its chdritable purposes, nor has it ever had any unrelated
business income.

From the date of its incorporation until November 30, 1978, the total income of
the Foundation equalled $9,050,382.00. For this same period, administration ex-

nses totalled only $658,234.00, and the Foundation contributed a total of

,801,198.00 to tax exempt, charitable, educational, religious, and scientific organi-
zations. It is apparent that the Foundation's income has been very substantial,
while the cost of administration has been minimal. Substantially all of the income
of the Foundation has been derived from dividends on Hormel Company stock.

The total estimated tax benefits to the Hormels for contributions to the Founda-
tion were $485,000.00. This tax saving is insubstantial when compared with the
benefits received from the Foundation since its creation, and its record proves that
it has trt;gl fulfilled the role intended by Congress when exemption from taxation
was granted.

The honorable intentions of the creators of the Foundation and its donors are well
established and should be preserved. There was no evil, nor is there any evil, in
usin%l the Foundation as the means to fulfill the objectives for Austin and society
which were sought by the Hormels. If the Hormels had any suspicion that the law
would one day attempt to nullify and destroy this means, they would have pre-
scribed another method. They were all deceased long before the enactment of the
Tax Reform Act of 1969, and all of their trusts and plans were irrevocable at least
fifteen years prior to enactment. .

THE IRS RULING

On July 29, 1977, the Internal Revenue Service issued a ruling to the Hormel
Foundation concluding that, where a trust is a “disqualified person” (i.e. where a
“disqualified person’” owns more than 35 percent of the beneficial interest in the
trust), rendering services to the trust bir the Foundation will constitute an act of
self-dealing. The ruling is based upon a literal interpretation of Section 4941 of the
Code, which reads in pertinent part: .

(a) SELF-DEALING.—

(1) In general. —For émrpows of this Section, the term ‘self-dealing” means any
direct or indirect . . . (C) furnishing of goods, services, or facilities between a private
foundation and a disqualified person . ..

(2) Special rules,.—For purposes of Paragraph (1)— . . . (D) The furnishing of ﬁods,
services, or facilities by a private foundation to a disqualified person shall not be an
act of self-dealing if such furnishing is made on the basis at least as favorable as
th%tl' which such goods, services or facilities are made available to the general
public.

The Service ruled that the Foundation was incapable of rendering services as
trustee to the general public under Minnesota's law, and, even if it were rendering
such services to the public, the services are not substantially related to the Founda-
tion's charitable pur pursuant to the requirements of Section 53.4941-
(dX3XbX1) of the Regulations. Therefore, upon expiration of the present exemption
under § 101(10X2XD) of the Tax Reform Act of 1969 and the IR.S. letter ruling
issued on September 14, 1971, pursuant to that exemption, the Hormel Foundation
will have to cease trusteeship of the trusts. This exemption terminates for taxable
years beginning after December 31, 1979,

RATIONALE FOR AMENDING SECTION 4941

Applying the strict letter of § 4941 to the Hormel Foundation would produce a
result which was not contemplated when Congress enacted the 1969 changes in the
sélf-dealing provisions. As it is presently structured, § 4941 would deprive the Foun-
dation of the abilitg' to protect and preserve the remainder interests in the trusts as
contemplated by the grantors when both the Foundation and the trusts were cre-
ated, even though its application to those peculiar facts fails to advance the original
pu : of the 1969 changes.

e Tax Reform Act of 1969 created a new Code section, § 4941, to replace the
self-dealing provisions then contained in § 503(b). Prior law had employed an arm’s
length standard for determining the existence of self-dealing, a subjective standard
which, when coupled with dispro%o;rtlonate sanctions, proved largely ineffective.
Therefore, according to the Senate rt: i

To minimize the need to apply subjective arm’s length standards, to avoid the
temptation to misuse private foundations for noncharitable purposes, to provide a
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more rational relationship between sanctions and improper acts, and to make it
more practical to properly enforce the law, the Committee has determined to
generally prohibit self-dealing transactions and to provide a variety and graduation
of sanctions . . . (Senate Finance Committee Report, H.R. 13270, S. Rep. No. 91-552,
91st Cong. 1st Sess. (1969), 29.)

Among the enumerated categories of self-dealing prohibited by the 1969 Act is the
furnishing of goods, services or facilities by a disqualified person to a private
foundation, or by a private foundation to a disqualified person. As the Senate
Committee Report states, “A self-dealing transaction may occur even though there
has been no transfer of property betwéen the foundation and the disqualified
person.” Id. at 29. Such is the situation when a foundation provides a service to a
disqualified trust as trustee. . )

But even while these general categories of abuse were recognized by the 1969 Act,
Congress realized that there were at least some ¢t of transactions in these
categories which carried either so little potential for abuse, or, when the new rules
were strictly applied, imposed such a hardship, as to require exception from the
ggneral rule. In fact, Congress exempted split-interest trusts created prior to May

, 1969 from the general requirement of the Act that they be restri in the same
manner as private foundations. Treas. Reg. 53.4947-1(cX5X1976). Twenty of the
- Hormel trusts are split-interest trusts, i.e., trusts having both charitable and non-
charitable beneficiaries, and are therefore exempt from inter alia, self-dealing re-
strictions, because the trusts were created prior to May 27, 1969.

Similarly, split-interest trusts are exempted from the stock ownership and specula-
tive investment requirements applicable to private foundations under certain cir-
cumstances and regardless of when created, because, as noted by the Senate Fi-
nance Committee: . . . the interest of charity in the trust property is not
substantial enough in relation to the interests of the noncharitable beneficiaries to
warrant the imposition of restrictions on the trust's investments. In other words,
since it is unlikely that the use of a nonexempt trust in these situations would give
rise to the problems of conflict of interest and diversion of attention from the
interests of charity to which these restrictions and requirements are directed, it
does not appear appropriate to apply them in these cases. (Senate Report No. 91-552
91st Cong. 1st Sess. ——(1969).)

One of the circumstances justifiying the exemption is, as here, where the charita-
ble interest is a remainder interest. .

Therefore the 1969 Act clearly established a policy precedent for the action
requested by the Hormel Foundation today. It chose to exclude from the prohibi-
tions trust arrangements created prior to 1969, and chose to exclude from certain
restrictions trust arrangements where the interest of the foundation was only a
remainder interest. Yet, while excluding those trust arrangements, because of in-
equitable results and little likelihood for abuse, Congress was not confronted with
the same problems when viewed from the perspective of the Foundation. Had
Congress been faced with this problem, we believe it would have been addressed in
the same manner as spilt-interest trusts.

However, under present law, the curious result is that while the twenty trusts
would not be engaging in acts of self-dealing by receiving trust services from the
Foundation (because it bears so little potential for abuse), the Foundation is pre-
cluded from providin%vthe services because it would be self-dealing when viewed
from its perspective. We do not believe this curious result was either intended or

ecessary.

The legislation sought by the Hormel Foundation is not even as broad as the
exemption f'ranted to split-interest trusts. Undoubtedly, a blanket exclusion from
the self-dealing prohibitions would open the door to widespread potential for abuse.
But neither the logic nor the reason underlying the application of the self-dealing
requirements to é)rivate foundations with réspect to_ disqualified trusts, and the
exemptions provided to those rules, justifies their application to the Hormel Foun-
dation in this case. To the contrary, a narrow exception to thosé requirements,
permitting a foundation to serve as trustee for a trust in which it has a beneficial
interest and where the trust was irrevocable prior to October 9, 1969, has little
potential for abuse and substantial precedent in prior Committee action.

It iz conceivable that denying exemption from self-dealing rules to such trusts,
while permitting them exemption from other requirements, was due to the range of
abuse which such a broad exemption could imply. This is particularly true in ight
of the fact that self-dealing requirements were contained in the law prior to 1969
and a blanket exclusion could be employed to obtain even more lenient treatment
than may have existed before. At the same time, it is equally plausible that the
Committees were neither confronted by the trustee question, nor presented with a
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limited exception. Indeed, the problem had not existed with respect to such arrange-
ments, since they had been consistently approved by IRS.

The proposed Bill permits a very limited exception to the self-dealing prohibitions
which is consistent with existing exceptions. Similar to activities presently exempt-
ed, the Hormel Foundation serves as trustees pursuant to an irrevocable instrument
wh'ch was binding long before enactment of the 1969 changes and which was, at the
- time it was entered, consistent with the self-dealing prohibitions. Thus, there is
neither the potential for a transaction entered into for purposes of taking advantage
of the exception, nor a liberalization of prior law. Further, there is even less
likelihood (than with respect to other transactions presently exempted) thst render-
ing services as a trustee would impair the foundation or provide an undue advan-
tage to a disqualified person. This is true because of the fiduciary standards imposed
by state law in the administration of the trusts and the competing interests of the
life tenants remaindermen which render the transaction one of arm’s length.

The proposed bill does, however, suggest two possible liberalizations of existing
exemption standards for which we believe the Subcommittee must be given substan-
tial justification. We feel such justification is present in the Hormel Foundation

case. .

Each of the present exemptions requires that the exempted, activity be conducted
on terms as favorable as such activity is conducted with the general public. The
regulations have interpreted this requirement to mandate the service to be offered
to the general public and to be substantially related to the foundation’s charitable
purpose. We believe these requirements to be both necessary and reasonable. IRS
has ruled that the Hormel Foundation does not offer its services as trustee to the
general public and that, even if it were to offer such services, they would not be
substantially related to its charitable purpose.

The requirement that services be made available to the general public is, of
course, necessary to insure that services are not selectively provided to disqualified
persons, by establishing an objective standard to insure the neutral effect of the
exempted transaction. However, as previously noted, Minnesota law forbids the
Foundation to act as trustee in circumstances other than those most likely involving
a disqualified person. Failure to offer such service generally does not, therefore,
result from the Foundation’s attempt to provide a service solely for the benefit of
disqualified persons, but from a wholly unrelated restriction forbidding it to do
otherwise. The effect of state law should not be a bar to the Hormel Foundation in
this instance, particularly since the law supports rather than hinders the purposes
of the 1969 amendments by restricting noncharitable activities to those areas in
which there is a charitable benefit to be derived.

The Foundation’s bill proposes an enforcement alternative, permitting it to pro-
vide such services to the disqualified trust on such terms and conditions as the
Internal Revenue Service determine are reasonable, based upon all of the facts and
circumstances. While this standard lacks some of the objectivity which the 1963 Act
has introduced, there is ample precedent for the standard, and, because it would
apply, at most, in only a few instances, no significant administrative burden would

imposed on IRS.

The remaining alteration of existing rules pertains to moderating the require-
ment that the exempted activity be substantially related to an exempt purpose of
the Foundation. The Service has concluded that service as a trustee under Hormel’s
circumstances does not substantially relate to an exempt purpose. The Bill would
exempt the activity despite the adverse ruling and, therefore, would have the effect
of moderating an existing rule. Again, while the Foundation does not wish to
subvert the strictures of present law, but rather only to obtain relief from what we
believe to be an unintended result, we feel such a moderation to be justified under
the peculiar circumstances presented by the Hormel case.

The Hormel Foundation may act as trustee only for a trust in which it holds a
beneficial interest. As trustee, the fiduciary duty runs both to the life tenants and
the remainderman, i.e, the Foundation. Upon termination of the life estate, the
Foundation will be thé recipient of the rewards of its sound trusteeship which may
then be employed in its various charitable activities. Certainly, this more than
indirectly furthers the charitable purpose of the Foundation, and, at the least, as
much as other presently exempted activities. Further, providing such services to
those trusts, the grantors of which have chosen to benefit the Foundation with a
beneficial interest—and only those trusts—provided a strong inducement to making
such contributions, thereby substantially furthering the charitable purposes for
which the Foundation was organized. This was, of course, the rationale underlying
the Minnesota law.
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Under the particular circumstances of the Hormel case, the provision of services
as trustee on a reasonable basis to a trust whose grantors have given the Founda-
tion a beneficial interest and a charitable mandate, substantially supports and
furthers its exempt purpose.

CONCLUSION

The Hormel Foundation respectfully urges the Committee to adopt S. 1190. The
bill is consistent with other exemptions to the self-dealing prohibitions for binding
legal relationships existing prior to 1969 and provides concommitant safeguards
against the type of abuse which the 1969 changes envisioned. The Horme! Founda-
tion is as deserving of the same exemption with respect to its then-existing binding
legal relationships as those previously granted, and believes that had the respective
committees, the Congress, and the Foundation known of the effect of the recent IRS
interpretation, such an exemption would have originally been sought and granted.

ArPENDIX A.—THE HORMEL FOUNDATION

(A) The Foundation, as trustee of Jay C. Hormel Trust No. 1 (which is an inter
vivos trust created by Jay C. Hormel on July 16, 1934), and as trustee of Jay C.
Hormel Trusts Nos. 101, 102, 103, 201, 202, 203, 301, 302, 303 (which are inter vivos
trusts :ated by Jay C. Hormel on December 26, 1950), holds 1,744,840 shares or
36.32 percent of the total outstanding common stock. Jay C. Hormel died on August
30, 1954. The income from these trusts is payable to the wife and descendants of Jay
C. Hormel for life and such income is fully taxable when received by the beneficia-
ries as in the case of any other private trusts. There is absolutely no tax avoidance.
Upon the death of said wife and descendants all of said stock becomes the absolute
property of The Hormel Foundation.

(B) The Foundation, as trustee of Geo. A. Hormel Trusts Nos. 3, 4, 5 and 6 (which
are inter vivos trusts created by Geo. A. Hormel on October 20, 1934), holds 36,960
shares, and as trustee of a trust created under the Last Will and Testament of Jay
C. Hormel, holds 45,692 shares, or a total of 82,652 shares or 1.719 percent of the
total outstanding common stock. The income from these Geo. A. Hormel trusts is
payable to the wife and sons of Jay C. Hormel for life; the income from this Jay C.
Hormel trust is payable to a sister-in-law of Jay C. Hormel for her life; the income
is fully taxable when received by the beneficiaries as in the case of any other
private trusts. There is absolutely no tax avoidance. Upon. the death of said benefi-
ciaries, all of said stock becomes the absolute property of The Hormel Foundation.

(C) Upon the deaths of the above-mentioned life income beneficiaries the Founda-
tion will own absolutely 1,919,029 shares or 39.95 percent of the total outstanding
stock of the Hormiel Company.

(D) The Foundation, as trustee of Geo. A. Hormel Trusts Nos. 13 and 14, which
are inter vivos trusts created on December 23, 1943, and Lillian B. Hormel Trusts
Nos. 1 and 2 which are inter vivos trusts created on February 19, 1946, and the
trust created under the Last Will and Testament of Lillian B. Horme! dated Febru-
ary 19, 1946, holds 238,527 shares or 4.96 percent of the total outstanding common
stock of the Hormel Company, The life beneficiary of these trusts is Germaine D.
Hormel, Widow of Jay C. Hormel. Upon her death the total stock will be distributed
to the descendants of Jay C. Hormel. These trust are fully taxable. The Foundation
will receive no ownership in these shares.

APPENDIX B

DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,
Washington, D.C., September 14, 1971.

Mr. RaymonD B. ONpoOV,
The Hormel Foundation,
Austin, Minn.

GeENTLEMEN: We have considered your request for a ruling that certain acts of the
Foundation will not be treated as acts of self-dealing described in section 4941(dX1)
of the Internal Revenue Code.

You were recognized as exempt from Federal income tax under the predecessor of
section 501(cX3) of the Code on April 21, 1943. In addition to the performance of
your charitable and educational activities, you serve as trustee for 21 irrevocable
trusts created by !our founder, George A. Horme), his wife, Lillian B. Hormel, and
tllsggr only child, Jay C. Hormel. All of these trusts were irrevocable by August 30,
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In 19 of the 21 trusts the income beneficiaries are disqualified persons, and in the
remaining trusts, the income beneficiaries are not disqualified persons with respect
to the Hormel Foundation. In 14 of the 19 trusts having disq‘tllaliﬁed persons as
income beneficiaries, you have a vested remainder interest. In the other five trusts
you have a contingent remainder interest. You have never charged a separate
trustee’s fee against said trusts. However, you have always been reimbursed by said
:;usts for any moneys expended by you which are incurred in the administration of

e trusts.

You do not comingle the funds of the trusts with your own funds. Separate and
complete accounts and records are maintained for your own assets and for the funds
which you administer for the trusts. No charitable funds are expended or used for
the benefit of the trusts.

You have uested a ruling that assuming the administration of the trusts
constitutes self-dealing under section 4941 of the Code, that section 101(1X2XD) of
the Tax Reform Act of 1969 is a};lplicable.

Section 101(1X2XD) provides that section 4941 of the Code shall not apply to the
use of goods, services, or facilities which are shared by a private foundation and a
disqualified person until taxable years beginning after December 31, 1979, if such
use is pursuant to an arrangement in effect before October 9, 1969, and such
arrangement was not a prohibited transaction, within the meaning of section 503(b),
at the time it was made and would not be a prohibited transaction if such section
continued to apply.

Serving as trustee for the 19 trusts in which both you and disqualified persons .
have an interest constitutes the shared use of %oods, services, or facilities pursuant
to an arrangement in effect before October 9, 1969, that was not a prohibited
transaction (within the meaning of 503(b)) at the it was made and would not be a
prohibited transaction if such section continued to applﬁ. Therefore, section 4941 of
the Code shall not apply to such activities for taxable years beginning before
December 31, 1979.

We are advising the District Director, St. Paul, Minnesota, which is your key
district for exempt organization matters of our ruling.

Thank you for your cooperation.

Sincerely yours,
LINDER HAMBLEN,
Director, Miscellaneous
and Special Provisions Tax Division.

-

APPENDIX C

DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,
Washington, D.C., July 29, 1977.

Mr. RaymonD B. OnDov,
Austin, Minn. -
DearR MR. ONDov: The enclosed cogy of a ruling letter is sent to you under the
provisions of a power of attorney you have on file with us.
Sincerely yours,
MirtoN CERNY,
Chief, Rulings Section 2,
Exempt Organizations, Technical Branch.
Enclosure.
DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,
Washington, D.C. July 29, 1977.

The HormEeL FouNpaTION,
Austin, Minn.

Lapies AND GENTLEMEN: This is in reply to your letter of September 30, 1976, in

which you requested a ruling concerning the application of section 4941 of the
Internal Revenue Code of 1954,
. The information indicates that the foundation serves as trustee for nineteen
irrevocable trusts, in which the income beneficiaries are disqualified persons with
respect to the foundation. In fourteen of the trusts, The Hormel Foundation is the
vested remainderman, and in five of the trusts, the foundation is the contingent
remainderman.

The trusts reimburse the foundation for one-half of the foundation’s directors’ fees
and for expenditures incurred in the administration of the trusts. No other charges
are made to the trusts.
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The foundatjon administers and has administered in the past a limited number of
annuity bond funds and life income gifts for individuals, none of whom are disquali-
fied persons. No charges are made to these funds other than the expenses of
operation and administration. Minnesota law prohibits a nonprofit corporation such
as The Hormel Foundation to act as trustee for a private trust unless the corpora-
tion is given an interest in the trust assets.

In a ruling dated September 14, 1971, the Internal Revenue Service concluded
that, under section 101(1X2XD) of the Code (now section 53.4941(d)-4(d) of the reaga-
tions), the foundation would not be subject to taxes under section 4941 of the e
before December 31, 1979.

A conference was held at the Internal Revenue Service National Office in Wash-
ington, D.C. on December 16, 1976.

ion 4941(dX1XC) of the Code provides that the term “self-dealing” means any
direct or indirect furnishing of goods, services, or facilities between a private foun-
dation and a disqualified person.

Section 4946(aX1XG) of the code provides that a disqualified person includes a
trust in which members of the family of a substantial contributor to the foundation
own more than 35% of the total beneficial interest.

Section 4941(dX2XD) of the Code provides that the funishing of goods, services, or
facilities by a disqualified person to a private foundation shall not be an act of self-
dealing if such furnishing is made on a bas:s no more favorable than that on which
such goods, services, or facilities are made available to the general public.

Section 53.4941(d)-3(bX2) of the foundation Excise Tax regulations provides that
the term ‘‘general public” shall include those persons who, because of the particular
nature of the activities of the private foundation, would be reasonably exiected to
utilize such goods, services, or facilities. This paragra%h shall not apply, however,
unless there is a substantial number of persons other than disqualified persons who
are actually utilizing such goods, services or facilities. .

Section 53.4941(d)-3(X1) of the regulations provides that section 4941(dX2XD) of
the Code shall not apply in the case of goods, services, or facilities furnished later
than May, 1973, unless such goods, services, or facilities are functionally related,
within the meaning of section 4942(;X5), to the exercise or performance by a private
foundation of its charitable, educational, or other purpose or function constituting
the basis for its exemption under section 501(cX3).

Section 4942()X5XB) of the Code defines the term “functionally related business”
to mean

(A) A trade or business which is not an unrelated trade or business (as defined in
section 513), or

(B) An activity which is carried on within a larger aggregate of similar activities
or within a larger complex of other endeavors which is related (aside from the need
of the organization for income or funds or the use it makes of the profit derived) to
the exempt purposes of the organization. See also section 53.494(a)-2(cX3XiiiXa) of
the regulations.

Section 513 of the Code defines the term “unrelated trade or business’ to mean,
any trade or business the conduct of which is not substantially related (aside from
the need of such organization for income or funds or the use it makes of the profits
derived) to the exercise or performance by such organization of its charitable,
educational, or other purpose or function constituting the basis for its exemption,

Section 53.4942(a)-2(cX3XiiiXb) of the regulations illustrates the meaning of “func-
tionally related” with two examples:

Example (1)~—~X, a private foundation, maintains a community of historic value
which is open to the general public. For the convenience of the public, X, through a
wholly owned, separately incorporated, taxable entitiy, maintains a restaurant and
hotel in such community. Such facilities are within the larger aggregate of activities
which makes available for public enjoyment the various buildings of historic inter-
est and which is related to X's exempt -purpose. Thus, the operation of the restau-
rant and hotel under such circumstances constitutes a functionally related business.

Example (2)—Y, a private foundation;-as part of its medical research program
under section 501(cX3), publishes a medical journal in carrying ‘out its exempt "
purposes. Space in the journal is sold for commercial advertising. Notwithstanding
the fact that the advertising activity may be subject to the tax imposed by section
511, such activity is within a larger complex of endeavors which makes available to
the scientific community and the general public developments with respect to
medical research and is therefore a functicnally related business.

Section 494T(a)2XC) of the Code provides that in the case of a trust which is not
exempt from tax under section 501(a), not all of the unexpired interests in which
are devoted to one or mcre of the purposes described in section 170(cX2XB), and
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which has amounts in trust for which a deduction was allowed under certain
sections of the Code, section 4941 shall not apply to any amounts transferred in
trust before May 27, 1969.

The Hormel Foundation is not a non-exempt charitable trust, but is an exempt
organization under section 501(cX3) of the Code. Because the foundation may only
make grants to charitable organizations exempt under section 501(cX3) of the Code,
all of its unexpired interests are devoted to gurposes described in section 170(cX2XB)
of the Code. Therefore, section 4947(aX2XC) of the Code does not apply to The
Hormel Foundation. :

If the income beneficiary of each of the nineteen trusts owns more than 35
percent of the total beneficial interest in each trust, then the nineteen trusts are
disqualified persons with respect to The Hormel Foundation. Section 4946(aX1XG) of
the Code. By acting as trustee for the trusts, the foundation is furnishing services to
disqualified persons.

ile the foundation provides the same services to some annuity bond funds and
life income gifts, none of which benefit disqualified persons, the number of such
funds and gifts is not substantial. The general public would not ordinarily be
expected to utilize the kinds of services the foundation Erovides, particularly since
Minnesota law precludes the general public from making use of such services.
Section 53.4941(d)-3(bX2) of the regulations. Therefore, the foundation’s services are
not available to the general public. Section 4941(dX2XD) of the Code.

Even if the foundation’s services were offered to the general public, such services
are not "functionally related” to the foundation’s other activities and endeavors.
Section 53.4941-(d)3(bX1) of the regulations. The services are an unrelated trade or
business because they are not substantially related to the exercise or performance of
the foundation’s exempt pu . Acting as trustee for trusts does not further the
exempt purposes of the foundation, but simply contributes to the foundation’s fund-
raising activities. Section 513 of the Code. tion 4942(jX5XB) of the Code. The
foundation’s services are not offered for the convenience of the public, nor do they
make available to the public results of any research. Examples (1) and (2) of section
53.4942(a)-(2XCX3XiiiXb) of the regulations.

We conclude that, if the trusts are disqualified persons with respect to The
Hormel Foundation, the foundation’s services of acting as trustee for nineteen
irrevocable trusts, the income beneficiaries of which are disqualified persons, consti-
tutes self-dealing within the meaning of section 4941(dX1XC) of the Code.

If the income beneficiary of each of the nineteen irrevocable trusts does not own
more than 35 percent of the total beneficial interest in each trust, then the nineteen
trusts are not disqualified persons with respect to The Hormel Foundation. If the
trusts are not disqualified persons, we conclude that the foundation’s services of
acting as trustee for the nineteen trusts does not constitute self-dealing within the
meaning of section 4941(dX1XC) of the Code.

Your District Director, St. Paul, Minnesota, is being advised of this action.

Sincerely yours,
MiLTOoN CERNY,
Chief, Rulings Section 2,
Exempt Organizations, Technical Branch.

STATE OF MINNESOTA,
OFFICE OF THE ATTORNEY GENERAL,
St. Paul, July 26, 1979.

Re The Hormel Foundation and H.R. 2173.

Howarp WEINMAN, Esq.,
Joint Committee on Taxation,
Longworth House Office Washington, D.C. )

Dear MRr. WeiNMAN: There is currently before Congress a bill (H.R. 2173) to
amend the Tax Reform Act of 1969 so as to permit the Hormel Foundation of
Austin, Minnesota, to continue as trustee of certain split-interest trusts. You recent-
ly inquired about certain aspects of Minnesota trust law which might bear upon the
pro legislation.

e Hormel Foundation is the trustee of nineteen split-interest trusts, the income
of which is payable to descendants of George A. Hormel, and in each of which the
Hormel Foundation has a vested or contingent remainder interest. Together, these
trusts contain a controlling interest in the George A. Hormel Company, the princi-
pal employer in Austin. The United States Internal Revenue Service has concluded
that the Hormel Foundation will be engaged in a prohibited act of self-dealing,
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under 26 U.S.C. § 4941, if the Foundation continues to serve as trustee of these
trusts after December 31, 1979. H.R. 2173 would amend § 4941 and effectively
authorize the Foundation to remain as trustee for an additional ten years.

It is my understanding that the Department of the Treasury opposes H.R. 2173, in
part on the ground that the Foundation should avail itself of possible judicial
relief—i.e., seek to resign as trustee of the trusts—before seeking special legislation.
You have asked whether, under Minnestoa law, there is any obstacle to such a
resignation.

In trust proceedings, as you know, wide discretion is vested in the presiding judge.
This is particularly true with regard to the resignation of a trustee. To resign, a
trustee must offer a reasonable basis for his resignation, and he must obtain the
approval of the court. Minn. Stat. § 501.42 (1978). Beyond this, it is impossible to say
much about what will constitute adequate cause in a particular case.

The Hormel Foundation contends that a Minnesota court would not authorize the
Foundation to resign, because such a resignation would defeat the intentions of the
settlors of the trusts. The settlors, members of the Hormel family, intended that the
Foundation as trustee of the trusts, would control the Hormel Company and operate
it for the betterment of the area in which it is located. However, this obligation is
set forth in the by-laws of the Foundation and does not appear in the instruments
governing the trusts themselves. For this reason, the Foundation argues, any succes-
sor trustee would not be bound by the duty to retain control of the Company, and
the purposes of the settlors would be frustrated.

The discretion of the presiding court is simply too great to permit meaningful
conjecture whether this possiblity would preclude resignation by the Foundation.
The issue would be complicated by the question whether the settlors’ intentions are
compatible with the policies underlying the Tax Reform Act of 1969, and by the
additional question whether the trust instruments might be construed so as to
incorporate the duty to retain control of the Company, thus obligating a successor
trustee to effectuate the settlors’ plan.

In any event, questions concerning a voluntary resignation may well be moot. Mr.
Raymond Ondov, attorney for the Foundation and a member of its board of direc-
tors, has informed me that the Foundation would consider resignation an abdication
of its fiduciary duty, because resignation would defeat the intention of the settlors
and because the Foundation does not consider the issue to be ripe for adjudication.
Accordingly, the Foundation would resign only under compulsion.

Thus, the possibility of judicial relief would not arise upon the trustee’s petition to
resign, but only upon a petition (e.g., of a beneficiary, or of this office) to remove the
Foundation as trustee. While this office cannot, under Minnesota statutes, offer a
legal opinion as to the outcome of such a proceeding, it is possible to observe that
removal of a trustee is an extraordinary remedy, and is not often granted in the
absence of clear evidence of a material breach of fiduciary duty. Although a clear
violation of the self-dealing prohibitions of 26 U.S.C. § 4941, or the parallel provi-
sions of Minn. Stat. §§ 317.1652) and 501.115(b) (1978) would be a potential basis for
removal, it is doubtful whether a letter ruling of the LR.S. would be sufficiently
final or conclusive to establish a violation. Under these circumstances, it appears
unlikely that the Foundation would be removed involuntarily.

This office takes no position with regard to the merits of H.R. 2173. We do point
out that, aside from the questions you have raised, the bill appears to present the
broad policy question whether Congress intends to prevent a charitable foundation
from controlling a non-charitable corporation for the benefit of a particular commu-
nity.

It may be that this issue was conclusively resolved by the enactment of the Tax
Reform Act of 1969, with its excess business holdings provisions, but H.R. 2173 does
appear to raise the issue, and we simply call it to the Committee's attention.

Sincerely yours,
D. DouGLAS BLANKE,
Special Assistant,
Attorney General.
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NATIONAL MILK PRODUCERS FEDERATION,
Washington, D.C., November 8, 1979.

Mr. MICHAEL STERN,
Staff Director, Committee on Finance,
Dirksen Senate Office Building, Washington, D.C.

DearR MR. STERN: This statement is submitted in response to the Committee on
Finance notice of October 16 regarding hearings by its Subcommittee on Taxation
and Debt Management on the Technical Corrections Act of 1979.

The National Milk Producers Federation is a farm commodity organization repre-
senting nearly all of the several hundred dairy marketing cooperatives serving their
dairy farmer members and the nation’s consumers. As such it is interested in any
;:hanges in tax law which directly affects these cooperatives or the nation’s dairy
armers.

We are therefore concerned about the application of the alternate mimimum tax
for taxpayers other than corporations as found in Section 421 of P.L. 95-600.

The conference report on this tax would indicate that it is intended to apply
against preferential income items. The explanation of the House bill (p. 263) state:
“The House hill removes capital gains as an item of tax preferences subject to the
existing 15-percent minimum tax. However, the bill provides for the imposition of
an alternative minimum tax.”

In discussing the Senate amendment the conference report (p. 264) indicates: “In
general the preferences for purposes of the new alternative minimum tax are the
same as under present law.”

While the intent of this new section of the law may have been to have it apply to
preference income items it is written so that it can apply to ordinary income (i.e.
income from other than preferential sources) over $20,000, if there are offsets as
investment credit, either current or carried over. We do not believe this was the
it})ltent of this legislation. We also believe this can be corrected by a very minor
change.

Our concern arises because of the impact this section of Public Law 95-600 could
have on farmers, most of whom operate as self-employed (unincorporated) entities
and who in many instances will have investment credits to apply against their 1979
tax

The new Section 55 of the law requires the imposition of the alternate tax to the
extelx}:d that it exceeds the individual’s regular tax after various credits have been
applied.

To illustrate our point: Assume a farmer has a taxable income for 1979 of $25,000,
all of which is from his self-employed farming operation and none of which is from
capital gains or other preference items. Assume also that he has investment credits
(either current or carried forward) more than sufficient to offset his regular tax. His
regular tax, therefore, is zero. His alternative minimum tax is $500
(($25,000—$20,000) x 10 percent). He will owe this even though he has had no
preference income items.

It is recognized that the reduction of the regular tax may also occur through the
use of non-refundable credits other than investment credit. We have focused on the -
latter, however, because, in addition to its being the most applicable of the credits to
the farmers we represent, the use of the inveatment has been considerably extended
by Public Law 95-600. Yet to the extent that it applies in the above illustration the
computation of the $500 tax is the direct result of the use of this investment credit,
while no such computation would be made if there had been no such credit. To that
extent the benefits to the taxpayer of the investment tax credit are nullified.

If it was the intent of the committee to fundamentally have this alternate tax
apply against preference income items it is our belief that this can be readily
corrected without loging the intent, or the impact, of the alternate minimum tax. It
is suggested that this tax be computed against the regular tax before the credits are
taken, rather than after. The provision that nonrefundable credits not apply against
the extra tax determined by the alternate method could be retained.

Sincerely,
PATrICK B. HEALY, Secretary.
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HEDRICK AND LANE,
Washington, D.C. November 14, 1979.

Mr. MICHAEL STERN,
Staff Director, Committee on Finance,
Dirksen Senate Office Building, Washington, D.C.

Dear MR. STErN: Transmitted herewith are five copies of a statement covering a
pfoposed amendment to Section 401(k) of the Code to cover money purchase pension
plans.

Please include the statement in the record of the November 7, 1979 hearings on
the Technical Corrections Act of 1979.

Respectfully submitted,
WARREN ErriorT.

Enclosures.

SectioN 401(x) oF THE INTERNAL REVENUE CopE SHouLD BE AMENDED To COVER
MoNeY PurcHASE PENsioN PLANS .

There are several hundred qualified money purchase pension plans covering
thousands of employees which have been in existence for several years, These plans
are also known as “salary reduction” plans. Many of these plans will have to be
terminated as of January 1, 1980 because of the effect of Section 401(k) of the
Internal Revenue Code.

Section 401(k) of the Code, added by Section 135 of the Revenue Act of 1978,
delineates certain standards which, if met by a qualified cash or deferred profit
sharing or stock bonus plan, permit the establishment and maintenance of such
plans. it is theoretically possible to convert money purchase pension plans into
qualified cash or deferred arrangements which satisfy Section 401(k) of the Code.
However, it is believed that termination, rather than conversion, will occur. These
plans were, in large part, established by marginal employers who could not afford
the cost of establishing and maintaining a standard qualified plan but who wished
to provide their employees with an opportunity for retirement savings. Given the
current regulatory climate and the impact of plan changes on this group of predomi-
nantly small employers, it is believed that a large number of these employers would
elect to terminate their plans rather than go through a conversion process. This
would be adverse to the interests of plan participants and clearly inconsistent with
the public policy expressed in ERISA of encouraging the growth of effective retire-
ment savings plans.

Failure to include qualified money purchase pension plans as an accepted form of
cash or deferred arrangement under Section 401(k) of the Code is believed to have
been an oversight produced by the hurried effort to enact tax legislation in the
autumn of 1978 (the policy concerns over these arrangements, described by the
Congress during the enactment of ERISA, have been allayed by the nondiscrimina-
tion and other requirements imposed by Section 401(k) on profit sharing and stock
bonus plans). This oversight has resulted in unjustifiable statutory distinctions
between different types of qualified plans. It should be remedied as soon as possible
so that participants in existing money purchase pension plans may enjoy the same
status as participants in profit sharing and stock bonus plans under the Revenue
Act of 1978. Appropriate legislative action will prevent the untimely termination of
hundreds of affected money purchase pension plans benefiting thousands of employ-

ees.
Accordingly, we recommend enactment of the attached amendment.

AMENDING SECTION 401 (K} OF THE INTERNAL REVENUE CODE TO COVER MONEY
PURCHASE PENSION PLANS

The attached amendment extends coverage under Section 401(k) of the Code to
cash or deferred arrangements in the nature of money purchase pension plans
which were in existence on November 19, 1979.

Under the amendment, covered money purchase pension plans are to be subject to
the requirements and standards of Section 401(k) which apply to other forms of cash
or deferred arrangements, including the limitations on distributions and the partici-
pation and discrimination standards. Amounts of salary reduction are to be treated
a3 employer contributions. In addition, for money purchase pension plans the elec-
tion to defer must be with respect to an amount which does not exceed 10 percent of
the employee’s compensation for the plan year. This additional requirement is
designed to assure that lower paid employees will be able-to afford to participate in
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the flan if they so desire. Plans covered by the amendment will be permitted to
enroll new participants. .

This amendment remedies an oversight which occurred during the enactment of
Section 401(k) (in the Revenue Act of 1978) when the money-purchase type of cash
or deferred arrangement was inadvertently overlooked. .

[Attachment]

PROPOSED AMENDMENT

Paragraph (1) of Section 401(k) is amended to read as follows: <+

A profit sharing or stock bonus plan, or a money purchase pension plan which
was in existence on November 19, 1979, shall not be considered as not satisfying the
requirements of subsection (a) merely because the plan includes a qualified cash or
deferred arrangement.

Paragraph (2) of Section 401(k) is amended to read as follows:

A qualitied cash or deferred arrangement is any arrangement that is part of a
profit sharing, stock bonus, or money purchase pension plan which meets the
requirements of subsection (a)—

(A) under which a covered employee may elect to have the employer make
payments as contributions to a trust under the plan on behalf of the employee,
or to the employee directly in cash (in the case of a money purchase pension
plan, in which amounts of salary reduction are to be treated as employer
contributions, not more than 10.percent of the employee’s compensation for the
plan year may be subject to such an election); . . .

NATIONAL COUNCIL OF FARMER COOPERAH\;ES,
Washington, D.C., November 14, 1979.

Re Technical Corrections Act of 1979 (H.R. 2797)—Rules for New Jobs Credit for
Cooperatives—Section 52(h) of the Internal Revenue Code. .

Hon. Harry F. Byrp, Jr.,
Chairman, Subcommittee on Taxation and Debt Management, Senate Finance Com-
mittee, Dirksen Senate Office Building, Washington, D.C.

Dear CHAIRMAN Byrp: The National Council of Farmer Coopefatives wishes to
call the Subcommittee’s attention to an omission in the Technical Corrections Act of
1979 relating to the availability of new jobs credit for cooperatives.

The Technical Corrections Act of 1979 as Ipa:ssed by the House on July 16, 1979
contains :dprovision designed to allow any WIN or jobs credits of a cooperative to be
determined in the same way that investment tax credits are determined under the
amendment contained in the Revenue Act of 1978. Prior to the amendment, special
rules applied to cooperatives for purposes of determining the amounts of investment
credit, WIN credit, and jobs credit available to them. The 1978 Act revised the rules
pertaining to investment credit for cooreratives by removing the reference to co-
operatives formerly found in Section 46(e) of the Code, and by creating a new
Section 46(h) which provides for pass throu%x of unused credits by the cooperative
to its patrons. These new rules ap%z to taxable years ending after October 31, 1978.
~ The House Ways and Means Committee Report on H.R. 2797 explained the

reafstﬁns for the technical amendment relating to cooperative WIN and jobs credits
as follows:

While the Act revised the rules pertaining to the investment credit for coopera-
tives, no change was made in the rules pertaining to the WIN and jobs tax credits
for coob})eratives. The Conﬁress intended that the rules for determining the amounts
of WIN and jobs credits for cooperatives should be the same as the new rules for
determining the amount of investment credit for cooperatives. (Emphasis supplied.)

In order to implement the intent of the technical amendment, three sections of
the Internal Revenue Code require modification, namely Section 50B(f) (WIN credit),
Section 52(f) (targeted jobs credit), and Section 52(h) (new jobs credit). However, the
amending language of H.R. 2797 presently states that only Sections 50B(f) (WIN
credit) and 52(f) (targeted jobs credit) are each amended b¥ striking out ‘“‘section
46(e)” and inserting in lieu thereof “subsections (e) and (h) of section 46.” Inexplica-
bly, no reference is made to the third provision, Section 52(h) (new jobs credit).

The new investment tax credit rules for cooperatives apply to tax years endin
after October 31, 1978. For example, a cooperative whose tax year ends November I,
1978 or later is entitled to claim investment tax credits for any qualified property

laced in service during the previous twelve months. We believe the Ways and
eans Committee clearly intended that jobs credits available under Section 52(h) be
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treated in the same manner. That is, jobs credits earned in a-taxable year ending
arft:il: tgcmber 31, 1978 should be fully available on the same basis as investment tax
credits.

In view of the declared intent of Congress to conform the WIN and jobs credits of
cooperatives to the newly enacted investment credit rules, and the above-mentioned
explanation contained in the Ways and Means Committee Report, it seems clear
that _fa]i‘lture to include Section b2(h) in the amending language was merely an
oversight. )

Therefore, the National Council urges the inclusion of Section 52(h) in the amend-
ment related to Section 316 of the Revenue Act of 1978. The amendment would then
read as follows:

(4) Amendment Related to Section 316 of the Act.

Sections 50B(f), 52(f) and 52(h) are each amended by striking out ‘‘section 46(e)”’
and inserting in lieu thereof “subsections (e) and (h) of section 46.”

273‘%18 National Council appreciates this opportunity to submit its views on H.R.

Sincerely, -
Y JAMES S. KRZYMINSKI,
Associate General Counsel.

LAw Orrices oF PauL H. DELANEY, Jr.,
Washington, D.C., November 9, 1979.

Hon. MICHAEL STERN,
Staff Director, Committee on Finance,
Dirksen Senate Office Building, Washington, D.C.

DeAR MR. SteRN: In accordance with the Press Release of the Subcommittee on
Taxatior and Debt Management of the Committee on Finance (sometimes herein-
after referred to as the “Subcommittee”) of October 16, 1979 regarding the Subcom-
.mittee’s public hearings on the Technical Corrections Act of 1979, we request that
the enclosed memorandum, submitted on behalf of Cargill Leasing Corporation, be
made a part of the record of the Subcommittee’s hearings.

As requested in the Subcommittee’s Press Release, we wish to confirm our sup-
port for Section 102(aX1XD) of the House Bill concerning an exception for substan-
tial leasing activities.

More specifically, the House Wags and Means Committee report on H.R. 2979, the
Technical Corrections Act of 1979, relates the following with respect to privately
held firms engaged in substantial equipment leasing: *

“d. Waiver of controlled group rule where there is substantial leasing activity
(sec. 102(a)1XD) of the bill and sec. 465 (c) of the Code.)

PRESENT LAW

Prior to the Revenue Act of 1978, the only types of corporations to which the at
risk rules (sec. 465) applied where subchapter S corporations and personal holding
companies. The Act extended the application of the at risk rules to certain closely
hel cor(rorations (even though they would not qualify as personal holding compa-
nies and had not made subchapter S elections). However, the Act contains an
exception to the at risk limitations for closely held corporations actively engaged in
equipment leasing operations. To qualify for this exception, more than 50 percent of
a corporation’s gross receipts must be derived from equipment leasing. In order to
prevent abuse, the Act provided that the 50 percent test is to be applied to the totai
gross receipts of all the members of a controlled group of corporations.

REASONS FOR CHANGE

The Act applies the at risk limitations to a number of substantial active equipment
leasing operations. This has occurred because the gross receipts from equipment
leasing of some members of a controlled group of corporations, while substantial in
an absolute sense, constitute less than 50 percent of the total gross receipts of all
the members of the controlled group. In many of these situations, some of the
corporations in the group have significant active leasing activities (as measured by
employees, receipts, and number of transactions). The committee concluded that
members of a closely held controlled group of corporations which are substantially

t8ee Report of the Committee on Ways and Means, United States House of Representatives
on H.R. 2797, 96th Cong., 1st Sess., pp. 33 and 34, June 7, 1979.
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invollq:al ]in equipment leasing should be exempted from the at risk rules. [Emphasis
supplied.
EXPLANATION OF PROVISION

Under the bill, if certain tests are met, the leasing gross receipts percentage
requirement is not to be applied to the total gross receipts of the controlled group.?
Instead, the gross receipts requirement, increased to 80 percent, is to be applied
seﬁrately to each member corporation of the controlled group.

e provisions of the amendment are applied to the quantum of certain activities
of the “qualified leasing members” of the controlled groug of corporations. A corpo-
ration is a qualified leasing member if in-the current and each of the immediately
preceding two taxable years (1) it is a component member of the controlled group of
corporations, and (2) ‘80 percent or more of its gross receipts is attributable to
equipment leasing. :

The controlied group 50 percent requirement would be waived, and instead, an 80
percent gross receipt corporation-by-corporation requirement would apply, if the
qualified leasing members (if any) meet the following tests for the current and two
immediately preceding taxable years:

(1) The controlled group had at least three full time employees, substantially all
of the services of whom were directly related to the equipment leasing activities of
the qualified leasing members; '

(2) the qualified leasing members, in the aggregate, entered into at least five
separate equipment leasing transactions;® and

(3) the qualified leasing members, in the aggregate, had at least $1,000,000 of
equipment leasing gross receipts.

on the considerations set forth above, we support the subject provision of
the Technical Corrections Act of 1979 as passed by the House.

Thank you very much for your consideration.

Respectfully submitted.

‘ PauL H. DELANEY, Jr.

1 Of course, if the controlled group meets the 50 percent gross receipts requirement of section
465(cX4), this new provision would not apply.

11t is contemplated that separate written lease agreements with the same lessee pertaining to
items of equipment which are related parts of what is in substance a single lease “package”
would be treated as one equipment leasing transaction.

55-169 0 - 80 - 23
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BEFORE THE
SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT
COMMITTEE ON PINANCE
UNITED STATES SENATE
. WASHINGTON, D.C.

APPLYING THRE “"AT REGK" PROVISIONS OF SECTION 465
TO CARGILL LEASING CORFORATION, A CLOSELY
BRLD COMPANY ACTIVELY ENGAGED IN EQUIPMENT LEASKNG; . .
AN ANALYSIS OF THE RBVENUE ACT OF 1978 AND .
TECHNICAL CORRECTIONS ACT OF 1979
INTRODUCTION
The Revenue Act of 1978 amended the “at xisk" pfwisions of Section 465
of the Internal Revenus Code in an attempt to b-:oade.n the categories of tax-
payers and transactions which would be s;xbject to such provisions. One of
the categories of taxpayers generalfy sought to be covex.ed is closely held
corporations, Becausc the Act provided that the Section 318 stock qmership
attribution rules are to be applied in determining whether a corporation is
closely held, cargill Leasing COrpération is rot presently subject to the
limitations on losses prescribed by the at risk provisions., Section 102(a)(1)(a)
of the Technical Corrections Act of 1979 (HR 2797) would, however, substitute
the stock ownership attsibution rules of Section 544 for the rules of Section
318. If this proposed change becomes law, Caxgill Leasing Corporation would
becone subject to the at risk provisions of the Code while its publicly owned
competitors engaged in th.e s-ame activities would not. The ultimate consequence
of this result would be to remove Cargill Leasing Coxporation from the leasing
business. ‘
Cargill Leasing Corporation does not believe it should be subject to the

at risk provisions of Section 465 for the following reasons:

I CARGILL LEASING CORPORATION IS A CORPORATION ACTIVELY ENGAGED IN
LEASING EQUIPMENT

II CARGILL LEASING CORPORATION'S ACTIVITIES ARE IDENTICAL TO THE ACTIVITIES
OF MANY PUBLICLY CWNED COMPANIES
‘
IIXI CONGRESS HAS RICOGNIZED THE MEED FOR AN EXEMPTION FROM THE AT RISK RULES
FOR CLOSELY HESLD CORFORATIONS ACTIVELY ENGAGED IN EQUIPMENT LEASING

IV AS A MATTER OF TAX POLICY, THE AT RISK RULES OF SECTION 465 OUGKT MOT
TO BE EXTEMDED TO CARGILL LEASIMG CORPORATION

PNl

V THERE IS A LEGISLATIVE ALTZRNATIVE TO THE PRESENT STATUTORY SCHENE
WHICH WOULD EXCLUDZ CARGILL LEASING CORPORATION AND OTHIR CLOSELY
HELD CORPORATIONS ACTIVELY ENGAGED IN EQUIPMENT LEASING AND WOULD
CONTINUS TO SURJECT POSSIZLE TAX ABUSE SITUATIONS TO TH: AT RISK
RULES

VI THE LEGISLATIVE HISTORY OF THE REVENUE ACT OF 1978 INDICATES THAT AN
ACTIVE LEASING CORFORATION WAS NOT INTZNDED TO BE SUBJECT TO THE AT
RISK RULES
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CARGILL LEASING IS A CORPORATION
ACTIVELY ENGAGED IN LEASING EQUIPMANT
Cargill Leasing Corporation, a 100% owned subsidiary of Cargill, Incorporated,
was formed in 1973 for the purpose of leasing equifvment in what the industry
identifics as the middle market. Briefly, that market is Section 38 property
with a value of $50:-$5001. It is now and has been Caxgill's intention to
build an operating unit with outside offices that could administer itself,
borrow money for its own account and produce a profit on its audfted ‘financial
statements, Presently, Cargill) Leasing has four offices located in Cincinnati,
Milvaukee, Kansas City and Hinneapolis and more than twenty employees, For
the most recent fiscal year, Cargill Leasing wrote approximately $13MM of
lease volume of which $2Mi was from leveraged leasos. That volume and its
existing portfolio gencrated $575!1 of net profits after taxes on its operating
statements. .

Its lease volume, for the most part, is produced by seven marketing personnel
calling on ejuiprment vendors and corporate and individual lessees who sell or
use equipmont common to the following industries:

. Agriculture
Transportation
Construction
Production Machine Tools

cargill Leas:lx;q participates in two broad categories of equipment leasing;
“nonrec;ouxse leveraged leasing" and "single investor leasing.” Dpuring the early
years of both leases, the tax deductions available to the lessor excced the
rentals and through the f£iling of a consolidated tax xeturn provide a tax benefit
to the Cargill, Incoxporated group for which Cargill I.easing is compensated by
cargill, Incorporated. Cargill Leasing currently has about $10 million of
equirmont on leveraged lease to railroads and trucking lessees, Some of the
companies against whom Leasing conpetes in the leveraged lease market are

ITEL Corporation (San Francisco), !atrix Ioasing Corporation (a subsidiary of

2 -
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the First National Bank of Minneapolis), Bank AmerilLecase (a subsidiary of
the Bank of America) and United States Leasing International,

In a single investor leasing transaction, Cacgill leasing purchases the
equipment with internally generated funds and leases it to the lessee under
an arrangement constituting a true lease for tax purposes and not a conditional
sale, About 75% of Cargill Leasing's portfolio of single investor leases are
with small to medium sized farms and businessmen. Cargill Leasing's compet-
itoxrs in this market are local banks, f£inance companies and small leasing

companies.
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C?RGILL LEASING'S ACTIVITIES ARE IDENTICAL
TO THE ACTIVITIES OF MANY PUBLICLY OWNED COUPANIES

Leveraged Leasing

Cargill Leasing engages in an activity known in the industxy as "leveraged

leasing” A

The term "leveraged" refers to the fact that the lessor of the equip-
ment borrows a significant percentage of the equipment purchase price from an
unrelated lender such as a bank or insurance company, The percentage of the
purchase price which is borrowed cormonly runs from 60% to 75% and is ordinarily
boxrowed on & "nonrecourse" basis, i.,e., the lender may look only to the equip-
ment to satisfy the Qebt in the event of default and may not go to the lessor's
other assets., Publicly held corporations in the leasing business also borrow
on a nonrecourse basis as illustrated by the following gquotation from Note 1 to
the financlal statements contained in the 1978 Annual Report of Westinghouss
Credit Corporation:

"WCC participates in leveraged leasing transactions in which

the cost of assets leased to others is financed primarily by

loans from debt participants, but owmership of property i§

retained by flcc and other equity participants. The loans by

the debt participants are secured by the lessees' rental

obligations and the leased property and are without @eficiency

.liability against yCC and other equity participants.

Because of the large debt associated with a leveraged transaction, a leveraged
lease generates large interest payments to lenders and consequent tax deductions.
In the early years of the lease the interest deduction and the depreciation
deductions combine to create a loss. Since Cargill, Incoxporated and Cargill
Leasing join in the filing of & consolidated federal tax return, these losses

(as well as investment tax credits) provide a tax benefit to the group of companies,



342

and as permitted by the consolidated return regulotions, Caryill makes a pay-
meat to Cargill Leasing for this benefit, The tining and amount of these pay-~

nents ave cxitical to the construction of the leasz xate applicable to the ecquip-

ment., The reason for this is that the lease rate (the 2mount of the lessee's pay-

ment) is bascd on the rate of return the lessor makes from the transaction and the
rate of return is determined by the timing and amount of ca.sh flowing to the lessor.
Anything which reduces the amount of cash flow or delays the timing of the payment’
to the lessor causes the rate of return to decline and a consequent increase in the
lease rate, Since Cargill Leasing would be subject to the limitation on losses
imposed by the at risk provisions of Section 465, it would have to increase its .
lease rates to maintain its returm, However, since Cargill Leasing's publicly
held competition would not be subject-to these li.mita_tions, their rates would-
generally be lower. Cargill Leasing would, thus, be placed at a substantial
conmpetitive disadvantage., The importance attached to these tax allocation pay-
ments from the group's parent is not unique to Cargill Leasing. This fact is
illustrated by examining the published financial statements of widely held
leasiny companies. For example, the 1977 Annual Report of The Greyhound Corporation
states at Note I:
¥, « «Greyhound Leasing, as well as other eligible subsidiaries of
Greyhound, is included in the consolidated fedexal income tax returns
of Greyhound. As a result, certain amounts of tax losses, investment
tax credits and foreign tax credits have beep utilizable by Greyhound
i which could not have been utilized by Greyhound Leasing on a separate
return basis. These amounts, aggregating $11,230,020 in 1977 and
$17,106,000 in 1976, have not been zeflected as a reduction of the
provision for foderal income taxes currently payable, since the
reductions in Greyhound's tox liability have been credited to anmounts

due to Greyhound Leasing and are pald when realized by Greyhound,"
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Sinilaxr statcnents may be found in the Annual Reports of Westinghouse Credit
coxpo;:ntion and Ford Motoxr Credit Compzny:
Y. o W3icC 15 included in the consolidated federal income
tax return filed by its parent, tlestinghouse &lectric
Coxporation. The allocation to WCC of its portion of the
consolidated tax is covered by a tax allocation agreement.
' As provided in the agrecment, the 1978 and 1977 provisions
for taxes currently payable {recovercblie) represent the effect
of WCC's income, deductions and credits on the consolidated
tax. Tac agreenent further provides that WCC will receive
full tax xecovery from Westinghouse Zlectric Corporation
applicable to its decuctions and credits whether orx not full
tax recovery is realized for those deductions and credits in
the consolidated federal income tax rxeturn filed for the current

year," (1970 Anaual Repoxt, p. 22, Westinghouse Credit Corporation).

"o o JLease Transactions: Lcasing operations consist principally of
leasing of various types of data processing eguipment, transportation
equipment and construction and mining equipment. Such leases are
accounted for as divect financing leases .or leverxaged leoases, except
for certain data processing equipment leases vhich are accounted for

as operating leases." *

' ", o+ JTaxes on Incone: The Company and its domestic subsidiaries
join Foxd tiotor Company in f£iling consolidated United States
income tax returns, Pursuant to an arrangement with Ford, United
States income tax liabilities or credits are allocated to the Company

in accordance with the contribution of the Company and its subsidiaries

\
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to Forxd's consolidated tax liability. The Company allocates

tax llabilities'or credits to its subsidiaries in accordance

with each subsidiary's contribution to the cpnsolidated tax

liability." (1977 Annual Report, p. 11, Ford HMotor Credit

Company) . )
Although the legislative history of the Revenue Act of 1978 is more fully examined
in Section IV of this paper, the Carter Administration's tax proposals appear to
be based on the assertion that there are valid distinctions between publicly held
and privately held corporations. Such proposals assure that the two types of
companies operata differently and enter into leveraged transactions for different
reasons., Tney further assume that all prxivate companies engaging in leasing are
"bad"s

"Thus, equipment leasing by a closely held corporation may lead

to tax abuse, even though equipment leasing by a widely held
corporation is generally a desirably activity." )
This broad generalization is not supportable and 1s incorrect when applied to
Cargill Leasing., Caxgill Leasing pexforms the same functiong, on the same tax
and financial bases, as a publicly held equipment lessor, There is no basis for
labelling Cargill Leasing's activities as likely to lcad to tax abuse solely because
of the. nature of its dme;-ship and, likewise, there is no credible reason for publicly
ovned companies to receive a more favorable tax treatment than privately owned

companies.

() U.S. Dept. of Treasury, "The Presidents 1978 Tax Program,” Detailed Descriptiona

and Supporting Analyses of the Proposals, p. 112 undated,
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Single Investor Leasing

The argunents against treating publicly and qrx‘.vatcl.y owned equipment
lessoxs differently in the leveraged lease axca apply in the same way to
single investor leasing. The exact problens, however, are slightly diffexent.

In the case of leveraged leasing, the principal ar.ea of concern is not
Apemittinq nonrecourse debt to be considered an amount "at risk”, Since single
investor leasing is not finance@ with nonrecourse borrowing, the source of funds
used to buy the equipment does not affect the amount at risk.

However, if a privately owned company is subject to the at risk provisions
while public companies are not, the private companies would also be at a com-
petitive disadvantage in the single investor lease market. The reason for this
is that section 465(b)(4) does not permit a taxpayer to be considered at risk
with respect to an amount protected against loss through "guarantees, stop loss
agreements, or other similar arrangements."

1t is common practice in the lcasing industry for a lessor to obtain a
performance guarantee from an equimen§: vendor oxr a member of the laessee group,
such as a major sharcholder of a "middle market" corporate lessee. The effect

of the legislation would be to penalize the privately owned com'pany for obtain~
(2)

ing such a guarantee vhile the publicly owned company would not be penalized.

Cargill believes this inequity to be a gross misuse of tha tax laws.

(2) As an example of a publicly owned lessor obtaining equipment vendor
guarantees, sce p. 12 of Form 10-% £iled by the Greyhound Corporation
for its year ended pecember 31, 1977. This docunent discloses that
Greyhound Leasing has obtained certain guarantees from railroad car
manufacturers in connection with equirment leased to Conrail.
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11X

CONGRESS HAS RECOGHIZED THY: HEED FOR AN
EYCEPTION FROM TIE AT RISK RULES FOR CIDSEL\{ HELD CORPOIATIONS
ACYIVALY EXGAGED IN EQUZZILINT LIASING
Section 201 of the Ravenue Act of 1978 provides an excegtion %o the at risk
rules for closely held corporations actively engaged in equipment leasing:
"(D) Exclusions-. » &

"{I) In the caso of a corporation described in subsrction
(a) (1) (¢} actively engaged in leasing equipment which
is Section 1245 property, the activity of leasing such
equipnent shall be treated, for purposes of subsection (a),
as a separate activity and subsection (a) shall not apply
to losses from such activity,

"(11) A corporxation described in sussection (a)(l) (C) shall not be
considered to be actively engaged in leasing such equipment
unless 50 percent or more of the gross receipts of the corporation
for the taxable ycar are attributable, under regulations pre-
scribed bylthe Secretary, to leasing and selling such equip-
ment, . .

"(IV) In the case of a controlled group : ~ corporations (within the
meaning of Section 1563(a) } this paragraph shall be applied by
treating the controlled group as a single coxporation,”

hlthough Cargill Leasing is in fact actively engaged in equipment leasing,
this exception do2s not include Caxgill Leasing., 100% of Cargill Leasing's gross
xeceipts are attributable to tho leasiny and selling of equipment, yet vhen its
receipts ere compared to the total gross xeéeipts of the Cargill controlled group,

the perxcentage is substantially less than fifty percent,

YA



347

The contrxolled group requixenent for calculating t’:he fifty percent gross
" receipts test not only will remove enisting closely held leasing companioes from
the narket, but will also prevent ncw leasing companies from entering the market.
Assune for exanple, that a privately held corporation with r.evenues of $10 million
decides to enter the equipmant leasing business on the sane tems as, and in direct
conpetition with publicly held leasing companies. In order to do this, tho privately
held corporation creates a new wholly-owned subsidiary vhich establishes sales
offices in several citics, hires salesmen and an administrative staff, and starts
leasing oquipnent. Although these facts would indicate that the privately held
leasing company shculd not be subject to the at risk rules (because it §s "actively‘}
engaged in equipment leasing), such pirivate company would not come within the
exception unless its revexl'mes, when combined with the parent conpany revenues,
exceed fifty percent of the total. Because of this requirement, the leasing company's
gross receipts in its first yeor would have to be $10 million. Tais revenue reguire-
ment would be virtually impossible to accomplish and would result in privately held
corporations belny unabla to cater the leasing business.
Although the cxception from the at risk provisions for closely held corporations
actively engaged in equipient leasiny is not effective as it is presently drafted,
the fact that such an exception citists inldicates an intent on the part of the Conference
cormittce that publicly held and closely held equipment lessors should receive identical
32 treatment, Caugill Leasing believes that there are meritorious arguments
supporting this ciiception.
Proposals for extendiny the '.'at risl" rules of Section 465 to closely held

corporctions appcar in the Adninistration's early 1978 tax legislative proposals,

(3 U.S. Dept, of Treasury, "The President's 1978 Tax Program, Detailed Descriptions

and Supporting inalyses of the Proposals", uidated, pp. 64 ff and 109-116.

10
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Tho Adninistration states that one of the weaknesses of the at risk rules is
thelx inapplicability to corporations (except for personal holding companies

4
and Subchapter S corgporations). 4

It vas felt that‘corporations should be
covered because the rdministration indicated that a high tax bracket share-
holder-cnployce of a corporation could manipulate the taxable income of the
corporation by proper timing of salary payments so that the.\ benefits of a
corporate tax shelter investment would accrue to the individual shareholder's
benefit, ) In addition, the Adnministration felt that the use of tax shelters
could pernit the avoidance of Section 531 Accumulated Earnings Tax and the
Personal Holding Company Sections of the Code, (6)

The Administration's proposals draw a distinction between widely held
corporations and closely held corporations as the Administration seems to believe
that shareholder-employees of widaely held corporations generally do not have the
ability to control the tiniig and amount of their compensation in coordination with
the investment policies of the corpuration while shareholder-employeces of privately
held corporations would have this ability. Therefore, the Administration concludes
that a pass through of tax shelter benefits to a sharcholder-enployee of a widely
held corporation is unlikely; furthermore, the Administration concludes that the
likelihood of the accwnmulated earnings tax being applied to a widely held corporation

is small, N

O

4 1a,, p. 111,
(5} 1a., p. 112,
(6 Id., n. 6.

n staff of the Joint Comm, on Taxation, 95 Cong., 2nd,Sess., Tax Reduction

and Refomm Proposals, 2; Tax Shelters 2nd The Mininum Pax 9 (Cormm. Print
April 14, 1978).

11
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Cargill Leasing contends that therc are tyvo major fallacies with the
hAdninistration's distinguishing between corporations simply on the basis of
ovnership. Ono fallacy is that there is a presunption by the Administration that
a closcly held corporation is small enough to permit the integration of the share-
holder-employces! personal tax planning with that of the corporation. This inte-

gration is not possible in large closely held companies. P'\.:xt-L e, the t

o what constitutes 2 “closely held™ corporation beging to cloud when the stock
of a conpary is dispersed among the third, fourth and fifth generation of persons
ralated to the original founders, and when the company is placed in the hands of
professional management.

thile it nay be true that sonme closely held corporations attempt to avoid the
accunulated eaxrnings tax and personal holding company tax with this device, it is
clear that closely held corporations also engage in nonrecourse financing of equip-
ment locsing activities for other reasons, i.e., to obtain the same benefits of
leverage that publicly held corporations receive in such transactions. The Carter
Administration Tax Proposals give tho stamp of approval to these transactions when
engaged in by the publicly held corporations, but condemns them across the hoard
vien perfomed by privately held companies. & Cargill Leasing believes that
waen a privately held corporation is engaged in exactly i:he same activity az the
publicly held corporation, there it no valid policy reason for treating tha two
differcntly.

A further reason given for treating widely held corporations differently from
privately owned corporations is that widely held corxporations, ". . .with the
exception of equipnent leasing, do not ordinarily enter into tax shelter investments
. and. . .these corporations are not affected by the accumulated carninjye and personal

holdiny conpany taxos and thus have no need of tax shelter deductions to avoid thelr

8
& Supra n, 3, p. 112 "Thus, eguivnent leasing by a closely held corporatisn may lead

to tax abuse, even thouch equipnent leasing by a widely held corporation is genexr-
ally a desirable activity."

12
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9
application.” ) This reason does not address itself to theequipment leasing

situation but rather ignores it. Cargill Leasing and other similarly situated
closely held equipment lessors entf:r into the referred to "tax shelter” in exactly
the seme way..‘ There is no reason for different tex treatment.

Caxgill Leasing contends that any equipment lessor which is actively engaged
in leasing equipnent.ought to be included in the exception without regard to its

owmership or its impact on the consolidated gross receipts of the corporate group,.

9 Staff of the Joint Corm, on Taxation, 95th Cong. 2nd Sess,, Tax Reduction

and Reforn Proposals, 23 Tax Shelters and the Ifininum Tax 9 (Corm. Print
April 14, 1978).

13
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AS A MATTER OF TAX POLICY, THE
AT RISK RULES OF SECTYON 465 OUGHT NOT
TO BE EXTENDZD TO CARGILL LZASNIG C'ORPORA;I‘ION

As » matter of tax policy, the "at risk" rules of Section 465 ought not
to be extendad to Cargill Leasing Corporatfon. Cargill.rLeasing is an equipment
lessox actively engaged in the leasing of cquipment and as such plays an impor-
tant role in today’s economy which should be encouraged rather than deterred
or elinminated, Cargill rLeasing provides an alternate source of cepital at
lease rates substantially less than the equivalent interest rates which a
financial institution would charge.

Approxinately 75% of Cargill Yeasing's portfolio is split equally among
leases involving the agricultural, transportation and production/industrial

sector of the econory and are with lessces individually having a net worth of

between $200,000 and $2,000,000., This kind of 1 tially rep ts
the small to medium sized business and agricultural entrepreneur.

At a time when the cost of money is high, financial institutions may limit
the amount of capital available to borrowers, Additionally, becausec of various
states' usury laws, financial institutions may not be able to afford to lend
money at the permitted rates. As the supply of capital available through
financial institutions becomes tighter, alternate sources of capitzl become
increasingly important to the small businessman, Even when there are funds
available in financial institutions, the expending small businessman or faxmer
may be highly leveraged and unable to obtain bank financing or may be unable to
takce advantage of the tax incentives available to new investments, Avc'orpozate
lessor, actively engaged in providing such an alternative source of capital to
small and medium sized businesses and farms should not lze taken out of this
market through tax legislation vhich has as its primary purpose the elimination

of tax abuse by tax shelter type arrangements,

14
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Cargill Leasing is able to sexvice the small to medium sigzed business market
by making available a substantial part of its pool of capital at relatively low
loase xrates. 1In “The President's 1978 Tox Progranm, Detailed Descriptions and
supporting Analyses of the Proposals" issued by the Department of the Treasury,
the Administration concludes at p. 112 that:

", + .equipnent leasing by corporations has the desirable

effect of making the tax incentives to new investment more

efficient, . .The equipnent lease allows the lessor to realize

the benefit of the tax incmti\;es, and to pass at least part of

the benefit along in a form that the lessee can use ~ lower rents. o "

By sexvicing small end nediun sized businesses through leasing, Cargill Leasing's
ectivities have the desirable effect in the economy stated by the sdministration.
If privately held corporations are prohibited from using the tax benefits of equip-
ment ovmership as part of thelr lease rate calculation, the cost of leasing will
increase.

Cargill Leasing does not believe that it is or should be Congress®' intent to
elininate a viable competitor from either the single investor or leveraged lease
maxket, This belief is based cn the conclusion that tax policy should not decrease
free competition in any market. 1In this case, tax legislation does have the effect
of reducing competition. In the example discussed earliex in this paper, it was
showm that a new leasing company created by a closely held corporate parent with
gross receipts of $10 million would‘ have to have gross receipts of $10 million in
its first year of operations if it is to come vithin the presently drafted exception
to the at risk rules. BReczuse this amount of gross receipts is an impossible goal
for a nov lessor, the effcct of tnis legislation is to discourage new entrants into

the marketplace as well as to rxemove presently e;i:lséing conpetitors, Economic
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theory would indicate that raising artificial barriers to competition will
ultimately lead to higher prices being imposcd on the cousumers of leasing
sexrvices. cCargill Leasing porticulaxly believes that tax legislation should
not prevent a company like Caxrgill Leasing fron pr9viding service to the middle
market not frequently courted by the lerger lessors ox prohibit it from engaging

in active competitive bidding situations with its publicly held compatitors.

16
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THERE IS A LEGISLATIVE ALTFRMATIVE TO THZ
PRESEWT STATUTORY SCHIME WHICH WOULD EXCLUDE
CANGILL LEASING CORPORATION AND OTHER CLOSELY HELD
COMPANIES ACTIVELY EMGAGED IN ENUIPMENT LEASING BUT
VOULD CONTINUZ TO SUBJECT POSSIBLE 'TAA
ABUSE SITUATIONS TO THE AT RISK RULES

Section 465, as amended by the Revenue Act of 1978, contains an exception
for companies actively engaged in equipment leasing. 'i‘his exception is de-
fectiva because it fails to include within the exception all actively operating
leasing companies. 'The reason foxr this result is that the definition of a
corporation actively engaged in lcasing looks only at the gross receipts of
the company from leasing and selling ejuipment, <This approach addresses only
one part of a two~part question, 1.e., it is indicative of whether a coxporation
is engaged in the equipment leasing business but it is not indicative of whether
such corporation is actively engaged in such busiress.

Cargill Leasing believes that Section 465 should be amended so that the
test for determining whether a corporation is actively engaged in leasing
equipment is a two-part test.

First, the gross receipts concept would be xetained but applied only on a
single company basis.

Second, a corporation which meets the first test would be required to meet
some criteria which would distinguish betwieen a company which is active and one
which is not. This type of distinction is not without precedent in the Code;
Section 542(c)(6) (B) exempts from the personal holding company provisions of the
Code a lending or finance company if, amor¢ other things, it eaxrns a certain

portion of its income from “. , , the active and regulax conduct of a lending

or finance business. , ." Similarly, Section 542(c)(8) exempts from the
personal holding company prozisions, ", . . a small business investment company

. « o vhich is actively engaged in the business of providing funds to small

business concerns , . ."

17
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Certain criteria which might be e:imined to determine whether or not a
closely held leasing corporation is actively cngaged in the leasing and sellinj
of cquipnent vhich is Scction 1245 property aze the following: h

(1) the cmployment of at least one full-time .employee, the
sole duty of whon is the solicitation of equipment lecses;

(2) the ability of the corporation to borrow from unrelated
sources on an uncollateralized basis;

{3) the completion of more then a few transactions in any
givgn calendar year; ;

(4) the fact that the corporation is not used directly or

indirectly for passive investment.

18 —
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THE LEGISIATIVE HISTORY OF THE RV.UE ACT OF 1978
INDICATES THAT AN ACTIVE LIASING OORPORATION

WAS NOT INTENDSD T0 BE SU333CT 70 TH3 AT RISK RULCS

Legiglative Chronology of the Revenua Act of 1978
as it Pertains to Subject Changes in the At-Risk Rules

In accorxdance with the legislative history of Title II of the Revenue
hot of 1978, it is clear that the United States Congress adopted the general
corporate attribution ovmership rules of Section 312 and specifically rejected
the personal holding company attribution ownership rules of Section 544; it is
also clear that the House and Senate conferees recognized that this result vas
based on considerations of fairmess and ejquity which suggested that United States
taxpayers engaged in legitimate activities should not be subject to the at-risk
rules just because they wera privately held companies rather than publicly held
conpanies.
An analysis of the specific legislative chronology on this matter roveals
the followings
1. The Treasury Departmont's original proposal to subject closely
held corporations to the at-risk rules ncross-the-boar;i would
cover leg‘itix,\ate leasing activities as well ;s tax abuse situations
(foxr this purpose, Treasury detexmined an arxbitrary distinction
between the operations of publicly hold companies and privately
. \hold companies, rather than providing for spplication of the at-
rigk rules on the basic of the nature of proscribed activities).
2, Although the House ucoptcd portions of the Treasury proposals in
this area, little, 1f any, attention 1ms directed to the matter of
the merits of applying the at-risk xules on the basis of ovmexship

rather than the nature of the activities,
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3. Furthermoxe, during the consideration of this legislation
by the House, apparently no attention was directed to the
issue of appropriate attribution rules if the Treasury cwner-
shir aprroach wexe utilized, and accordingly tha Section 544
rules were adopted by the House, as recomnended‘bij the Treasury,
without further consideration at that stage.

4, The Senate Finance Cormittce, and the full Senate, refused to
embrace the changes in the at-risk rules recommended by the
Treasury and deleted those provisions of the bill.

5. fThe House and Senate conferees, and ultimately the Congress as
a whole, concluded that not all leasing activities of privately
held corporations should be subject to the at-risk rule limitations
based on the recognition that privately hald companies, as well as
publicly held companies, often engaged in legitimate leasing activities
which should not bhe precluded.

6. The Congress was clearly avare of the various types of attribution
rules for determining ownership of a cleosely held corpoxation. It
is particularly significant that the Congress ultimately selected
the Section 318 rules and specifically rejected the Section 544 rules.

Administration's Tax Proposals

In its detailed description and surporting analysis of the president's
1978 Tax Program, the Department of thc Treasury related the following regarding
(10}
the at-risk rules:
"*Extension of At Rish Nules, The effectivancss of tha at
risk limitation addad by tha Tau Raforn hct of 1976 (relating
to the us2 of norvacource financing) will ha enhanced by
exterding its application to certain closaly held corpovations
and to all activitics oth2r then real estate,”
IR
(10) See The President's 1978 Tax Program, Detailed Descrirtions and Supporting

Analyzes of the Pronosals, pp. g9, 109-114,
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Under present lavw, the at risk rules apply to invest-
rments in all activities cxcept real estate. However, the
at risk rules generally Ao not arply if a taxpaver invests
in an activity directly {and not throush 2 partnarship).
The at risk rules apply to divect investments only if they
are made in mwovies, farming, leasing of property other than
real estate, oxr oil and gas, ‘ .

For the most part, the at risk rules do not agply to
coxporations. However, they do apply to personal holding
companies and to Subchapter S corporations. In addition,
they apply to a corporation which invests in an activity
(othexr than movies, farming, leasing of propext:y other than

real estate, or oil and gas) through a partnership.

* & &

Reasons for Change

The at risk rules can be an effective means for dealing
with certain tax shelter abuses that cannot be adequately
dealt with on a case by case basis. They do not interfere
with legitimate business transactions because they do not
prevent a taxpayer from deducting losses that could possibly
reduce his real wealth, There are, however, three weaknesses
in the present at risk rules,
® R
Second, the at risk rules generally do not apply to coxporations. One
leading member of the tax bax has commerted on this as follows:
"xt is difficult to fird any logical reason for this favored
treatment of zorporatiors. It probahly arises from the perception
(clearly erroneous) that it is individuals who reap the maximum

benefit from tax shelters, and from tha view (equally erroneous)
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that tax shelter syndicates do not generally include corporate
limited partners. . . .If the Act is successful in closing
the tax shelter syndication market to many individuals,

the purveyors of tax shelters eventually will saturate

the corporate marxet.

Tax shelter investments are as available i:o corporations
as ever. To the extent individuals have been effectively
legislated out of this market, the coxporate investors
should have less competition and therefore better terms.
0f course, many corporations seeking tax shelter investments
may be (and are) privately ard very closely held. 1Indeed,
tax shelter holds much attraction for those with Section 531
problems; accumulated earnings are available to buy shelter.
Publicly owned corporations, with the exception of financial
institutions and insurance companies which represent the
principal market for equimer;t leasihg tax shelters,
generally have not indulged in pure tax shelter transactions."

*xow
General Exnlanation

Under the proposal, the at xisk rules will extend to all
activit.ies except real estata, They will apply whether an
1m;esunent is made directly or through a partnership. In
addition, the at risk rules will extend to all closely held
corporations (i.e., to all corporations that have five or
fewer controlling shareholdexs). Furthexr, a special pro-
vision will be added to prevent taxpayers from using careful
timing to circumvent the at risk rules.

* & *
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Although widely held corporations have made limited use of other
tax shelters thus far, thoy may enter the market after other taxpsayers have
been excluded by these proposals, The Ad.mlnist.rat{.on will continue to
monitor tax shelter activity and will propose further expansion of the rules
in this axea if new abuses develop.

* * L]

Undexr present law, the at risk rules do apply to personal holding
companies, Personal holding companies are more likely than most other
coxporations té invest in tax shelters because they are closely held, Five
or fewer shareholders must own more than 50 percent of the stock of a
personal holding company. A closely held corporation may be able to pass
the benefits of a tax shelter through to its shareholdexs, if the share-
holders axe also employees, 5) Thus, an investment made by a closely held
corporation in a tax shelter may be equivalent to an investment made directly
by the shareholders, Even if the controlling shareholders are not all
employees, tax shelters may be used to defeat the accumulated earnings tax.(s’

On the other hand, these opportunities are generally not avallable to
widely held corporations, Few employees of a widely held corporation are
able to control the timing and amount of their compensation, and no share-
holder is likely to be able to control the corporation's investment policy.
In addition, few widely held corporations are subject to the accumulated
earnings tax, Further, a widely held corporation is unlikely to enter into
a ttapsaetion that has no econamic substance because such a transaction

may be challenged either by shareholders or the Intexrnal Revenue Service.
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A widely held corporation generally is subject to freocuent audits by
the Internal Revenue Service and to the public disclosure requirements
of the Securities and Exchange Commission, .

It has been common for widely held corporations to invest in only

one kind of tax shelter -- equipment leasing. However, eaquipment

leasing by corporations has the desirable effect of making the tax incen-

tives to new investment more efficient, Typically, the lessee does not have

enough income to make full use of these tax incentives (chiefly the invest-

ment credit and accelerated depreciation). On the other hand, the lessor

(typically a bank) does have enough income. The equipment lease allows

the lessor to realize the benefit of the tax incentives and to pass at

least part of the benefit along in a form that the lessee can use -~ lower
rents, Because the same corporate tax rate applies to both the lessee

and the lessor, the tax benefit is no greater than Congress intended it

to be. However, if the lessor is a closely held corporation, there can

be an abuse, As previously explained, an investment made by a closely held
corporation in a tax shelter may be equivalent to an investment made directly
by the shareholders, Where this is so, and where the shareholders arxe in
tax brackets above the maximum corporate rate, the tax benefits will exceed
those which cangre'ss intended to provide. Thus, equipment leasing by a
closely held corporation may lead to tax abuse, even though equipment leasing
by a widely held corporation is generally a desirable activity. (Emphasis

Supplied.)
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The Internal Revenue Code now contains two diiferent sets of at risk
rules. The first set (Scction 465 of the Codao) applies to four activities--
movies, famming, lecsinc of proporty other than real estate, a3nd oil and
gas, It applics vhether an investumont in one of these four activities is
made directly or thoough a partnership. The second set of at risii xules
(Section 704 (d) of tha code) applies to all other activities, except real
estate. However, it applies only to invesimonts that are made through a
partnership (and not to those that are made directly). The Adninistration
proposal will extend the first set of rules (Section 465) to all activities
except real estatc. Therefore, the second set of rules (Section 704(d))
will becone unnecessaxy and will be repealed.

The at risk rules will also be extonded to apply to all closely held
corporations (i.e., all corporations in which five or fewer shareholders
own more than 50 percent of the stock). Thus, the at risk rules will apply
to any corporation that meets the stock owaership test for a personal holding
company, regardless of the source of the corporation's income. On the
other hand, the at risk rules will be restricted to Subchapter S and closaly
held corporations, and will not apply to other corporations in any circum-

stances.

House ays and Means Committee Procecdings

Following hearings on tho President's Tax Program, on April 12, 1972,
at the request of the Adninistration, Chaiiman Ullnan of the House Ways and
Means'Cmmittco introduced H.R, 12079, und:s which Saction 243 provided for
extension of at-risl provisions to closely held corporatioas and to all
activities except real estate,

it is irportant to rccoynize that early ia the p-ocess of the legis-

lative history oI the Revenue Act of 1978, various wxlers of the House
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Ways and Mcans Committea2 ciupressed concern and reservationc about thao entire
tax reform packajge prescnted to the Congress by the Administxation and the
Treasury Department.

The President's tax rcfor puckage attracted substantial opposition
uithin the House iJays and Means Conittee from the outset, and the mark-up
prozass was suspended for a substantial pariol of tine thle nerrers of
the Committea attempted to agres on sone form of compromise so that it would
ba possible to proceed with consideration of the legislation. The absence of
a consensus and strong opposition to the President's broposals resulted in
major difficulties at this stage of the legislative process.

After substantial deliberations, subscquently new initiations by key
members of the House Wav's and Means Comnittee, a comproaise bill was sponsored
by Chairnan Al Ullman, Ranking Hinority .ienber Barber Conable, and Hembex
Jamaes Jones,

In a comnittee p-int prepared for the House tays and Means Cormittee
concarning cax shelters and minimum tax, dated April 14, 1978, the staff of
the Joint Cormittee on Taxation noted the following conceming the Administra-

tion's proposals on the at-risk xules:tll)

* * ]

" Adninistration Proposal

Issues
"The hdministration's propossl would amend tho speciiic at risk rule
in three vays. %au ot xisk rule would be 1) extended to apaly to direct

e e

(1) See Tax Reduction and eZorm Proposals No, 2, Tax Shelters and
Mininun T2, pp. 3, 7-10, ~pril 14, 1973,
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“investnents in all types of activities (excapt real estate),
rather than just the four types of activities now covered; 2)
exteaded to apply to cavtain closely held corporation; znd 3)
provide for the recapture of previously allowed deductions wvhore
there were withdrawals of amounts originally placed at risk.

* *® *

Extending at xisk rule to closely held corporations.

* The Adninistration proposal would make the at risk rule applicable
to closely held corxporations(i.e,, those in which five or fewer individuals
own more than 50 percent of the stock). This raises the broad issue
of whether it is appropriate to exempt corporations from the at risk
rules.

The Adninistration assexts that this proposal would curtail the
use of tax shelter deductions by closely-held corporations to avoid the
accumulated earnings tai: and the personal holding company tax and to
shelter income on which owner-employees would otherwise pay tax at the
individual lovel. '

Others argue that closely held coxporations should not be subject
to the at risk rule and point out that the specific at tiék rule already
applies to pérsonal holding companios and Sub-chapter S corporations,
Thesa types of corporations may represent a higher risk from a tax
avoidance standpoint than othaxr closely hold corporations,

Some contand that tha corporate exemption under the present at risk
rules is not justified for any corporations because corporations, boing
subject to a flat 48 percent normal and surtax tax rata, can and do
obtain substantial tax bonefits from tax shelter investments. Hoxeover,

it is argued that the corpouate exemption will cxeate a concentration of tax
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"shelter investments in the corporate sector. thile the Administration
proposal would remove the corporate exemption for closely held corporations,
those that make this argument state thaot the .proposal does not go far
enough,

Essontially, the Administration's reasons for continuing the

corporate exemption from the at rxisk rules for widely held corporations
o2 Lxemp s

are that these corvorations, with the exception of equipment leasing, do

not ordinarily enter into tax shelter investments and that these

coxporations axe not zffected by the accumulated earnings and personal

holding company taxes and thus have no need of tax shelter deductions to
avoid their application. Moreover, these corporations are subject to

public reporting requirements and other scrutiny which make it unlikely
that they would engage in a venture which was questionable under the
tax law or which did not make sense from an economic standpoint,

While it recognizes that widely held corporations (particularly,

banks and insurance companies) are involved in equipment leasing tax

shelter inveetments, the Administration asserts that thesa investments

have the desirable effect of making the tax incentives for new inveat-

ment moxe efficient. Further, it states that, because the same corporate
tax rate appiies to both the lessee (which is a corporation in almost all
cases) and tha lessox, the tax benefit is no grcater than Congress
intended it to be. The Administration asserts that this is distinguishable
.£rom the closely held corporetion situation, whare the tax shelter
benefits can, in effect, be passed through the shareholdex-employees

who are in & higher maxginol tax bracket than the flat ootporateA noxmal
and surtax tax rate.

It is also arqued that the prooosed widelv held corporate exenption

could create (or exacerbate) a competitive disedvontage
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between smaller corporate to:mayers subject to the at risk

rule and lgggcr comorate tayxpavers not subject to the mile.

Moxcover, certain administrative probloems, discussed below,

may be exacorbated if the at risk xule is extended to small

cogorat{ons." (cphasis Supplicd)
As noted above, on July 13, 1978, Chainman of the H\;use ays and Means
Oorwmitice Al Ullman, Herber Jones, and iaznking itinority Member Baribe:r Conable
introduced H.R. 13511 vhich vas xeforred to the House Uays and lieans Cormittee.
Section 202 of this bill provided for cxtension of the at-risk provisions to
closely held corporaticas. .
In its yxeport on H.R. 13511, the Revenue Act of 1978, dated Auzust 4, 1978,
the House Ways and Means Cormittee provided the following explanation about the
changes "adopted concerning the at-sisk rules: (12)
" Reasons for- change
dhe at risk rules of preseat law impose a significant

linitation on many types of tax shelters. However, the

rules do not cover three types of situations vhere the use

of tax shelters should be furtner restrictod., First, except

in case of the four types of activities specified in

section 465, the at xisk rules do not apply to direct invest-
ments. Second, the at risk rules do not apply to many types of
closely held coxporations vhich may use tax shelters. Thixa,
the current at xisk provisicna fail to adequatoly deal with
situctions vhexe o tenphryex recelves distributioas (or othex-
wise reduces his original at rish basis through debt guarantees,
conversion of debt fron '.'ecourse. to nonrecourse, etc.} after
having used nis at risk basis to support losses in a prior year.

* * &

(T2 See neport on the Revenue act of 197C together vith ndditional, Supplemental,
Separate and Dissenting views, $5th Cong. 24 Sess, pp. 6978, August 4, 1978.
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Under present law, the at risk rxrule is applicable only
to subchapter § cg:porations and personal holding coupanies
and not to other closely held corporations. Other closely
held corporations can contirue to use ta;: siiclter deductions
to avoid the cccurmlated carnings tax or to shelter incone
on vhich owmer-cnployees trould ot' uise pay tax at the
individual level. 7o elininate this type of incone sheltering
by corporztions, the committee believes thzt the at risk rules
should be oitended to closely held corpacations.

* & &

Extension of ot risk iules to closely-held corporations

Under prescat law, the only corporations to vhich the specific
at risk rule {sec. 465) epplics are subchapter S corporxatioas and

person2l holding companics. The bill extends the application of

tnis rule to all corpowations in vhich five or fewer individuals

own nore than 50 nercent of the stock.

The stock owmership xule is deteimined by reference to the stock

ovmershin rule for personal holding comnanics undexr section 542(a)

{2). Thus, a corporation vill be subject to the at risk xule if,

at any tine during the last half of the taxable year, nore than 50
percent in value of its outstanding stock is owmed, directly or in-
dircctly, by or for not more than 5 individuals, In applying this
stock owmership rule, a pension trust, a supplementsl crployemnt
benefit trust (scc. 501(c) (17), a cheriteble oxcenization (described
in scc, 502(a)), or a portion of ¢ trust permanently set aside or to be
uscd cxclusively for charitable muposes {(described in sec. 642(c))

sh2ll be consldered an individual,
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If a corporation maets these ownership requirements,
it will be subject to the at risk rules even if it does
not meet other definftional requirements of a personal
holding comrany (sce sec, 542(a) (1)) or because it is
excepted from personal holding company status (by sec.
542(c)). (Ewphasis Supplied)

On August 10, 1978, by a vote of 263 yeas to 49 nays’, the United States
Rouse of Representatives passed H,R, 13511, »s amended, adopting the changes
.4n the at-risk rules recommended by the House lays and Means Committee.

Senate proceedings

On August 14, 1978, H.,R. 13511 was introduced in the United States Senate
and referred to the Senate Finance Committee,

On October 1, 1978, the Senate Finance Committee reported H.R. 13511, as
amended, to the full senate.(n) The Senate Finance Committes amended H.R, 13511
to delete the provisions for extension of the at-risk rules adopted by the
House Vays and Means Committee and the full House, )

On october 10, 1978, by vote of 86 yeas to 4 nays, the United States Senate
passed H,R, 13511, as amended, and instructed its conferees to insist on the Senate

amendments when meeting with the House conferees.

Conference Proceedings

on the matter of changes in the at-risk rules, the Conference Report on
H.R. 13511, as adopted by the louse and Senate conferonces on October 14, 1978,
provided: (14)

v(11) BEquipmert Iessing By Closely-Held Corporations--

"(I) In the case of a corporation described in subsection

{a8) (1) (C) activaly engaqed in leasing equipment vhich

(13) 506 H.R. 13511, (Report No, 95-1263), 95th Cong., 2d Sess., october 1, 1978,

(14) gsee conforence Report (M. Rept. 95-1800), Cong. Rec. No. 168 - part IIX, 95th
cong., 2nd Sees., p. H 13211~-13212, october 14, 1978,
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"(11)

369

is scction 1245 property, tho activity of leasing

such esuipment shall be treated, for purposes of

subsection (a) as a separate activity and
subsection {a) shall not aroly to losses from

such activity.
A corporation descxibed in subsection (a)(l)(C)

"(111)

xv)

shall not be considered to be actively engaged

in leasing such equirment unless 50 percent ox

more of the gross receipts of the corporation for

the taxable year are attributable, under regulations

prescribed by the Secretary, to leasing and selling

such equirment.
For puxposes of this paragraph, the leasing

of master sound recordings, and other similax
contractual arrangements with xespect to tangible
ox intangible assets associated with literary,
artistic, or musical properties shall not be
treated as leasing equipment which is section 1245
property.

In the case of a controlled group of corporations

(within 4lic meaning of sect{on 1563(a)), this

paragraph shall be applied by treating the controlled

group as a sirgle corporation.” (Emphasis Supplied)

32
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"Sec, 202. Extension of At Risk Provisions to Closely Held

Corporations., Subsection {a) of section 465 (relating to
deductions limited to amount at risk) is amorded to read
as follows:

"(a) Limitation to Amount at Risk-

“{1) In Genoral-In the case of-

*(A) an individual,

"{B) an electing small business corpcration (as defined

in section 1371(b)), and

"(C) & coxporation with respect to which the stock ovnarship

requirerment of paragravh (2) of section 542(a) {daterminad by

reference to the xules contained in section 318 xather than

under section 544) is met, engaged in an activity to which

this section applies, any loss from such activity for the

taxable yeax shall be allowed only to the extent of the

aggxegate emount with xespect to which the taxpaver is at

xisk (witain the meaning of subsection (b)) (for such activity

at the close of the taxable year," (Smphasis Supplied)
LI 2 .
Sec. 204, Effective Dates,
(a) 1In General-The amcndments made by this subtitle shall
apply to taxable years beginning aftex December 31, 1978,

* k8

(JOINT EXPLAMATORY STATEMENT OF THE COMMITTEE OF TIZ CONFERFICE)

LR 2N ]
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IX. Tax Shelter and Partnership Provisions

31, Nodifications of at Risk Provisions
Conference acreement.-The conference agxeunen.t follows tha House
bill, with certain modifications,

First, at the risk rule is not to aoply to closely held corporations

(i.e., where five or fever individuals owm 50 percent or more of the

stock of the corporation) to the extent they are actively engaged in

leasing equipment which is section 1245 property. A closely held

corporation will not be considered to be actively engaged in eguip-

ment leasing unless 50 percent or more of its gross receipts for the

taxable year are attributable to ejuipment leasing. Fox purposes of

this test, gross receipts are to include gross receipts .trom the sale
ox the servicing of the same type of equipment leased by the corporation,.

"Equipment leasing” includes the leasing of such tangible versonal

propexty as computers, copiers, calculatoxs, airplanes, automobiles,

tractors, cranes, railroad cars, and furniture. "Equipnent leasing"

does not include the leasing of master recoxdings and othex similax
contractual arrangements made with respact to tangible or intangible
assets associated with literary, artistic, or musical properties (such
as books, lithographs of works of art, or musical tapes). Equipmont
leasing would also not include any lease activity which is described
in section 465(C) (1) (a),(B),or (D) (relating to motion picture £ilms
.oz video tapes, farming, and oil and gas property). Thus, for example,
the lease of a video tape (which is described in section 465(C)(1)(A))
would not be considered ejquipment leasing. (Emphasis Supplied)

L3R 2
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“Second in dstexmining vhether 5 cr fewer individuals

own 50 porcent or moxe of the stock of a corporation (thus,

making the corporation subject to the at xisk rule), the

attribution rules of section 318 not section 544 are to

apply.” (Emphasis Supplied)

Following enactment of the Revenue Act of 1978, P..L. 95-600, the staff
of tha Joint Committee on Taxation noted the following in its Section-by-
Section Summary: (15)

“sec, 202, mt-ension of at Risk Provisions to Closely Held Corporations.

Under prior law, the only corporations to which the
specific at risk rule acplied were subchapter S corporations

and personal holding companies. The Act extends the application

of this rule to all corporations in vhich five or fewer indiv-

iduals own more than 50 percent of the corroration's stock.

* However, the equimment leasing activities of a closely held

corporation are not to be subject to the at risk rule if the

coxroration is actively ergaced in cjuipment leasing, that is,

if 50 percent or more of the corroration's gross receipts is

dexived from equipment leasing. This provision is effective

for taxable years beginning after December 31, 1978,"

5
sy, see Section-by-Section Sumary of the Revenue Act of 1978, Energy

Act of 1978, Foroign Earned Income Act of 1978 and Fringe Benefits
Plan p, 26, hNovember 27, 1973.
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Technical Corrections aAct of 1979

With respect to changes in the at-risk attribution rules adopted
under the Revenue Act of 1978, H.R. 2797, the Technical Corrections Act
of 1979 provides; (16

"SEC, 102, AIMENDMENTS RELATED TO TITLE IIX,

22 (a) GEMERAL RULE.-

23 (1) AMENDMENTS RELATED TO SURTITLE A OF
24 TITLE II OF TH2 ACT.~

1 (A) STOCK OWNERSHIP RULES.-Subsection

2 {a) of section 465 (relating to deductions limited
3 to amount at risk) is amended-

4 {1) by striking out "(determined by re-

5 ference to the rules contained in section 318
6 rather than under section 544)" in paragraph

7 (1) (), and '

8 {ii) by adding at the end thereof the fol-
9 lowing new paragraph:

10 "(3) SPECIAL RULES FOR APPLYING PARAGRAPH

11 (C)-Fox purposes of paragraph (1){(C)~-

12 "(A) section 544(a)(2) shall be applied as if
13 such section 4id not contain the phrase 'or by or
14 for his partner'; and

-15 n(B) sections 544(a)(4)(A) and 544(b)(1) shall
16 bhe applied by substituting 'the corporation meat

17 the stock ownorship rewmuiroments of section

18 542(a)(2)' for 'the corporation a parsonal holdiﬁ
19 company' . ""

See H,R., 2797, 96th Cong., 125 Sess,, pp, 20~21, KHarch 12, 1979,
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In its description of H.R. 2797 and S, 614, the Technical Corrections

Act of 1979, dpted March 14, 1979, the staff of the Joint Committee on

Taxation related the following concerning the provision directed to correction

of at risk attribution rules:

an

a7

¥Correction of attribution rules for at risk limitations (sec.
102(a) (1) (A) of the bill and sec. 465(a) of the cod?).

Prior to the Revenue Act of 1978, the'on'ly types of corporations
to which the at risk rules (Code sec. 465) applied were subchapter S
corporations and personal holding companies. Consequently, there was
no need under prior law for attribution rules with respect to whether
a2 corporation was a subchapter S corporation or not, and the reference
to personal holding companies resulted in the application of the
personal holding company attribution rules,

The Act extended the application of the at risk rules to certain
closely held corporations (even though they would not gqualify as
personal holding companies and had not made subchapter S elections).
The closely heil corporations to which these rules were extended included
any corporation in which five or fewer individuals owned 50 percent
or more of the stock. However, in determining whether this owner-
ship test was met, the attribution rules under section 31& of the Code,
rather than under section 544 of the Code, were to be applied.

In general, the attribution rules of section 318 are much narrower
than those of section 544, which, inter alia, provide for attributlion
of one partner's stock to another partner in the same partnership and

for broader family and corporate attribution. Under section 544,

See Description of H.R, 2797 and S, 614: Technical Corrections Act
of 1979, pp. 12-13, March 14, 1979.
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stock in one corporation (the “subsidiary”) owned by another corporxa-
tion (the "parent®) is attributed to the parent's shareholders in
proportion to the shareholders' ownership in the parent. However, under
section 318, the stock of a subsidiary corporation is considered as
owned by a shareholder of the parent corporation only if the shareholder
owns 50 percent or more in value of the stock of the parent coxpora-
tion, Similarly, under section 544, an individual is considered as
owning stock owned directly or indirectly by his brothers and sisters,
spouse, ancestors, and lineal decendants; however, under section 318,
an individual is treated as owning only the stock owned directly or
indirectly by his spouse, children, grandchildren, and parents.

The Act adopted the attribution rules of section 318 primarily
because it was thought inappropriate to attribute one partner's stock
in a corporation to another partner in the same partnership, However,
in adopting the attribution rules of section 318, the Act inadvertently
permitted exemption from the at risk rules where the stock ownership
of the corporation warranted application of the risk rules (e.9.,
where the corporation was a personal holding company but did not
meet the section 318 attribution rules). '

The bill would provide generally that, in detemiping vhether five
or fewer individuals own 50 percent or morxe of stock of a corporation
under the at risk rules, the rules of section 544 which relate to attri-
bution of stock ovmership are to be applied, However, those rules of
section 544 relating to attribution of stock ownership from one partner
to another would not be applied.¥
Notwithstanding the statement, noted above, in the recent Committee Print

prepared by the staff of the Joint Committee on Taxation recommending the

38



876

change in the stock ownership rules for closely held corporations provided
under Section 102 (a) (1) (A) of the Technical Corrections Act of 1979, such
a change from the Section 318 attribution rules to :he Section 544 attribu-
tion rules for privately held (closely held) cotpo;ations would be contrary
of the intent of the Congress, under the provisions of the Revenue Act of
1978, for it is clear that the House and Senate contareés wished to preserve
the competitive position of privately held corporations which engage in
legitimate leasing activities., This change in attribution rules, without
other adjustments, would result in the elimination from this market of
privately held corporations which engage in legitimate leasing activities,
including equipment leasing.

It is clear that the House and Senate conferees for the Revenue Act of
1978 intended to provide for falr and equitable operation of the at-risk
rules to insure that legitimate leasing activities, and particularly equip-
ment leasing activities, would not be eliminated through extension of the
at-risk limitations, More specifically, the Congress recognized inherent
economic distinctions between legitimate leasing activities, such ar eguipment
leasing, on the one hand and tax abuse situations on the othexr, In this
regard, it is the nature of the leasing activities rather than ownership
which should be determinative for tax purposes. .

As noted above, the Congress recognized that the effect of subjecting
privately held leasing firms to the at-risk limitations, while not subjecting
similarly situated publicly held firms to the same limitations, would be to
shift important commercial advantages to publicly held firms with the result

that privately held firms would be excluded from this market.
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Based on the points, authorities, developments and considerations
net forth above, it is clear, pursuant to the legislative history of the
Revenue Act of 1978, that the House and Senate conferees, and the Congress
as a whole, did not intend to subject legitimate leasing activities of pri-

vately held companies, with particular reference to equipment leasing, to the

at-risk limitations,
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CONCLUSION

It is Cargill Leasing's position that as a closely held coxporation
actively engaged in the regula;, conduct of the business of leasing and selling
equipnent which is Section 1245 property, the at risk rules of Section 465 of the

. 1954 IRC should not apply to any of its operations nor to the operations of any

sinilarly situated leasing corporxation,
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GENERAL Erectric Co.,
- Fairfield, Conn., November 16, 1979.

Hon. HArry F. Byrb, Jr.,
Committee on Finance,
Dirksen Office Building, Washington, D.C.

Dear SENATOR ByrD: I am writing to request that the Committee on Finance
include in the Technical Corrections Act of 1979 (H.R. 2797) a much needed amend-
ment to the Internal Revenue Code relating to deductions for contribution to foreign
‘pension plans. "

Plans maintained outside of the United States primarily for the benefit of nonres-
ident alien empl%ees are exempt from all of the requirements of Title I of ERISA.
The Conference Report on ERISA suggests that exemption of such plans from the
qualification requirements added to the Internal Revenue Code by Title II of ERISA
was unnecessary, because the plans “would have no need to seek tax deferral
qualification.” H.R. Rep. 93-1280, p. 291, 1974-5 CB 452. However, this is not the
case. The Internal Revenue Service has ruled in LTR-7904042 that contributions by
a U.S. employer to a foreign trust maintained under such a plan are not deductible
under e section 404(a)X4) unless the plan meets all of the requirements of the
Code for qualified plans, including those added by Title II of ERISA. The ruling also
held that since the plan is a defined benefit plan and not an individual account plan
(funds in the trust are unallocated), no deduction is allowable under Code section
404(aXb)—the section applicable to nonqualified plans—even when amounts are
distributed to the participants. The result is that the employer is never allowed a
deduction for his contributions to the plan.

These constraints on the allowability of business expense deductions for contribu-
tions to foreign plans primarily benefiting nonresident aliens are clearly unreason-
able and we do not believe that Congress intended to impose them.

We respectfully request that this technical legislative oversight be corrected by
amending Code section 404(aX4) retroactively to allow a deduction for contributions
by a U.S. employer fo a foreign situs stock bonus, pension or profit sharing trust
which is part of a plan maintained outside of the United States primarily for
nonresident aliens and under which the contributions cannot revert to the employer
prior to satisfaction of all liabilities under the plan. A draft of a legislative amend-
ment to make this technical correction is attached.

The consideration of this matter by the Subcommittee on Taxation and Debt
Management Generally will be much appreciated.

Very truly yours,
i P. S. WeLcH
Manager, Tax Accounting Operation.

Attachment.

SEC.:~. TRUSTS CREATED OR ORGANIZED OUTSIDE THE UNITED STATES

(&) General rule.—Section 404(aX4) of the Internal Revenue Code of 1954 (relating
to deductions for contributions of an employer to trusts created or organized outside
the United States) is amended to read as follows: .

“(4) Trusts created or organized outside the United States.—

Contributions to a stock bonus, pension, or profit-sharing trust by an employer
which is a resident, or corporation, or other entity of the United States shall be
deductible under the preceding paragraphs if—

(i) the trust would qualify for exemption under section 501(a) except for the
fact that it is a trust created or organized outside the United States; or

(ii) such trust is part of a plan maintained outside the United States primar-
ily for the benefit of persons substantially all of whom are nonresident aliens,
and, under the law of a foreign country or under the governing instrument of
the plan, it is impossible, at any time prior to the satisfaction of the claims of
the participants and beneficiaries of the plan, for any part of the contributions
made in any taxable year or any income therefrom to revert (within the taxable
year or any subsequent taxable year) to the employer or any person which is a
member of a controlled group with (within the meaning of section 414(b)) or
under common control with (within the meaning of section 414(c)) the employer.

(b) Effective date—The amendment made by this zection shall apply to taxable
years ending after August 31, 1974.
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G#ooM & NORDBERG,
Washington, D.C., November 28, 1979.

Hon. HARRY F. Byro, Jr., . .
Chairman, Subcommittee on Taxation and Debt Management, Committee on Fi-
nance, Dirksen Senate Office Building, Washington, D.C.

DeAR MR. CHAIRMAN: This statement is submitted for inclusion in the record of
the November 7, 1979 hearing of the Subcommittee on the “technical Corrections
Act of 1979.” It is filed on behalf of The Prudential Insurance Company of America
(“Prudential”). Prudential is a major U.S. mutual life insurance company; g sub-
stanti‘a{ part of its business is the funding and administration of tax-favored retire-
ment plans.

In response to the enactment in the Revenue Act of 1978 of the Simplified
Employee Pension (“SEP”) plan (section 408(k) of the Code), Prudential has devel-
oped a SEP program for adoption by employers. Our statement relates to one of the
additional technical corrections proposed bsv the Treasury Department at the No-
vember T hearing which relates to SEPs. Specifically, our statement concerns the
Treasury proposal to clarify the law so that, for purposes of the limitations on
contributions and benefits imposed on tax-favored retirement plans (sec. 415), em-
ployer contributions to SEPs are aggregated with employer contributions to other
qualified defined contribution plans (sec. 401). Prudential generally agrees that such
a change is appropriate. The purpose of this letter is to recommend that, if such an
amendment 15 adopted, such amendment should not also reﬂt‘me aggregation of
employer contributions to a SEP provided by an employer which a icipant does
not “control” with contributions to other plans provided by an employer which the
participant does “control.”

Under present law, the limitations on contributions and benefits under tax-
favored retirement (Flans are generally applied by ag%regating plans “of the same
employer.” See IRC 8§ 415(e), (f), (g). The purpose of this rule is to prevent an
emfloyer from avoiding the applicable limitations through the establishment of
multiple plans H.R. Rep. No. 93-807, 93d Cong., 2d Sess. 122 (1974). Technically, the
Code now departs from this “same employer” principle with respect to SEPs because
a SEP provided by an employer will be aggregated with a defined contribution plan
of that employer only where the participant is in “control” (i.e, where the partici-
pant has a more than 50 percent ownership interest) of such employer. The Treas-
ury proposal to resolve this Eroblem apparently would provide for the treatment of
employer contributions to SEPs in the same manner as employer contributions to
any other defined contribution plan (under section 415(c) of the Code).

e note that it is quite possible for a person who participates (as an employee) in
a SEP provided by an “uncontrolled” employer to also maintain for himself or
herself a Keogh or H.R. 10 plan with respect to which such person makes deductible
contributions on his or her income from self-employment. Under present law,
if the “uncontrolled” employer made contributions for this person to, e.g., a quali-
fied proﬁt-sharingeplan, instead of a SEP, the emﬁl(i{er's profit-sharing contribu-
tions would not aggreﬁated with the person’s HL.R. 10 plan contributions. We
believe it is important that any amendment on this subject not aYply a more
restrictive aggregation rule to participants in SEPs. More specifically, employer
contributions to a SEP provided b¥l an ‘“uncontrolled” employer should not be
aggz-egated with contributions to an H.R. 10 plan maintained by an employer which
the SEP participant does “control.”

In summary, we recommend that the resolution of the technical problem identi-
fied by the Treasury Department not unnecessarily limit employer contributions to
“controlled” H.R. 10 plans and “uncontrolled”’ SEPs. It would appear that one w:g
to accomplish that result would be to delete the current reference to simplifi
em&loyee pensions in section 415(eX5) of the Code.

e appreciate the opportunity to make this comment. If you or staff has any
questions on this subject, please contact the undersigned. -

Very truly yours,
y Louis T. Mazawey,
Attorney,
Prudential Insurance Co. of America.

STATEMENT OF THE NATIONAL ReALTY CoMMITTEE ON H.R. 2797, THE ‘‘TECHNICAL
CorrecTionNs Act oF 1979”

The National Realty Committee, Inc., a non-profit business 1 e whose member-
ship includes owners, operators and developers of all types of real estate throughout
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the United States, offers the following statement, concerning certain aspects of the
Technical Corrections Act of 1979, for consideration and action by the Senate
Finance Subcommittee on Taxation and Debt Management. ‘

The National Realty Committee wishes to address only two issues, each of which
concerns the extension of the investment credit to expenditures for “‘qualified reha-
bilitated buildings” enacted as part of the Revenue Act of 1978.

Prior to extension of the investment credit to qualified rehabilitations, the invest-
ment credit provisions were generally inapplicable to commercial real estate. Ac-
cordingly, the investment credit statutory scheme, including peripheral limitations
on the availability of the credit, was enacted with a view of depreciable personality.
The extension of the credit to qualified rehabilitations makes an examination of the
applicability of those perimeral provisions to commercial real estate an important
undertaking for the first time. .

EXEMPTION FROM LIMITATIONS ON NONCORPORATE LESSORS

In this connection, the National Realty Committee vigorously supports Section
103(a)3XA) of the Technical Corrections Act, as passed by the House of Representa-
tives on July 16, 1979, This section exempts otherwise creditable rehabilitations
from the limitations of Code Section 46(eX3).

Code Section 46(eX3) in its present form denies an investment credit to non-
cororate lessors who, in general, either net lease their property, or lease their
property for at least half its useful life. There is an exception to 46(eX3) that would
allow the credit if ‘the property subject to the lease has been manufactured or
produced by the lessor. . . .” The term “manufactured or produced by the lessor”
would seemingly include all taxpayers who incur qualified rehabilitation expendi-
tures. The ations explain, however, that the exception is only intended to aPﬁl'y
to a lessor who manufactures or produces the property in the ordinary course of his
business, effectively limiting this exception to those taxpayers who are in the
business of rehabilitating buildings.

Because commercial real estate is frequently held in non-corporate form, and
since long-term leases and net leases are customary in large segments of real estate
irtigusftry, thebgectio:l 46(9)(1?;‘)3 linfz‘itt:;‘ion woulgo‘rinta be] thehinﬁsgréent chehdit I:Ymtava:ll-
able for a substantial number of otherwise creditable rehabilitations. The Nation
Realty Committee believes that the applicability of this limitation to non-corporate
lessors of real estate substantially frustrates the congressional purpose in extending
the investment credit to the rehabilitation of qualified buildings.

Moreover, the orignial congressional purpose in enacting the limitation of Code
Section 46(eX3) would be substantially exceeded by aggaring it to otherwise credit-
able rehabilitations. The purpose of the limitation in ion 46(eX3) was to prevent
the use of the investment tax credit for tax-shelter transactions in which corporate
users of equipment, by means of sale-lease back or similar methods, would lease
equipment from high-bracket individuals. Such transactions would transfer the
benefit of the credit to those high-bracket individuals without the need for the
cor;giotration to relinquish use and control of the equipment that is the subject of the
c .

Business and industrial equipment is constomarily purchased by the intended
user. A decision by a corporate user to lease equipment rather than to purchase is
enerally a financing decision. Transfer of the investment tax credit and other tax
nefits arising from the ownership of the property to an individual lessor, in effect,
would grmit the corporate user to finance the equipment at a lower net cost than
would be incurred by direct acquisition. . .

This is in contrast to the case of commercial rental real estate, in which the
owner of the property is customarily not the user. The actual use of the real estate
by tenant-lessees, rather than by the owner, is inherent in the nature of the asset
involved. It is not merely a financing decision to traffic in the benefits of the
investment credit. Unlike the case of an individual who leases equipment to co!
rate users on a long-term basis, the practical ownership, control and risk of a
rehabilitated building generally reside in the individual incuningetge rehabilitation
expense. Therefore, the congressional ;;ggi)ose underl Code ion 46(eX3) has
very limited, if any, applicability to creditable rehabilitations of commercial real

property.
A!:otger distinction between typical real pro rt{ situations and the equipment
leasing transactions, to which o Section 46?:)(8 was intended to a{?l{ike the
multiplicity of leases usually present in the case of real property. Un the
equipment leasing transaction, in which the creditable property, i.e., the equi&nent,
is leased to a single lessee, rehabilitated commercial real property will often be
leased to a number of tenants under a variety of leases.



382

The existence of multiple leases with varying terms in a commercial rental
building makes application of the statutory test of Code Section 46(eX3) extremely
cumbersome, in comparison to the leasing of a sinile item of depreciable personalty.
Accordingly, if Section 46(eX3) is to be applicable to real property transactions,
complicated and arbitrary allocation rules will inevitably be needed to determine.
which rehabilitation components are leased for at least half their useful lives. The
allocation process will be difficult because the useful lives of the different compo-
nents, the portion of the building benefited by those components, as well as the
periods of the different leases, can vary substantially within a single building.

PROPERTY USED BY TAX EXEMPT AND GOVERNMENT ENTITIES

Consistent with the purpose of and justification for the exemption from Code
Section 46(eX3) already contained in the technical Corrections Act, the National
Realty Committee requests that this Committee similarly exempt otherwise qualifg'-
(infﬁ:red;t&lile rehabilitation expenditures from the limitations of Code Sections 48
a)X4) and (6). .

Sections 48 (aX4) and (5) deny the availability of the investment credit to property

by organizations exempt from income tax (except if predominantly used in a
taxable business), or used by the United States, any state or local government, and
any international organization. Thus, under present law, the credit is not available
if any such organization or entity is either the owner or lessee of otherwise eligible

property. .

Tgea application of this limitation to commercial rental property could effectively
eliminate governent and non-taxable entities as potential tenants in buildings
where the owner has either made or plans to make rehabilitation expenditures. For
some buildings particularly downtown office buildings in areas where tax-exempt
and government entities comprise a significant part of the potential market for
! space, the limitation could eliminate any incentive for rehabilitation pro-
vided by the investment credit. This would clearly frustrate the congressional
objective of providing special encouragement for the rehabilitation of older build-

ings.

ﬂ ar?ition to diminishing the incentive for rehabilitating commercial rental
propert¥, the application of Sections 48(a) (4) and (5) to commercial real estate could
create several complications. An owner who has made qualifying rehabilitation
expenditures and obtained an investment credit may find that a tenant has subse-
quently subleased a portion of the space to a proscribed subtenant, causing the
owner to be treated as having made a disposition of the rehabilitated propertry to
the extent of the subleased space. This could result in recapture of a portion of the
owner's investment credit, even though the owner was not a party to the sublease.
Finally, leasing a portion of a building to a proscribed tenant could cause substan-
tial allocation problems in ascertaining the portion of the total qualified rehabilita-
tion expenditure attributable to the space leased to the proscribed tenant.

In short, the National Realty Committee believes that excepting otherwise credit-
able rehabilitation éxpenditures from the limitations of Code Section 46(eX3) and
Code Sections 48(a) (4) and (6) is consistent with and necessary to effectuate fully the

ugﬁqse of Congress in extending the investment credit to rehabilitations of eligible

uildings.

McDerMmoOTT, WILL & EMERY
Chicago, Ill., November 20, 1979.

Mr. MICHAEL STERN,
Stafé;pirecton Senate Finance Committee,
Dirksen Senate Office Building, Washington, D.C.
DzAR M&. SteRN: The following will register comments on behalf of clients of our
firm r:glarding portions of H.R. 2797 (Technical Corrections Act of 1979) relating to
the modification of Section 105(h) of the Internal Reveue Code of 1954, as amended.
Prior to the e of the Revenue Act of 1978, which under Section 366 of that
Act added Section 105(h) to the Code effective for taxable years inning after
December 31, 1979, many employers had established non-insured medical expense
reimbursement plans to pay or reimburse all or a portion of the costs incurred by
em?loyeee for medical care. Under Sections 105(®) and 105(e) of the Code, if an
accident or health plan was established by an employer for employees, any amounts
received under the plan as reimbursement for accident or health expenses was
excluded from the income of the employees. The plans wera simple to administer
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and provided a valuable fringe benefit to employees eligible to participate in such

ans.

Without public hearings and, for that matter, without prior discussion, Section
105(h) was added to the Code to impose severe and unp: ented nondiscrimination
requirements to noninsured medical expense reimbursement plans. Although some
of the new provisions are not onerous, other provisions will lead to termination of
such plans and elimination of medical expense reimbursement for all affecte
employees. The principal objections which our firm, as employee benefit plan advis-
ers and counselors, find in Section 105(h) include the following:

(1) The provisions apply solely to non-insured 5&lans. Insured lilans are not subject
to the requirements imposed under Section 105(h). Larger employers may continue
to provide the same benefits as provided under the plan prior to the enactment of
Section 105(h) on an insured basis without significant additional cost. However,
small employers may not be able to insure such plans because of cost or underwrit-
ing considerations and may end up terminatix;_g such plans. Terminating a plan for
employees because of these requirements benefits no one.

(2) The Committee Reports indicate that benefits provided under a plan will
discriminate in favor of participants who are highly compensated individuals if
benefits are based on a percentage of compensation, rather than on a flat dollar
limitation for all participants. Thus, the discrimination requirements imposed under
this Section, where none appeared before, are more stringent than the discrimina-
tion requirements im for qualified pension and profit sharing plans, which
provide that contributions or benefits may bear a uniform relationship to compensa-
tion. We do not believe that more restrictive discrimination requirements should
apply to medical expense reimbursement plans than are applied to qualified pension
and profit sharing plans under Section 401(aX5) of the Code.

(3) Because no regulations (proposed or otherwise) under Section 105(h) have been
issued by the Treasury Department, employers and employees bear a substantial
risk effective January 1, 1980 that if plans do, in fact, discriminate in favor of
highly compensated individuals, substantial reimbursements to an employee in the
“highlg compensated” group will constitute taxable income to the employee, without
any additional real compensation to satisfy tax liabilities. This penalty could be
significant and many employers are not aware of the impact of these provisions.

(4) The computation of excess reimbursements to highly compensated individuals
vis-a-vis other employees will be complex and difficult to determine under Section
105(hXT). Furthermore, it is not clear from Section 105(h) whether taxable reim-
bursements to employees are subject to tax withholding requirements or FICA and
FUTA requirements.

Many small, closely held companies which maintain non-insured medical expense
reimbursement plans for employees may determine that because of the many unan-
swered questions under Section 105(h), the additional costs involved in amending
plans to comply with the requirements of Section 105(h), the additional costs of
converting non-insured plans to insured plans, and the additional costs of adminis-
tering plans sub{ect to the requirements of Section 105(h), it would be better to
terminate such plans and provide no medical expense reimbursements to employees,
whether highly compensated or not.

Because of the many technical problems and business decisions which must be
made in a very short period of time, we urge that the effective date of the provisions
of Section 105(h) be deferred until a date not earlier than December 31, 1930, so that
the extensive modifications made in Section 105(h) can be more thoroughly reviewed
g{nd discussed and so that employers can more carefully review the options availa-

e.

I would be happy to discuss the foregoing with any members of the Senate
Finance Committee or any of its staff.

Cordially yours,
JonN R. LinpqQuisr.

O



