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PAPERWORK REQUIREMENTS OF THE PENSION
REFORM ACT OF 1974

X0NDAY, PEBUARY 2l 1976

U.S. SENATE, SUBcoMMTTmE ON PRrVATE PENSION PLANS
AND SUBCOMMITTEE ON FINANCIAL MARKETS OF THE COM-
MIPEU ON FINANCE, AND THE SELEcT CoMMrrr ON
SmAU.. BiusiNzss,

Waingtton, D.C.
The subcommittees and the select committee met at 9:85 a.m., pur-

suant to notice, in room 2221, Dirksen Senate Office Building, Senator
Floyd K. Haskell presiding.

Present: Senators Haskel, Byrd, Jr., of Virginia, Brock, Nunn, and
Curtis.

Senator H mSKELL. The hearing of the Senate Select Comnittee on
Small Business and the Financial Markets Subcommittee and the
Private Pension Plans Subcommittee of the Senate Finance Com-
mittee will commence.

I will now put statements in the record for Senators Nelson, Bent-
sen, and Nunn.

[The press release announcing these hearings and the statements of
Senators Nelson, Nunn, and Bentsen follows.:

FINANCE SUBCOMMKE ON PRIVATE PENSION PLANS AND ON FINANCIAL MARKETS
ANNouNcz HRAzRINs ON THE PAPERwoaR REQU EMENTS OF THE PENSION
RFORam LAw

Senator Gaylord Nelson (D.-Wisc.), Chairman of the Subcommittee on Private
Pension Plans and Senator Lloyd Bentsen (D.-Tex.) announced that the Sub-
committees will hold joint hearings with the Small Business Committee on the
burdens on small business of the reporting requirements of the Pension Reform
Act. The hearings will be held February 2 and 8 beginning at 9:30 a.m. in Room
2221, Dirksen Senate Office Building.

In announcing the hearings, the Senators said. "our inquiry was prompted by
numerous complaints that the cost of administering smaller pension plans would
double, and in some cases triple, because of the length of forms and other regula-
tory requirements proposed to implement pension reform. The law instructed the
Department of Labor and the Internal Revenue Service to draw up regulations
to implement its mandates of the Pension Reform Act of 1974. These regulations
and proposed reporting forms are the cause of the complaints."

Senator Nelson stated, "Congress completed a major reform of the private pen-
sion plan law in 1974. Among the chief accomplishments were to give each em-
ployee more rapid vesting in his pension, and to provide that pension rights can
be preserved if the employee shifts jobs.

"These provisions were responses to evidence that millions of workers were
losing all pension rights when they changed jobs even after 10 or 15 years' serv-.
ice, and that in some cases veteran employees with as much as 80 years' service
had lost their pensions when the company went out of business or changed
bands," Senator Nelson said. (1)
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Senator Bentsen said, "approximately 98% of all retirement plans have less
"than 100 participants, and about 98/o of the plans have 25 participants or less.
'The Pension Reform Act gives the Secretary of Labor the authority to issue
*simplified reporting requirements for small plans. It was the clear Intent of the
'Congressional sponsors of this legislation that this authority be exercised.

"Simplified reporting requirements for smaller pension plans will relieve
,thousands ,of small businessmen aros our Nation from unreasonably burden.
some and costly paperwork. -Detailed reporting requirements that may be applic-
able to our Nation's largest private pension plans are simply not needed for the-
smallest pension plans. In' fact, i=y small businessmen may be forced to termi.
nate their retirement plans if the paperwork burden becomes too costly and
overwhelming," stated Senator Bentsen.

In discussing the need for hearings, the Senators said that the agencies' initial
proposals Included a document to collect basic Information about smaller plans
(Form EBS-1) that was 16 pages long. The draft annual report (Form 5500)

was 5% pages long# and requil'ed attachments. The agencies have added a re-
quirement for an accountant's opinion extending beyond normal audit boundaries.
Senator Nelson sald that witnesses at hearings on other subjects have complained
about the cost and time that would be involved under these proposals. "Many
owners of small businesses said they would seriously consider dropping their
plans if the proposals went through," Senator Nelson said.

In response to these concerts, Senators Nelson and Bentsen introduced a bill
-(S. 2344) to mandate simplified reporting for smaller plans. Last November
-Senator Russell B. Long (D.-La.), Chairman of the Finance Committee, joined
these two Senators in asking the Department of Labor and the Internal Revenue
Service to speed the process by simplifying reporting requirements without the
mandate of legislation.

Senators Bentsen and Nelson said that it was desirable to hold a hearing to
monitor the agencies' simplification effrts to see whether compliance problems
had developed among smaller retirement plans, whether there have been termina-
tions in significant nxubers, and to determine whether legislation is required.

The scheduled witnesses to date are:
February S.-

Department of Labor: James D. Hutchinson, Administrator for Pension and
Welfare Benefit Programs.

The Pension Benefit Guaranty Corporation: (representative to be announced.)
American Institute of Certified Public Accountants: George Vogt, CPA, Chair.

man, Pension Task Force, New York City.
American Society of Pension Actuaries: Robert D. Conkel,-Pension Reporting

Forms Member, Washington Affairs Committee, Richardson, Texas; and William"
W. Hand, MSPA, ERISA-Member, Washington Affairs Committee, of Houston,
Texas.

National Association of Pension Consultants, and Administrators: John W.
Baker, O.L.U., President, of Atlanta, Georgia.
Februaryj S.-

Internal Revenue Service: Honorable Donald C. Alexander, Commissioner,
gnd Alvin D. Lurie, Assistant Commissioner for Employee Plans and Exempt
Organizations.

OPENING STATEMENT BY SENATOR GAYLORD NELsoN
* These hearings arise out of a concern that small businesses across the country
are terminating retirement plaus because of additional time and costs of re-
porting to the new Pension Reform Act (Employee Retirement Income Security
Act of 1974).* In September of last year, we heard testimony that costs of administering
plans under the new Act had doubled and tripled for smaller plans. We now
have figures from a government agency indicating that 5,000 defined benefit
1nd 2,500 profit sharing plah terminations took place in 1975.

The hearing is to be Jointly conducted by:
-The Select Committee on Small Business
-The Private Pension Plans Subcommitteg of the Senate Finance Com-

mittee
-The Financial Markets Subcommittee of the Senate Finance Committee
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We are pleased at the fine cooperation in preparing for these hearings Among
these and other Senate and House committees and subcommittees.

,The Pension Reform Act was aimed at protecting the retlrenzent security
of American workers by baiting abuses, whether they Weqre found In bave or
small pension systems. According, toithe Small Busines" A dinstaTon, more
than one-half of all private employees (52%) work for small businesses..

It is therefore in the Interests of all parties that legi la~gn affectn routine
pension and retirement matters,as well as extraordlnaYproblems, be rationally
conceived and efficiently administered. ,-

The impact of the Pension Reform Act falls upon all of the 5o0,0 or 600,000
plans, large and aSmll. We are Informed that about 980 of such plans have less
than 25 participants and 98% possess less than 100 participants.

B eause of these distinctions, Congress placed in Section 110 of the Pension
Reform Act a provision enabling simplified pension reporting for smaller plans.

Unfortunately, when the original reporting forms were proposed, the plan
description (EBS-I) ran, to more than a dozen pages, with attachments, and
the Form 5500 Annual Report extended to ,6 pages, plus exhibits. Moreover,
no distinction was made between larger and smaller plans.

In response, I joined with Senator Bentsen to introduce 8. 2844; which would
mandate simplified reporting for smaller plans of less than 100 persons, rather
than leaving it as a matter of discretion. A.

We also Joined with Senator Long in sending to the Department of Labor
and the Internal Revenue Service a critique of the proposed forms and rec-
ommendations for simplification. This letter appeared in the announcement
of these hearings, which will be included in the hearing record following my
statement.

We hope that these hearings provide insight into, the desirability of legisla-
tion such 'as S. 2844, but beyond that, into the whole process of what happens
whek a regulatory statute is enacted on Capitol Hill and then sent to executive
departments for implementation.

We hope to review the mechanisms which have recently been set up to give
small business an opportunity for commenting upon the development of forms
and recommendations before they are set in concrete, and -must thereafter be
changed with an inordinate expenditure of time and energy by the small busi.
nesses affected. We have a distinguished list of witnesses, from the government
agencies administering the Pension Reform Act and from among the account-
ants, pension consultants, attorneys and others who specialize in advising
smaller businesses on their retirement systems. We look forward to their
testimony.

(From the Congressional Record, Jan. 21, 1976]

NOTiCz or HEARINGS oN RzPonrrTN BwcaD s or SMAL PaNsIoN PLANS

Mr. NELSoN. Mr. President, I wish to announce that a public bearing will be
held on the burdens imposed on small businesses in reporting and otherwise
complying with the Employee Retirement Income Security Act of 1975-ERISA.

These will be joint hearings of the Senate Small Business Committee and
the Financial Markets and Private Pensions Subcommittees, of the Senate Fi-
nance Committee.

• 0 "RACEGROUND

About 98 percent of all retirement plans have less than 100 participants, and
approximately 93 percent of the plans have 25 or less participants. When Con-
gress considered this landmark legislkion, It envisioned that there ,should be
lesser compliance burdens for smaller plans and enacted section 110 of the act
to permit such simplified reporting.

Nevertheless, the form proposed for the collection of basic information about
smaller plans-the NiBS-1 form-was 16 pages long when first proposed and
the draft annual report-Form 5500--extended to 5A pages, plus certain
exhibits.

Later, a requirement for an accountant's opinion extending beyond normal
audit boundaries was announced to the public.

In testimony before a Joint session of the Senate Small Business Committee
and the Financial Markets Subcommittee of the Senate Finance Committee,
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Witnesses complained tftt the costs of administration of smaller pension plans
under ERISA would'b double or triple those under the previous law. (See "Oost
Of Administering Pension, Plans of 10 Small Oorporatlons," statement of Brace
G. Fleing, "Small'Bodtness Tax Reform, part 2," page 1188, at page 1150.)

The committee has heard reports that many small business owners were con-
sidering termination of their pension plans because of such problems.

In an effort to respond, I Joined with Senator Bentsen in introducing a bill in
mid-1975 (S. 2344) which ,would mandate the more simplified pension reporting
for smaller plans which Congress authorized In section 110.

LI'M REQUESTs IMPLICATION o POPOSE RMs

Because of the urgency of these matters, a joint letter from Senator Long,
chairman of the Senate Finance Committee, Senator Bentsen, chairman of the
Financial Markets Subcommittee, and myself, was sent to the Department of
Labor and the IRS- on November 18, 1975, asking that the proposed forms be
shortened and simplified; that the requirement for an auditor's opinion be
modified for smaller plans; and that several short notice provisions of the pro-
posed regnlatibns be mitigated.

I ask unanimous consent that the letter be printed in the Record at the con-
clusion of my reinarks for the information of all concerned.

The Pazmma Ormcz. Without objection, It is so ordered.
(See exhibit 1.)

RESPONSE BY DEPARTMENT OF LAROB A" 3S

Mr. NrLso. We are pleased to report to the Senate that some results of these
efforts are alrelgdy evident. Just before Christmas, the Department of Labor con-
firmed that the LBS-i form would be reduced from 16 to 6 pages and that the
joint form 5500 would be cut from 5% to 2 pages. The requirement for an a"dL.
tor's opinion, the Department announced, would also be waived for smaller plans.
For information purposes, I ask unanimous consent that the press release of the
Department of labor on this subject also be printed in the Record following my
remarks.

The P aerrwo O no. Without objection, it is so ordered.
(See exhibit 2.)

OBJE(UrVES OP HEARINGS

Mr. NELszir. While the agencies concerned are In the process of finalizing
their forms and regulations on this subject, the committees concerned felt it
desirable to hold a public hearing to monitor their efforts. We hope to learn
the extent to which shortening of the forms has resolved the cost, time, and other
reporting burdens of smaller plans, and whether legislation such as S. 2344 is
desirable. We also want to know whether serious compliance problems continue
to exist for smaller retirement plans under ERISA, and whether, as a result,
terminations are In fact taking place In significant numbers.

The witnesses for the hearings will be as follows:
Department oY labor: James D. Hutchinson, Administrator for Pension and

Welfare Benefit Programs;
Internal Revenue Service: Hon. Donald C. Alexander, Commissioner, and Alvin

D. Lurie, Assistant Commissioner for Employee Plans and Exempt Organizations;
The Pension Bendfit Guaranty Corporation: (representative to be announced) ;
Ameri=an Institute of Certified Public Accountants: George Voght, CPA, chair-

man, pen~ton task force, New York City;
American Society of Pension Actuaries: Robert D. Conkel, Esq., pension re-

porting formal member, Washington Affairs Committee, Richardson, Ter.; and
William W. Hand, MSPA, ZRISA member, Washington Affairs Committee, of
Houston, Ter.; and

National Association 6f Pension Consultants and Adiministrators: John W.
1akor,°C.L.U. president, of Atlanta, Ga.

VOM completion of the record, It is expected that we will submit a report of
findings and recommendations for the Information of the Senate.

The 'hearings will begin at 9:80 a.m. on February 2 In room 2221 of the
Dirksen Senate 09ce Building and will be open to the public.

Anyone wishing further information may contact the committee or subcom-
mittees concerned.
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LEx3ThIe 13

(Letter to Department of Labor and IR8 from Senators Long,
Nelson, and Bentsen) A SENAu,

SELEOT COMMIr oN SMAXL Bum6NUs,
Washington, D.O., November 18,1975.

Hon. JonN T. DuNLoP,
Secretary of Labor,
Washlngto, D.O.

and
Hon. Do01LD 0. ALEcXANDER1,
Commissioner, Intermml Revenue Service,
Wahington, D.O.

DEAR M&. SECRETARY AND MIL COMMISSIONER: During the course of our in-
quiry on small business tax reform, the Select Committee and the Financial
Markets Subcommittee of the Senate Finance Committee heard testimony in our
September hearings about the intention of some small employers to terminate
their employee retirement plans because of Increased costs and administrative
requirements. One study showed that, in several instances, costs bad risen to
over $1,000 per employee, or over 10 percent of the income to the plan. We have
have also received extensive correspondence about the reporting requirements
of the proposed extensive correspondence about the reporting requirements of the
proposed EBS-1 and the Joint Form 5150.

As a result, we have become increasingly concerned over the impact of cost
and reporting burdens of complying with the'Pension Reform Act and possible
termination of the smaller employee benefit plans, those with less than 25
participants.

One expression of this concern is the recently introduced legislation regard-
Ing simplified reporting for smaller plans (S. 2344). Our understanding of the
intent of the Congress In enacting the Employee Retirement Income Security
Act of 1974 was that lesser burdens would be Imposed on the smallet plans.

The Department of Labor and the Internal Revenue Service have made com-
mendable efforts toward that objective, as Indicated by the agreement upon a
Joint annual return/report, which in our view is a major accomplishment.

However, in a further effort to respond to the contentions of the small business
community about the specifics of the proposed EBS-1 Plan Description and Form
5500 Annual Report, we have examined the proposed -forms In the light of the
views they have expressed to us. Despite considerable hesitation because of the
technical complexities of these matters, we would offer the following suggestions
for your consideration:

1. Periods for Comment and Evaluation. It appears that tfie comment lrerod,
and perhaps especially the evaluation period of less than three weeks, ending
November 18, is somewhat compressed. The schedule has generated doubt as
to the thoroughness of the evaluation of the views and recommendations sub-
mitted by the small businesses and professional affected.

Since the ultimate information requirements have now been disclosed to all
Interested parties, we feel it would be advantageous to extend the comment
and evaluation periods If this can be done without changing the ultimate filing
deadlines. Such extensions should provide additional time for analysis, and
changes' if necessary. The would have the additional advantage of assuring
business community of the orderly consideration of Its contentious

2. Goals of the Forms. Examination of the forms raises the question as to
whether all the Information sought by the EBS-1 and the Joint Form 50
Annual Report from the small plans can be physically processed, reviewed, and
acted upon within the forthcoming year.

Small business spokesmen have advocated that the basic Identification ma.
terial should be emphasized in the first reporting year for smaller plans, as a
basis for setting up computer files which could then readily absorb additional
Information. If this Is feasible, it might reduce the quantity of inform ion e-
43ured at the outset. I !

An analysis of the two forms attached reveals several questions which are
common to the two forms. Although some of the fr1oftnhtt6n, such s the
number of participants, tends to change, we would ask whether additional con-
sideration could be given to the opportunity to report changes in the items con.
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erned, and to the use of retrieval' techniques to recover basic information. A
related question involves the possible usefulness of Form 4848 for 1975 for the
existing small plans in this context.

Perhaps your experts could also re-examine appendix items closely with a view
to restricting any 'duplieation which may occur.

& Furnishing'of 'Plan Description. Businesses have complained that the Sum-
mary Plan Descriptione which must be provided to participants and fled with
the EBS-1 form, must be completed at a time when significant amendments re-
quired to bring many plans into conformity with the Act may still be In prepara-
tion. Businessmen state further that, in many instances, amendments must await
the publication of regulations, which may not yet have been used.

They argue that a second summary plan description would have to be prepared
after the filing amendments. Because of this, employers would incur additional
expense and participants might become confused. It has been agreed that it
would be more valuable to employees to receive a single description which does
take into account the new standards of the Act.

There thus appears to be some logic in suggesting that the Summary Plan De-
scriptions be deferred for some period. perhaps until 30 days subsequent to the
required amendment date under the regulations. We so recommend, but only on
the condition that the substance of the Act, requiring disclosure to employees,
is honored by providing all plan participants as early as possible with an explana-
tion of their rights and benefits. Perhaps this could be done by distributing ap-
plicable provisions of the EBS-1 form itself.

4. Requirement of Accountant's Opiton. The recently announced requirement
for accountants' opinions for all small-and medium-sized plans under Section
108(a) have been described to us as going far beyond a normal audit. It would
therefore reportedly be costly, especially for the smaller plan. In view of the
fact that other agencies, such as the Securities and Exchange Commission, draw
distinctions for accounting requirements by size of companies, we would hope
similar differences could be recognized in this area.As you know,, we have supported and worked for an effective Pension Reform
Act, and certainly do not'wish to see It weakened in any way. However, in our
view, t seems to us reasonable to explore possibilities of this kind In order
to alleviate some of the shortnotice provisions of the required reporting, sim-
plify Initial reporting for smaller plans, and phase in the furnishing of In-
formation In .such a way as to mitigate the paperwork burdens and costs of
obtaining and processing the required Information for both the business
community and the government.

Because of our interest in these matters, we would welcome any reaction you
might have to the practicability of these suggestions, and would appreciate the
opportunity of having your throughts In this area. Our Committees plan to hold
Joint bearings on the questions discussed In this letter at a later time, and we
shall be pleased to confer with your staffs to determine a timetable that would
be In the best interests of all concerned. Please be assured of our cooperation In
bringing about .the effective and reasonable application of this very important
legislation.

Very truly yours,
GAYLORD N.ELSOl,

Chairman, Senate Select Committee on Small Business.
LLOYD BENTSENt

Chairman, Subcommittee on Fiancial Markets, Senate Finance Committee.
RUSsELL LONG,

Chairman, Senate Finance Comenittee.
(fxutmam 21

[News Release of Department of labor]

LAox DxWrATMENT RZUCES PApEwonx RtQURED or PwRVATE EmpOLSn s
U2IDER Pmsrso RwOnM LAW

The Department of Labor announced today its intent to make changes to reduce
paperwork pressures on the 600,000 private pension and welfare plans required
to, fle government reports each year. The reports must be filed with the depart-
ment under the Employee Retirement Income Security Act of 1974.
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Four revisions of the requirements were spelled out by James D. Hutchilnsonr
pension and welfare benefits administrator. He said they result from comments
received from the public on anpual reporting forms and regulations proposed
earlier.

The revisions are;
The Internal Revenue Service and the department developed the first change,

an annual report from 5500C for non-Keogh pension and funded welfare'plans
with under 100 participants. (Keogh plans are for the self-employed.) This form
is three pages shorter than the five-page form 5500 required of larger plans.

Waiving the requirement for an opinion by an Independent certified public ac-
countant for plans with fewer than 100 participants throughout the plan year.
This approach should reduce the burden and costs to small plans while still pro-
viding adequate protection to their participants.

Only defined benefit plans subject to the minimum funding standards for the
year actually being reported on are required to provide actuarial Information
and a statement by an enrolled actuary as part of their annual reporting obliga-
tion. As a result, very few plans will be required to file such data for the first
year the new report forms are In use.

The department Is giving filers more time. Annual report forms must now be
filed seven months after the end of the plan year rather than the four-and-one-
half-months previously proposed.

COMPARISON OF EBS-I PLAN DESCRIPTION AND FORM 5500 ANNUAL REPORT

EBS-I 5500

I. Name, address, other identification of employer/sponsor ........................ - ) ()-()2. Identficstion of administrator ................................................ 2( )-{Q 2a)-(€)
3. Differences from prior report ................................................................ 3
4. Structure of the plan ......................................................... -- a d) A d
5. Name end number of plan .................................................... 4 b) 5( b)
6. WP file number ............................................................. 5 ...........
7. Initial effective date of plan .................................................. 6 ..............
& Year ending date ............................................................ 7 .............9. Administrator agent for process ............................................... .10. Type of ............................................................ I

11. Number of participants ...................................................... 1 7a)12. Persons performing selection functions........................... ...... m)-(n)
13. Whether derived from collective bargaining agrement ........................... 12
14. Documentary basi ...................................................... 1315. Type of employers tiiag 14-------------14IS.~ ~ ~~ Tpofe Poy participatingl ........ ;............................... 4 .......
16. Sources of cont ons ...................................... "............. 15()-)
17. Method of accumulation and disbursement ...................................... 16
18. Claims procedure ............. . ..............- .............
19. Pension eligibility criteria ..... '""..................... .. .. '.'.. . IS .20. vst ngp .ov.s.o.s----------------------------------------19(a:b)
21. Portabll or reciprocty .................................................... -( ) ..............
22. Computaton methd for length of service ......................................
23. Break-in service rules ..................... 22 ..............
24. Type of beef mtrequirements therefor .....------- 23(&) ) ..............
2S. 1604Nty ir ........................................................ 24(a.) ..............
26. Annul conditons---------------------------2 .............
27. Disosi tion of contribution not paid- ............................ (2a)-(o)
2t. Welfare plan provisions ...................................................... 27 ..........
29. Loss of welfare benefits .................................................... 27(8)-(d) ..........
30. Summary plan description-furnished to participants .......................... 29 ..........
31. Summary plan descrlption-fled--.............................................. 0 .............
32. Plan amendment Information ............................................................ X.. 8
33. Termination du st yr............................................................... 9
34. Merger o onso t on within year .......................................................... 10
35. Identification of fiducarlas .................................................................. 12
36. Change in personnel ............................................................... 13
3. As atio of fiduciares, etc..... ...........................................................

38 = and liabilities---------------------------------------------........... tX
39. Income statement .........................................................................
40. Explanation of 3-percent transactions, defaults, t ............................................ 1-7--7
41. B ronn. -..-............................................................................. 1(a)-(f)
42. Plans wth 5 percent shareholder partilpa ................................................. 19 (b)
43. Employee stock ownership plans ............................................................ 20
44. Master or prototype....................................................................... 21
4 . Oullfltonldetermlnation ............................................................... 22
48. Percentage test of 410 of Internal Revenue Code ............................................. 23
47. Integration ............................................................................... 24
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OPnIINO STATEMENT o SENATOR LLOYD BENTSEN

This morning the Senate Financial Markets and the Private Pension Subcoh-
mittees of the Senate Finance Committee and the Senate Small Business Com-
nittee begin two days of hearings on the paperwork burden imposed on small
private pension plans by the new pension reform act, the l9mployee Retirement
Income Security Act of 1974 (ERISA).

I am deeply concerned that unreasonably burdensome and costly reporting re-
quirements for smaller private pension plans will be counterproductive and result
in the cancellation of many good plans. Every effort must be made to achieve a
reasonable balance between the necessity of protecting all pension plan par-
ticipants from abuses and the necessity of avoiding a situation where many
good small retirement plans terminate simply because they are being buried
in an avalanche of paperwork and redtape.

Nobody can doubt that effective pension legislation is needed to prevent the
countless tragic abuses that have occurred in the past. Take, for example, the
case of a Wichita Falls, Texas woman who retired at the age of (5 after 17 years
of service with the same employer. She was earning a pension during these years
and she confidently approached retirement age expecting to receive her hard-
earned pension benefits upon retirement. However, due to a technicality in this
woman's pension plan she lost her entire pension-every single cent of it. Be-
cause she had missed two years of service due to family illness during her
employment, this worker lost her entire pension. Economic tragedies such as this
will be prevented in the future by this new pension legislation.

However, American workers will suffer greatly if employers begin cancelling
retirement plans simply because of unnecessarily complicated Federal forms,
particularly for smaller businesses.

The new pension law gives the Labor and Treasury Departments sufficient
discretionary authority to issue simplified reporting requirements for smaller
pension plans. It was the clear intent of the Congressional sponsors of this
legislation that this authority be exercised. Detailed reporting requirements that
may be applicable to our Nation's largest private pension plans may not be appro-
priate for the smallest pension plans. Many small businessmen may be forced
to terminate their retirement plans if the paperwork burden becomes too costly
and overwhelming.

In response to ihis serious problem, last September I introduced legislation
along with Senator Nelson (S. 2344) to mandate simplified reporting and dis-
closure for pension plans with less than 100 participants. Then in November
Senator Long joined Senator Nelson and me in urging the Department of Labor
and the Internal Revenue Service to speed the process of simplifying and
shortening the pension forms.

I am very pleased that both the Labor Department and the Internal Reveuue
Service have responded favorably to our actions.

The Labor Department has simplified and shortened the EBS-1 plan descrip-
tion form. This form as originally proposed would have been about 12 pages
long and would have required businessmen to answer lengthy essay questions.
E&BS-1 has been reduced to a 6 page form of much more concise questions. A sim-
plified annual report form 5500C for small plans was developed which is three
pages shorter than the five-page form required of larger plans. The Labor De-
partment has also wavied the requirement for an opinion by an independent cer-
tiffed public accountant for plans with fewer than 100 participants throughout the
plnn year. This approach should reduce the burden and costs to small plans. In
addition, only defined benefit plans subject to the minimum funding standards
for the year actually being reported on are required to provide actuarial informa-
tion and a statement by an enrolled actuary as part of their annual reporting
obligation. As a result, very few plans will be required to file such data for the
first year the new report forms are in use. The Labor Department Is also giving
filers more time. Annual report forms must now be filed seven months after the
end of the plan year rather than the four-and-one-half months previously
proposed.

These actions by the Labor Department and the Internal Revenue Service. are
favorable developments. The purpose of these hearings Is to Insure that Imple-
mentation of the new pension law is simplified to the maximum extent possible
without jeopardizing the retirement benefits of plan participants.

The paperwork and redtape imposed by the new pension law is Just one small
portion of the overall Federal paperwork burden confronting all taxpayers.
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Government agencies presently churn out billions of sheets of paperwork for the
American people each year, probably enough to fill several major league baseball
stadiums. Just to print, shuffle, and store all this paper costs government at all
levels an estimated $18 billion annually.

And, at the receiving end of the redtape tangle, it costs the American people,
businessman, and worker alike, another $18 billion to filU out the mass of forms:
Internal Revenue forms, wage and price forms, unemployment forms, health
forms, accident forms, social security forms, quarterly this and monthly that.

For many small businesses, this added expense proves to be the final straw
that drives them out of business. And for those giant corporations that can afford
accountants and lawyers to deal with all this paperwork-well, they are forced to
pass the cost along to the consumer.

In terms of dollars and cents, or frustration and irritation, the endless tangle
of paperwork imposed by the government has become unbearable.

There are well over 5,000 forms in use in the Federal Government, excluding all
tax and banking forms. There are 10 forms to be filled out each year for every
man, woman, and child in the United States. The private citizen is very literally
inundated with requests for information.

Some have referred to the endless series of forms and documents as "strangula-
tion in triplicate". Others call it "Federal forms pollution".

It is particularly difficult for small firms to absorb the cost of this paperwork.
Small businessmen must employ outside accountants and lawyers to fill out com-
plex forms and keep the extra recordkeeping involved. Professional assistance,
of course, is expensive. Having few employees, the small firms find It more diffi-
cult to spread the cost. A rise iti per unit cost to cover paperwork can result in loss
of sales and loss of competitive standing for small enterprises.

Small businesses, especially the mom and pop-type operations, must fill out
numerous reports, as many as &2 tax forms in a single year. This is not an ex-
ample of a Government which is concerned and responsive to the needs of its
people. It is not a government which is protecting free enterprise. It is Instead a
government which favors only those large concerns that can satisfy repetitious
requests for data, statistics, and Information.

I began, in the spring of 1973, to move against this slow and steady strangu-
lation by redtape. I introduced legislation creating a Federal Paper Commission
to study the massive paperwork burden and make recommendations to eliminate
much of it. That Commission has begun its work. But, even as it examines the
overall problem, we cannot afford to sit still when countless instances of redtape
are begging to be simplified. We can and should make the fight against excessive
paperwork an ongoing battle.

For example, I introduced the legislation to relieve small businessmen from
the costly and complex paperwork under the new pension law.

In this same spirit, I have introduced another measure to insure that Congress
gives much closer attention to the paperwork requirements on small businessmen
by new legislation. My bill would require that all Congressional Committee re-
ports on new legislation Include a rundown on the form and recordkeeplng
burden it entails. Such rundowns would include the estimated costs of required
paperwork-in terms of dollars and cents, in terms of time and In terms of
frustation.

Last month Senator Long and I Introduced the Federal Paperwork Reduction
Act which would create a system of Federal tax credits to foroe all Federal
agencies to eliminate unnecessary paperwork requirements and greatly simplify
essential forms.

The Federal Paperwork Reduction Act would provide all taxpayers with re-
fundable income tax credits of between $1 and $3 for every form the Federal
Government requires them to fill out. If possible Congress should make the spe-
cific government agencies that generated the forms responsible for paying for such
credits out of their own budgets. Because forms and documents and o"ustionz-
naires would be translated into dollars and cents, Federal agencies would begin
thinking and hesitating before they issue unnecessary and frivolous parerwni*k.
They would become aware of their responsibility to request only really ital
information.

Under the Federal Paperwork Reduction Act, individuals would receive a tax
credit of 10 cents for every item of information asked for, but not less than $1
per form. Small businesses would get 30 cents per question with a $3 minimumn
per form. Corporations and state and local governments would fall in the middle,
getting 20 cents per question with a $2 minimum per form.
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The problem of excessive Federal paperwork and redtap demands priority in

Congress this year. These hearings will help us formulate effective approaches for
alleviating this problem with respect to the new pension law.

OPENING STATEMENT OF SENATOR SAM NUNN
11r. Chairman, I am very happy to be here today at this Joint Public Hearing

bn the Reporting Burdens under the Employee Retirement Income Security Act of
1974. The federally-imposed paperwork burden on our nation's businessmen is
one of my favorite "pet peeves," and I am particularly pleased that today's
hearing will focus specifically on a most important area of this problem, small
pension plans.

One again, I fear that the intent of Congress is being buried by an avalanche
of paperwork requirements. As we all know, one of the main purposes of the
Pension Reform Act was to ease the reporting burdens on smaller plans. This
Wvas necessary to ensure that the workers of our nation who belong to such pro-
.graws received their scheduled retirement benefits.

Now, however, there Is a very real possibility that just the opposite will happen.
-Instead of reducing reporting costs, it has been estimated that the proposals will
-double or triple the costs of administration of smaller pension plans. Instead of
reducing the paperwork that already threatens to crush our small businesses, yet
-another detailed and complicated form has been imposed upog them. It is no
,Nmder, then, that many employers with small plans are contemplating their
termination.

Clearly, this was not the intent of Congress In passing this law. I believe it is
Just as clear that Conigress must not allow this to continue. No one will benefit-
neither the employees who depend on these pensions, nor their employers, nor,
least of all, our nation's taxpayers.

Form 5500-C Is Just the tip of the iceberg. Federal forms currently take up 4%
million cubic feet of space. They cost the economy an estimated $40 billion dollars
per year. Simply producing, handling and managing the forms costs $18 billion
dollars per year. That's almost as much as we spend on health care. This has
simply got to stop. The Senate Government Operations Committee has already
launched a major study of the problems with federal regulations and the need
for regulatory reform. I believe that today's hearings will provide yet another
brick In a sound foundation for the development of legislative recommenda-
tions which will bring a common-sense approach back to our government.

I am pleased that the Labor Department and the Internal Revenue Service
have pledged to significantly shorten the FIRISA reporting forms. I hope that this
joint hearings will impress upon not only these two agencies, but on all our
federal regulators, the seriousness with which the Congress views the need for a
reduced paperwork burden. I appreciate the opportunity to join with my col-
leagues In making clear the Importance of today's session. It is a much-needed
step in the right direction.

Senator HASKELL. I will ask Senator Brock if he has a statement.
Senator BROCK. No.
Senator HASKELL. I understand Mr. Fielding, a member of the Com-

mission on Federal Paperwork, has to get back to California. For that
reason we will ask him to step forward.

STATEMENT OF BRUCE G. FIELDING, MEMBER, COMMISSION ON
FEDERAL PAPERWORK

Mr. FIELDING. r am Bruce Fielding, a member of the Commission on
Federal Paperwork, which was established by Public Law 93-556. Our
goal is to minimize the paperwork burden imposed by Government on
the American public, while assuring the Government's needs for in-
formation to set policy and operate its programs are met.

Although our Commission is still in its formative stages, it is be-
coming evident that our legislative process is a major contributor to
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the paperwork burden that has exploded geometrically in the last 10
years. The public demands protection and Congress reacts. Too often
the reaction is overreaction, resulting in "overkill."

ERISA (Employees Retirement Income Security Act) is a prime
example of this. Congress sincerely attempted to create legislation
which would protect the American workers so that they wofild have
security when they retired.

What is happening? Just the opposite. Many employers are termi-
nating their plans and many more are threatening to terminate. Ter-
minations just for the sake of termination is creating undue hardship
on employees. IRS is presently taking the position that a plan which is
terminated because they can no longer comply with the cost of ERISA,
the benefits will be taxable as ordinary income to the employees. They
are not even allowing them to have the shelter of an IRA. This is with-
in your jurisdiction to change.

In December alone there were 1,300 terminations. So Congress in its
overreaction created a law which imposes a tremendous burden on the
small employees by requiring reports which are costly and time con-
suming to prepare and plans which are costly and impractical to
administer.

We have a law which contains numerous effective dates, dates which
must be complied with before regulations have been issued to tell us
how to comply.

We have a law which is extremely complex, containing language
which, in some instances, is deliberately vague. We heard testimony
last Thursday from one of the authors in the H-ouse of Representatives
that the language is deliberately complex and deliberately vague.

Congressional intent which is vague imposes an undue burden on
those who have the responsibility of interpreting this intent through
the promulgation of regulations.

Today we have ERISA with its complex and, in some areas, vague
language, requiring reports, compliance with various effective dates, a
deadline for all employers for filing amended plans, and no regulations.

Is not the solution obvious? The effective dates of changes in these
pension laws, which impose different operating or reporting require-
ments, should not be earlier than 6 months after final regulations are
issued, a very simple commonsense approach to a very complex
problem.

Let me repeat: The effective date of changes in these pension laws
which impose different operating or reporting requirements should not
be earlier than six months after final regulations have been issued.
This particular solution should not be limited to ERISA. I think it
should be applied to all instances in our legislature and every bit of
our code which requires public response as far as reporting require-
ments are concerned.

We cannot have regulations issued, we cannot have effective dates
before the regulations are promulgated before we understand how they
work, -before Congress understands their intent, and whether Congress
knows this intent has been carried out. However, regulations them-
selves are not a panacea. We must still start with Congress.

We now know that of the 600,000 pension and profit-sharing plans on
file with the Internal Revenue Service, less than 10 percent have over
100 participants. Ninety percent or more are plans of small businesses.
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However. the law was written for large employers and for large
unions. Congress failed to study and analyze thie size and compo-
sition of the pension industry prior to enactmi ERISA. The result:
Congress authorized simplified administration for small plans; it did
not mandate it.

Without this mandate the agencies involved in administering
ERISA, Department of Labor, Internal Revenue Service, and Pension
Benefit Guaranty Corporation have been reluctant to assume the re-
sponsibilities which "authorized" implies. I think we see it time and
time again when the agencies have the responsibility of interpreting
the intent of Congress through authorization and not mandating, that
they tend to stick to the letter of the law to the ultimate conclusion,
which makes it a veiy impractical code to interpret, or regulations to
apply.

Accordingly, because of this attitude, and this authorization impli-
cation, several months ago, the Department of Labor issued the now
infamous EBS-1 (Plan Description Form).

Senator HASKLL. Do you happen to have copies of those formsI
Mr. FIELDiNG. They were supposed to have been brought here this

morning.
Senator HASKELL I just sent somebody from the staff. I don't know

whv the forms are not here. Is that your only copy?
M r. FIEL-DING. They didn't come this morning unfortunately.
Senator HIASKELL. Excuse me, Mr. Fielding. I want to have this in

front of me while you are talking.
Mr. FipLINGo. That is quite all right.
This EBS-1 which was proposed was for all employers, regardless

of size, would have imposed an impossible paperwork burden on small
employers. Remember, the law says we can distinguish plans with less
than 100 participants. There is still no distinction on the EBS-1. The
form was ambiguous, vague, unstructured and demanded information
that the Department of Labor could not use or absorb. This form was
approved by the Office of Management and Budget.

On the upper right-hand corner we see "OMB approval." We find
that you will find that no matter how many times it comes out. It is
an automatic approval. OMB, which has been in effect since 1942,
which has had the responsibility of approving forms of our agencies,
has approved 95 percent of all forms since it has been in existence. It is
like the Good Housekeeping Seal of Approval.

Employers, accountants attorneys and pension consultants were
united in their demands that this form be withdrawn or simplified.
The form you have now is the simplified form. Why was it ever pub-
lished in the first place I Why did it get to the point where the public
had to stand up and shout and scream to be heard? Why aren't we con-
sulted before these forms are published? Why is it always done after-
ward, after a short notice in the Federal Register gives us 30 days
to reply?

Senator HASKELL. You are suggesting that your commission really
should be consulted before forms are promulgated. Is that correct? "

Mr. FIELnING. That would be one solution, Senator. Another solu-
tion, we will get to it further, would be citizens' advisory groups made
up of people affected by the law.
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Senator BROCK. The problem, if I may interject with submitting it
to a commission on which I happen to serve as well, is that these com-
missions have limited life. I think you might comment at some point
about the possibility of advisory groups wlich would be more
permanent.

Mr. FIELDING. Yes. PCrmanent advisory groups.
I think I might just digress a little bit. One of the things that hor-

rifies me about the EBS-1 form is a statement at the end just before
you sign, the employer signs. Remember, most of these plans are vol-
untary plans. I am an employer. I don't have to give my employees
retirement benefits. I do it because I think they deserve retirement
benefits.

When you sign that form, you sign under the threat of perjury. You
sign under a threat of a $10,000 fine. You sign under a threat of impri-
sonment if you make a false statement. It is a fine thing to make an
employer sign who is doing this voluntarily to help his employees. In
a wait is a deterrent to ever have a plan.

The IRS and the Department of Labor developed a joint annual
report form known as form 5500. As proposed, this form would have
to-be filed by all employers, regardless of size, again remembering the
Secretary of the Treasury and the Secretary of Labor have the author-
ity to distinguish between plans with 100 participants.

The preparation of this report, in most cases, would have required
the outside services of accountants, attorneys, actuaries, and pension
consultants. This costly burden was to be imposed regardless of the
size of the plan.

A statement was made to me by an agency official that they were
proud of form 5500 and it was so condensed and simplified that there
was no need to have a different form for smaller employers. Neither
agency was aware of the burden being imposed on small businesses.

Fortunately IRS has a Small Business Advisory Committee which
was able to promptly react to the proposed form 5500. We now have
another form for plans with less than 100 participants, form 5500-C,
consisting of only two pages.

Why was the original form published in the first place? Why do
we have to go to this extreme extent that we had only a 30-day
period to bring to the attention of the Internal Revenue Service the
costly burden they were imposing on small plans?

It is my conservative estimate that this new form, along with DOL's
drop ping of an audit requirement for small plans, will result in over
$500 million of annual savings in accounting fees alone. I feel the
form itself, the simplification from five and a half to two pages with
its required schedules, which will save $250 at a minimum in account-
ing fees and a dropping of the requirement for an audio by a certified
public accountant, and will save at least $750. I think we are havifig
$1,000 saved for every small plan in this country, which results in this
huge saving in accounting fees.

I don't know what it will save in attorneys' fees and actuarial fees.
Those who are the most affected by paperwork are the last to know.

The agencies need advisory committees to help develop the regulations
and reporting forms. These committees should help in the formation
of the forms. There is no need to have them published and revise
them.

67-538-76----2
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These committees must be comprised of representatives from those
areas most affected. The IRS Small Business Advisory Committee
consists of 19 individuals who are small business persons, consultants
to small businesses. The commit advising DOL with respect to
pension plans has only one small business representative and yet 90
percent of the plans are small plans. How can DOL get proper
objective guidance?

We need advisory committees comprised of the -people which the
laws affect. If they affect small business, we should have small business
advisory committees. We don't need academicians and large business
and labor unions. We need representation from small business.

What we really need now, in order to reduce the reporting and_ compliance burdens imposed on small business by ERTSA, there is
urgently needed a representative advisory committee which can work
with a special joint task force. This task force would be solely con-
cerned with all reporting, disclosure, and other administrative require-
ments for plans with less than 100 participants. The advisory
committee should consist of employers who have plans, accountants,
attorneys, and pension planners who specialize as consultants to small
business.
--In order to have an effective advisory committee it has to be made

up of people affected by the law.
Thank you for this opportunity.
Senator HAsw. Thank you, Mr. Fielding.
Basically your suggestion is that before promulgation give some

advisor committee the opportunity to review and comment?
Mr. FlINM G. That is correct. Also, I think we need legislation

which requires the postponement of effective dates for at least 6
months atr the promulgation of regulations in order to properly
interpret and meet the requirements of the law without rushing into
it as we have done in the case of ERISA, which is a prime example
of overreaction.

Senator HASKELL. Thank you very much, Mr. Fielding.
Senator BrockI
Senator BROCK. I would like to just comment, first, that *fr. Field-

ing is a member of the Commission on which I serve on paperwork,
and one of the most important and creative members of that Com-
mission. It is a pleasure to serve with you.

I would like to make two comments. First of all, you serve now
on the Commissioner's Small Business Advisory Colmittee?

Mr. FIELDING. Yes.
Senator BROcK. Under IRS?
Mr. FIELDING. Yes.
Senator BRocK. Just give me a basic description of how it. works.
Mkr. FELDINo. There are 19 of us or- the advisory committee. We

are all representatives of small business. We are "all practitioners,
accountants, attorneys, pension consultants. Our clientele are made
up of small businesses. we meet the-the plan is we meet once. We
are going to .meet at least 3 to 4 times a year with Donald Alexander,
the Commissioner of Internal Revenue, and his staff. He has allowed
us to explore all of these issues. He has allowed us to be very effective
in changing the form 5500.
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I would say it was the IRS Small Business Advisory Committee
which really brought to the forefront the problems created by 5400
and which cam. up with 5500-C for small business. It was Commis-
sioner Alexander's relative eagerness to cooperate with this committee.
He didn't realize what this was creating.

Last Thursday Assistant Commissioner Alvin Liirie stated this in
his testimony, that they were not aware until we brought this to their
attention, the tremendous cost this was imposing upon small business.

Senator BROCK. Before I go on, do you have another 5 minutes for
questioning? Are you that tight?

Mr. FIELDING. No. I am fine.
Senator BROCK. In sum and substance the advisory commission in

your particular experience works?
Mr. FIELDINo. Absolutely.
Senator BROcK. How do we solve the problem where one law is ad-ministered by two agencies and is an advisory commission for one of

the agencies? Should we create an advisory commission for the-for
advising about the implementation of the law generally? Should we
have a separate advisory group for DOL?

MNr. FIELDING. I think that what we should have in this particular
instance when we have two and three agencies, including the Pension
Benefit Guaranty Corporation, is a task force made up of the person-
nel of the agencies which would work in conjunction with one advisory
committee made up of representative citizenry.

Senator BROCK. Is there any reason in your experience as a business
consultant that we should not have one form for both agencies? Can
it be done without requiring an overly complicated form ? Let's say
one for large and one for small businesses.

fr. FIELDING. There should be a distinction definitely made.
Senator BROCK. I am not talking about large and small. I am talking

about the two agencies.
Mr. FIELDINGO. There should be a consolidated report for both of

them. Some of the information contained in EBS-1 is also contained
in the application an employer files with the IRS for a determination
letter. There is complete duplication in many of the areas.

I asked Mr. Hutchinson last Thursday why is it necessary to file an
amended EBS-1 when the same information is contained in the amend-
ments that you file with the IRS in the determination letter. He stated
that he would look into this matter.

I don't think there is enough of this being done. I think we should
encourage it, we should encourage the agencies to work together in this
particular instance. It is like running business with two owners.

Senator BROCK. You mentioned the 1,300 plans that had been termi-
nated in December.

Mr. FIELDING. Yes.
Senator BROCK. Do you have the figures on terminations since the

enactment of the law?
Mr. FIErTnNo. I believe it has been approximately 5,000.
Senator BROCK. That was my recollection, 5,000'ilefined benefit plans

and 2,500 profit sharing for a total of 7,500.
Mr. FIELINo. Yes. f think it is difficult to determine from the ap-

plications for termination as to their specific reason for terminating.



If they say in their letter for termination that they are- specifically
requesting a termination ruling because they can't afford to comply
with ERISA, all of the benefits are going to be automatically taxed
as ordinary income to the beneficiary. You are going to get reasons
other than the actual reasons for termination.

We can't say that the reasons specified in the termination letter are
absolutely accurate.

Senator BROcK. I have seen figures where the cost of compliance oil
the very small plans can run as high as $1,000 per beneficiary, on very
small plans.

Mr. FIEDI.N,. That is correct. We made a study of our own plans,
and we had a range under the old law from a low of $64 per partici-
pant to a high of $1,400 per participant.

Senator BROCK. $64 over a period of 30 to 40 years of employment
begins to take on a rather sizable-

Mr. FIELDI.No. It does. It absorbs all of the income that the plans
generate.

Senator HASKELL. Let me pursue that.
Senator Brock said $64 versus $1,000. What were the amendments of

the law that caused these problems?
Mr. FIELDING. This was the cost that we determined under the old

law.
Senator HASKELL. I understand the old law. What are the changes

from the old law that give rise to this particular problem?
Mr. FIELDING. We anticipated that the original EBS-1. which was

some 17 pages long-is now 12--the form 5500, which is 51% pages
Ion -

Senator HASKELL. Excuse me. I haven't made myself clear. What
were the changes in the law that precipitated the-se additional reports?
Or is it sheer bureaucracy?

Mr. FIELDING. It is the interpretation that the agencies have placed
upon the code requiring these v oluminous reports.

Senator HASKELL. We will ask the agencies.
Senator BROCK. I have testimony you have given previously in

which yoa extend plans ranging from 1 employee to 30.
Mr. FIEL DING. Y es.
Senator BROCK. Your high cost is $1,427 per employee; your low

cost is $143.
Mr. FrELDING. Yes.
Senator BROCK. To deal with Senator Haskell's question, let's take

the 30-employee plan-30-participant, where the cost per participant
- is $143 per employee. How much of that $143 was previously being

expended for administration of the plan and what is the difference?
In other words, how much have we increased the burden ?

Mr. FIELDING. We went from $64 under the old law to $143.
. Senator BROCK. Your net increase was $79?

Mr. FIELDINO. Yes, over a 100 percent increase.
Senator BROCK. There is a smaller increase here on the 20-employee

plan, $50.
Mr. FIELDING. Yes.
Senator BROCK. What I am reaching for is this: If we, have some

increased costs per participant so that there is no income into the plan.
that the income is all expended for administrative purposes, then you
almost demolish the argument for a pension planI
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M r. FIELDING. That's right. The security in-the security in the em-
ployees' income security retirement account is gone. We are taking it
a 'Iay by requiring these costly reportings.

Senator BROcK. What would you suggest, Mr. Fielding? I think
the Congress has a responsibility to try to see that these plans are
administred for the true benefit of the beneficiary. How can we do
it in a fashion that will be cost-effective?

Mr. FIELDING. I think that the solution would be to get away from
the theory that the only way you get compliance is to requre reports.
If it is clearly spelled out what the employer's responsibility is in the
law and if the employer so constituted, keeps these reports, they are
nade available for audit, this, I think, in my opinion, should be
sufficient.

Reports do not make an honest businessman.
Senator BROCK. You would suggest that we have no reports for

smaller firms?
Mr. FIELDING. I would suggest that we have a one consolidated

annual report for small business, which would encompass the require-
ments of both the DOL, the Pension Benefit Guaranty Corporation and
IRS. It would be a report which consists of the basic information
that is required of any plan, and it should be required only once, be-
cause it should be computerized so that the profile-they should be
able to file on each employer. You shouldn't have to ask the employer's
social security number every time, shouldn't have to ask the address,
shouldn't have to ask the basic information that should be inputted
into the computer, to begin with, to give you a profile or file on each
employer.The 5500-C now, which is only two pages long, which is very simpli-

fied, has one question where it vants you to list all-the assets ii the
plan. I defy-I don't know how-I would like to know how the Depart-
ment of Labor is going to take that information and put it in their
computer and what are they going to do with that information that
lists every asset vou have in your plai

I say "so what". You don't need that information. You must know
the plan is in existence and that the employer is complying with the
law to the best of his ability. You determine this through audit and
not through reports.

Senator BRocK. So your answer is we have one report for small
businesses?

Mr. FIELDINo. YeS.
Senator BROCK. It would be a joint report to the effective agencies

and be a simple report and be backed up by a spot audit?
Mr. FIE.DI.NG. That is correct.
Senator BnoCK. Thank von.
Senator HASKELT. We ihank you very much, Mr. Fielding.
Mr. FIELDING. W e thank you for the opportunity, Senator.
[The prepared statement of Mr. Fielding follows:]

STATEMENT OF BRUCE G. FIELDING, COMMISSIONER, COMMISSION ON FEDERAL
PAPERWORK AND SECRETARY, NATIONAL FEDERATION OF INDEPENDENT BUSINESS

I am Bruce Fielding, a member of the Commission on Federal Paperwork,
which was established by Public Law 93-556. Our goal is to minimize the paper.
work burden imposed by government on the American public, while assuring
that government's needs for information to set policy and operate its programs
.are met.
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Although our Commission Is still in its formative stages, it is becoming evident
that our legislative process is a major contributor to the paperwork burden that
has exploded geometrically in the last ten years. The public demands protection
and Congress reacts. Too often the reaction is over-reaction, resulting in "over-
kill."

ERISA (Employees Retirement Income Security Act) is a prime example of
this. Congress sincerely attempted to create legislation which would protect
the American workers so that they would have security when they retired.

In order to reduce the reporting and compliance burdens imposed on small
business by ERISA, there is urgently needed a representative advisory commit-
tee which can work with a special Joint Task Force. This Task Force would be
solely concerned with all reporting, disclosure and other administrative require-
ments for plans with less than 100 participants. The advisory committee should
consist of employers who have plans, accountants, attorneys, and pension plan-
ners who specialize as consultants to small business.

What is happening? Just the opposite. Many employers are terminating their
plans and many more are threatening to terminate. There were over 1,300 known
terminations in December.

Congress, in its over-reaction, created a law which imposes a tremendous burden
on the small employers by requiring reports which are costly and time consuming
to prepare and plans which are impractical and costly to administer.

We have a law which contains numerous effective dates, dates which must be -
complied with before regulations have beer issued to tell us how to comply.

We have a law which is extremely complex, containing language which, in
some instances, is deliberately vag.ac. Uongressioual intent which is vague
imposes an undue burden on those who have the responsibility of interpreting
this intent through the promulgation of regulations.

Today we have ERISA with its complex and, in some areas, vague language,
requiring reports, compliance with various effective dates, a deadline for all
employers for filing amended plans, and no regulations.

Is not the solution obvious? The effective dates of changes in these pension
laws, which impose different operating or reporting requirements, should not be
earlier than six months after final regulations are issued.

Regulations themselves are not a panacea. We must still start with Congress.
We now know that of the 600,000 pension and profit-sharing plans on file with

the Internal Revenue Service, less than ten percent have over 100 participants.
Ninety percent or more are plans of small businesses. However, the law has been
written for large employers and for large unions. Congress failed to study and
analyze the size and composition of the pension industry prior to enacting
ERISA. The result-Congress authorized simplified administration for small
plans; it did not mandate it.

Without this mandate, the agencies involved in administering ERISA, De-
partment of Labor, Internal Revenue Service, and Pension Benefit Guarantee
Corporation, have been reluctant to assume the responsibility which "authorized"
implies.

Accordingly, several months ago, the Department of Labor issued the now in.
famous EBS-1 (Plan Description Form). This proposed form for all employers,
regardless of size, would have imposed an impossible paperwork burden -n
small employers The form was ambiguous, vague, unstructured, and demanded
information that the Department of Labor could not use or absorb. This form
was approved by the Office of Management and Budget.

Employers, accountants, attorneys and pension consultants were united in
their demands that this form be withdrawn or simplified. It has been simplified.
Why was it ever allowed to get to the publication stage in the first place?

The IRS and DOL developed a Joint Annual Report Form known as Form 5500.
As proposed, this form would have to be filed by all employers, regardless of
size. The preparation of this report, in most cases, would have required the out-
side services of accountants, attorneys, actuaries and pension consultant& This
costly burden was to be imposed regardlessof the size of the plan.

A statement was made by an agency official to me that they were proud of
Form 5500 and it was so condensed and simplified that there was no need to
have a different form for smaller plans. Neither agency was aware of the burden
being imposed on small business.

Fortunately, IRS has a Small Business Advisory Committee whicb was able
to promptly react to the proposed Form 5500. We now have another form for
plans with less than 100 participants, Form 5500-C, consisting of only two pages.
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It Is my conservative estimate that this new form, along with DOL's dropping
of an audit-requirement for small plans, will result in over one-half billion dollars
of annual savings in accounting fees alone.

But, Just as in the case of the original EBS-1, why was the original Form 5M00
published in the first place? We must be doing something wrong.

Those who are the most affected by paperwork are the last to know. The
agencies need Advisory Committees to help develop the regulations and reporting
forms. These Committees must be comprised of representatives from those areas
most affected. The IRS Small Business Advisory Committee consists of 19 in-
dividuals who are small business persons, consultants to small business.

The committee advising DOL with respect to pension plans has only one small
business representative and yet, ninety percent of the plans are small plans. How
can DOL get proper objective guidance?

Senator HASKELL. We will now hear from James D. Hutchinson,
Administrator of the Depaltment of Labor.

I understand you are accompanied by Mir. Strickler.
Mr. IIuTp-iUNSON. That's right.
Senator BROCK. Before you begin, may I insert in the record as part

of my questioning of Mr. Fielding a chart which shows the cost of
administering pension plans of ten small corporations, and at the con-
clusion of my questioning I would like to insert into the record a letter
from Senator Robert Griffin to Senate Finance Committee Chairman
Russell Long with regard to this matter.

Senator HASKELL. it will be included preceding this testimony.
[The letter and chart referred to by Senator Brock follows:]

UNITED STATES SENATE,
THE ASSISTANT MINORITY LEADER,

Wahlington, D.C., January 2,1976.
Hon. Ru SELL B. LoNo,
Chairman, Senate Finance Oommittce, Ru-8sell Senate Ojffce Building,, Washing-

ton D.C.
DEAR RussmLL: It is my understanding that the Subcommittee on Private

Pension Plans may be holding hearings early next year with respect to the im-
pact of the Employee Retirement Income Security Act of 1974 on small pension
plans.

While I have long supported the effort to enact pension reform legislation, I
am concerned by reports that some of the regulations issued under the new law
have resulted in excessive paperwork and administrative burdens, particularly
for small firms.

Furthermore, I am troubled by a sharp Increase in the number of pension plans
which have folded since enactment of the 1974 law. There Is need for close
examination into the reasons for such terminations and the extent to which they
are related to provisions of the new law.

Obviously, there has been little time to evaluate the effect of this legislation.
But, its importance requires continuing Congressional oversight so that timely
action can be taken to prevent unnecessary regulation and to correct deficiencies
in the law.

Accordingly, I wish to support any effort by your Subcommittee to review
these matters and to urge that you proceed as promptly as possible.

With best wishes, I am
Sincerely,

ROBERT P. nrFIor,U1.5. Senator.



COST OF ADMINISTERING PENSION PLANS OF 10 SMALL CORPORATIONS

Annual cost before ERISA Estimated annual cost after ERISA
Employer's Cost as Cost as Cost as Cost asNumber of Net assets taxable percent of Cost per percent of percent of Cost per percent ofPlan No. participants plan income Total cost net assets participant col. 3 Total cost net assets participant col. 3

(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11)

1 -------------------------- 30 $208.397 $43,021 $1,912 0.9 $64 4.4 $4,302 2.1 $143 10.02 -------------------------- 20 288,902 140,890 3,069 1.1 153 2.2 4,055 1.4 203 2.93 -------------------------- 19 278,557 116.058 2,679 1.0 141 2.3 3,938 1.4 207 3.44 -------------------------- 4 139.110 105,885 1,473 1.1 368 1.4 2,266 1.6 567 2.15 -------------------------- 2 98,270 17,701 782 0.8 391 4.4 1,931 2.0 966 10.96 ------------------------- 2 59,431 50,234 559 0.9 280 1.1 1,737 2.9 869 3.57 -------------------------- 2 25,498 35, 839 723 2.8 362 2.0 1,506 5.9 753 4.28 -------------------------- 2 24,062 31,181 334 1.4 167 1.0 1,495 6.2 748 4.89 -------------------------- 1 23,591 20,272 747 3.2 747 3.7 1,427 6.0 1,427 7.010 ......................... 1 8,400 11,251 455 5.4 455 4.0 1,313 15.6 1,313 1.7

Note.-Costs include actual trustee fees where a bank is trustee or estimated trustee fees of ,j percent of net assets (minimum $250) where an officer of the employer acts as trustee,

U,

t0
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Senator HASKELL. You may proceed. Mr. Hutchinson.

STATEMENT OF IAMES D. HUTCHINSON, ADMINISTRATOR, PENSION
AND WELFARE BENEFITS, U.S. DEPARTMENT OF LABOR; ACCOM-
PANIED BY MITCHELL STRICKLER, DEPUTY ASSOCIATE SOLICI-
TOR, PLAN BENEFITS SECURITY DIVISION

Mr. Hucyr nNsoN. Senator, it is a pleasure for me to be here today.
I would like to take this opportunity to comment on reporting and
disclosure under the Employment Retirement Income Security Act
of 1974, commonly called ERISA.

The reporting and disclosure requirements of the ERISA are the
mechanisms by which the Department of Labor. the Internal Revenue
Service, the Pension Benefit Guaranty Corporation. and plan partici-
pants and beneficiaries, can. learn essential facts in many areas. The
Government can learn the terms of covered pension and welfare bene-
fit plans, whether or not requirements of the act have been met, the
effect of the changes resulting from ERISA, and the need for changes
in the administration of the law. Plan participants and beneficiaries
can learn the terms of their plans, whether they are entitled to bene-
fits and the manner in which their plans are being administered.

To assist affected employees, employers, unions and related finan-
cial and service organizations to understand ERISA's complex provi-
sions, the Department of Labor has begun to make extensive use of
videotape and slide-sound presentations as well as more traditional
communication vehicles such as publications and public meetings. We
believe that the results of data are quite encouraging and that our
efforts in this area will provide all parties with a better understanding
of what this massive new law means and the benefits and obligations
it will produce.

Admittedly the reporting and disclosure requirements of ERISA
are complex and extensive.

Senator HASKELL. At some point, maybe after you are. through,. I
wish you would comment on the question I asked Mr. Fielding. My
question was, is there anything in the basic reporting law that makes
reporting unnecessarily complex?

Mr. HUTCHINSON. I would be delighted to.
In administering these provisions we must constantly be aware

of their potential effects-both intended and unintended. They can
provide the right information, at the right time., to the right people,
so that the protective provisions of ERISA will really work. They
can also produce burdensome administrative costs that could eat into
benefits. Reporting and disclosure programs that do not inform the
statutory beneficiaries, or that collect information the Government
cannot and does not intend to use, cannot be justified. The Department
is striving for the minimum reporting requirements consistent with
our legitimate needs to protect the rights of participants and
beneficiaries.

Although we are committed to meeting the challenge of minimum
reporting and disclosure requirements, our efforts are complicated by
factors which include very short statutory effective dates, and a high
degree of specificity in the statutory provisions which set out the
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type of reporting and disclosure which is necessary, and what infor-
mation must be included.

In addition, any new program requires initial "startup" time to
attract and use the particular kinds of expertise necessary mi a
sophisticated regulatory effort.

Public comment and congressional input have been helpful to the
Department of Labor in working to implement the reporting and
disclosure provisions of ERISA. They have aided us in estimating
what various requirements will cost, and in determining what can
be done7-to hold down administrative costs. Decisions already have
been made and announced which:

1. Exempt well over 500,000 small employee welfare plans from
most of the reporting and disclosure requirements;

2. Modify requirements with respect to the EBS-1 plan description
- and the summary plan booklet such that:

(a) Plans were required to file only the first two pages of EBS-1
by August 31, 1975;(b) The filing date for the full EBS-1 and the summary plan de-
scription was extended until May 30, 1976; and

(c) The EBS-1 has been modified into a check-box found one-third
the length of the original proposed form;

3. Allow plans wishing to amend prior to May 30, 1976, to do so
through a special reliance procedure that has been issued by the
Department and the Internal Revenue Service;

4. Extend the comment period on the annual report form 5500 be-
yond the normal 30 days to permit additional input, particularly, on
the issue of whether an accountant's opinion would be required for
small plans;

5. Establish a Small Business Impact Work Group to the ERISA
Advisory Council.

Consistent with these decisions, the Department, on December 24,
1975, announced its intent to take several additional actions, including:

1. WkNorking with the Internal Revenue Service to develop simplified-
annual report forms for small plans-a 5500-K for Keogh Plans and
a 5500-C for pension and welfare plans with fewer than 100
participants;

2. Prescribing financial data to be contained in the summary annual
report such that only one accountant's opinion is needed f rom that
plan;

3. Waiving the requirement of an accountant's opinion for plans
with fewer than 100 participants; and

4. Extending the 5500 series filing deadline to 210 days after the
end of the plan year, so that no annual report filings are required
prior to the end of July 1976.

The Department also has a proposal under consideration which
would establish a procedure whereby plans that have not been amended
by May 30, 1976, will be able to make use of previously prepared
plan description booklets with proper explanation of ERISA's re-
quirements, until such time as the plan is amended to comply with
the act's specific provisions.

In this regard I believe that it is particularly important to place
ERISA's reporting requirements into proper perspective. Prior to
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the ERISA, numerous reports and forms were required to be filed
with the Department of Labor and the Internal Revenue Service
pursuant to the Welfare and Pension Plan Disclosure Act and the
Internal Revenue Code.

As the data in the appendix to my testimony demonstrates, given
the massive new protections provided by ERISA and its increased
coverage, we believe that a rational, objective analysis of ERISA's
"paperwork burdens" shows that much of the criticism in this area
may be exaggerated, although the administrative agencies must con-
tinually strive to keep reporting burdens to a minimum.

To help assure that the administering agencies will coordinate their
efforts in this area, we have worked closely with the IRS and PBGC.
Specifically, the three agencies have formed an ERISA Policy Board,
made up of the top program officials, to enable us to deal as quickly
and effectively as possible with issues of joint concern. I believe that
this cooperative effort will help. us over time to further reduce the
burdens of reporting and disclosure, while increasing the benefits of
these requirements.

I h~pe that this brief overview has been helpful. I would be happy
to respond to any questions you might have.

[The appendix to the foregoing statement follows:]

APPENDIX

COMPARATIVE REPORTING REQUIREMENTS

Pre-ERISA Post-ERISA

4848
sched- 55000

lumber of par- D-1 D-2 4848 ule A 4848A 4849 ES-1 5500 or K
ticipants in plan (10pp) (16pp) (1 p) (2 pp) (2 pp) (2 pp) Pages (6 pp) (9 pp) (4 pp) Pages

I to25s ............................ X X X X 7 X ........ X 10
25to99' ........... X ........ X X X X 17 X ........ X 10
lOor mores ....... X X X X X X 34 X X ........ 15

I I to 25,640,000 plans, 1,580,900 participants.
126 to 99, 45,000 Plans, 2,100,000 participants.
8 100 and more, 25,000 plans, 30,000,000 participants.

Senator HASKELL. I wonder if you could respond to my question
of Mr. Fielding.

Mr. HUTCHi.NSON. Could you frame it again, Senator?
Senator HASKEJLL. I am trying to find out whether there is anything

in the basic statute that unduly requires reporting? Would you give
us your opinion?

Mr. HuTcjHixsoN. If I could eliminate the word "unduly," let me
try to place it is perspective and offer opinions and conclusions.

I believe ERISA is a classic example of a piece of legislation where
the purposes are relatively easy to articulate and quite sound, but
where the statutory provisions at times are highly specific and
technical.

As I noted in my testimony, the one section of one part of one title
of a four-title law that runs over 200 pags long is sven pages long
in itself, and it sets out very specifically that which must be included
in an annual financial statement prepared by a plan. When the law
becomes that specific, it gives the agencies much less discretion in
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terms of deviation and choosing additional courses of action, even if
we might assume that they would be more practical and pragmatic.

I think there are complications in a law when it is that specific, yes.
Senator HASKELL. Would it be possible for you to submit for the

record your recommended changes in the basic law? In other words,
maybe the basic law is too complex, or perhaps it is not. We certainly
want the Department's suggestions. Can you do that?

Mr. HUTcHINsoN. We wili do that, Senator.
Senator HASKELL. Within 10 days?
Mr. HUTCHINSON. Yes.
Senator HASKELL. Senator Byrd?
Senator Bywn. Thank you, Mr. Chairman.
I supported the pension reform law. I think the vesting rights as

applied by the new law were necessary and desirable and many other
provisions were. I do think reporting requirements have gotten so
complicated for the businesses to handle that I hear more and more
businessmen, as I go around Virginia, say that they are going to cut
out their plan if they have to go to the time and expense necessary
to file all these reports.

Do I judge from your response to the chairman's question that much
of this is inherent in the law itself ?

Mr. HUTCHINSON. Senator, I believe a certain amount of it is in-
herent in the specificity of the statute. Let ine make another comment,
if I may.

I believe a great deal of the outcry concerning the massive reporting
and additional administrative burden of this statute grows from mis-
information. I believe that the same advisers and consultants that
worked with small plans have at times been hypervolatile in their com-
ments about what the new law requires, such that small plans have-
indeed been misled as to the impact of this statute from an administra-
tive point of view.

Shortly after I joined the Department of Labor in April of this past
year I was visiting in Atlanta during the summer of 1975. A com-
mentator asked me whether it was true, as the local newspapers were
reporting, that the massive paperwork burden of ERISA was produc-
ing a great number of small plan terminations. In response to that
question I used my prerogative to ask a question: I said, "Are you
aware of the total number of pages that have so far been required to
be filed under this act ?"

The response was "no," but I assume it has been massive. The fact
of the matter was as of August 1975 there had not been one single page
required filed with the Department of Labor under this law. We did,
indeed, have to administratively delay some of the statutory filing
requirements.

Finally, EBS-1 and the first summary plan booklet were required
to be filed by April 30, 1975. This law was signed in September 1974,
and many of the provisions became effective on January 1, 1975, with
a requirement that initial reporting begin in April.

We thought that was unrealistic. We deferred it. I think there has
been a fair amount of misunderstanding about the law.

Senator Byn. Well, I hope that is correct, but my observation about
filing in general is that Government asks for more and more reports on.
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every conceivable phase of business. I am just wondering whether once
the reports are made out, in many cases at heavy expense, whether the
Government does anything about the damned reports.

Mr. HuTcMNSON. I think that is a very valid question, Senator. As
a matter of fact, that precise consideration was one of the reasons why,
within a matter of weeks after I joined the Department in April 1975,
we withdrew the original EBS-1. It seemed to me it was a document
we could not use.

Senator Bnw. The committee has a lot-this is not addressed to me,
it is addressed to Senator Nelson as chairman.

This letter is signed by Mr. John H. Morse. He says this:
"In 1971, I established a non-contributor pension plan for the em-

ployees on my dairy farm in southern Virginia, which has six partici-
pants. Contributions of $2,500-$3,000 per year are held in a trust, and
accrued benefits are fully funded.

"After studying the pervasive and complex provisions of ERISA
and the mass of regulations and requirements emanating from the
Department of Labor, the Internal Revenue Service and the Pension
Benefit Guaranty Corporation. I threw up my hands and terminated
my plan on December 31. A copy of my notice of termination is
enclosed."

Mr. Chairman, I ask unanimous consent that this letter and the en-
closure be inserted at this point in the record.

Senator HlASKELL. It will be so inserted.
[The letter with enclosure referred to by Senator Byrd follows:]

ONE CHASE MANHATTAN PLAZA.
New York, N.Y., January 27, 1975.

lion. GAYIOaD NELSON,
Chairman, Small Bu8ine8s Committee, Rus8ell Senate Offlce Building,
Washington, D.C.

DEAR SE.NATOR NELSON: I note that joint hearings will be held on February 2
and 3 on the problems of small pension plans under ERISA.

I doubt that you will get to the heart of the problems with the witnesses sched-
uled, most of whom appear to have a vested interest in continued bureaucratic
control. Pension consultants, actuaries and accountants all stand to profit from
the requirements and complexities of ERISA, and it is too much to expect of them
to recommend the drastic surgery that is necessary to keep small pension plans
alive.

In 1971, I established a non-contributor pension plan for the employees on
my dairy farm in southern Virginia, which has six participants. Contributions
of $2,600-$3,000 per year are held in a trust, and accrued benefits are fully funded.

After studying the pervasive and complex provisions of ERISA and the mass
of regulations and requirements emanating from the Department of Labor. the
I nternal ilevenue Service and the Pension Benefit Guaranty Corporation, I threw
Pup my hands and terminated my plan on December 31. A copy of my notice of
termination is enclosed.

I estimated that the cost of maintaining and administering the plan would
double or triple and that the burden of attempting to comply with all the complex
regulations under ERISA would be unbearable.

You talk of "simplifying reports", but the fact Is that no amount of simplifying
is apt to relieve sponsors and administrators of small plans of enough burden.,
to make continuation of their plans worthwhile. The truth is that this is a
monster of a law which has gone far beyond any need for remedy. Rather than
protetcting employees, it will end up undermining and destroying thousands of
plans which were established, maintained and administered in good faith without
any assistance from government.

Respectfully yours,
JoItN II. MoRs-4.
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GoLDEN RrvEit FARM PENSION PLAx

NOTICE TO ELIGIBLE EMPLOYEES
DECEMBm 12, 1975.

I regret to inform you that the pension plan that I established in 1971 for
eligible employees of our farm will be terminated effective December 81, 1975.
A notice of intent to terminate has been filed with the Pension Benefit Guaranty
Corporation in Washington.

This action has been forced on me by a law enacted by Congress in 1974, popu-
larly known as ERIA, which has created an administrative nightmare for all
private pension plans.

The provisions of that law and the regulations issued under them are so com-
plex, and the burdens placed on plan administrators are so severe and costly, that
it Is virtually impossible for any small pension plan such as ours to survive.

This has to be one of the most atrocious laws of all time. It was enacted pur-
portedly to protect the interests of employees under private pension plans. In-
stead, It has forced the termination of benefits for employees under thousands
of small plans, such as ours, which are not able to survive.

This law is a perfect example of the disastrous results that flow from govern-
ment and bureaucratic Interference with the private affairs of the citizens.

The funds that I have contributed in the last five years to the pension trust will
be applied to the payment of deferred benefits accrued to the end of this year.

JOHN H. MORSE.
Senator HAISKxLL. Senator Brock?
Senator BROCK. Mr. Hutchinson, I know you are familiar with the

problem and I know you are sympathetic. I hope you understand the
questions I asked are couched in that context.

Mr. HUTcIIINSON. Certainly, Senator.
Senator BRocic. I noticed in one part of your statement you said you

are reporting requirements before U'RISA-I have before me a list of
some 21 such requirements only two of which have been terminated.
Now this includes a lot of different things. When I look at the new re-
quirements--not just from labor-seven additional requirements from
IRS, nine from the Labor Department, six from the Pension Benefit
Guaranty Corporation, plus the additional recordkeeping require-
ments under the law, sufficient to determine the benefits of present and
even past employees for the past 6 years, there isn't any question in my
mind that there is an awesome increase in the burden placed on the
small business by the bill.

I have two objectives. One is to do whatever I can to encourage you
and IRS and the corporation to simplify your own forms, but also I
am very sympathetic and desire to have from you suggested areas of
change in the law where we have created a bu .rden on you that is
obviously passed on, but may not be necessary for adequate implemen-
tation of the law itself.

Let me ask you one specific question: 'Why can't IRS and DOL have
one form ?

Mr. HUrHINmsoN. For financial reporting we do, Senator.
Senator BROCK. Well, you have EBS-1 and 5500. Those are not

the same form.
Mr. HUTCHINSON. Let me clarify that, if I may.
The 5500 series is a joint series. We will accept one form with the.

Treasury Department and the IRS. EBS-1 is another form specif-
ically provided for in the legislation separate and apart from the an-
nual financial statement. We could not totally disregard that provi-
sion of the statute which requires a plan description to be prepared.

Senator BROCK. Why can't they be in the same report I
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Mr. HUTCHINSON. I believe they probably could, but the type of in-
formation we collect for financial reporting purposes and for auditing
purposes and enforcement purposes is not the same kind of informa-
tion which describes plan provisions.

I think you would windup with a vehicle that would be so confusing
it probably would be counterproductive.

I might add another note to that, too, Senator. That is that pur-
suant to the statutory requirements, the times for filing the different
forms with the different types of information are indeed different.

Senator HswISuj. If I may interrupt, this is the kind of thing that
I think probably both Senator Brock and I have in mind for your
memorandum to us on legislative changes. There may be a lot of other
things, too.

Mr. HUTcHINSON. Senator, I think it would be much fairer given
the representations I can make at this table today to indicate we
would be delighted to provide you with a critique of the legislation
as it operates and where we see the incidences or difficulties as opposed
to any specific proposals for change.

I think it would be more constructive to do the former and we could
do it in a much briefer period of time.

Senator BROCK. I think there are things which are obvious. Why
should we have different reporting dates, for example? Is there some
particular administrative logic to that or is it that the Congress came
up with a date and found it attractive, Washingon's Birthday?

Mr. HurciNsox. I would like the opportunity to respond to that
in writing. I must confess on its face I don't see the reason now.

Mr. STRCKLER. Senator, on the particular forms you are referring
to one is a description in general of the terms of the plan and the
other, having financial information shown, is made an annual report.
The plan description is required only every 5 years, or if there hasbeen
no change in the plan, every 10 years. It does serve a different func-
tion and that is one explanation of the different time schedule.

Senator BROCK. You could put on your annual financial report just
a box to indicate whether you had any change in your plan. That
would serve the same purpose wouldn't it?

Mr. HuTcmNsoN. That is correct.
Senator BROCK. In looking at the small versus large problem, par-

ticularly in your financial report which has been more extensive-
Mr. HtuTcHIxsoN. I think there would be more time needed to pre-

pare it and more outside assistance needed.
Senator BROCK. What about the suggestion of Mr. Fielding that-

for at least small businesses-there be virtually no report at all and
just an audit? Would that not be in compliance with the law or would
that not be in compliance with the regulations?

Mr. HUTCHINSON. Neither. It is fair to state that the statute per-
mits the Department of Labor, for instance, to waive certain filing
requirements for welfare plans. As I indicated in my testimony, we
have done that for half a million plans. It does not permit the total
waiver of financial reporting for pension plans. We have a mandate
that we may provide for simplified or alternative means of compli-
anice, but we do not have the authority under the statute to com-
pletely waive that type of plan.
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Senator BROcK. In the case of-he was talking about the listing
of all assets. He said you couldn't put that in the computer anyway.
Is that a fair statement?

Mr. HUTCHINSON. I am not sure I draw the same conclusion. I
should state for the record we are reevaluating that particular require-
ment even within the 5500-C, to see if it could be eliminated. I think
one point that ought to be made here which often is overlooked, is that
as sympathetic as I am toward the burden of reporting-and I must
say that as a very candid assessment. I think there is overreporting
at times-we as a department have been given the responsibility
to weigh against that our obligations for the protection of participants
and beneficiaries.

The statute doesn't say that a participant is entitled to certain pro-
tection if he is in a plan which is large, but he doesn't have that pro-
tection if he is in a plan which is small. We must be aware of that
balance.

I suggest here, too, that to the extent that reporting is totally
disposed of, it would probably require a greater expenditure of
Federal resources to monitor on an individual basis those plans. to con-
duct the audit that Mr. Fielding was referring to. It is a tradeoff if you
really wish to have compliance.

Senator BnOCK. IRS does a spot audit now. There is no reason that
couldn't include this kind of an audit at the. same time?

Mfr. HUTCiHNxsoN.. It looks for different things. The service, is
auditing for the purposes of determining whether deductions are ap-
1roprittte, whether the plan is covered as provided for.

Senator BROCK. Again, I am not trying to be harsh. If 5,000 pension
plans and 2.500 profit-sharingr plans have, in fact, been terminated, I
would assume that there would be at least three or four people on the
average affected by each of those plans. I think it would be a good deal
more. Let's say three or four.

What are you talking about? 60.000-80,000 people who lost plans?
NMr. Hu'rciNsoN. Let me do some quick niath.
Senator BRoCK. I am sorry. I started to say 30 or 40 and I dropped a

decimal. Is it fair to say that 50,000 people hiave lost benefits?
fr. HTcrnNsoN.. I just did a rough calculation. If we assumed an

average of five as opposed to three, it would be 37,500. I think that is
fair assessment.

Senator BRocK. Plus or minus 50,000, a whole lot of people. I have
been told that the. highest, figure-at least one individual cited to me of
people who might have been damaged by improl)er management of
these funds. the type we are searching for in this new law, might be
20.000 people.

Mr. HUTCHINSON. I have no way to assess the accuracy of that last
figure.

Senator BnocK. It isn't a pervasive problem with every one of these
plans obviously. We are dealing with a pretty small l)roblem where we
are trying to protect all employees. That is a valid objective. If we are
protecting 20,000 who might have been in some fashion damaged, it
does seem to raise the question of the cost versus the benefit.

Mr. HUTCIIINsON. I heard it recently described as destroying the
village to save it. I am not sure I characterize it that way, but you are
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right, there is a problem in doing something for what might be a
smaller problem.

Senator Byn. What the figures suggest to me is that if Government
is not reasonable and practical, that the people who are going to be
hurt by this are the employees, the precise people that'the congress has -
been trying to protect.

Senator BxiocrL. That is exactly right.
Let me approach it from a different point. of view. Let's not talk

about people being hurt and helped in terms of fraud or something like
that. Let's talk about the broader aspect of it.

How many people are now covered by pension plans in the United
States?

Mr. I-IxrciI.so.-. Our current estimate is in the neighborhood of
600,000 plans and coverage is about 35 million workers.

Senator BROCK. 35 million people.
Mr. Fielding testified that the cost increase per beneficiafty for small

plans would run at least $50 per participant. Now let's run that out and
see what we get.

You can't multiply that times 35 million because a lot of those are
large plans and the costs would go down there.

Let's say that 600,000 plans which cover small plans, what do they
average-five people per plan? Three million people would be in the
small group?

Mr. TrcriNsoN.. The best data we have now indicates that the
number of plans with between one and twenty-five participants is ap-
proximately 640,000. with 1,580,000 participants.

Senator Bnoci . 1,580,000. That is an increase of $75 million a -'ear,
minimum?

Mr. x-iU.TivsoN.,. That is correct.
Seiiator Bnocii. I haven't been very familiar with pension plans. I

have had some experience with them, but a pension plan is a program
in which management and the individual usually participate. They
put money in, and the purpose of the plan is to set aside that monev so
that it, can, tax-free, accumulate by investment additional value over
the life of the employee, and then the value is taxed at retirement.

That is a fair statement. The employee goes into a lower tax bracket.,
so the value to the individual is that he gets a tax-free set-asid. which
then earns money by investment so that at retirement, when he groes
into a lower tax bracket, he is advantaged by having money that has
accumulated and has earned money.

It is hard for me. to believe tlat these small fundq of less than 25
employees are going to earn $75 million a year. If that is trite. have
we taken away any ren ii whatsoever for the existence of a small plan
in trvintr to protect the individual?

T don't question the Department's dedication to doin, what is right
and I sure don't question the Congress. But, sometimes in trying to do
what is right, we do it in the wrona fashion and we do it in' a fashion
that really does damage the individual. Is it possible for you to try to
analyze that possibility, to find out for us what the earnings of those
40,000 firms are and then the additional 25,000 with between 25 and

100 employees, and see if the additional cost that we are imposing
does, in fact, eliminate all of their earnings so there is no reason for

67-53,--76-- 3
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the existence of a; pension p lanI and, if so ERISAhas eost an awful
lot of people an opportunity for a pension that means anything.

They may, keep the plan just because it is good manageinent-labor
relations, but the plan won't be anything to them because it cannot
earn enough to really accumulate anything of value. The individual
could take this money, set up his own plan, andcome out better. You
can do that with a savings and loan here in Washington, D.C. and get
.25 pereenit for your money tak-free and be better off than you would

with the plan that normally would have a much better prospective
rate.

I don't want to pose you with atn impossible task, but I think that is
what the Congress ought to do when it writes legislation. I think we
ought to have that analysis before we write the legislation; then we
won't make mistakes.

To the extent that you can give us some factual information I would
be very grateful for it.

Mr. HUTv INSON. We Shall try. I know a great deal of the data to
make those figures reliable was not required to be submitted to the
IRS before this new law. We shall -make an attempt to collect the
information.

Senator BRocK. I think maybe you could do a spot check with ran-
dom sampling and ,project out what your outcome might be.

Thank you for your testimony.
* Mr. HuTwiwsNoN. Senator, may I make a comment to follow up

Senator Brock's questioning I
In the area of termination I think it is important to indicate that if

the number of approximately 5,000 defined benefit terminations is
correct-and we believe it is very close-there are additional factors
that ought to be considered in assessing what that, means. For instance,
the termination notices that are filed with the Pension Benefit Guar-
anty Corporation, which are the source of that figure of 5,000, deal
only with defined benefit plans. In many cases those termination files
reflect nothing more than a shift from providing a benefit in the form
of a defined benefit to another type of plan.

We can't necessarily assume that individuals that were covered are
to lose. We can't necessarily assume that the plan and/or the company
involved has folded. In addition, a sizable number of the 5,000 that
were terminated this year were fully sufficient in-the sense that the
assets in the plan were fully sufficient to purchase the benefits that
were owing to the employees involved.

'We with the Internal Revenue Service and the Pension Benefit
Guaranty Corporation are trying to compare that data with data on
the iew plans created in calendar year 1975, or at least those that filed
with the IRS, to match that to see if some of the plans terminated
are shifting and to make better sense out of the 5,000. It is a figure
that although small, if you are talking about 50,000 people compared
to 30 million, may even.be smiler.

Senator Bnoox. One other thing you might comment on, if I may
pursue one other point. I forgot to ask you: While Mr. Fielding was
testifying he talked about the existence of that Small Business Ad-
visory Group for the IRS. Would you describe the advisory group
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that you haveI Is it adequate I Would you favor a permanent Small
Business Advisory Group ?

Mr.. HuTclnNsoN. Senator, we have a 15 person advisory council
created by the statute. The statute even specifies the precise areas of
expertise from which we must draw representatives. Among them is
not a designation of a representative of small business or small plans.
In the appointments made this past fall we attempted to select an
individual who as a public member had clear expertise in the area of
small plans. He is chairing a work group within our council that does
nothing but worry about and comment to the Department on the prob-
lems of small plans.

That-is not to say it would not have been a good idea in the first
instance to have a small business impact group. I think we have
created the best alternative we can.

Senator BROCK. Would you favor having a separate small business
group to advise you on the problems raised by the legislation, particu-
larly the provision which authorized you to have separate reporting
requirements f

Mfr. HuTcuiisoN. I am not sure it is necessary, but I am not sug-
gesting it is not a good idea. I think we have a vehicle to get the same
expertise.

The Small Business Work Group is meeting with representatives of
our plan.

Senator BRocic. If the small business community feels they only
have one member out of a 15 person board, they may feel that is not
adetluate.

Mr. H1uTrrixsox-. I think that is a realistic appraisal by -them.
Senator BROCK. You have no limitation on setting up your own

advisory group?
Mr. au'ciiso. Absolutely not.
Senator BROCic. I suggest you consider that. It might be good

polities.
Senator HASKLL. Just before I ask Senator Nunn for his questions.

may I ask you your opinion on something I
There has been a ot of testimony, particularly by Mr. Fielding, ,)f

the numerous terminations due to the increased paperwork. Assrzing
increased terminations would take place, do you think in any regard
some terminations might have resulted from -the change in vesting
requirements ?

Mr. HuTcHirNso.. I think that is a very viable suggestion. Many of
the terminations occurring in 1975, and particularly the number that
occurred in December of 1975-I believe the number was slightly over
1300 in that one month alone--came in during a period immediately
before the time when the vesting participation and benefit accrual
provisions of the new statute became effective. It was almost the
closest thing that I can find to the last free lunch in the sense you can
come in, terminate your plan under the old vesting rules, have the bene-
fit of the Government Insurance System and never have to change over
to the new rules.

I think those provisions may well have been part of it.
Senator HAS Em Senator NunnI
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Senator NuN. Mr. Hutchinson, when will the new EBS-1 and
5500-C forms that were announced before Christmas be released ?

Mr. Hmcmkisox. We believe the EBS-1 form, which is only the
responsibility of the Department of Labor, vill go to the printer be-
for the end of this week. The 5500-C, we are meeting with the Internal
Revenue Service this week to finalize that form based upon additional
public input we had. We are reconsidering the asset question as well.

Our best expectation is it will go to printing sometime in February
and be distributed in March.

Senator Nuzix. What is your review process prior to these forms
being released for publication ? Are they reviewed by the Labor Ad-
visory Council?

Mr. Hu-rc'Nsox. The original EBS-1 to the best of my recollection
did not undergo extensive advisory council review. I say "to the best
of my recollection" because that was a process that occurred before I
arrived at the department.

The revised EBS-1, the shortened version, has been extensively
worked over with the Recordkeeping Work Group and the Small
Business Work Group of our advisory council.

Senator NuirN. How about the Small Business Advisory Council?
Have they had a chance to review this ?

Mr. HUTCHrsoN. You are speaking of the Small Business Advisory
Council to the IRSI

Senator NuWN. Yes.
Mr. HuTHiNsox. Not formally, but many of their members were

involved with the process with the Department of Labor.
Senator NuNN. Has the public had a chance to comment or will

they?
Mr. HUTcmNsox. They have already had a chance to comment. The

shortened version was published in, I believe, October. Let me double-
check.

In October and following the reduction of that form from 20-some
pages down to 5 it was then released again so the public could com-
ment on the new 5-page version. I guess it is fair to say that the type
of comment we got the second time around indicated we were much
closer to being on the money.

Senator NUNN. How about OMB I Has 0MB reviewed the form ?
Mr. HUTClIuso-. Yes; both times. They reviewed the original and,

indeed, had a public hearing on the original EBS-1, the 20-page--I
believe it was characterized as a monster.

Senator Nuvr. I have no other questions.
Senator Brm [presiding]. Senator Brock?
Senator BROCK. No q-uestions.
Senator BYRD. Thank you, gentlemen, very much.
Mr. HUrCHINson. Thank you, Senator.
Senator BYRD. The next witness will be John W. Baker, president

of the National Association of Pension Consultant and Administra-
tors. He will be accompanied by Staney H. Hackett, associate member
of the council.

Mr. BARE. Mr. Hackett Is presently over at the Labor Advisory
Board looking at the new 5 .-C, therefore, because that meeting is
scheduled at e same time as this, and wasn't to be oriinally, he will
not be here today. He may be here later, but not for thus conversation.
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Senator Bmw. Thank you. You may proceed as you wish.

STATEMENT OP JHN W. BAXE, PRESIDENT 0F1 TE NATIONAL
ASSOCIATION 01 PENSION CONSULTANTS AND ADMINISTRATORS,
INC., ATLANTA, GA.

Mr. BAKE.x. Thank you. I am John W. Baker, president of the Nar
tional Association of Pension Consultants and Administrators, Inc.
In my private life, I am consultant and administrator of employee
benefit lns. Both my company, Retirement Plans, Inc. of Atlanta,
Ga., and members of the association, priarly provide services to
small pension plans--those with under 100 participants.

It has been estimated that there are nearly 500,000 such plans
throughout the United States and that they account for approximately
90 Percent of all lans.

We have the adnministrators and consultants to go across the country
and give us those statistics whenever we wish them.

The great bulk of small plan sponsors are small businesses; busi-
nesses which have neither the in-house facilities nor the expertise to
undertake the administrative and actuarial tasks necessary to properly
establish and maintain an employee benefit plan.

Accordingly, they retain firms like those represented by our associa-
tion to handle all aspects of administrative and actuarial functions,
ranging from assistance in initial plan design to the full scope of
continuing administration. (See exhibit b for an illustrative list of
functions performed by consultants and administrators.) Indeed,
many small plans would not even be in existence today had not our
members, and others in the profession, made concerted efforts over a
long period of years to convince employers of the multiple advantages
of employee benefit plans.

Unfortunately the incentives granted by Congress to encourage the
development of the private pension systems are simply too complex in
operation to be availed of by most small businessmen without pro.
fessional assistance.

I give you this background so you will understand my purpose
in being here today, and the very strong concern that our association
has for the continued viability and growth of the private pension
system.

With this in mind, I would like to briefly comment on two subjects,
both of which have utmost importance to the continuance of a strong
private pension system, and both of which will have a substantial im-
pact on the ultimate costs of maintaining that system. The two areas
are reporting and disclosure and certain prohibited trasactions.

In the area of reporting and disclosure, our primary concern is and
has been with encouraging simplification and ease of administrative
burden, particularly in reporting form design. I am certain that this
committee is familiar with the statistics released by the Pension
Benefit Guaranty Corporation in January of this year, indicating that
the termination rate of defined benefit eon plans was running more
than four times the expected rate. Well over 5,000 defined benefit plans
have terminated since enactment of ERISA, and approximately 1,200
filed notices of intent to terminate in December 1975, alone.
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The PBGC'S statistics indicate that the average number of partici-
pants in these plans for 30, not 5. There are a number of reasons
for this increase in terminations, including the general state of the
economy.However, it is our view that this high rate is due to some extent to

the burdens of compliance with ERISA and more specifically, to a
fear of what those burdens might be. If these fears are not alleviated,
the termination rate could well increase

I woud like to digress and say that the general consensus of opinion
with the administrator consultants and accountants throughout the
land is that the 5,000 is but a small piddling amount as to the number
every day that I try to, and our association tries, to keep in business
until ERISA gets straightened out. We have calls in my office-and
ours is not a large office--every day asking if they should terminate.

Every day we convince them time after time that terminations are
not in order, that we will get it straightened out.

The statistic was also brought up that this covered 37.5 million
people, but there are 80 million employed, which means there are still
half the people in the United States that need a pension plan.

If we cannot get ERISA straightened out, they will not have the
plans either.

On April 30, 1957, we testified before the House Labor Standards
Subcommittee during oversight hearings on ERISA. As preparation
for part of our testimony, we informally surveyed a number of ac-
counting firms, consulting firms and banks to obtain estimates for
basic costs of reporting and disclosure. The survey reflected cost fig-
ures of $1.50 to $2.00 per page just to fill out forms after all the in-
formation had been gathered and analyzed. These cost figures contem-
plated the use of clerical help, and I want to emphasize that these were
cost figures not billing figures.

I would like to say that the cost before ERISA and after ERISA
has just about doubled. It has gone from $200 to $400 depending upon
the number of plans, from $350 to $700. That was the figure given to us
by those who do nothing but small plans.

Our association has primarily focused on two ways to attempt to
alleviate the fear of the burden of compliance with ERISA.

First. we have continually advised our clients that when the dust
settles, ERISA will not be unworkable, overly burdensome or overly
expensive. We have advised them that ERIMA will be administered
by good men acting in good faith who will make every effort to case
unnecessary administrative burdens, complexities and costs.

I strongly say we believe that to the degree. There are just certain
problems that have to be worked out.

Second, to help fulfill this prophecy, we have not hesitated to offer
our assistance to the Labor Department and the IRS in developing
enbible, nonduplicative and inexpensive forms which meet the re-

quirements and purposes of ERISA. Furthermore, where, we have met
resistance, we have not hesitated to petition the Congress for
assistance.

Indeed, a number of Members of Congress, including members of
these committees, have taken a leadership role in encouraging simplifi-
cation and in easing the paperwork burden. We believe some success
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has been a4iieved, although only after an expensive and concentrated
effort on the part of 4 number of concerned indXividuals.

The primary reporting requirements of ERISA are the plan de-
scrition (form EBS-1) and the annual report.

When form EBS-1 was originally proposed last spring it con-.isted of some 16 pages. I will not go through that because I believe
we have gone through that with Mr. Hutchinson before.

The form 5500 was originally proposed last fall-as a single form for
all plans. Let me stress one point at the end of the page on page 5.

As this committee knows, ERISA, section 104 (a) (2) (A) authorizes
the Secretary of Labor to prescribe simplified annual report for any
pension plan covering less than 100 participants. ERISA section 103
(a) (3) (A) permits th Secrtary of Labor to waive the requirements
for an annual accountant's opinion only in situations where, by reason
of ERISA section 104(a) ( ) (A), the plan is required to file only a
simplified annual report. Since only one report form was proposed for
all plans, the Secretary had no discretion to make the waiver. The
agencies originally took the position that the form was as simplified
as it could b, and that therefore no further simplified form for small
plans was necessary.

A similar problem existed in connection with the actuarial report.
The Secretary of the Treasury is granted no discretion to waive this
requirement.

Again, after enormous efforts and loud protests, it, was finally an-
nounced that the annual reporting requirements as originally proposed
would be modified. In December 1975, the IRS and the Labor De-
partment announced that they were developing an annual report form
5500-C for plans with under 100 participants. The form is to be two
pages as opposed to the five page form 5500 required of large plans.

Furthermore, the requirement for an accountant's opinion has been
waived for plans with fewer than 100 participants, and the actuarial
statement is only to be required for a defined benefit ptln subject to
the minimum funding standards. We have not had an opportunity to
review the 5500-C as we finally were able to achieve in connection
with the form EB--1, and I will comment as to certain specific items
we hope will be modified on the form before final approval.

This gets back to Mr. Fielding's comments thabthese forms need to
be looked at with people such as administrator's, accountants, actu-
aries, who are in the field every day testing out the water. Until we
can get a look at these forms before they get into concrete, I do not
think our problem is going to be solved. Ibelieve Mr. Fielding, in the-
paperwork commission on Thursday addressed himself to that. You
were there, I believe. I think his idea has to be promulgated. Until it is
accomplished, I do not think we will really accomplish what you
gentlemen are here today trying to find out. 1Iow to simplify it, how
to Ret the costs down.

In connection with the forms 5500 and 5500-C, which at this state
I understand have not been finalized, I would like to point out a few
areas of specific concern to us.

One, while we recognize the responsibility of the Labor Department
to monitor plan investments for diversity and prudence, we would
hope that a method of rules could be developed which would not re-



3

quire a total L.. .g and description of each and every asset held at the
end of the year.

I understand from Mr. Hutchinson, they are continuing to look at
this.

For that matter, unless the agencies really intend to computerize
and examine the information on each and every form submitted on an
annual bass some method of selective questioning spot checking or
auditing of a sample of plans each year would seem entirely adequate
to accomplish the agency's purpose while at the same time holding
costs to A minMum.

Two, with reference to schedule A (insurance information), we
continue to maintain the position that this schedule is not mandated
by ERISA for all plans which purchase insurance. Rather, ERISA
section 103(e) -which is reproduced for you as the last page of this
statement--only requires it for plans which have benefits "purchased
from and guaranted by" an insurance company.

Examination of the various drafts of the bills which ultimately
became ERISA indicates that the drafters did distinguish between
the reports required when benefits were "purchased from" insurance
companies and the reports required when benefits were "purchased
from and guaranteed by" an insurance company.

We have raised this matter with the Labor Department before
and will not belabor it now. The point is, we do not believe ERISA
requires schedule A for the vast majority of small plans with insur-
ance, most of which are split-funded pension plans with no benefits
guaranteed by an insurer.

Let's assume they do not do away with schedule A, which I believe
is probably in the works. An area of specific concern with respect
to the form as originally proposed deals with the provision of infor-
mation regarding insurance fees and commissions paid to general
agents, other agents, brokers, and other persons. You read the law
whlch you wrote, it says agents, brokers and other persons and does
not indicate general agents; but the Labor Department decided to
put general agents in that definition.

This is part of the problem we keep having. The distribution sys-
tens of most life insurance companies fall into one of two main cate-
gories-the general agency system and the managerial or branch
office system. In the former, the company does business through a
number of general agents who are independent contractors and who
are compensated through so-called "ovemide" commissions on busi-
ness solfby agents they recruit and manage.
* In the case of the branch office companies, there are no general

agents. Instead, the companies have branch office managers who are
direct employees of the company and who are compensated on a
salaried basis plus bonus arrangements which vary considerably from
company to company. Indeed some companies use both methods of
distribution in that theyr-have, at least from time to time, some agen-
ckth which are managed by branch managers and others which are
managed by general agents.

Bcauae of the many different approaches to field force compensa-
tion inuse in the life insurance idutry, even comparisons between
two general agency companies, or two branch office companies, may be
somewhat misleading.
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However, the problem becomes extremely serious when, a general
agency company is compared to a branch office company ont the basis
of the information requred in schedule A as originally pVoposed.
It must be recognized t at while general agents and 'ranch xrnagers
have different methods of compensation, this difference does not ne' es-
sarily have any bearing on the net costs to a plan or a participant. A
manager's salary. is obviously -built into the. premium structure just
as the general agent's commission is.

However, the reader of schedule A in the originally propose form
would be virtually compelled to conclude that since the general agent's
company is paying commissions to an additional person while the
branch office company is not, the latter must be offering its products
as a lower cost. This unwarranted conclusion will obviously and un-
fairly hurt general agency companies and at the same time will mis-
lead the public.

I want to emphasize that we have no objection to total disclosure
of fees, commission and compensation structures. However, if such
information is to be elicited, it should be done so in a form that is not
misleading. If there is some way to isolate meaningful- comparable
figures for the top two types of distribution systems, that would be a
feasible alternative.

However, in our view, the complexities of field force compensation
are so great that this could not be done within the confines of an
understandable and useful reporting form. We would also like to note
that general agent commissions, by themselves, as well as some field
agent commissions, are based on a number of factors including prior
experience, and vary considerably from company to company. As a
practical matter, it would be extremely difficult, and in some, cases
impossible, to properly allocate specific dollar amounts to specific
plans for any particular year.

I tried to illustrate that on schedule D for your benefit.
I would like to go to an insert that I did after I typed this speech

up on Friday, to get to a specific item, one which brings out what
we feel the Labor Department is doing in actual reading into the law
things that are not there.

I would like to draw your particular attention to- the possible
ramifications of the facts I have just cited. They specifically bear on
question three of schedule A of form 5500-C, and we are particularly
concerned about the disruptive effect of question three with respect
to plans with fewer than 100 participants.

ERISA itself does not cause any problems by itself-it is when
the Labor Department interprets one paragraph of section 103(e) (2)
(exhibit F) that brings out the consequences I am about to explain.
We are at odds as to why the Labor Department is unwillingto accept
suggestions as to how this paragraph might be implemented in a
practical way.

From now on, with schedule A, not only will the enployez Inow
the compensation paid to each agent or broker but the eih lyees
will know because the form must be supplied to each evipiloyee
annually. Is this any of the employee's business when the employer
of a small plan usually is contributing all the money It is likely
to bring up more questions, more headaches for the employer and
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the agent,, which means more people will not start, new plans. Why
put upwlth the hassle? Will it add to the termination of existing
plans, as well, sand if so, I do not believe Congress will like the
COnsequences. -

Furthermore since a great many agents' and brokers' commission
contracts ate very complicated and based on many factors that are not
related to it! particular sale, we understand that Labor might say only
to include the easily definable commission items on schedule A. That
would'be unfair discrimination against the insurance companies that
have developed simple agents' andbrokers' contracts.

And even that is not all. The Labor Department, apparently at-
tempting to interpret everything as broadly as possible, seems deter-
mined to extend the reporting of agents' and brokers' commissions to
include earnings of general agents who in the end results are really
distributors-not the salesman. As I mentioned earlier, many life in-
surance companies have the manager system so that all the distribution
costs are absorbed in home office expenses which go into premium rates
rather than being singled out as in general agency companies. Even if
, method could ie developed for allocating the very complex and mul-

tifactored general agents compensation to particular plans-which I
doubt-requiring such reports would be unfair discrimination against
life insurance companies that use the general agency system of distri-
bution and once again, this is not called for by ERISA but rather is
Labor's idea.

You logically might wonder:
Is there a simple solution to carry out ERISA's requirements while

not creating chaos, causing plan terminations and stunting the future
growth of the pension delivery system? We believe that there is an
excellent answer, and we have recently suggested it to the Labor De-
partment. We also believe that this solution is specifically suggested by
certain language contained in the latter part of ERISA section 103(e)
(2) (exhibit F). Unfortunately so far the Labor Department seems
intent on ignoring this suggestion.

The solution is to elinunate question three from schedule A but re-
quire that each insurance company file with the Labor Department
and possibly with each plan sponsor, a copy or a summary of its sales-
men's commission contract, This would give disclosure in a practical
manner that everyone could live with. Furthermore, except for any
commissions a general agent might receive as a salesman, the Labor
Department should not require income information from general
agents since they are merely distributors just like the managementtype
agencies of the many insurance companies that use the management
type f distribution system whereby all costs are absorbed in home
off figures,

It is imperative that the Labor Department solve the problems in
respect to question three in schedule A-as they finally did with the
EBS-1-in order to enforce ERISA's provisions but not "throw out
the baby With the bath water." Question three of schedule A must be

- .. onmitt4 and a substitute method of disclosure adopted. This is essential
even if the Labor Department wants more time to work out a substitu-
tion and, therefore, has to delay this one particular item to apply only
for plan years ending after December 31, 1976.
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A second area of major concern to us lies in the area of prohibited
transactions. Specifically we are concerned with the provisions of
ERISA which, as of June 80,1977, will put every pension consultant
in America who also sells insurance, annuities, variable annuities or
mutual funds, out of business unless an appropriate exemption and
sensible fiduciary regulations are issued. I am speaking of what has
come to be commonly known as the "multiple services" and "fees and
commissions" problem. Due to the interaction of ERISA section 406
and 408, and their Internal Revenue Code counterpart, section 4975,
as of June 30, 1977, consultants and administrators will be prohibited
from providing administrative services to a plan for a fee while at that
same time receiving commissions on the sale of insurance or annuities
on the plan.

The prohibition would obviously have a detrimental economic im-
pact on consultants and administrators, since they would be prohibited
from receiving either initial or renewal commissions from plans for
which they also provide consulting and administrative services. Fur-
thermore, the prohibition could result in severe disruption of the pell-
sion delivery system. Since the affected consultants and administrators
could receive neither initial commissions nor renewal commissions, it
would seem that every insurance policy in effect which had been sold
to a plan by an affected consultant or administrator would have to be
cancelled effective June 30, 1977, and a new policy with a different
agent written.

Such disruption of the pension delivery system would cause hard-
ship and potential economic loss to plans, participants and beneficiar-
ies. Additional costs would be incurred in canceling old insurance ind
annuity policies and obtaining new policies and such costs would be a
direct drain on plan assets. I

Furthermore, plans would be required to establish new, cumber-
some, and expensive procedures to deal with multiple parties provid-
ing singular services. In essence, as a result of the prohibition, at, least
two persons would be required to perform a function that previously
was performed by one.

There is an obvious potential for abuse in this area. However, we do
not believe that a blanket prohibition is a sensible solution. Indeed, in
drafting ERISA, Congress specifically recognized that a number of
business practices, technically prohibited by ERISA, should be al-
lowed to continue. The exemption procedure was authorized for this
purpose. Our association has had an exemption application pending
since last June which would resolve the problem. Essentially, the ex-
emption application would permit the continuation of traditional com-
pensation structures, on condition that the transactions w re con-
ducted on an arm's-length basis, after full disclosure to interested
parties that the administrator or consultant was providing multiple
services to the plan for a fee and also receiving commissions on the sale
of life insurance or annuities to the plan. We are most anxious that
consideration of this application be accelerated. The problem is acute
for us for obvious reasons. However, our problems are also of concern
to small plans and small businesses, since our members and others in
the profession design, establish and administer the grent majority of
small plans in the country.
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Mr. Chairman, I have made specific suggestions in the area of re-
porting and disclosure and prohibited transactions which our associa-
tion believes will ease administrative burdens and costs of complince
with ERISA without derogating its basic purpose of protecting plan
participants. I think it would be helpful if I could give you some gen-
eral observations which we have learned from our experience in deal-nwitl the regulator a-ncies over the past year.
pte fIr5t place, thinkk the basic problems encountered by the
penionindustry in attempting to comply with ERISA, and at the

same time make it workable, are the same problems encountered by
every citizen or group subject to governmental regulation. Too often
there is a lack of coordination and communication between the regu-
lated and the regulator, and too often the regulator, in his legitimate
desire to protect the public in some specific manner, ignores or simply
does not understand the costs incurred to deliver that protection.
Furthermore, the regulators suffer from the same human foibles of
the rest of us-in particular, they are extremely reluctant to admit
they are wrong or to change a position once taken.

How do we correct these problems? Initially, I think we all recog-
nize that there must be some restrictions on dealings between the regu-
lated and the regulatoi..There are invariably conflicting interests on
an issue, and all interests should have an opportunity to be heard. The
basic provisions of the Administrative Practice and Procedures Act
provide these restrictions, in the case of substantive rulemaking, essen-
tially by requiring notice, opportunity for hearing, and a public
record.

However, the Administrative Practice and Procedures Act breaks
down in the area of forms, and particularly forms under a new law.
The forms issued by an agency have perhaps the most direct psycho-
logical and cost impact on the public of any agency decision made.

However, to my knowledge, there is no general requirement for
public review prior to publication. There was no such review in the
case of the original EBS-, but after much effort, such review was
obtained in connection with its replacement. There was opportunity
for comment on thu 6500; there apparently will be no such opportunity
in connection with the 5500-C. We believe there should be such oppor-
tunity. If the normal regulatory process is too cumbersome or expen-
sive, we would suggest that at least the public advisory councils, of
which every agency has an abundance, should have this opportunity.

We further suggest that the review should come at an early stage,
before an-agency has developed such pride in its draftsmanship that
it is reluctant to change. I have enormous respect for Jim Hutchinson
and the Labor Department for withdrawing the original-EBS-1 after
it was published. However, I believe Jim is a unique individual and
that the situation was unique.

Furthermore, we would suggest that there should be some require-
ment for an analysis by the a-. ncies of the cost impact of regulations
in general, and lorms in particular. I do not believe an "Economic
Impact Statement" is necessarily required in every casof but at least
some effort should be made to specifically determine the economic
burden of a decision and whether the burden is worth the benefit.

Mr. Chairman, perhaps ERISA is unique as a new and complex
law subject to multiple agency jurisdiction. irowever, I know the
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roblems we have encountered. and I know how those problems could
have been avoided, or at least minimized. I offer our experience for
what it is worth, and hope that it will be helpful to the committee's
deliberations on the problems of small business. I will be pleased to
respond to any questions you or the other members of the committees
may have.

Senator NuNN [p residing]. Thank you, Mr.J3aker.
We are delight to have you with us today.
Mr. BAK.ER. Thank you, Senator Nunn.
Senator NuNN. In your testimony you say, "Well over 5,000 defined

benefit plans have terminated since enactment of ERISA and approxi-
mately 1,200 have filed notices of intent to terminate by December of
1975 alone." You go on to say that your statistics "indicate the average
number of participants in these plans was 30."

Mr. BAKER. That is the PGBC statistics, sir. They do the termina-
tion of plans.

Senator Nu.N;. According to your calculations then based upon these
statistics that would be 150,000 people?

Mr. BAKER. Plus the 36,000, which brings it close to 200,000 people
really.

Senator NuNN.. Do you have any comments about the breakdown of
reasons? Could you give us a ballpark guess as to reasons for the
termination? We heard Mr. Hutchinson say the general economy was
one. He also made mention that the vesting requirements under the
new law could have been a cause. Also the paperwork could have
been a cause.

Do you have any way of knowing what caused this massive
withdrawal ?

Mr. BAKER. I think all three of those have a great cause in termi-
nations. I believe fear of what the future holds has the greatest reason
for it. I think the accountants particularly are telling their prospec-
tive client or clients -that if they don't want to be bothered with all
the paperwork, et cetera, which is going to have to be set up, if they
don't want this 30-percent rule against their assets to come about
because of termination of a stated benefit plan, defined benefit plan
which is in ERISA, if they don't want all these things to happen,
why don't they get out and see what happens in a year or two ? Maybe
they can get haZck in.

Some plans are changing from defined benefit to defined contribu-
tion. That is also a reason. I don't think those statistics, to be honest
with you, are any cause by themselves for everybody to get up and
shrink down to nothing. I think the real fear is to come, if we don't
get it worked out--because 5,000 or 500,000 is peanuts. I think you
will see 50,000 or 100,000 plans terminated if we don't get something
done.

I think we will not see very many new plans instigated if we don't
get this problem worked out, of paperwork and cost in these plans.
Everybody-and another reason. Might say, for some plan termina-
tions is that the employer said, "Well, it is going to cost so much. I will
terminate and let everybody go into an ERISA." That is a possibility.

In some instances that is a better thing than to carry on the plan.
Maybe the employer could only put in $200 for a participant, but a
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participant could put $1,500 in for himself. That is another reason
that we see.

Senator NuiNN. I want to get down to the cost, partic earlyl y to the
small plans with the new requirements. I think Senator Brock has
already pursued that. Why don't you follow that up, Senator? If
you don't cover it, I will come back to it.

Senator BRocK. I think you were here when I was asking Mr.
Fielding some questions about some testimony he earlier submitted,
referringto-the costs of compliance with ERISA. I wondered if you
would just take a moment to give me some estimates-do you have
that in your backup documentation?

,Mr. BA3R. Exhibit C, sir, if you would look at that. It is the
survey we did and gave to the House hearing on November 20. We
reproduced there a Copy of that hearing. You will note that we have
it broken down as a survey, if there is 1 person in the plan, 10 per-
sons, 25 people, or 100 people, and we have it broken down before
ERISA and as of now. We have it broken down in defined contribu-
tion and defined benefit plans.

You will note in almost every case that the cost before ERISA
and now, no matter how many people were involved, just about
doubles. In the first-on page 55 of their report, which is the first page
of-my-report, on the top there, you will see that it went from-in this
particular person's survey-from $150 for one person to $450 now
for the defined contribution plan.

For defined benefit plan, from $150 to $450 is indicated. As more
people get involved, the less doubling it becomes, because you can
always do the same procedures and have the same costs in certain
instances for 100 people as you do for 1 person. The form still has
to be filled out. The cost for 1 person doubles to triples the cost for
25 people, usu ally doubles.

Senator -,ocK. If you had to give me a, ballpark figure, what would
you ssy it exostI About $5 per employee over 100 employees I

Mr. Ia. Sir, we don t really -get into the over 100 employees.
You are going to have actuaries that can give you statistics on that.

Senator BROoK. I think you included the chart in your statement
that shows a cost as high as about $1,300 for a one-person plan.

Mr. BAKEm. That would be very high.
Senator BRocK. Unacceptable?
Mr. BAK. That is unacceptable. That probably included the fact-

that was not my survey, but Mr. Fielding's, I believe. It probably
included the fact that there would have to be an accountant's state-
ment included in there. When you have one life, you-an accountant's
statement costs anywhere from $500 to $1,500 to put in a plan.

We have done away with it. The minimum fee, generally speaking,
for one person-a one-person plan is like, $300-$350, but then you
have usual cost factors that go like $350 plus $10 per participant
and so forth. If you have 10, it only goes to $450.

Senator BROCK. What I am reaching for, is there any way for us
to estimate the per-employee cost increase as a result of ERISA for
a 25-person plan, 50-person plan?

Mr. BAKE. Those statistics are in that exhibit C. If you just divide
the 25 into it-
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Senator BROCK. You are talking, at least on one of the charts I saw,
about an increase of $25 per employee?

Mr. BAXR Yes. Before where it cost $400, before ERISA, and it
now costs $800, and that was, generally speaking, for a 10-man case,
It costs $40 and went to $80. 1 don't think the cost-dollar cost so much
worries me as the-it is doubling in price. If it doubles again, we are
in real trouble.

Senator BROCK. The thing that bothers me is that these costs are
the charges to the company resulting from your services, They don't
include the company's costs, do they?

Mr. BAKER Well, that is whit we charge to administer the plan.
Senator BROCK. The company has to contribute employees time.
Mr. BAKER. It doesn't include that nor does it include the fees for

buying an asset, securities charge, real estate charge whatever asset
they put in there. It doesn't include the cost of holding a meeting
for al employees, et cetera, et cetera.

That is just bare, administrative workpaper burden.
Senator BROCK. I grant you that cost is not the only factor, but

it is something tangible that we can get our hands on. Some of the
others are more intangible and difficult to evaluate, the psychological
burden of fear of compliance, and so forth.

Here is something fairly tangible that you can quantify. You can
run out what the actual cost to the employee is, because he ultimately
pays this. When the charge is made against the pension trust, it is
the employee who loses ultimate benefits. It is not the employer. It
is the employee who gets less money when he retires than he would
have otherwise.

What I am trying to reach for is how much is ERISA reducinghis pension?.ifr. BAKR. It is reduced a little bit. The problem is if it keeps

increasing, there is an economic point, a crossover point at which the'
employers, as you know, are just going to say to heck with it. Where
that point is, of course, is different with every employer.

Senator BROcK. It looks to me like most firms under 100 employees
might be better to tell their people, "Well, we are sorry, but you
ought to go find an IRA* and the employee might be better off."

Mr. BAKER. It is reduced a little bit. The problem is if it keeps
high. Where an employer can only put in a small amount of money,
let's say $5,000 and he has ten people in the plan, he probably should
drop the pension plan and put it into an IRA, unless that contribu-
tion he can foresee will be greater than in the future, where he can
put in more money, because if he can only put in $500 for the employee,
and they can put in $1,500, they can probably work out something
economically that will be better for the employee than the pension
plan.

That is not generally the case. That is a small number of companies,
usually companies are putting in a substantial amount of money for
their employees and should continue the plans, but the cost of admin-
istration is lust getting too high, unless we can keep it down.

Senator o. There are a million and a half people involved in
firms of less than 25 employees I think that is what Mr. Hutchinson
said.

*Individual retirement account.
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Mr. BAxEzt. That's the figure he used.
Senator BROcK. I guess what I am reaching for is where is the

break point. If the break point is 25 employees maybe we should
modify the law to allow treatment similar to IRA ior the less-than-25-
employee plan.

Mr. BAIMR. The majority of businesses in the United States are
under 25 employees.

Senator BRoCK. It is also a heck of a lot of people who are affected.
I just don't believe-I know it wasn't the intent of Congress, and

certainly is not the intent of the administrative agencies, to damage
any individual, but I think that's the effect of what is happening.

Mr. BAKER. Well, I think we are getting to a point where that might
be the effect.

I don't really think we are there yet if we can solve some of the
problems we are talking about. Let's just take the one item I brought
up. That's question three about agents, general agents and commissions.

If the companies have to report on schedule A agent's commissions,
there's not one company that I know of or contacted that has that
on their computers now.

That means every insurance company is going to have to recom-
puterize their complete commission structure to give that information
out. That is millions of dollars.

Senator BROCK. You raised another point. When you mentioned
computers, we discussed that earlier, too. That is the applicability or
utility of the information derived from the reports.

Of what possible purpose is information if it cannot be put on a
computer so that you can message it and use it for some purpose?

Mr. BAKER. That'smy exact question.
Senator BROcK. To what extent are these forms subject to computer

programing?
Mr. BAKER. The EBS one is now after we finished with it. The 5500

was not in that type of form. We have not yet seen the 5500-C so we
do not know.

The Labor Department mentioned to me that it will probably have
to be changed next year, which means it probably is not comp-Uteriz-
able, or it won't have to be changed next year.

We have to change the form already. If they know next year they
are going to change it, I say it is worthless to begin with.

Senator BROcK. Mr. Fielding and I both serve on the Paperwork
Commission. That body received some testimony of one .-:-i-r, cy which
admitted to receiving reports which could not be computerized.

It admitted to never having used them. They still require a weekly
report from all contractors in the United States who have any business,
do any work-that involved any Federal money whatsoever.

It costs $200 million a year. That's the sort of thing that drives you
out of your mind.

You can't seem to understand why we can't come to grips with that
sort of thing and deal with it in a more rational fashion.

You, I understand, supported the proposal Mr. Fielding made that
we literally eliminate all but one annual, very simple report for the
small firm and do our checking by audit.
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Mr. BAKE. Yes. I think if I understand Mr. Fielding's testimony
whioh I read and spoke to him about before this meeting, I dont

think he wants to eliminate the report per se. He wants it to be as
simple and as nonduplicative with check boxes or computerization
and then on audit have available all the facts and figures IRS andLabor needs to see that the man is being properly a inistered.

I think everybody is in favor of that. I think it is a very simple--
Senator BROCK. Except the agencies.
Mr. BAKRM I think the agency would like to but can't find it within

the law to do it. I think there would have to be changes in the law
to do it, as Mr. Fielding said.

Senator BROCK. I am not sure that that's true, but it may be. If it
is, hopefully, we can accommodate that.

Thank you very much.
Senator NuWN. Mr. Baker, one other question.
Senator Williams coudn't be here today and I am asking this ques-

tion on his behalf.
Only three major provisions of ERISA took effect in 1975: report-

ing provisions, fiduciary provisions and insurance provisions.
In short, only two pages of reports were required to be filed in 1975.

Now, if this is correct, what would be the specific limits of the cost
increases that caused so much trouble.

Mr. BAKER. You still had the reports to file, the same reports that
you had before. In other words, the new reports came about and sup-
plemented or were in place of the old reports.

You still had to file old reports, 4848 and so forth, which are tinder
the old ERISA. You haye one thing that came about: Your fiduciary
responsibility of the administrator s consultants. They had to go out
and get insurance to cover themselves so if they got sued, which is
easy under the law, the administrator's consultants now have to pro-
tect themselves against such things.

There is an additional cost that has to be passed on, which is in-
surance coverage, liability insurance coverage.

There is the gearing up of information which we now have to get
that goes well back into the plan 10, 15 years to get the information
from when the plan started.

All of that information has to be gotten and accumulated and put
on our computers, et cetera.

We have to do ever-ything now by hand because the new forms--
coming out have not yet been able to be computerized.

Therefore, before we are getting information off the computers and
putting them down, now we don't have that information because the
forms were different; therefore, a lot more handwork was being done.

There are actuarial reports which have to be done on defined bene-
fit plans, which will give additional costs. It is just little things like
this that keep adding up, adding up, more personnel, et cetera.

I don't think it is any one particular thing. I think much of it is
needed, but there's a ceiling to which it can go.

Senator NuNx. Thank you very much, Mr. Baker. We appreciate
your being here.

Mr. BAKR. Thank you, Sena.or.

67-538-76----4
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[The exhibits submitted by Mr. Baker and a letter subsequently
received from Mr. Baker follow. Oral testimony continues on p. 56.]

[Exhibit A]
fNtSION TRUST DETERMINATION LETTER STATISTICS ON CORPORATE TYPE EMPLOYEE BENEFIT PLANS

ISSUED BY INTERNAL REVENUE SERVICE JULY 1, 1970 TO JUNE 30, 1974

Plans by type Number of plansin each ranp of
Profit Pen participants Number of

perti.
sharg or annuity I to 26 to Over poet all

plan plan Total 25 100 100 Total plans

July 1,1970 to June 30, 197 1:
Individually desltned.... 14,597 14,825 29,422 25.976 2,335 1,111 29,422 1,241,421
Master and prototype:.:: 2,415 4.588 7,003 6,894 104 5 7,003 38,625

Total ................ 17,012 19,413 36,425 32,870 2,439 1,116 36,425 1,280,046
July 1, 1971 to June 30,1972:

Individuallydesigne.. 15,575 17.787 33,362 30, 268 2,120 974 33,362 724,686
Master andprototype.. 3,486 7,068 10,554 10,385 162 7 1554 55,911

Total ................ 19, Q61 24, 855 43,916 40,653 2, 282 981 43,916 780, 597

July 1, 1972 to June 30,1973:
Indivlduallydeslgned.... 18,956 21,041 39,997 36,289 2,546 1,162 39,997 1,254,879
Master and prototype:.:: 5,466 12,073 17,539 16,942 567 30 17,539 313 014

Total ................ 24,422 33,114 57, 536 53,231 .3,113 1,192 57, 536 1,567,893
July 1,1973 to June 30,1974:

Individually designed.... 20,534 21,071 41,605 37, 80 2,642 1,155 41, 605 1,296, 357
Master and prototype .... 6,780 12,492 19,272 18, 868 379 25 10,272 108,578

Total ................ 27, 314 33, 563 60,877 56,676 3,021 1, 180 60,787 1,404,935
Grand total 4 yrs.: July

1 1970 to June 30,
1674 ............... 87,809 110,945 198,754 183 430 10,855 4,469 198,754 5o033,471

Percent of plans .................................... 2.3 5.5 2.2 100 .......

[Exhibit B]

REPRESENTATIVE "ORDINART FuTonoqs" or CoNsULvrzo
FIRMS

AND ADMINISTRATIVE

1. Presentation of what a qualified plan can do for the client In terms of:
(a) Tax savings.
(b) Employee moral.
(o) Retirement Benefits, getting the employee off his back at age 65.
(d) What the administrative firm can and will do for the client, his

lawyer and accountant.
2. Data gathering from the client--date of birth, compensation, etc.
3. Design of the plan to accomplish desired retirement and cost objectives.
4. Presentation of Plan Design with fine tuning needed to meet final re-

quirements of both client and his advisors and the law.
5. Opening account, Trust Document, signing up individuals, etc.
6. Presentation of plan to participants in group meetings to gain maximum

employee good-will for client.
7. Supervising enrollment process.
8. Assistance to corporate counsel in preparation of instruments.
9. Final Employee Data to get plan ready for IRS submission.
IRS Submifuion Package (Forms 5801, 4578, or 4462).-RPI win assist in

completion of IRS forms that are necessary to qualify a plan. However, by
law, they must be submitted by the employer. This service must te provided
by RPIor not offered to the cUent.

Plan Dewerption (BBS-i) For The Employer/Trustee.-RPI will assist in
preparation of Form EBB-1 for the employer/trustee to file with the Depart.
ment of Labor. By law, this form must be on file within 120 days of the ef.
fective date of the plan. It Is filed initially and at any time when a substantial
change is made in the plan.

to

0
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Employee Oommunication Broohure.-ERISA requires employers to provide
plan summary descriptions to all eligible participants and beneficiaries re-
ceiving benefits. New summaries must be issued every 10 years, and if tberb
are any plan changes, revised summaries must be distributed every 5 yeasts.
UPI will prepare these plan summary brochures to meet ERISA requirements.

10. Annual Administration Records.
Plan Reoorde and Individual Record Keeping.-ERISA has made record keep.

ing a strict legal requirement and greatly expanded its scope. RPI will set
up plan and participant records In newly installed plans and maintain them
according to ERISA requirements If renewal service is elected.

New Insuranoe Oaioulaton.-Thls will be done as a routine procedure based
on census updates.

Renewal Illustration.-This report goes to the employer and shows prospec-
tive plan anniversary changes.

Maintenance of Record.--In respect to breaks in service, 1,000 hour rule,
related and controlled companies, survivorship benefit obligations.

Plan and Individual Participant Record.-ERISA states that an employee
has the right to know his accrued benefit once a year. RPI automatically
prepares the participant's statement that shows these accrued benefits.

Actuarial Valuation/ertiftoation.-RPI provides a Valuation Report, includ.
ing a summary of data and actuarial assumptions used, evaluation of the rea-
sonableness of underlying assumptions, determination of funding standard ac-
count and general funding adequacy, fund withdrawal analysis and actuarial
certification of the plan when appropriate.

PREPARATION OF IRS REGISTRATION STATEMENT FOR VESTED EMPLOYEE
TERMINATION

Annual Report.-RPI will assist in preparation of the Annual Financial
Report required by the Department of Labor and IRS, including commission
reporting.

Additional IRS Form.-RPI will assist in preparation of IRS forms: W2-P,
W-8, 4848, 4849, 990-P, and 1099-R or their successors.

Verifloation of Plan Information (Financial Statement).-Produced 90 days
after the plan anniversary, this statement includes all plan information that
has been computerized and is sent to the field office to be reviewed for accuracy.

11. Additional Services.
These services are not required on a routine basis. They will be provided

when needed if the total administrative service is purchased from RPI.
Actuarial review upon a participant's termination for "Substantial Owner"

reporting.
Advice in collective bargaining negotiations.
Notification of potentially reportable events is made to plan administrator.
Processing of: Terminations of vested participants; Retirements; Death bene.

fits; Disabilities; Plan level changes, to Include production of a new plan de.
scription and summary when required and may require additional service
charge; Plan termination assistance, subject to a separate service charge; and
Response to questions.

For defined benefit plans only, actuarial service will provide a Valuation Report
including summary of data and actuarial assumptions used, evaluation of the
reasonableness of the underlying assumptions, determination of the funding
standard account and general funding adequacy, and actuarial certification where
appropriate.

For defined contribution plans only RPI will provide calculation of side fund
deposits and new insurance and allocation of forfeitures, gains and losses and
new deposits to each participant's individual account.

12. Collecting data from client for year-end administration.
13. Presentation of year-end data first to client, then to participant if wanted.
14. Personal contact for retiring employees and new participants. Submission

of options at retirement, etc.
15. Be available to client and his advisors during year for questions and

answer in event of: 1. Changes in clients business status; 2. Audit of plan by
regulatory authorities; 3. New regulations affecting plan; and 4. Service required
by terminating employees.
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(Exhibit C]

3XA)trL7J or CosTs To ADMINISTER A RETIREMENT PLAN BEFORE ERISA AND
'AW'rmE RISA As REcEzvI FROM ADMINISTRATIVE FIRMS THRO10HOUT THE10 touiTay

ItM aa SW fom (defined 5301 (doned
on O 550 M' EnI form bw plans) PSOC constction plans)

4 type of pion entity (a 3 structure of plan, . l Ming est (a
throuih d). same inYmetbon. ,rough 3).

6 type oph I( type of plan. 10 type of plan ................... lo type Of pn
* plans dened construct. Same informa- finedd benefit). (tsme as 6 11 DCtw plar) entireo ems don, all plans. plan).
covered in No. 6).

7 number of active and re- 10 number of active ........................................
tired particpants and ben- ad retired par-
eficlarles and end of plan tlcdpants etc
YW (aI). Same lafwea.

tian.
8 amendment Information A and B ....................................................

(items c end d oly).
If typeof fuodlaqgetly(*M).. 16 method of accu- 20 type of funding .................... (20 administration:

mulation of assets, entity (Kam a). (a)fundingtypeof
entity.

12 name and address of (Basically same 20 name and ad . ................... 20 b and c name
trustee. information), dress of trustees and number of

(items b and c). trustee or account.
14a general eligiblI 14 etibility re- .................... 14 eligibility re-

Ity requirements. quirements (same quirements (same
basic Information), basic Information).

19 vesting (all in- 19 vesting proVisions . ............. 19 vesting schedule
formation). (corresponds (correspondsexactly.oxu,

21 benefits (items 23 type benefit .......... ........ actly,.
a through ). (correspondinginorrnaton,

different format).
15 employers con. . ....................................... 17 employers con.

tribution (g tribubon (basic
through 1). 15 em- Information Is
ployss contrlbu- same). 16 em.
Uon (a through f). ployees cootfIbu-

tion basic infor-
malio is same).

To Jack Baker
The following is the best estimate in my shop of the cost to administer a plan

of--

Before ERISA Now
Defined Defined Defined Definerd

contribution benefit contribution benefit

1 pro...............$150 $150 $450 $4%0
19 pol.............. .250 25 - 725 725................................. 4087

3 Defined Contrbution assumed to be money purchase and figures Include actuarial, crtification cost estimate. Profit
sharing plas wouldrange $100 to $200 less.

A No plans lth this number.

Please assume you filled out the forms before ERISA and now must fill out the
forms through Form 5500. Include your cost for liability insurance.

Also assume that the Accountant's Statement just announced with the post-
ponement of Form 5500 Is not included in your figures above. If you have asked
your accountants as to their estimates of the accountant's statement, please put
that estimate here $ -. '

Thank you.

' Several accountants who hadn't done any real Investigatlon on their own Indicated a
range of $500-$1,600. Another firm stated they don't want to assume the liability.

4

6

a

0
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To Jack Baker.
The following is the best estimate in my shop of the cost to administer a

plan of-

Before ERISA Now
Defined Defined Defined Defined

contribution benefit contribution benefit

-.I person .............................
10 people .......................
25 people .................................
100 pople ................................

$100
250

3-500
400-660

$200
300

400-600
6 -00-

$25A $"0
350 600

5W0-600 O
GW400 1, 200-,500

Please assume you filled out the forms before ERISA rnd now must fill out
the forms through Form 5500. Include your cost for iiabiity insurance.

Also assume that the Accountant's Statement just announced with the post-
ponement of Form 5500 is not included in your figures above. If you have asked
your accountants as to their estimates of the accountant's statement, please put
that estimate here $1,200-$1,800 for ,enall plans.

Thank you.
To Jack Baker.

The following is the best estimate in my shop of the cost to administer a plan
of-

Please assume you filled out the forms before ERISA and now must fll out
the forms through Form 5500. Include your cost for liability insurance.

Before ERISA Now
Defined Defined Defined Definedcontribution benefit contribution beneM

I rson .... $255 $255 $435 $485
1 " 3 ............................... 300 300 500 57525 peop..e.............................. 375 34b 615 725

09070750 1,150 1,500



COST OF ADMINISTERING PENSION PLANS OF 10 SMALL CORPORATIONS
I

Annual cost before ERISA Estimabtd amnd cost after ERISA

Employr's Cost as Cost as Cost as Cost as
Number of Net assets taxaMe percent of Cost per percent of percent of Cost per percent of

Plan No. participants plan i income Total cost' I net assets participant col. 3 Total cost net assets participant col. 3

(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11)

I -------------------------- 30 $208,397 $43,021 $1,912 0.9 $64 4.4 $4.302 2.1 $143 10.0
2 -------------------------- 20 288,902 140,890 3.069 1.1 153 2.2 4,055 1.4 203 2.9
3 -------------------------- 19 278,557 116,068 2,679 1.0 141 2.3 3,938 1.4 207 3.4
4 -------------------------- 4 139,110 105, 885 1,473 1.1 368 1.4 2,266 1.6 567 2.1
5 -------------------------- 2 98,270 17,701 782 .8 391 4.4 1,931 2.0 966 10.9
6 -------------------------- 2 59,431 50,234 519 .9 280 1.1 1,737 2.9 869 3.5
7 -------------------------- 2 25,498 35,839 723 2.8 362 2.0 1,106 5.9 783 4.2
8 -------------------------- 2 24.062 31,181 334 1.4 167 1.0 1,495 6.2 748 4.8
9 -------------------------- 1 23,591 20,272 747 3.2 747 3.7 1,427 6.0 1, 427 7.0
10 ------------------------- 1 8,400 ! 11,251 455 5.4 4551 4.0 [1,313 15.6 1,313 11.7

Note: Costs imebude actual trustee fees where a bank is trustee or estimated trustee fees of percent fo net assets (minimum $250) where an officer of the empoyeer acts as trustee.

0

C,'
0

IV

!
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Also assume that the Accountant's Statement Just announced with the post-
ponement of Form 5500 Is not included In your figures above. If you have asked
your accountants as to their estimates of the accountant's statement, please put
that estimate here Minimum of $500.

Thank you.

To Jack Baker
The following is the best estimate in my shop of the

plan of-
cost to administer a,

Before ERISA Now

Defined Defined Defined Defined
contribution benefit contribution benefit

Person ................................... $125 $150 $250 $350
10 people .................................. 175 225 350 425
25 people ................................ 200 250 400 500
100 people ............................... 350 400 700 900

Please assume you filled out the forms before ERISA and now must fill out
the forms through Form 5500. Include your cost for liability insurance.

Also assume that the Accountant's Statement just announced with the post-
ponement of Form 5500 is not included on your figures above. If you have asked
your accountants as to their estimates of the accountant's statement, please put
that estimate here $

JACK: These are my costs before mark-up. This is a reasonable estimate.
Thank you.

To: Jack Baker
The following Is the best estimate in my shop of the cost to administer a

plan of-

Before ERISA Now
Defined Defined Defined Defined

contribution benefit contribution benefit

person ................................... $100 $125 $200 $250
10 people ................................. 150 150 250 350
25 people ................................. 200 200 300 450
100 people ................................. 400 450 500 750

Please assume you filled out the forms before ERISA and now must fill out
the forms through Form 5500. Include your cost for liability insurance.

Also assume that the Accountant's Statement Just announced with the post-
ponement of Form 5500 is not included In your figures above. If you have asked
your accountants as to their estimates of the accountant's statement, please put
that estimate here not yet asked but previous conversation was indicating at
least $200 to $300 because of liability they anticipate-probably would be higher
now unless forms are simplified and risks limited.

Thank you.
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To Jack Baker
The following is the best estimate in my shop of the cost to administer a plan

of-

Before ERISA Now
Defined Defined Defined Defined

contribution benefit contribution benefit

IPerson ................................... $125 $125 $350 $375
I0people .................................. 150 150 400 450
25 people .................................. 250 250 500 600
00 people ................................. 750 750 1200_ 1,500

Please assume you filled out the forms before ERISA and now must fill out
the forms through Form 5500. Include your cost for liability insurance.

Also assume that the Accountant's Statement just announced with the post-
ponement of Form 5500 is not included In your figures above. If you have asked
you accountants as to their estimates of the accountant's statement, please put
that estimate here $400.00-$1,000.00.

Thank you.

To Jack Baker
The following is the best estimate in my shop of the cost to administer a plan

of-

Before ERISA Now
Defined Defined Defined Defined

contribution benefit contribution benefit

I person ............................. . $150 $100 $300 $350
10 people ................................ 270 250 450 500
25 people .................................. 400 400 675 775
100 people .............................. 1.150 1,000 2,000 2,500

Please assume you filled out the forms before ERISA and now must fill out
the forms through Form 5500. Include your cost for liability Insurance.

Also assume that the Accountant's Statement just announced with the post-
ponement of Form 5500 is not included In your figures above. If you have asked
your accountant as ta their estimates of the accountant's statement, please put
that estimate hele $-.

Above are, as requested, costs not necessarily what we will charge. We antici-
pate adding an increased "loading" to post ERISA admin.

Thank you.

To: Jack Baker
The following is the best estimate in my shop of the cost to administer a plan

of-

Before ERISA Now
Defined Defined Defined Defined

contibution benefit contribution benefit

I ye(- ...... ....................... ) $ 5 450
IUPOP...............350 450

2LPeoplo .................................. 465 56500 people ................................. I1,02 ,125

1 No charges for renewal services.

Please assume you filled out the fo-ms before ERISA and now must fill out
the forms through Form 5500. Include your cost for liability insurance.
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Also assume that the Accountant's Statement just announced with the post-
ponement if Firm 55 o is not included in your figures above. If you have asked
your accountants as to their estimates of the accountants statement, please put
that estimate here-$0 up depending on where funds Inv. and extent of work in
ascertaining their value, etc.

To Jack Baker
The following is the best estimate in my shop of the cost to administer a plan

of-

Before ERISA Now

Defined Defined Defined Defined
cont butlon benefit contribution benefit

I pa ws ................................... $50 $50 $250 &
10 people .................................. 150 250
25 people .................................. 150 200 300 500
100 people ................................. 200 250 350 600

[Exhibit D]

STATEMENT OF JOHN W. BAKER, PRESIDENT OF THE NATIONAL ASSOCIATION OF
PENSION CONSULTANTS AND ADMINISTRATORS, INc.

This is a specific example of a General Agent's contract, that of The National
Life of Vermont, but is submitted only as an example of the total system and
may or may not be typical in all instances.

1. Basic overrides-Computed as a percent of commissions paid to the agent
on each policy, each year. This percent changes each year.

2. Manpower development fee--Computed as a percent of commissions paid
to the agent in the second and third policy year.

3. In-force allowance--Percentage of annual premiums in force plus fee per
policy in force.4. Basic allowance-Percent of the first year agency commission based on a
band of commission volume. Not on a per policy basis.

5. Growth bonus--Percent of increase in Agency's first year commissions over
a running average of the last five years. Paid on a quarterly basis.

6. Productivity allowance-Percent of the agent's first year commission in
excess of $8,000 first year commission in different contract years.

As can be seen from the previous page, the National Life's General Agent's
compensation is made up of six formulas. The first 2 formulas, Basic Override
and Manpower Development Fees are based on a percentage of commissions paid
per policy. The Basic Override Commission is computerized not by plan, but
by policy, and, therefore, to get the override commission paid to the General
Agent, it would take a searching process and a reprogramming of the present
computer printout to get that particular amount of money. Although the Man.
power Development Fee is computed in a similar manner, it is based only on
the second and third policy year commissions of the contract.

The third part of the formula based on an In Force Allowance is a percentage
of the annual premiums in force plus a fee per policy in force. These three sec-
tions of the formula have the possibility and capability of being figured for
Schedule A, but most companies would have to completely reprogram their
computers which would take many months and many dollars and the idminis-
trative time involved to come up with the answer for each Schedule A would be
more expensive than the pension business is worth, especially for companies who
do only a modest amount of pension business.

'The last three po.t:ons of the formula, Basic Allowance, Growth Bonus, and
Productivity Allowance, are based not on a per policy formula but on a basis
that is impossible to detail which policy is involved in a particular case. The
Basic Allowance is based on a band of commissions, and the question arises as
to whether a particular policy in a particular plan fits into which band of com-
missions. Because each band has a different percentage commission to the General
Agent, and the bands are per $50,000 of first year commissions, it, therefore, cre-
ates a problem imposble to compute as per policy computation.
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The Growth Bonus being a percentage of increase in first year commissions

averaged over the last 5 years are paid on a quarterly basis which creates the
same problem. You cannot designate where the commissions on a particular policy
fit into the formula; therefore, it is an impossibility to compute the commission
for the policies in a particular plan.

The Productivity Allowance is a percentage of the agent's first year's commis-
sions in excess of $3,000. Some of the commission on a particular policy may be
before the agent received $3,000 and some commissions on over $8,000; therefore,
again the particular policy which had commissions paid under the Productivity
Allowance would be an impossibility to compute as a specific amount on a specific
plan.

We, therefore, submit that the General Agent's Commission is not only unfair
because it discriminates in favor of the management type company where obvi-
ously salaries cannot be detailed on a per policy basis, but is also impossible to
compute on a per policy basis because the formulas are so intricate and are based
on factors which take in total production and manpower increases not specifically
allocated to a particular plan.

One possible solutionn to the whole commission problem, both agent's and Gen-eral Agent's is for the companies doing pension business to submit to the Labor
Department the Compensation Agreements as a master copy and not to submit
detailed information per plan for every plan. This would alleviate a lot of paper-
work for the Labor Department and also alleviate a lot of cost which eventually
must be passed through to the-consumer by the insurance companies and/or the
administrators of plans. Master contracts of banks and mutual funds could also
Ie done in this same manner, and we submit that this is both more equitable and
certainly less costly to the plan sponsors and the plan participants.

/

[Exhibit E]
Act See. 103. (e) If some or all of the benefits under the plan are purchased

from and guaranteed by an insurance company, insurance service, or other simi-lar organization, a report under this section shall include a statement from such
Insurance company, service, or other similar organization covering the fiscal year
and enumerating-

(1) The premium rate of subscription charge and the total premium or sub-
scription charges paid to each such carrier, insurance service, or other similarorganization and the approximate number of persons covered by each class of
such benefits; and

(2) 'The total amount of premiums received, the approximate number ofpersons covered by each class of benefits, and the total claims paid by such
company, service or other organization; dividends or retroactive rate adjust-mnents, commissions, and administrative service or other fees or other specific
acquisition costs paid by such company, service, or other organization; anyamounts held to provide benefits after retirement; the remainder of such pre.
miums; and the names and addresses of the brokers, agents, or other persons to'
whom commissions or fees were paid, the amount paid to each, and for what
purpose. If any such company, service, or other organization does not maintain
separate experience records covering the specific groups it serves, the report shallinclude in lieu of the information required by the foregoing provisions of this
pargraph (A) a statement as to the basis of its premium rate or subscription
charge, the total amount of premiums or subscription charges received from the
plan, and a copy of the financial report of the company, service, or other organiza.
tion and (B) if such company, service, or organization incurs specific costs in
connection with the acquisition or retention of any particular plan or plans, a
detailed statement of such costs.

(5006) Act Sees. 103 and 104. Law at 1014 and 1019. CCH Explanation at
803, 804, 806, and 922.

CONFERENCE coitMrrzE JI NT EXPLANATION
With respect to persons employed by the plan the annual report i to include

the name and ad6ress of each fiducary; the name of each person w.ho receives
more than minimal compensation from the plan for services rendered Mlong with
the amount of compensation (or who performsduties which are not ministerial),
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the nature of the services, and the relationship to the employer or any other party
in interest to the plan. Also, the reasons for any changes in trustees, accountant,
actuary, investment manager, or adudnistrator are to be provided in the annual
report.

(The above section is only a partial statement of the complete explanation.I

THE NATIONAL ASSOCIATION OF PENSION CONSULTANTS
AND ADMINISTRATORS, INC.,
Atlanta, Ga., February 10, 1976.

.Mr. RUSSELL B. LONG,
United State Senate,
Vashington, D.C.

DEAR SENATOR LONG: I wish to thank you for allowing me to testify before the
Joint Senate Committees on ERISA last Monday. I also wish to thank you for the
copy of the testimony which I received in the mail today.

The Senate appears very concerned about DRISA and rightfully so, and I
realize that the question at hand is what is the best way to attack the problem
niow that the bill Is 1% years old. There were a couple of suggestions both at the
Paperwork Commission on January 29 and the Hearings on Febraury 2 which I
would like to reemphasize:

1. In order to keep the cost of administration of small plans at some reasonable
hIgure, the reporting forms which have to do with those small plans must be
short, easy to fill out, and practical in nature. I believe the theory behind them
must be that the IRS and/or Labor can get the data upon audit, but need not
have all the information year in and year out from the forms themselves. Small
firms must get their expertise from outside sources such as administrators and
consultants and the owners of those businesses must get on with their businessand not be worried about whether a form is filled out correctly or that they
reported 100 shares of AT&T properly. They are struggling every day in the
marketplace and feel that this pension or profit sharing plan is a fringe benefit for

themselves and their employees which is coming directly from their efforts.
This is a very different philosophy than the large employer who has inside

expertise to do all the accounting and ERISA requirements and whose purpose
of the plan is for the retirement of his employees, but because he is so large, he
cannot directly relate' that benefit to this individual efforts

As you can see, therefore, the philosophy for both putting in the plan and theyear-In and year-out administration of the plan Is a different approach in the
two cases. Also, within the large firms, government paperwork is a way of life,
whereas for the small employer government paperwork is a threat to their liveli-
hood and a cost they feel is unjustified. Therefore, unless we can keep both the
amount and the cost of paperwork down for small plans, many thousands will
go out of business this year. As I pointed out in the meeting on February 2, Con-gress and the Labor Department have not begun to see the terminations which
are on the horizon. Our organization and others like us have been pleading with
the small employers to keep their plans, and to this point have been fairly success-
ful ;. but unless ground is given on areas where the cost to administer the plan
overshadows the economics of keeping it, we will not be able to hold back the
tide by the end of this year.

As Just one minor thing which is symbolic of many other things, that being
the commissions to General Agents and Agents the inexpensive way to do It
would be to have the companies put their contracts on file with the Labor Depart-
nment. The expensive way to do it is to have the figures put on Schedule A every
year. It is expensive because the figures are not available, the recomputerization
to get the figures will cost in the millions, and evem.when it is prepared, the figure
for General Agents' commission is inaccurate because of the compensation struc-
ture, and the only people who really want the figures are the Labor Department.
Be assured that the employer and employees could care less. The form which asks
for thie figures is by the Labor Department's own admission not a permanent
form; therefore, it will have to be changed next year and when you add all these
things up and know that in the end result the participants of the plan will ulti-
mately pay the cost, you can see that taking just one small item out of the
hundreds we can cite as reasons for the plan administration being too expensive
is fritrating for the employers.

I don't believe that anyone feels that the information which ERISA asks for
should not be forthcoming either on the form if it is immediately necessary or



through audit when asked for, but to put information down on form s every
year Just -o the labor Department can have some more stlstWand hire more
people toflle those statistics defeats the purpose of ERISA 11t means termina-
tions of plans

Th sugestion that Max Wefl, Bruce Fielding and I made at the hearings that
forms need to be designed not by Washington bureaucrats in the ivory tower
but by practitioners working along with them in the beginning of the design of
the form will probably correct 90% of the ills which we have experienced in the
last year regarding reporting and disclosure under ERISA. It would not cost the
government anymore money to do so, and, in fact, would end up costing much
less as all the putting forth and withdrawing of forms, along with Congressmen
having to read thousands of letters pertaining to those forms would be eliminated,
I think it is one place where the public working In conjunction with the govern-
,ment could add the needed dimension to carry out the will of Congress.

2. It Is quite obvious that the Input through the Labor Advisory Board or the
IRS Advisory Council on small plans is inadequate for them to do the proper
job necessary in this area. To come up with an-entire new board would be ia,
proper and expensive, but to Insist that more representation for small plans on
the present boards, I believe, would help everyone to get a better handle on the
situation. Knowing all about big corporate or labor pension plans gives -you
absolutely no Insight In the small plan area and for most items in ERISA, the
big plan advisors cannot transfer their expertise down to the small plan area.
As more than 90% of the plans are small plans, it would seem Imperative that the
15 man Labor AdviSory Board have more than one person that is an expert In
the small plan area giving It the input that the Labor Department needs.

In conclusion, I would like to say that I have great confidence and respect
for Jim Hutchinson and think that he has done a tremendous job in less than
a yebt'-Whit- oi- of the most complicated pieces of legislation yet enacted. I do
not think the problems stem from his not wanting to do the Job, but more from
his feeling that he will get called on the carpet later down the road if things
are not done in complete detail and in the comprehensive manner at the present
time. For this reason, we have seen the forms come out with too little time for
comments, a rush to get them printed in order to be of use for this year and all
the things that go into making for confusion and expensive detail, when with Just
a little more time things could be done more permanently, less expensively, and
satisfactory to everyone's concerns.

As this letter expresses my deep concerns about this whole subject, I am send-
Ing a copy to Senators Bentsen and Nelson who joined you as Chairmen of -the
Senate Hearing on February 2, and also to interested Senators such as Senators
Nunn, Brock, Haskell and Dole, and House Members Dent, Erhlenborn, Pickle and
Vanik. ,

Our organization and its members are most anxious to help In anyway we can
and hope that you will call on us in the future when the need arises. We will
be In Washington for a Congressional Reception to honor and tbcome better
acquainted with Congress on the evening of March 11 at 7 o'clock at The L'Enfant
Plaza, and I would be very honored if you could find valuable time in your
schedule to drop by and meet with our membership so that you can get the feel of
how dedicated we are In this area. I would also like to extend the invitation to
your aides who are working on ERISA such as Herb Spira who did such a tre-
mendous job at the last hearing and any others whom you feel would gain from
our association.

Cordially yours,
JoHix W. BAKRo

President..

Senator NUiN. Our next witness is Mr. Steven Sehanes, executive
director of the Pension Benefit Guaranty Corporation.

$TATEXBN1T OF VTEX 1~ 20 S A E EEUTIVE DIRECTOfl,
'FNSION BFP4NEF GUARANTY CORPORATION; ACCOMPANIED BY

KEMY 1osEA GENERAL COUNSEL
Mr. ScHrANEs I am Steven Schanes, exoc, ive director of the

Pension Benefit guarantyy Corporation.
*1
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We have submitted a short statement which indicates our experience
with regard to the defined pension benefit plans. The statistics-have
been quoted to this committee before and they are, I know, referred
to in the testimony of other witnesses.

I am not sure it helps for me to repeat them again. I would like to
point out that we have made an effort, I think, to simplify the report-
ing procedures which relate to our agency.

call these specifically to your attention.
Reading from the bottom of the first page of my statement, if I

may--may I assume that's all rightI
Senator NuN.N. Certainly.
Mr. SCOIANTS. In administering title IV of the act, we have made

positive efforts to minimize the burden of employers and plan adminis-
trators. Our forms and procedures are few in number, particularly for
ongoing plans. As you know defined benefit plans, with a limited num-
ber of exceptions not covered by title IV, are required to pay an annual
premium of $1 per participant for single employer plans and 50 cents
petr participant for multiemployer plans.

The plan administrator has 30 days after the beginning of the planyear to estimate and pay the premium. Then he has a full year and 30
days after the end of the plan year to reconcile that estimate with the
actual experience.

Tle only other regular reporting for ongoing plans, pursuant to
statutory requirements, is a two-line annual report as to whether any
reportable events or other events requiring notice to PBGC occurred
within the preceding plan year.

All three of the above requirements, the premium estimate, the
premium reconciliation and the PBGC annual report, may be met
through the use of a two-page form called the PBGC-1.

These forms are to be completed by the plan administrators, with
no requirement for any independent certification of any sort.

The details of reportable and related events, if they do occur, must
be reported to us within 30 or 60 days, depending on the type of event.

Terminating plans of course, are required to submit extensive data
about plan assets and benefit liabilities.

Throughout our operations we have been mindful of one of the key
purposes Congress included in title IV: to encourage the continuation
and maintenance of voluntary private pension plans for the benefit of
their participants. We respect the years of experience reflected in the
private pension system and have made positive efforts to tap its ex.
pertise and invite input at all stages of our evolving program.

We have attempted to keep our procedures simple and clear and to
keep the pension community informed. One of our methods for ex-
ample, is to answer letters by telephone. We have had a gratifying
ilsponse to this effective and economical technique.

I will be pleased at this point to answer any questions you may have.
Senator NuN. Turning over to your appendix-
Mr. SCHANES. I should say that we do have our annual report-with

l. The appendix you see here is taken from the annual report.
Senator Nuxx. Do you think this is actually the survey that will be

representative of the national experience I
Is that what it is designed to be.



Mi. SCUASS. The survey you see here was taken in May of a very
limited number of terminations before us. We have a, new survey going
on, 10 percent of our terminations which would be far more extensive
an d far m ore helpful.. . •

Still we are reflecting what the planning administrators have told
us in our discussions. Therefore, you can't be sure that these are tie16
reasons for which plans are being terminated.

Senator NUN .. table C * the main part of that result?
Mr. SOHANES. Yes; it is, sir.
Senator Nu.-.-. Why don't you go down table C for us and explain

it? 0
Mr. SIMIA-Ps. That is based upon a 20-percent sample of both enact-

ment terminations. By that we mean these are terminations occurring
after September 1, 1974.

The law permitted terminations to be covered by the law for a
2-month period retroactive to that date. There were some 200-odd ter-
minations filed with us in that period. For those occurring after that
date, on this 20-percent sample, 37 percent stated the reason for termi-
nation as adverse business conditions 16-percent adoption of another
plan. 13-percent change of ownership by sale, transfer, merger; 12-per-
cent liquidation, dissolution or bankruptcy; 6 percent, closing of plan,division of subsidiary; 0 percent, plan to expensive; 4 percent, lack of
employee participation; and all others 10 percent.

Senator Nu.N-N. What do you mean by adoption of another plan?
Another approved plan or an individual plan?

Mr. ScHANES. It could be any type of a substitution of coverage for
future service of employees which resulted in a. pension of sorts at
retirement.

Senator NuNN. Did you ask them to give you one reason for termi-
nation or check several reasons?

If there were more than one reason-if there were several reasons
converging to cause them to terminate, did they have an opportunity
to reflect this ?

Mr. SCHANES. Not in this particular sample, sir. That's why I call
your attention to the next study we are making. When it became of
essence for all concerned to find out why the plans were terminated,
we began to ask specific questions such as: Do you have more than one
reason I

In our next study, we will be able to indicate one reason, two reasons,.
three reasons of what these combinations were.

In the study you have before you, largely these are one-reason
answers and may not be reflective of the total situation.

Senator Nus;z. To what extent do you believe the costs of reporting
end paperwork are involved, based on what information you have
right now f

Mr. SCITAN.s. To what extent are the actual terminations we have
on hand reflective of administrative workloads I

I would say that perhaps in 20 percent of the terminations--andl1
am making a gross statement-that paperwork was part of the ex-
planation of termination in combination with other reasons.

Being the sole reason is far more limited, perhaps, 5 percent.

*See page 61.



59

Senator NTN, None of these categories which you have in table C
really fit int6 the paperwork unless its plan is too expensive?

Do you consider that category to encompass paperwork burdens?
Mr. SOcANES. Plans too expensive may have included paperwork.

Again, this is a May study of terminations which occurred before that
date and ohl which decisions may well have been made a long time prior
to that date.

The impact of papernvork might not have been reflected in any of
C these.

Senator NUxiN. Does your new survey have a category based on
administrative paperwork burdens and so forth?

Mr. SCmAN.s. In our wl. sam ple survey we. are classifying the stated
reasons for termination in considerable detail, including reasons such
as reporting or recordkeeping requirements of ERISA, administrative
expenses related to ERISA, funding requirements of ERISA, and so
forth.

Senator NuNN. Would a plan be within its rights to terminate be-
cause of doubled or tripled administrative costs?

Mr. SCrxANES. There's freedom for termination for whatever reason,
sir.

Senator NuNN. Any. reason?
Mr. SCMIANES. Yes, sir.
Senator Nu-%N. Out of the 5,000 plans that did terminate on this

survey, how many of them would not have had enough assets to cover
their liabilities

Mr. STTANEs. That's a difficult quest ion to answer. We have thus
far processed some 1,390-odd in which we know the assets are clearly
sufficient to take care of all liabilities.

I am guessing, but I would think that perhaps at least T-percent,
Perhaps higher than that, would have assets sufficient to cover all the
liabilities.

Senator Nuxxq. You say about 25 percent would not?
Mr. SCHANES. It might be smaller than that.
Senator NuNN. If there is a termination because of administrative

costs, is this considered by IRS to be a "valid business reason" to pre-
vent them from taking away past year deductions?

Mr. SCHANES. I do not know the answer to that. We are not able to
respond to that.

Senator NuxN. We will try to get the answer to that question from
,', someone else.

Thank you very much. We appreciate your testimony.
Mr. ScTTA,%. Thank you very much.
[The prepared statement of'Mr. Schanes follows:]

STATEMENT or STEVEq E. SCHANVKS, ExKCuTJrV DIRECTOR PENsION BENEnT
GUAMU'rY CORPORATION

On behalf of the Pension Benefit Guaranty Corporation, I am pleased to co-
operate with your Committees In seeking to minimize the burdens on smaller
pension plans flowing from ERISA.

As you know, PBOC is responsible for the plan termination insurance program
and I would like to share some pertinent data with you. Our program covers ap-
proximately 120,000 defined benefit pension plans, with about 88 million par-
ticipants. In calendar year 1975, we received 5,085 notices of termination of
defined benefit plans, with 1,148 of them filed In December.
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In May, 1975 we conducted a 20% sample of termination notices, seeking the
characteristics of the plans Involved. The results, contained in our Annual Re-
port to the President and Congress are reproduced as an appendix to my state-
ment. That survey revealed that 58% of the terminating plans had under 10
marticipants; 80% of them were under 5 years old and 78% were funded through

Insurance contracts. As to tho reasons for termination, 87% of the terminating
plans cited adverse business conditions, 18% showed termination of all or a por-
tion of the employer's operations, and 13% listed change of ownership. Adoption
of another plan was the reason In 16% of the cases. I want to point out that these
are the reasons given by the plan administrators but, for the most part, are un-
verified by us, since our procedures ordinarily do not involve Investigation of the
grounds for termination.

This survey is now being updated to cover the entire calendar year 1975 and
we expect to have the results shortly.

In administering Title IV of the Act we have made positive efforts to
minimize the burden on employers and plan administrators. Our forms and
procedures are few In number, particularly for ongoing plans. As you know, de-
fined benefit plans, with a limited number of exceptions not covered by Title IV,
are required to pay an annual premium of one dollar per participant for single
employer plans and 50 per participant for multlemployer plans. The plan ad.
ininstrator has 80 days after the beginning of the plan year to estimate and
pay the premium. Then he has a full year and 80 days after the end of the plan
year to reconcile that estimate with the actual experience.

The only other regular reporting for ongoing plans, pursuant to statutory
requirements, Is a two-line annual report as to whether any reportable events
or other events requiring notice to PBGO occurred within the preceding plan
year.

All three of the above requirements, the premium estimate, the premium rec-
onciliation and the PBGO Annual Report, may be met through the use of a
two-page form called the PBGC,-i.

These forms are to be completed by the plan administrator, with no require.
ment for any independent certification of any sort.

The details of reportable and related events, If they do occur, must be reported
to us within 80 or 60 days, depending on the type of event.

Terminating plans, of course, are required to submit extensive data about plan
assets and benefit liabilities.

Throughout our operations we have been mindful of one of the key purposes
Congress included in Title IV: to encourage the continuation and maintenance
of voluntary private pension plans for the benefit of their participants. We respect
the years of experience reflected in the private pension system and have made
positive efforts to tap its expertise and Invite input at all stages of our evolving
program. We have attempted to keep our procedures simple and clear and to keep
the pension community Informed. One of our methods, for example, is to answer
letters by telephone. We have had a gratifying response to this effective and
economical technique.

In case processing, you may be aware of the fact that we have developed an
Interim and expedited procedure for those plans which have clearly sufficient
assets to satisfy their benefit liabilities. In those instances, the plan administra.
tor certifies that the assets are sufficient to satisfy all vested benefits and we then
issue a notice of sufficiency, authorizing close-out of the plan and distribution
of its assets. This has already occurred in 1,897 cases, as of January 28 1976.

We havejcoordinated with the Department of Labor and the Internal Revenue
Service on policy, regulations, procedures and forms, and have arranged for
exchange of appropriate information.

At P130C, our actions have been geared to mi ing any burden on ongoing
plans stemming from Title IV. Through the actions I have described and others,
we have attempted to fulfill our mission, without killing the goose that lays the
golden eggs.

I shall be pleased to answer any questions you might have.



APPENDIX!:

CuAtACR Ir~wizcs or T .NATINO PLAS

Table A.-Size of terminating plane

(Based on 20 percent sample of post-enactment termination filings)'
Pero t ditrilutio

Number of participants: Plans Participants
Under 10 -------------------------------------- 53 7
10 to 25 --------------------------------------- 29 14
26 to 50 ---------------------------------------- 7 8
51 or more ---------------------------------- 11 71

Total --------------------------------------- 100 100
I Excludes 6 plans in which participant data was not available.

Table B.-Age of terminating plans

(Based on 20 percent sample of post-enactment termination filings)1
Percent distribution

of plon,
Under 3 years -------------------------- -------------------- 14
8 and under 5 years -------------------------------------- 16
5 and under 10 years ----------------------------------------- 89
10 years or more-------------------------------------------- 31

Total --------------------------------------------------- 100

'Excludes 5 plans in which date of establishment of plan was not available.

TAjL C.-Reason for plan termination

(Based on 20 percent sample of post-enactment termination filings')
Peroest ditribu tlion

of pIa*
Adverse business conditions --- -------------------------------- 87
Adoption of another plan ------------------------------------- 16
Change of ownership by sale, transfer, or merger -------------------- 1
Liquidation, disolution, or bankruptcy of employer organisation.. 12
Closing of plant, division, or subsidiary --------------------------- 6
Plan too expensive ------------------------------------------- 6
Lack of employee participation ---------------------------------- 4
Other ------------------------------------------------------ 7

Total --------------------------------------------------- 100
'Excludes 5 plans for which reason for termination was not reported.

TABLE D.-Medium of funding of terminating plans

(Based on 20 percent sample of post-enactment termination filings)
Percent distribution

of platt
Insured (total) --------------------------------------------- 78

Group annuity type -------------- ------------------------- 15
Individual annuity type------------- ---------------------- 53
Unknown type insured ------------------------------------- 5

Trusteed self-insured ------------------------ .---------------- 28
Not determinable ------- ------------------------------------- 4

Total --------------------------------- ------ ------------ 100

07-538--76----S



62

TAnLz .--Ihsutrsj of emplofer-sponsor of terminating plane

,(Based on post-enactment termination filings) I
Percent dietribu#ion

oi plane
Agriculture and forestry 1............. I
"Mining - 1
Construction 11
Manufacturing 84
Transportation 5
Wholesale trade ----------------------------------------- 14
Retail trade- ------------------------------------------- 18
Finance, insurance, real estate ------------------------------- 5
Services ----------------------------------------------- 11

Total ----------------------------------------------- 100
'Excludes 542 plans were Industry was not available.

Senator NuwN. Our last witness this morning is Mr. Robert Conkel
of the American Society of Pension Actuaries, accompanied by Wil-
liam Hand, a board member.

STATE OF ROBERT D. CO L, ESQ., AMERICAN SOCIETY
OF PENSION ACTUARIES; ACCOMPANIED BY WILLIAM W. HAND,
BOARD MEMBER

Mr. CoNKzL. Thank you, Mr. Chairman.
Senator NuNN. Proceed in whatever manner you would like.
Mr. CoNEzIt. I am legal counsel for the pension consulting firm of

American Actuaries, Inc., headquartered in Grand Rapids Mich.
Today, however, I am appearing before you on behalf of the Amer-

ican Society of Pension Actuaries.
Hereafter I would like to refer to it as ASPA.
In my capacity as a director and as chairman of the subcommittee on

reporting forms.
On behalf of the 1,500 members of ASPA, which includes pension

actuaries, administrators, consultants and attorneys, I thank you for
this opportunity to present our thoughts concerning the administrative
burdens placed upon the small business retirement plan by reason of
the reporting forms issued by the Departments of Labor and Treasury.

It is estimated that ASP A members represent 25 percent of the
qualified retirement plans in the country. In order to illustrate the
number of plans and participants involved, the following figures are
provided: ...

Pluse Particpants

Nmbl of partdpauIn pies:
jto2'.........'..'...:"......".'........"......:..'..

100S 30,

Mr. CoNxvrE This indicates that when the number of participants
in a plan are from 1 to 25 of which there are 640,000 su h plans, we
are concerned with some 60 percent of all the plans in the country.

If we go to 100 participants per plan, we are concerned with
96 percent of all the plans in the country.
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The reporting requirements require that plans shall report, regard-
less of the nuniber of participants, the assets of the plan, or the size
and worth of the employer.

It is virtually im possible to accurately determine the impact of
the increased cost of admistration upon any group of these small
employers unless we take into account all of these factors.

In addition, we must take into account the willingness of employers
to pay this increased cost and to bear the burdens of increased
administration.

And the foremost reason for this uncertainty is that we still do
not have regulations with the authorized exceptions and exemptions.

Notwithstanding the specific authority granted by Congress in the
Employee Retirement Income Security Act of 1974, ERISA sec-
tion 104 (a) (2) (A), to provide simplified and consolidated reporting
for small plans, the regulatory agencies have not, until lust in the
past month, provided the small employer with any relief in this
reporting area.

The regulating agencies had a monstrous job in developing regula-
tions implementing the intentions of Congress.

We commend them for their efforts. However, we believe some basic
mistakes were made and might still be made, as they find workable
reporting requirements for smaller plans. If the following basic
problems were resolved, the time and cost for reporting requirements
might be acceptable to the small employer:

1. The three regulating agencies-lAbor, Treasury, and PBGC-
should coordinate their efforts in order to eliminate any duplication of
reporting.

There are only three events that markedly alter the plan's provi-
sions: (a) At inception; (b) Upon amendment; and (e) At
termination.

We believe that one report to one agency for each of these events,
with distribution by that agency to the other two would satisfy the
reporting requirements of ERISA and eliminate much time and cost
for the small employer;

All other annual and specific event reports required by ERISA
could then be concentrated and restricted to the information and
data pertinent thereto, without duplication of material provided upon
the occurrence of those three events.

With repetitive filing of the same information year in and year out,
an expertive annual audit is being performed. Audits should be per-
formed only as a result of irreguar data or participant complaints.

2. Why were the regulations for reporting so slow in coming? WhY
wasn't simplified reporting for small employers a part of the proposed
regulatonsI Why are we now holding these hearings ?

Perhaps, Labor and Treasury did not have a proper understanding
of the practical problems of the small employer in connection with
his compliance wit!) ERISA's reporting requirements.

Our association, representing 25 poeent of all qualified plans in
this country, most of which are small plans and for whom our mem-
bers provide the administratVe functions, were not asked by any
agency fot assistance in the coordination and development of foiinis
guidelines or regulationsL



We were not asked to serve on an advisory board nor to advise or
-" consult on any procedure for the small employer.

I would like to take exception to the earlier testimony of
Mr. Hlutchinson, wherein he indicated that a small business repre-

'-sentative was not named to the Labor Department's Advisory Council
because of the limitations imposed by statute. The statute, ERISA
section 512, simply provides that there shall be representations of
employee organizations, employers, the general public, and from the
fields of insurance, corporate trust, actuarial counseling, investment
counseling, investment management and accounting.

The statute says nothing about lar versus small; yet, it was not
until just a couple of months ago that an individual representing
the general public category was appointed to the advisory board with
the specific purpose to represent small employers.

But, out of all the other members, none represented small business.
Our membership is cognizant of the problems of the small employer

and the administrative burdens ERISA placdd upon him. We could
have been of great help to these agencies and we still can be.

We believe it is imperative that the agencies seek this available
assistance before they venture forth with their burdensome and costly
requirements, reports and paperwork.

One of the best examples of this was in the development of Revenue
Procedure 7r-49 bv the IRS, where no less than 95 percent of the
employers in this country would be saddled with one liberal vesting
schedule and that one was not one of the three Congress offered in
ERISA.

Pensions & Investments magazine, in an editorial dated January 19,
1976, addressed itself to this revenue procedure and its eventual with-
drawal as follows:

The IRS should learn to seek comments from the industry before attempting
to cast anything in concrete. In this case, it acted in a particularly high-handed
manner. Rules that look perfectly reasonable to an IRS official can be shown
to be perfectly impossible by people who have to live and work with them.

We are now advised that the Department of Labor will be develop-
ing the remainder of the reporting and disclosure regulations in the
first quarter of 1976, and annual reporting regulations in the second
quarter.

It is not certain whether these and other regulations will be presented
in proposed or final form. As it appears, the regulations might be
published almost simultaneously with the due dates for the annual
reporting forms and the EBS-1.

Will the employers and their consultants have time to comment be-
fore the due dates of the reports I We believe that the short history in
the development of regulations and preparation of forms under
ERISA, by IRS, Labor and PBCG, strongl.y suggests that these
agencies should listen to private industry before they finalize the
forms and relations.

The EBS-I, in its original form, was impossible with its lengthy
essay-typle questions.

It has been altered considerably. The combined annual report, was
changed after it became apparent that the agencies did not need all of
the information they originaHy thought as absolutely necessary.

r 64
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It is this atmosphere of "hurty, hurry; wait, wait" that has caused
the small employer the uncertainty of developing a new plan andtfie
apprehension of continuing an existing one.

-The confusion could have been eliminated and the purpose of
ERISA, which is to protect the participants' rights, could have been
met, if there had been a constructive and cooperative attitude and pro-
cedur0 between the regulatory agencies, as well as among the agencies
and the private pension commumty.

It is not too late to develop a workable relationship which would
permit each rgulation and form to be reviewed in advance for its
legality, effectiveness costliness, practicality, and enforceability.

Our organization, ASPA, stands ready and available to assist, in a
cooperative atmosphere, with the development of requirements that
wil 1be acceptable to the small employer and still meet the intent and
pUrpose of the law.

It is encouraging to see the recent announcements of IRS and Labor
that steps are being taken to reduce the paperwork for smaller plans.

Notwithstanding this move in the proper direction, much more re-
mains to be revised if we are to have simplified and consolidated
.reporting.

All forms should be coordinated among the agencies as to format,
content, due dates, et cetera. Review and redrafting is still required,
input from small employer consultants is essential, and time becomes
more and more crucial.,

Inasmuch as we have not had an opportunity to review this revised,
shorter version of the annual report, we are unable to address ourselves
to the specific provisions thereof. Assumning that many of our sugges-
tions were not adopted by the Tax Forms Coordinating Committee,
we are attaching it to this statement, (exhibit A) I since it has specific
reference to the time and expense of preparing one report, the pro-
posed annual report, for a small plan.

When viewing the burdens of reporting for the small employer, we
should not look solely at the regulatory agencies and their develop-
ment of forms.

We must look at the entire reporting impact created by ERISA.
In exhibit 13 we compare pre-ERISA reporting against post-

ERISA reporting, The new post-ERISA requirements provide for
the IRS to have seven new reports, Labor to have nine, and the Pen-
sion Benefit Guaranty Corporation to have six; new reports which the
small employer must comply with.

To date, of all the old reports and new reports, only one form,
990-P, has been discontinued and this was one page in length. How-
ever, it is not our desire to be drawn into a counting of pages com-
parison of old requirements to new requirements.

The nature and complexity of the question, the availability of cer-
tain requested data, the detailed explanations for certain answers, and
the various schedules required to complete the report; these are much
more important than the number of pages in one Government form.

Although it is difficult to arrive at precise increased time and cost
estimates, it is considerably clear by a quick review of exhibit B that

Se. page 81.
' See page 84.
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both time to prepare and costs involved therein must increase by at
least 50 percent of the pre-ERISA time and cost figures.

This estimate can be made without final resolution of the various
report forms, since it is clear that additional reporting is, mandatory.

Any estimate of time and cost increases will be affected by the per-
sons or orgaizations preparing the report forms. Many employers,
prior to ERISA, handledmost of the reports internally or with mini-
mum assitance from their retained accountant or attorney.

Noting the volume and complexity of the new reporting require-
ments in exhibit B, many employers are wisely seeking additional as-
sistance, but possibly at a 100 percent or more cost increase.,

Most consulting firms will have an idea of the figure they must
charge to meet their expenses, as well as the figure they can charge
their client without losing him.

This is a minimum charge. This is rockbottom costs. We have asked
a number of consulting firms that administer smaller plans to provide
us with their minimum figure for a 10-participant plan, assuming
there are no additional surprises in the reporting requirements. When
we say "no additional surprises," we mean truly simplified reporting.
We simply anticipate that because we have been told there shall be
simplified reporting.. Senator NN. Mr. Conkel, I have another committee that I was
supposed to be in at 11:30. I have to leave in just a minute. I am
running 20 minutes late.

Could you and Mr. Hand together try to divide up 10 more minutes?
We will put all of your testimony in the record as if read, withoutobjection. 

-p rMr. CONKIL. Exhibit C' shows these minimum fees for a 10-par-

ticipant plan increasing from 20 to 70 percent, and in some instances,
where no fee was previously charged, a $350 to $400 annual charge
will be made. This means a 350- to 400-percent increase in cost.

In addition, many insurance companies are going to start charging
for their services.

Senator NuNN. Let me ask you one question briefly.
This additional administrative cost, is this a valid business reason

by IRS I
Mr. CONKEL. I address myself to this as a related problem in my

testimony.
When a plan terminates, the administration must obviously sub-

mit--I am talking of a defined benefit plan-to the Internal Revenue
Service the notice to terminate and a request for a determination as
to the acceptability of that termination.

We also have to advise the PBGC of a defined benefit termination.
The PBGC, as Mr. Schanes indicated, really doesn't care whether or
not there is a valid business reason, but [RS does care.

Under old IRS procedure, if a plan were in existence for less than
5 years, and an attempt to terminate were made, it was deemed not
to be "permanent" in nature. Notwithstanding whether it is permanent
in nature or not, you must have had a valid business reason to
terminate.

'See page 85



We have found throughout the country that the expense of report-
ing and disclosure or the increased costs of BRISA is not a valid
business reason for IRS purposes.

Senator NuwN. Then we wouldn't expect very many people to give
that as a reason on any kind of survey, would we? Not if they have alawyer.0. Co~m That's exactly right.__

Senator Nuvw. The statistics so far would thus be virtually 'mean-
ingles on this point?

4r. Cowxzr. That's correct. I don't believe you are seeing all the
terminations. There are many people taking a "wait and see" approach.
There are many people stymied because oFthis old IRS procedure.

As I mention in my statement it is a related problem. The mi
mum funding requirements imposes an excise tax if you start a plan
and are unable to fund it.

This is what caused people td say they would rather get out of this
than be burdened with the problem of an excise tax if they were unable
to properly fund the plan.

So, they look for the alternative of terminating; and IRS says "no"
they can't terminate unless they want to lose prior deductions. They
say "I don't have the money to put into my plan or keep it in effect.'

So, he is going to get an excise tax if he keeps it in effect. He will
not get a valid termination letter from the IRS, if he terminates the
plan.

He is damned if he does and damned if he doesn't.
I will try and summarize this very quickly. We talked about the

number of terminations. As I indicated, I don't believe we have a true
and accurate indication of the number of plans that have terminated.

We have heard these figures today, but we have no idea how many
plans have not proceeded through the PBGC and IRS machinery but
have simply disbanded their plans or are, waiting to terminate if no
simplified repo ng comes about. W

The artuaial costs will increase. We anticipate that this could
increase to be extent of 50 percent from pre-ERISA times with wide
fluctuations from one actuarial firm to another.

These related problems that I mentioiied, the small consultin firms
are having difficulty, too even the larger ones are having diculty
amending their present pans and administering the present plans.

The small consulting firms are floundering. They are eAding to
their staffs, mering operations or going out of business.

This, obvious y,as caused the small employer to suffer additional
costs, new outside administration and possibly violations of the law .
and eventual penalties. t

I was asked to indicate what the future of the small employer plans
might be and what indicators the Senate should be looking for to
determine exactly what is happening to the small em ployer plan. .

I have listed in my statement the guideposts that the Senate might
be looking for: the number of small plans terminating, the number
of small plans established, the number of plans convert ng from one
form to another, the number of IRA's established and the number of
nonqualified plans established.
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rTherO is no qaetion butr. that there iq going to be a slowdown in
the establishment of plans aswell a.n increase ia-ternnations,

The value of having a plan will be marginal for many employers
after calculating their projected costs to establish and maintain their
plans.. . r. -

They will look for alternatives in order to cut their costs,, reduce
their reporting and improve this mat-ginal value for establishing a planat all* .: . , : . ; - .,. '

Many will seek the less expensive, less cumbersome, and less than
perfect defined contributioh plan. h the

They, may set upthese IIA's for themselves and perhaps give the
employees a bonus payment in lku of a plan contribution. Most em-
ployees will not use the bonus to establish IRA's or if they do they
probably won't continue them.,

We believe that the employce-sponsored plan is the key to permanent
retirement coverage for employees. We believe the employer should
have the full range of plans available to him without the extreme con-
cern of cost and reporting.

There must be an, incentive found for the small employer to develop
and maintain quality retirement- plans which include his employees.

The small employer must be relieved of the extraordinary cost and
time-consuming government reporting. The above indicators that I
have listed will be most interesting several years from now.

What we do today will seriously affect these indicators as well as
the very future of the small employer plan.

Thank you, Mr. Chairman.
Mr. HAmx. Mr. Chairman, I am W. W. Hand, president of the firm

of Hand and Associates. We are actuaries in Houston. I am here, of
course, on behalf of the American Society of -Pension Actuaries,
ASPA.

In deference to your time schedule. I think that the 10 minutes you
graciously allotted to us is up. My report covers three very important
problems.

Senator Nu .j. Why don't you summarize those for us, if you could.
Mr. HAmD. First, the problem covered by my report is the cost that

most employers in the country haye already undergone in an effort to
learn what ERISA As about and learn what the cost of their par-
ticular plazi.willbe, .

I hve.gwven . range 9 costs depending upon the size of the firm on
page 6 of my report, andyou will see that according to our cost figures
in our firm that the average employer has already spent between $3,800
and $9,500 to determine the costof increased eligibility requirements,
the various aspects of their plan's that will have to be amended, the
rafting of the amendments of those plans, conference time, and these

res do not i¢lude the very yaluaible time of those clients and their
sta people., Thi

Senator N -x. This is what they are paying for actuaries and in
attorney fees I , I S; I

Mr. HAND. Yes, sir. A large percentage of this money has already
been spent by employers to determinQ how they must amend their
plans to qualify under EJUSA. '_ 11

I think this is a one-time cost but it is a cost that has been largely
overlooked. When people say the administrative costs of these emn-



ployers are going up, yet -we only have had to file two additional re-
port forms, they overlook the necesty of .these employers to try to
understand what they are going to have to live with.

The second part of my report deals, with revehiue' ruling 75-49.
Again, I would like to call youi attention to the fact that the great
majority of the costs I mentioned in part one of my report had been,
incurred by these employers prior to the.publication 'of 75-49 which
came only some 14 months after the publication of ERISA.

In my opinion, it is the: nhost absurd of all things that -have hap-
pened since the date ERI-SA was pilt into the law. This revenue ruling
stipulates three key tests, one of'-which must be a method to avoid
vesting on a 440 schedule. .

The first testapplies to companies that have been in existence less
than 7 years. The other two tests are turnover tests. The first is a pro-
hibited group turnover as related to the so-called ralik-and-file em-
ployee. Of course, there is great difficulty in even knowing who is in
the prohibited group.

The second is the so-called 6-percent turnover test. Various actuarial
firms have estimated that less than 5 percent of all the companies in
existence for 7 years or more will be able to meet either one of those
two turnover tests.

In my opinion, they are being very optimistic. Our firm administers
over 1,000 retirement plans and we have not found a single firm,
not one, that has been in existence 7 years or longer that can meet
either one of the two turnover tests.

There may be some in existence.
This means that revenue ruling 75-49 was allowed to stand, that

virtually all the costs that I have, reported in part one of my state-
ment would be thrown out the window and all the work that has
been done by our firm and thousands of actuarial firms throughout
the country today would be for naught.

It is a typical example of not giving the public an opportunity to
participate in the revenue rulings that areibeing published.

I am well aware of the fact that revenue procedure 76-1 has tempo-
rarily put a halt to the compliance with revenue ruling 75-49. How-
ever, revenue ruling 76-1 simply allows you to file your plan with
Internal Revenue Service and request a determination letter without
consideration being given to the vesting.

Well, I submit, sir, that that is no termination letter at all. The
vesting is one of the key factors upon which actuarial determinations
or actuarial assumptions must be made.

If a client must later go back and amend his plan, that means an
amendment of the actuarial assumptions. It means there is a change
in the contribution requirements.

It means changing the communication material that-was given to
the employees, and this is an area that I think is grossly unfair to
the American businessman that htas endeaviored eoaknestly to. try to
learn to live with ERISA.'

I have several recommendations in my report that I think should
be considered.

Senator NuNNr. That will be very helpful. Mr. Alexander, who is
going to be here tomorrow, I am sure will go into this.
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Mr. HA D. The last section of my.report deals with the accountants'
opinion in the annual report requirements.

We are gratified -this opinion will not be required for firms with
less than 100 employees., I would call your attention to the fact that
there are an awful lot of plans in this country with more than 100
employees.,-

The big problem seemed to come with the fact that the accountants
in signing their reports must certify that financial statements in
relation -to the plan are all maintained in accordance with sound
accounting principles which comply with their standards.

There are an awful lot of plans in this country that are maintained
by insurance companies. A large percentage of the plans are trusteed
y bak and other sponsors that are very responsible financial

Sinstitutions.
It is my understanding that unless some changes are made in the

regulations that govern 5500, and this problem is not dealt with in
those regulations, that the accountants will have to audit these banks,
will have to audit these insurance companies and other plan sponsors.

In talking to our accountants who represent one of the largest
national CPA firms, they think that literally banks will have to build
additional offices to accommodate these accountants so that they can
be audited year round, because every trust department that maintains
any retirement plan business at all will have plan years ending each
of the 12 months during the year.

This will mean virtually a continuous audit. In my opinion, this
can be greatly simplified by simply stating in the regulations that the
accountants shall be entitled to rely on financial statements published
by banks, insurance companies, other responsible plan sponsors if their
reliance is so stated in their report.

Thank you.
Senator NUNN. Thank you, Mr. Hand and Mr. Conkel.
We appreciate your testimony. I regret you had to be rushed. It

will ,be gven.,areful scrutiny as a part of the record.
Our other witness this morning, Mr. Thomas Kelly, of the Ameri-

can Institute of Certified Public Accountants, could not be here
because of-illness. The institute's testimony, as contained in his letter
of January 29, will, without objection be made a part of the record.

We will adjourn the committee until tomorrow morning at 9:30
in this room.

[The prepared statements and corresponding documents of Messrs.
Conkel and Hand and a letter from Mr. Kelly of the American Insti-
tute of Certified Public Accountants follow:]

STATEMENT BY' RosuiT D. ONKE
Mr. Chairman and distinguished committee members, my name Is Robert

Conkel. I am Legal Counsel for the pension consulting firm of American
Actuaries, Inc. of Grand Rtapids, Michigan. I am appearing before you on behalf
of the American Society of Pension Actuaries (hereinafter referred to as ASPA)
in my capacity as a Director and chairman of the Sub-Committee on Reporting
Forms.
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On behalf of the 1500 members of ASPA, which includes pension actuaries,
administrators, consultants and attorneys, I thank you for this opportunity to
present our thoughts concerning the administrative burdens placed upon the
small business rettireent plan by reason of- the reporting forms Issued by the
Departments of Labor and Treasury. It is estimated that ASPA members
represent 25% of the qualified retirement plans In the country. In order to
illustrate the number ol plan and participants Involved In these discussions,
the following figures are provided:

-:.Plats Partcipnts

Number of participants In plan:
1to25 ... 0 ................................................. 640 0 e 1 ,
26to99............................... ....................... 45,000 2,100
100 and more ............................................ 25,000 30,000,

I Bureau of National Affairs. Penlon Reporter No. 65, page R-3, dated Dec. 15. 1975.

We are concerned, therefore, with approximately 90% of all the plans In this
country if we consider under 26 participants per plan. If we consider under 100
participants per plan, we are concerned with over 96% of all the plans in the
country. The reporting requirements provide that "plans" shall report, regardless
of their patricipant size, the assets of the plan or the size or worth of the em-
ployer. It is virtually Impossible to accurately determine the impact of the in.
creased cost of administration upon any group of these small employers unless
we take into account all of these factors. In addition, we must take into account
the willingness of employers to pay this increased cost and to bear the burdens
of increased administration. And the foremost reason for this uncertainty is
that we still do not have regulations with the authorized exceptions and exemp-
tions. Notwithstanding the specific authority granted by Congress in the Em-
ployee Retirement Income Security Act of 1974 (ERISA Section 104(a) (2)
(A)) to provide simplified and consolidated reporting for small plans, the regu-
latory agencies have not, until just in the past month, provided the small em-
ployer with any relief in this reporting area.

The regulating agencies had a monstrous job in developing regulations imple-
menting the intentions of Congress concerning ERISA's new and vast reporting
requirements. We commend them for their efforts. However, we believe some basic
mistakes were made, and might still be made, as they find workable reporting
requirements for smaller plans. If the following basic problems were resolved,
the time and cost for reporting requirements might be acceptable to the small
employer:

1. The three regulating agencies (Labor, Treasury, and PBGC) should co-
ordinate their efforts in order to eliminate any duplication of reporting. There
are only three events that markedly alter the plain's provisions, i.e. (a) at In-
ception (b) upon amendment and (c) at termination. We believe that one report
to one agency for each of these events, with distribution by that agency to the
other two, would satisfy the reporting requirements of ERISA and eliminate
much time and cost for the small employer. All other annual and specific event
reports required by ERIA could then be concentrated and restricted to the in-
formation and data pertinent thereto, without duplication of material provided
upon the occurrence of those three events. With- repetitive filing of the same in.
formation year in and year out, an expensive annual "audit" is being performed.
Audits should be performed only as a result of Irregular data or participant
complaints.

2. Why were the regulations for reporting so slow In coming? Why wasn't
simplified reporting for small employers a part of the proposed regulations? Why
are we now holding these hearings? Perhaps, Labor and Treasury did not have
a proper understanding of the practical problems of the small employer in con-
nection with his compliance with BRIBA's reporting requirements. Our associa-
tion, representing 25% of all qualified plans in this country (most of which are
small plans and for whom our members provide the administrative funtions),
was not asked by any agency for assistance in the coordination and development
of forms. -



We were not asked* to serve on an Advisory Board nor tO advise or consult on
any procedure for the small employer. Our membership is cognizant of the prob-
leins of the small employer and the administrative burdens .ERISA placed upon
him. We could have been of great' help to these agencies and we still can be. We
believe It is imperative that the agencies seek this available assistance before
they venture forth With their burdensome and costly regutrements, reports and
paperwork. One of the best examples of this was In the development by IRS
of Revenue Procedure 75-49, where no less than 95% of the employers in this
country would be saddled with one liberal vesting schedule and that one was not
one of the three Congress offered In ERISA. "Pensions & Investments" maga-
zine, In an editorial dated January 19, 1976, addressed itself to this Revenue Prio-
cedure and its eventual withdrawal, as follows: The IRS should learn to seek
-comments from the industry before attempting to cast anything In concrete. In
this case, it acted in a particularly high-handed manner. Rules that look per-
fectly reasonable to an IRS official can be shown to be perfectly impossible by
jople who have- to live and work with them.

We are now advised that the Department of Labor will be developing the re-
mainder of the reporting and disclosure regulations in the first quarter of 1976,
and annual reporting regulations In the second quarter. It Is not certain whether
these and other regulations will be presented in proposed or final form. As It
appears, the regulations might be published almost simultaneously with the due,
dates-for the annual reporting forms and the EBS-1.

Will the employers and their consultants have time to comment before the due
dates of the reports? We believe the short history in the development of regula-
tions and preparation of forms under ERISA-by both IRS and Labor-strongly
suggests that these agencies should listen to private Industry before they finalize
the forms and regulations. The EBS-1, in its original form, was Impossible with
its lengthy essay-type questions. It has been altered considerably because of good
practical input. The combined annual report, Form 5500, was changed after it
became apparent that the agencies did not need all of the information they orig-
inally thought as absolutely necessary. It Is this atmosphere of "hurry, hurry;
wait, wait" that has caused the small employer the uncertainty of developing a
new plan and the apprehension of continuing an existing plan. The confusion
could have been eliminated and the purpose of ERISA (to protect the partici-
pants' rights) could have been met, if there had been a constructive and cooper.
ative attitude and procedure between the regulatory agencies, as well, as among
the agencies and the private pension community (employers, unions and con-
sultants). It is not too late to develop a workable relationship which would per-
mit each regulation and form to be reviewed in advance for legality, effectiveness,
costliness, practicality and enforceability.

Our organization, ASPA, stands ready and available to asilst, in a cooperative
atmosphere, with the development of requirements that will be acceptable to the
small employer and still meet the intent and purpose of the law.

8. It was encouraging to see the recent announcements of IRS and Labor that
steps are being taken to reduce the paperwork for smaller plans (fewer than
100 participants) by requiring shorter annual reports, Waiving the requirement
of an opinion by an independent accountant, extending the due date for filing the
annual report from 4%$ montl~s to seven months after the plan year end, and not
requiring the filing* of insurance information previously required by Schedule
A of the Annual Report. Notwithstandlug this move In the proper direction, much
more remains to be revised if we are to have simplified and consolidated report
ing. All forms should be coordinated among the agencies. Review and redrafting
is still required, Input from small employer consultants is essential, and time b6-
cornes more and more crucial. Inasmuch as we have not hai an opportunity to
review the revised, shorter version of the annual report, we are unable to address
ourselves to the specific provisions thereof. Assuming that many of our sugges-
tiome in a letter dated October 29. 1975 were not adopted by the Tax Form . Co.
ordinating Committee, we are attaching it to this statement (Exhibit A) since
It has specific reference to the time and expense of preparing one report (thb
proposed annual report) for a small plan. It is possible that each form of report-
ing requires this same type of extensive review, with a meaningful effort qt co-
ordination and cooperation.-

I1ICMASED UPORTINO

When viewing the burdens of reporting for the small employer, we should
not look solely at the regulatory agencies and their development of forms. We
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iftust lookat the entire reporting Impact created by ERISA. In Exhibit B _we
compare pre-BRISA reporting against post-HiISA reporting. Numerous new re-
porting requirements were developed, as well as a new governmental agency
(PBGC) requiring additional reports. To date, only one form (090-P) has been
discontinued and thfs was one page in length. However, It Is not our desire
to be drawn Into a counting of pages comparison of old requirements to new re-
quirements. The nature and complexity of the question, the availability of cer-
tain requested data, the detailed explanations for certain answers, and the var-
ious schedules required to complete the report; these are much more Important
than the number of pages in one government form.

Although it is difficult to arrive at precise increased time and cost estimates,
it is considerably clear by a quick review of Exhibit B that both (1) time toprepare and (?) costs involved therein must increase by at least 50% of the
pre-ERISA time and cost figures. This estimate can be made without final reso-lution of the various report forms, since it Is clear that additional reporting is
mandatory. Any estimate of time and cost Increases will be affected by the per-sons or organizations preparing the report forms. Malny employers, prior toBIRISA, handled most of the reports internally or with minimum assistance from
their retained accountant or attorney. Noting the volume and complexity ofthe new reporting requirements in Exhibit B, many employers are wisely seeking
additional assistance--but possibly at a 100% or more cost increase.

Most consulting firms will have an idea of the figure they must charge tomeet their expenses, as well as the figure they can charge their client without
losing him. This is a "minimum charge." We have asked a number brl-consultlng
firms that administer smaller plans to provide us with their minimum figurefor a ten-participant plan, assuming there are no additional "surprises" In the
reporting requirements. Exhibit ( shows these minimum fees increasing from
20% to 70%, and in some instances where no fee was previously charged, a $80to $400 annual charge will be made. Most insurance companies did not charge
a service fee for administrative functions prior to ERISA. Now, many insurancecompanies have announced, or are planning to announce, separate service charges
for these ftinetions at a cost ranging from $200 to $700 per year. The reason for
this charge was not only the cost of administering the program, but the precise
legal requirements for reporting and disclosure imposed on the carrier and the

- "multiple services" problem facing most-[nsurance companies.
The smaller employer often cannot absorb that cost and must consider ter-

mination as a viable alternative. This increased cost and/or time required tocomply has caused many employers to re-evaluate the advantages to them inhaving a plan at all. The PBGO has advised us that 5,035 plans terminated in
19175; according to their records. These are only the defined benefit plans thatwent through the PBGO procedures. We have been advised by IRS that some2,448 profit-sharing plans were terminated in the first nine months of 1975.

Again, these are the ones that went throutgil the IRS termination procedures.
The pension plan terminations in the first nL months of 1975 (3.261) were up47.2% over the 1974 nne-month period. however, we have no idea how manyplans have not proceeded through the PBGC or IRS machinery, but have been
disbanded with the assets paid to the participants. We also know that manydefined benefit plans have Initiated terzuination procedures, but found thatalternative blocked by IRS when threatened with loss of prior years' deductions
(discussed in item 4 under "Related Problems").

The actuarial requirements also will result In increased costs for defined bene-fit plans due to increased reporting. Not having seen the government agencies
involved to any great degree with respect to actuarial reporting, a projection ofcost Increase Is difficult to ascertain. We recognize that ERISA, at a minimum,
will require:

1. An actuarial report every third year.'
2. An actuarial report upon merger or acquisition.
8. An actuarial report upon termination.
4. Individual calculations of a participant's nonforfeitable benefit each year.
5. Amortintfon schedules for the funding standard account.
6. Notification and justification of changes in the actuarial assumptions.7. Completion of an annual report concerning the actuarial material.If the government agencies do not require extensive reports to Justify changing

of assumptions, do not question negligible differences, and are reasonable in the
review of submitted data, the costs could be kept at livable lemrs. Although the
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actuarial statements and valuations could be only one to three pages In lengh
the supplemental calculations might be as much as 50 or more pages, listing Items
such as employee data, benefits, increases In benefits, exclusions, vested benefits,
unfunded lIt\illitles, death benefit reserve liabilities, assets, etc. Due to the un-
certainty of the government requirements, more precise data will be maintained.

Therefore, the cost of m.eting the actuarial requirements will be increased
because of:

1. The increased reports shown above,
2. The necessity to maintain precise records, and
S. The increased compensation paid to actuaries for signing actuarial state-

ments and reports as an "enrolled actuary."
The Increase in cost may be estimated at approximately 50%, with wide fluctu-

ations from one actuarial firm to another. Obviously, this cost increase could be
much more, if the government agencies do not administer the requirements on a
reasonable and understandable basis.

U LATED PiROBIZM

The uncertainty of cost and of the final regulations have caused many problems
which should not be overlooked:

1. Most small employer plans were developed and administered by Insurance
companies, banks, mutual funds, as well as by Insurance agents,, attorneys,
accountants and consultants. The close scrutiny of events affecting their plan.
the vast preparation of forms, and the time and attention required in order to
comply will create innumerable problems; not only for the employer, but for
the organization or person that developed and administered the plan heretofore
The larger consulting firms are having difficulty amending and administering
their present plans. The smaller consulting firms, organizations and advisors are
floundering. They are adding to their staffs, merging operations or going out
of business. This causes the small employer to suffer additional costs, new out-
side administration, or possibly violations of the law and eventual penalties. The
small employer, as well as his advisors and consultants, are In a dilemma with
no easy solution.

2. Another costly Item that each small employer must bear I the amendment
of this plan. This might have been one of the easier requirements to which the
employer had to comply. However, we were faced with late regulations and guide-
lines for amending, uncertainty of the due dates for amendment and little help
from the regulatory agencies. The Internal Revenue Service provided informa-
tion that the plan could be amended anytime during the first Plan Year for
which it must comply with ERISA. However, the Labor Provisions of ERISA had
to be completd and In the plan at the beginning of the first Plan Year. There-
fore, we can all assume that tiose who followed IRS advice might now be in
technical violation of the Labor provisions. The Labor Department has been
silent on this matter, leaving total confusion for the practitioners. Many pians
were amended to only include the fiduciary provisions (i.e. remove exculpatory
clauses, name fiducaries, establish Investment policies, permit allocation of duties,
add a claims procedure, set forth a funding method, etc.) Therefore, these plans
will require another amendment later In the year in order to meet the other
changes in the law. Other practitioners "amended the entire plan, with full
knowledge that additional amendments would be required for the uncertain
areas. Some other practioners haven't amended their plans at all, assuming that
procedures are so 'botched up" that Labor and IRS cannot hold them account.
able. Obviously, penalties for failure to comply could abound. Once again, the
small employer will be the one affected as he ultimately must foot the bill

8. The due date for the summary plan description to be distributed to par.
ticipants is still scheduled for May, 1976. Apparently the description is due
whether the plan has been amended to comply with ERISA or not. Thus, many
employers may be required to bear the cost of one description under the old
plan and another description of his amended plan. This required duplication of
effort and cost should be corrected. A possible solution would require the filing
of a booklet in May, 1976 for the old plan which does not necessarily comply
with 1RISA; or alternatively allow the EBS-1 form to satisfy the summary
plan description requirement for this first year. Within one year the new plan
will be prepared and specific compliance with the summary plan description re-
quirements can be met.
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4. Another problem of increasing frequency Involves the employer that estab-
lished a defined benefit plan within the past five years. With the new funding
requirements the employer in faced with an excise tax if he has a funding d-
ficiency in any years hereafter. The employer considers termination of his plan,
but is promptly advised of old IRS procedure that provides for loss of deductions
in prior years. It is presumed by IRS that the plai is not "permanent" In nature
unless it has been in existence five years. If termination takes place In those
early years, all previous deductions taken for contributions to the plan are
lost. The employer may overcome this presumption if they c&n show a "valid
business reason." However, IRS has concluded that termination 'caused by the
increased costs of ERISA compliance is not a valid business reason.

Therefore, the employer will lose his prior deductions if he terminates or will
pay an excise tax If he continues the plan and has a funding deficiency. He Is
"damned if he does and damned if he doesn't." About the only advice left is to
continue the plan and seek a waiver of contribution from IRS or an extenson
of years to amortize his past service liability. Inasmuch as there are no guide-
lines as to the availability of these alternatives, the employer and his advisors
are, once again, left without answers.'With continuing delay, his ultimate costs
will surely escalate.

THU FUTURE OP SMALL EMPWTYER PLANS

Is there an accurate indication of what Is happening to small business plans
as a result of the reporting reaquirements, or as a result of ERISA, in general?
What are the relevant factors to watch in the future? We are beginning to see
certain trends taking place, such as the inCrease in terminations of plans; but
this presently can be attributed to fear, uncertainty and confusion. Once we
have a year under ERISA behind us, we should carefully examine and analyse
the following:

1. The number of small plans terminating-defined contribution plans com-
pared to defined benefit plans.

2. The number of small plans established-defined contribution plane com-
pared to defined benefit plans.

3. The number of small plans converting from a defined benefit plan to a de-
fined contribution plan, and vice versa.

4. The number of IRA's established. (If the base for IRA's should be increased
from $1500 per year, we can foresee a serious drop in the Dumber of small corpo-
rate and HR-10 plans.)

5. The number of non-qualified plans established for key employees.
It is anticipated that there will be a slowdown in the establishment of qualified

plans as compared to previous years, as well as an increase in terminations as
compared to previous years. The value of having a plan will be marginal for
many employers after calculating their projected costs to establish and to main-
tain their plans. These employers will look for alternatives in order to cut their
costs, reduce the reporting, and improve the marginal value for establishing a
plan at all. Many may seek the less expensive, les cumbersome and less than
perfect defined contribution plan. They may set up IRA's for themselves and
perhaps give the employees a bonus payment in lieu of a plan contribution. Most
employees will not use the bonus to establish IRA's, or if they do, they probably
won't continue them.

We, at ASPA, believe the employer-sponsored plan is the key to permanent
retirement plan coverage for employees. We believe the employer should have
the full range of plans available to him without the extreme concern of costs and
reporting requirements. There must be an incentive found for the small em-
ployer to develop and retain quality retirement plans, which include his em-
ployees. The small employer must be relieved of the extraordinary cost and time.
consuming government reporting. The above Indicators will be most interesting
several years from now. What we do today will seriously affect these indicators,
as well as the very future of the small employer plans.

Thank you, Mr. Chairman and Committee members for this opportunity to
express our opinions on these problems. We believe that a cooperative and con.
solidated effort between the regulatory agencies and the representatives of small
employers can effectuate resolutions to these issue. ASPA stands ready to serve
in whatever capacity we are called upon.
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STATRMNT BY WjwiAM HAiD, FSPA
Mr. ChairmOR and distinguished committee members, my name Is William W.

Hand. I atu residentt of Hand aid Assviates, Pension Consultants and Ac-
tuaries of J1(ustonv Texas, and I am appearing before you today on behalf of
the American Socletf of Pension Actuaries .(ASPA.)

My colleagpe, Mr. Robert 'Conkel, has given you most of the essential back-
ground Information concerning ASPA so I will not waste your time by being
repetitious In thi respect,

However, as most of the members of these joint committees know, and as
previous testimony given to various committees in both branches of Congress
will bear out, I would like to emphasize that ASPA has, over the years, strongly
supported constructive pension reform legislation and endorsed moost of the
major provisions of ERISA before It became law. We were, In fact, one of the
first, if nQt the first, national organization to endorse Plan Termination In-
surance. We also endorsed reasonable eligibility requirements, minimum fund-
ing standards, accelerated vesting standards and strict fiduciary standards which
are the cornerstones of this far-reaching legislation. However, in supporting
these concepts we repeatedly sounded a loud note of caution-a desperate, plead-
Ing note of warning-that administrative burdens of employers must be kept to
a minimum If ERISA was to be productive and not counterproductive to the ob-
jective of strengthening the private pension system.

This note of warning was sounded particularly in respect to the small and
medium size employer. Apparently, our pleas and those of hundreds of others
who shared our concern were heard by many of your Committee members and -
others, because ERINA contains many provisions which Indicate that it is the
intent of Congress that the law be administered with a minimum of red tape,
espe4ally in respect to small employers. In addition, many members of your two
Committees, as well as other members of Congress, have made a conscientious
effort to follow up with the various regulatory agencies to keep administrative
requirements to a minimum. In this regard, we would particularly like to com-
mend the Chairman of your two Committees as well as Senator Russell Long
for the outstanding letter dated November 18, 1975 which they jointly wrote to
Labor Secretary John Dunlop and IRS Commissioner Donald Alexander. Since
that date, there have been announcements indicating significant strides In re-
ducing administrative; expenses under ERISA for small employers. Many of
these encouragingdevelopments we attribute directly to that fine letter of
November 18th and we are all grateful to you for it.

However, In spite-of conscientious efforts by many people to reduce adminis-
trative expenses of small and medium size employers, we still have very serious
problems which must be solved.

First, ERISA Is an extremely complex and complicated piece of legislation
which is Intended to govern activities of an even more complex and more com-
plicated business communiy. Second, I think we would all admit that ERISA
falls somewhat short of b'lng a perfect piece of legislation. Third, whether we
like it or not, I think we must admit that red tape Is a natural by-product of our
bureaucratic system of governmental administration. When these facts are added
together and collectively added to the fact that there seems to be a widespread
lack of understanding of the objectives and problems of small and medium size
employers, yoti arrive at an equation which any knowledgeable Pension Actuary
can tell you indicates a very short life expectancy for the private pension system
among this Important group unless immediate action Is taken.

Many of the factors which make up this deadly equation have already been
discussed with you here today and more important factors undoubtedly will be
presented before these hearings are concluded. I would, therefore, like to spend
my time with you today discussing only three items which will ultimately be
large factors in this completed actuarial calculation to determine life expec-
tancy of the Private Pension System in America.

First, I would like to review with you the rather elaborate and costly process
which most employers have already gone through or which they are currently
going through in an attempt to understand the Impact ERISA will have on their
plans. My comments in this respect are based on Defined Benefit Plans since It is
this type of Plan upop which ERISA hs the most direct cost affect.

During the past 17 month post-ERISA period, the chief roll of our firm (and r
am sure other' practitioners) has been to educate our clients on the positive
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aspects Of ERISA and, where possible, to supply solid facts upon which reason-
able decisions could be made. To accomplish this we have prepared, or we are In
the process of preparing, special actuarial studies for every client maintaining a
Defined Benefit Pension Plan. These actuarial studies are designed to show the
cost effects of:

1. Increased coverage due to revised eligibility requirements.
2. Stricter vesting requirements. In this respect, we have prepared studies

showing the actual cost- which would have been applicable during the past three
years under each of the three alternative vesting schedules enumerated In
FJRISA.

S. Recommended changes in actuarial assumptions.
4. Minimum funding standards.

In addition, these reports cover the current financial condition of the Plan; i.e.,
ratio of total accrued liabilities to current assets and ratio of vested accrued lia-
bilities to current assets. The preparation of these reports has been time con-
suming and expensive. However, the Initial cost of preparing these actuarial
studies is only the beginning. Lengthy conferences are required to review these
studies and to answer questions about ERISA.

Additional studies are often-required to Illustrate the cost affect of alternatives
the client wishes to consider. This. of course, requires additional conferences.
After a client is satisfied that he can live with ERISA from a cost standpoint, it
is then necessary to get Into steps required to amend his Plan. This means
lengthy conferences with his attorney which are usually also attended by the
actuary. The attorney then has to draft the required amendments which usually
means completely rewriting the entire Plan and Trust Agreement. This is fol
lowed by more conferences. Final revisions are usually required to the Plan in-
struments before they are filed for approval which requires completion of the
new 53MO Form.

According to our records, the cost figures for this entire process breaks down
as follows:

Minimum I Maximum

Actuarial studies .......................................................... $1,200 $2,500
Conference Ume by actuary to review studies ....................................... 350 700
Conference time by actuary for preliminary meeting with client's attorney .............. 250 600
Attorney's time for preliminary conference ......................................... 250 600
Attorney's fee for drafting legal instruments ........................................ 1,200 3,500
Post-drafting conferene-ictuary .................................................. 200 500
Post.drafting conference-attorney .............................................. 200 500
Filing for approval--conferences with IRS representatives, if required ................. 150 60

TotL .................................................................. . 3,800 9,500

I Companies with n more than 500 employees and assuming no special problems.

The above cost'gures represent averages which can and do vary considerably
from client to client. For example, the above cost figures are somewhat on -the
high side for most companies whose Plans are administered under prototype
or master plans which will be amended by the sponsoring company. On the
other hand, costs can run considerably higher tban Indicated above where the
client has more than one Plan and wants to consider the feasibility of combining
Plans or terminating one Plan and keeping the other. It should also be remem-
bered that the above cost figures do not Include the client's time which is usually
very valuable. All things considered, I would say that most businessmen have
taken this Initial transition period as well as could be expected and we are
probably fortunate that there hasn't been even more Plan termlnati'kns than
there has been. But again, I caution-there is a limit.

The second problem I would like to discuss with you deals with Revenue Pro-
cedure 75-49. Of all the things that have happened in connection with ERISA,
the unfortunate and untimely publication of this Rev. Proc. has, in my opinion,
been the most absurd. This Rev. Proc. was issued by IRS as part of TIR1411
on November 8, 19T--fourteen months after ERISA became law. As I have
already indicated, most employers had, by November 8, 1975, spent several thou-
sands of dollars and countless man-hours on actuarial studies prepared to Illus-
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trate the cost impact of ERISA. Vesting is, of course, one of the main factors
upon which the choice of actuarial assumptions is based. Therefore, If this Rev.
Proc. Is allowed to stand, most, if not all, of the work done by hundreds of
actuarial firms such as ours will be for naught. The most devastating thing about
Re.v. Proc. 75-49 is that it was published so late and was totally unexpected.
The fact that It was so totally unexpected Is at least one indication that It goes
far beyond what any reasaonable person would Interpret as the intent of Con-
gress when reading ERISA and the committee reports which accompany ERISA.

Let's look at some of the background and history behind this Rev. Proc. Prior
to the enactment of ERISA, plans were not generally required to provide pre-
retirement vesting. However, Section 401(a) (4) of the Code, both before and
after the enactment of ERIRA, prohibited discrimination in favor of officers,
shareholders and highly compensated employees In the provision of contribu-
tions and benefits. For several years prior to the enactment of ERISA, local
offices of IRS had relied on this anti-discrimination provision of the Code to
require some minimum vesting n defined contribution plans. Except for plans
covering only a small number of employees, the vesting requirements imposed
by IRS were generally no more stringent than the use of alternative vesting
schedules stipulated in ERISA. However, If the plan covered only a small
number of employees (less than 25) the vesting requirements wera usually
stricter unless it could be proven to the satisfaction of IRS that there was little
or no likelihood of the existence of development of the prohibited discrimination.
The important thing to recognize is the fact that prior to ERISA, IRS seemed
to believe that the prohibited discrimination would not normally exist:

1. In any defined benefit plan covering 25 or more employees.
2. In any defined contribution plan with 25 or more employees, If such plan

provided for full vesting after some reasonable period of credited service (usually
ranging frpom-10 to 14 years depending upon size and past turnover experience.)

Stricter standards were applied only in respect to defined contribution plans
covering less than 25 employees. The standards adopted by the various local
offices of IRS were not uniform. However, generally speaking, the fewer num-
ber of employees, the stricter the vesting requirements. For example, If a plan
was established for a professional corporation covering three doctors whose aver-
age compensation was $75,000 per year and the only other participants were
two nurses and a secretary whose average compensation was only $10,000 per
year, It Is easy to see how the prohibited discrimination could develop, if the
plan did not provide for rather rapid vesting. However, the potential for dis-
crimination decreases rapidly as the number of employees increases and the
ratio of compensation of the prohibited group to compensation of all covered
employees decreases.

The application of these pre-ERISA vesting standards resulted In a large
number of plans having little or no vesting prior to age 65. It was, therefore, the
decision of Congress to make minimum vesting standards one of the major parts
of pension reform legislation. Decisions regarding vesting were not made lightly,
however. Vesting was one of the most widely debated aspects of ERISA and
Congress wisely dealt with this area of pension reform with a great deal of
caution. A clear indication of this caution is contained In House Report No.
98-807, 93d Cong, 2d Sess., pp 53-54 which states in part as follows: "Clearly,
however, it would be counterproductive to In.crease employer cost by more rapid
vesting to such an extent as to significantly curtail the creation of new retirement
plans (or to significantly curtail-the increase in benefits in existing plans.)"

Congress dealt with vesting under ERISA very specifically by creating three
alternative minimum vesting standards which were obviously intended to apply
In all but the most exceptional cases. The intent of Congress in this respect is
clearly shown by the following language contained in the joint committee report.

Ditritnnaton.-Under the conference substitute the rules of the House bill
are adopted with respect to the relationship of the minimum Testing standards
of the bill to the antidiscrimination rules of present law (See. 401(4) of the
IRS Code.) In general, a plan wAch meets the reating requirements provided
En this substitute is not to be considered a# disorlmlnatory, insofar as its vesting
provisions are co cerned unless there is a pattern of abuse under the plan (such
as the firing of empr6yees before their accrued benefits vest) or there has been
(or there Is reason to believe there will be) an accrual of benefits or forfeitures
tending to discriminate In favor of employees who are officers, shareholders or
who are highly compensated. (emphasis added)
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In the past, however, the law in thiA area has been adminintered on a case by
case basis, without uniform results in fact situations of a similar nature. As a
result, except In cases wher6 actual misuse of the plan occurs in operation, the
1R8 is directed not to require a vesting schedule more stringent than 40%
vesting after four years of employment with 5% additional vesting for each
of the next two years, and 10% additional vesting for each of the following
five years.

If Congress had wanted to make the 4-40 vesting rule the standard, it could
have clearly done so and then stipulated certain exceptions under which the
other thred standards would apply. They clearly did not intend to do this.

However, Rev. Proc. 75-49, as published by IRS on November 8, 1975, .would
have accomplished precsely this result; I.e., the rule of 4-40 vesting would
become the standard and the three alternative vesting schedules stipulated
as the standards under ERISA could be used only under exceptional
circumstances.

Rev. Proc.- 75-49 prescribes three tests, one of which must be met in order
to avoid the 4-40 vesting standard.

1. Key Employee Teet.--This test is applied only to an employer who has
been in existence less than seven years. In the case of corporations, this test
will generally be satisfied if the total number of the shareholder-employees and
the five highest paid officers is less than 80% of the total number of employees
in the prohibited group (officers, shareholders and highly compensated
employees.)

2. Two To One.-This test Is satisfied if the rank-and-file turnover rate for the
sixty month period preceding the application for determination letter Is no more
than twice as great as the prohibited gronp turnover rate.

3. The Hm. Percent Tet.--Thls test is satisfied if the rank-and-fie turnover
rate for the preceding sixty month period does not exceed 60.

Published estimates by other consultants and actuaries indicate that less than
5% of the corporations In America can meet either one of these turnover tests.
Our own studies indicate that even 5% may be a high figure. We administer ap-
proximately 1,000 corporate plans and we haven't found a single one of our clients
who have been in existence seven years or longer who could meet either of these
turnover rates. By conservative estimates, therefore, the 4-40 vesting standard
would be Imposed on 95% or more of the corporate plans f Rev. Proc. 75-49
becomes effective.

This seems to be a clear question of whether the intent-of Congress or the
arbitrary judgment of the IRS is to prevail.

On December 9, 1075, IRS issued Technical Information Release 1424 which
counters. Rev. Proc. 76-1. Rev. Proc. 76-1 states that IRS has agreed to reconsider
the requirements of Rev. Proc. 75-49. It further provides that during this interim
period, an applicant may request, in writing, that its application for an advance
determination letter be prepared without regard to the requirements set forth in
Rev. Proc. 75-49. However, such a determination letter will contain a caveat to
the effect that such letter is not a determination as to whether the vesting pro-
visions of the plan satisfy the nondiscriminatory requirement of Section 401(a)
(4) of the Code.

While we were all happy to get some relief from Rev. Proc. 75-49, this is hardly
a suitable answer. A determination letter is meaningless unless it covers the
vesting provisions of the plan. Any subsequent change would mean not only
amending the plan again to change the vesting schedule, it would mean changing
the actuarial assumptions and, therefore, the contribution requirements. In addi-
tion, communication material to the employees would have to be reprinted and
redistributed and all previously filed governmental reports would have to be
amended and refiled. All of these add layers of cost upon layers of cost and could
easily be the straw that breaks the back of the private pension system. According
to our preliminary studies, the 4-40 vesting standard would increase the cost of
vesting for the average employer by approximately 85% compared to the cost
applicable under one of the three alternative vesting schedules of ERIMA.

REOOMMKNDATIONS

1. Rev. Proc. 15-49 should be rescinded Immediately.
2. According to the joint committee reports, the conferees have directed the

joint pension task force study group to examine problems of the inner relation.
ship of the vesting and the anti-discrimination rules carefully. Until these reports
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can be written, reviewed ,by responsible congressional committees and amend-
meuts written to ,RI1SA, 148 should be instructed to accept one of the three
alternative vesting, schedule in B RIA as satisfying the nondiscriminatory re-
'quirements, except under the following circumstances:

(a) Where actual abuse has existed in the past.
(b). Where the compensation of shareholder-employees plus the compensation

of any of the live highest paid officers who are not shareholders is 50o or greater
but less than 75% of the compensation of al covered employees, the rule of 4-40
should be applied.

(e) Where the compensation of shareholder-employees plus the compensation
of any of the five highest paid officers who are not shareholders is greater than
75% of the compensation of all covered employees, vesting should be 10% a year
beginning with the first year.

It will be immediately apparent that the above recommendations do not include
any tests for turnover. It may be that the joint pension task force study group
can develop some meaningful studies which would indicate that final rules re-
garding vesting should incorporate some element of turnover. However, in the
short period of time our firm has been working on this problem, we have been un-
able to develop any turnover test which we felt would be meaningful. One of the
major problems is that any comparison of turnover among the prohibited group
and rank-and-file employees is virtually meaningless by itself and the guides out-
lined above should prevent most discrimination for the following reasons:

1. The prohibited group is usually the older employees who have the longest
period of service with the company. Turnover materially decreases with both age
and length of service so ths group could be expected to always have much lower
turnover than rank-and-file employees. In addition, it Is important to recognize
that people in the prohibitive group often have very limited job mobility since
their compensation is usually based on their value to the particular company for
which they have worked for a long period of time.

2. Many of the prohibited group may have started out as rank-and-file em-
ployees. This is particularly true in larger companies. This would tend to indicate
that discrimination does not exist whereas a comparison of turnover at a given
time would indicate the opposite.

3. It is our belief and experience that discrimination very seldom exists when
reasonable vesting standards are incorporated in a plan except where the com-
pensation of the shareholders and the other highest paid executives is a high per-
centage of the total compensation paid to all plan participants. We submit, there-
fore, that the above guidelines will prevent most discrimination and should be
adequate until more precise studies can be made.

4. No one set of guidelines for vesting can prevent all discrimination without
imposing, unrealistic and costly vesting standards on plans which would cause a
large percentage to terminate. The small amount of discrimination which is not
prevented by reasonable guidelines such as* those stipulated above will, by
necessity, have to be caught and stopped only upon audit.

The third problem area which I would like to briefly discuss with you today
deals with the annual reporting requirements. First of all, I would like to say that
we have been pleased to learn that a simplified version of report form 5500 will
be available for use by employers whose plans cover less than 100 employees and
+that such plans will not be required to file the accountant's report. These are

- certainly steps in the right direction, but unfortunately fall short of solving some
of the very major problems in this area. With the new reduced eligibility require-
ments imposed by ERISA, a much larger number of plans will cover over 100
employees.

T e proposed regulation prescribes a two-tiered opinion by the accountant to
be included in the annual report which is filed with the Secretary of Labor. In
the case of the financial statements and schedules required to be included in the
annual report in accordance with Section 103(b), the accountant must render an
option as to whether the statements of plan assets and liabilities and income
and expenditures, and the related separate schedules are presented fairly in
conformity with generally accepted accounting principles applied on a basis
consistent with that of the preceding year. The second tier of the opinion included
In the annual report provides that, in the case of the separate statements and
schedules required under Section 108(b) (8) of Part 1 of Title I the accountant
mustrender an opinion as to whether the individuals statements-and schedules
each presents fairly and in all material respects the information contained therein
when considered in conjunctioE with the financial statements taken as a whole.
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It must be remembered'that a large percentage of all pension plans use banks
or other responsible corporate trustees or they are administered by an insurance
company or other responsible plan sponsor. The proposed regulations require
such banks, insurance carriers or tlan sponsors to certify the accuracy of intor.
motion required to be transmitted to the plan administrator. Unfortunately we
undei-statid from our friends in the accounting profession that such certiftation
will not be sufficient for them to express the opinions required by the proposed
regulations, Unfortunately, the pr~pOsed regulations do not address this specific
problem. If accountants are required to audit the books and records of banks.
Insurance companies and other responsible plan sponsors, an enormous amount of
useless expense will be incurred.

We envision that if such a requirement Is imposed that most banks and similar
institutions will actually have to build additional offices to accommodate account-
ants who will constantly be auditing their books and records. Various estimates
of the cost involved in each plan have ranged from $400 to approximately $8,000
and our own accountants who represent one of the largest national firms of OPAs
have estimated that stich cost would be no less than $2500 for companies with
approximately 100 employees and could range as high as $6,000 to $8,000 for
companies with as many as 510)0 employees. In our opinion, such additional and
seemingly unnecessary cost will cause many companies to terminate their plans.
Act See. 103(a) (3) (B) very clearly states that in offering his opinion the ac-
countant may rely on correctness of any actuarial matter certified to by an
enrolled actuary, if he so states his reliance. While the subject of accountants'
opinion is somewhat out of my particular area of expertise, we are deeply con-
cerned about the cost impact on our clients, and it would seem that the prob-
lems could be largely eliminated by the regulations affirmatively stating that
the accountant may in rendering his opinion rely on the correctness of any finan-
cial information, the accuracy of which has been certified by:

1. An insurance carrier or other organization which provides some or all of the
benefits under the plan, or holds assets of the plan in a separate account,

2. A bank or similar institution which holds some or all of the assets of the
plan In a common or collective trust or a separate trust or custodial account, or

3. A plan sponsor as defined in section 3(16) (b). As I am sure all of you recog-
nize the above language is copied directly from Act See. 108(a) (2) (A), (B) and
(C). Failure to take some positive action in respect to this problem could result in
a disastrous situation in respect to the private pension systein.

Thank you.
[Exhibit A)

AMERICAN SOCIETY OF PENSION ACTUARIES,
ChAIRMAN.. Waslhington, D.C., October 29, 1975.

Tax. Porm Coordinating Commttee, Internal Revenue Building, Washingtotl,
D.C.

Dear Sir: Pursuant to the release concerning the proposed annual report forms
for pension and welfare plans published in the Federal Register on September
30, 1975, the American Society of Pension Actuaries submits the following com-
ments and recommendations.

GENERAL OBSERVATIONS

1. Comment.-The deadline for comments is unreasonably short, and we here-
by request the period for comment be extended.

Ratlonale.-As a' result of this unexpected Inclusion of substantial reporting
requirements for the vast number of sndaller plans (fewer than 100 participants)
In this country, the dissemination of this fact alone could take several Wveeks.
The larger companies are organized with complete employee benefit staffs Watch-
ing the promulgation of regulations and directives, whereas the smaller com-
panies must wait for their various consultants and advisors to inform them of
new requirements. Proper time must be afforded the smaller companies, their
representatives and advi'sors, so that they will have an opportunity to make
informed comment and~,ecommendations.

2., Comment.-The due date for the forms should be extended for all reporting
plans, with possible use of present reporting forms for all plans with plan years
beginning before January 1, 1076.

Rationalo.--Whether or not we take Into account Comment #1 above, these
snmaller plans will have considerable difficulty in complying with the "due dates
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proposed for the first plan year. The report form, plus the schedules and attach-
ments are voluminous, to say the least. Some plans will have been amended, but
most will not have been by the time of the due date. Therefore, those that alter
their plans during the next year will not have the advantage of following the
fornqat for completion of the annual report in the subsequent year. The data to
be gathered by the employer will come from his attorney, accountant, consultant,
banker, Insurance agent, mutual fund salesman, etc. Will they be prepared to
furnish the required data? Will the employer know what all the data flowing to
him means? Will the employer be able to assimilate the instructions and coordi-
nate them with the data coming to him? The data, unfortunately, will come in
for each and every pension and welfare plan he has established. Simply keeping
track of the material will be an accomplisment.

The easy answer to the above problem for the employer.Ji# to hire a consultant
or have someone else handle the reporting requirements Can they handle it in
the time permitted by the first due date? If those reports are required as pro-
posed, the consultant (or other form preparers) will certainly require additions
to staff--staff which will be unskilled and in dire need of training.

Either way (i.e., the employer or his advisors preparing the forms), the cost
under this proposed method might very well cause terminations. If the first year
reporting due date were extended, we might be able to forestall unnecessary and
emotional decisions to terminate.

8. Commenti-The decision not to have a separate simplified form for non-
Keogh pension plans and welfare plans with fewer than 100 participants should
be reconsidered.

Raionai,.-ERISA section 104 (a) (2) (A) provides the Secretary of Labor
with direct statutory authority to prescribe simplified annual reports for any
pension plan which covers less than 100 participants. Although the IRS report-
ing forms 4848 and 4849 were not the easiest forms to complete, experience has
been gained over the years so that complying. with their completion was not
impossible. The new form 5500, however, Is cumbersome, complex, and lengthy.
Data must be gathered from the attorney (including interpretations of the cited
Act provisions throughout the form), the accountant, the trustee, the funding
vehicle, the insurance company, actuary, etc. The completion of this form, to-
gether with the new EBS-1 and PBGC forms, will result in expensive, and to
some extent overlapping reporting for small employers. We sincerely believe a
much simpler version of Form 5500 could be developed for small plans with less
than 100 participants. Taking Into account the fact that the annual report form
must be filed every year, It becomes essential that a much simpler form be de-
veloped for small plans. The form for small plans should recognize that where
the Information is contained in EBS-1 and PBGC forms, answers should only
be required if that information Is no longer timely.

The cost to the small employer of this duplicate reporting to several agencies,
this burdensome gathering of data, this additional administrative function, this
compliance with completion of "searching" questions, and the repetitive answer-
ing of questions every year will certainly result in a discouragement of voluntary
establishing of private employee benefit plans--the opposite Intention of Congress.

Si Z0oM FOaM OnsERVAT oNS
All of the following remarks have reference to the Form 550 although several

are also apropos as to Form 5500-K and should be considered as such.
1. (7ommet.-Discontinued defined benefit plans (sometimes referred to as

"frozen" plans or "wasting trusts") should not be required to file annual reports.
Ratonale.--Termination reporting requirements by the IRS, -Labor Depart-

ment Rnd the PBCOG for defined benefit plans are adequate without additional
annual reporting for terminated plans. The effect of such a burdensome re-
quirement would be to practically require distribution of assets upon termination
of plans.

2. Oommet.--The filing of the (1) Form 15 or (2) the previous forms
4848, 4848A, 4849 and Schedule A (Form 4848) with IRS will depend upon the
employers" plan year and taxable year, whereas filing of the Form 50 with
the DOL will obsolete the Form D-2 for plan years beginning on or after
January 1, 1975. Surely, the filing of oe form for both agencies can be achieved
this first yeai. In addition, the due date for filing with the DOL and the IRS
should be coordinated so that both agencies will have the same due date.

Ratloxk.--hs purpose of this combined annual report Is to eliminate dupli-
cation and relieve the employer or plan administrator from complicated report.
Ing requirements. Having old forms and new forms required for the same periods
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is duplication in its worst form. In addition, having different due dates for the
two agencies causes confusion and is in direct conflict with the express purpose
of simplification and consolidation of reporting requirements.

..8. Comment.-The first filing of the Schedule B will be for the year in which
the plan was subject to the minimum funding standards, whereas the filing of
the Form 500 has earlier required filing dates. Coordination of the due dates
is required. Alternatively, the filing of Schedule B could be eliminated until the
year in which the plan is subject to the minimum funding standards. A better
solution would require the use of the old Forms 4848, 4849, etc., until such year,
as the plan becomes subject to the minimum funding standards.

Rationale.-The same rationale as that shown in Comment #2 above is
appropriate for this Comment #8. The final solution to these diverse due dates
should make every effort to eliminate confusion, duplication, complexity and
cost.

4. Oomment.-Forms 5501 and 5504 were not illustrated. Review of their
structure is also required in order to adequately comment on the forms
Illustrated.

Rationale.-Not knowing the extent of the Forms 5501 and 5504 leaves us
in a state of flux as to their content, duplication, and their precise necessity.
The review of these forms is essential to the review of the Form 500, 5500-K,
and Schedules A and B. -

5. (omment.-Item 17(a) calls for a listing of each asset, with explicit de-
scription. Is this essential, whereas both agencies are only seeking party-in-
interest transactions? Requiring only a listing of those transactions would be
more appropriate.

Rationale.-Some plans will have extensive lists of assets-most of which
will not be party-in-Interest transactions and of a non-prohibited transaction
nature. Requiring all assets to be listed is cumbersome, especially since a com-
plete statement of assets and liabilities is required in item 15.

RECOMMENDATIONS FOR CLARIOATION OF FORM 5500

1. Item 17(e) provides for a listing of each reportable transaction, yet the
word "reportable" is not defined. It should be defined In the instructions.

2. The term "multiple-employer plan" In item 4 is not defined in the Instruc-
tions or in its references to the Code and ERISA. It should be defined in the
Instructions.

8. Item 6(a) (1) should have instructional guidelines for the terms "fixed
benefit" and "fiat benefit" as there is confusion among authors and practitioners
as to their meaning.

4. The instructions for item 7 should have the words, "who is or may become
eligible to receive a benefit" underlined or emphasized-for clarification of the
term, "participant".

5. Item 18 leaves space for the explanation, whereas the instructions provide
for a statement on a sheet of paper. Where should the "yes" answer be
explained?

6. Item 13 Instructions ask for the reasons for changes in appointments.
Is this necessary reporting? It calls for a unilateral statement of a reason by
an employer/sponsor without the benefit of a rebuttal of that reason by the
removed appointee. How will this Information be used by the DOL or the IRS?
The reason for the change should not be required.

7. Item 14 should have the words, "from the plan" underlined or emphasized
for clarification purposes.

& Item 19(a) (1) should have the parenthetical phrase "(as defined in Code
section 410(b) (1) (A) )" following the words, "Statutory exclusions", for clari-
fication of that term.

9. In the instructions, at Item 2(b) the words, "for obtaining one." should
be added following the words "see 1(b) above", for clarification reasons. ,

10. In the instructions, third paragraph, item 14, the word, "or" should be
added before the words, "(2) persons whose . . .'.-

11. Item 15(e) should have a parenthetical phrase added, stating "(used in
the operation of the plan)", thus eliminating the need for the instruction for
item -15(e)".

12. In the specific instructions to Schedule A, the first paragraph should be
identified '"2(a)".

18. Item 15 requires a statement of assets and liabilities at current market
values. The general Instructions require an accountant's opinion as to whether
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that information has been presented in accordance with generally accepted
accounting principles. Since there are no generally accepted accounting princi-
ples that recognize the use of current-value balance sheets, the instructions
should be rewritten to make it clear that generally accepted principles are to be
overridden by the specific current-value requirement of the form.

14. The instructions indicate that the opinion of an independent qualified
public accountant as to financial information will not be required for plans with
less than 100 participants. No similar waiver is provided with respect to the
actuarial statement under ERISA § 103(a) (4) and § 103(d). The Act contem-
plates, however, that the actuary may rely on the financiAl information certi-
fled by the Independent public accountant. ERISA § 103(a) (4) (D). In the
absence of an accountant's statement, the Instructions and the appropriate
regulations should provide that the actuary may rely on financial data provided
by the employer and certified by him to be correct.

15. ERISA § 301 and Internal Revenue Code § 412 require the maintenance
of a funding standard account for money purchase plans as well as defined-
benefit plans. Schedule B of Form 5500 is not geared to providing information
for a money purchase pension plan to demonstrate compliance with the funding
requirements. A statement by an enrolled actuary is not really necessary for
a money purchase pension plan. The Instructions to Form 5500 and the regula-
tions should provide that information to show compliance with the above-
referenced funding requirements will be supplied by the plan administrator for
money purchase pension plans and an alternative Schedule P should be pro-
vided for such purpose. Even If an enrolled actuary is to provide such informa-
tion for a money purchase pension plan, an alternative form of Schedule B must
be developed.

10. Under the definition of "party in interest" at the end of the Instructions,
the second-to-last paragraph, respecting the Secretary's power to Issue regula-
tions, should be deleted. It Is misleading as it stands, and It is wholly unneces-
sary. If the Secretary issues such regulations, then he can also change the
pertinent provisions of the itemization (A) through (I).

The above statements reflect our official position based on a review by a
committee selected to prepare same in the short period of time afforded us.
We would like to reserve the right to comment more extensively, for the reasons
cited In our first comment under "General Observations", after the closing date
for comments (October 30, 1975).

Respectfully submitted.

American Society for Pcnslon Actuaries.

EXHIBIT B

IRS AND LABOR DEPARTMENT REPORTING FORMS-INTERNAL REVENUE SERVICE

Description Pre.ERISA Post-ERISA

Annual return of fiduciary (I form required for all trusis or custodial ac-
9dunts having the same accounting period).

IdentAiation list of funds .........................................
Exempt organization business income tax return (unrelated business income).

- C'01,,-ment for recipients of annuities, pensions or retired pay..........
Statement for recipients of lump sum distributions from profit-sharing and

retrement plans.
Annual report by certain payers of annuities and lump-sum distributions.-
Transmittal of Income and tax statements ..............................
Apltion for determinaton. Investment of trust funds in stocks or secu-

rites of employer.
Application for employer Identification ................................-Application for determination individually designed plan ........
Application for determination Individually designed plan covering self-

SmpLnved Individuals.
Application for determination termination or curtailment of plan ..........
Power of attorney ...........................-......................
Termination of an employees pension ot profit-sharin plan .............
Annual employer's return for employees' pension or profit-stharini plan...
Annual status report of an employlm pension or profit-sharing plan ......

990-P .............. Discontinued.

Schedule A to 990-P. -
990-T............
W-2P ..............
1099R .......-......

W-3P ..........
W-3.. .....
4575 ...............

S5-4 ............... Do,
4573 ............... 5300 series.
4574 ............. .. Do.-

4576 ............... .
2848--------------.. DO.

Schedule A to 4848.. 5500 (schedule B)
actuarial

..... !nt-omtion.
Annual status report of Keogh Plan. (HR-i) ........... .-.............. Schedule K to 4841.. 5500K.
Financial state of employees' pension or profit-sharing fund or fiduciary 489----------... .

acounL
Plan description reporting form ....................................... D-1 and D-IS. .. EBS-1.
Plan description amendment form ................................... f--A .......... EBS--.
Annual report ...................................................... 0-2 ..-....... 500.

4

Do.Do.
Do.
Do.

Do.
Do.
Do.



NEW POST-ERISA REQUj=MENTS

INT A REVENUE SERVICE
1. Notice to interested parties upon application for approval.
2. Notification to IRS that above notice was provided.
3. Annual: report of terminated participants with deferred vested benefit.

4-0 Terminated participant to receive notice of deferred vested benefit.
5. Notice of change in status--Change in name or address, or report of termina-

tion, merger, consolidation or division.
6. Actuarial statement--30 days before a merger, consolidation or asset

transfer.
7. Report of Actuary at least every 8rd year.

LABOR DEPARTMENT

1. Summary Plan Description to participants and Labor-If amended, due
every 5 years; otherwise, every 10 years.

2. Modification or changes-Notify Labor 60 days after change.
3. Modification or changes-Notify participants 210 days after plan year end.
4. Summary of Annual Report to participants 210 days after plan year end.
5. Termination Report to Labor.
6. Opportunity for each participant to elect Joint and Survivor Annuity Option

atearly retirement---xpla nation in writing required.
7. Denial of claim in writing to participant, with right of review.
o& Report of Accrued Benefits and Nonforfeitable Benefits upon written request

of participants but not more often than once per year.
9. Make available to participants-Copies of Plan Description, latest Annual

Reports, Trust Agreement, Bargaining Agreement or other document under which
Plan was e tabllshed or is operated.

PENSION BENEFIT GUARANTY CORPORATION

1. Premium payment at inception of plan and annually.
2. Termination Report to PBGC-10 days before proposed termination date.
3. Notice to PBGC of "'reportable event".
4. Notification to employer each year if it is "substantial employer"
5. Notify PBGC if "substantial employer" withdraws.6. Annual Report to PBGC-may include items 3, 4, and 5 above.

RECORDKkEPING REQUIREMENTS

Employers required to keep records "sufficient to determine the benefits due or
which may become due to . . . employees." This requires permanent records of
all employees, past and present, including those who have been separated fromn
service and could potentially be rehired.

Labor-requires records kept to permit verification or clarification of the reports
for at least six years.

EXHIBIT C
CONSULTING FIRMS: MINIMUM ANNUAL FEE INCREASE DUE TO ERISA FOR 10 PARTICiPANT-PLAN

Pro. Post- PercentFirm ERISA ERISA Increase

A ............ ................. ............................... $250 $00
S........ ".................. .. ....... ................. 300 400

C........... ....................... 300 425E ....................... 5006.. ..
S.............. .. ............................... 00 0 40

325 650 70H ...............! !. . ...... ......... 0 : : : :-:. .....: :1 2 50:: :3:0:: : : : : ,)
.............................................................. 250-300 300-500........................... .. - 300 350 0A
K ........................................................ 4033I45 '5 5t ........................................... - 350 350

Plus r d ot
l .us 7. p prrid pont

il 10 per partidpant.
4 Only Insurance commission.
* Plus $35 an hour after 10 hours.
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AMzaiCAN INsTrr3u0zo Cor D Punuo AOwmuTANTS,
New York, N.Y., January £9, 1976.

Hon. GAYLOaD NZLOoN,
Oharman, U.S. Senate Sel eot Oommiltee on Small Bueinee, Senate Ojboe

Bu ldng, Wa8hngton, D.O.
D.Au Ma& CHIRMMAN: Joint Hearing of the Senate Select Committee on Small

Business, and the Financial Markets Subcommittee and the Private Pension
Plans Subcommittee of the Senate Finance Committee.

The staff of the U.S. Senate Select Committee on Small Business has pre-
vlously been advised that the American Institute of Certified Public Accountants
would welcome the opportunity to appear before the Committee in connection
with the above-referenced hearing. The AIOPA representative was to have been
George R. Vogt, OPA, Ohairman of the Accounting Standards Task Force on
Pension Funds.

I regret to advise you that Mr. Vogt has been hospitalized within the last
few days and will be unable to appear before the Committee. I also regret that,
because of the short time period between Mr. Vogt's untimely Illness and the
date of the hearing, I have been unable to secure another Individual from the
task force to take Mr. Vogt's place.

Although the AICPA will not be represented at the hearing, I am taking
the liberty of Including in this letter certain observations and comments which
may be useful to the Committee and Subcommittees as' additional background
information. It should be noted that, in accordance with established procedures
of the ATOPA's accounting standards division, these comments are restricted
to those included in previous formal communications made by AIOPA task
forces dealing with pension plans.

The AIOPA task forces have communicated with representatives of the
Department of Labor and Treasury on a number of occasions, both orally and
In writing, on matters related to the Employee Retirement Income Security
Act of 1974 (the "Act").

Most of the recommendations made by AICPA task forces have dealt with
technical matters of accounting and auditing; however, In some cases those
technical matters have a direct impact on the cost and reporting effort asso-
ciated with complying with the Act. Major recommendations that, In my view,
may have such a direct Impact are briefly summarized in the remainder of this
letter.

In a letter of comment dated November 3, 1975, to the Chairman, Tax Forms
Coordinating Committee, on the release on Pension and Welfare Plans-An-
nual Information Returns/Reports (Federal Register, September 30, 1975), the
AIOPA Accounting Standards Task Force on Pension Funds suggested that the
requirements for an accountant's report on plan financial statements should be
deferred at least until such time as the Financial Accounting Standards Board
(FASB) issues a Statement establishing codified generally accepted accounting
principles for employee benefit plans. (This Is presently under active study by
the FASB). The letter notes that It Is possible that the FASB might require
changes In current generally accepted accounting principles and that "This,
or other decisions by FASB, might create auditing and reporting problems
which would have to be solved by, the profession. The time constraints Imposed
'by the Form (proposed Form N)) in tandem with the uncertainties related
to IPASB action are severe." The letter does not specifically state that these
requirements may create cost and reporting burdens for plans, but, In my
opinion, that can reasonably be inferred from the comments.

That letter did, however, describe the severe time pressures which face
independent accountants during the first few months of the calendar year and
continued: "In the midst of all this activity, the General Instructions require
Independent accountants to accept engagements, plan the Initial examinations
(which require more work than recurring audits), carry out the work, resolve the
accounting and audit.ing problems that will arise, and submit reports by May
15. Even if this were physically possible, It will impose a heavy burden on
independent accountants which will be reflected in unnecessarily high audit
fees. It will also burden plan administrators, who will be faced with preparing
a revised Form EBS-1 and plan summaries during the same time period."

Accordingly, the letter concluded in this respect that "The General Instrue-
tions should provide for "he filing of the Forms within 210 days of the end or
the plan's year, and make provisions* for an additional extension of time in
ftrst vear fiing." (Emphasis supplied.)
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In a letter of comment dated December 18, 1975, to the Office of Employee
Benefits Security of the U.S. Department of Labor, on the release on Employee
Benefit Plans-Proposed Annual Reporting Requirements (Federal Register,
November 19, 1075), the AIOPA Auditing Standards Task Force on Pension
Funds reaffirmed the recommendations summarized above and stated its under.
standing that the Department of Labor intends to waive the requirement for an
audit of any employee benefit plan that has less than one hundred participants.
However, the letter also made the following observation, among others: "Al-
though we are not advocating a specific size criterion for employee benefit plans
subject to the Department's filing requirements, we question the use of the
number of participants in a plan as the sole criterion for an audit requirement.
We believe consideration should be given to the use of other possible criteria, such
as the aggregate value of the plan's assets as of the beginning of the plan's
reporting period."

I would be pleased to furnish the Committee with copies of the letters referred
to above If the Committee so desires. I would also be pleased to bring any
questions the Committee might have on these matters to the attention of the
appropriate AIOPA task force.

Respectfully submitted.
- THOMAS P. KELLEr,
Director, AcoountitV Standards.

[Whereupon, at 12:06 p.m., the committee was recessed to recon-
vene at 9:30 a.m., Tuesday, February 3, 1976.]
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PAPERWORK REQUIREMENTS OF THE PENSION
REFORM ACT OF 1974

TUESDAY, FEBRUARY 3, 1976

U.S. SENATE, SUnCOMMIT.EE ON IPRIVATE PENSION PLANS
AND SUBcOMBrrrI F oN FIN..ANCIAL MARKETS OF TIlE
GoMMiTTEE ON FINANCE, AND THE SELECT COMMITTEE ON
SMALL BusINESS m.

Washington, D.C.
The subcommittees and the select committee met at 9:38 a.m., pur-

suant to recess, in room 2221, Dirksen Senate Office Building, Senator
Gaylord Nelson (chairman of the Select Committee on Small Busi-
ness) presiding.

Present: Senatdrs Nelson, Byrd, Jr., of Virginia, and Javits.

OPENING-STATEMENT BY SENATOR NELSON

Senator NELSON. This is tlhe second morning of hearings on the
paperwork and reporting burdens of smaller pension plans and the
Employee Retirement Income Security Act of 1974.

X yesterday, we heard some excellent testimony about the costs of
reporting to the approximately 685,000 smaller pension plans with
under 100 participants (that night reach double or triple the pre-
ERISA costs).

We also were informed that more, than 5,000 defined benefit plans
terminated in 1975, out of a total of about 100,000 of these types of
plans and there were and additional 2,500 terminations of profit-shar-
in plans during the first 9 months of last year.

Our first witness this morning is a member of the House of Repre-
sentatives who has had an active interest in this area, Mr. Erlenborn
of Illinois.

We have about 14 Senators from Small Business and Finance who
have indicated that they intended to be at the hecarin;; this morning.
That is why we have delayed a few minutes in beginning.

Congressman Erlenborn. do you have any commitment that you need
to make? I am perfectly willing toilet you start right now.

Mr. ERLENBORN. I have no commitment until about 10:30 in one of
my committee meetings.

Senator NE.LSOx. I don't know how firm these commitments are and
I don't warit to delay any of the witnesses unnecessarily. If you would
like to start your testimony so you can get back to the House, fine.

Mr. EzENBORN. Fine.
Senator NELSON. Congressman Erlenborn, do you have a prepared

statement ? (SO)



90

STATEMENT OF HON. JOHN N. ERLENBORN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. EmBNBoRN. I do, Senator.
Senator NELsoN. That will be printed in the record and you may

proceed as you desire.
Mr. ERLENBORN. Mr. Chairman, I am grateful for the opportunity

to appear before this joint hearing to discuss the impact of pension
legslation on small businesses.

I have compared the redtape surrounding the Employee Retirement
Income Security Act, known as ERISA, to barnacles on a ship. Unless
regularly removed from a ship's hull, barnacles can retard a ship's
progress through water and hasten its deterioration. Likewise, if Con-
gress allows the executive branch to slap layer upon layer of redtape
on ERISA, a good law will become an intolerable burden, forcing
many employers to abandon private employee pension programs.

I am a coauthor of ERISA, the House version, which is also called
the Pension Reform Act, though some in the pension business took
exception to the fact that we claimed there needed to be reform.

As most of the members of the Senate committees know full well, our
intention in writing the law was to protect the interest of employees
who are promised benefits from pension and welfare plans.

The law was uniquely a congressWonal project, not an administration
concept. In fact, the departments of -Labor and Treasury did not
become really active until the bill was in the conference committee.

Although it is unusual for Congressmen to spend much time with
legislation after it is signed by the President, my colleague, John Dent,
and I have made ERISA an exception. Congressman Dent, chairman
of the House Labor Standards Subcommittee, and I, the ranking
minority member, began holding oversight hearings early in 1975.
In addition, we assigned two professional staff members full time to
monitor the implementation process.

Many of you are familiar with the provision in the pension law that
required administrators to file descriptions of their plans with the
Labor Department by January 1,1975, unless the deadline was delaye.d.

The deadline was moved to August 31. However, there was no joy in
the pension world. The Labor Department had created a 20-page
monster, officially called the EBS-1 form, which pension plan adminis-
trators would have been required to fill out in order to satisfy this
reporting provision. The form was not computer compatible and called
for essay-type responses, which would require the Department to per-
form the impossible task of not only reading each form, but also in-terp reting each one.

In addition, the Department was preparing to demand that a second
set of EBS-1 forms be submitted just 4 months after the first sub-
mission. Spokesmen for small pension plans said the cost of filling out
this form would be substantial-in some cases too costly to continue
their plans. The EBS-1 form would cost at least $700 to fill out, and
that would be only one of at least a dozen forms required by ERISA.

Our purpose had been to protect pension plans, not regulate them
out of existence. Yet I think the original EBS-1 form would have
done just that, regulate them out of existence. And for what reason?
The Labor Department would never read 2 million, 20-page forms.
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Fortunately our complaints were heard in the Labor Department.
First, it decided that administrators could simply ignore pages 3
through 20 on the initial submission as long as the full 20 pages were
completed the second time around. However, the Department sub-
sequently scrapped the monster and came up with a substitute-a
six-page, computer-compatible form said to be fairly easy to under-
stand and fill out.

The remaining problem is that the Department still holds to the
May 30 deadline this year for submission of the second set of EBS-1
forms. I might say that many plan administrators have suggested
that, rather than having one filing date for all plans since the plans
are being amended to conform with the law and usually this is done
to conform with the plan-year than an arbitrary reporting date, it
might make more sense to require these forms to be filed at the time
the amendments have been completed and the plan-year begins.

Senator NELSON. In your oversight hearings on the other side, did
you raise that specific question ?

Mr. ERLENBORN. That question was raised and it was suggested by
a number of plan administrators, and I have done a good deal of
speaking to people interested in the pension law around the country
and often this is suggested.

Senator NELSON. What kind of response did you get from tle Labor
Department?

Mr. ERLENBORN. So far the Labor Department does not respond
ver favorably.

Senator NELSON. Did they give any reasons for their objection to it?
Mr. ERLENBORN. Well, I think there is a problem-of a difference

between the fiscal year as far as tax matters are concerned and the
plan-year. Possibly Commissioner Alexander later, when he testifies,
may be able to address himself to this point, but I think that this
was one of the points raised, that plan-years and the tax-years may
not coincide. There may be some problem.

But it seems to me that if we are looking for a plan description,
it would be best to get the plan description after it has been amended
to conform with the law.

In November the law ran into more problems-the proposed 5500
annual reporting from and two Internal Revenue Service procedures.
Included in the Labor Department's 5500 form is a requirement for
an accountant's opinion. It is estimated that the requirement would
have cost even the smallest of plans at least $1,000.

This accountant's opinion provision also would have led to the
termination of many small plans. You can imagine a few plans with
only a few participants and, who are Only contributing a few thousand
dollars every year. If they would have to spend $1,000 annually for
an accountant's opinion, it would not justify continuation of the plans
obviously.

Senator NELSON. When you say "accountant" are you using that
term as a word of art? Are you talking about a particular-

Mr. ERLENBoRr. It would probably have to be a CPA opinion, and
the opinion; I understand, would also, as I am led to understand, be
different than the normal accountant's opinion, would have to in-
clude-and this was the original requirement, it is not now-but would



have to include the accountant's opinion that the plan has conformed
to the requirements of ERISA.

I would also point out this was a requirement of the Labor Depart-
ment, not of the Treasury Department. Mr. Alexander in our over-
sight. hearings did make that clear to our committee.

Again I must point out that the Labor Department would never
be aMle to read 2 million accountants' opinions every year.

Two House subcommittees held oversight hearings late last year
at which this proposed form was discussed. John Vent and I spent
several hours with former Secretary of Labor John Dunlop lobby-
ing for a change in the regulation. At the same time two Senators on
the committee here, Chairman Nelson and Senator Long, and also
Senator Bentsen, wrote to the then-Secretary, urging him to spare
small pension plans from this crushing paperwork burden, which is
80 to 95 percent of the total number of plans.

In December Mr. Dunlop told us that the Department was not
likely to require accountant's opinions from plans with fewer than
100 participants. Furthermore, he stated that the Department was
developing 5500-C, a simplified two-page annual report for plans with
fewer than 100 participants. This form, the 5500 form, and the EBS-1
form are to be mailed to pension administrators in March.

With Labor Department troubles subsiding, we sailed ERISA into
Treasury Department waters. IRS Revenue Procedure 75-49 was made
immediately effective, as IRS procedures are, without any opportunity
for prior public comnment- I believe that 75-49 clearly is an attempt
to override the intent of Congress. I know of no one on our House
committee who does not share this opinion.

In ERISA we set out a choice of three vesting schedules. Also, we
wanted to be certain that plans not qualifying for tax purposes prior
to ERISA because they discriminated against lower echelon employees
could not qualify under the new law.

To prevent such discrimination, we stated that tboso plans would
be required to follow the older Internal Revenue Code nondiscrimina-
tion provision, and in the report we added "in no event greater than
a 4-40 schedule," that is, 40 percent after 4 years.

However, the IRS has devised tests to determine discrimination,
the effect of which is to apply the 4-40 vesting schedule to virtually
all plans, regardless of whether they qualified prior to ERISA. In
addition, the IRS failed to define certain key terms in the test, such
as "highly compensated employees".

We have received hundreds of letters concerning this ruling and I
am certain the Senators have as well. A Dallas, Tex.. mai was more
than curt with his criticism. He wrote. "If the 4-40 vesting plan is
adopted regarding pension funds, it will not apply to us as we will
drop our pension."

In December the IRS responded to these complaints, and I woula
like to compliment both the Treasury and Labor Departments for their
cooperation and willingness to respond to criticism. However, I be-
lieve that the IRS' action concerning 75-49 still is not in line with
congresq.:,ntl intent though Commissioner Alexander told me this
morning before the hearing that I should look at the action they took
yesterday, and I am looking forward to seeing what that action was.
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Another IRS procedure, 75-480, which deals with social security off-
set plans seems to miss the mark as bidly as 75-49. The agency has
been unable to identify the lawful basis for issuing this Procedure.

My p0int is that ERISA has many leaks, some whiich Congress
created and can repair, and I might say much of the reporting require-,
ments are spelled out in the law and we ought to look carefully at this.
We ought also to see if in passing the law we required too much paper-
work. However, we gave a good deal of authority to give exceptions for
smaller plans, realizing the burden would be the greatest on them.
However, with the Labor Department drilling additional holes, many
employers are going to abandon ship before long.

I believe the IRS' confusing indecisiveness with 75-49, for example,
is causing significant damage to the pension system. The Pension Bene-
fit Guaranty Corporation, which administers the pension plan te mina-
tion insurance program, has received 5,035 termination notices- iig
1975, mostly from small plans. This termination rate is more than four
times-almost five times-greater than the corporation had predicted.

I must agree with Lawrence Smedley, AFL-CIO Associate Social
Security Director, who stated that a contributing factor to these ter-
minations-besides adverse business conditions, business failures-was
the anticipation of higher employer costs under ERISA. . 0

In June 1975 ChaIrman Dent and I introduced H.R. 7597, which
attempts in the following manner to rescue small businesses from this
tidal wave of ERISA redtape:

It mandates-rather than offering the option of reporting-simpli-
fied reports for benefit plans with fewer than 100 participants.

It gives Congress the right to reject proposed ERISA regulations
prior to their going into effect, if it believes the regulations do not
follow the intent of Congress.

I believe Senator, we have precedent for this in the 1-Eigher Educa-
tion Act. You may recall not too long ago, last year, we reviewed title
I-X regulations having to do with sex discriminations and we have the
right In whole or in part to reject those. And we have done this in
other acts to give Congress the power to review and reject regulations
before they become effective.

Senator NELON. Does your legislation vest that responsibility in the
vote in each body or is it within the committee itself?

Mr. ERLE,.NBORN. No, it is a vote within each body.
Senator NUmsoN. Within a certain period I
Mr. ERLENBORN. As I recall, I believe we had a 60-day period.
Senator NELSON. May I ask, what is the status of that billI
Mr. ERLENBORN. That bill has passed the subcommittee unani-

mously, the full committee unanimously and is awaiting action in the
Rules Committee. I might add that it has been lobbied against and
opposed by both the Treasury and Labor Departments. We are hoping
that maybe this year we will have an opportunity to convince them
that there are good provisions in H.R. 7597 and before we get to the
floor get some agreement with those Departments and support from
the administration.

But so far, officially on the record, both Departments have advised
the chairman of the full committee, Mr. Perkins, that they are opposed

67-538-76-7
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to sweeping and substantive amendments to ERISA. That was 6
months ago.They may be changing their mind, I hope.

Of course, we would welcome your consideration of this legislation
once it passes the House, but regardless of whether it. is done legis-
latively, I believe the Labor and Treasury Departments should re-
form their ERISA implementation process, in three ways. I might add
that these cost-saving reforms could be undertaken by all Federal
agencies. I think they are rather universal in their applications.

First, agencies should cease accumulating "might-need" informa-
tion. As in the case of income forms, agencies could require businesses
and individuals to maintain certain 'records in case there is a need for
additional information.

Limiting the Federal packrats would definitely cut down on govern-
ment waste. Let me relate one example. Under the law that preceded
ERISA, the Welfare and Pension Plan Disclosure Act, more than 1
million employee benefit forms were submitted to the Labor Depart-
ment. The forms were not read-were not even filed. They were shoved
into dozens of boxes, sometimes in the original envelopes they came
in, and stored inside a government building in Silver Spring, Md.

Pension plan money, which should have put food in a retired em-
ployee's table, was used instead to fill boxes with useless redtape. We

ad a GAO accountant back in the mid-1960"s who said the Labor
Department was more than 3 years behind in filing. They had 3-years'
accumulation of forms in boxes that had never been filed.

Next, prior to drafting proposed forms agencies should seek the ad-
vice of legislators and of people who must eventually fill out these
forms. Perhaps the roles of agency advisory committees-which almost
every law, including ERISA, provides--could be expanded in this
area. Agencies should take advantage of the knowledge and experience
that these people possess.

It is not constructive to have a well-intentioned bureaucrat, who is
isolated from the outside world, dream up a 20-page monster form,
and then give the public 30 days to recover from the shock.

Last week Congressman Dent, Congressman Charles Vanik and I
appeared before the Commission on Federal Paperwork. It was a
unique experience because one of the members of that Commission is
Commissioner Alexander and it placed him in the position of being
at the dias and I was at the witness table, and he was very kind to me,
I must say, because possibly the roles will be reversed.

Senator NELSON. That is why you are being kind this morning, is
that right? [Laughter.]

Mr. ERLENBORN. That's right.
I heartily support a suggestion of my colleague, Charles Vanik, who

told the Commission that agencies should request information only
after it is determined that it can be obtained through other than costly
methods.

Finally, I wish to commend the joint committees for overseeing the
pension. I firmly believe that together the two Houses of Congress and
the Labor and Treasury Departments can scrape the redtape from
ERISA, so that it is a law that encourages rather than constricts and
discourages pension plan benefits.

Senator N.LSON. Thank you very much, Congressman Erlenborn,
for your very thouugla ful and valuable contribution to this discussion
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about the problem of paperwork in general, and particularly the prob-
lem of paperwork stemming from the new pension law.

As one who is interested in ERISA I appreciate how far along you
have gone in trying to tackle this question. I am head of the subcom-
mittee on the Senate side on that and we had thought we could get
hearings going last year; but didn't get around to it until now. But I
think your testimony is very useful to us and we will want the com-
ments of the agencies on the suggestions that you have made in your
testimony, as well as their comments on the legislation that you have
proposed over on your side.

So thank you very much for taking-your time to come over.
Mr. ERLENBORN. Thank you very much, Senator Nelson.
[The prepared statement of Congressman Erlenborn follows:]

STATEMENT BY JOHN N. ERLENBORN, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF ILLINOIS

Mr. Chairman, I am grateful for the opportunity to appear before this joint
hearing to discuss the impact of pension legislation on small businesses.

I have compared the red tape surrounding the Employee Retirement Income
Security Act, ERISA, to barnacles on a ship. Unless regularly removed from a
ship's hull, barnacles can retard a ship's progress through water and hasten its
deterioration.

Likewise, if Congress allows the Executive Branch to slap layer upon layer of
red tape on ERISA, a good law will become an intolerable burden, forcing many
employers to abandon private employee pension programs.

I am a co-author of ERISA, also called the Pension Reform Act. As most of
the members of this Senate body know full well, our Intention in writing the
law was to protect the interest of employees who are promised benefits from
pension and welfare plans.

The act covers about 2 million employee benefit plans, including at least 500,000
pension plans. Approximately 90 to 95 per cent of these plans have fewer than
100 participants.

The law was uniquely a Congressional project, not an administration concept.
In fact, the Department of Labor and Treasury did not become active until the
bill was in the conference committee.

More intense administration involvement began on Labor Day, 1974, when
ERISA sailed out of the White House.

Although it is unusual for Congressmen to spend much time with legislation
after it Is signed by the President, my colleague, John Dent, and I made ERISA
an exception. Congressman Dent, Chairman of the House Labor Standards Sub-
committee, and I, the ranking minority member, began holding oversight hear-
ings early in 1975. In addition, we assigned two professional staff members to
monitor the implementation process. -

As you will see, this aggressive oversight has proven to be valuable, but not a
panacea.

The Implementation problems surfaced initially In the Labor Department.
Many of you are familiar with the provision in the pension law that required

administrators to file descriptions of their plans with the Labor Department by
January 1, 1975, unless the Department chose to delay that deadline.

The deadline was moved to August 31. However, there was no joy in the
pension world. The Labor Department had created a 20-page monster, officially
called the EBS-1 form, which pension plan administrators would have beefi re-
quired to fill out in order to satisfy this reporting provision. The form was not
computer compatible and called for essay-type responses, which would require
the Department to perform the impossible task of not only reading. each form,
but also interpreting each one.

In addition, the Department was preparing to demand that a second set of
EBS-1 forms be submitted just four m, iths after the first submission.

Spokesmen for small pension plans said the cost of filling out this form would
be substantial-in some cases, too costly to continue their plans The EBS-1
form would cost at least $700 to fill out, and that would be only one of at least
a dozen forms required by ERISA.
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Our purpose had been to protect pension plans, not regulate them out of ex-
istence. Yet this Is what the original EBS-1 form would have done. And for
what reason? The Labor Department woulO never read 2 million, 20-page, forms.

Fortunately, our complaints were heard in the Labor Department. First it
decided that administrators could simply ignore pages three through 20 on the
initial submission, as long as the full 20 pages were completed the second time
around.

However, the Department subsequently scrapped the monster and came up
with a substitute-a six-page, computer compatible form, said to be fairly easy
to understand and fill out.

The remaining problem is that the Department still holds to the May 30
deadline this year for submission of the second set of EBB-1 forms. The Depart-
ment remains inflexible despite the fact that many administrators will be filling
out the form again within a few months of that date because they will be chang-
ing their plans to conform with ERISA.

In November, the law ran into more problems--the proposed 5500 Annual
Reporting form and two Internal Revenue Service procedures.

Included in the Labor Department's 5500 form is a requirement for an ac-
countant's opinion. It is estimated that the requirement would have cost even
the smallest of plans at least $1,000.

This accountant's opinion provision also would have led to the termination of
many small plans, a result directly contrary to the law's intent. Again I must
point out, the Labor Department would never read 2 million accountant's opin-
ions every year.

Two House subcommittees held oversight hearings late last year at which this
proposed form was discussed. John Dent and I spent several hours with former
Secretary of Labor John Dunlop, lobbying for a change in the regulation. ,

At the same time, two Senators here today, Chairman Nelson and Senator
Bentsen, along with Senator Long, wrote to the then Secretary, urginghim to
spare small pension plans from this crushing paperwork burden.

In December, Mr. Dunlop told us that the Department was not likely to require
accountant's opinions from plans with fewer than 100 participants. Furthermore,
he stated that the Department was developing 5500-C, a simplified two-page
annual report for plans with fewer than 100 participants. This form, the 5500
form, and the BB-1 form are to be mailed to pension administrators in March.

With Labor Department troubles subsiding, we sailed ERISA into Treasury
Department waters.

IRS Revenue Procedure 75-49 was made immediately effective, without an
opportunity for prior public comment. I believe that 75-49 clearly is an attempt
to override the intent of Congress. I know of no one on my committee who does
not share this opinion.

In ERISA we set out a choice of three vesting schedules. Also, we wanted
to be certain that plans not qualifying for tax purposes prior to ERISA because
they discriminated against lower echelon employees could not qualify under the
new law.

To prevent such discrimination, we stated that those plans would be required
to follow the older Internal Revenue Code non-discrimination provision but in
no event greater than a 4-40 schedule.

However, the IRS has devised tests to determine discrimination, the effect
of which is to apply the 4-40 vestilg -chedule to virtually all plans, regardless
of whether they qualified prior to ERISA. To make matters worse, there appears
to be no rational basis for the test Standards. So far, the IRS has been unable
to furnish us with criteria for these standards.

In addition, the IRS failed to define certain key terms in the test, such as
"highly compensated employees."

We have received hundreds of letters concerning this ruling. A lawyer from
Lansing, Michigan, who establishes and maintains retirement funds for small
businesses, wrote "the Internal Revenue Service should withdraw altogether its
unreasonable position taken by 75-49. The position of the Service, even If It did
not flagrantly disregard the speciffe statutory provisions, would create an un-
necessarily burdensome, expensive and time-consuming process. .. "

A Dallas, Texas man was more curt with his criticism. He wrote, "If the 4-40
Vesting Plan is adopted regarding pension funds, it will not apply to us as we
will drop our pension plan."

In December, the IRS responded to these complaints. And I would like to
compliment both the Treasury and Labor Departmeo.-s for their cooperation



oq
and willingness to respond to criticism. However, I believe that the IRS's action
concerning 75-49 still is not in line with congressional intent.

First, the agency announced that it was suspending 75-49. During the suspen-
sion period, the agency told pension administrators, 75-49 may be reinstated,
but for the moment, they could follow 75-49 or an alternative.

Then last month, we had word that the suspension will be amended and pension
administrators will have their choice of these four alternatives: follow 75-49;
follow 76-49 with the recognition that the relation may be changed; follow
the facts and circumstances as had been the case with the IRS in the past; and
or follow their last letter of determination.

However, 75-49 is still being considered as a possible replacement for all the
alternatives.

Another IRS procedure, 75-480, which deals with Social Security offset plans,
seems to miss the mark as badly as 75-49. The agency has been unable to Identify
the lawful basis for issuing this procedure.

My point Is that ERISA has many leaks, some which Congress created and
can repair. However, with the Labor and Treasury Departments drilling addi-
tional holes, many employers are going to abandon ship before long.

I believe the IRS's confusing indecisiveness with 75-49, for example, is caus-
ing significant damage to the pension system. The Pension Benefit Guaranty Cor-
poration, which administers the pension plan termination insurance program,......
received 5,085 termination notices during 1975, mostly from small plans. This
termination rate is more than four times greater than the corporation had pre-
dicted.

I must agree with Lawrence Smedley, AFL-OIO Associate Social Security
Director, who stated that a contributing factor to these terminations--besides
business failures-was the anticipation of higher employer costs under ERISA.

In June of 1975, Chairman Dent and I introduced H.R. 7597, which attempts
in the following manner to rescue small businesses from this tidal wave of
ERISA red tape: It mandates simplified reports for benefit plans with less than
100 participants; it gives Congress the right to reject proposed ERISA regula-
tions prior to their going into effect, if it believes the regulations do not follow
the intent of Congress

In addition, H.R. 7597 deals with other problems in ERISA, which affect bus-
inesses of all sizes. The bill amends sections dealing with prohibited transac-
tions, employer liability, and termination insurance.

H.R. 7597 has been unanimously reported out of subcommittee and the full
Education and Labor Committee. In spite of Labor and Treasury Department
opposition, the bill is expected to reach the House floor early this year.

Of course, we would welcome your consideration of this legislation. But re-
gardless of whether it Is done legislatively, I believe the Labor and Treasury
Departments should reform their ERISA implementation process in three ways.
I might add that these cost-saving reforms could be undertaken by all Federal
agencies.

First, agencies should cease accumulating "might-need" information. As in the
case of Income forms, agencies could require business and individuals to main-

-. tain certain records in case there is a need for additional Information.
Limiting the Federal packrats would definitely cut down on government waste.

Let me relate one example. Under the law that preceded ERISA, the Welfare and
Pension Plan Disclosure Act, more than one million employee benefit forms were
submitted to the Labor Department. The forms were not read ... not even filed.
They were shoved into dozens of boxes and stored Inside a government building
in Silver Spring, Maryland. Pension plan money, which should have put food on
a retired employee's table, was used instead to fill boxes with useless red tape.

Next, prior to drafting proposed forms, agencies should seek the advice of leg-
islators and of people who must eventually fill out these forms. Perhaps the roles
of agency advisory committees--which almost every law, including ERISA, pro-
vides--could be expanded in this area. Agencies should take advantage of the
knowledge and experience that these people possess

It is not constructive to have a well-intentioned bureaucrat, who is isolated
from -the outside world, dream up a 20-page monster form, and then give the
public 80 days to recover from the shock.

Last week, Congressman Dent, Congressman Charles Vanlk and I appeared
before the Commission on Federal Paperwork. I heartily support a suggestion of
my colleagule, Charles Vanik, who told the Commission that agencies should re-
quest Information only after it is determined that It can be obtained through other
than costly methods.



Finally, I wish to commend this group for overseeing the pension law. I firmly
.. believe that together th two'houses of Congress and the Labor and Treasury

Departments caA scrape the red tape from ERISA, so that it is a law that en-
courages rather than constricts and discourages pension plan benefits.

Senator N.Lsolf. Our next witness will be the Honorable Donald C.
Alexander, Commissioner of Internal Revenue Service, accompanied
VY Alvin D. Lurie7 Assistaiit Commissioner of Employee Plans and
Exempt Organizations.

STATEMENT OF DONALi C. ALEXANDER, COMMISSIONER, IN-
TERNAL REVENUE SERVICE; ACCOMPANIED BY ALVIN D. LURIE,
ASSISTANT COMISSIONER, EMPLOYEE PLANS AND EXEMPT
ORGANIZATIONS; AND CHARLES L. SAUNDERS, JR., DEPUTY
CH= COUNSEL
Commissioner Au.xTmPAN. I am also accompanied, Mr. Chairman,

by Mr. Charles L. Saunders, Jr., on my left, theDeputy Chief Counsel.Senator-Nsox. The committees appreciate your coming in this
morning to discuss this important problem. I am well aware that you
as Commissioner have been conscious inparticular of the problem of
small businesses in many, many ways, so we are happy to have you
here this morning.

As a preliminary, at some stage I would like to have you comment on
a letter from the Interstate Drop Forge Co., of Milwaukee, Wis. They
lave 350 employees.

Here is what the company said. I will just read part of the letter,
which is two pages long, andhave it inserted in the record:

Late in the summer of 1974, the President signed the "Employee Retire-
ment Income Security Act of 1974" into law. I don't think that at the time any of
us had any Wea of-what a costly piece of legislation this would become.

By the end of February 1975, our Company had completely amended our two
non-contvibttery-pension plans to comply with the law at a cost of $10,60 in
actuarial and legal fees.

By the end of December 1975, we had almost completed the required employee
handbooks at a cost of $18,800 in fees to a communications consultant who at our
request only provided us with a rough draft of the handbook. We did the rest
of the work. Although we haven't gone to press yet, we estimate that It will
cost about $2,000 to have the books printed.

The law also requires that every welfare plan-no matter how many
participants; no matter whether it is contributory or non-contributory-have a
plan document available for the employee's inspection. Our legal fees to comply
with this part of the law were $8,500.

In addition, we needed an administrative manual for each pension plan so that
our-employees could understand how to administer the plans. The legal fees
were $4,200.

'The total of the costs listed above is $38,60. This does not include the coot of
our own people's time in attending various seminars meetings with our com-
munications consultant, and meetings with attorneys. Since our current employ-
ment Is slightly over 850 people, we have already spent about $100 per employee
to comply with ERISA.

[The letter referred to by Senator Nelson follows':]

INTERSTATE Daop. FORGE Co.,
Milwaukee, Wie., January 14, 1976.Hon. Gxmolil NsLsoN,

Senate 0 Oe" Bu Wng, 1ashington, D.O.
DzaR SENATO NErsox: Late In the summer of 1974, the President signed the

"Employee Retirement Income Security Act of 1974", into law. I don't think that
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at the time any of us had any idea of what a costly piece of legislation this would
become.

By the bnd of February 1975, Our Company had completely amended our two
non-contributory pension plans to comply with the law at a cost ft$10260 In
actuarial and legal fees.

By the end of December 1975, we had almost completed the required emptoyee
handbooks at a cost of $18A0 in fees to a communicat4ons consultant who at our
request only provided us with a rough draft of the handbook. We did. the rest
of the work. Although we haven't gone to press yet, we estimate that it will cost
about $2000 to have the books printed.

The law also requires that every welfare plan-no matter how many
participants; no matter whether it is contributory or non-contributory-have a
plan document available for the employee's inspection. Our legal fees'to comply
with this part of the law were $3600.

In addition, we needed an administrative manual for each pension plan so that
our employees could understand how to administer the plans. The legal-fees
were $4200.

The total of the costs listed above Is $8%0. This does not include the' cost of
our own people's time in attending various seminars, meetings with actuarles,
meetings with our communications consultant, and meetings with attorneys.
Since our current employment is slightly over 350 people, we have already spent
about $100 per employee to comply with ERISA.

So much for history. We must now turn to you for help In the following pending
matters:

1. Revenue Procedure 75-49, Guidelines for Advance Determinations on
Vesting Schedules, was Issued in November 1975. It requires that each employers
seeking an advance determination letter on its pension plan either prove that
the turnover rate of rank-and-fie employees is not greater than 2 times that of itsofficers and/or 5% shareholder-employees or comply with the "four-forty" vesting
schedule prescribed In the Revenue Procedure. Not only would Revenue Procedure
75-49 create a substantial burden for plan administrators but It would not ac-complish its intended purpose of preventing discrimination against rank-and-file
employees.

Technical Information Release 1424 Issued December 9, 1975 permits processing
of advance determination letters. Any advance determination letter issued to the
applicant will then contain a caveat to the effect that tho letter is not a deter-
mination as to whether the plan satisfies the requirements of Rev. Pro. 75-49.

I urge that you exercise your influence to see to it that Revenue Procedure
75-49 is repealed.

2. The IRS also Issued Revenue Ruling 75-480, a modification to Revenue
Ruling 71-446, in November 1975. Under this ruling, offset plans may no longer
calculate the social security offset for early retirement by the pro.rata method
which assumes constant future earnings. The "zero future earnings" assumption
for determining the social security offset must be used. This change will cause theunnecessary expenditure of time and money to conform many existing plans
which do not presently violate ERISA.

3. Regulations issued by the IRS in September 1973 change the Initial content
of ERISA as to Joint and survivor annuities so that both of our plans which have
already been rewritten to comply with the law will have to be amended to comply
with the temporary and proposed regulations.

I hope I have made it obvious that I am Irritated by not only the costs but the
administrative burden of this wave of legislation by regulation. It is apparent
that the plan administrators in other companies are even more irritated than I
am since there have been over 5000 pension plan terminations since the passage of
ERISA. Instead of complying with the rules In the new law these companies have
decided to not have pension plans at all.

I am posting a copy of this letter on our employees' bulletin board and will do
the same with a copy of your reply.

Yours truly,
JonN U. PXILLTP,

8 21rasurer.
Senator NELSON. I have no reason to doubt this the expenditures the

company says it made. If this is an accurate computation of the costs-
not including the overhead costs of their own employees--it is a real
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shocker to m e.'As one who conducted the hearings and was an advocate
of the pension reform legislation I think if I bad known all this trou-
ble! was 6nng to come from it, i would have voted against it on the
ground tlathe cure is worse than the disease.

iN6w, cbuld yoU c-bmnent on that?
Commissioner A w zDm Well, Mr. Chairman, I would hesitate to

comment upon the size of the fees charged'y the entities-described in
that letter, whether the fees are reasonable or whether under some
circunstances they mi ht be a little high.

'ERISA has been caled the "full employment act for actuaries, ac-
countants and lawyers" not without some reason. I am sure that Con-
gress was aware that additional costs would-be imposed upon employ-
ers by reason of the fact that additional requirements would be placed
upon employers to secure certain promises implicit in retirement plans,
which are.the joint responsibility of the Department of Labor and the
Internal Revenue Service. and welfare plans, which were described
a moment ago, and which 'are the responsibility of the Department of
Labor.

The costs that you described, Mr. Chairman, are disturbing. The
administrative offices in the Department of Labor and in the Internal
Revenue Service having responsibility for implementation of ERISA
have a responsibility to see to it that ihat implementation is not so op-
pressive, is not so burdensome, is not so expensive as to call for
termination of retirement plans.

I think, Mr. Chairman, that in the statement which I would like to
file With your committee, but not read to you, we do bring into per-
spective this particular problem as to whether plans are terminating,
as to whether the small plan is indeed disappearing from our scene
by reason of the paperwork burdens imposed by ERISA. There is
little that we can do, actually there is nothing that we can do, to
change the legal requirements set forth by Congress with respect to
the funding, among other things, of retirement plans.

But we can do our best to meet objectives which we share with
Congressman Erlenborn and which he described a few minutes ago,
that we "well-intentionea bureaucrats," isolated perhaps from the real
world, do not impose such burdens on that real world by inadvertence
or otherwise as to preside over the demise of retirement plans as we
have known them; and retirement plans as we have known them have
not reached the zero population growth by any means.

The figures that Congressman Erlenborn described must be placed
in context, as we would propose to place them in a short time; and I
think you will see that plans have continued to grow at a pace far ex-
ceeding their demise. though plans indeed are shifting in design per-
hap' because of additional burdens placed by ERISA to secure the
rights described in the typical pension plan. Perhaps people are shift-
ing to defined contribution plans- and changing present plans, defined
benefit plans, into profit-sharing plans in which the promise of the
pension is based upon what is in the plan rather than tih other way
around, where what is in the plan must be sufficient to meet the promise
of the pension.

Senator NELsow. Well, Congressman Erlenborn recited the history
that you heard in his testimony. He referred to EBS-1, the 20-page
form he called a "monster" and the fact that the Labor Department
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sent out notice that you can ignore everything on pages 8 to 20, and
you can fill this out the next time around and so on.

Then the information requested in the forms have been cut down
again after the September-October publication of the revised forms.
So what shocks me is why is it necessary to go through all that stuff
in the first place ?

Commissioner ALrxAxD=. One of the reasons why it is necessary,
Mr. Chairman, is shown by a review of ERISA itself, the bill is some
200 pages long, including the table of contents. Section 108 describing
what is to be contained im the annual report begins on page 13 near
the middle, small print, single space, and continues through the top
third of rage 19 of the bill.

Now, I wouldn't intrude upon this committee by suggesting that I
should read this into the record, but I would certainly appreciate, Mr.
Chairman, your making this a part of the record to show where the
problem originated. This ship started with barnacles on it, the
barnacles that Congressman Er enborn described.

Senator NnwLO.-That section that you refer to, what is the citation
so the reporter can include the material?

Commissioner ALmXuDx =. This is section 103 of the Employee Re-
tirement Income Security Act dealing with the annual report required
of employee benefit plans to be filedwith the Department of Labor.

I am touching now on the first part of the problems as outlined by
Congressman Erlenborn.

Senator NeLson. And it runs from where to where?
Commissioner AuzxAwDm Pa. 13 to page 19, the top third of page

19, small print, single space. I think it would take me 15 minutes to
read it. I am a slow reader.

Senator NELSOn. We will spare us that, but it will be printed in the
record at the appropriate place, which may very well be right here.

[Section 103 of the Employee Retirement Income Security Act
follows:]

PUBLIC LAW 9306--PLAN Dz9OuMxN AND SUMMARY PLAN DEscRno'x

SEc. 102. (a) (1) A summary plan description of any employee benefit plan
shaiLbe furnished to participants and beneficiaries as provided in section 104 (b).
The summary plan description shall include the information described In sub-
section (b), shall be written in a manner calculated to be understood by the
average plan participant, and shall be sufficiently accurate and comprehensive
to reasonably apprise such participants and beneficaries of their rights and ob-
ligations under the plan. A summary of any material modificatio -4 in the terms
of the plan and any change in the information required under subsection (b)
shall be wTitten in a manner calculated to be understood by the average plan
participant and shall be furnished in accordance with section 104(b) (1).

(2) A plan description (containing the information required by subsection (b))
of any employee benefit plan shall be prepared on forms prescribed by the Secre-
tary, and shall be filed with the Secretary as required by section 104(a) (1). Any
material modification in the terms of the plan and any change in the informa-
tion described In subsection (b) shall be filed In accordance with section 104(a)
(1) (D). -

(b) The plan description and summary plan description shall contain the fol-
lowing information: The name and type of administration of the plan; the name
and address of the person designated as agent for the service of legal process,
If such person is not the administrator; the name and address of the admin-
istrator; names, titles, and addresses of any trustee or trustees (if they are
persons different from the administrator), a description of the relevant provi-
sions of any applicable collective bargaining agreement; the plan's requirements
respecting eligibility for participation and benefits; a deseription- of the provi-
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sions providing for nonforfeltable pengign benefits; circumstances which mayresult in disqualiflcation, ineligibility, or denial or loss of benefits; the source of
financing of the plan and the identity of any organization through Which benefits
are provided; tlhe date of the end of the plan year and whether the records of the
plan are kept on a calendar, policy, or fiscal year basis; the procedures to be

,followed in presenting claims for benefits under the plan and the remedies avail-
able under the plan for the redress of claims which are denied In whole or in
part (including procedures required under section 503 of this Act).

ANNUAL REPORTS

SFc. 103. (a) (1) (A) An annual report shall be published with respect to everyemployee benefit plan to which this part applies. Such report shall be filed with
the Secretary in accordance with section 104(a), and shall be made available andfurnished to participants in accordance with section 104 (b).

(B) The annual report shall include the information described In subsections
(b) and (c) and where applicable subsections (d) and (e) and shall also
include-

(i) a financial statement and opinion, as required by paragraph (3) of
this subsection, and

(ii) an actuarial statement and opinion, as required by paragraph (4)
of this subsection.

(2) If some or all of the Information necessary to enable the administrator
to comply with the requirements of this title is maintained by--

(A) an insurance carrier or other organization which provides some or
all of the benefits under the plan, or holds assets of the plan In a separate
account,

(B) a bank or similar institution which holds some or all of the assets of
the plan In a common or-collective trust or a separate trust, or custodial
account, or

(C) a plan sponsor as defined in section 3(16) (B),such carrier, organization, bank, institution, or plan sponsor shall transmit and
certify the accuracy of such information to the administrator within 120 days
after the end of the plan year (or such other date as may be prescribed under
regulations of the Secretary).

(3) (A) Except is provided in subparagraph (0), the administrator of an
employee benefit plan shall engage, on behalf of all plan participants, an Inde-
pendent qualified public accountant, who shall conduct such an examination of
any financial statements of the plan, and of other books and records of theplan, as the accountant may deem necessary to enable the accountant to form
an opinion as to whether-the financial statements and schedules required to beincluded in the annual report by subsection (b) of this section are presented
fairly in conformity with generally accepted accounting principles applied on
a basis consistent with that of the preceding year. Such examination shall be
conducted in accordance With generally accepted auditing standards, and shallinvolve such tests of the books and records of the plan as are considered neces-
sary by the independent qualified public accountant. The independent qualified
public accountant shall also offer his opinion as to whether the separate sched-
ules specified in subsection (b) (8) of this section and the summary material
required under section 104 (b) (3) present fairly, and in all material respects theinformation contained therein when considered in conjunction with the financial
statements taken as a whole. The opinion by the independent qualified public
accountant shall be made a part of the annual report. In a case where a plan isnot required to file an annual report, the requirements of this paragraph shallnot apply. In a case where by reason of section 104(a) (2) a plan is required
only to file a simplified annual report, the Secretary may waive the requirements
of this paragraph.

(B) In offering his opinion under this section the accountant may rely onthe correctness of any actuarial matter certified to by an enrolled actuary, if
he so states his reliance.

(C) The opinion required by subparagraph (A) need not be expressed as toany statements required by subsection (b) (3) (G) prepared by a bank or similar
Institution or insurance carrier regulated and supervised and subject to pe-riodic examination by a State or Federal agency if such statements are certified
by the bank, similar institution, or insurance carrier as accurate and are made
a part of the annual report.
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(D) For purposesof this title, the term "qualified public accountant" means--
(1) a person who is a certified public accountant certified by a regulatory

authority of a State;,
(ii) a person who is a licensed public accountant, licensed by a regulatory

authority of a State; or
(fi) a person ceirtified by the Secretary as a qualified public accountant

in accordance with regulations published by him for a person who practices
in States where there is no certification or licensing procedure for
accountants.

(4) (A) The administrator of an employee pension benefit plan subject to the
reporting requirement of subsection (d) of this section shall engage, on behalf
of all plan participants, an enrolled actuary who shall be responsible for the
preparation of the materials comprising the actuarial statement required under
subsection (d) of this section. In a case where a plan is not required to file an
annual report, the requirement of this paragraph shall not apply, and, in a case
where by reason of section 104(a) (2), a plan is required only to file a simplified
report, the Secretary may waive the requirement of this paragraph.

(B) The enrolled actuary shall utilize such assumptions and techniques as
are necessary to enable him to form an opinion as to whether the contents of
the matters reported under subsection (d) of this section-

(I) are in the aggregate reasonably related to the experience of the
plan and to reasonable expectations; and

(ii) represent his best estimate of anticipated experience under the plan.
The opinion by the enrolled actuary shall be made with respect to, and shall

be made a part of, each annual report.
(C) For purposes of this title, the term "enrolled actuary" means an actuary

enrolled under subtitle C of title III of this Act.
(D) In making a certification under th!.s section the enrolled actuary may

rely on the correctness of any accounting matter uuder section 103(b) as to
which any qualified public accountant hap expressed an opinion, if he so states
his reliance.

(b) An annual report under this section shall include a financial statement
containing the following information:

(1) With respect to an employee welfare benefit plan: a statement of assets
and liabilities; a statement of changes in fund balance; and a statement of
changes in financial position. In the notes to financial statements, disclosures
concerning the following items shall be considered by the accountant: a descrip-
tion of the plan including any significant changes in the plan made during the
period and the impact of such changes on benefits; a description of material lease
commitments, other commitments, and contingent liabilities; a description of
agreements and transactions with persons known to be parties in interest; a
general description of priorities upon termination of the plan; information
concerning whether or not a tax ruling or determination letter has been ob-
tained; and any other matters necessary to fully and fairly present the financial
statements of the plan.

(2) With respect to an employee pension benefit plan: a statement of assets and
liabilities, and a statement of changes in net assets available for plan benefits
which shall include details of revenues and expenses and other changes aggre-
gated by general source and application. In the notes to financial statements, dis-
closures concerning the following items shall be considered by the accountant: a
description of the plan including any significant changes in the plan made during
the period and the impact of such changes on benefits; the funding policy (includ-
ing policy with respect to prior service cost), and any changes in such policies
during the year; a description of any significant changes in plan benefits made
during the period; a description of material lease commitments, other commit-
ments, and contingent liabilities; a description of agreements and transa-tions
with persons known to be parties in interest; a general description of priorities
upon termination of the plan; information concerning whether or not a tax
ruling of determination letter has been obtained; and any other matters necessary
to fully and fairly present the financial statements of such pension plan.

(8) With respect to all employee benefit plans, the statement required under
paragraph (1) or (2) shall have attached the following information in separate
schedules:

(A) a statement of the assets and liabilities of the plan aggregated by cate-
gories and valued at their current value, and the same data displayed in compara-
tive form for the end of the previous fiscal year of the plan;
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(B) a statement of receipts and disbursements during the preceding twelve-
month period aggregated by general sources and applications;

(0) a schedule of all assets held for investment purposes aggregated and identi-
fied by issuer, borrower, or lessor, or similar party to the transaction (including a
notation as to whether such party is known to be a party in interest), maturity
date, rate of interest, collateral, par or maturity value, cost, and current value;

(D) a schedule of each transaction involving a person known to be party in
interest, the identity of such party in interest and his relationship or that of any
other party in interest to the plan, a description of each asset to which the trans-
action relates; the purchase or selling price in case of a sale or purchase, the
rental in case of a lease, or the interest rate and maturity date in case of a loan;
expenses incurred in connection with the transaction ; the cost of the asset, the
current value of the asset, and the net gain (or loss) on each transaction;

(E) a schedule of all loans or fixed income obligations which were in default as
of the close of the plan's fiscal year or were classified during the year as uncol-
lectable and the following information with respect to each loan on such schedule
(including a notation as to whether parties involved are known to be parties in
interest) : the original principal amount of the loan, the amount of principal and
interest received during the reporting year, the unpaid balance, the identity and
address of the obligor, a detailed description of the loan (including date of
making and maturity, interest rate, the type and value of collateral, and other
material terms), the amount of principAl and interest overdue (if any) and an
explanation thereof;

(F) a list of all leases which were in default or were classified during the
year as uncollectable; and the following information with respect to each lease
on such schedule (including a notation as to whether parties involved are known
to be parties in interest) : the type of property leased (and, in the case of fixed
assets such as land, buildings, leasehold, and so forth, the location of the prop-
erty), the identity of the lessor or lessee from or to whom the plan is leasing, the
relationship of such lessors and lessees, if any, to the plan, the employer, em-
ployee organization, or any other party in interest, the terms of the lease regard-
ing rent, taxes, insurance, repairs, expenses, and renewal options; the date the
leased property was purchased and its cost, the date the property was leased and
Its approximate value at such date, the gross rental receipts during the reporting
period, expenses paid for the leased property during the reporting period, the net
receipts from the lease, the amounts in arrears, and a statement as to what steps
have been taken to collect amounts due or otherwise remedy the default;

(G) if some or all of the assets of a plan or plans are held in a common
or collective trust maintained by a bank or similar institution or In a separate
account maintained by an insurance carrier or a separate trust maintained by
a bank as trustee, the report shall include the most recent annual statement of
assets and liabilities of such common or collective trust, and in the case of a
separate account or a separate trust, such other information as Is required by the
administrator in order to comply with this subsection; and

(H) a schedule of each reportable transaction, the name of each party to the
transaction (except that, in the case of an acquisition or sale of a security on
the market, the report need not identify the person from whom the security was
acquired or to whom it was sold) and a description of each asset to which the
transaction applies; the purchase or selling price in case of a sale or purchase,
the rental in case of a lease, ,or the interest rate and maturity date in case of a
loan; expenses Incurred in connection with the transaction; the cost of the asset,
the current value of the asset, and the net gain (or loss) on each transaction. For
purposes of the preceding sentence, the term "reportable transaction" means a
transaction to which the plan is a party if such transaction is-

(i) a transaction involving an amount in excess of 8 percent of the cur-
rent value of the assets of the plan;

() any tramnction (other than a transaction respecting a security)
which is part of a series of trnsactions with or in conjunction with a person
in a plan year, if the aggregate amount of such transactions exceeds 8 per-
cent of the current value of the assets of the plan;

(iII) a transaction which is part of a series of transactions respecting one
or more securities of the same issuer, if the aggregate amount of such trans-
actions in the plan year exceeds 8 pqrcent of the current value of the assets
of the plan; or

(iv) a transaction with or in conjunction with a person respecting a se-
curity, if any other tranaction with or in conjunction with such person in
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the plan year respecting a security Is required to be reported by reason of
clause (1).

1(4) The Secretary may, by regulation, relieve any plan from filing a copy of
statement of assets and liabilities (or other information) described In paragraph
(8) (G) If such statement and other information is filed with the Secretary by
the bank or insurance carrier which maintains the common or collective trust or
separate account.

(c) The administrator shall furnish as a part of a report under this sectio'r
the following information:

(1) The number of employees covered by the plan.
(2) The name and address of each fiduciary.
(8) Except in the ease of a person whose compensation Is minimal (determined

under regulations of the Secretary) and who performs solely ministerial duties
(determined under such regulations), the name of each person (including but
not limited to, any consultant, broker, trustee, accountant, insurance carrier,
actuary, administrator, investment manager, or custodian who rendered services
to the plan or who had transactions with the plan) who received directly or In-
directly compensation from the plan during the preceding year for services
rendered to the plan or its participants, the amount of such compensation, the
nature of his services to the plan or Its participants, his relationship to the
employer of the employees covered by the plan, or the employee organization, and
any other office, position, or employment he holds with any party In interest.

(4) An explanation of the reason for any change in appointment of trustee,
accountant, insurance carrier, enrolled actuary, administrator, investment man-
ager, or custodian.

(5) Such financial and actuarial Information including but not limited to the
material described in subsections (b) and (d) of this section as the Secretary
may find necessary or appropriate.

(d) With respect to an employee pension benefit plan (other than (A) a profit
sharing, savings, or other plan, which Is an individual account plan, (B) a plan
described In section 801(b), or (0) a plan described both in section 4021(b) and
In paragraph (1), (2), (8), (4), (5), (6), or (7) of section (301a)) an annual
report under this section for a plan year shall include a complete actuarial state-
ment applicable to the plan year which shall include the following:

(1) The date of the plan yt' r, and the date of the actuarial valuation appli-
cable to the plan year for whic, the report Is filed.

(2) The date and amount of the contribution (or contributions) received by
the plan for the plan year for which the report Is filed and contributions for.
prior plan years not previously reported.

(8) The following information applicable to the plan year for which the re-
port Is filed: the normal costs, the accrued liabilities, an Identification of benefits
not Included in the calculation; a statement of the other facts and actuarial
assumptions and methods used to determine costs, and a Justification for any
change in actuarial assumptions or cost methods; and the minimum contribution
required under section 8M2

(4) The number of participants and beneficiaries, both retired and nonretired,
covered by the plan.

(5) The current value of the assets accumulated In the plan, and the present
value of the assets of the plan used by the actuary In any computation of the
amount of contributions to the plan required under section 302 and a statement
explaining the basis of such valuation of present value of assets.

(6) The present value of all of the plan's liabilities for nonforfeltable pen-
sion benefits allocated by the termination priority categories as set forth in
section 4044 of this Act, and the actuarial assumptions used In these computa-
tions. The Secretary shall establish regulations defining (for purposes of this
section) "termination priority categories" and acceptable methods, Including
approximate methods, for allocating the plan's liabilities to such termination
priority categories.

(7) A certification of the contribution necessary to reduce the accumulated
funding deficiency to zero.

(8) A statement by the enrolled actuary-
(A) that to the best of his knowledge the report Is complete and accurate,

and
(B) the requirements of section 802(c)(8) (relating to reasonable ac-

tuarial assumptions and methods) have been complied with.



106

(9) A copy of the opinion required by subsection (a) (4).
(10) Such other Information regarding the plan as the Secretary may by

regulation require.
,,,(11) Such other information as may be necessary to fully and fairly disclose
the actuarial position of tie plan. .
Such actuary shall make an actuarial valuation of the plan for every third plan
year, unless he determines that a more frequent valuation Is necessary to sup-
port his opinion under section (a) (4) of this section.

(e) If some or all of the benefits under the plan are purchased from and
guaranteed by an insurance company, insurance service, or other similar orga-
nization, a report under this section shall Include a statement from such in-
surance company, service, or other similar organization covering the plan year
and enumerating-

(1) the premium rate or subscription charge and the total premium or
subscription charges paid to each such carrier, insurance service, or other
similar organization and the approximate number of persons covered by each
class of such benefits; and

(2) the total amount of premiums received, the approximate number of
persons covered by each class of benefits, and the total claims paid by such
company, service, or other organization; dividends or retroactive rate adjust.
ments, commissions, and administrative service or other fees or other specific
acquisition costs paid by such company, service, or other organization; any
amounts held to provide benefits after retirement; the remainder of such
premiums; and the names and addresses of the brokers, agents, or other per-
sons to whom commissions or fees were paid, the amount paid to each, and
for what purpose. If any such company, service, or other organization does
not maintain separate experience records covering the specific groups it
serves, the report shall include in lieu of the information required by the
foregoing provisions of this paragraph (A) a statement as to the basis of
its premium rate or subscription charge, the total amount of premiums or
subscription charges received from the plan, a~d a copy of the financial re-
port of the company, service, or other organization and (B) if such com-
pany, service, or organization incurs specific costs in connection with the
acquisition or retention of any particular plan or plans, a detailed statement
of such costs.

Senator NEILoN. Without being able to recall all the provisions of
the section you refer to, that does not explain to me the original Labor
Department form of 20 pages that Mr. rlenborn was referring to as
a "monster". If they could cut the forms down, they must have been
still in compliance with the statutory requirements.

Commissioner ALEXANDER. Well, this really goes to the 5500 form
to which Mr. Erlenborn referred.

Senator NELSO.. As Mr. Erlenborn stated in his testimony, that
Congress was not guiltless itself in terms of the specific requirements
it made, which may very well require excessive paperwork. I wonder,
would it be possible, and would you be willing to present to the com-
mittee your suggestions on specific statutory requirements which you
think are unnecessary in order to, have a practical administration of
pension plans I

Commissioner ALEXANDER. We will be glad to work in coordination
with the Department of Labor to this effect, Mr. Chairman. This is a
joint undertaking.

Senator NELSON. I understand that. I will put the same question to
the Department of LAbor, because if there are basic changes in the law
which should be made to make the administration easier and the paper-
work less, I don't think there would be any problem in getting Con-
gress to pass them. However, what all of us so frequently see--and it
runs through any governmental agent cy no matter what they are doing,
building a building or what-have-you--everybody sets up standards
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in such great detail in order to cover every possible contingency 'in
order to protect everybody from any possible criticism. So that in order
to get at one-half of 1 percent of what the problem might be, you
monstrously burden the remainding 99.5 percent of the people
involved.

That is very frustrating to see happen. I am not addressing myself
to any specific part of this law now, but there are many, as you kmow
as well as I. There are lots of ways to enforce a law. If somebody is
guilty of some criminal violation, they can be prosecuted. It would be
a whole lot better that the rare instance that occurs be prosecuted,
rather than try to draft a form which would supposedly make it im-
possible for any crook ever to get by for one minute with cheating."

I would rather see some cheaters prosecuted subsequently than to
burden the whole system so badly that the cost-benefit ratio of catching
that small percentage is so high it isn't worthwhile.

Commissioner ALEXANDR. Mr. Chairman, that is the way that the
Internal Revenue Service attempts to approach this problem of re-
quiring the submission of information from the public, and that is the
way that the Paperwork Commission, to which Congressman, Erlen-
born referred and of which I am a member-proposes to review the
various agencies to make certain they are living up to their obligation
to demand from the public only that which is mandated by statute
directly or in fulfillment of a particular mission, and only that which-
when there is discretion as to Whether to require it, is clearly justified
in terms of the benefit to the public exceeding both the direct and
indirect costs to the public of securing, assembling, assimilation, and
doing something with the information.

Senator Nr6soN. Go ahead sir.
Commissioner ALuxwmIP Sir. Chairman, I have a long prepared

statement. With your permission I do not intend to read it but I
would like to have it submitted.

Senator NFrsoN. It will be printed in full in the record and you
may summarize the main points however you desire. If you wish to
comment on any of the testimony that was taken yesterday or any
of Mr. Erlenborn's this morning, we would be glad to have your com-
ments on it. I think the committee probably would like When the
hearings are over, after looking at the record, to submit some-specific
questions on issues that have been raised and are not resolved by the
testimony.

We would like to submit questions for your comments, perhaps
even after the record is closed.

Senator Bmn. Can I ask a question at this point, Mr. Chairman?
Senator NzLsoN. Yes.
Senator B-MR. Do you feel that small business can fill out the

form that is required by your organization and the one by the Depart?
ment of Labor without professional help?

Commissioner ATLx.&X.En). Some of it cannot be filled out Without
professional help because certain specific things specifically require
outside professionals. The accountants' report to which Congressman
Erlenborn referred and which I am sure will be discussed by the
NSPA witnesses, and the actuarial report, too, are two examples.
Now, much of the form, we hope, can be filled out without the neces-
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sity of highpriced outside help of the kind to which the chairman
referred in the letter which he read a few minutes ago.

We are deeply concerned about the problem of imposing such heavy
coo-t- lu-employers that they will not have the money that they
need to contribute to these retirement plans..

Senator Brmw. Not only that, the Government is paying half that
cost.

. Commissioner AL )ANnE. Yes, it is, because the costs are tax
deductible, the Government is paying the top part of that cost, what-
ever' it ma be.

Senator wmr. Well, are you simplifying the form that will come
out as compared to the form you have sent out before ?

Commissioner ALExA M. We certainly are, Senator Byrd. We had
two long meetings back on November 24 and 25 in my conference
room where we examined each item on our two major forms, form
5500 that has been previously referred to, our annual return form
which we share with the Department of Labor; and form 5329, the
return for an individual retirement savings arrangement. If any form
should be simple, that form should be.

We examined each item on these forms to see why it was required,
whether the statute mandated us to obtain it, or whether we had
discretion to obtain it. If we had any discretion, then why was this
item necessary in fulfillment of our particular responsibilityl And
the burden of carrying the proof was on the proponent of the question.

We also examined these questions to see whether they were written
in the English language, not in some bureaucratic version of the
language but in the English language that can be understood, we
hope, by most people. I cannot say that everyone understands the
English language. I am deeply concerned about the report of the
Office of Education that says that about 24 percent of the people are
functionally illiterate. There is nothing we can do there as an agency
except to work with them and help them.

Senator Bmw. If you get it written in the English language you
have made a great accomplishment.

.Commissioner Axz-x&-Nm. I am sorry to say we have not com-
pletely accomplished writing form 5329 in the English language,
because, one tbmg Mr. Lurie and I picked up too late. It refers to
any individual" and then refers to that individual as "their" rather

than "his or hers." But I hope this type of mistake will be forgiven.
Senator B~nu. I am more concerne about understanding the damn

thing. I am not so concerned about the grammar.
Commissioner AzADm We hope it is as understandable as a

government form may be, and we will do our best to assist people
to understAnd it if it mystifies them at first glance. This form is a
bare-bones form. Most of it need not be filled out by people unless
their circumstances are quite exceptional, the first page contains more
white space than questions, and we like that.

Senatir 13my Thank you.
Thank you, Mr. Chairman.
Senator NELSOn. OX, Commissioner Alexander, you may go ahead.
SCompissioner Ai xiwmm Mr. Chairman, much has been stated,

Iam sure, at the hearing yesterday, and also in the letters that you
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have received from constituents and in letters we have received, about
our famous Revenue Procedure 76-49. This is discussed in my written
statement. We had a problem here.

This procedure was an effort on the part of IRS to carry out what w6
perceived as the statutory mandate to implement a nondiscrimination
requirement that has been basic in the retirement tax law since it began
an is now contained in sections 411(d) (1) (B) and 401(a) (4) of the
Code, and was set forth with reasonable specificity on pages 276 and
277 of the conference report.

We published this revenue procedure and we found on, the basis of
numerous comments from the public that we went too far.

Yesterday, we issued Technical Information Release 1441 in a
further effort to provide a temporary and workable and useful alterna-
tive to a previous Revenue Procedure 76-1 that we had issued to en-
courage the unimpeded processing of advance determination letter
applications for approva-s of plans which would have been covered by
our 75-49 Revenue Procedure. T.I.R. 1441 was an effort to supply ob-
jective guidelines for determining whether the type of vesting detailed
in the conference report would be required by the Internal Revenue
Service.

Congressman Erlenborn's statement described the conditions set
forth in our Technical Information Release 1441. We think it practical
and sensible. We hope the public finds it to be so.

W6 would like to submit for the record a copy of the Revenue
Procedure.

Senator NELSON. This is a substitute?
[The material referred to above follows:]

INTERNAL REVENUE SERVICE TECHNICAL INFORMATION RELLAsE 1441
The Internal Revenue Service today announced that, In view of extensive com-

ments received from the public, it is giving further consideration to Rev. Proc.
75-49, 1975-48 I.R.B. 84, and, pending completion of such reconsideration, is today
issuing new revenue procedure which modifies the manner In which Rev.
Proc. 75-49 will be applied by the Service, by making satisfaction of its tests op-
tional only. Rev. Proc. 7540 provides tests for determining when the "4-40
vesting" rate set forth therein is required by the Service to satisfy the nondis-
crimination requirement of section 401(a) (4) of the Internal Revenue Code of
1954 for purposes of an advance determination letter.

The Revenue Procedure which follows preserves the tests of Rev. Proc. 7549
only as one of three alternative ways that an employer can demonstrate that the
vesting provisions of an employee plan are nondiscriminatory for purposes of an
advance determination letter. The Revenue Procedure also provides employers
with two additional alternatives to Rev. Proc. 7549 for the same purpose, and is-
designed to permit employers adopting new plans or amending existing plans to
obtain advance determination letters without delay, pending the reconsideration
of Rev. Proc. 7549.

Until final guidelines are published as a result of the reconsideration of Rev.
Proe. 75-49, an applicant for an advance determination letter can generally dem-
onstrate that the vesting schedule of a plan satisfies the nondisclmination re-quirement of section 401(a) (4) of the Code on-the basis of any one of the
following: (a) eorhpliauce with the tests in Rev.' Proc. 75-49 (the "75-49 test"),
(b) a-prior favorable Oeterminattoo letter (the "prior letter test"), or (c) the
facts and cIrcPmstancOs surrounding the application for an advance determina-
tion letter (the "fact4 and circumstances test" ),

Provided the plan's vesting schedule satis4es one of the three statutory mini.
mum vesting standards under section 411(a) (2) of the Code (if applicable).

As a further alternatives, an applicant may request (in a manner similar to
that provided inT.I.R 1424 issued December 9, 1975) that an advance deter-

67-838---76-----8
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mination letter be issued with a caveat to the effect that such letter is not a
determination that the vesting schedule of the plan satisfies the nondiscrimina-
tion requirement. Since the procedure contained In TIR 1424 Is restated in the
Revenue Procedure below, TIR 1424 is superseded.

The Service noted that generally the adoption of one of the three statutory
minimum vesting schedules of section 411(a) (2) Is sufficient to satisfy the non-
discrimination requirement, but a more rapid vesting schedule may be required
in cases where discrimination is likely to occur. The foregoing tests, Le., the
75-49 test, the prior letter. test, and the facts and circumstances test, will be
employed by the Service, pending completion of the reconsideration of Rev. Proc.
75-49, in deciding whether any such more rapid vesting schedule will be required.
Except where there has been a pattern of abuse or actual misuse of the plan in
operation, a vesting schedule more rapid than 4-40 vesting will not be required
in any case.

In appying the 75-49 test, the Service will determine that the vesting schedule
of a plan is nondiscriminatory if the plan satisfies the tests contained in Rev.
Proc. 75-49 either by (I) adoption of 4-40 vesting, or (ii) satisfaction of the"key employee test" or the "turnover test" (whichever test or tests are
applicable).

For plans that have been the subject of a favorable determination letter which
has not been revoked, the prior letter test may be Available. The existence of
such a letter will generally be accepted by the Service as demonstrating that the
vesting schedule of the plan is not likely to be discriminatory in favor of em-
ployees who are members of the prohibited group. The rationale for this approach
is that in Issuing the prior determination letter, the Service had already deter-
mined that discrimination was not likely to occur as a result of the plan's vesting
schedule. However, the percentage of vesting of each participant under the plan,
as amended, must be no less (at every point) than provided under the vesting
schedule upon which the most recent prior determination letter was based. More-
over, in rare and unusual cases (including but not limited to cases where there
has been a pattern of abuse or actual misuse in operation of the plan), the Service
marconclude that a prior determination letter will not be treated as demonstrat-
ing nondiscrimintalon. Any comments received from interested parties will be
considered by the Service in this connection.

For all plans, as a further alternative, the facts and circumstances approach
heretofore used by the Service may be applied to determine whether the pro-
hibited discrimination is likely to occur.

The Service emphasized that the tests described above are applicable only if
a plan satisfies one of the three statutory minimum vesting standards, and, fur-
ther, that each of the above tests is an independent alternative. Thus, for exam-
ple, the failure to comply wfU the requirements of Rev. Proc. 75-49 shall not be
taken into account in determining whether a prior determination letter, or the
facts and circumstances, are sufficient to demonstrate nondiscrimination.

The new Revenue Procedure issued today, which Includes the modification of
Rev. Proc. 75-49 making Jt applicable only as one of several atlernatives, is
Intended to be interim only, i.e., pending completion of the reconsideratfon of
Rev. Proc. 75-49, and may be used in conjunction with the Special Reliance
Procedure announced by T.I.R. No. 1416 (Nov. 6, 1975). Guidelines published as
a result of reconsideration of Rev. Proc. 7549 will be applied to any plan sub-
mitted for an advance determinationi letter more than 30 days after final publica-
tion of such guidelines.

Such guidelines published following reconsideration of Rev. Proc. 75-49 will
not be applied retroactively. Thus, any plan which, under this Interim procedure,
has been the subject of a favorable advance determination letter on the basis of
one of the alternatives described above (other thsn the alternative of a letter
with a caveat) will not be required, for determination letter purposes, to provide,
on a retroactive basis, vesting faster than that approved under a determination'
letter issued on the basis of any such alternative. Moreover, any such plan for'
which such a determination letter has been Issued will not be required to comply
with guidelines resulting from the reconsideration of Rev. Proc. 75-49 prior to
the later of (a) the first day of the first plan year commencing more than 80
days after publication of such guidelines, or (b) the end of any Reliance Period
determined in accordance with T.I.R. 1416 if the Special Reliance Procedure is
followed.

The Service also announced that any general guidelines resulting from a
consideration of Rev. Proc. 75-49 will be published first in proposed form with
full opportunity for public comment.
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The Revenue Procedure which follows Is effective immediately and will be
published in Internal Revenue Bulletin No. 1976- 9, dated March 1, 1976.

PART III-ADMINISTRATIYV, PROCEDURAL AND MISCELLANEOUS MATTERS

26 CFR 601.201: Rulings and determination letters. (Also Part I.
Sections 401, 411.)

Rev. Proo. 76-11 Secot," 1.--Purpose-I
This Revenue Procedure provides guidelines which will be followed by the In-

ternal, Revenue Service for the purposes of an advance determination letter
under section 601.201(o) of the regulations (Statement of Procedural Rules),
with respect to whether the vesting schedule of an employee plan is likely to
result in discrimination in favor of employees who are officers, sharholders, or
highly compensated (the "prohibited group"). These guidelines are concerned
only with whether a faster vesting rate than would otherwise be required is
appropriate for advance determination purposes due to actual or potential
discrimination in favor of the prohibited group. This Revenue Procedure modi-
fies Rev. Proc. 75-49, 1975-48 I.R.B. 84, and is designated part of the ERISA
Guidelines previously listed in TIR-1415.

.eo. 2.-Background
.01 In general, a plan which contains a vesting schedule which satisfies the

requirements of section 411(a) (2) of the Internal Revenue Code of 1954 shall
be treated as satisfying the requirements of section 401(a) (4) of the Code (the
general nondiscrimination requirement). Section 411 (d) (1) (B) of the Code,
however, provides, that additional vesting may be required if "there have been.
or there Is reason to believe there will be, an accrual of benefits or forfeitures
tending to discriminate in favor of employees who are officers, shareholders or
highly compensated." Rev. Proc. 75-49 was issued by the Service to implement
sections 401(a) (4) and 411(d) (1) (B) of the Code on the basis of the guide-
lines set forth in the Conference Committee report accompanying the Employee
Retirement Income Security Act of 1974.

.02 Comments received by the Service suggested that a large number of em-
ployers may not be able to show compliance with Rev. Proc. 75-49 without
the "4-40 vesting" rate set forth therein. That Revenue Procedure Is now being
reconsidered by the Service.

.03 Pending completion of reconsideration of Rev. Proc. 75-49, the Service,
-or purposes of an advance determination letter with respect to the qualified
status of an employee plan or trust under section 401(a), 403(a), or 405(a) of
the Code (whether or not such plan or trust Is subject to section 411(a) (2) of
the Code),,will determine whether the vesting schedule of a plan Is sufficiently
rapid to prevent actual or potential discrimination in favor of the prohibited
group (i.e., whether there has been, or there is reason to believe there will be,
an accrual of benefits or forfeitures tending to discriminate in favor of such
,employees) on the basis of any one of the three tests In Section 8 below.
Sec. &-Testa for advance determ nation letter#

.01 Pending completion of reconsideration of Rev. Proc. 75-49, the Service
shall treat the vesting schedule of a plan as satisfying the requirements of
sectIo4 401(a).(4) of the Code for purposes of, issuing a favorable advance de-
termipation letter If. (a) the plan satisfies the minimum vesting requirements
of, section 411(a) (2) of the Code (if applicable), and, in addition, (b) #ny one
of the following conditions is satisfied:

(1) the plan complies with the tests contained in Rev. Proc, 7549,
either by (t) adoption of 4-40 vesting, or (i) satisfaction of the "key
employee test" or the "turnover test" (whichever test or tests may be
applicable) or

,(2).In the case of any plan which had previously been the subject of a
favorable advance determination letter which has not been revoked, the
percentage. of vesting of each participant provided under the plan, as.
amended, is not less (at every point) than that provided under the vesting
schedule of the plan upon which such most recent prior determination
letter was based; or

(8) there Is a demonstration, to the satisfaction of the Service, on the
basis of all the facts and circumstances that there has not been, and that
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there is no reason to believe there will be, an accrual of benefits or for-
- efItures tending to discriminate in favor of the prohibited group
.02 In rare and unusual cases (including but not limited to cases'where the

Service finds that there has been a pattern of abuse under the plan, such as
a dismissal of employees before their acerude benefits become nonforfeltable,
or actual misuse In operation of the plan), the Service may, in Its discretion,
not treat a prior outstanding determination letter as providing a basis for
satisfying the test set forth in paragraph (2) of subsection 8.01. Any com-
ments received from interested parties will be considered by the Service In this
connection.

.08 Paragraphs (1), (2), and (8) of subsection 8.01 are independent alter.
native tests. Thus, the fact that a plan fails to satisfy one of the tests shall
not be taken into account In determining whether a plan satisfies any of the t
other test&

.04 In the ease of any plan which otherwise falls to satisfy any of the tests
set forth in this Section 8 (and for which the alternative described in See-
tion 4 below has not been requested), such plan shall not be required by the
Service to provide a vesting schedule more rapid than 4-40 vesting as a con-
ditton to the issuance of a favorable advance determination letter, except, how-
ever, that the Service may require vesting more rapid than 4-40 vesting if
there has been a pattern of abuse under the plan or actual misuse of the plan
in operation which affects the qualified status of the plan or trust.
S eo. 4.--Determinations tohout regard to disorimination in vesting

.01 In addition to the alternatives available to any plan to obtain a favorable
advance determination letter on the basis of Section 8 above, pending com-
pletion of the reconsideration of Rev. Proc. 75-49 an applicant may request In
writing that Its application be processed without regard to whether the vest.
ug provisions of the plan satisfy the nondiscrimination requirement of section

401 (a) (4) of the Code. However, an advance determination letter Issued to such
an applicant will contain a caveat to the effect that such letter is not a deter-
minatlon as to whether the vesting provisiQns of the plan satisfy the nondis-
S rimination requirements of section 401(a) (4) of the Code.

.02 During-theinterim period pending the reconsideration of Rev. Proc. 75-
49, an applicant which does not request in writing that its application be
processed under Section 4.01 above will have its application processed accord.
Ing to the procedures set forth in Section 3 above. At any time prior to the
issuance of an advance determination letter, however,* the applicant may make
or- witdraw such request.

.08 Upon publication of final guidelines resulting from the reconsideration of
Rev. Proc. 75-49, an applicant to which had been Issued an advance deter-
mination letter containing the caveat described in this section may request,
upon satisfying such guidelines, to have the caveat In its advance determine.
tion letter deleted. Such request shall be considered a continuation of the pre-
vious request for an advance determination letter, and will, therefore, not re-
quire either the filing of a new Application for Determination form or additional
notification of interested parties.
Seo. $.--RelationsMp of this Revenue ProCefure to BRISA guidelines and spe-

oal reliance procedure
.01 This Revenue Procedure incorporating the foregoing'rules ts part of the

ERISA Guidelines initially announced by the Service in Technical Information
Release No. 1415 (November 5, 1975), and, therefore, may be applied 1n eop-
Junction with,'the, Special Reliance Procedure announced in Technical Infor-
mation Release No. 1416 (November 5, 1975).

.02' In. this context, the following rules shall be applicable with respect to
any application for an advance determination letter (other than an applica.
tion for an advance determination letter on the basis of section" 4 above) :

(1) As is generally the case with respect to rules Incorporated witMn the
fRISA 'Guidelines, the application of this procedure in determining whether
the vesting provisions of a plan satisfy the nondiscrimination requirement of
section 401(a).(4) of the Code shall remain In effect pending the publication
of final regulations or other rules which amend or supplement thq ERISA
Guidelines (in this case, the publication of final guidelines resulting from the
reconsideration of Rev. Proc. 76-49).

(2) With respect to any plan which shall have been submitted to the Service
for an advance determination letter prior to the 81st day following the date
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of publication of the final guidelines resulting from the reconsideration of Rev.
Proc 75-49, the determination as to whether the vesting provisions of such
plan satisfy the nondiscrimination requirement of section 401(a) (4) of the
Code shall be made on the basis of the rules described in Section 8 above.

(8) If a favorable advance determination letter has been issued with respect
to any plan upon satisfaction of the rules of Section 8 above, an Pmendment
of the provisions of such plan, to the extent necessary to conform to the re-
quirements of final guidelines resulting from the reconsideration of Rev. Proc.
75-49, shall In no event be required to be effective prior to the first day of the
first plan year commencing after the 80th day following the date of publication of
such guidelines, or, In the case of a plan which satisfies all the requirements
of the Special Reliance Procedure, the first day of the first plan year com-
mencing after December 81, 1976, If later.

.03 With respect to any plan which Is submitted to the Service for an ad-
vance determination letter under Section 4 above, a plan will not be con-
sidered to fail to satisfy the ERISA Guidelines merely because It follows
such procedure. However, as part of Its reconsideration of Rev. Proc. 75-49,
the Service will consider whether final guidelines published as a result of
such reconsideration will require, In the case of any plan which has been issued
a determination letter with the caveat described In Section 4 above, retroactive
amendments to conform to such guidelines.
Sec. 6.-Scope of revenue procedure

This Revenue Procedure applies solely for purposes of advance determina-
tion letters, and therefore does not apply In the case of a determination with
respect to the qualified status of a plan or trust upon an audit of Its opera-'
tions nuder section 401(a), 403(a), or 405(a) of the Code. This Revenue Pro-
cedure also does not apply in determining whether re htsaeh M
cedure also does not apply in determining whether there has been a pattern
of abuse under the plan (sich as the dismissal of employees before their ac-
crued benefits become nonforfeitable) or actual misuse In the operation of the
plan which affects the qualified status of the plan or trust.
Sec. 7.-Bffect on other documents

Rev. Proc. 75-47, 1975-48 I.R.B. 82, Is hereby amplified. Rev. Proc. 75-49,
1975-48 I.R.B. 84, Is hereby modified, so as to make it operative optionally,
In the manner hereinabove Indicated.
Sec. 8.-ffective date

This Revenue Procedure applies to determination letters issued after Feb.
ruary 2, 1976.

Commissioner ALzXANDER. This is not a substitute for 75-49. This
is an interim procedure permitting people to go forward with amend-
ing their retirement plans for c .i' reliance period, specified in the
special reliance procedure which we issued last fall, pending the
completion of the reconsideration that we are now giving to 75-49.
We are trying to strike this difficult balance between implementing
the nondiscrimination requirements of the statute and being prac-
tical about it.

Senator NELSON. One of the statistics furnished by the staff in ref-
erence to revenue procedure 75-49, states that the testimony of yes.
terday indicated that about 95 percent of existing plans would be
required to comply with the "4-40" vesting requirement in this rev-
enue procedure.

Do you agree with that statistic?
Commissioner AEXAmDER. It seems a little high to me because the

plans included in the 4-40 rule are only a segment-of the plan uni-
verse, beenuse-75-49 does not affect to about half the plans. So we
first should eliminate that half, of course, or more than half. Then
we can talk about 7549.
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The half of the plans I am talking about are the small profit-shari
plans, siball employers. Having spent about 20 years in this field,
I believe small profit-sharing plans are not hurt by 4-40. How about
you Mr. Lurie ?

Mr. LurR That is true. I have heard the comment made just within
the last several days that for them, 4-40, and I am speaking of the
very small plans, was a boon because they previously could not get a
plan qualified with a vesting rate as slow as 4-40; so you will find an
awfullot of people that will find the 4-40 rate in 75-49 a very accepta;-
ble rate. Now, it is true that that group will have to observe 4-40, but
under prior rules they might have had to observe 2-20 or 2-40; so the
effect of 75-49 on them has to be understood in context.

Commissioner ALzXANDPB. They normally have immediate vesting,
or 5-year vesting, 20 percent a year or 10 percent a year. So we have
a different universe. Now the universe covered by 7549 finds it very
very disturbing and this universe is important to us because we are cer-
tain that a great number of workers are covered by it.

Senator NELSON. Well, the statutory requirement which I recall did
not include the "4-40," of course, the three I remember are 5-15 or
zero-10 or the rule of 45.

Commissioner ALEXANDER. Those are the vesting schedules set forth
in the statute, but also in the statute are the two sections that I referred
to, section 401(a) (4) and 411(d) (1) (B) which implement the anti-
discrimination rule in the statute basically contained in 401 (a) (4.

Now these sections do not specify particular vesting schedules. but
the provision of the conference report to which I referred does set
f ort a clear schedule no greater than 4-40 in the implementation of
the antidiscrimination rules.

You see, "Cliff" vesting, 10 years with no vesting for the first 9
and full vesting in the 10th year, may lead to violation of the anti-
discrimination rule if, for example, the owner and the most highly
compensated employee of the corporation decides to fire all his workers
other than himself at the end of the 9th year. Now, clearly, the bene-
fits'granted in the Internal Revenue Code, the unprecedented benefits
granted for contributions to and distributions from retirement'plans,
are not designed to be given to. a person engaging in such a practice,
and the Internal Revenue Service-has an obligation to implement the
statutory prohibition against discrimination.

Senator NELsozf. There is another section in the statute on prohibit-
ing firing for that purpose; is there not?

Commissioner AtmEi-iRv. Yes, that is 411(d) (1) (A), where there
is a pattern of abuse tending to discriminate. But 411 (d) (1) (B) states
that "a plan which satisfies the requirements of this section shall be
treated as satisfying any vesting requirements resulting from the
application of 401 (a) (4) ,1 the antidiscrimination rule, unless there
has been, or reasonably will be, "an accrual of benefits or forfeitures
tending TU discriminate in favor of employees who are officers, share-
holders, or highly compensated.

So if there is, or if we have reason to believe that there will be if we
can reasonably think that there will be an accrual of-benefits or for-
feitures tending to favor this priority class, then a plan which satisfies
the requirements of the section containing the requirements you men-
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tioned may still not satisfy the vesting requirements when the anti-
discrimination rule is applied.So this is what we are tring to implement, Mr. Chairman.. The
question is whether we overshot the mark. We are reconsidering 75-49
and have issued, as of yesterday, a practical way for the many plans
that have prior favorable determination letters to proceed without
waiting upon our final determination that will result from our recon-
sideration of 75-49.

We want people to move, we want to help them move. At the same
time we have this obligation mandated by statute to implement the
antiAiscrimination rule.

Mr. LuRm. I think it is important to understand, Senator, that
there is now no requirement under our new rule that a plan must
observe 75-49. 75-49 continues to exist as an alternative, purely an
optional alternative it is there when it will serve the purposes of the
plan. As we pointed out, many plans can happily use the 4-40 rate,
or can readily satisfy the tests of 75-49, and for them the will be
able to demonstrate that and use 75-49 to their benefit. However,
obviously, as the Commissioner indicated, there are others for whom
75-49 was not really intended, who may find it difficult to use it; and
for them, in the announcement of yesterday, we have provided two
very specific alternatives, making it unnecessary for them to pay 1
minute of attention to 75-49. Those alternatives, as the Commissioner
indicated in his statement would be for those that have had a favora-
ble letter in the past, to use that letter as a passport that will take them
through the qualification process on this interim basis. For those who
have not gotten a favorable letter, or want to change in some way
their earlier vesting rate, they also can come to us and say, "We do not
want to rely on our letter, we do not want to use 75-49, we want to
be able to present ourselves on the basis of our facts and circumstances
and prove that we are entitled to the vesting rate that we have now
provided in this plan, which is not 4-40 because our vesting rate does
not tend to discriminate in favor of the prohibited group." All of these
alternatives are now fully available and will permit plans that have
been holding back from this special reliance procedure, that the Com-
missioner alluded to, to now fully use that procedure, come through
the process, and for all practical purpose treat 75-49 as if it never
existed unless it will serve their purposes. In those cases, they will be
able to use it.

Senator NE.LSON. Thank you
Go ahead.
Commissioner ALEXANDIM. Mr. Chairman, in my written statement

I discuss the problems of reporting requirements and what we have
done in art effort to simplify these requirements, and compare report-
ing requirements before the enactment of ERISA and the number of
pages 'hich people were required to file, with reporting requirements
after enactment of ERISA.

I would like to touch briefly on the reporting requirements of the
major segments of this universe.

In my statement I point out that IRS and the Department of Labor
developed a 41i/-page Form 5500, the annual return, the annual report,
to which I previously adverted.
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Also, there are some building block schedules to meet statutory re-
quirements for actuarial information and other information. RS

oes not require the filing of an accountant's statement. That is made
clear in the revisions we currently are making to Form 5500. The total
is 10 pages maximum for large plans, plus the Department of
Labor's accounting statement and a listing of all assets. This is to be
compared with 27 pages which were required to be filed by such plans
prior to enactment of ERISA; so if anything, ERISA has decreased
the paperwork burden for these particular plans (although it has
surely modified the burden, and surely the accountant's statement
causes problems which have been referred to before in this hearing an.d
will be discussed later).

Now we are talking about the reporting requirements for the about
25,000 large corporate plans covering 30 million employees out of the
total universe which we estimated at 35 million employees covered by
ERISA.

We also reviewed our requirements relating to small corporate plans.
And we reviewed our requirements relating to the time at which this
form had to be filed. The Department of Labor is required to obtain
reports under the statute for a plait year. The IRS, on the other hand;
must ,a the employer's-tax year. We attempted to find common dates
in our original approach to this subject. After review and reconsider-
ation we decided that we should extend the time for filing to 7 months
rather than 41/2 months, but the effort to obtain. a common date created
more problems than it solved.

But we did do our best, both of us, to try to devise simple and short
plans for small employers. So we developed for small corporate plans,
those with fewer than 100 participants-

Senator NELSoN. Is that fewer than 100 or is that 100 and fewerI
Commissioner ALEXANDER. No, I may have said 100 and fewer before

an appropriations committee, but I should have said fewer than 100.
In this area about 475,000 out of the 500,000 planA are included. These
are the plans that can't afford the heavy expenditures that you have
described, although the case you describe would be covered by 5500 be-
cause that employer had more than 800 employees.

But for these employers of less than 100, this vast majority of the
ERISA population, we are developing r a two-page Form 5500-C to
be filed with both IRS and the Department of Labor, actually only
one page with IRS, plus a l/ -page Form 5504 to be filed with IRS
to support income tax deductions.

Now if the plan is a typical pension plan, a defined benefit plan,
-schedule B actuarial information- with an attachment which we don't
believe will normally exceed one page, is required by both IRS and
DOL. If the plan is funded.by insurance contracts, a 1 page schedule
A insurance information, is required by the Labor Department but
not by IRS.

The Labor Department also must have a listing of assets of a plan
not wholly insured.

Senator NELSwx. What basic problem do you get around, are you
trying to resolve or meet when it involved 160 employees instead of 99?

Commissioner ALEXA;DER. We had to draw line somewhere, Mr.
Chairman. I believe that 100 and over represents historical, legal
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precedent in the Department of Labor, and "lessthan 100" is speci-
fically set forth in the statute in a matter to which Congressman Erlen-
born previously referred, in section 104 of ERISA, permitting the
Secretary, by regulation, to prescribe simplified annual reports for
these plans. So, the line was drawn by Congress.

Senator NELSOn. That wasn't my question, my question was what
is the nature of the problem that requires a much more detailed report
in your judgment, ii it is 150 or 300 employees, than if it is 99? What
information are you getting from them that you obviously don't need
from some plan of 99 employees ?

Commissioner ALEXANDER. I'll have to discuss this specifically from
the standpoint of the Department of Labor.

The accountant's report is required of large plans. The Secretary
has the discretion to exempt small plans less than 100, and he chose
to exercise that discretion. Certain of these requirements that were
thought necessary were also perceived to be burdensome. The benefit of
securing, the information and making the information available to
employees, for example, was thought to be exceeded by the cost of
requiring the small employer to assemble, produce, and pay for this
particular information, this particular service.

So, in equating the benefit and the cost in the example I gave, I am
saying Congress permitted the Department of Labor to exercise its
discretion and exempt small plans from the complex reporting require-
ments imposed upon the large.

Now, whether that line should have been drawn, and whether it
should have been drawn at that particular number, is of course, a
matter which Conaress could reconsider.

Mr. Saunders. Do you have further comment on thatI
Mr. SAtl wz s. Again, I am going to have to say that what you

have been hearing a good deal about, for example, the, accountant's
statement and many of these other things, go to requirements that
are imposed on the Department of Labor by section 103. And I think
the Labor Department in many cases has felt, I suppose because these
items are mandated here in these six pages of section 103, that they
cannot or would have a difficult time simply ignoring what the law
says except where the plan is less than 100, because there they were
given .speific authority. That is the only place they were given
authority by the law to prescribe a simplified annual report form, as
the statute states.

Senator Nzlsoz. Is there any reason in your judgment, let's assume
that your interpretation is correct, that Congress mandated a simpli-
fied form and let's assume that given that mandate your division point
of 100 was perfectly a rational one, somebody might say it ought to be
10 or 200,, let's assume 100.

If you didn't have that requirement, could you just as well have
a simplified form for all plans?

Mr. SAUmmes. Senator, I am not an admustrator, nor am I close
to Labor's particular administrative problems, so I am unable to
answer that particular question for them.

Commissioner AL A r. I think Mr. Lurie, who does have this
particular direct responsibility, can best answer that question.

Mr. LUEXE I would add one thing if I might before answering the
question. There is a premise in your question that is not necessarily
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founded in fact. The Form 5500 that we have produced is a 4w-page
form Now, there are attachments, there is a schedule to it that flushes
out some of the, information that the form calls for but the Form
5500 itself is a 4%-page form, not an extremely burAensome report,
in fact, shorter than the previous reporting under 4848, 4849 and
the 990(p) that obtained before enactment of ERISA.

Now, 5500 as we originally put it out in proposed form, was de-
signed for plans large and small. We had gone to such effort to reduce
the reporting burden on all plans, not merely the fewer than a 100
plans, but we had gone to an effort to reduce the reporting burden
for plans small and large, so much so that we felt that it might have
been even deceitful to put out a short form for the under 100 and
a long form for the over 100. So, we proposed a single form 41/
pa long.

Now, when the comments came into us, we perceived-that that was
tactically an unsound approach, that Congress had indeed wanted
to see further reduction in the burdens on small plans. So we boiled
that form down as far as we could possibly boil it down to require
basically, for this current year, as far as IRS is concerned, essentially
only registration information: the name of the plan, the type of
plan, the funding vehicle, very minimal data.

Now, that minimal data is not indeed sufficient for a full and
complete administration down the line. We do need to know details
with respect to the number of participants and the kinds of coverage,
things that the form is designed to capture for us on our master files
so we can conduct effective audit review down the line.

So, what we have done basically this year is to produce a bare bones
minimal form for the under 100 on the theory that for this initial
year their burdens are difficult enough in having to learn the new
rules.

The larger plans being able to utilize professional assistance where
necessary, can, without any difficulty. I assure you, fill out the form
5500 in-house basically. It is not a difficult form. All one has to do
is look at it, read the items and see that we have not imposed in 5500,
even on the over 100's, a burden they cannot readily handle. I don't
think there has been any disagreement on that. I aon't think there
has been any major complaint. The concern was for the little company
that has no help available to it, there is a limit to what you can throw
at it at one time. We have recognized that and produced a very
skeletal form for it to comply with.

Senator Nsow. What is your response then to-and I don't know
what all the details of the requirements are--but what is your re-
sponse to the letter from the Milwaukee company that they spent
$38,500 thus far on lawyers and accountants' fees and not counting any
time of their own personnel I

Mr. Lmni. Well, the Commissioner has responded to that question.
I don't know that I could improve upon his answer. It is very difficult
to take a letter like that out of context. Frankly, the Commissioner
and I were both in private practice, professionals in this area. I think
the fees cited in that letter sound extremely high. It is difficult for
me to understand how that plau could have incurred a $10,000 or
$11,000 bill for fees for attorneys and actuaries for a plan for 350
employees. The numbers sound out of line. I don't want to cast asper-
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sions without having examined it. That is why it is difficult to respond
t th* letter.

My visceral reaction is that the letter seems to overstate what nor-
mally, is necessary for a plan to comply with this statute. I don't see
anything, like .that in the picture. I thin the Commissioner is going
to get into the means that we have utilized to make the preparation
of qualification documents simple. We ,have produced procedures
whicl he will get into, that should make the process of conforming
plans relatively simple, and we will be coming out with more of
the same, so the professional fees, from that standpoint, will be reduced
even furthe?' 1 -

Senator NEmso. Well, I don't think any business, at least small
business, goes ahead and spends a lot of money unless they at least
thought it was necessary.

On the question of professional fees, I don't know who did it, but
I have not seen cheap professional fees in recent years, whether it is
medicine, law, CPA's, or what have you. It is a very expensive business
:as you know.

Mr. Lumi. Yes; it is.
Commissioner ALEXANDER. Yes; it is expensive and we are trying to

cope with our obligation not to make this act a law primarily for
the benefit of the professionals. We think this act is for the benefit of
the employees.

We are trying to do our best to make it that way.
I would 1ike to call your attention, Mr. Chairman, to our written

statement that a small business with a single defined contribution plan
that is not funded by insurance contracts--a typical profit-sharing
plan of a small business, and many of them have them-will be re-
quired to file only a 51/2-page report with both IRS and Labor, plus
this listing of assets. as compared with 11 pages for IRS alone before
the enactment of ERISA.

This form 5500-C that we have discussed, our simplified reporting
form for plans covering less than 100 participants, will be filed
by about 475,000 small corporate employers out of this universe of
bout 500,000, covering approximately 5.4 million employees.

I would like'to turn then, Mr. Chairman, to the point that Mr. Lurie
made a moment am-o. What we are doing to try to help people cope with
the mysteries of ERISA-and they are mysteries.

We are doing a lot. In fact, we are doing some things that some of
the professions are not particularly happy about.

They question whether the Internal Revenue Service should be in the
business of practicing law.

We propom to develop model plans, just as we developed model
forms for private foundations, as trusts arc. as corporations, to assistpeople in another areas for which Mr. Lurie has responsibility, where
thA benefits should go to the public rather than to the professions.

We propose to develop standard paragraphs to cope with particular
parts of ERISA. We propose, also, to permit law firms to establish
pattern plans, to submit a prototype not using that word in its tech-
nical sense containing parairaphs and clauses designed to meet the
various requirements of FRTSA. We would rule on that; they could
then use that approved plan Ps a pattern for approval as to foirn, and
they could have these plans adopted by their clients, reducing the kinds
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of costs that are disturbing to you and are disturbing to us, and that
were described in the letter you read into the record. And this will
permit people not only to save money, but also to move more rapidly.
Practitioners would have to reinvent the wheel every time they
made a submission to us. We need to have plans submitted to us. We
need to be in a position to exercise our responsibilities. To review and
to approve or reject plans amended to meet requirements of ERIA;
and we propose to do our best through these basic methods that I have
described, and others, such as the continuation of our program of
issuing questions and answers, such as continuation and finalization of
our program of issuing regulations on all aspects of ERISA to give
practitioners and the public what they need in order to comply withtheir responsibilities. •Now, finally, Mir. Chairman, I would like to touch on this numbers

game.
The numbers game is the prediction of doom, to which I have

referred earlier this morning, that ERISA and the burdens imposed
by unreasonable paperwork requirements are resulting somehow in the
demise of the retirement plan, particularly the small plan, as we have
known it.

We don't think so.
Terminations in point of numbers as reported to Pension Benefit

Guaranty Corporation are up as compared to numbers reported in
1972 to the Internal Revenue Service.

In 1972, there was no mandate for reporting as there is today. In
1972, there was a smaller universe than there is today.

And we have had some tough economic times, and no one, I am sure,
is more familiar with that than you gentlemen at the dais.

These bad economic times mean that the value of the assets in a
trusteed pension plan, for example, decreases. But bad economic times
coupled with inflationary times mean that the demands on those assets,
with retirement pay being a function of current pay, goes up. So, if
you have increased costs and lowered values to meet those costs in your
plan, then you necessarily have further increased costs, current costs
of meeting these current demands.

Certainly. the absolute number of terminations haq increased; and
certainly this increase is a cause of concern, but, certainly, as set forth
in the discussion in my statement, this problem has been overstated and
the issue has turned into a straw man. The issue has turned into a straw
man by equating the aboslute number of terminations out of a larger
universe, in these economic times, into a conclusion based up the
absolute number out of context, which is not a sound conclusion, and
based upon, Mr. Chairman, a contention that the increase in this num-
ber is due to the paperwork burden.

1975, a year of extreme uncertainty at best on the part of employers
and tensions advisers, saw adoption of more than 32,000 new cororate
pension and profit-sharing plans, and dilring that same venr we isQued
only 8,108 determinations on terminations of corporate plans of all
types.

Senator JAViTs. Mr. Chairman, could I ask a question of fact at this
point.

Senator NirELSO. Sure.
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Senator JAvrs. I think it would be very useful to us to consider the
number of employees and amounts involved in the terminations and
new applications, to analyze the immediate effect of ERISk on
pension plan terminations and applications.

May r ay, while I have the floor momentarily, to express to both
chairmen, chairman Nelson and Chairman Bentsen, my appreciation
for the clarity with which these hearings were announced. Mr. Chair-
man. There was no shaking of the tree, as it were, on vesting, funding,
fiduciary standards, or reporting and disclosure, but rather a concern
about the efficient administration and enforcement of these provisions
by the Labor Department and IRS.The committee expressed its interest in whether or not it was the
administrative burden which was causing more terminations than per-
haps we ought to have. I am glad to see that,.the Commissioner simi-
larly is directing his attention in a very specialized way to that par-
ticular point.

I don t think that the millions of American workers who consider
this one of the greatest achievements of law since social security, should
feel that we are putting in jeopardy the statutory scheme contained
in ERISA.

Commissioner ALFXANDEr. Do you have figures now to respond to
Senator Javits' question?

Mr. TLrurE. We do have some figures, Senator. The fact is that some
statistics have been gathered .They are obviously very preliminary on
what are the reasons. We ask that when we have an application for
termination, when they seek a determination from us we ask for the
reason for terminating and we find only about 5 percent at the most,
could be related to administrative burden. Their principal concerns
have been the economic situation. Plans have gone from pension plans
to profit sharing plans. But from all statistics we have now seen, the
actual plans that referred to the administrative burden as such, as the
reason for termination, are minuscule.

One thing more about the numbers that the Commissioner didn't
bring out, of the 5,000 some plans that PBGC reports as having filed
a notice of intent to terminate-which are not necessarily termina-
tions because PBGC does arm twisting and tries to prevent a plan that
has gone through a termination notice from actually carrying it
out-

But, even assuming these 5.000 are not discouraged, maybe 75 or 80
percent of those 5,000 are small plans representing less than 50 par-
ticipants. So that the big part of the 5,000, maybe 4.000 of that, repre-
sents a very small employee community. The very large number of
participants relatively are encompassed in a very small number of
terminations. So, again, the numbers are too raw to be taken seriously.

Our own predictions are much closer than what has been charac-
terized as the PBGC prediction. We are predicting perhaps 10,000
plan terminations, which represents 1 percent of the community of
pension plans. Not a very large number. In any year it would have to
be taken into account as a likely eventuality. In the year 1975, most
likely, plans would have looked at this morass, been frightened by it,
and if they were going to jump out, they would have jumped out in
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1975, before they got into the clutches of the system, if you will. So I
don't think we are seeing here numbers that we shouldoverreact to.
We must take them seriously, obviously. We are looking at these num-
bers. We are watching the trends. But there has been a vast distortion
and a vast expression of concern about something that we think is not
yet in any way demonstrated to be a great exodus from the pension

community. We don't see it happening from anything like the paper-
work burdens.

Senator JAvrrs. Will you in due course be able to give the compari-
son figures between the plan terminations, and applications in light
of the absolute number of plan terminations and applications, the
size of the plans involved in terms of participants and retirees and the
monetary size of the funds effected.

Mr. LimnE. Yes, sir, we certainly can.
[The information referred to follows:1

BENEFIT PLAN DETERMINATION LETTERS, JANUARY-DECEMBER 1075

CORPORATE EMPLOYEE BENEFIT PLANS

Profitsharinl Pension or
and stock annuity

bonus plans plans

Determination letters Issued with respect to:
1. Initial qualification of plans:

(a) Plans approved .............................................. 14,720 1 1:319
Particip.atng employees I ...................................... 161,872 626, 575

(b) Plans disapproved ............................................ i 1 156
2. Termination of plans .................................................. 3, 558 4 550

Cases closed without issuance of determination letters ........................... 1, 474 1 993

I Total employment under all approved plans was 2,584,497.

BENEFIT PLANS FOR SELF-EMPLOYED PERSONS

Profitsharing Pension Bond purchase
plans plans plans

Determinations Issued with respect to:
1. Initial qualification of plans:

(a) Plans approved ............................... 301 230 2,017
Participating employees ....................... 1,982 804 2,394

(b) Plans disapproved ............................ 4 5 44
2. Termination of plans .................................. 29 38 8

Cas closed without Issuance of determinations ................ 65 61 163

Senator JAvrrs. The last thing I would like to say, Mr. Chairman, is
naturally, as one of the authors of the act, my-col leagues and I were
heartene'd that you were able to cut down paperwork by new regula-
tions. I think tat I would express the feeling for a number of us in
urging you to continue that process and not rest. It will be extremely
helpful to us in continuing the most efficient and, effective reform of
pension fund abuses if needless bureaucratic excesses are eliminated.

The thing that concerns me is that just as people drop away from the
plans, perhaps prematurely and factors of that sort and so many are
coming into it for I really am every reluctant to see amendments to
the ERISA prematurely which may materially detract from its bene-
fits to the working people. They are all our basic concern. Therefore,
you will help us with that great national objective which is based upon
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worker fidelity to the system, if you will continue to strive further for
more efficient reporting and disclosure requirements and not rest on
the current reductions in the size of the reporting forms. I would
hope that you and your associates will proceed along-that line.

Mr. ALEXANDER. We certainly will. We have no intention of deciding
that we have reached final design or, indeed, that the problem has been
solved.

Furthermore, as a member of the Commission on Federal Paper-
work, I would have no intention of permitting this agency to reach
that conclusion even if it were-which it is not--otherwise inclined.

Now, this completes our statement, Mr. Chairman. We will be glad
to answer further questions.

Senator JAvrrs. Thank you very much. I appreciate your statement.
Senator NELSON. Let me ask you a question. I have no way to

independently judge this, but Mr. Bruce G. Fielding and Company
submitted a cost breakdown on 10 plans which you. probably haNoe
looked at; they involve one person up to 30. Mr. Fielding, as you also
know, is a member of the Paperwork Commission. You have testified
that you have substantially cut the paperwork required from pre-
ERIA periods to post-ERISA. Yet, he in submitting samples ol' 10
plane, he submits one of 30 employees which annual costs before
ERISA was $1,912.80 per participant; then he says under the same
plan with 30 employees after ERISA, the cost went from $1,912 to
$4,302, and from $64 per participant to $143 per individual.

Now, what would be the explanation of that?
Mr. ALEXANDER. Two things: First, I think very highly of Mr. Field-

ing. We serve together on the Commission of Federal Paperwork and
he is a member of my small business advisory committee and a very
valuable member.

Second, I am not sure whether Mr. Fielding built in an inflationary
element into his cost comparisons.

Third, I believe that Mr. Fielding's figures were developed on the
basis of earlier preliminary forms that were much more detailed, forms
that we have now curtaileA greatly.

Senator NELSON. This is from last fall, I am told.
This thing was last September.
Mr. ALEXANDEP. Much has happened since last September, and I

believe Mr. Fielding's figures would be materially changed by what we
have done.

Senator NELsoN. I see.
It would be interesting to see a sample breakdown since you have

amended the forms and shortened them as to what that actual cost is.
Mr. A xADN= . Mr. Fielding did make a statement at the Paper-

work Commission hearing on this particular problem, and he compli-
mented the IRS in making a vast reduction in the costs of compliance
with ERISA. We will be glad to supply that for the record because I
am now uncertain as to what dollar figure he used.

Senator NELSON. It was September, so obviously he was not using
your new forms.

Mr. ALE XANDER. This statement was made last week.
Senator NELSON . We would like to have it.
Mr. ALEXANDER. I think your staff was represented and I think

perhaps they have the figure.
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Senator NiusoN. We will receive it for the record.
Any other questions?
Senator JAvrrs. No thank you.
Senator NELSON. hank you very much, gentlemen. We appreciate

your taking time to come over this morning.
[The colloquy between Messrs. Fielding and Lurie, referred to above,

and the prepared statement of Mr. Alexander follow. Oral testimony
continues on p. 140.]

Commissioner FiELDiNG. I have two things I would like to mention. One is
that I think we ought to understand the impact of what IRS has done in
simplifying forms. We feet that it will affect 580,000 some employers, and we
feel that it will reduce the accounting-by approximately one-half billion dol-
lars. That is what they have done, and I think they deserve tremendous credit,
even though I am an accountant, and it is cutting down my income, I am all
for it. I would like to ask you, Mr. Lurie, do you feel that ERISA would be
less of a burden to employers if there wasn't dual administration problems?

Mr. Lua . You ask a question. I would say that I would think yes, that the
necessity of satisfying two agencies, try as they might, and successful as they
have been, to coordinate their efforts and their rules, is complicated by the
dual agency control, for employers.*

STATEMENT BY DONALD C. ALEXANDER, COMMIssIoNER or INTERNAL IEVEYxuE

I welcome this opportunity to be with you today to discuss the progress which
the internal revenue service and the Treasury Department have made, thus far,
In the implementation of the employee retirement income security act of 1974. I
particularly want to review with you those actions which have been designed to
reduce the burden on small business.

As you know, the enactment of ERISA brought with it the promise of meaning-
ful reform in various problem areas relating to employee retirement benefits,
such as participation, vesting, funding and disclosure of information regarding
the plan's administration. This reform, however, created an enormously difficult
administrative task-to establish, within 90 days, a separate office within the
IRS of employee plans and exempt organizations under the supervision and di-
rection of an assistant commissioner (with its attendant organizational and
staffing problems) ; and to develop regulations and guidelines to enable hundreds
of thousands of employers to adopt new plans, or amend existing plans, to con-
form to the new requirements. For most employers, the day of reckoning was lit-
tle more than 1-year away, although for some employers, ERISA was to be
effective immediately.

Since the creation of the office of the assistant commissioner Just over one
year ago, we have worked continuously to implement the various and complex
provisions of the new law. It is a monumental endeavor which is further com-
plicated by the fact that we share some of our administrative responsibilities
under ERISA with the Department of Labor and the Pension Benefit Guaranty
Corporation. In this regard, we have worked closely with these agencies, par-
ticularly in coordinating our efforts in minimizing the duplication of reports that
are required to be filed under ERISA.

I fully appreciate that many small employers are concerned that ERISA 6
might result In increased costs and administrative burdens. In the discussion to
follow. I will outline some of the actions we have taken, and some of the
directions we plan to take, which I believe will alleviate much of the difficulty
and costs employers have feared. In addition, I have included, as Appendix I,
a listing of all of the announcements and releases that we have issued under
ERISA.

In recognition of the need to provide an immediate and complete set of interim
guidelines to facilitate the adoption of new plans or the amendment of existing
plans in conformance with ERISA requirements, the service, on November 5,
1975, published two technical information releases, Tri-1415 and 1416, which
announced, respectively, a compendium of authoritative rules, known as the
ERISA guidelines, and the creation of special reliance procedure.

*Transcript of hearings of Commission on Federal Paperwork, Jan. 29, 1070, pages
100-101.
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The EIISA guideliness conitlItute a 'Siet of interim rules which an employer,
will nekl to satsfy the ERISA requirements, and consist of all the qualification
requireMents published prior to November 5, 1975 by the service and the DOL
as temporary 0ri proposed regulations, revenue rulings, revenue procedures, ques-
tions and answers, technical information releases and other issuances. The
ERISA guidelines, independent of the special reliance procedure, may be relild
upon until amended or supplemented by the issuance of final regulations or other
rules.

Under the special reliance procedure, the service and the DOL offer employers
who are establishing a new plan, or amending an existing plan which must com-
l)ly with ERISA, a stabilization of rules for a period, known as the reliance
period. Under the interim guidelines and the special reliance procedure, such
Ilans will be deemed to have satisfied the requirements of ERISA for at least
one plan year. The special reliance procedure, in effect, "freezes" the qualifica-
tion requirements of ERISA, for those who comply with the ERISA guidelines,
for their entire plan years commencing on or before December 31, 1976. In other
words, except in rare and unusual circumstances, regardless of the issuance of
final regulations which may amend or supplement the rules which comprise the
ERISA guidelines, an employer will not be required to amend its plan to comply
with such new regulations or guidelines for the duration of the reliance period.

Employers may presently take advantage of the special reliance procedure by
adopting their plans or plan amendments on or before May, 1971. Furthermore,
although it is not required by the special reliance procedure, employers who wish
totil assurance of their satisfactory compliance may obtain advance determina.
tion letters witb regard to their adoptions by filing toeir plans or amendments
prior to September 2, 1976.

The ERISA guidelines and the special reliance procedure are by no means t
"cure-all" for the problems of employers who must. deal with the additional
burdens of the new law. Their availability, however, should significantly ease
the transition for employers who seek to bring their plans into compliance.

Furthermore, our efforts have not ceased with the publication of these two
TIR's. Many of the proposed and temporary rules which comprise the ERISA
guidelines are the subject of regulations projects. I am confident thit the experi-
ence we have gained over the last fifteen months, together with the numerous
comments and suggestions from employers and practitioners with regard to the
existing interim guidelines, will lead to final rules and regulations that are
reasonable and equitable, and effectively fulfill our responsibilities under the law.

A major problem which has been encountered in our attempt to clarify the
requirements of ERISA is Revenue Procedure 75-49, which was issued in TIR-
1411, dated November 3, 1975. Rev. Proc. 75-49, implementing the nondiscrim-
ination requirement in sections 411(d) (1) (B) and 401(a) (4) of the code on'the
basis of guidelines set forth in the ERISA conference report (at page 270), at-
tempted to provide objective guidelines for determining whether the "4-40 vest-
ing" rate set forth therein will be required by the service for purposes of all
advance determination letter.

Comments received by the service, however, have suggested that a large number
of employers may not be able to show compliance with the Rev. Proc. without
4-40 vesting. Therefore, in order to provide time for a thorough evaluation of
these numerous comments, and to reconsider the Rev. Proc. without impeding the
processing of advance determination letter applications, the service provided a
temporary alternative, in TIR-1424, dated December 9, 1975, which announced
Rev. Proc. 76-1, which provided that during this interim period, an applicant
may request in writing that Its application be processed without regard to the
requirements of Rev. -Proc. 75-49. HoweVer, a determination letter so Issied
would contain a caveat to the effect that such letter is not a determination as to
whether 'the vesting provisions of the plan satisfy the nondiscrimination require-
ment of the code.

Further comments indicate, however, that the temporary alternative provided
by Rev. )'roc. 76-1 may not be sufficient to encourage the unimpeded processing of
advance determination letter applications. Therefore, further guidelines, de
signed to permit employers to adopt new plans, or to amend existing plans without
delay, pending the final reconsideration of Rev. Proc. 75-49, have now been devel-
oped by the service. These new definitive guidelines set forth the "prior letter
test" and the "facts and circumstances test" to be uved as additional alternatives
to the application of Rev. Proc. 75-49. Also, they continue to permit applicants to
request, in a manner similar to that provided in Rev. Proc. 76-1, that a caveated
letter be Issued without determining whether the vesting provisions satisfy the
nondiscrimination requirement.

67-538-70 ---- 9 -
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These guidelines emphasize the existence of prior favorable determination
-letters for existing plans, and the surrounding facts and circumstances for new
as well as existing plans, in determining whether the vesting provisions satisfy
the nondiscrimination Mrequirement of the code. This new procedure is intended
to be interim only, pending final reconsideration of Rev. Proc. 75-49, and may
be uesd in conjunction with the special reliance procedure. Those final guide-
lines resulting from completion of our reconsideration of Rev. Proc. 75-49 will
be published first in proposed form with full opportunity for public comment,
and will not be applied retroactively.

As I mentioned, the changes brought by ERISA are sweeping and comprehen-
sive. The sheer volume of interpretative materials to implement ERISA presents
a tremendous administrative challenge There is a danger that the interpretative
guidelines under statutory provisions will themselves be too formidable for all
but the most highly-trained individuals. We have, therefore, made a concerned
effort to issue guidelines which may be easily followed by the public. For this
reason, we have published significant interpretative materials in the form of
Vuestions and answers which cover issues relating to the qualification of defined

ntribution plans (TIR-1334), and defined benefit plans (TIR-1403), plan
mergera and consolidations (TIR-1412), and the establishment of employee
stock ownership plans (TIR-1413). We have also issued a plain language docu-
ment relating to individual retirement programs (Pamphlet 590), and we are
presently revising other such documents regarding employee plan matters to
take into account the impact of ERISA.

In recognition of the burden placed upon employers, plan administrators, and
practitioners in complying with ERISA, the service developed and conducted 136
ERISA seminars on a nationwide scale, with the prime objective of providing
pension plan -practitioners instructions on the preparation of IRS forms as well
as clarification on technical matters. Through these seminars, approximately
24,309 participants were provided guidance and instruction in the conformance
and application processes in order that all plan submissions could be handled as
expeditiously as possible.

Furthermore, we have devoted a very large segment of our field personnel to
the operation of a day-to-day taxpayer assistance program relating to ERISA.
The service will continue to provide such assistance to the fullest extent that
our budget constraints will permit.

In the press release of January 23, 1976, you expressed concern over the
administrative and financial impact of ERISA on small businesses. I would like
to take this opportunity to relate the actions we have taken to simplify the
reporting requirements for such employers. And let me preface my remarks in
this regard by noting that our actions in reducing the reporting burden have been
accomplished despite the considerable growth in the complexity of the law.

Prior to ERISA, both large and small corporate employers were required to
file Form 4848, schedule A to Form 4848, and Form 4849. Also Form 900-P, was
required to be filed by each fiduciary. Form 990-P and its schedule A have now
been eliminated. The above forms totaled 11 pages of filing requirements. In
addition, DOL required a 16 page Form D-2 for plans with 100 or more partici-
pants but did not require reporting by small plans (fewer than 100 participants).

For self-employed individuals or partnerships with Keogh (HR-10) plans,
IRS required-Form 4848A, and Form 990-P plus schedule A to 990-P, for a total
of 4 pages for each plan. There was no DOL reporting requirement for Keogh
plans prior to ERISA except for those plans with 100 or more participants.

With the passage of ERISA, we (IRS and DOL) were charged with develop.
Ing reporting forms for administering the provisions of the act which signifi.
cantly expanded both the scope and content of reporting requirements of pension
benefit plans.

A 4 page Form 5500 was developed for reporting by large plans to both
IRS and DOL, plus a 1% page Form 5504 to be filed with IRS to support the
income tax deduction. If the plan is a defined benefit plan, a 1% page schedule B
(with actuarial information) with an attachment which will not generally
exceed 1 page is required for both IRS and DOL and, if the plan is funded in
whole or In part by insurance contracts, a 1% page schedule A (insurance infor.
mation) i required by DOL. A listing of all assets is required for both IRS and
DOL for all large plans not wholly insured. If an employer has more than one
plan, IRS requires a % page transmittal Form 5501. IRS does not require the
fing of an accountant's statement for each plan. This amounts to a total of
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10'/ pages maximum for large plans plus the accountant's statement (which is
for D), and a listing of all assets, as compared to 27 pages priot to ERISA.
Form 5500 will be filed by some 25,000 large corporate plans covering about 30
million employees.

Inrespon" to considerable public concern on this question, we have developed
for small corporate plans (those With fewer than ,10 participants). a 2 page
lorm 55O-C to be filed with 'both IRS and DOL (only page 1 filed with IRS)
plus a 1% page Form N)4 to be fled with IRS to. support the Income tax deduc-
tion. If th6 plan i6- a defined benefit plan, a 1% page schedule B (actuarial
information) with an attachment which will not generally exceed 1 page is
required for both IRS and-DOL;, and if the plan is funded in whole or in part
by insurance contracts a 1' page schedule A (insurance information) is required
by DOL. For L .y plan that is not wholly .ensured, a listing of all assets is
required for DOL. If an employer has more than one plan, IRS requires a.%
page transmittal Form 5501. This results in a maximum total of 8 pages, plus
the listing of all assets fo- small corporate plans, to satisfy both IRS and DOL.
as compared to 11 pages for IRS alone prior to the expanded reporting require-
ments of ERISA. However, it should be pointed out that a small business person
with a single defined contribution plan that is not funded by insurance con-
tracts will be required to file only 3% pages with both IRS and DOL (plus the
listing of all assets with DOL), as compared to 11 pages for IRS alone prior to
ERISA. Form 5500-C will be filed by about 475,000 small corporate employers
covering approximately 5.7 million employees.

For self-employed business persons with Keogh (HR-10) plans, a 2-page Form
5500-K was developed. If the self-employed individual has no common-law
employees (about 300,000 plans fall into this category), he/she is required to
file only page 1 of Form 5500-K with IR8 plus a % page Form 550 to support
the income tax deduction. This is a total of 1 pages as compared to 4 pages prior
to ERISA. DOL does not require Form 5500-K if there are no common-law
employees.

For self-employed business persons who have common-law employees, the 2-
page Form 5500-K is required by both DOL and IRS only (page 1 for IRS-Y.
In addition IRS requires the I. page Form 5505 to support the self-employed
Individual's income tax deduction and a 1% page Form 5504 to support the
deduction for the common-law employees. If the plan is a defined benefit plan
a 1% page schedule B (with actuarial information) is required by both IRS
and DOL and, if the plan is funded by insurance contracts, schedule A (1%
pages) is required by DOL. This results In a maximum of 7 pages as compared
to 4 pages prior to ERISA. However, If the plans a defined contribution plan
(and most Keogh plans are), and not funded by insurance contracts, only 4
pages are required to be filed which is the same as the number of pages prior
to ERISA. Approximately 100,000-150,000 Keogh Plans have common-law
employees.

Thus, we believe we have kept reporting requirements to a minimum by
developing 3 different building block forms with separate deduction forms and
schedules, rather than having an employer try to determine which portion of
an all inclusive form applies to him/her. Also, we have extended the due date
of the return from 4% months to 7 months after the end of the employer's tax
year. Under these new rules the earliest date upon which the new returns
will have to be filed will be July 31, 1976. The forms are scheduled to go to
print in early February, and should be available by late February or early
March.

I might add that for individual retirement accounts (IRAs), we have de-
veloped a 2-page Form 5329 that is to be filed with an IndivIdual'S Form 1040.
Actually, page 1 contains only 2 questions plus name and address, while page 2
will require the completion of only 6 line items if an individual makes no excess
contributions or has no premature distributions, prohibited transactions or roll-
overs. The financial information required on Form 5329 will be supplied on
Form 5498 by the bank, insurance company, etc., with which the individual
established the IRA. We have estimated earlier that from 1% to 2 million
IRAs would be established in 1975; however, recent newspaper accounts which
reflect the response to our IRA program, indicate that our estimate may be low.

I have briefly outlined some of the measures we have already taken to deal
with the problems of administering ERISA. Further, I would like to mention
some of the new directions which we are considering to facilitate employers'
efforts to comply with the act's requirements.
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Presently, we are focusing attention on the development of procedures and
methods to streamline and sOmplify the preparation of initial plans and amend-
ments, and the processing o1 applications for determinations. These procedures
go beyond the traditional type of service guidelines, and include the publication
of standard paragraphs that can be incorporated into practitioners' own plans.

Furthermore, the service is developing a model profit-sharing plan, money
purchase plan, and defined benefit pension plan, which could be adopted by an
employer. Some procedural questions must 1)e resolved before a model plan can
be issued. For example,- no final decision has been made as to whether the
employer's adoption of a model would warrant automatic qualification of the
plan under section 401(a) of the code, or whether some initial brief review of
the 'case by the district office would be required prior to the issuance of a
favorable determination letter. In either event, however, I am certain tiat the
adoption of a model plan, or the use of standard paragraphs, would substan-
tially reduce the time, cost and difficulty involved in drafting an acceptable plan
and in obtaining an advance determination letter.

Another innovation which the service is about to announce is a procedure
that will permit law firms to establish money purchase pension and profit-
sharing plans, and, in time, defined benefit plans, as patterns which may be
submitted to local district offices for approval as to form, similar to a prototype
plan.

These plans, to be known as District Approved Pattern Plans, once approved
by the service, may be adopted by a number of clients, which, we hope, will
help to reduce plan drafting costs. Subsequent employer submissions of the
District Approved Pattern Plan may be made to any district office, and should
be processed and accepted in a reasonably short period of time since a copy
of the letter informing the law firm of the acceptability of the plan will accom-
pany subsequent submissions. These plans will be available to other practitioners
for their use in creating their own pattern plans.

It is also anticipated that the service will permit law firms to amend their
District Approved Pattern Plans when the need arises. A letter will be sent
to the law firm stating that the amended plan is acceptable for future sub-
missions pursuant to the pattern plan program.

I would now like to address the subject of plan terminations, a problem which
Is of particular concern to all of us. There are frequent and often alarming
discussions of the extent to which ERISA has been responsible for an increasing
number of plan terminations. I would like to cite a case that received nation-
wide television publicity as an Illustration of the many ways in which ERISA
Impacts on a pension plan. During a news interview an employer stated that
his plan was being terminated by reason of additional reporting and adminis-
trative costs and that, as a result, employees were being deprived of future
benefits. Our review of the case suggested that, as we commonly discover, several
factors played a part in the decision to terminate the plan, Including business
hardship and. funding cost increases.

To illustrate, the vesting provisions of the plan in question, prior to termi-
nation, required 89 years of employed coverage before 100 percent vesting would
be attained. Presumably, only a few long-term employees would receive fully
vested benefits under such a provision. As you are well aware, the minimum
vestinz requiremtnts of ERISA call for a much faster rate of vesting to insure
that employees with significant periods of service receive benefits under a plan.
Thus. ERISA will, in faet. place additional burdens on such emnloyers, since
more rapid vesting results in the additional costs associated with providing
greater benefts.

As illustrated by the above case, one of the sources of the additional cost to the
employer of maintaining a plan is a direct result of the legislation's objective,
that is. providing a mechanism whereby an employee's benefits are protected and
assured. Thuq, many employers will face increased plan costs solely attributable
to the amendment of the participation, vesting and funding provisions of the
plan. since delivering more benefits to more employees inevitably costs more
money.

Compounding the problem of identifying the real effect of ERISA on plan
terminations, is the economic climate of the last three years. According to an SEC
report on the asset hn'lngs of private noninsured pension plans, the book value
of these hnldlngq iMrnensed from $117.5i billion at December 81, 1972 to $188.7
billion at December 31, 1974. At the beginning of this two-year period the market
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value of these holdings has 131 percent of the book value, but two years later the-
market value had dropped by $42.6 billion, and then represented only 84 percent
of the book value. This substantial decrease in market value has required in-
creased contributions to the plans during this period.

At the same time, inflation reached record levels. With benefits geared to rising
compensation levels, plan liabilities were increasing substantially. The BEC re-
-port stated that the employers contributing to the funds being studied, con-
tributed on the average, 18 percent more in 1974 than in 1973. Furthermore,
these increased costs have come at a time when many businesses were facing
decreased profits, or losses. It is not surprising, therefore, that, in light of such
economic conditions, the additional costs and contributions are cited as the rea-
son for termination of many plans.

The varied and numerous influences on plan costs mentioned above make it diffi-
cult to assess precisely the effect that ERISA has had on plan terminations. This
assessment becomes even more speculative, however, when one begins to coin-
pare the number of terminations reported before and after the enactment of the
law. (This data is summarized in tables 1 and 2 of Appendix II.) Prehaps the
most important fact to keep in mind when making these comparisons is that
reporting of the intent to terminate a plan first became mandatory under
ERISA.

For purposes of illustration, the "Study of Pension Plan Terminations, 1972"
was published by the Department of Treasury and the Department of Labor. The
study was based on 1227 applications for determination letters in connection with
plan terminations of defined benefits plans, during the 12 month period ending
August, 1972.

PBGC recently reported that they had received 5035 notices of intent to termi-
nate defined benefit pension plans during calendar 1975, and commented that this
number represented four times the number anticipated when ERISA was adopted
in 1974. These figures caused quite a bit of concern. However, the 1972 figures
represent those terminations which were reported to the IRS. Since reporting
was not mandatory then, as it is now, we have no statistics on how many plans
were terminated and did not notify the IRS during the 1972 period. It is reason-
able to assume that if mandatory reporting requirements had been in effect in
1972 that the figure for that period would have been higher.

A furtherfactor that should be considered In comparing the number of termina-
tions, before and after ERISA, is the number of plans in existende during the
respective periods. In 1972, there were approximately 328,000 plans of all types
in effect at the beginning of the period studies. At the beginning of 1975, this
figure rose to 485,000 plans. Therefore, one would expect a corresponding In-
crease in the number of terminations even if the rate remained constant.

Finally, any look at the-effects of ERISA on plan terminations should be meas-
ured against plan starts in the same period. We know that the first full year after
enactment was a year of great uncertainty for employers and pension advisors.
Nevertheless, 1975 saw the adoption of 32,062 new corporate pension ani profit-
sharing plans. During the same year we issued 8,108 determinations on termina-
tions of corporate plans of all types.

In summary, the effects of ERISA on plan terminations, and the -significance
of terminations data, are not easily discernable at this time. We have included
as tables 8, 4, and 5 of appendix II results of studies conducted by IlS, Labor
and the PBGC, which report the reasons given by employers for plan terminl-
tions. Unfortunately, these studies are not complete since the pre-ERISA studies
reflect only those terminations reported to IRS. and the post-ERISA study re-
flects only a sample of plans reported to PBGC. We expect that, by improving our
method of collecting data on the reasons for plan terminations, we will have a
more precise evaluation on the impact of ERISA on plans in the future.

Finally, while legislative recommendations are matters for the treasm, not for
I1S, I think I can make several general observations. First, the call for tax

simplification, which is echoed time and again is nowhere more in need of realiza-
tion than In the pension area. This legislation, which hears on tens of millions of
participants, over one million employers and countless fiduciaries and profes-
sionals serving the area, in achieving the ultimate in equity has also achieved the
ultimate in complexity. The tension between writing a statute that overcomes all
the evils that have been perceived and one that is readily comprehensible by the
average reader has, in the case of ERISA, been resolved, some will say, too much
in favor of the former. Difficult as it is to nchleve a perfect balance In matters
such as this, some greater attempt to accomplish it would doubtless be useful.
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Next, In the case of lengthy and highly technical legislation such as the 1974
pension legislation, I would suggest that the congress consider allowing more "lead
time" between enactment and the effective date of the major provisions. In the
case of this act, most of the qualification provisions became effective-in the case
of plans not In existence in January 1, 1974-for plan years beginning after Sep-
tember 2, 1974. In the case of other plans, most provisions became effective for
plan years beginning after December 31, 1975. I respectfully submit, that we and
the public, could have used more time.

A final, and related, point Is that, in such a long and complex piece of legisla-
tion, the Congress may wish to consider staggering the effective dates of major
provisions. A large number of our rules were published during the fall of 1975,
and we have received comments to the effect that it is simply more material thtn
a practitioner can assimilate In the time available, even though longer than
normal comment periods were provided in most eases.

APPENDIX I

REoULATIONS

Sept. 23, 1974 (T.D. 7825)
Dec. 10, 1974 ----------------------

Dec. 1974 (T.D. 7335)

De. 2, 1974 (T.D. 7338) -----------
Jan. 6, 1975 (T.D. 7339)

Jan. 13, 1975--r

Feb. 4, 1975 -----------------

Feb. 0, 1975, Notice of proposed rule-
making.

*Feb. 21, 1975, Notice of proposed
rulemaking.

(Mar. 5, 1975) Feb. 24, 1975 --------

Mar. 6, 1975, Notice of proposed rule-
making.

Mar. 17, 1975 (T.D. 7847) ---------

Apr. 21, 1975 (T.D. 7354)

Apr. 21, 1975 (Notice of proposed
rulemaking).

Apr. 28, 1975 (Labor Department
exemption procedure 408(a) of
FRIA).

Apr. 80, 1975 (Notice of proposed
rulemaking).

Disclosure of plan information to PBGC.
Procedural rules re public inspection of

rulings and determination letters.
Election re valuing bonds, etc., constitut-

Ing assets of retirement plans.
Election re retroactive plan amendments.
Election of lump-sum distribtulon treat-

ment undpr IRC Sees. 402 and 403.
IIearings on proposed exemptions from

prohibitions on transactions between
benefit plans and broker-dealers (IRC
4975).

Intrim exemption under ERISA See. 406
and IRC Sec. 4975.

Exception for certain insurance contract
plans from minimum funding standards.

Individual retirement accounts.

Corrections-Proposed procedural rules
with respect to public inspection of cer-
tain ruling and determination letters.

Foreign subsidiaries or domestic subsidi-
aries engaged in business outside the
United States.

Election to come under new provisions of
ERISA relating to participation, vesting
finding, and form of benefit.

Election with respect to changes in vesting
schedule under IRC 411(a) (10) (B).

Proposed regulations under IRC 4, 50A,
72(m), 401 (c), 401(d), 401(e), 404(e),
901, and 1879 (H.R. 10 Begs.).

Department of Labor exemption procedure
for handling special exemptions from
the restrictions of sections 408 and 407
(a) of ERISA. Contains cross reference
to TIR-1867 Issued Apr. 26, 1975 for
IRS procedures for handling special
exemptions under IRC 4975(c) (2).

Regulations linder IRC 62. 72, 101. 122,
402, 408. 405. 652, and 1804. (LumIp 1int

distributions.)

e

1r

4

*Modification of proposed TIR Regs. dated July 3. 1975.
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REGULATO s--Continued

June 4, 1975 (T.D. 7858) -----------

June 4, 1975 (Notice of proposed
rulemaking).

June 9, 1975 (Correction notice to
T.D. 7358).

June 9, 1975, Correction notice to
notice of proposed rulemaking.

June 9, 1975, Notice of extension of
exemption under section 4975.

June 17, 1975 (Correction notice to
T.D. 7358).

June 27, 1975 (T.D. 7863)-------

June 27, 1075 (Notice of Proposed
rulemaking).

June 30, 1975 (Proposed rule-
making).

July 3, 1975 (*modification of pro-
posed TIR Regs. of Feb. 21, 1975).

July 14, 1975 (T.D. 7867)--------

July 14, 1975 (Notice of proposed
rulemaking).

July 24, 1975 (T.D. 7871)--------

Aug. 1, 1975 (No T.D. number for
statement of procedural rules).

Aug. 8, 1975 (Notice of proposed
rplemaking (Jointly with DOL)).

Aug. 8, 1975 (Proposed exemption
hearing on exemption and rule-
making proceedings).

Aug. 14, 1975 (Correction notice to
definitionn of fiduciary").

Aug. 20, 1975 (Pension Benefit
Guaranty Corporation-notice of
proposed irulemaking).

Sept. 8, 1975 (Labor Department
minimum standards).

Sept. 18, 1975 (Notice of proposed
rulemaking).

Sept. 22, 1975 (Pension Benefit
Guaranty Corporation (Not IRS
Reg.) ).

Sept. 23, 1975 (Correction notice to
notice of proposed rulemaking).

Notification of interested parties regard-
ing qualifications of certain retirement
plans.

Notification of interested parties regard-
ing qualification of certain retirement
plans.

A sentence was added to the end of limra-
graph (b) (1) of 11.7476-1 in T.I). 7358
published on June 4, 1975.

Several wording changes were made to the
proposed regulations published on
June 4, 1975 relating to notification of
interested parties.

Prohibitions on securities transactions
with certain broker dealers, reporting-
dealers, and banks.

Accrued vacation pay.

Election by a church to have participation,
vesting, funding, etc.

Requirements for depositing certain em-
ployment taxes.

Domestic international sales corporation
requirements.

Individual retirement accounts.

Determination relating to qualification of
certain retirement plans.

Determination relating to qualldcation of
certain retirement plans.

Temp. Regs. relating to disclosure to the
DOL and the PBOC of information re-
lating to certain determination letters.

Determination letters of employees' plans
and trusts.

Definition of fiduciary.

Proposed exemptions under swc. 4975 re
certain classes of transactions involving
employee benefit plans and certain
broker-dealers, reporting dealers and
banks.

Changes made in me. 54.4975-9 in pmra.
(c) (1) and see. 54.4975-9 on page 888W1
first column, para. (D) of FR Doc. 75-
20865 dated Aug. 8, 1975.

Disclosure and amendment of records
under the Privacy Act.

Rules and regulations for ninlinum
standards for employee pension benefit
plans.

Definitions of multemployer plan and
plan administrator.

Guaranteed benefits.

A reference change was made to ihe pro-
imsed Regs. published Sept. 18, 1975 re-
latIng to definition of multiemiployer

Silan mind plan administrator.
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RmuLATioxs-Continued
Sept. 23, 1976 (Notice of proposed

rulemaking (cross reference)).

Sept. 23, 1975 (Labor Department
employee benefit plan).

Sept. 29, 1975 (T.D. 7877) ---------

Sept. 30, 1975 (Notice of pension and
welfare plans, forms developed
by IRS and DOL (Forms 55
thru form 5500-Schedule B are
listed in your Issuance book)).

Sept. 30, 1975 (Labor Department
pension and welfare plans--an-
nual information returns/report).

Oct. 19, 1975 (Pension Benefit Guar-
anty Corporation).

Oct. 8, 1975 (notice of proposed rule.
making).

Oct. 8, 1975 (T.D. 7379)

Oct 8, 1975, (notice of proposed
rulemaking).

Oct. 3, 1975 (T.D. 7380) ...........
Oct. 7, 1975 (notice of proposed

rules).
Oct. 8, 1975 (notice of proposed

rules).
Oct. 8, 1975 (T.D. 7381)

Oct. 9, 1975 (Labor Department
fidiciary responsibility).

Oct. 10, 1975 (Labor Department
guaranteed benefits correction).

Oct. 10, 1975 (Labor Department
proposed form IBS-1. This form
Is listed is your Issuance book).

Oct. 15, 1975 (notice of proposed
rule).

Oct. 15, 1975 (T.D. 7882) ----------

Oct. 16, 1975 (notice of proposed
rulemaking).

Oct. 16, 1975 (T.D. 7888) ......

Oct. 16, 1975 (notice of proposed
rulemaking).

Oct. 17, 1975 (correction to T.D.
o7381 dated Oct 89,1975).
Oct 17, 1975 (correction to notice

of proposeO rulemaking dated Oct.
8, 1975).

Extension of Interim exemption from
prohibitions on securities transactions
with certain broker-dealers, reporting
dealers and banks.

Extension of Interim exemptions on
securities transactions with certain
broker-dealers, reporting dealers and
Imnks.

Certain retroactive amendments of emu-
ployee plans. (IRC 401(b)).

Annual information returns/report.

Cross reference to annual information on
returns-reports.

Disclosure and amendment of records
under the Privacy Act.

Qualified joint and survivor annuities.

Temporary regulations relating to quali-
fied joint and survivor annuities.

Regulations related to minimum partici-
pation standards.

.Minimum participation standards.
Certain retroactive amendment of em-ployee plans.
Commencement of benefits under qualified

trusts.
Temporary regulations relating to com-

mencements of benefits under qualified
trust.

Interpretive bulletins relating to fidiclary
responsibility.

Correction notice in the Federal Register
Sept. 22, 1975 under guaranteed benefits.

Form EBS-i.

Requirement that benefits under a quall-
fled plan are not decreased on account
of certain social security increases.

Temporary regulations relating to require-
ment that benefits under a qualified plan
are not decreased on account of certain
social security increases.

Nonbank trustees of pension and profit-
sharing trusts benefiting owner-em-
ployees.

Nonbank trustees of pension and profit-
sharing trusts benefiting owner-em-
ployees.

Use of custodial accounts and annuity con-
tracts under qualified pension, profit-
sharing, and stock bonus plans.

Temporary regulations to commencement
of benefits under qualified trust.

Commencement of benefits under qualified
trusts.

4L
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REGULATIO' s--Continued
Aug. 27, 1975 (proposed regulations

for enrollment of actuaries).
Oct. 22, 1975 (correction to notice of

proposed rulemaking dated Oct. 8,
1975).

Oct. 22, 1975 (correction to T.D.
7879 dated Oct. 8, 1975).

Oct. 31, 1975 (T.D. 7886) ----------
Oct. 81, 1975 (DOL-Definition of

the term "fiduciary").
Oct. 81, 1975 (IRS/DOL employee

benefit plans).

Nov. 4, 1975 (Notice
return/report forms).

of annual

Nov. 4, 1975 (Pension Benefit Guar-
anty Corporation).

Nov. 4, 1970 (Notice of proposed
rule--PBGO).

Nov. 5, 1975 (T.D. 7887) ----------
Nov. 5, 1975 (Notice of proposed

rulemaking).
Nov. 5, 1975 (T.D. 7388) ..........

Nov. 5, 1975 (Notice of proposed
rulemaking).

Nov. 0, 1975 (T.D. 7389) --------

Nov. 11, 1975 (DOL--Guidance to
determine coverage).

Nov. 10, 1975 (Retroactive amend-
ments of employee plans).

Nov. 10, 1975 (Minimum participa-
tion standards).

Nov. 12, 1975 (Department of Labor
minimum standards).

Nov. 19, 1975 (Notice of proposed
rulemaking).

Nov. 19, 1975 (T.D. 7390) ----------

,Nov, 10, 1l5 (Department of Labor
employee benefit plans).

Nov. 20, 1975 (Department of Labor
employees benefit plans).

Dec. 12, 1975 (Pension Benefit Guar-
ainty Corporation).

Dec. 17, 1975 (Propoed rules)....

Dec. 19, 1975 (Department of Labor
Management Services Administra-
tion).

Joint board for the enrollment of actu-
aries.

Qualified Joint and survivor annuities.

Temporary regulations relating to quali-
fled Joint and survivor annuities.

Definition of Fiduciary.
Definition of terms used in subehapters

C, D, E, F, and 0.
Extension from prohibitions respecting

certain classes of transactions involving
employee benefit plans and certain
broker-dealers, reporting dealers and
banks.

Announcing extension of comment period
for annual return/report forms in the
FR Sept. 80, 1975.

Allocation of assets--proposed determina-
tion of payable benefits.

Guaranteed benefits--proposed limita-
tions.

Minimum vesting standards.
Regs. relating to minimum vesting

standards.
Employees of organizations under common

control.
Employees of organizations under common

control.
Temporary regulations relating to dis-

closure statement regarding individual
retirement accounts, individual retire-
ment annuities, and endowment con-
tracts.

Definition of terms used in subchapters C,
D, E, F, and G of this chapter.

Announcing extension of time for com.
inents relating to certain retroactive
amendment of employee plans, appeared
In F.R. Oct. 7, 1975.

Notice of extension of time for comments
relating to the minimum participation
standard, appeared in the F.R, Oct. 8,
1975.

Announces extension of time for filing com-
ments on minimum standards, appeared
in F.R. Sept. 8, 1975.

Certain trustees of individual retirement
accounts.

Certain trustees of individual retirement
accounts.

Proposed annual reporting requirements

Interpretive bulletins relating to report-
ing and disclosure-independence of ac-
countant retained by employee benefit
plan.

Valuation of plan assets.

Minimum vesting standards; extension of
time for comments.

Proposed class exemptions from respecting
certain transactions in which multlem.
ployer plans are involved.
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Technical Intormation Releases

Sept. 10, 1974 (TIR-1808) . -.....

Sept.11, 1974 (TIR-109)

SepL 12, 1974 (TIR-1810)
SePt. 18, 1974 (TIR-1311)--------
Nov. 12, 1974 (TIR-1315)

Dec. 81, 1974 (TIR-1329) .........
Dec. 31, 1974 (TIR-1380)
Dec.,81, 1974 (TIR-1331)
Jan. 7, 1975 (TIR-1383) -----------

Jan. 8, 1975 (TIR-1334) -----------
Jan. 10, 1975 (TIR-1335)--------
Jan. 13, 1975 (TIR-1330)--------

Jan. 10, 1075 (TIR-1337) ----------

Feb. 3, 1975 (TIR-1344)

Feb. 6, 1975 (TIR-1346)---------
Mar. 12, 1975 (TIR-1851).......

Apr. 11, 1975 (TIR-1363). -

Apr. 22, 1975 (TIR-1300)--------

Apr. 25, 1976
76-26).

(TIR-1367, Rev. Proc.

June 3, 1975 (TIR-1381)

June 0, 1975 (TIR-1382)

June 11, 1075 (TIR-1385, Rev. Proc.
75-31).

July 3, 1975 (TIR-1301)
July 24, 1975 (TIR-1396)

Interim determination letter procedures
(Rev. Proc. 74-88).

Interim opinion letter procedures (Rev.
Proc. 7449).

Rulings procedures.
Public inspection-Applications.
Instructions for preparing 1974 form

1099R.
Prohibited transactions transitional rules.
Prohibited transactions-Excise tax.
Prohibited transactions-Excise tax.
Exemption of certain transactions from

excise tax.
Questions and answers-ERISA.
IRA procedures (Rev. Proc. 75-0).
Determination letters on certain defined

contribution plans subject to ERISA
(Rev. Proc. 75-5).

Proposed exemption from prohibition on
transactions. Notice of hearings on pro-
posed exemption in prohibited transac-
tions cases involving certain broker-
dealers.

Prohibited transactions,-Interim exemp-
tions for certain broker-dealers, report-
ing dealers, and banks.

Investments in underlying assets.
Prohibited Transactions--Interpretation

of last sentence of IRC 4975(e) relat-
ing to investment in shares of employer
regulated investment company.

Questions and answers to provide guide-
lines for applying the amended sick
pay regulations.

Extension of interim exemption from pro-
hibited transaction restrictions of IR
4975 as it relates to certain broker-deal-
ers, reporting dealers, and banks.

Procedures of IRS and Department of
Labor for processing application for spe-
cial exemption from prohibited trans-
actions under IRC (4975(c)(2) and
section 408(a) of ERISA.

Proposed class exemption from prohild-
tions respecting certain transactions in
which multlemployer plans are involved.

Extension of interim exemption from
prohibitions on securities transaction
with certain broker-dealers, reporting
dealers, and banks.

Notifying interested parties of requests
for determination letters relating to the
qualification of individually designed
pension, annuity, profit-sharing, bond
purchase, and stock bonus plans.

Individual retirement accounts.
Guidelines for when an advance for ex-

penses to a disqaiufied pension will not
be a prohibited transaction.

0



135

Technical Information Releases-Contnued

Aug. 8, 1975 (TIR-1397)--------

Aug. 13, 1975
75i -37).

(TIR-1398, Rev. Proe.

Aug. 13, 1075 (TIR-1899)-------

Sept. 5, 1975 (TIR-1401, Rev. Proc.75-38)..

Sept. 17, 1975 (TIR-1408)

Sept. 19, 1975 (TIR-1404, Rev. Proc.75- 42).

Sept. 22, 1975 (TIR-1405) ---------

Oct. 30, 1975 (TIR-1408) ----------

Nov. 3, 1975 (TIR-1410, Rev. Proc.
75-47).

Nov. 8, 1975 (TIR-1411)........

Nov. 4, 1975 (TIR-1412) .........

Nov. 4, 1975 (TIR-1418) -----------

Nov. 4, 1975 (TIR-1414) -----------

Nov. 5, 1975 (TIR-1415)

Nov. 5, 1975 (TIR-1416) -----------

Sov. 6, 1975 (TIR-1418)---------

1. Proposed permanent, exemptions under
see. 4975 re certain classes of transac-
tions involving employee benefit plans
and certain broker-dealers, reporting
dealers and banks.

2. Proposed regulation re applicability of
definition of fiduciary.

3. Hearings on exemption and regulations
proposals (Jointly with DOL).

Modification of Rev. Proc. 75-31 (TIR-
1386), granting additional time to em-
ployers or employee benefit plan admin-
istrators who file form 5301.

Supplements TIR-1329 which outlined
and clarified see. 2003(c) (2) (D) of
ERISA on prohibited transaction ex-
emptions for certain services before
June 30, 1977.

Guidelines to permit the Issuance of opin-
ion letters on the acceptability as to
form of certain defined contribution
master and prototype plans (H.R. 10).

Questions and answers on defined benefit
plans.

Guidelines to permit the issuance of opin-
ion letters on the acceptability as to
form of certain defined contribution
plans that do not include self-employed
Individuals. (Corporate type.)

Extensli-of interim exemption from pro.
visions on securities transactions with
certain broker-dealers, reporting dealers
and banks.

Questions and answers relating to merg-
ers and consolidations.

Determination letters on ESOP's.

Determination letters relating to whether
vesting schedule of plan satisfies the
nondiscrimination requirements of sec-
tion 401(a) (4) of the code.

Issuance of determination on the quail.fiction of individually designed plans.
Questions and answers relating to em-

ployee stock ownership plans (ESOP).
Extension to Nov. 19, 1975, of the period

of time for submitting comments con-
cerning the proposed annual return/
report forms to be filed by plan admin.
istrators as required under 104 of
ERISA and 6058(a) of the code.

Announce the compendium of guidelines
to permit employers to adopt new plans
or amend existing plans to conform to
the requirements of ERISA.

Announce the special reliance procedure
so that new plans or amendments to ex-
isting plan conforming to existing guide-
lines may rely on those guidelines dur-
ing the special reliance period.

Modification of Rev. Rul. 5W-267 to permit
IRA's to invest trust funds In pooled
trusts for qualified 401(a) trusts.
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Technical Information Release-Continued

Nov. 10, 1975 (TIR-1419) - -

Dec. 3, 1975 (TIR-1422) ....-.....

Dec. 9, 1975 (TIR-1424) -----------

Dec. 15, 1975 (TIR-1425)--------

Dec. 15, 1975 (TIR-1426)--------

Jan. 2, 1976 (TIR-1430)..........

Jan. 5, 1976 (TIR-1431)----------

Announce procedures relating to the
issuance of opinion letters for master
and prototype plans. (Rev. Proc. 75-51
and 75-52.)

Announce that qualified pension, profit-
sharing, or stock bonus plans may not
permit the assignment or pledging of
plan benefits as security for loans.

Announcement that Rev. Proc. 75-49 is
being reconsidered and that apple plants
for advance determination letters may
request consideration without regard to
Rev. Proc. 75-49.

Announce that final regulations relating
to IRA's will provide for filing an
annual report form 5498) and that form
1099 is not to be filed. In addition, the
tax consequences of revoking an IRA
were discussed.

Announce that final regulations relating
to lump sum distributions will differ
from the proposed regulations and will
allow distribution to more than one
recipient.

Announce certain conditions under which
renewal or extension of a pre-January 1,
1976, loan made to a qualified employees
plan participant and secured by a pre-
1976 assignment of the participant's
benefit will not affect the plan's quali-
fication.

Announce rules regarding the time that a
contribution to a qualified retirement
plan is deemed to be made. (Rev. Rul.
76-28.)

Announcements

Jan. 0, 1975 (A-75-1 I.R.B. 1975-1)_

Jan. 20, 1975 (A-75-3 I.R.B. 1975-3)-

June 30,
20).

July 14,
28).

July 21,
29).

Aug. 18,
29).

Aug. 25,
84).

Oct. 20, 1

1975 (A. 75-59 I.R.B. 1975-

1975 (A-75-69 I.R.B. 1975-

1975 (A-75-72 I.R.B. 1975-

1975 (A-75-91 I.R.B. 1975-

1975 (A-75-87 I.R.B. 1075-

L975 (A-75-106) - -

Form 5330, return of initial excise tax on
prohibited transactions, is available.

Form 4972. special 10-year averaging
method, for determining capital gain
and ordinary income portions of lump-
sum distributions.

IRS and DOL have jointly proposed class
exemptions form prohibited transac-
tions in multlemployer plans.

Publication 590, tax Informations on in-
dividual retirement savings programs,
is available.

Public hearing on proposed regulations
under TRC 62, 72, 101, 122, 402, 403,
405, 052, and 1304 relating to lump-sum
distributions held on Aug. 12, 1975.

Comments or suggestions may be sub-
mitted by Sept. 2, 1975, on procedural
rules concerning determinations on the
qualification of plans.

Correction of Rev. Proc. 75-5.

New forms 5498-Statement of account
for participants in an IRA and 5499-
annual summary and transmittal of
IRA statements-are available.

.

0



Oct. 28,17

Oct. 15;-'197
41).

Oct. 151, 7
41).

Oct. 29, 197
43).

Dec. 9,14

Dec. 23, 107451).
Nov. 10, 197

45).

Nov. 24, 197
C").

Dtc. 1, 1975
48).

Dec. 15, 197
50.

Dec. 15, 197t
50.

Dec. 22, 197f
51).

Dec. 29, 1975
52).

Dec. 29, 1975
53).

Nov. 3, 1975
1975-44).

Nov. 8, 1975
1975-44).

Dec. 8, 1975
1975-49).
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Announoements-Contlnu6d
(A-6--10)-.Questionis and answers' oa-.difped '"efit

4 (A-7" .R. Issuance of rulings under HlfI8AA

4 (A4-T I.R.B. i974- Inspeeton of appUcatini hnh determtna-
tion letters under ERI8,

4 (A-7494 I.R.8. 1974- Publication of ERISA.'-

(A-74-107)---------- Preparation of Form '1000 R, Statement
for recipients of lump-sum distributions
from profit-sharing and, etrement
plans, for 1974. 4 "

(A-74-112 I.R.B. 1974- Change in annual information return for
Keogh plans.

5 (A-75-128, I.R.B. 1075- Extension of time for cotngents. on the
proposed pension and welfre plans an.
nual Information returns.

5 (A-75-120, I.R.B. 1976- Publication 876, Privacy Act notification
Is available.

(A-75-125, I.R.B. 1975- Questions and answers relating to mergers
and consolidations of employee plans.

I (A-76-180, I.R.B. 197- Questions and answers; employee stock
ownership plans.

I (A-75-184, I.R.B. 1975- Available employee plaas' for&s.

(A-75-186, I.R.B. 197- Form 990-P is no longer required to be
filed by-employees' trust exempt from
taxation under section 501(a).

(A-75-138, I.JIB. 1975- Schedule A (Form 5301) Is no longer re-
quired.

(A-75-140, I.R.B. 1975- Individuals who have established IRA's
are required to file Form 5329.

Revenue Rulings

(Rev. Rul. 75-480, I.R.B. Modification of Rev. Rul. 71-446.

(Rev. Rul. 75-481, I.R.3. Limitations on contkibutiotis or benefits.

(Rev. Rul. 75-5t0, I.R.B. Pooling assets of Individual retirement ac-
counts with assets of group trust. Mod-
ification of Rev. Rul. 56-267.

Revenue Procedures

Oct. 15, 1974 (Rev. Proc. 74-88, I.R.B.
1974-41).

Oct. 15, 1974 (Rev. Proc. 114-89, I.R.S.
1974-41).

Oct. 15, 1974. (Rev. Proc. 74-40, I.R.B.
1974-41).

Feb. 8, 1975 (Rev. Proc. 75-5, I.R.B.
1976-5).

Feb. 8, 1975 (Rev. Proc.o7-, I.R.B.
19754).

May 19, 1975 (Rev. Proc. 75-26;
I.R.B. 197-20).

July 7, 1975 (Rev. Proc, 75-81, X.R.B.
1975-27).

Sept. 2, 1975 (Rev. Proe. 75-87, .R.B.
.1975-85)..-

Interim determination letter procedure.

Opinion letters; master and prototype
plans including self-employed Individ-
uals.

Opinion letters; master and prototype
plans not Including self-employed indi-
viduals.

Determination letters; Individually de-
signed employees' plans.

Individual retirement plans; rulings and
determination letters.

Prohibited transactions; exemption appli-
cations.

Determination letters; Interested party
notifcation.

Determination otters; interested party
'notification.

67-688--76--1O

* -
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Revenue Prooeduros-Continued
Sept. 29, 1975 (Rev. Proc. 75-88,

I.JLB. 1975-89).
Oct. 14, 1975 (Rev. Proc. 75-42, I.R.B.

1975-41).
Dec. 1, 1975 ,(Rev.

1975-48).
Dec. 1, 1975 (Rev.

1975-48).
Dec. 1, 1975 (Rev.

1975-48).

Proc. 75-47, I.R.B.

Proc. 75-48, I.R.B.

Proc. 75-49, I.R.B.

Dec. 8, 195 (Rev. Proc. 75-51, I.R.B.

1975-49).

Dec. 8, 1975
1975-49).

(Rev. Proc. 75-52, I.R.B.

Opinion letters; master and prototype
plans for self-employed individuals.

Opinion letters; master and prototype de-
fined contribution plans.

Determination, letters; individually de-
signed plans.

Determination letters; employee stock
ownership plans.

Guidelines; nondiscrimination in vesting
schedules. Amplification of Rev. Proc.
75-47.

Opinion letters; master and prototype
plans including self-employed individ-
uals. Rev. Proc. 74-89 and 75-8 super-
ceded.

Opinion letters; master and prototype
plans not including self-employed indi-
viduals. Rev. Proc. 74-40 and 75-42
superseded.

Delegation orders
Jan. 7, 1975 (Delegation order No.

112 (Rev. 1) Del. order No. 112
(Rev. 2).)

Jan. 21, 1975 (Delegation order No.
85 (Rev. 6).)

Jan. 21, 1975 (Delegation order No.
42 (Rev. 8).)

Jan. 27, 1975 (Delegation order No.
96 (Rev. 2).)

Jan. 27, 1975 (Delegation order No.
97 (Rev. 12).)

June 2, 1975 (Delegation order No.
77 (Rev. 8).)

July 9, 1975 (Delegation order No.
112 (Rev. 2).)

July 11, 1975 (Delegation order No.
151.

Oct. 6, 1975 (Delegation order No. 88
(Rev. 4).)

Dec. 18, 1975 (Delegation order No.
151 (Rev. 1).)

Dec. 30, 1975 (Delegation order No.
112 (Rev. 8).)

Issuance of EP
key districts.

determination letters by

Agreements treated as determinations.

Consents fixing periods of limitation on
assessment on collection.

Application of rulings without retroactive
effect.

Closing agreements.

Issuance of statutory notices of deficiency.

Issuance of EP determination letter by
key districts. ' '

Delegation of authority to disclose certain
information to Department of Labor.

Issuance of notice of revocation and re-
establishment of exemption. -

Delegation of authority to furnish the De-
partment of Labor or the Pension Bene-
fit Guaranty Corporation a written re-
quest for redelegation.

Delegation of authority to district direc-
tors to issue determination letters. Del-
egation order No. 112 (Rev. 2) super-
seded.

News releases

Sept 5, 1975 (IR 1414)

Sept. 13, 1974 (JR 1419)
Sept. 80, 1974 (IR 1422)
Dec. 6, 2974 (IR 1486) ------------
Mar. 21, 1975 (IR 1409) -----------

Dec. 24,1976 ( 1 -4)-...........
Dec. 29, 1975 (IR 1546) ----------

Notice of establishment of EP/EO orga-
nization. Also includes answers to fre-
quently asked questions about ERISA.

IRA's-General information.
Basic organization of office of EP/EO.
Public inspection of. private tax rulings.
A nationwide field structure to implement

the tax aspects of ERISA.
IRA's--General information.
Annoucen~ent that testimony regulations

will be published shortly dea~lng with
the election provided by the Tax Reduc-
tion Act of 1975 for "Keogh" plan con-
tributons.

49
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Prol$te4 ra aoton eemp#o,
Dec. 29, 1975 (75-1 I.R.B. 7-52)..

52).
Exemptions from prohibitions respecting

certain transactions involving employee
benefit plans and certain broker-dealers,
reporting dealers and banks.

APPENDIX II

TABLE 1.-NUMBERS OF CORPORATE PLAN TERMINATIONS FOR THE YEARS'1972-75 I'

Number of corporate plan termination

Plans in effect Profit-sharing Pension or Percent of
at beginning and stock annuity total plan

Calendar year of year bonus plans plan Total terminated

1972 ....................... 328,376 1,775 2,745 3,520 1,
1973 ....................... 374,191 1 2,222 4,130
1974--------------------... 429,666 2, M 2,577 4,60411
1975 ....................... 3,584 4,592 176 1.7

I Based on quarterly breakdowns of determination letters for qualified corporate plans Issued by the Internal Revenue -

Service.

The figures tell us that determination letters on terminations were Issued
in the calendar years 1972, 1973, and 1974 for 1.1 percent of the plans in effect
at the beginning of each year.

In 1975, however, it rose to 1.7 percent. While in 1972, plan terminations were
split evenly between pension or annuity plans and profit-sharing or stock bonus
plans, in 1975 we see that pension or annuity plans account for over 56 percent
of all terminating plans. Pension and annuity plans were the most affected by
the downturn of the economy, particularly the trusteed plans for which the
decline in market value of the assets resulted in a deterioration of their fund-
ing position. Considered in those depressed circumstances, the funding require-
ments and the provision in act section 4062(b) for employer liability under
defined benefit plans in the event of plan termination with Insufficient assets,
might very well explain the replacement of defined benefit plans by defined
contribution plans. These replacements account for 16 percent of the cases
handled by PBGC as plan terminations.

TABLE 2e-COMPARISON OF PLAN TERMINATIONS REPORTED BY IRS AND PBGC'

Number of pension plan
terminations

IRS PBG6

October to December 1974 ................................................... 654 467
January to March 1975 ...................................................... 744
April to June 1975 ................................................... ... 1,367 1,062
July to September 1975 ................................... ' .. .... 990.........
October to December 1975 ....................................... .... " 1,331 a 3,;o

' IRS figures based on determination letters issued for pension or annuity plans, Including money purchase plans;
PBGC figures based on case openings covering defined benefit pension plans only.

I Deduced from the total number of plan terminations reported for 1975 by PBGC (5035).
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TABLE 3.-Ol71T9UJT!IN OF PENSION PLANS ANP CLAIMANTS BY REASON FOR
. '" I'ERMWINAIO, 19fl'
.~~~~~~~~~~~~~~~~~~ LIi7 r . .J - l

fNumber of
nen

D*..AR IA? **VRdA~IIAfl
Number of

Atfi.n/nfe

.TQ v_ "P1 ...................................................... 1,227 42,019

1. Change of company ownership by sale or transfer...-................... 206 4,054
2. Change of vompay ownership by mere ........ ........ 45 1,430
3. Adop1on of new superseding plan ..... ............ ....... 105 4,127
4. Lack of employee partipton ........................................ 59 491
5. Adverse business earning .................. 322 4,968
6. Uquidation or dissolutoof employer orgnization..................... 258 7,88
1. Change of ownership by sale or tralpaer and either iadverse earnings or

~liquidaion of employer organlzat.oo 44 1,412
8. Change of own lp by merger end center adverse earnings or liquidation' "of employer rganiaon ....... ........................................ 6
9. Combination of reasons,Inludin both adverse earning and liquidation of

employer orn.za4on . 0 ........... 7, .................... 21 2688
19. Other or unknown ......... W...............................95 5 nr
11. Closure of piant,dlyision or subsidiary, but not entire firm ............. 71

Source: Study of pension and plan termlnations, 1972 prepared by the Departments of the Treasury and Labor. Based on

.determination letters for defined benefit plans during the year ending August 1972.

TABLE 4.-DISTRIBUTION OF CLAIMANTS BY REASON OF TERMINATION, 1974

Claimants
Percent

Reason for termination, Number Number In group

Total ...................................................... 1,314 40,532 10L 0

: Change of companyownership by sale or transfer ................... 260 5,441 13.42.Cho nit of company ownership by rlrgr .......................... -61 2, 229 5.5S
3. Adoption of nw prsdn plan................................ 147 5 814 14.3
-4. Lsek of employes particpat..n ...... . 67 1,407 3.5
5 Adverse business earnngs......... ...................... 281 3, 397 .4
6. Liuldation or dissolyion oflmployer firm ........................ 270 6,904 17.0
7. Sale, transferandiquidaten bt adverse earnings ............ 52 2,193 5.4
. Mer( rand liquidation oradverse earainp ................

9, Uqu nation, adverse erninsp and other reasons .................... 24 995 2.5
10. Other or unknown ....... ; ..................................... 74 1,647 4.1
11. Closure of plant, division or subsidiary ............................ 78 10,505 25. 9

Source: Study of pension and plan terminations 1974 prepared by the Departments of the Treasury and Labor. Based on
determination letters for defined benefit pension plans during the year ending August 1974.

TA BL 5.-Dietrtbution, of pension plane Fy reason for termination
Percent distribution

of plae
Adverse business conditions ----------------------------------- 87
Adoption of another plan ------------------------------------- 16
Chaffge of ownership by sale, transfer, or merger ---------------------- 18
Liquidation, dissolution, or bankruptcy employer organization ----------- 12
Closing of plant, division, or subsidiary ---------------------------- 6
'Plan too --------------------------------- 6
Lack of employer participation ---------------------------------- 4
Other ---------------------------------------------------- 7

Total ---------------------------------------------- 100
Source: PBGC etudy. Based on 20 percent sample of post enactment termination filing

Sept. 2, 1974-May 1, 1976,

Senator NmnsoN. Our next witness will be Mr. Rudolph Passero,
chairman, national affairs committee, National Society of Public
Accountants.

A

W

4&k
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STATMN OP lUDOLrZ =A IASE, ~J~ N ATONAL

ACCOUXANTS "

Senator JAVITs. Mr. Chairman, this parti nlar witness happens to
be from New York. I would like to welcome him to tho committee and
explain that I cannot stay throughout his 6tsimony.

I hope you bear in mind that I have exactly five coknmittee hearings
and markups this morning. It is R common occupational disease. But
I will stay as long as I can. _ , I

Mr. PASS MO. Understand your situation, sir.
Mr. Chairman, as has been indicated, I am from the State of New

York, Rochester more specifically, and I am a licensed public ac-
countant under the laws of that State. As previously indicated, I am
presently serving as chairman of the national affairs committe- of
the National Society of Public Accountants. ' ,

The NSPA Iis an individual memberships organization of some
16,000 independent accountants throughout the country. Our members
are professionals who provide-a variety of-accounting, auditing, man-
agement advisory and tax services Our members are serving prin-
cipally the small business community.

lTecause licensure of accountants is governed under separate and
distinct State laws, our members include certified public accountants,
licensed or registered public accountants, accounting practitioners,
public accountants, accountants and practitioners utilizing various
other titles which are permitted under provisions of State law.

Our members, of course, are bound to a stringent code of profes-
sional ethics and have chosen voluntarily to refrain from all adver-
tising or solicitation. Ve have also promulgated specific codes of con-
duct applicable to engagements involving tax matters.

NSPA has been vitally interested in the development of the Em-
ployee Retirement Income Security Act of 1974 for two important
reasons: No. 1. Our members arc themselves independent entrepreneurs
and employees with responsibilities to their staff members; and No. 2.
Our members' clients are the typical small business entity that was to
be provided the incentive to establish pension plans for the first time.
*NSPA compliments the joint efforts of'the Department of the Treas-
ury's Internal Revenue Service and the Departmnent of Labor' for the
high degree of coordination which they have managed to achieve to
date. Without this cooperation, the program c6uld not have come this
far.

The initial attitudes by these two departments toward the treatment
of small plans did not provide assurance to those persons involved with
smaller plans that the final regulations would providb for more reason-
able requirements for such plan: A considerable periocbf uncertainty
existed during which pension advisers and financial counselors were
necessarily cautious and reserved in their recommendations. A number
of plans ceased to exist., or refamined from starting, because of the fear
of unjustiflably high administrative costs; The afdvPrse effect this has
had on the creation of employment income security cannot really beassessed?, "
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Senator Nm ., YQII are not m king a judgment as Co whether it
1ua been substantial or insubtantial,, i tha t you are saying?

Mr. PAsszRo. The diiculty is in assessing significance of these costs,
irn preparation and implementation of approved plans.

Now, in part due to the expressed intent and interest of the Congress,
%he special circumstances of small business seem to be receiving tie at-
tention and treatment merited.

The National Society of Public Accountants endorses the legislative
approach taken in S. 2344 by Senators Nelson and lentsen to specifi-
cally require the Secretary of Labor to issue simplified reporting and
disclosure requirements for small pension plans with fewer than 100
participants.

Another matter of considerable significance is the continued absence
of any definition of standards by the Secretary of Labor for indepen-
dent qualified public "accountants" for jurisdictions where no current
licensing of public accountants, other than CPA's, exists.

This was an important provision in the legislation as originally
enacted in the Congress. The floor statement in connection with this
action is attached as appendix A to the comments filed with the
Departmer. of Labor dated -December 19, 1975. These appear at the
conclusion )f this statement. It clearly calls for recognition of such
accountants with standards to be set bythe Secretary.

Even though small plans are now bemg exempted from the annual
audit report by IRS and the Department of Labor administrative
action, the early issuance of equivalency standards implementing this
statutory provision is needed to fulfill the legislative intent of ERISA
as it applies to midsized plans. Many small businesses will have more
than 100 participants in plans and these firms should have the require-
ment for "qualified public accountants" specified as soon as possible.

The Department of Labor's news release misstates the requirement
in this regard where it refers to the revisions made including:

"Waiving the requirement for an opinion by an independent cer-
tified public accountant * * *

The changes which are being made for the benefit of small business
should be more accurately described if the small business community
is to be fully informed of the actions taken in its behalf.

The National Society of Public Accountants will continue to monitor
the regulations and f6rms proposed in the pension area and supply
comment to the Departments. Attached are copies of two filings
already made. A third. was also filed on November 19 1975, with the
Internal Revenue Service's Tax Forms Coordinating Committee. The
content of that document is substantially covered by the December 19,
1975, filing with the Department of Labor.

We appreciate this opportunity to participate in these important
hearings and pledge our cooperation with the committees involved to
do all that we can to .ring about fair and meaningful implementation
of the Employee Retirement Income Security Act of 1974.

I was much impressed with the testimony given by Commissioner
of Internal Revenue Alexander and his aides. I would like to at this
time introduce to the Senator, the members present, Mr. Jon Bed-
nerik of the National Society of Public Accountants. Jon is director
of government affairs, for our society and is vitally interested and
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active in following the course of promulgation of these regulations
that are no* the law under ERISA.The commentary made by the Commissioner and some of the testi-
mony given yesterday which was made available, contains many pos-
sible misleading statistics. I believe the Commissioner referred to them
as the "numbers game."

Certainly it is unintentional but I would point out that while the
committee, your committee has garnered information indicating that
there are som6 600,000 plans in existence at the moment, one of the
other witnesses yesterday, I believe testified it is 710,000. That is a
change of some 18 percent which allows for an awful lot-of people.

I did a very brief survey that has to do with amounts contributed
to thee pension and profit-sharing plans by small businesses that
comprise part of our practice back home.

When we relate the numbers of plans, it does not give us dollar
contributions made by these plans in relation to the number of
participants.

For whatever it may be worth, the following is a summary of some
six plans that are in effect with several of our clients.

We have one plan in which there are- 29 participants. Last year's
contribution was $1,000 for 19 participants.

We drop now to 23 participants, in which the annual contribution
last year was $20,000.

e have several one-man corporations, one employee, one stock-
holder, for contributions in each of the several occasions averaging
out to something like $500.

I have another plan in which there are two participants in which the
contribution for last'year was just short of $7,500.

The last one, consisting of five participants, contributed $1,360 last
year.

I have not seen any dollar contribution figures on a specific plan
basis in any of the testimony that has been given here, or anywhere
else. I thought these few figures might be of assistance to the commit-
tee in your deliberations.

That pretty largely, Senator, represents the prepared testimony that
we have.

If there is anything else that you wish Ws to add to, or if you have
questions we would be delighted to answer them.

Senator N.LSOw. You heard the testimony of Mr. Alexander in
which he stated as a general proposition that the reporting require-
ments and forms under their latest actions to date are less than three.
W hat is your judgment on that I

Mr. PAssERO. Yes, in terms of numbers of pages, but the complexity
of some of those pages1 I am not. so sure have been reduced.

We find again in the small business community, the businessman
regrettably too often sometimes looks to his advisers, his attorney or
accountant, to assist him in many matters which we consider to be
more or less menial oftentimes t9is is necessary simply because these
small business people have no staffs of their own, no bookkeeping, no
comptroller, no accountant. And in some instances, not even a
secretary.
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The preparation of the original version of the ESB-1 caused a great
deal ofconsternation among our office clients and they just automatic-
ally were forwarded to our office, to dur accounting firm office.

It appears to be a natural instinctive act on the part of a small busi-
nessman to foist or pass on to his accountant, the governmental re-
porting forms and they take for granted that it is our-bailiwick and
our responsibility. Of course, we are delighted to assist them, not for
what some might understand that we can extend our billable time for
but in a sincere effort to get them to comply with requirements of
agencies and departments.

Senator NzlsoN. Well, thank you very much for your taking your 4

time to come and testify this morning. Your statement and the ap-
pended documents will be printed in full at the appropriate place
in the record.

Thank you very much.
[The attachments to Mr. Passero's statement follow :]

COMMNTs FILED BErFoa THE DEPA TMENT OF LAnos, OFFICE OF EMPLOYEE
BiNmTs Siccuuv sY THz NATIONAL Soazmf or Pumao AocouzrTTws

I. TH IND'IENDZNT QULUM I UDL ACCOUNTANT

Proposed Department of Labor, Office of Employee Benefits Security Regula-
tions contain the following language set forth at section 2520.1068: section
2520.1068 Opinion of an independent qualified public accountant included in
the annual report.

(a) General and application. In accordance with section 108(a) (8) (A) of
the Act, the administrator of a plan required to file an annual report under
section 104(a) (1) (A) of the Act shall engage an independent qualified public
accountant on behalf of all plan participants to examine the financial state-
ments, books, and records of the plan and prepare an opinion containing the
Information described in paragraph (c) of this section. The plan administra-
tor shall include the opinion of the accountant described in paragraph (c) of
this section as a part of the annual report. The opinion described in paragraph
(e) of this section shall be included In the summary annual report, but is not
required to be Included in the annual report.

uch accountants' opinion, the proposed regulations state. are required for
the majority of plans without exemption for small plans. The Internal Revenue
Service, In smilliar rules and regulations, has proposed an acroet-he-board
exemption from annual opinion statements for those plans with "100 or fewer
participants".

NSPA recognizes that striking a fair and equitable balance between employer
benefit plan security additional cost and paperwork burden Is a fragile process.
NSPA does believe, however, the additional cost to very small plans caused by
annual accountants' opinions Is unwarranted and would add to the already
burgeoning number of smaller plans which are folding because of Increased ad.
ministrative costs.

Ir a recent National Society of Public Accountants' survey, most respondents
agreed with the Internal Revenue Service's position that a "100 or fewer par-
ticipant" cutoff would be appropriate for identifying these smaller plans which
should be exempt from the anual opinion requirement. Members from various
parts of the country indicated an additional yearly increment cost of $800-41,000
to even small ilans with as few as 15 participants If the annual opinion were
mandated for such plans. Obviously, the costs of performing the necesss ry work
for an annual audit of larger plans would be proportionately greater. NSPA con-
cludes that the additional plan security brought about by yearly financial re-
views ts far, outweighed by the financial burden caused by annual opinion
statements.
I/theNatlonal Society of Public Accountants believes the Department of Labor
should endorse the exemption previously proposed by the Internal Revenue
Service.
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presently proposed, section 2520.108- relating to accountants' statements
n: well be confusing and misleading to plan administrators. The term "tide-
pendent qualified public accountant" apparently Is unique to ERISA and, there
for% not a term ctqtomarily util the trade or financial lexicon, state laws
or in technical journals s

For ERISA purposes, an "Independent qualified public accountant" Is defined
in section 108(a) (8) (D) as:

(I) a person who Is a certified public accountant, certified by a regulatory
authority of a State;

(I) a person who is a licensed public accountant, licensed by a regulatory
authority of a State; or

(it) a person certified by the Secretary as a qualified public accountant In
accordance with regulations published by him for a person who practices in
States where there is no certification or licensing procedure for accountants.

Plan administrators not versed in the complexities and subleties of state ac-
countancy licensure may be led to believe the term Is synonymous with certified
public accountants. In fact, quite the obverse holds true in this instance. The
term "qualified independent public accountant" Is a shorthand term for a rather
substantial pool of public accountants who are fully capable and professional and
yet are uncertified. To ensure the availability of this collective auditing Intellect,
the legislative draftees thought It necessary to define precisely the term "qual-
fied independent public accountant". This was accomplished in section 103(a) (8)
(D), as indicated above.

NSPA reconmendS Incorporating Into regulations the definition designed by
Congress Absent such Inclusion, the legislative Intent to provide the largest
source of capable practitioners would be frustrated. It Is certainly axiomatic that
an expanded oumler of capable accountants would go far in reducing the addl-
tiona administrative costs being absorbed by pension plans.

Proposed section 2520.1038 can be simply expanded by including section 108
(a) (8) (D) langtage directly. The Regulations would then read as follows:

For purposes of this section, an independent qualified public accountant means:
(i) a person who is a certified public accountant, certified by a regulatory

authority of a 6tate;
(II) a person who is a licensed public accountant, licensed by a regulatory

authority of a State; or
(11) a person certified by the Secretary of Labor as a qualified public

accountant In accordance with regulations published by him for a person
who practices In states where there, Its no certification and licenu proce.
dure fo? accountants. (Note: Subsection iII is only necessary with this law
guage If the Secretary of Labor has not timely promulgated certlfcatUore-
qulrements for unlicensed practitioners. See, Setion tII, infra4.

IlL THX MWAS1&R OF. LAWOS SKOVA IPROMULGATX CUZrVICTION IMANAUD5 1=
!YNUCENBZD MPACTI ONs r0o4 INCLUMOh IN rINALIZZD ANNUAL UPOR

BRISA section 16(4)(3) (ID) (iln) directs the Secretary of 1L"bar to stblisb
b .renilatlonequivalenac requirements for those practitioners practicing W urls
dietionx wheie there Is "no derdfcation or licensing procedure for accountantV'.
Suph regulations have not yet been forthcoming.
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UnoffiiaPy, the Department of Labor has expressed the possibility that the
cretary does not have to promulgatb equivalency (certifcation) requirements

because the phrase quoted above, it read literally, only applies to'states whlh
have neither certification procedures not u cenlng procedures for public ao-
eountants. Since all jurisdictions do, in fact, have some procedure (by qxamina-
tion or otherwise) to certify public accountants as CPAs, the Secretary may be
relieved of his oblgation mandated in ERISA section 108(a) (8) (D) (Ili) under
this interpretation.

This conclusion Ip patently absurd. If we read the pertinent language as De-
partment of Labor *ould suggest, then Congress has, in effect, drafted a nugatory
and inoperative subsection. If we follow the Department of Labor's theory, why
wouldn't 108(a) (8) (D) (I), (If) skandng alone have been sufficient?

The answer is apparent: Congress wanted to go further. If we parse the legis-
lative Intent, Section 108(a) (8) (D) (ill ), albeit adopted with the disjunctive"or", Is meant to read with the conjunctive "and". Essentially, Congres requires
the Secretary of Labor to promulgate equivalency (certification) provisions for
accountants in public practice for Jurisdictions which only certify accountants
as OPAs an4 which do not currently license a second category. Hence, jurslde-
tions fitting this description are those which have no certification and current
licensing procedure for accountants. These are as follows: Arkansas, Callfornia,
Colorado, Connecticut, Delaware, District of Columbia, Florida, Hawaii, Illinois,
Kansas, Kentucky, Louisiana, Maryland, Massachusetts, MichlgaA Minnesota,
Mississippi, Missouri, Nebraska, Nevada, New Jersey, New York, Nbrth Carolina,
Pennsylvania, Rhode Island, Texas, Utah, Virginia, Washington, West Virginia,
Wisconsin, and Wyoming.

The legislative history Is short, succinct and bears out this point completely.
Creation of three qualified accountant categories appears quite early In the
genesis of current Section 103(a)(8) (D) (Ili). An amalgam of what was then
H.R. 2, H.R. 12908 and S.4200 provides the statutory laftguage. A review of the
coalescence of these bills clarifies the meaning of the existing language.

H.R. 2 contained the following language defining "qualified public accountant":
(1) a person who is a certified public accountant certified by a regulatory

authority of a State;
(Ii) a person who is a licensed public accountant, licensed on or before

December 81, 1978, by a regulatory authority of a State; or
(1ii) with respect to audits performed before January 1, 1978, any other

person who meets, in the opinion of the S.ecretary, standards of education
and experience which are representative of the highest prescribed by the
licensing authorities of the several States which provide for the continuing
licensing of public accountants and which are prescribed by the Secretary
In appropriate regulations: except that if the Secretary deems it necessary
in the public interest, he may prescribe by regulation higher standards than
those required for the practice of public accountancy by the regulatory
authorities of the States, and a person shall be considered a qualified public
accountant for purposes of subparagraph (A) only if meets such
standards.

Clearly, the H.R. 2 language envisoned the creation of three accountant cate-
gories. H.R. 2 went to the floor with this language Intact.

As part of the floor debate, H.R. 12906 was considered In the nature of a sub-
stitute for H.R. 2. The text of H.R. 12906 was being considered as a substitute
for title I of H.R. 2 (H. Res. 809, 120 Cong. Rec. 1126 et aeq. (daily eds. Feb-
rury 26-28. 1974)).

H.& 12906 (at p. 26) defined "qualified public accountant" In identical lan-
guagb to .R. Z upra

Representative Ashbrook offered a floor amendment to H.R. 12906. The lan-
guage of the amendment simply struck the arbitrary cut-off dapm. Mr. Ashbrook.
in his floor statement, explained the nature of state accountancy licensure. and
documented that the absence of cut-off dates would, Indeed, perpetuate the three
categories of accountants eligible for ERISA auditing. The House accepted the
three-tiered approach; and no evidence indicates a different reception in the
Conference Committee. A copy of Representative Ashbrook's floor amendment
appears as Appendix A.

Admittedly the language alteration to subsection (I1) cannot be pinpointed
as to time oi change or author. No guidance exists In the Conference Report.
Change in language, In this Instaice, does not signal a shift of intent or meaning.
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8. 4200 would have defined "qualified public accpunt4pt" as a certified or
licensed public accottant--a two-tleod giheme. 1The COnferes rejected this
concept unequivocally and attemptd to retain the House n!ormd version en-
compassing a three-tiered system with an equivalency provision. Such Latent
has not been emasculated by the somewhat haphaurdrewordlng of subsection
(i1), though it has bepn muddied. The leglslatlve |tent is given meaning only
if subsection (iii) is reid in tho conjunctve ("an0) instead of the disjunctive
("or").-

NSPA belleves'the Secretary of Labor has a clear congessional directive which
cannot be ignored. eetion 108(a) (8) (D) (il) equivaleney regulations should be
promulgated and included in the finalized Annuat Reporting Requirements.

Establishing equivalency standards Is admittedly an extremely difficult task
involving such variables as education, expertise, background, etc, With this in
mind, NSPA suggests to the Department of Labor that consideration be given
to preparing a fair and comprehensive examination which would cover the single
topic of pension plan auditing. Passage of such an examination would assure plan
administrators and the Department ot Labor of the accountants' proven capa-
bility in this 'highly specialized area. Qualifications to be met to sit for the
examination, if any, could be worked out between the Department of Labor and
IRS. Precedent for this approach is contained in the present IRS Enrollment
Program set forth in Treasury Circular 280, 81 OFR 10.1 et. seq.

Provisions of the present law establish qualifications for actuaries with the
cooperation of various private associations in that field.

The National Society of Public Accountants Is available to work with the
Department of Labor and the Internal Revenue Service on this Important matter.

Another resource for the examination that might be employed s the Accredita-
tion Council for Accountancy, Inc. which has a Board of Trustees including
governmental and academic representatives. This organization has developed an
independently prepared written examination in accounting and another special-
ized examination in the field of taxation. Since NSPA understands that plans
of ACA, Inc. include formulation of an examination in auditing, it could probably
serve as a body to provide Input in the pension auditing area,

Of course, experience and educational standards might be set in lieu of a more
formal examination procedure.

The Secretary of Labor should be urged to promulgate regulations at the
earliest possible moment for inclusion In the Annual Reporting Requirements
and tie Code of Federal Regulations (OFR). Once accomplished, section
2520.108-6 could read as follows:

For purposes of this section, an independent qualified public accountant means:
(i) a person who is a certified public accountant, certified by a regulatory

authority of a State;
(ii) a person who is a licensed public accountant, licensed by a regulatory

authority of a State; or
(ill) a person who practices in States where there is no certification and

licensing requirements for unlicensed practitioners and who meets the
requirements set forth hereafter: ..

IV. CONOLUslON

The National Society of Public Accountants, through Ito Washington staff,
National Affairs Committee and Federal Taxation Committee, I available at any
time to assist the Department of Labor in their efforts to make ERISA function
equitable and smoothly. Our suggested amendments to the proposed Annual Re-
porting Requirements are a substantial portion of that effort.

APPENDIX A
[From the Congresdonal Record. Feb. 28, 1974)

AMNINDMENT Orr= By Me. AsHaOOK

31r. Asimpooz. Mr. Chairman, I offer an amendment.
The Clerk read as follows: Amendment offered by Mr. Asbbrook: On page

26, line '0, strike the following "on or before December 81, 1978,".
On page 28, lines 11 and 12, strike the following: "with respect to audits

performed before January 1, 197"
(Mr. Ashbrook asked and was given permission to revise and extend his

remarks.)
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Mr. Asuamoow, Mr. aI Am ,Qertlg Ail amendment to ELIL 2 which

will eliminate an arbitrary Utation da tie eliglbility 6f auditors of private
pension plans. TI14 tnelusionofthis #bitraty limitation In the bill Was, I believe
accidental.-

The two changes are necessary because the provisions In Section 104(a) (8) (0)
(d) and (tii) do-not adequatel and fairly take cognizance of the licensing
procedures of puble accountabit ri some 26 Stites including Ohio.

In 18 States, at the present time, the State legislatures have provlad the
-measures of competency Including education, !experience #nd examination, to-
-license independent accountants for public practice in addition to OPA'& I under-
stand that some 400 persons a Year are now being licensed In Ohio as licensed
public accotmtant. The States in this cateory are as follows: Alabama, Alaska
Arisona, Georgia, Indiana, Maine, Montana, ew Hamphire, New Mexico, Ohio, 4
Oklahoma, Oregon, South Carolina South Dakoti, Tennessee, and Vermont.

Of significance, too, are the' 10 States which presently provide no regulation
of the profession of public accounting except to restrict the title of the certified
public accountant In such Jurlidctions until comprehensive regulatory licensing
standards are enacted by the respective StAte legislatures, there will be no means
for otherwise qualified Independent public accountants to perform audits for
private pension plans under the current language of H.. 2. The States in this
group are as follows: Arkansas, Delafwr Idaho, Kansas, Minnesota, New
Jersey, North Dakota, Pennsylvania, Wyoming, and the District of Columbia.

The need for flexibility in permitting quallfid personnel in these States is
recognized In H.R 2, but It is needlessly limited. If It Is truly appropriate to
grant the Secretary of Labor the authority to promulgate standards of com-
petence until 1976; It should'be appropriAte without a cutoff date.

In making these changes to H.& 2, 1'ia not unmindful that the standards to
be employed in providing eligibility for Independent auditors must not be dimin-
lshed or impaired. An Important element In this bill must be the protection of the
public and the establishment of competency standards

Public Intereit requires that persons engaged to perform audits of these pro-
grams be independent and posses stifficient technical knowledge to carry out the
engagements in a satisfactory manber.

Since reliance has been placed in the standards set by States and In the
equivalency standards set bf the Secretary, no artificial and unnecessary re-
striction on dates ought to be placed on this generally meritorious legislation.

It ought to be noted that the Securities and E xchane Oommisslon utilizes
terminology calling for "Independent public accountants" and no set dates for
licensure are established by that exacting regidlatory authority which oversees
the public Interest In the investment field.

A recent example of a major Federal program setting standards for Inde-
pendent auditors Iathe revftue sharing program. Regulation promulgated by
this Important office of the Department of the Treasury define qualified account-
ants as those licensed by the State, regardless of the date of licensure.

Professional accountants, whenever licensed, should have the opportunity to
participate In this Important program. ,

This legislation has made many strides In the private pension reform area and
I do not want to see It weakened by a technical oversight which does not recog-
nize the realities of. the acoounting profession In America today.

- Mr. I)v.. Mr. Chairan. as far as this side is concerned, I agree to the amend-
ment offered by, the gentleman from Oio (Mr. Ashll rook).

The amendment wa agreed to. I
The CHA1fIRAN. Are there any further amendments to part I? If not, the

Clerk will read.
,A\lONA T AOCIrTY OF PUtsic ACrOUNTANTS.

Washington, D.C., October 29. 1975.
Mr. ERwIN ('. Svu1LvtA.
Chairman. Tax Forms Coordiuatlnp Commtttee, Interwal Revenne Rervico,

Washington, D.C.
DEiA MR. ScIUVssR: The'following comments pertain to the propose annual

lhnormation returns/reports to be filed with the Internal Revenue Service and
the Department of Labor by ap erplyer or plan administrator of a pension or
welfare benefit plnn. " I * •

In the instructions It would be a good Idea to perhAps lpelude the definition of
(a) defined bettefIf plan and (b defined contribution plan, since other definitions
are already contained In the Instructions.



Under "other services" in the Codes for Przcipal Business section, there should
be a classification for accountants as well as 4n6or'enroiled agents. -X

The phrase "independent public accountant" contained In the general Instruc-
tions should be.clarified.

The box marked "new" beside the busluess code number In Item 1(e) on
Forms 5500 & 60-K is a mystery. There Is no reference to its use in the
instructions.

In Item 15 of Form 5500, change the term "current value" to "current market
value" which Is more easily understood.

The instructions for Items 7(a), (b) (, and (e) of Form 500 should clarify
that former participants or retired participants whose benefits have been paid
out from a trust or for whom a current or deterred annuity exists not under
control of the plan, should not be included.

Item 15(1) on Form 5500 should be deleted as IRS and DOL are only interested
in current market value, not the cost basis of the assets.

An official form or schedule should be provided for use in connection with
Item 17(a) of Form 5W)0 and Item 8 () of Form 550-K.

Schedule A and/or the instructions should clearly indicate who is responsible
for filling out this schedule, i.e., the insurance company. Also, a signature line
for the insurance company should be provided on Schedule A.

Item 1(f) on Schedule B should be deleted since it is repetitive of Item 3(b).
Items 1(1) (1) and (1i) should be deleted slnde the information is the same as

Items 1(f) and 1(g).
We appreciate this opportunity to submit these views and suggestions to the

Service. If we can be of further assistance, please do not hesitate to let us know.
Sincerely,

MINOR S. SHIRK,
Chairman,

Federal Tawatlon Committee.

Senator NELSON. Our final witness will be Mr. Richard Fey, attor-
ney at law, Pittsburgh, Pa., member of the Employee Benefitf Divi-
sion, Section on Taxation, American Bar Association.

STATEKENT OF RICHARD H. PAY, ATTORNEY AT LAW, PITTS.
BURGH, PA., MEMBER, EMPLOYEE BENEFITS DMSION, SECTION
ON TAXATION, AMERICAN BAR ASSOCIATION

Mr. FAY. Thank you.
Senator NeLsoN. Your statement will be printed in full in the rec-

ord. You may present it however you desire. If you can do some sum-
marizing it would be appreciated.

Mr. FAY. I promise to summarize.
Before I summarize my statement, however, I would like to respond

to the questions that Senator Javits asked Mr. Lurie. You remember
that Senator Javits asked, based on IRS experience, what were the
reasons for termination of plans.

Mr. Lurie said that of the terminations, a very small number of
terminations were because of administrative problems.

Under the tax code, for deductions to a quali~ed plan to be allow-
able, the plan must be permanent. In other words, you must be estab-
lishing the plan with the intention that it will be 4 perianebt plan.

Now, it is understood, of course that you can terminate the plan if
you have valid business reasons. Tiat being so, I would never have
one of my clients submit a notice of termination having the only
reason he Is terminating is because he can't comply wit the adminis-
tration of it..

Such a statement could jeopardize his deductions since the plan's
inception. go I am amazed that even 5 percent said that 'they were



terminating their plans because of difficulties of complying with the
)new law.

The second part of Mr. Lurie's answer was that he noted that the
number of participants in the terminated plans was not significant.
Well, it seems to me that this is not a very good answer to this com-
nittee which is addressing itself to the impact of ERISA on small
business, because what he is saying is that as far as'small businesses are
concerned, they will not be continuing or establishing defined benefitplans.

Generally, a defined benefit plan, from the viewpoint of security,
is the most advantageous for the worker.

I will now summarize my statement. Let me apologize for my voice.
Ajuarently, I decided to grace my appearance with a tremendous

It is, of course, a pleasure to have this opportunity to testify at the
first senatorial hearings on the impact of ERISA. As Senator Nelson
says, one of the objectives of these hearings is to determine whether
"serious compliance problems continue to exist for smaller retirement
plans under ERISA and whether, as a result, terminations are, in
tact, taking place in significant numbers."

On the next page I have figures on the increased costs. Let me get
back to your letter from a company in Milwaukee, Senator, if I may.
I think the figures are high but they are not unbelievable. It sounds
*to me like this very energetic businessman went to his lawyer, saying
that on September 2, 1974, the law was passed, and I want my l)lan
amended. And the lawyer probably said don't do it now, but the busi-
nessman maybe is one of these energetic people who wants to do things
immediately. He said, "I want to amend my plan to comply with the
law." So the lawyer sat down and in the absence of regulations, started
drafting, and as the regulations started coming out, he continued re-
drafting and that is about what would happen if a businessman in-
sisted that his plans be amended to comply with the law as of last
year.

Last year, to the extent possible, I advised my clients not to try to
bring their plans into compliance with ERISA because not enough
was known. And for those clients, that for a variety of reasons can't
wait, for example, they made an agreement to establish a plan under
a collective bargaining agreement; then we go ahead and we draft,
knowing that almost everything we do will have to eventually be
changed. And that's very expensive.

I think what is disturbing about the termination figures is that
there was such acceleration in the last month of last year as people
became more aware of ERISA and they are taking action and ter-
ainating their plans,.

'So it seems to me we should ask if there is a way that the legisla-
ion could be changed to reduce some of the costs while not reducing
protection to the employees.

It seems to me the area of reporting and disclosure is where the most
substantial savings can be made with no dilution in the worker's rights
oor protections zmder ERISA.

Lt m3 say that in the reporting requirements there is an element
of unreality about them. As Mr. Erlenborn said, the previous reports
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to thp Labor Department were in crates and in many instances, never
filed. It has been estimated that if you consider all the plans that have
to be resubmitted to comply with ERISA, the IRS will have about
10 minutes to approve each plant if it wants to get it done in 1 year.

We are going to have a tremendous amount of paper going into
agencies wlo will have very little time to look at them and they will
get very little' nformation they can use and a great deal which they
cannot understand. For example, ERISA requires that every plan
have an administrator. In the absence of identifying someone as ad-
ministrator the employer becomes the administrator, and this is fairly
important because a lot of the reporting and disclosure requirements
fall upon the administrator of the plan.
IThereforeJI always established someone other than the employer to

be the administrator. Now, under the determination form for a defined
contribution plan, there is a statement that says if the employer is not
the administrator, put down the administrator's employer number.
If he is not the' employer, he doesn't have an employer number. Since
you learn quickly with the bureaucrats that you never leave a blank
unanswered in a form because they will just send it back, I sent away
asking the IRS to assign the administrator an employer number and
I never got one back because they don't know what I am talking about.

I keep getting calls from the IRS in Philadelphia asking way can't
I make the employer an administrator; and I say I don't want to, and
I say. this is a labor provision. Well, they say, they have heard of them
and that they have had trouble with the Labor Department before.

So they have not worked out quite what they will do in the simple
area of the administrator.

It is almost impossible to adequately summarize the reporting re-
quirements but there are about six major reporting requirementT. Let
me say none of these forms can be done by even a very knowledgeable,
competent, intelligent, small businessman. They are just too technical.
I don't think that means they are necessarily wrong, but it would be
necessary for the small businessman to go out and get somebody to
help him. Maybe it will be just a couple questions but lie is going to
have costs associated with filling out these forms.

The first reporting requirements are that as part of seeking tax
qualification the employer has to fill out Form 5301 or Form 5302,
which are very-detailed, and the lawyer drafting the plan usually
does this.

Basically it sets out everything that you ever wanted to know aboutthe Ilan.Tie next requiement is the notice to interested parties. The next is

the joint IRS Department of Labor Annual Report. Fourth, is the
plan description to the Department of Labor which has to be resub-
mitted every time there is a.. material modification.

And fifth, a summary plan description, and. of course, if the em-
ployer has defined benefit plan, he falls under the requirements of re-
poring to the Pension Benefit Guaranty Corporation.

Basically, I have no complaints with the forms that the employer
submits when he seeks a letter of determination. They are complex but
they are probably necessary.
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Also, I think the annual report that we have been talking about this
morning is a highly technical but also probably necessary report th
give the agencies involved some idea of what is happen" =g in th se

After that, though, I have great problems. I would recommend that
the EBS-1 fQrm be eliminated entirely. I think one of the most reward-
ing or revealing things that the staff of these comniittees could do is
to goto the Labor Department and ask how much time they will have
to look at the form, who they will have to do it, and if those people
will understand the form because it is highly complex.

If, however, it is decided that the Labor Department will not forego A
the pleasure of this form, I suggest that the law be changed so that if
no plan is a tax qualified plan and the employer has sought a letter
of determination, and has filled out the forms seeking determination,
that should be considered adequate compliance with the requirement of
the plan der,-ription.

In the reporting area, we come across one of the most unnecessary
burdens to employers because of the dual jurisdictional approach of
ERISA.

The information that Labor wants on the EBS-1 form is duplicated
somewhere else in the Government's hands and it is just not asking
too much for the Government to find it.

Another area I think we can eliminate because it does absolutely no
good is the notice to interested parties.

Senator NrLsox. What is that now I Notice, WhatI
Air. FAY. One of the new requirements imposed on plans if employers

are going to establish plans is that they send a notice to interested
parties.

Essentially, that means all employees although it can be larger de-
pending on what kind of plan or amendment to the plan is involved.

This is another forum that has to be done by the employer. He has
to go to a professional to do it. There are some very detailed rules
about timing, who gets it, and how they get'it, and I am not at all
convinced any purpose is being served.

ERISA established a framework of protection for the employee. If
the employer establishes a plan that meets those requirements, what is
being served by asking the employee to comment?

Senator Nmsow. Is this for employee comment?
Mr. FAT. Excuse me ?
Senator Nasox. For the employee to comment ?
Mr. FAY. That is right. For example--sa I have set up a salary-only

plan that meets all the requirements of EJISA and I sent a notice to 40
you and you are an hourly worker who is not included in the plan,
do you have any comments.

I suggest that you are just asking for trouble. It serves no purpose
whatsoever. I think that employers will be reluctant to establish
plans under such circumstances..It will be one more reason why em-
ployers will not want to establish plans because you are waving a'
ird flag in the worker's face. - I I

You send another example notice to interested" parties and you say
we do not make employees participants of the-plan until age 25, which
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is allowed .uder ERI$A, and when the worker, gets his notice, he is19 or 20, and maybe he thinks this is age discrimination.
-What right does he have toenforce I What purpose is'being served?lithink verY little. .oSevato littlel cid the statute require tha notice?
Mr. FAY. Yes, sir. I mbst say that I agree with comments by Corn-missioner Alexander that most of the burdens of reporting flow from

the statute.The annual report, the plan description and so forth-they are allin the act in great, great detail and I think that wise legislative prun-
ing might be in order.

Senator NY.LSON. Well, have you outlined in your statement, or ifnot, would you be prepared to suggest what specific modifications ofthe statute on reporting on the efects of paperwork could be elimi-
nated and should be eliminated I

Mr. FAY. 'Well, just to repeat myself, I would think that-
Senator NisoN. Is it in your current statement ?Mr. FAY. Yes, it is, but just to go over it, I think that the law onplan description to Labor could be changed so that the filing of theforms to the IRS would be considered adequate.
You would have to change the law to achieve that.Senator NELsON. Wait, what was that again? That reporting

requirements-
Mr. FAY. This EBS-1 which started off as the 16-page monster andnow is down to a 6-page absurdity.
Senator NELSON. So you would eliminate that form and rely uponwhat, simply the report to IRS?
Mr. FAT. I would rely on the forms that the taxpayer submits forseeking a letter of determination and I would rely on the annual

report.
It seems to me that is more than enough reports. The EBS-1 formis a highly technical form and has questions like what are your rulesfor breaks in service and hours of service and then in the instructionsto clarify what Labor means by these terms. They refer to the regula-tions which are about 40 pages long.
That is the only guidance the taxpayer has. The regulations are asubject. of controversy, and highly competent practitioners have trou-

ble with them.
I would predict that to fill out that form fairly accurately wouldtake somebody qualified in the area for a plan he has not seen before

about half a da y.
Senator NP.LsoN. You are referring to which form now?
Mr. FAY. The plan's description form, the EBS-1 form. I think that

is just too much time.
There is no way the emPloyer can fill that form out.Another form hat we'are facing is the form that you have to submitto the Pension BenefitGuaranty Corporation. I have done quite a fewof those recently because the annual premium is due for calendar year.

plans. '
'I think that on the whole you w e a- attempt by the Pension Benefi.tGuaranty, Corporaton to simplify the forms, but thit form is a cl]ssie

"448 7.----11
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exam le of a rather poor sense of cost to the employer weighed against
eneft to the Government .
:,,Not one of my small emplyers were able to understand that form,

It took me about 4 hours of very intense reang~to understand it.
Once you do understand it, it is fairly simple. The reason it is diffi

cult is the need for premium reconciliation.
-'This is felt necessary because the Government asks the employer to

pay a premium based on his anticipated employment for the upcoming
year.

So, next year if he had not paid enough, or overpaid, you ask him to
reconcile. -

As the instructions make clear for most small employers the esti- -
mate and actual -employment are going to be the same.

But you have togo through this very detailed form to come out with
what might be a difference of a dollar or two, and that just doesn't
seem worth it.

I would like to turn to some other areas for small businessmen cre-
ated by ERISA. First, welfare programs. I don't believe the legisla-
tion clearly distinguishes or appreciates the differences between em-
ployee pension benefit plans an employee welfare benefit plans.

Most of the requirements for welfare plans just add additional cost
with very little benefit to employees. This is particularly true for
small employers.

Almost all their welfare plans are insurance contracts. In other
words, the terms of the welfare plan are provided in an insurance
contract- "

But under ERISA certain procedures must be set forth, and-a named
fiduciary must be named and so forth. It has forced us--at least the
firm I am in-to come up with a form for this that just refers to the"
insurance contract by number and one of my clients wrote back stating
that the importance of this document makes him want to cry but he is-
too old for that.

Another area in which I don't think ERISA made adequate distinc-
tion is the difference between defined benefit plans and defined contri-
bution plaps.

Certainly, this is true for the requirement for a joint and survivor
annuity. Most of the smaller employers' plans are defined contribution
plans, usually profit-sharing plans.

For profit-sharing plans the joint and-survivor requirement is un-
necessary and if lmp6 , will result in a loss of flexibility of benefits
to employees.

The purpose of the joint and survivor provisions of ERISA was to
create a remainder interest where one Would not otherwise exist.

For defined contribution plans, the total account. benefit is normally
paid.to a participant's beneficiary, so the application of the joint and
survivor rule is unnecessary. 

In other words, the normal profit-sharin. plan provides survivors
with the protection that the joint and survivor provisions were de-
signed to achieve. The appliaion of the joint and survivor annuity to
a profit-sharing plan Will me andthisi true in my firm, that profit-
sharhg plans will be drafted to elimtnat any form of annuity pay-
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.ient-emianly "i Ut the reverse of the result that Congress had
intended.

I think the regulations could be easily changed so that defined con-
tribiition plans could meet this requirement in a logical way.

Second there is a provision in the regulations on hours of service
that I think in distur bg for many employers. Generally, under the
regulations an employee is credited for every hour he was compensated
or eligible to Ii compensated for work.

The, question exises: What happens if the employer pays one em-
ployee on some basis other than an hourly basis.

Essentially the regulations say if you don't keep hourly records of
payment, those employees who are participants in the plan for which
hourly records are ncot kept Will be given a fll year of service for their
participation in any one dy im the plan;

So, in the example I give, if a small employer does not keep hourly
records of pay, their employees would be credited with 1,000 hours
per year of emplo yient even if they worked only 1 day.

Moving on to what drew a lot of comment, that is the Rev. Proc. 75-
49. 1 think some legislative history would be helpful. You remember,
Senator, that at the last day of the conference, there was a tremendous
controversy about the fact that Congress was, for the first time, enact-
ing vesting and participation requirements.

Should this eliminate any concern about discrimination of the plan
in operation ? Some felt, and the Treasury did, although that was not
shared by IRS, that the fact that Congress established standards for
vesting, et cetera, should mean that this would be conclusive proof
tlmt the plan was not going to be operated in a discriminatory fashion.

Well, there was objection to that, but, on the other hand, it came
out that there was great variety investing requirements in different
IRS districts; in other words, say, two doctors and one nurse in one
district would be required to vest at a schedule much faster than a
:similar operation in another district.

So, there was a need to create a uniformity and not have it so
.arbitrary. So, the committee report said the fact that we have mini-
mum vesting standards doesn't mean that if in operation the plan is
discriminatory,.theirs can not require faster vesting but in no case-
this was done in an attempt to create some uniformity-can it be
greater than 4-40; in other words, after 4 years, 40-percent vesting.

From that the iRS came through with its regulation which would
disqualify about, I think the figure of 95 percent is pretty good, of
exist Ing big plans.

Now, I don't know what rule they came up with yesterday but-I
don't know why they keep fooling with it. We have massive problems
of compliance under ERISA*

We are asking for final regulations on ERISA, but most of them are
temporary, most have great problems and it doesn't seem to me that
IRS showed great sense of priorities when they got into this battle.

It was not an-ERISA matter; it was not mandated by Congress,
This is one they should have postponed.

I gues.s my inal point is this: As you well know the IRS has issued
i minibible and both the Labor Department and ihS have stated that
if you comply with the regulaons that are in existence, no matter how



impolishe rufahdth b Ma 80of ' yr your
planwillbein cormpliance for the rest o7that year eVi if cn
our ind, *i UMndoub y w will. .

This may make-oense from an administrative view mt because
they are now trying to schedule when regulations wille isued.

But if yod think about coot to the small emloye rit is.ju not
pos -ble.sAlawyer can not go to the SorIJ emp sYer and ssy, I Iam
drafting this plan but I will have o t the same xeraise 1
year from now,' but that is essetially what te IRS is req!dring.

We have a piecemeal approach until Labor and the IS. ln$1y
make up their iinds.

That is the reason why the costs in that Milwaukee case were so
high. T1e IRS and labor are attempting to get enough regulations out
so that they can maintain that the plans can be brought into compli-
ance, but that is not true. Many questions remain unanswered.

This piecemeal approach is just causing a lot of problems. I think
w at we should do is admit that the IRS is not in a position now, nor
the Labor Department, to give 4al guidance to plans.

Let's postpone all deadlines, got IRS and Labor to concentrate on
essential regulations, and then have the plans come into compliance.

This piecemeal approach is an extremely expensive approach.
Thank you very much, Senator.
Senator NwLso.. Thank you very much, fr. Fay, for your very val-

uable testimony.
We intend to take a number of the issues raised by you and others

and we will request the agencies to specifically reply so that we will
have their viewpoint on the feasibility of making some of these changes
that you and others have recommended today and yesterday.

Thank you very much for taking your time to come here.
Mr. FAT. Thank you.
Senator NELsoN.'We are adjourned.
[The prepared statement of Mr. Fay follows :]

STATEMENT DY RICHAND H. PAY, R D, SMITH, SHAW & MCCLAY

It Is a pleasure to have this opportunity to testify at the first Senatorial hear-
Ings on the Impact and consequences of the Employee Retirement Income Security
Act of 1974 ("BRISA"). One of the objectives of these hearings, as stated by
Chairman Nelson, Is to determine whether "serious compliance problems continue
to exist for smaller retirement plans under ERISA and whether, as a result, A
terminations are, in fact, taking place In-significant numbers."

It is always dangerous to extrapolate from one's own experience, but based
on my present employment with a law firm representing a number of smaller

li businessmen who maintain approximately 250 employee benefit plans, I would say
that small businessmen's compliance problems with ERISA, particularly the
reporting and disclosure requirements, are not only continuing but increasing
and that unnecessary and undesirable terminations of plans by smaller ema.
ployers are, In fact, taking place, I have been a witness to smaller employers
terminating good retirement plans because they felt that they cannot understand
or keep up with the eompllance requirements of ERISA.

As to the Increased cost, the Pittsburgh oae ot one of the national major
aecopnting firms hascalculated that their cost for preparing an employee bane-
At plan has Increased frm about $700 to $8,000. Other estimates of the Increased
cost for drafting a plan, shepherding It through the IR1, aid meeting the other
requirements of ERIBA ire much higer. . ... .

No tonal figures would suggest that my experience Is not unique. The impact
of IRISA I# apparent 1 1$,e requestsfor deter*Ilnatjon letters. Fwr corporate
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p , as the following figures indicate, there was a drop in requests
for detetininaton letters for the Ast nine niontha of 19T5 over the same period
In 1974.

rpoate plas' 1174 17

Prot-sharia# &d stock bonus p1W appred .................. ................ 21370Humbe W emqyes uv ed .................. .... ....................... 4,7I ,
Nm e0" " d..................................................... 1 ,5,71
Total plans dsppmXi ....... .................................................. 5 226

Also, figures recently issued by the Pension Benefit Guaranty Corporation show
that the number of 191 requests to terminate plans was four times greater than
what was anticipated and that the rate of termination Is accelerating as ERISA
compliance deadlines approach. In 1975 the Pension Benefit Guaranty Corpora-
tion received a total of 0,086 notices of intent to terminate pension plans, and
1,148 of these notices were filed in December. These figures amply demonstrate the
need for Congressional hearings such as this one to determine if there are ways
to reduce the cost of meeting the requirements of ERISA for small bu-inessmen
without In any way reducing the protection and benefits offered to employees by
ERISA. It seems to me that, particularly In the area of reporting and disclosure,
substantial reduction in employers' costs can be achieved without diminishing
the protection provided employees.

There are so many reporting requirements that any summary will be inaccu-
rate, but, in general, the major reporting requirements are (a) those that are
made as part of the employer seeking a letter of determination from the IR
that his plan Is a tax-qualified plan, (b) notice to Interested parties which must
be provided by employers to all his employees If be withes a letter of determilza-
tion, (c) a Joint IRS/Department of Labor annual report which must be filed
for most plans, (d) a plan description to be filed with the Secretar of Labor
which must be resubmitted within 60 days if the plan Is materially modified,
and (e) a summary plan description to be provided to the participant. If the
employer maintains a defined benefit plan, he would, of course, alo have to
meet the reporting requirements of the Pension Benefit Guaranty Corporation.

I have no major criticisms with either the filing requirements of seeking A
letter of determination or the summary plan description. The summary plan
description was a much needed reform which should allow participants to ob-
tain a clear explanation of the major provislna of their plan. There is the dan-
ger, however, that the regulations will require that the summary plan descrip-
tion be so detailed and complex as to defeat its original purpose. The regulations
for the summary plan description should'not require such detail as to create the
false Impression that all provisions and effects of the plan can be determined from
Its summary.

Furthermore, 1Wi annual report seems also to be a basically sound approach
replacing as it does a series of previouq filing requirements of the Department
of iabor and the Internal Revenue Service. The recent announcements that a
simplified two-page annual report form for non-Keogh pension plans and welfare
plans with under 100 participants will be forthcoming and the elimination of
the requirement for the opinion of an Independent certified accountant for plans
with fewer than 100 participants arq welcome news for smaller plans. A concern
at this moment, however, In the announcement of the Secretary of Labor in the
last week of December tbt the filing requirements for the annual report have
been moved from 4% mbiths after thq ebd of the plan year to ?,months after the
end of the plan year.It Is curious that this announcement was not issued Jointly
by the Deptrtment of Labor and the IRS, 'and the IRS 0g0sition on this extension
should be clarified. I

I have serious questions about the need, justification, and format of the plan
4escriptoop to be filed with the Department of Labor and the notice to Interested
parties. In discussing forms we should keep certain goai and objectives In mind.
First, what Is the Information being obtained and how can it be used? Second,
It the Information |s Vtmilar or Identical to Information already In the possession
of the government, what additional benefit to the government or additIonal pro
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teetion to the employee is achieved- to Justify the additional cost to the employer?
Third, how much time does It take for someop to uq4erstand and to complete the
form? And finally, can the form be completed by an intelligent person who is not
an expert in the employee benefit area? I would suggest that the annual report
and the notice to interested parties cannot meet any of these tests. It, of course,
can be observed that the form of the annual report is not so different from what
the Department of Labor has requested for some years. But it seems appropriate
-In light of the many new reporting requirements of ERISA to determine how
much of the information previously requested Is still needed.

For tax-qualified plans most of the requested information has already been
provided on the forms for seeking a letter of determination, and I, therefore,
recommend that serious consideration be given to allowing tax-qualified plans to
meet the annual report requirements by compiling the forms they submit to the
IRS. If one is convinced that a separate annual report Is still necessary, I stillstrongly question the desirability of the format of the annual report. It repre-
sents an attempt to reduce a highly technical area to a yes or a no questionnaire
which results In misleading Information to all concerned. For example, there arequestions about the rules of the plan for years of kezvIce and breaks In service,and the only guidance Is to refer to the highly complex and technical regulations
which have been Issued on these areas. There is no way that the employer oreven the average practitioner can adequately and sufficiently answer these que. .tons Other questions request Information whose practical value to the Depart-
ment of Labor is hard to Imagine.

The notice to interested parties Is a classic example of one good idea toomany. This notice results In additional cost to employers with very questionable
additional protection to employees. Congress, In enacting ERISA. established
for the first time detailed requirements for employee benefit plans. It Is theserequirements that provide the employee his basic protection. If an employerestablishes a plan complving with ERISA, It is highly questionable what addi-
tional protection to employees Is provided by requiring that a notice to inter-
ested parties be given. Furthermore, It is a highly dangerous requirement fit-that It suggests that participants have rights In addition to those required byERISA. It will be a source of contention and litigation and, I think, will resultnot only in unnecessary cost to employers but will act as a deterrent to establish.
Ing plans.

Finally, while on the whole I believe that the form for payment of premiums
to the Pension Bnefit Guaranty Corporation reflects a genuine desire to have assimple a form as possible, it demonstrates a good example of Increased cost toemployer with the little benefit to be gained by the Pension Benefit Guaranty
Corporation or employees. Most of my small employers were unable to under.
stand this form. They came to me for assistance and it took me about three hoursof very careful reading to understand how It works. Once you understand It, It
is really quite simple, but the reason for its complexity Is primarily the require-
ment for a premium reconciliation. This is felt necessary because the employeris asked to estimate the number of covered participants at the beginning of theyear which, of course, could change over that year. Therefore, in the next year he
is asked to reconcile his estimate with actual participation. The smaller employer,therefore, is asked to spend a great deal of time and money to estimate what may
be a very small difference, If any. As the Instructions on the form Indicated, formany plans there will be no change, but to adequately fill out this form, theemployer will have to spend an hour or two of his time or pay an expensive out-side expert to determine If a dollar or two more should be sent to the PensionBenefit Guaranty Corporation. In other words, what cost are we imposing onsmall businessmen for absolute precision in form submitted to the government? -
Does this requirement far exceed the benefit to the government? I suggest thatwhen an employer has to spend an hoUti or two hours of time so that the govern
meant might be able to Vecelve two or three more dollars In premiums, wo are
wasting time and money.

There are other areas-of ERISA which particularly affect small businessmen
that Congress might want to consider.

On the whole I do not believe EItJA adequately recognizes br distinguishesbetween welfare plans and person plans. For example, the ¢berwhelmIng num-ber of welfare plans maintained by smaller employers are fully insured plans.
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In other word& th9y are welfare plans whose benefits are provided under the
terms of some nsiumaee contract. The requirement that these plans be reduced to
writing an4 that certan fiduciary resposiblilty provisions be incorporated into
that wrltlzag4w merely redundant oreuto In unresolved conflict between the
client and h Insurance company. My firm is taking the approach of drafting
a welfare plan which Inqorporates by reference the terms of the insurance con-
tract. For fully Ineured welfare plans, this exercise, which is costly to the client,
seems0f jiestionable value to the employees and to the government. As one client
wrote to a member of my BrIm when we sent him one of these welfare plans, "The
importance of this document makes me want to cry, but I'm too old for that."

JOINT AND SURVIVOR ANNUITY

Most of the smaller employers' plans are defined contribution plans, usuallyroflt-shAring plans. For profit-sharing plans the joint and survivor requirement
i unnecessary and if imposed, will result in a loss of flexibility of benefit to
employees. The purpose of the Joint and survivor provisions of ERISA was to
create a remainder interest where one would not otherwise exist. For defined con-
tribution plans, the total account benefit is normally paid to a participant's
beneficiary, so the application of the Joint and survivor rule is unnecessary. In
other words, the normal profit-sharing plan provides survivors with the protection
that the Joint and survivor provisions were designed to achieve. The application
of the Joint and survivor annuity to a profit-sharing plan will mean, and this is
true In my firm, that profit-sharing plans will be drafted to eliminate any form
of annuity payment--certainly Just the reverse of the result that Congress in-
tended. I would, therefore, suggest that the regulations dealing yvith Joint and
survivor annuity be amended to provide that a plan will not be disqualified if it
provides that upon the death of the employee, "the entire balance of his account
under the defined contribution plan would be paid to his surviving spou." unle..s
the participant has elected another form of benefit payment."

HOURS OF SERVICE

The proposed- regulations dealing with participation, vesting, and accrual of
benefits have a provision that will be particularly disturbing to smaller employers
who do not keep hourly records of employment. The general rule Is that for pur-
poses of determining an employee's creditable service, hours of service shall be
ascertained from the records of hours worked or hours for which payment Is made
or owing. If, however, such records are not kept or if the employer conpensates
his employees on a salaried basis, an alternate method of determining hours of
service for non-hourly employees is provided which permits an employer to apply
an equivalent formula for translating weeks or days of service Into hours. The
regulation states that the formula must yield an equivalent of at least 1.000
hours of service per computation period. In other words, for smaller employers
that do not keep hourly records of pay, their employees would be credited with
1,000 hours per year of employment even If they worked only one day.

NONDISCRIMINATORY VESTING SOHIntLzE--Rv. PaOm. 7"-49

As you have undoubtedly heard, the IRS has Issued Revenue Procedure which
would prescribe a so-calied "4-40" graded vesting in caLs where the Service
believed that a qualified plan's vesting schedule is likely to produce discrimina.
tion. Under that Revenue Procedure, plans of employers with businesses more
than five years old, which provide for vesting slower than using the 4-40 vesting
schedule and which cover employees in whose favor discrimination is prohibited,
must meet one of the two turnover tests:

1. The rate of turnover for rank and file employees must be lees tMan e
(the6% test),or v

2. The rate of turnover for rank and file employees must be not more tham
200% of the rate of turnover for employees In the prohibited group (the
200% test).

If neither one of these tests could be met by a plan, the Revenu6 Iocedure
required the use of a vesting schedule at least as favorable as the so-called 4-40
vesting.

The Service responded to the barrage of criticism directed at this Revenue
Procedure by Issuing another Revenue Procedure under which the ervice has



160

taken the position that in a request for a'det tion letter an emploer my -
ask that the orIigal Revenue Procedure not.b applied. If th determination l.t&
ter request state that the plan submitted is to bO onsdred i oetrgar, to
the o rais. Revenue P ure, the Sr*$ce win *P to mini- plan

It it approves the plan as being qualified under ]IMSA, It will Issue a letter
of determinaton 9n all aspects of the plan except' the plan'j vesting shedul
With regard to the vesting schedule, the'letter will &ontaln a &veat stating. that
no determination was made whether the vesting provision of the plan shi
the nondiscrimination requirements of the Code This ts obviously a temporary

and highly unsatisfactory solution to the problem. While I do not believe that
compliance with one of the statutory vesting requirements of ERISA should be
conclusive evidence that the plan Is operated in a itondlscrimlnatory fashion, it
seems to mp, neverthelem that the original Revenue Procedure far exeeA Con-
gssl onal Intent and Is unnecessarily costly for employers Use of the 4-40 vest.
Winstead of one of the vesting schedules of ]RISA will subtantially increase

vesting costs for most employers. Whatever one may think of the merits of this
Procedure, I think the Increased cost could result In massive curtailment of em
ployee benefit plans. One study estimates that the 4-40 vesting will increase the
cost of vesting by 25% over a ten.year period. Furthermore, the original Revenue
Procedure establishes a highly arbitrary and mechanical test rather than a ease
by.-ase determination of whether a plan Is operated in a discriminatory fashion.
The revenue ruling will result in plabs being disqualified when, In fact, they are
being operated in a fair and equitable manner.

PIEIEMAL APPROACH

Both the Department of Labor and the Internal Revenue Servlce have an-
nounced that If a plan complies by May 80 with the requirements of ERISA as
they are presently embodied In regulations, the plan will be held in compliance
with the requirements of ERISA until the end of this year. For purposes of an
orderly addressing of the complex problems that have to be faced, this step-by-
step procedure makes sense from an administrative viewpoint. This piecemeal
approach, however, drastically Increases the cost of drafting the plans. It Is ob.
vious that It is small businessmen who can least afford this appro~ch.

The administrative agency's delay In getting final regulations out Is due some-
what to the complexity of the area and the lack of knowledgeable people. With-
out trying to assign blame to anyone, It ti time we recognized that all deadlines
will probably have to be extended. You cannot expect small businessmen to incur
substantial charges to bring their plans into compliance with the requirements of
]DRISA only to be faced in a short time with additional costs of re.amending
their plans. I, therefore, would strongly recommend that Congress look into a
procedure whereby the appropriate agencies would have the time to develop final
regulations which then can be used for drafting of plans.

[By direction of the chairman the following communication was
made a part of the printed record :]

JAE&UIN, GAOO8 & HtUNT,
CmI*IX Pusimc AOriuTAlqrs,

Santa Barbara, OAC4t., PebruarV W5, 197e.
Re Pension Plan Reporting Requirements,
8zxito SuAL Busixms CoMxrrpau,
74nancal Markers Pr4vate Pemeote, Subcommifte of t Se e Fiten~e

Commtee, Dirkses Senate Ojloe Buiijng, Wahgfon , D.O.
GwTxmurhi: I understand that hearings are being held on the burdens Imposed

on small businesses in reporting under the Pension'Reform Act of 1974. The
Sroblem created by the Act are serious, but I would net expectthat meaningful

rmaton would be 0ailable in terms of actual plan terminatlos, colt, time
and reporting burdens because no significant reports have yet been required to

b u r the Act. .
Th# Initia filng requirement, Form EBB-i, was originally proposed, to be due

on March 81, 1975, was later postponed until May 81, 1976, subsequently post.
pond unttl Ausust 81, 1M and (within two weeks of the mailing of;the forms)
chanqd, from a, multipage form to a two page reeIstration form. The hasty

'1 j .1 , t , -
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change, only two weeks after the mailing of all the multipage forms to ;ll known
employers, was poorly communicated to employers in the form of a cryptic notice
that hearings were to be hold on a proposed change In reporting requirements
of the Department of Labor. The results of the hearings concerning the pro-
posed postponement and lessening of the requirements on the nitial Form BBS-i
was not communicated to employers. Form EBS-1 has subsequently been sub-
stantally revised and Is now due on May 80, 1976, fourteen months after the
original proposed deadline. The form Is not finalized, and it to therefore not
known whether the requirements imposed by It will be manageable or whether
it will be distributed In time to be completed and filed timely. Thus, although
the Department of Labor has managed to cause considerable inconvenience to
accountants, plan administrators, and others, the amount of time and financial
burdens Imposed by the Act upon employers rising from the Initial description
of the plan to the Department of Labor In not yet known.

A similar situation Is occurring on the proposed annual filings required under
the Act Internal Revenue Service/Department of Labor Form NO has not yet
been finalized. The original proposed forms resulted In a substantial amount of
adverse comment, but the final form of this reporting requirement is not yet
known. Therefore, any Information which you obtain at your hearings concern-
Ing the annual reporting burden resulting from the Department of Labor/Internal
Revenue Service interpretation of the Act Is entirely speculative.

Another example of a burden which has not yet been imposed anyone, but
which could be substantial, Is the proposed requirement that small retirement
plans have an annual audit by a certified public accountant. The original pro.
posed ]orm 55M stated on its instructions that no such audit was required for
plans with under 100 participants, within a few weeks the Department of Labor
advised interested parties that It really meant to require such an audit even
though the instructions themselves stated that It was not required. The most
recent Information which I have is that the Department of Labor has again
changed its mind and is now considering not requiring such an audit. Although
the financial burden of such a requirement is considerable, the actual imposi-
tion of this requirement has not yet occurred, and Is the subject of additional
speculation both as to whether the requirement will finally be Imposed, and as
to the cost of such an annual requirement.

In summary, the financial burden created by the Pension Reform Act of 1974
could be considerable if the Department of Labor and Internal Revenue Service
do not take advantage of the provisions of the Act which permit them to lessen
its impact on plans with under 100 participants. To date, however, the financial
burdens imposed have not been significant because almost no reporting require-
ments have gone into effect. Please do what you can to see that reasonable report-
ing requirements are imposed on smaller employers, and that the requirements
are communicated to these employers In a timely fashion in a manner which can
be understood by them.

Thank you in advance for your assistance.
Yours very truly,

RICHARD HuxrT.
[Whereupon, at 11:48 a.m., the committee was adjourned.]
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APPENDIX

PxNsoit Bz wT GUAaANTY COOuOATxIO

ANALYSIS OF SINGLE EMPLOYEB DEFINED BENEFIT PLAN TErMINATIONS, 1975

March 19, 1976

HIGHLIGHTS

The number of terminations of pension and annuity plans since the enact-
ment of the Employee Retirement Income Security Act of 1974 (ERISA) has re-
ceived widespread attention In recent months. In particular, concern has been
expressed as to the impact of ERISA on plan terminations. This report ex-
amines single employer defined benefit plan termination notices received by the
Pension Benefit Guaranty Corporation (PBGO) during calendar year 1975. The
major findings are:

The number of defined benefit plan terminations reported to PBGC in
1975 was approximately 4,800, with about 3,950 of these covered under the
PBGC termination Insurance program. Using earlier BLS and Labor Depart-
ment studies and historical trends, PBGC budgeted for from 3,700 to 4,100
defined benefit- terminations in 1975. Using those same studies, approxi-
mately 3,200 terminations could reasonably have been expected In the ab-
sence of ERISA.

In 85 percent of the plan terminations involving an ongoing employer, an
Inteilt to provide pension coverage to plan participants through another plan
was cited. .

Seventy-seven percent of the plan terminations covered by the insurance
program did not indicate that ERISA was the reason for termination. Ad-verse 'ecodiomic conditions, change in ownership or liquidation of the em.
ployer's business# Were typical of the cited reasons for plan termination.

Twelve percent of the plan terminations covered by the insurance pro-gram indicated that ERISA was th6 reason for termination. Eleven per-
cent cited other reasons in addition to ERISA, such as adverse economic
condition.

In all terminated defined benefit plans covered by the Act, whether or not a
,81ccessor plan is Instituted, the participants are guaranteed vested basic pensionbenefits, within statutory limitations, paid from assets of the plans or by the
Pension Benefit Guaranty Corporation.

ANALYSIS OF SINGLE EMPLOYER DEFINED -BENEFIT PLAN TERMINATIONS, 10 5

Introduotoi
In recent- months, considerable attention has been paid to the apparent in-crease In'the number of private pension and annuity plans terminating since tM4

Enactment of the Employee Retirement Income Security Act of 1914 (ERISA).
In pdtticular, concern has been expressed as to;, the extent to which EtJSA
may have contributed to this Increase.. This report seeks -to assess the- Impact of ERISA on plan' terminations by
analyzing both the number of plan terminations and the stated reasons for
termination provided PBO by plhas termnating during 1975.

The number of terminations takes on meaning as a measure 6f the impact of
ERISA wheh compared" with the -number of plan te~minations which might
reasonably be expected Inthe absence of ERISA. For this purpose, the report
draws upon the results -of-a PBGO pftJection develolPed in early 1975 of thenumbet- of defined benefit plan termiations expected during 1975. The report
also draws upon a study initiated by P.GO in early 1976 of thoje plans filing a
Notice ot Intent to Teflninate with PBGC during 1975. This study Included an
analysi;0of the stated xeaaonu for terminatit provided PBGO b, the plans.

' : (1e 3 )"
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Volume of PBO plan terminations, 1975
During calendar year 1975, the first full year after the enactment of ERISA,

5,035 notices of intent to terminate, Including duplicate notices, were filed with
the Pension Benefit Guaranty Corporation (PBGC). However, as shown In Table
1, an estimated 785 cases were closed administratively because (a) the termina-
tion related to an Individual account plan, such as profit sharing, (b) the event
reported was not a termination, (c) the termination had occurred prior to en-
actment of ERISA, or (d) the other reasons shown In Table 1. During 1975,
PBGC received notices of intent to terminate, 4,800 defined benefit plans, of
which about 8,950 were actually covered by the PBGO termination insurance
program., o
Antiolpated volume of plan terminations, 1975

The PBGC estimate of plan terminations for calendar year 1975 was made
solely for budgeting purposes and was undertaken In two steps. First, historical
data on IRS pension plan terminations were analyzed, and adjustments were
made to estimate actual defined benefit plan terminations experienced during the
1967-1974 period. Second, projections were made for 1975 based on past ex-
perience. In addition, an estimate was made of the effect of adverse economic
conditions and ERISA in projecting a work load figure for 1975. The results of
these steps are summarized In the following sections:

Analysis of Hiatoroal Data.-The number of applications for determination
letters acted upon by IRS for terminated pension and annuity plans for the 8
years prior to 1975 provided the historical basis for projecting the level of de-
fined benefit plan terminations for 1975. Data for the years 1967 through
1974 shown in Table 2, col. 1, indicate that the number of IRS determinations
for terminated pension and annuity plans grew steadily during this period from
an annual rate of 602 in 1967 to 2,577 In 1974, with an average annual growth
rate of close to 25 percent.

Adjuetments.-The historical data on pension and annuity plan terminations
had to be adjusted so projections could be made for the post-ERISA defined
benefit plan termination case load. A study by the Bureau of Labor Statistics,
Report on Characteristics of Terminated Retirement Plans 1955-1965, Indi-
cated that, on average, the number of actual terminations exceeded the number
of applications acted upon by the Service during any period by 20 percent. In a
period of Increasing plan terminations, this 20 percent factor reflects the lag
between the actual termination and the subsequent actions by the Service, by
means of a determination letter or some other means. Applying this 20 percent
factor to the figures on IRS determination actions results in at estimate of
actual plan terminations per .year. (Table 2, col. 2). With this adjustment, for
example, It is estimated that In 1074, 8,092 pension and annuity plans actually
terminated compared to a determination rate by IRS of 2.577 plans.

Not all pension and annuity plans are defined benefit plans. It Is estimated
that defined benefit plans account for70 percent of the pension and annuity plan
terminations reported to IRS In the past .(Table 2, col. 8). As a result of this
adjustment, It Is estimated that the level of defined benefit plan terminations
grew from 506 In 1967 to 2,165 In 1974.

1975 Projeotions.-In early 1975, a projection of the number of defined benefit
plans that could Teasonably be expected to terminate in 1975 was developed by
P800 by first extrapolating the historical termination trends and then adjust-
Ing the results to reflect,anticipated effects of the recession and ERISA, The
key assumption In these projections related to the expected growth above the
1974 level ot defined benefit plan terminations. Projection I, assuming a 25 per-
cent Increase, was based on the historical average growth rate In plan termina-
tions, while Projecton 3I used the highest. observed Increase In the historical
serJes, 40 percent, to reflect both trends and unfavorable business conditions. -

The number of plan terminations In Table 8. line 2, are the result of a straight-
forward projection of the 1974 experience (line 1) under the asumed.growth
rates, mentioned above.. Estimated plan terminations In the poet-ERISA 'Period
were further adJusted,-upward to reflect an assumed 5 percent underreporting
of plan terminations prior, to -RISA, since prior to enactment the submission
to IMS of 'an application for, determination with respect to a plan termination
was not mandatory. This adjustment resulted In the projected plan termination
rates shown In line 8. All these figures, raisglng from 2,106"to 8,1Rternlnatlng
defined benefit plans, could be considred reasonable based n pat exMerence.

However, 1M5 was not expected to be a normal year. Therefore. PBS made
further adjustments presented at budget hearings on May 6, 19M, referenced
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in Table 8, llne 4, which produced an anticipated termination cafe load ranging
from 8,782 to 4,107 defined benefit plan terminations. These higher rates reflected
the anticipated efect of ERIA

In summar,- the level of 4,800 4eflned benefit plan terminations (with 3,950
covered by the termination Insurance program), corresponds closely with prior
PBGO budget projections.
Survey of plan termination, 1975

In early 1976, P300 undertook an analysis of data obtained from plans filing
notices of intent to terminate with PBGC between January 1, 1975, and December
81, 1975. A systematirl0 percent sample of filings was drawn; however, the
analysis was limited to those filings that had not been administratively closed
by December 81, 1975.

Since the estimates for plans In the report were based on a sample, they may
differ from the figures that would be obtained from a complete enumeration of
terminating plans. Particular care should be taken in interpreting small differ.
ences among percentages. The first results of this survey are summarized in the
following sections:

Reason8 for Termination, 1976.-Table 4 summarizes the results of the survey
of stated reasons for plans terminating in 1975. In 77 percent of 'the covered
terminated plans, no mention of ERISA appeared in the notice submitted to
PBGO. Of the remaining plans, 12 percent cited ERISA as the sole reason for
termination; 11 percent cited ERISA combined with other reaotre.

The reasons for plan termination stated by plan administrators are in close
agreement with the assumptions underlying the PBGC budget projections of
defined. benefit plan terminations for 1975. Therefore, when reasons for termi-
nation are related to PBGC projections for the 1975 termination case load, a
close correlation Is found between actual and expected experience. The expected
termination level based on the assumption of unfavorable economic conditions
(with no ERISA impact) shown In Table 8, line 2, is in line with the number
of terminations (77 percent of 4,800) for which ERISA was not stated as a
factor In termination. -

(ontinuing Penui on Coverage for Partloipant.-The effect of the terminations
of defined benefit plans may be completely or partly mitigated by coverage under
a successor profit-sharing or money purchase plan.

Some 85 percent of all terminating defined benefit plans Involving an ongoing
concern included a statement that a successor plan or shift to some other existing
plan was being planned for particlpants. More Importantly, these estimated 1,000
terminating plans Included about a third (or an estimated 80,000 participants)
of. all the participants in terminations involving ongoing companies.

TABLE 1.-PBGO plan termination eeperienw, 1975"

Notices received ------------------ ------------------- . 5, 035

Less: Administrative closings I - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 785

Individual account plans ------------------------------- 221
Non-terminations ---------------------------------- 154
Other - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  00

Equals: Defined benefit plan terminations ..------------------- 4, 800

Covered ------ -- - - - ------- 80960--
Non-covered ------------------------ - 8-0

1 Based on projections of experience to date.
£ Includes plans terminated prior to enactment and duplicate filings by plan administrator.
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TABLE 2.-HISTORICAL ANALYSIS OF PENSION AND ANNUITY PLAN TERMINATIONS, 1967-74

Ap "' Estimated deid
Appictinsplan beeefilt afor INS, torminatioss tr mla os Annual

determina. .70 of peret
YO tion 1(0 i o.(2))a tchngs

(1) (2) (3) (4)

* ........................................... 6 56.....67'564 11.5,

........................................... . 88042 729 29.3
S ............................. ........... ,142 1370 - 31.6..... . -6. ... ... 0.. ..0 . 4o.6.

.. 2..77 , 2 65 27.3.3...,57092 2;1516.0'

I eternal Reve ce S . ,ce
l S , Awl nPolrement Plans 1M4S, indicated aual teminatlois filed with

IR dTiu per f e fuceedePn Terminatoa 19~1 IiW =t'at defined benefit plans accounted for 70 per-
al. isued IA 1972.

TABLE 3--POJECTED DEFINED BENEFIT PLAN TERMINATIONS FOR 1975 UNDER VARIOUS ASSUMPTIONS

Projection I Prolcll
' m(25ercent (40 percent
roh rae) growth rate)

1. 1974 amotate from tale 2 l 3 ..................... .............. 2,165 2,165
175 stima: No pte.ERSA under r2ort. ........................... 2,706 3,031
1975 eimate:porce*ERtSAunar ertslM ................................ 2.842 3,182
POC 1u bedlgteatilmelos I.............................. ................ 3,732 4,107

I Estim based on unpnblished PBGC and IRSdat,.
9 PijilsheN d in "Departeets of Labor and teah", Education, and Welfare Appropriation for 1976," Hearings (May 6,

1975) befor Subcommittee of the Committee on Appropriations, House of Representatives, Subcommittee on Departments
of Labor and Health, Education and Welfare, 114t Can., 1st sass., pt. 5, Department of Labor Related Agencies, p. 450.

TAm, 4.-Perent ditibut m of stated reasos for terminaoton of define4
Beftelt Plans, 1975 1

ERISA not mentioned: ' -- -'
Adverse busine.. --........ ---------------------------
Plan too ..... ........................
Change In ownership ......-..-.
Liquidation dissolution/closing -.........................
Other .-----------------------------

Subtotal ---------- --------------------------------

ERISA mentioned:
Impact of ERISA.. .--- ---------------------------------
ERISA combined with other reasons........................

eroesst
3
11
11
10
12

77

12
11

Subtotal --------------------------------------- 23
Total.......... .. . 100

Ttl----------------------------------------------10
IBased on a systematlc 10 percent umple of plans fllng valid notices of intent to termi-

nate with PBCO during 197f5 03

V

V

* qh


