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PAPERWORK REQUIREMENTS OF THE PENSION
REFORM ACT OF 1974

MONDAY, FEBRUARY 2, 1076

U.S. SENATE, SUBCOMMITTEE ON PRIVATE PENsION PLANS
AND SUBCOMMITTEE ON FINANCIAL MARKETS oF THE CoM-
MITTER ON FINANCE, AND THE SELECT COMMITTEE ON

Smary, BuUsIiNgss,
Washington, D.C.

The subcommittees and the select committee met at 9:35 a.m., pur-
suant to notice, in room 2221, Dirksen Senate Office Building, Senator
Floyd K. Haskell presidin%
c Present : Senators Haskell, Byrd, Jr., of Virginia, Brock, Nunn, and

urtis.

Senator Haskerr, The hearing of the Senate Select Committee on
Small Business and the Financial Markets Subcommittee and the
Private Pension Plans Subcommittee of the Senate Finance Com-
mittee will commence.

I will now put statements in the record for Senators Nelson, Bent-
sen, and Nunn.

[The press release announcing these hearings and the statements of
Senators Nelson, Nunn, and Bentsen follows :f

FINANCE SUBCOMMITTEE ON PRIVATE PENSION PLANS AND ON FINANOTAL MARKETS
ANNOUNCE HEARINGS ON THE PAPERWORK REQUIREMENTS OF THE PENSION
REFORM LaAW

Senator Gaylord Nelson (D.-Wisc.), Chairman of the Subcommittee on Private
Pension Plans and Senator Lloyd Bentsen (D.-Tex.) announced that the Sub-
committees will hold joint hearings with the Small Business Committee on the
burdens on small business of the reporting requirements of the Pension Reform
Act. The hearings will be held February 2 and 8 beginning at 8:30 a.m. in Room
2221, Dirksen Senate Office Building.

In announcing the hearings, the Senators said. “our inquiry was prompted by
numerous complaints that the cost of administering smaller pension plans would
double, and In some cases triple, because of the length of forms and other regula-
tory requirements proposed to implement pension reform. The law instructed the
Department of Labor and the Internal Revenue Service to draw up regulations
to implement its mandates of the Pensfon Reform Act of 1974. These regulations
and proposed reporting forms are the cause of the complaints.”

Senator Nelson stated, “Congress completed a major reform of the private pen-
sion plan law in 1974. Among the chief accomplishments were to give each em-
ployee more rapid vesting in his pension, and to provide that pension rights can
be preserved if the employee shifts jobs,

“These provisions were responses to evidence that millions of workers svere
losing all pension rights when they changed jobs even after 10 or 15 years’ serv-,
ice, and that in some cases veteran employees with as much as 80 years’ service
had lost their pensions when the company went out of business or changed
bands,” Senator Nelson sald. .
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Senator Bentsen said, “approximately 989% of all retirement plans have less
fthan 100 participants, and about 939% of the plans have 25 participants or less.
"The Pension Reform Act gives the Secretary of Labor the authority to issue
:gimplified reporting requirements for small plans, It was the clear intent of the
*Congressional sponsors of this legislation that this authority be exercised.

“Simplified reporting requirements for smaller pension plans will relieve
thousands, of small businessmen gcross our Nation from unreasonably burden-
some and cos tly paperwork. Detailed reporting requirements that may be applic-
able to our Nation’s largest private pension plans are simply not needed for the
smallest pension plans. In'fact, mahy small businessmen may be forced to termi-
nate their retirement plans if the paperwork burden becomes too costly and
overwhelming,” stated Senator Bentsen.

In discussing the need for hearings, the Senators said that the agencles’ inltial
proposals included a decument to collect basic information about smaller plans
(Form EBS-1) that was 16 pages long. The draft annual report (Form 5500)
was 514 pages long, and required attachments, The agencies have added a re-
quirement for an accountant’s opinion extending beyond normal audlt boundaries.
Senator Nelson said that witnesses at hearings on other subjects have complained
about the cost and. time that would be involved under these proposals. “Many
owners of small businesses said they would seriously consider dropping their
plans if the proposals went through,” Senator Nelson said.

In response to these concerns, Senators Nelson and Bentsen introduced a bill
(8. 2344) to ‘mandate simplified reporting for smaller plans. Last November
-Senator Russell B. Long (D.-La.), Chairman of the Finance Committes, joined
these two Senators in asking the Department of Labor and the Internal Revenue
Service to speed the process by simplifying reporting requirements without the
mandate of legislation.

Senators Bentsen and Nelson said that it was desirable to hold a hearing to
monitor the agencies’ simplification efforts to see whether compliance problems
had developed among smaller retirement plans, whether there have been termina-
tions in significant nmnbers, and to determine whether legislation is required.

The scheduled witnesses to date are:

February 2.—

Department of Labor: James D. Hutchinson, Administrator for Pension and -
Welfare Benefit Programs. .

The Pension Benefit Guaranty Corporation: ( representative to be announced. )

American Institute of Certified Public Accountants: George Vogt, CPA, Chair-
man, Pension Task Force, New York City.

American Society of Pension Actuaries: Robert D. Conkel, Pension Reporting
Forms Member, Washington Affairs Committee, Richardson, Texas; and William’
;‘V. Hand, MSPA, ERISA-Member, Washington Affairs Committee, of Houston,

exas.

National Association of Pension Consultants, and Administrators: John W,
Baker, 0.L.U,, President, of Atlanta, Georgia.

Fedruary 8.—

Internal Revenue Service: Honorable Donald C. Alexander, Commissioner,
and Alvin D. Lurie, Assistant Commissioner for Employee Plans and Kxempt
Organizations.
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OPENING STATEMENT BY SENATOR GAYLOBRD NELSON

These hearings arise out of a concern that small businesses across the country
are terminating retirement plans because of additional time and costs of re-
portintg t& the new Pension Rerorm Act (Employee Retirement Income Security
‘Act of 1974).

In September of last year, we heard testimony that costs of administering
plans under the new Act had doubled and tripled for smaller plans. We now
have figures from a government agency indicating that 5,000 deﬂned benefit
and 2,500 profit sharing plad terminations took place in 1975.

The hearing is to be jointly conducted by :

- —The 8elect Committee on' Small Business . _
-—-TheiPrivate Pension Plans Subcommittee of the Senate Finance Com-
mittee
—The Financial Markets Subcommittee of the Senate Finance Committee
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We are pleased at the fine cooperation in preparing for these hearinxs among

these and other Senate and House committees and subcommittees

The Pension Reform Act was aimed at protecting the. retirement securlty
of American workers by halting abuses, whether they .were found in large or
small  pension systems. According, to:the Small Business Administration, more
than one-half of all private employees (52%) work for small businesses.:

It 13 therefore in the interests of all parties that legislation affecting routine
pension and retirement matters, as well as extraordinary problems, be rationally
concelved and efliciently administered.

The impact of the Pension Reform Act falls upon all of the 500, 000 or 600000
plans, large and small, We are informed that about 98% of such plans have less
than 25 participants and 989 possess less than 100 participants.

Bet.ause of thesé distinctions, Congress placed in Section 110 of the Pension
Reform Act a provision enabling simplified penaion reporting for smaller plans.
- Unfortunately, when the original reporting forms were proposed, the plan
description (EBS-1) ran:to more than a dozen. pages, with attachments, and
the Form 5500 Annual Report extended to:-814 pages, plus exhiblts. Moreover,
no distinction was made between larger and smaller plans.

In response, I joined with Senator Bentsen to introduce 8. 2844 whlch would
mandate simplified reporting for smaller plans of less than 100 persons, rather
than leaving it as a matter of discretion.

We also joined with Senator Long in sending to the Department of Labor
and the Internal Revenue Service a critique of the proposed forms and rec-
ommendations for simplification. This letter appeared in the announcement
of :hm gzearings, which will be included in the hearlng record following my
statement,

We hope that these hearings provide insight into the desirability of legisla-
tion such’'as S. 2844, but beyond that, into the whole process of what happens
wheh' a regulatory statute is enacted on Capitol Hill and then sent to executive
departments for implementation.

We hope to review the mechanisms which have recently been set up to give
small business an opportunity for commenting upon the development of forms
and recommendations before they are set in concrete, and must thereafter be
changed with an inordinate expenditure of time and energy by the small busi-
nesses affected. We have a distinguished list of witnesses, from the government
agencies administering the Pension Reform Act and from among the account-
ants, pension consultants, attorneys and others who specialize in advising
smaller businesses on their retirement systems., We look torward to thelr

testimony.
(From the Congressional Record, Jan. 21, 1976]

NoricE or HEARINGS ON REPORTING BURDENS OF Sum Pm«srozv PLANS

Mr, NELSON. Mr. President, I wish to announce that a public hearing wlll be
held on.the burdens imposed on small businesses in reporting and otherwise
complying with the Employee Retirement Income Security Act of 1975—ERISA.

These will be joint hearings of the Senate Small Business Committee and
the Financlal Markets and Private Pensions Subcommittees’ of the Senate Fi-
nance Committee.

“BACKGROUND

About 98 percent of all retirement plans have less than 100 particlpants, and
approximately 93 percent of the plans have 25 or less participants. When Con-
gress considered this landmark legislation, it envisioned that. there should be
lesser compliance burdens for smaller plans and enacted section 110 of the act
to permit such simplified reporting.

Nevertheless, the form proposed for the collection ot basic information about
smaller plans—the EBS-1 form—was 18 pages long when first proposed and
thgl ‘;ll:sa.ft annual report—Form 5500—extended to 5% pages, plus certain
ex

Later, a requirement for an accountant’s opinion extendlng beyond normal
audit boundaries was announced to the public.

In testimony before a joint session of the Senate Small Business Commltteo
and the Financial Markets Subcommittee of the Senate Flnance Oommlttee.
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witnesses complained that the costs of administration of smaller pension plans
under ERISA would'ba double or triple those under the previous law. (8ee “Cost
of Administering Pension Plans of 10 Small Oorporations,” statement of Bruce
G. Fididing, “Small Business Tax Reform, part 2,” page 1188, at page 1150.)
. 'The committee has heard reports that many small business owners were cou-
sidering termination of their pension plans because of such problems..

In an effort to respond, I joined with Senator Bentsen in introducing a bill in
mid-1975 (8. 2344) which would mandate the more simplified pension reporting
for smaller plans which Congress authorized In section 110.

LETTER REQUESTS SIMPLIOATION OF PROPOSED FORMS

Because of the urgency of these matters, a joint letter from Senator Long,
chairman of the Senate Finance Committee, Senator Bentsen, chairman of the
Financial Markets Subcommittee, and myself, was sent to the Department of
Labor and the IRS on November 18, 1975, asking that the proposed forms be
shortened and .simplified; that the requirement for an auditor’s opinion be
modified for smaller plans; and@ that several short notice provisions of the pro-
posed regulatibns be mitigated.

I ask unanimous consent that the letter be printed in the Record at the con-
clusion of my remarks for the information of all concerned.
© The PresmING OFrFIicER. Without objection, it is so ordered.

(See exhibit 1.)

RESPONSE BY DEPARTMENT OF LABOR AND IRS

. Mr. NELSON. We are pleased to report to the Senate that some results of these
efforts are already evident. Just before Christmas, the Department of Labor con- -
firmed that the EBS-1 form would be reduced from 16 to 6 pages and that the
joint form 5500 would be cut from 5% to 2 pages. The requirement for an audi-
tor’s opinion, the Department announced, would also be waived for smaller plans.
For information purposes, I ask unanimous consent that the press release of the
Depar;:xent of Labor.on this subject also be printed in the Record following my
remarks.

The PreEsInING OFFICER. Without objection, it i8 so ordered,

(See exhibit 2.)

OBJEOTIVES OF HEARINGS

Mr. NELsEN. While the agencies concerned are in the process of finalizing
their forms and regulations on this subject, the committees concerned felt it
desirable to hold a public hearing to monitor their efforts. We hope to learn
the extent to which shortening of the forms has resolved the cost, time, and other
reporting burdens of smaller plans, and whether legislation such as 8, 2344 is
desirable; We also want to know whether serious compliance problems continue
to exist for smaller retirement plans under ERISA, and whether, as & result,
terminations are in fact taking place in significant numbers,

The witnesses for the hearings will be as follows : :

Department of Labor: James D. Hutchinson, Administrator for Pension and
Welfare Benefit Programs ;

Internal Revenue Service: Hon. Donald C. Alexander, Commissioner, and Alvin
D. Lurie, Assistant Commissioner for Employee Plans and Exempt Organizations;

The Pension Benefit Guaranty Corporation: (representative to be announced) ;

American Institnte of Certified Public Accountants: George Voght, CPA, chair-
man, pension task force, New York City;

American Soclety of Pension Actuaries: Robert D. Conkel, Esq., pension re-
porting forms member, Washington Affairs Committee, Richardson, Tex.; and
Willtam W. Hand, MSPA, ERISA member, Washington Affairs Committee, of
Houston, Tex.; and .

National Association of Pension Consultants and Adiministrators: John W.
Baker, C.1.U,, president, of Atlanta, Ga.

Upon completion of the record, it is expected that we will submit a report of
findings and recommendations for the information of the Senate.

The hearings will begin at 9:80 a.m. on February 2 in room 2221 of the
Dirksen Senate Office Building and will be open to the publie.

Anyone wishing further information may contact the committee or subcom-
mittees concerned.
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(Examrr 1]

(Letter to Department of Labor and IRS from Senators Long, .
Nelson, and Bentsen)
U8, SENATE,

SELEOT COMMITTEE ON SMALL BUSINESS,
Washington, D.0., November 18, 1975.

Hon. Jour T, DUNLOP,
Secoretary of Labor,
Washington, D.O.

and
Hon. DONALD O. ALEXANDER,
Commissioner, Intermal Revenue Service,
WGSMMtOﬂ, Dnao R *

DEAR MR. SEORETARY AND MB. CoMMISSIONER: During the course of our in-
quiry on small business tax reform, the Select Committee and the Financial
Markets Subcommittee of the Senate Finance Committee heard testimony in our
September hearings about the intention of some small employers to terminate -
their employee retirement plans because of increased costs and administrative
requirements. One study showed that, in several instances, costs had risen to
over $1,000 per employee, or over 10 percent of the income to the plan. We have
have also received extensive correspondence about the reporting requirements
of the proposed extensive correspondence about the reporting requirements of the
proposed EBS-1 and the Joint Form 5500.

As a result, we have become increasingly goncerned over the impact of cost
and reporting burdens of complying with the Pension Reform Act and possible
termination of the smaller employee benefit plans, those with less than 25
participants.

One expression of this concern is the recently introduced legislation regard-
ing simplified reporting for smaller plans (S. 2344). Our understanding of the
intent of the Congress in enacting the Employee Retirement Income Becurity
Act of 1974 was that lesser burdens would be imposed on the smaller plans,

The Department of Labor and the Internal Revenue Service have made com-
mendable efforts toward that objective, as indicated by the agreement upon a
joint annual return/report, which in our view is a major accomplishment,

However, in a further effort to respond to the contentions of the small business
community about the specifics of the proposed EBS-1 Plan Description and Form
§500 Annual Report, we have examined the proposed Torms in the light of the
views they have expressed to us. Despite considerable hesitation because of the
technical complexities of these matters, we would offer the following suggestions
for your consideration: oo ;

1. Perlods for Comment and Evaluation. It appears that the comment period,
and perhaps especially the evaluation period of less than three weeks, ending
November 18, is somewhat compressed. The schedule has genérated doubt as
to the thoroughness of the evaluation of the views and recommendations sub-
mitted by the small businesses and professional affected. .o ,

Since the ultimate information requirements have now been disclosed to all
interested parties, we feel it would be advantageous to extend the comment
and evaluation periods if this can be done without changing the ultimate filing
deadlines. Such extensions should provide additional time for analysis, and
changes if necessary. The would have the additional advantage of assuring
business community of the orderly consideration of its contentions.

2. Goals of the Forms. Examination of the forms ralses the question as to
whether all the information sought by the EBS-1 and the Joint Form 5500
Annual Report from the small plans can be physically processed, reviewed, and
acted upon within the forthcoming year. : ‘

Small buriness spokesmen have advocated that the basic identification ma-
terial should be emphasized tn the first reporting year for smaller plans, as a
basis for setting up computer files which could then readily absorb additional
information. If this is feasible, it might reduce the quantity of information re-
quired at the outset, ' ‘ ' "

An analysis of the two forms attached reveals several questions which are
common to the two forms. Although some of the friformation, such ar the
number of participants, tends to change, we would ask whether additional con-
sideration could be given to the opportunity to report changes in the items con.
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cerned, and to the use of retrieval techniques to recover basic information. A
related questign involves the possible usefulness of Form 4848 for 1975 for the
existing small plans in this context. : . :

Perhaps your experts could also re-examine appendix items closely with a view
to restricting any duplication which may occur.

8. Furnishing:of Plan Descriptions. Businesses have complained that the Sum-
mary Plan Deserlpﬁona which must be provided to participants and flled with
the EBS-1 form, must be completed at a time when significant amendments re-
quired to bring many plans into conformity with the Act may, still be in prepara-
tion. Businessmen state further that, in many instances, amendments must await
the publication of regulations, which may not yet have been used.

They argue that a second summary plan description would have to be prepared
after the filing amendments. Because of this, employers would incur additional
expense and participants might become confused, It has been agreed that it
would be more valuable to employees to receive a single description which does
take into account the new standards of the Act. ‘ ’

There thus appears to be some logic in suggesting that the Summary Plan De-
seriptions be deferred for some period, perhaps until 30 days subsequent to the
required amendment date under the regulations. We so recommend, but only on
the condition that the substance of the Act, requiring disclosure to employees,
is honored by providing all plan participants as early as possible with an explana-
tion of their rights and benefits, Perhaps this could be done by distributing ap-
plicable provisions of the EBS-1 form itself.

4. Requirement of Accountant’s Opinion. The recently announced requirement
for. accountants’ .opinions for all small-and medium-sized plans under Section
103(a) have been described to us as going far beyond a normal audit. It would
therefore reportedly be costly, especially for the smaller plan. In view of the
fact that other agencies, such as the Securities and Exchange Commission, draw
distinctions for accounting requirements by size of companies, we would hope
similar differences could be recognized in this area.

As you know, we have supported and worked for an effective Pension Reform
Act, and. certainly do not wish to see it weakened in any way. However, in our
view, it seems to us reasonable to explore possibilities of this kind in order
to alleviate some of the shortnotice provisions of the required reporting, sim-
plity initial reporting for smaller plans, and phase in the furnishing of in-
formation in such a way as to mitigate the paperwork burdens and costs of
obtaining and processing tlie required information for both the business
community and the government,

Because of our interest in these matters, we would welcome any reaction you
might have to.the practicability of these suggestions, and would appreciate the
opportunity of having your throughts in this area. Our Committees plan to hold
Joint hearings on the questions discussed in this letter at a later time, and we
shall be pleased to confer with your staffs to determine a timetable that would
be in the best interests of all concerned. Please be assured of our cooperation in
bringing about the effective and reasonable application of this very important
legislation. ]

Very truly yours,
GAYLORD NELSON,
Ohairman, Senate Select Committee on Small Business.
L.LoyDp BENTSEN,
Ohairman, Subcommitiee on Financial Markets, Senate Finance Committee.
' ‘ RussELL ToONG,
Chadrman, Senate Finance Committee.

[ExHIBIT 2]
[News Release of Department of labor]

LaABoz Dnmnnﬁr REDPUCES PAPERWORK REQUIRED OF PRIVATE EMPLOYERS
o . UnpEr PeNsION RErorRM Law

The Department of Labor announced today its intent to make changes to reduce
paperwork pressures on the 800,000 private pension and welfare plans required
to. file government reports each year. The reports must be flled with the depart-
ment under the Employee Betirement Income Security Act of 1874,
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Four revisions of the requirements were spelled out by James D. Hutchinson,.
pension and welfare benefits administrator. He said they resunlt from comments:
recel{ved from the public on anpual reporting forms and regulations proposedz
earlier

The revisions are; ‘

The Internal Revenue Service and the department developed the first change;:
an annual .report from 5300C for non-Keogh pension and funded welfare plans
with under 100 participants. (Keogh plans are for the self-employed.) This form
is three pages shorter than the five-page form 5500 required of larger plans,

Waliving the requirement for an opinjon by an independent certified public ac-
countant for plans with fewer than 100 partieipants throughout the plan year.
This approach should reduce the burden and costs to small plans while still pro-
viding adequate protection to their participants.

Only defined benefit plans subject to the minimum funding standards for the
year actually being reported on are required to provide actuarial information
. and a statement by an enrolled actuary as part of thelr annual reporting obliga-
tion. As a result, very few plans will be required to file such data for the first
year the new report forms are in use.

The department is giving filers more time. Annual report forms must now be
filed seven months after the end of the plan year rather than the four-and-one-
half-months previously proposed.

COMPARISON OF EBS-1 PLAN DESCRIPTION AND FORM 5500 ANNUAL REPORT

£8S-1 5500
Namo. address, other identification of em I/SPONSOT ... eccernacncnennanenn 1(a)-(e 1(a)(c
dentification of administrator. ploysr/spon 22 ) 25 ; )

Diﬂmnces from pri

om.wn-—Squooupn-

-

39;0“-6000‘
wd

tions.

27. D tion of contribution Nt Pald..... .o ieeeeicanenaneeneas () ) JSR
28, Vl fare plan provisions ¢ .. . ?(H
29. Loss of welfare ben oﬁts
30, Summary plsn dcscripﬁon-iwnlahod to participants
31, Summary plan description—
32. Plan amendment Inform u
332. "r‘mnlmﬁon during past zl.‘thll'

. Mer; on n yoar
35. tdonfﬂuﬂon of fiduciaries ee-
35. Change in porsonnel. . ........ccoeeeurnmeerereccareencnsccnsacnsncsnenarassennesnennnace
37, Com onsatlon of fiduclaries, etc
38. Asu& abilitles. . .....ceoccmeereneeancnnn-
3, lneomo cmont .............................. 1
:?' Explanation of $-percent transactions, defaults, stc. ,1
42, mmuﬂu 5 percent sharsholder pmidpont.
43, Employse stoek owanp plans 20
44, Master or prototype. ... .......coeeneeecvrecernnnenonennes 21
45, Quali ﬂcaﬁ ............................ 22
46. Percentage test o! no of Interna) Revenue Code 23
AT, I OBTAEON. o oo e eieeeniiaccienerecoceaservecnnaianseasnnnneaasesansnsecsnnncannanennan u
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OPENING STATEMENT OF SEXATOR LLOYD BENTSEN

This morning the Senate Financial Markets and the Private Penslon Subcom-
mittees of the Senate Finance Committee and the Senate Small Business Com-
mittee begin two days of hearings on the paperwork burden imposed on small
private pension plans by the new pension reform act, the Employee Retirement
Income Security Act of 1974 (ERISA).

I am deeply concerned that unreasonably burdensome and costly reporting re-
quirementg for smaller private pension plans will be counterproductive and result
in the cancellation of many good plans. Every effort must be made to achieve a
reasonable balance between the necessity of protecting all pension plan par-
ticlpants from abuses and the necessity of avolding a situation where many
good small retirement plans terminate simply because they are being buried
in an avalanche of paperwork and redtape.

Nobody can doubt that effective pension legislation is needed to prevent the
countless tragic abuses that have occurred in the past. Take, for example, the
case of 2 Wichita Falls, Texas woman who retired at the age of 65 after 17 years
of service with the same employer, She was earning a pension during these years
and she confidently gpproached retirement age expecting to receive her hard-
earned pension benefits upon retirement. However, due to a technicality in this
woman's pension plan she lost her entire pension—every single cent of it. Be-
cause she had missed two years of service due to family illness during her
employment, this worker lost her entire pension. Economic tragedies such as this
will be prevented in the future by this new pension legislation.

However, American workers will suffer greatly if employers begin cancelling
retirement plans simply because of unnecessarily complicated Kederal forms,
particularly for smaller businesses. .

The new pension law gives the Labor and Treasury Departments sufficient
discretionary authority to issue simplified reporting requirements for smaller
pension plans, It was the clear intent of the Congressional sponsors of this
legislation that this authority be exercised, Detailed reporting requirements that
may be applicable to our Nation’s largest private pension plans may not be appro-
priate for the smallest pension plans. Many small businessmen may be forced
to terminate their retirement plans if the paperwork burden becomes too costly
and overwhelming,

In response to (his serlous problem, last September I introduced legislation
along with Senator Nelson (S. 2344) to mandate simplified reporting and dis-
closure for pension plans with less than 100 participants. Then in November
Senator Long joined Senator Nelson and me in urging the Department of Labor
and the Internal Revenue Service to speed the process of simplifying and
shortening the pension forms. .

I am very pleased that both the Labor Department and the Internal Reveuue
Service have responded favorably to our actions.

The Labor Department has simplified and shortened the EBS-1 plan desecrip-
tion form. This form as originally proposed would have been about 12 pages
long #nd would have required businessmen to answer lengthy essay questions.
EBS-1 has been reduced to a 8 page form of much more concise questions. A sim-
plified annual report form 56500C for small plans was developed which is three
pages shorter than the five-page form required of larger plans. The Labor De-
partment has also wavied the requirement for an opinion by an independent cer-
tified public accountant for plans with fewer than 100 participants throughout the
plan year. This approach should reduce the burden and costs to small plans. In
addition, only defined henefit plans subject to the mintmum funding standards
for the year actually being reported on are required to provide actuarial informa-
tion and a statement by an enrolled actuary as part of their annual reporting
obligation. As a result, very few plans will be required to flle such data for the
first year the new report forms are in use. The Labor Department is also giving
filers more time. Annual report forms must now be flled seven months after the
end of the plan year rather than the four-and-one-half months previously
praoposed.

These actions by the Labor Department and the Internal Revenue Service are
favorable developments. The purpose of these hearings is to insure that imple-
mentation of the new pension law 18 simplified to the maximum extent possible
without jeopardizing the retirement benefits of plan participanta,

The paperwork and redtape imposed by the new pension law is just one small
portion of the overall Federal paperwork burden confronting all taxpayers.
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Government agencles presently churn out billions of sneets of paperwork for the
American pecple each year, probably enough to i1l several major league baseball
stadiums. Just to print, shutfle, and store all this paper costs government at all
levels an estimated $18 billion annually. -

And, at the receiving end of the redtape tangle, it costs the American people,
businessman, and worker alike, another $18 billion to fill out the mass of forms:
Internal Revenue forms, wage and price forms, unemployment forms, health
forms, accident forms, social security forms, quarterly this and monthly that.

¥or many small businesses, this added expense proves 10 be the final straw
that drives them out of business, And for those glant corporations that can afford
accountants and lawyers to deal with all this paperwork—well, they are forced to
pass the cost along to the consumer, )

In terms of dollars and cents, or frustration and irritation, the endless tangle
of paperwork imposed by the government has become unbearable.

There are well over 5,000 forms in use in the Federal Government, excluding all
tax and banking forms. 'There are 10 forms to be filled out each year for every
man, woman, and child in the United States. The private citizen is very literally
{nundated with requests for information.

Some have referred to the endless series of forms and docurments as *strangula-
tion in triplicate”. Others call it “Federal forms pollution”.

1t is particularly difficult for small firms to absorb the cost of this paperwork.
Small businessmen must employ outside accountants and lawyers to till out com-
plex forms and keep the extra recordkeeping involved. Professional assistance,
of course, is expensive. Having few employees, the small firms find it more diffi-
cult to spread the cost. A rise in per unit cost to cover paperwork can result in loss
of sales and loss of competitive standing for small enterprises.

Small businesses, especially the mom and pop-type operations, must fill out
numerous reports, as many as 62 tax forms in a single year. This is not an ex-
ample of a Government which is concerned and responsive to the needs of its
people. It is not a government which is protecting free enterprise. It is Instead a
government which favors only those large concerns that can satisfy repetitious
requests for data, statistics, and information,

I began, in the spring of 1973, to move against this slow and steady strangu-
lation by redtape. I introduced legislation creating a Federal Paper Commission
to study the massive paperwork burden and make recommendations to eliminate
much of it. That Commission has begun its work. But, even as it examines the
overall problem, we cannot afford to sit still when countless instances of redtape
are begging to be simplificd, We can and should make the fight against excessive
paperwork an ongoing battle.

For example, I introduced the legislation to relieve small businessmen from
the costly and complex paperwork under the new pension law,

In this same spirit, I have introduced another measure to insure that Congress
gives much closer attention to the paperwork requirements on small businessmen
by new legislation. My bill would require that all Congressional Committee re-

-ports on new legislation include a rundown on the form and recordkeeping
burden it entails. Such rundowns would include the estimated costs of required
paperwork—in terms of dollars and cents, in terms of time and in terms of
frustation.

Last month Senator Long and I introduced the Federal Paperwork Reduction
Aot which would create a system of Federal tax credits to force all Federal
agencies to eliminate unnecessary paperwork requirements and greatly simplify
essential forms.

The Federal Paperwork Reduction Act would provide all taxpayers with re-
fundable income tax credits of between $1 and $3 for every form the Federal
Government requires them to fill out. If possible Congress should make the spe-
cific government agencies that generated the forms responsible for paying for such
credits out of their own budgets. Because forms and documents and auestion-
naires would be translated into dollars and cents, Federal agencies would begin
thinking and hesitating before they issue unnecessary and frivolous parerwark.
They would become aware of their responsibility to request only really vital
information.

Under the Federal Paperwork Reduction Act, individuals would receive a tax
credit of 10 cents for every item of information asked for, but not less than $1
per form. Small businesses would get 30 cents per question with a 3 minfmum
per form. Corporations and state and local governments would fall in the middle
getting 20 cents per question with a $2 minimum per form. ’

~
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The problem of excessive Federal paperwork atid redtap demands priority in
Congress this year. These hearings will help us formulate effective approaches for
alleviating this problem with respect to the new pension law.

OPENING STATEMENT OF SERATOR SAM NUNN

Mr. Chairman, I am very happy to be here today at this Joint Public Hearing
6n the Reporting Burdens under the Employee Retirement Income Security Act of
1974. The federally-imposed paperwork burden on our nation’s businessmen is
one of my favorite “pet peeves,” and I am particularly pleased that today's
hearing will focus specifically on a most important area of this problem, small
pension plans.

One again, I fear that the intent of Congress is being buried by an avalanche
of paperwork requirements. As we all know, one of the main purposes of the
Pension Reform Act was to ease the reporting burdens on smaller plans, This
was necessary to ensure that the workers of our nation who belong to such pro-
Zrams received their scheduled retirement benefits.

__ Now, however, there is a very real possibility that just the opposite will happen.

-Instead of reducing reporting costs, it has been estimated that the proposals will

~double or triple the costs of administration of smaller pension plans. Yustead of

-reducing the paperwork that already threatens to crush our small businesses, yet

-another detailed and complicated form has been imposed upoa them. It is no

?'onder. then, that many employers with small plans are contemplating their
ermination, -

Clearly, this was not the intent of Congress in passing this law. I believe it 19
juest as clear that Congress must not allow this to continue. No one will benefit—
neither the employees who depend on these pensions, nor their employers, nor,
least of all, our nation’s taxpayers.

Form 5500-C is just the tip of the iceberg. Federal forms currently take up 414
million cubie feet of space. They cost the economy an estimated $40 billion dollars
per year. Simply producing, handling and@ managing the forms costs $18 billion
dollars per year. That’s almost as much as we spend on health care. This has
simply got to stop. The Senate Government Operations Committee has already
launched a major study of the problems with federal regulations and the need
for regulatory reform. I believe that today’s hearings will provide yet another
brick in a sound foundation for the development of legislative recommenda-
tions which will bring a common-sense approach back to our government,

I am pleased that the Labor Department and the Internal Revenue Service
have pledged to sighificantly shorten the RRISA reporting forms. I hope that this
joint hearings will impress upon not only these two agencies, but on all our
federal regulators, the seriousness with which the Congress views the need for a
reduced paperwork burden. I appreciate the opportunity to join with my col-
leagnes in making clear the importance of today’s session. It is a much-needed
step in the right direction, )

Senator Haskerr. I will ask Senator Brock if he has a statement.

Senator Brock. No.

Senator Haskerr. I understand Mr. Fielding, a member of the Com-
mission on Federal Paperwork, has to get back to California. For that
reason we will ask him to step forward.

STATEMENT OF BRUCE G. FIELDING, MEMBER, COMMISSION ON
FEDERAL PAPERWORK

Mr. Frerping. I am Bruce Fielding, a member of the Commission on
Federal Paperwork, which was established by Public Law 93-556. Our
goal is to minimize the paperwork burden imposed by Government on
the American public, while assuring the Government’s needs for in-
formation to set policy and operate its programs are met.

Although our Commission is still in its formative stages, it is be-
coming evident that our legislative process is a major contributor to
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the paperwork burden that has exploded geometrically in the last 10
years. The public demands protection and Congress reacts. Too often
the reaction is overreaction, resulting in “overkill.” . .

ERISA (Employees Retirement Income Security Act) is a prime
example of this. &n ess sincerely attempted to create 1 ion
which would protect the American workers so that they would have
security when they retired. i )

What is happening? Just the opposite. Many employers are termi-
nating their plans and many more are threatening to terminate. Ter-
minations just for the sake of termination is creating undue hardship
on employees. IRS is presently taking the position that a plan which is
terminated because they can no longer comply with the cost of ERISA,
the benefits will be taxable as ordinary income to the employees. They
are not éven allowing them to have the shelter of an IRA. This is with-
in your jurisdiction to change. o o
u {n December alone there were 1,300 terminations. So Congress in its
overreaction created a law which imposes a tremendous burden on the
small employees by requiring reports which are costly and time con-
suming to prepare and plans which are costly and impractical to
administer. . .

We have a law which contains numerous effective dates, dates which
must be comf)lied with before regulations have been issued to tell us
how to comply. o :

We have a law which is extremely complex, contmmrzf language
which, in some instances, is deliberately vague. We heard testimony
last Thursday from one of the authors in the House of Representatives
that the language is deliberately complex and deliberately vague.

Congressional intent which is vague imposes an undue burden on
those who have the responsibility of interpreting this intent through
the promulgation of regulations.

oday we have ERISA with its complex and, in some areas, vague
language, requiring reports, compliance with various effective dates, a
deadline for all employers for filing amended glans, and no regulations.

Is not the solution obvious? The effective dates of changes in these
pension laws, which impose different operating or re1porting require-
ments, should not be earlier than 6 months after final regulations are
issued, a very simple commonsense approach to a very complex
problem.

Let me repeat: The effective date of changes in these pension laws
which impose different operating or reporting requirements should not
be earlier than six months after final regulations have been issued.
This particular solution should not be limited to ERISA. I think it
should be applied to all instances in our legislature and every bit of

our code which requires public response as far as reporting require-

ments are concerned. ‘

We cannot have regulations issued, we cannot have effective dates
before the regulations are promulgated before we understand how they
work, before Congress understands their intent, and whether Congress
knows this intent has been carried out. However, regulations them-
selves are not a panacea. We must still start with Congress.

We now know that of the 600,000 pension and profit-sharing plans on
file with the Internal Revenue Service, less than 10 percent ﬁave over
100 participants. Ninety percent or more are plans of small businesses.
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However. the law was written for large employers and for large
unions. Congress failed to study and analyze the size and compo-
gition of the pension industry prior to enacting ERISA. The result:
Congress authorized simplified administration for small plans; it did
not mandate it. L

Without this mandate the agencies involved in administering
ERISA, Department of Labor, Internal Revenue Service, and Pension
Benefit Guaranty Corporation have been reluctant to assume the re-
sponsibilities which “authorized” implies. I think we see it time and
time again when the agencies have the responsibility of interpreting
the intent of Congress through authorization and not mandating, that
they tend to stick to the letter of the law to the ultimate conclusion,
w]n;-h makes it a very impractical code to interpret, or regulations to
apply.

Accordingly, because of this attitude, and this authorization impli-
cation, several months ago, the Department of Labor issued the now
infamous EBS-1 (Plan Description Form).

Senator HaskeLL. Do you happen to have copies of those forms ¢

Mr. Frerpine. They were supposed to have been brought here this
morning.

Senator HaskeLL. I just sent somebody from the staff. I don’t know
why the forms are not here. Is that your only copy ¢

Mr. Fievning, They didn’t come this morning unfortunately.

Senator HaskeLr. Excuse me, Mr, Fielding. I want to have this in
front of me while vou are talking.

Mr. Frrrorya. That is quite all right.

This EBS-1 which was proposed was for all employers, regardless
of size, would have impose(!i an impossible paperwork burden on small
employers. Remember, the law says we can distinguish plans with less
than 100 participants, There is still no distinction on the EBS-1. The
form was ambiguous, vague, unstructured and demanded information
that the Department of Labor could not use or absorb, This form was
apgroved by the Office of Management and Budget.

n the upper right-hand corner we see “OMB approval.” We find
that you will find that no matter how many times it comes out. It is
an automatic a[})]proval. OMB, which has been in effect since 1942,
which has had the responsibility of approving forms of our agencies,
has approved 95 percent of all forms since it has been in existence. It is
like the Good Housekeeping Seal of Approval. '

Employers, accountants, attorneys and pension consultants were
united in their demands that this form be withdrawn or simplified.
The form you have now is the simplified form. Why was it ever pub-
lished in the first place? Why did it get to the point where the public
had to stand up and shout and scream to be heard # Why aren’t we con-
sulted before these forms are published? Why is it always done after-
tvvrard.laf”ter a short notice in the Federal Register gives us 30 days
o reply

Senator Haskerr. You are suggesting that your commission really
should be consulted before forms are promulgated. Is that correct$ =

. Mr. Frerping. That would be one solution, Senator. Another solu-
tion, we will get to it further, would be citizens’ advisory groups made
up of people affected by the law,
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Senator Brock. The problem, if I may interject, with submitting 1t
to a commission on which I happen to serve as well, is that these com-
missions have limited life. I think you might comment at some point
about the possibility of advisory groups which would be more
permanent. >

Mr. Freuping. Yes, Permanent advisory groups. _

1 think I might just digress a little bit. One of the things that hor-
rifies me about the EBS-1 form is a statement at the end just before
vou sign, the employer signs. Remember, most of these plans are vol-
untary plans. I am an employer. I don’t have to give my employees
l1)‘:t;irgment benefits. I do it because I think they deserve retirement

nefits. R

When you sign that form, you sign under the threat of perjury. You
sign under a threat of a $10,000 fine. You sign under a threat of impri-
sonment if you make a false statement. It is a fine thing to make an
employer sign who is doing this voluntarily to help his employees. In
a wayit is a deterrent to ever have a plan.

The IRS and the Department of Labor developed a joint annual
report form known as form 5500. As proposed, this form would have °
to be filed by all employers, regardless of size, a.gain remembering the
Secretary of the Treasury and the Secretary of Labor have the author-
ity to distinguish between plans with 100 participants.

The preparation of this report, in most cases, would have required
the outside services of accountants, attorneys, actuaries, and pension
consultants, This costly burden was to be imposed regardless of the
size of the plan.

A statement was made to me by an agency official that they were
proud of form 5500 and it was so condensed and simplified that there
was no need to have a different form for smaller employers. Neither
agency was aware of the burden being imposed on small businesses.

Fortunately IRS has a Small Business Advisory Committee which
was able to promptly react to the proposed form 5500. We now have
another form fer plans with less than 100 participants, form 5500-C,
consisting of only two pages.

Why was the original form published in the first place? Why do
we have to go to this extreme extent that we had only a 30-day
period to bring to the attention of the Internal Revenue Service the
costly burden they were imposing on small plans?

It is my conservative estimate that this new form, along with DOL’s
droppinf of an audit requirement for small plans, will result in over
$500 million of annual savings in accounting fees alone. I feel the
form itself, the simplification from five and a half to two pages with
its required schedules, which will save $250 at a minimum in account-
in%)fees and a dropping of the requirement for an audii by a certified
public accountant, and will save at least $750. I think we are having
$1,000 saved for every small plan in this country, which results in this
huge saving in accounting fees.

I don’t know what it will save in attorneys’ fees and actuarial fees.

Those who are the most affected by paperwork are the last to know.
The agencies need advisory committees to help develop the regulations
and reporting forms. These committees skould help in the formation
o}f the forms. There is no need to have them published and revise
them.

67-538—76-——2
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These committees must be comprised of representatives from those
areas most affected. The IRS Small Business Advisory Committee
consists of 19 individuals who are small business persons, consultants
to small businesses. The committee advising L with respect to
pension plans has only one small business representative and yet 90
percent of the plans are small plans, How can DOL get proper
objective guidance?

We need advisory committees comprised of the people which the
laws affect. If they affect small business, we should have small business
advisory committees. We don’t need academicians and large business
and labor unions. We need representation from small business.
‘What we really need now, in order to reduce the reporting and
compliance burdens imposed on small business by ERISA, there is
urgently needed a representative advisory committee which can work
with a special joint task force. This task force would be solely con-
cerned with all reporting, disclosure, and other administrative require-
ments for ][q)lans with less than 100 participants. The advisory
committee should consist of employers who have plans, accountants,
ﬁttqmeys, and pension planners who specialize as consultants to small

usiness,

.. .-In order to have an effective advisory committee it has to be made

up of people affected by the law.

Thank you for this c»pport:umtii

Senator Haskerr, Thank you, Mr. Fielding,

Basically your suggestion is that before promulgation give some
advisory committee the opportunity to review and comment?

Mr. Frewping. That is correct. Also, I think we need legislation
which requires the postponement of effective dates for at least 6
months after the promulgation of regulations in order to properly
interpret and meet the requirements of the law without rushing into
it as we have done in the case of ERISA, which is a prime example
of overreaction, -

Senator HaskeLr. Thank you very much, Mr. Fielding.

Senator Brock? .

Senator Brock. I would like to just comment, first, that Mr. Field-
ing is a member of the Commission on which I serve on paperwork,
and one of the most important and creative members of that Com-
mission. It is a pleasure to serve with you.

I would like to make two comments. First of all, you serve now
on the Commissioner’s Small Business Advisory Committee?

Mr. FieLping. Yes.

Senator Brock. Under IRS?

Mr. FreLping. Yes.

Senator Brock. Just give me a basic description of how it works.

Mr., Frerpina. There are 19 of us on the advisory committee. We
are all representatives of small business. We are all practitioners,
accountants, attorneys, pension consultants. Our clientele are made
up of small businesses. We meet the—the plan is we meet once. We
are going to meet at least 3 to 4 times a year with Donald Alexander,
the Commissioner of Internal Revenue, and his staff, He has allowed
us to explore all of these issues. He has allowed us to be very effective
in changing the form 5500.
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I would say it was the IRS Small Business Advisory Committee
which really brought to the forefront the problems created by 5400
and which cam> up with 5500-C for small business. It was Commis-
sioner Alexander’s relative eagerness to cooperate with this committee.
He didn’t realize what this was creating.

Last Thursday Assistant Commissioner Alvin Lnrie stated this in
his testimony, that they were not aware until we brought this to their
attention, the tremendous cost this was imposing upon small business.

Senator Brock. Before I ¢o on, do you have another 5 minutes for
questioning ¢ Are you that tight?

Mr. FFiewping. No. I am fine,

Senator Brock. In sum and substance the advisory commission in
your particular experience works ?

Mr. FreLping. Absolutely. ,

Senator Brock. How do we solve the problem where one law is ad-
ministered by two agencies and is an advisory commission for one of
the agencies? Should we create an advisory commissicn for the—for
advising about the implementation of the law generally ¢ Should we
have a separate advisory group for DOL?

Mr. Fierping. I think that what we should have in this particular
instance when we have two and three agencies, including the Pension
Benefit Guaranty Corporation, is a task force made up of the person-
nel of the agencies which would work in conjunction with one advisory
committee made up of representative citizenry.

Senator Brock. Is there any reason in your experience as a business
consultant that we should not have one form for both agencies¥ Can
it be done without requiring an overly complicated form? Let’s say
one for large and one for small businesses.

Mr. Fievping, There should be a distinction definitely made.

Senator Brock. I am not talking about large and small. I am talking
about the two agencies.

Mr. Fievoixa. There should be a consolidated report for both of
them. Some of the information contained in EBS-1 is also contained
in the application an employer files with the IRS for a determination
letter. There is complete duplication in many of the areas.

I asked Mr. Hutchinson last Thursday why is it necessary to file an
amended EBS-1 when the same information is contained in the amend-
ments that you file with the IRS in the determination letter, He stated
that he would look into this matter.

I don’t think there is enough of this being done. I think we should
encourage it, we should encourage the agencies to work together in this
particular instance. It is like running a business with two owners.

Senator Brock. You inentioned the 1,300 plans that had been termi-
nated in December.

Mr. FieLnine. Yes. -

Senator Brock. Do you have the figures on terminations since the
enactment of the law? -

Mr. Fierpina. I believe it has been approximately 5,000.

Senator Brock, That was my recollection, 5,000 defined benefit plans
and 2,500 profit sharing for a total of 7,500.

Mr, FieLping, Yes, I think it is difficult to determine from the ap-
plications for termination as to their specific reason for terminating.
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If they say in their letter for termination that they are specifically
requesting & termination ruling because they can’t afford to comply
with ERISA, all of the benefits are going to be automatically taxed
as ordinary income to the beneficiary. You are going to get reasons
other than the actual reasons for termination. _

We can’t say that the reasons specified in the termination letter are
absolutely accurate.

Senator Brock. I have seen figures where the cost of vompliance on
the very small plans can run as high as $1,000 per beneficiary, on very
small plans.

Mr, Fierping. That is correct. We made a study of our own plans,
and we had a range under the old law from a low of $64 per partici-
pant to a high of $1,400 per participant. ,

Senator Brock. $64 over a period of 30 to 40 years of employment
begins to take on a rather sizable

Mr. Frevping. It does, It absorbs all of the income that the plans
generate.

Senator HaskerL, Let me pursue that.

Senator Brock said $64 versus $1,000. What were the amendments of
the law that caused these problems?

: Mr, Fierping. This was the cost that we determined under the old
aw,

Senator HaskeLL. T understand the old law. What are the changes
from the old law that give rise to this particular problem ?

Mr. Fierping. We anticipated that the original EBS-1, which was
some 17 pages long—is now 12—the form 5500, which is 514 pages

long——

Sgenator Haskern, Excuse me. T haven’t made myself clear. What
were the changes in the law that precipitated these additional reports?
Or is it sheer bureaucracy ¢

Mr. FieLpiNe. It is the interpretation that the agencies have placed
upon the code requiring these voluminous reports.

Senator Haskerr. We will ask the agencies,

Senator Brock. I have testimony you have given previously in
which you extend plans ranging from 1 employee to 30.

Mr, Fierping. Yes.

Senator Brock. Your high cost is $1,427 per employee; your low
cost is $143,

Mr. Frewping, Yes.

Senator Brock. To deal with Senator Haskell’s question, let’s take
the 30-employee plan—30-participant, where the cost per participant
is $143 per employee. How much of that $143 was previously being
expended for administration of the plan and what is the difference?
In other words, how much have we increased the burden?

Mr. Fieupine. We went from $64 under the old law to $143.

. Senator Brock. Your net increase was $79¢

Mr. Fierpine. Yes, over a 100 percent increase.

]Sengégr Brock. There is a smaller increase here on the 20-employee

an, .

P Mr. Fierpina., Yes.

Senator Brock. What T am reaching for is this: If we have some
increased costs per participant so that there is no income into the plan.
that the income is all expended for administrative purposes, then you
almost demolish the argument for a pension plan
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Mzr. Fierping. That’s right. The security in—the security in the em-
ployees’ income security retirement account is gone. We are taking it
array by requiring these costly reportings.

Senator Brock. What would you suggest, Mr. Fielding? I think
the Congress has a responsibility to try to see that these plans are
administered for the true benefit of the beneficiary. How can we do
it in a fashion that will be cost-effective ¢

Mr. Frerpixe. I think that the solution would be to get away from
the theory that the only way you get compliance is to require reports.
If it is clearly spelled out what the employer’s responsibility is in the
law, and if the employer so constitute(i), keeps these reports, they are
made available for audit, this, I think, in my opinion, should be
suflicient.

Reports do not make an honest businessman.

Senator Brock. You would suggest that we have no reports for
smaller firms?

Mr. Firwping. T would suggest that we have a one consolidated
annual report for small business, which would encompass the require-
ments of both the DOL, the Pension Benefit Guaranty Corporation and
IRS. It would be a report which consists of the basic information
that is required of any plan, and it should be required only once, be-
.cause it should be computerized so that the profile—they should be
able to file on each employer. You shouldn’t have to ask the employer’s
social security number every time, shouldn’t have to ask the address,
shouldn’t have to ask the basic information that should be inputted
intolthe computer, to begin with, to give you a profile or file on each
employer.

he)5500—C now, which is only two pages long, which is very simpli-
fied, has one question where it wants you to list all the assets in' the
plan. I defy—I don’t know how—I would like to know how the Depart--
ment of Labor is going to take that information and put it in their
.computer and what are they going to do with that information that
lists every asset vou have in your pﬁm? -

I say “so what”. You don’t need that information. You must know
the plan is in existence and that the employer is complying with the
law to the best of his ability. You determine this through audit and
not through reports.

Senator Brock. So your answer is we have one report for small
businesses ¢

Mr. Fierpina. Yes.

Senator Brock. It would be a joint report to the effective agencies
and be a simple report and be backed up by a spot audit?

Mr. Fierving. That is correct.

Senator Brock. Thank vou.

Senator Haskerr., We thank you very much, Mr, Fielding,

Mr. Firroixg. We thank you for the opportunity, Senator.

[The prepared statement of Mr. Fielding follows:]

‘STATEMENT OF BRUCE G. FIELDING, CoMMISSIONER, CoMMISSION ON FEDERAL
PAPERWOBK ANXD SECRETARY, NATIONAL FEDERATION OF INDEPENDENT BUSINESS

I am Bruce Fielding, a member of the Commission on Federal Paperwork,
. which was established by Public Law 93-3566. Our goal i8 to minimize the paper-
work burden imposed by government on the American public, while assuring
that gotvernment's needs for information to set pollcy and operate its programs
.are met.
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Although our Commission 1s still in its formative stages, it is becoming evident
that our legislative process is a major contributor to the paperwork burden that
has exploded geometrically in the last ten years. The public demands protection
i0;.:111(11”(30ngress reacts. Too often the reaction is over-reaction, resulting in “over.
" ERISA (Employees Retirement Income Security Act) is a prime example of
this. Congress sincerely attempted to create legislation which would protect
the American workers so that they would have security when they retired.

In order to reduce the reporting and compliance burdens imposed on small
business by ERISA, thére is urgently needed a representative advisory commit-
tee which can work with a special joint Task Force. This Task Force would be
solely concerned with all reporting, disclosure and other administrative require-
ments for plans with less than 100 participants. The advisory committee should
consist of employers who have plans, accountants, attorneys, and pension plan-
ners who speclalize as consultants to small business.

What is happening? Just the opposite. Many employers are terminating their
plans and many more are threatening to terminate. There were over 1,300 known
terminations in December,

Congress, in its over-reaction, created a law which imposes a tremendous burden
on the small employers by requiring reports which are costly and time consuming
to prepare and plans which are impractical and costly to administer,

We have a law which contains numerous effective dates, dates which must be
complied with before regulations have beer issued to tell us how to comply.

We have a& law which is extremely complex, containing language which, in
some finstances, is deliberately vag.ec, (ongressional intent which is vague
imposes an undue burden on those who have the responsibility of interpreting
this intent through the promulgation of regulations.

Today we have ERISA with its complex and, in some areas, vague language,
requiring reports, compliance with various effective dates, a deadline for all
employers for filing amended plans, and no regulations.

Is not the solution obvious? The effective dates of changes in these pension
laws, which impose different operating or reporting requirements, should not be
earlier than six months after final regulations are issued,

Regulations themselves are not a panacea. We must still start with Congress.

We now know that of the 600,000 pension and profit-sharing plans on file with
the Internal Revenue Service, less than ten percent have over 100 participants.
Ninety percent or more are plans of small businesses, However, the law has been
written for large employers and for large unions. Congress failed to study and
analyze the slze and composition of the pension industry prior to enacting
ERISA. The result—Congress authorized simplified administration for smail
plans; it did not mandate it. N .

Without this mandate, the agencles involved in administering ERISA, De-
partment of Labor, Internal Revenue Service, and Pension Benefit Guarantee
:Jorﬁoration, have been reluctant to assume the responsibility which “‘authorized”

mplies.

Acoordingly, several months ago, the Department of Labor issued the now in.
famous EBS-1 (Plan Description Form). This proposed form for all employers,
regardless of size, would have Imposed an impossible paperwork burden on
small employers. The form was ambiguous, vague, unstructured, and demanded
information that the Department of Labor could not use or absordb. This form
was approved by the Office of Management and Budget.

Employers, accountants, attorneys and pension consultants were united in
their demands that this form be withdrawn or simplified. It has been simplified.
Why was it ever allowed to get to the publication stage in the first place?

The IRS and DOL developed a joint Annual Report Form known as Form 5500,
As proposed, this form would have to be flled by all employers, regardless of
size. The preparation of this report, in most cases, would have required the out-
side services of accountants, attorneys, actuaries and pension consultants. This
costly burden was to be imposed regardless of the size of the plan.

A statement was made by an agency officlal to me that they were proud of
Form 5500 and it was so condensed and simplified that there was no need to
have a different form for smaller plans. Nelther agency was aware of the burden
being imposed on small business.

Fortunately, IRS has a Small Business Advisory Committee which was able
to promptly react to the proposed Form 5500. We now have another form for
plans with less than 100 participants, Form 5500-C, consisting of only two pages.
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It is my conservative estimate that this new form, along with DOL’s dropping
of an audit requirement for small plans, will result in over one-half billion dollars
of annual savings in accounting fees alone.

But, just as in the case of the original EBS-1, why was the original Form 5500
published in the first place? We must be doing something wrong.

Those who are the most affected by paperwork are the last to know. The
agencles need Advisory Committees to help develop the regulations and reporting
forms. These Committees must be comprised of representatives from those areas
most affected. The IRS Small Business Advisory Committee consists of 19 in-
dividuals who are small business persons, consultants to small business.

The committee advising DOL with respect to pension plans has only one small
business representative and yet, ninety percent of the plans are small plans, How
can DOL get proper objective guidance?

Senator Haskerr. We will now hear from James D. Hutchinson,
Administrator of the Department of Labor. -

I understand you are accompanied by Mr, Strickler.

Mr. ITurcHinsox. That’s right.

Senator Brock. Before you begin, may I insert in the record as part
of my questioning of Mr. Fielding a chart which shows the cost of
administering pension plans of ten small corporations, and at the con-
clusion of my (ﬁlestioning I would like to insert into the record a letter
from Senator Robert Griffin to Senate Finance Committee Chairman
Russell Long with regard to this matter.

Senator HASKELL. %t will be included preceding this testimony.

[The letter and chart referred to by Senator Brock follows:]

UNITED STATES SENATE,
THE ASSISTANT MINORITY LEADER,

Washington, D.C., January 2, 1976.
Hon. RuSseLL B, Loxa,

Chaitrma?), genate Finance Committee, Russell Senate Office Bullding, Washing-
on, D.C.

DeAR RuUsseLL: It i{s my understanding that the Subcommittee on Private-
Pension Plans may be holding hearings early next year with respect to the im-
p;ict of the Employee Retirement Income Security Act of 1974 on small pension
plans,

While I have long supported the effort to enact pension reforn legislation, I
am concerned by reports that some of the regulations issued under the new law
have resulted in excessive paperwork and administrative burdeas, particularly
for small firms.

Furthermore, I am troubled by a sharp increase in the number of pension plans.
which have folded since enactment of the 1974 law. There is need for close:
examination into the reasons for such terminations and the extent to which they
are related to provisions of the new law.

Obviously, there has been little time to evaluate the effect of this legislation.
But, its importance requires continuing Congressional oversight so that timely
fctlgn ﬁfn be taken to prevent unnecessary regulation and to correct defleiencies:
n the law.

Accordingly, I wish to support any effort by your Subcommittee to review
these matters and to urge that you proceed as promptly as possible.

With best wishes, I am

Sincerely,
RoBERT P. GRIFFIN,
U.8. Senator,



COST OF ADMINISTERING PENSION PLANS OF 10 SMALL CORPORATIONS

Annual cost before ERISA Estimated annual cost after ERISA
Employer’s Cost as Cost as Cost as Cost as
Number of Net assets taxable percent of Cost per percent of percent of Cost per percent of
Pian No. participants plan income Total cost net assets participant col. 3 Total cost net assets  participant col.
(0)] @ 16)] (O ® 6) @ ® &) (10) an
30 $208, 397 $43,021 $1,912 0.9 $64 4.4 $4,302 2.1 $143 10.0
20 , 902 A 3,069 1.1 153 2.2 4,055 1.4 203 2.9
19 278,557 116, 058 2,679 1.0 141 2.3 3,938 1.4 207 3.4
4 139,110 105, 885 1,473 1.1 368 1.4 2,266 1.6 567 2.1
2 98,270 17,701 182 0.8 391 4.4 1,931 2.0 966 10.9
2 59,431 50,234 559 0.9 280 1.1 1,737 2.9 869 3.5
2 25,498 35,839 723 2.8 362 2.0 1, 506 5.9 753 4.2
2 24, 062 31,181 334 1.4 167 1.0 1,495 6.2 743 4.8
1 23,591 20, 272 47 3.2 747 3.7 1,427 6.0 1,427 7.0
1 8, 400 11,251 455 5.4 455 4.0 1,313 15.6 1,313 1.7

Note.—Costs include actual trustee foes where a bank is trustee or estimated trustee fees of 14 percent of net assets (minimum $250) where an officer of the employer acts as trustee,

03
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Senator HaskeLr. You may proceed. Mr. Hutchinson.

STATEMENT OF JAMES D. HUTCHINSON, ADMINISTRATOR, PENSION
AND WELFARE BENEFITS, U.S. DEPARTMENT OF LABOR; ACCOM-
PANIED BY MITCHELL STRICKLER, DEPUTY ASSOCIATE SOLICI-
TOR, PLAN BENEFITS SECURITY DIVISION

Mr. HurcHinson. Senator, it is a pleasure for me to be here today.
I would like to take this opportunity to comment on reporting and
- disclosure under the Employment Retirement Income Security Act
of 1974, commonly called ERISA.

The reporting and disclosure requirements of the ERISA are the
mechanisms by which the Department of Labor, the Internal Revenue
Service, the Pension Benefit Guaranty Corporation. and plan partici-
pants and beneficiaries, can learn essential facts in many areas. The
Government can learn the terms of covered pension and welfare bene-
fit plans, whether or not requirements of the act have been met, the
effect of the changes resulting from ERISA, and the need for changes.
in the administration of the law. Plan participants and beneficiaries
can learn the terms of their plans, whether they are entitled to bene-
fits, and the manner in which their plans are being administered.

‘o assist affected employees, employers, unions and related finan-
cial and service organizations to understand ERISA’s complex provi-
sions, the Department of Labor has begun to make extensive use of
videotape and slide-sound presentations as well as more traditional
communication vehicles such as publications and public meetings. We-
believe that the results of data are quite encouraging and that our
efforts in this area will provide all parties with a better understanding
of what this massive new law means and the benefits and obligations
it will produce. '

Admittedly the reporting and disclosure requirements of ERISA
are complex and extensive.

Senator HAsKELL. At some point, maybe after you are through, I
wish you would comment on the question I asked Mr. Fielding. My
question was, is there anything in the basic reporting law that makes
reporting unnecessarily complex ¢

Mr. HurcainsoN. I would be delighted to.

In administering these provisions we must constantly be aware
of their potential effects—both intended and unintendeq. They can
provide the right information, at the right time. to the right people,
so that the protective provisions of ERISA will really work. They
can also produce burdensome administrative costs that could eat into.
benefits. l;{eporting and disclosure programs that do not inform the
statutory beneficiaries, or that collect information the Government
cannot and does not intend to use, cannot be justified. The Department
is striving for the minimum reporting requirements consistent with
our legitimate needs to protect the rights of participants and
beneficiaries. .

Although we are committed to meeting the challenge of minimum
reporting and disclosure requirements, our efforts are complicated by
factors which include very short statutory effective dates, and a high
degree of specificity in the statutory provisions which set out the
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type of reporting and disclosure which is necessary, and what infor-

‘mation must be included.

In addition, any new program requires initial “startup” time to
attract and use the particular kinds of expertise necessary in a

:sophisticated regulatory effort.

Public comment and congressional input have been helpful to the
Department of Labor in working to implement the reporting and
disclosure provisions of ERISA. They have aided us in estimating
what various requirements will cost, and in determining what can
be done to hold down administrative costs. Decisions already have

“been made and announced which :

1. Exempt well over 500,000 small employee welfare plans from
most of the reporting and disclosure requirements;
2. Modify requirements with respect to the EBS-1 plan description

-and the summary plan booklet such that:

(a) Plans were required to file only the first two pages of EBS-1

by August 31, 1975; »

(b)_ The filing date for the full EBS-1 and the summary plan de-
scription was extended until May 30, 1976 ; and

(¢) The EBS-1 has been modified into a check-box found one-third
the length of the original proposed form;
.-3. Allow plans wishing to amend prior to May 30, 1976, to do so
through a special reliance procedure that has been issued by the
Department and the Internal Revenue Service;

4. Extend the comment period on the annual report form 5500 be-
yond the normal 30 days to permit additional input, particularly on
the issue of whether an accountant’s opinion would be required for

. small plans;

5. Establish a Small Business Impact Work Group to the ERISA
Advisory Council.

Consistent with these decisions, the Department, on December 24,
1975, announced its intent to take several additional actions, including :_

1. Working with the Internal Revenue Service to develop simplified
annual report forms for small plans—a 5300-K for Keogh Plans and
a 5500-C for pension and welfare plans with fewer than 100
participants;

2. Prescribing financial data to be contained in the summary annual
r?port such that only one accountant’s opinion is needed from that

an; :
P 3. Waiving the requirement of an accountant’s opinion for plans
with fewer than 100 participants; and

4. Extending the 5500 series filing deadline to 210 days after the
end of the plan year, so that no annual report filings are required
prior to the end of July 1976. . . .

The Department also has a proposal under consideration which
would establish a procedure whereby plans that have not been amended
by May 80, 1976, will be able to make use of previously prepared
plan description booklets with proper explanation of ERISA’s re-
quirements, until such time as the plan is amended to comply with

“the act’s specific provisions.

In this regard I believa that it is particularly important to place
ERISA’s reporting requirements into proper perspective. Prior to
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the ERISA, numerous reports and forms were required to be filed

with the Department of Labor and the Internal Revenue Service -
ursuant to the Welfare and Pension Plan Disclosure Act and the
nternal Revenue Code. |

As the data in the appendix to my testimony demonstrates, given
the massive new protections provided by ERISA and its increased
coverage, we believe that a rational, objective analysis of ERISA’s
“paperwork burdens” shows that much of the criticism in this area
may be exaggerated, although the administrative agencies must con-
tinually strive to keep reporting burdens to a minimum.

To help assure that the administering agencies will coordinate their
efforts in this area, we have worked closely with the IRS and PBGC.
Specifically, the three agencies have formed an ERISA Policy Board,
made up of the top program officials, to enable us to deal as quickly
and effectively as possible with issues of joint concern. I believe that
this cooperative effort will help us over time to further reduce the
burdens of reporting and disclosure, while increasing the benefits of
these requirements. ,

I hope that this brief overview has been helpful. I would be happy
to respond to any questions you might have.

[The appendix to the foregoing statement follows:]

APPENDIX
COMPARATIVE REPORTING REQUIREMENTS

Pre-ERISA Post-ERISA
4848
sched- 55000
Number of par- D-1 D-2 4848 ule A 4848A 4849 EB8S-1 5500 or K
ticipantsin plan  (10pp) (16pp) (1p) (2pp) (2pp) (2pp) Pages (6pp) (9pp) (4pp)  Pages
) L X X X X 7 X ceeceene X 10
25t0992........... X cecanaan X X X X 17 X eeceeeee X 10
100 or mored....... X X X X X X 4 X b S,
11 to 25, 640,000 plans, 1,580,900 participants,
226 to 99, 45,000 plans, 2,100,000 o&)articipants.
$ 100 and more, 25,000 plans, 30,000,000 participants.

Senator HasgeLn, I wonder if you could respond to my question
of Mr. Fielding.

Mr. HurcuinsoN. Could you frame it again, Senator ?

Senator HaskeLL. I am trying to find out whether there is anything
in the basic statute that unduly requires reporting? Would you give
us your opinion?

Mr. HorcminsoN. If T could eliminate the word “unduly,” let me
try to place it is perspective and offer opinions and conclusions.

I believe ERISA is a classic example of a piece of legislation where
the purposes are relatively easy to articulate and quite sound, but
where the statutory provisions at times are highly specific and
technical.

As I noted in my testimony, the one section of one part of one title
of a four-title law that runs over 200 pages long is saven pages long
in itself, and it sets out very specifically that which must be included
in an annual financial statement prepared by a plan. When the law
becomes that specific, it gives the agencies much less discretion in
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terms of deviation and choosin;f additional courses of action, even if
we might assume that they would be more practical and pragmatic.

I think there are complications in a law when it is that specific, yes.

Senator Haskerr. Would it be possible for you to submit for the
record your recommended changes in the basic law? In other words,
maybe the basic law is too complex, or perhaps it is not. We certainly
want the Department’s suggestions. Can you do that?

Mr. HurcHinsoN. We will do that, Senator.

Senator HaskeLL, Within 10 days?

Mr. HoTCHINSON. Yes.

Senator HaskeLL. Senator Byrd ¢

Senator Byro. Thank you, Mr. Chairman.

I supported the pension reform law. I think the vesting rights as
applied by the new law were necessary and desirable and many other
provisions were. I do think reporting requirements have gotten so
complicated for the businesses to handle that I hear more and more
businessmen, as I go around Virginia, say that they are going to cut
out their glan if they have to go to the time and expense necessary
to file all these reports. ,

Do I judge from your response to the chairman’s question that much
of this is inherent in the law itself? ‘

Mr. HurcuinsoN. Senator, I believe a certain amount of it is in-
herent in the specificity of the statute. Let me make another comment,
if I may.

I believe a great deal of the outery concerning the massive reporting
and additional administrative burden of this statute grows from mis-
information. I believe that the same advisers and consultants that
worked with small plans have at times been hypervolatile in their com-
ments about what the new law requires, such that small plans have:
indeed been misled as to the impact of this statute from an administra-
tive point of view.

Shortly after I joined the Department of Labor in April of this past
year I was visiting in Atlanta during the summer of 1975. A com-
mentator asked me whether it was true, as the local newspapers were-
reporting, that the massive paperwork burden of ERISA was produc-
ing a great number of small plan terminations. In response to that
question, I used my prerogative to ask a question: I said, “Are you
aware of the total number of pages that have so far been required to:
be filed under this act ¢”

The response was “no,” but I assume it has been massive. The fact
of the matter was as of August 1975 there had not been one single page:
yegulred filed with the Department of Labor under this law. We did,
indeed, have to administratively delay some of the statutory filing-
requirements.

Finally, EBS-1 and the first summary plan booklet were required
to be filed by April 80, 1975. This law was signed in September 1974,
and many of the provisions became effective on January 1, 1975, with
a requirement that initial reporting begin in April.

We thought that was unrealistic. We deferred it. I think there has
been a fair amount of misunderstanding about the law.

Senator Byro. Well, I hope that is correct, but my observation about
filing in general is that Government asks for more and more reports on.
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every conceivable phase of business. I am just wondering whether once
the reports are made out, in many cases at heavy expense, whether the
Government does anything about the damned reports.

Mr. HurciminsoN. I think that is a very valid question, Senator. As
a matter of fact, that precise consideration was one of the reasons why,
within a matter of weeks after I joined the Department in April 1975,
we withdrew the original EBS-1. It seemed to me it was a document

we could not use. ) L
Senator Byrp. The committee has a lot—this is not addressed to me,

it is addressed to Senator Nelson as chairman. _

This letter is signed by Mr. John H. Morse. He says this:

“In 1971, I established a non-contributor pension plan for the em-
ployees on my dairy farm in southern Virginia, which has six partici-
pants. Contributions of $2,500-$3,000 per year are held in a trust, and
accrued benefits are fully funded.

“A fter studying the pervasive and complex provisions of ERISA
and the mass of regulations and requirements emanating from the
Department of Labor, the Internal Revenue Service and the Pension
Benefit Guaranty Corporation. I threw up my hands and terminated
my plan on December 31. A copy of my notice of termination is
enclosed.”

Mr. Chairman, I ask unanimous consent that this letter and the en-
closure be inserted at this point in the record.

Senator HaskEeLL. It will be so inserted. -

[The letter with enclosure referred to by Senator Byrd follows:]

ONE CHASE MANHATTAN PrLAZA.
New York, N.Y., January 27, 19735,
Hon. GAYLORD NELSON,
Chairman, Small Busincsg Committee, Russell Senate Oflice Building,
Washington, D.C.

DEAR SENATOR NELSON: I note that joint hearings will be held on February 2
and 3 on the problems of small pension plans under ERISA.

I doubt that you will get to the heart of the problems with the witnesses sched-
uled, most of whom appear to have a vested interest in continued bureaucratic
control. Pension consultants, actuaries and accountants all stand to profit from
the requirements and complexities of ERISA, and it is too much to expect of them
t(l)' recommend the drastic surgery that is necessary to keep small pension plans
alive.

In 1971, I established a non-contributor pension plan for the employees on
my dairy farm in southern Virginia, which has six participants. Contributions
of $2,500-$3,000 per year are held in a trust, and accrued benefits are fully funded.

After studying the pervasive and complex provisions of ERISA and the mass
of regulations and requirements emanating from the Department of Labor, the
Internal Revenue Service and the Pension Benefit Guaranty Corporation, I threw
Jup my hands and terminated my plan on December 31. A copy of my notice of

- #termination is enclosed. :

I estimnated that the cost of maintaining and administering the plan would
double or triple and that the burden of attempting to comply with all the complex
regulations under ERISA would be unbearable.

You talk of “simplifying reports”, but the fact is that no amount of simplifying
is apt to relieve sponsors and administrators of small plans of enough burdens
to make continuation of their plans worthwhile. The truth is that this is a
monster of & law which has gone far beyond any need for remedy. Rather than
protecting employees, it will end up undermining and destroying thousands of
plans which were established, maintained and udministered in good faith without
any assistance from government.

* Respectfully yours,
JounN H. Morsz.
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GoLbEN RIVER FARM PENSION PLAN

NOTICE TO ELIGIBLE EMPLOYEES
DECEMBER 12, 1975.

I regret to inform you that the pension plan that I established in 1971 for
eligible employees of our farm will be terminated effective December 381, 1975.
A notice of intent to terminate has been filed with the Pension Benefit Guaranty

Corporation in Washington.
This action has been forced on me by a law enacted by Congress in 1974, popu-
larly known as ERISA, which has created an administrative nightmare for all

private pension plans.
The provisions of that law and the regulations issued under them are 8o com-

plex, and the burdens placed on plan administrators are so severe and costly, that
it is virtually impossible for any small pension plan such as ours to survive.

This has to be one of the most atrocious laws of all time. It was enacted pur-
portedly to protect the interests of employees under private pension plans. In-
stead, it has forced the termination of benefits for employees under thousands
of small plans, such as ours, which are not able to survive.

Thig law 18 a perfect example of the disastrous results that flow from govern-
ment and bureaucratic interference with the private affairs of the citizens. .

The funds that I have contributed in the last five years to the pension trust will
be applied to the payment of deferred benefits accrued to the end of this year.

Jorx H. MORSE.

Senator HaskeLL. Senator Brock ¢

Senator Brock. Mr. Hutchinson, I know you are familiar with the
problem and I know you are symf])athetic. I hope you understand the
questions I asked are couched in that context.

Mr. Hurcminson, Certainly, Senator.

Senator Brock. I noticed in one part of your statement you said you
are reporting requirements before %RISA——I have before me a list of
some 21 such requirements, only two of which have been terminated.
Now this includes a lot of different things. When I look at the new re-
:rlluirements—not just from labor—seven additional requirements from

RS, nine from the Labor Department, six from the Pension Benefit
Guaranty Corporation, plus the additional recordkeeping require-
ments under the law, sufficient to determine the benefits of present and
even past employees for the past 6 years, there isn’t any question in my
mind that there is an awesome increase in the burden placed on the
small business by the bill.

I have two objectives. One is to do whatever I can to encourage you
and IRS and the corporation to simplify your own forms, but also 1
am very sympathetic and desire to have from you suggested areas of
change in the law where we have created a burden on you that is
obkuslfy tﬁassed on, but may not be necessary for adequate implemen-
tation of the law itself.

Let me ask you one specific question: Why can’t IRS and DOL have
one form ¢

Mr. HororinsoN. For financial regorting we do, Senator.

Senator Brock. Well, you have EBS-1 and 5500. Those are not
the same form.

Mr. HorcHinsoN. Let me clarify that, if I may.

The 5500 series is a joint series. We will accept one form with the
Tregsury Department and the IRS. EBS-1 is another form specif-
ically provided for in the legislation separate and apart from the an-
nual financial statement, We could not totally disregard that provi-
sion of the statute which requires a plan description to be prepared.

Senator Brock. Why can’t they be in the same report ¢
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Mr. HurcHinsoN. I believe they probably could, but the type of in-
formation we collect for financial reporting Eurposes and for auditing-
purposes and enforcement purposes is not the same kind of informa-
tion which describes plan provisions.

I think you would wind up with a vehicle that would be so confusing-
it probably would be counterproductive.

I might add another note to that, too, Senator. That is that pur-
suant: to the statutory requirements, the times for filing the different
forms with the different types of information are indeed different.

Senator HasgeLL. If I may interrupt, this is the kind of thing that
I think probably both Senator BrocE and I have in mind for your
memorandum to us on legislative changes. There may be a lot of other
things, too.

Mr. HurcHinsoN. Senator, I think it would be much fairer given
the representations I can make at this table today to indicate we
would be delighted to provide you with a critique of the legislation
as it operates and where we see the incidences or difticulties as opposed
to any specific proposals for change. .

I think it would be more constructive to do the former and we could
do it in a much briefer period of time.

Senator Brocg. I think there are things which are obvious, Why
should we have different reporting dates, for example? Is there some
particular administrative logic to that or is it that the Congress came
up with a date and found it attractive, Washingon’s Birthday ¢

Mr. Hurcuinson. I would like the opportunity to respond to that
in writing. I must confess on its face I don’t see the reason now.

Mr. StriCELER. Senator, on the particular forms you are referring
to, one is a description in general of the terms of the plan and the
otiler, having financial information shown, is made an annual report.
The plan description is required only every 5 years, or if there has been
no change in the plan, every 10 years. It does serve a different func-
tion and that is one explanation of the different time schedule.

Senator Brock. You could put on your annual financial report just
a box to indicate whether you had any change in your plan. That
would serve the same purpose wouldn’t it ¢

Mr. Hurcuinson. That is correct.

Senator Brock. In looking at the small versus large problem, par-
ticularly in your financial report which has been more extensive——

Mr. HurcHixsow. I think there would be more time needed to pre-
pare it and more outside assistance needed.

Senator Brock. What about the suggestion of Mr. Fielding that—
for at least small businesses—there be virtually no report at all and
just an audit? Would that not be in compliance with the law or would
that not be in compliance with the regulations? ’

Mr. HurcHinsoN. Neither. It is fair to state that the statute per-
mits the Department of Labor, for instance, to waive certain filing
requirements for welfare plans. As I indicated in my testimony, we
have done that for half a million plans. It does not permit the total
waiver of financial reporting for pension plans. We have a mandate
that we may provide for simplified or alternative means of compli-
ance, but we do not have the authority under the statute to com-
pletely waive that type of plan.
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‘Senator Brock. In the case of—he wag talking about the listing
of all assets. He said you couldn’t put that in the computer anyway.
Is that a fair statement?

Mr. HurcHiNsON. I am not sure I draw the same conclusion. I
should state for the record we are reevaluating that particular require-
ment even within the 5500-C,.to see if it could be eliminated. I think
one point that ought to be made here, which often is overlooked, is that
as sympathetic as I am toward the burden of reporting—and I must

- say that as a very candid assessment. I think there is overreporting

-

at times—we as a department have been given the responsibility
to weigh against that our obligations for the protection of participants
and beneficiaries.

The statute doesn’t say that a participant is entitled to certain pro-
tection if he is in a plan which is large, but he doesn’t have that pro-
tection if he is in a plan which is small. We must be aware of that
balance.

I suggest here, too, that to the extent that reporting is totally
disposed of, it would probably require a greater expenditure of
Federal resources to monitor on an individual basis those plans. to con-
duct the audit that Mr. Fielding was referring to. It is a tradeoff if you
really wish to have compliance.

Senator Brock. IRS does a spot audit now. There is no reason that
couldn’t include this kind of an andit at the same time?

Mr. Hurcnoinson. It looks for different things. The service is
auditing for the purposes of determining whether deductions are ap-
propriate, whether the plan is covered as provided for.

Senator Brock. Again, I am not trying to be harsh. If 5,000 pension
plans and 2.500 profit-sharing plans have, in fact, been terminated. I
would assume that there would be at least three or four people on the
average aftected by each of those plans. I think it would be a good deal
more, Let’s say three or four,

What are vou talking about? 60.000-80,000 people who lost plans?

Mr. HurcHinNsoN. Let me do some quick math.

Senator Brock. I am sorry. I started to say 30 or 40 and I dropped 2
decimal. Is it fair to say that 50.000 people have lost benefits?

Mr. HurcHinsoN. I just did a rough caleulation. If we assumed an
average of five as opposed to three, it would be 37,500. I think that is a
fair assessment.

Senator Brock. Plus or minus 50.000, a whole lot of people. T have
been told that the highest figure—at least one individual cited to me of
people who might have been damaged by improper management of
these funds. the type we are searching for in this new law, might be
20.000 people.

. Mr. Hurciixsox. T have no way to assess the accuracy of that last
aure,

Senator Brocrg. Tt isn’t a pervasive problem with every one of these
plans obviously. We are dealing with a pretty small problem where we
are trving to protect all emplovees. That is a valid objective. If we are
protecting 20,000 who might have been in some fashion damaged, it
does seem to raise the question of the cost versus the henefit.

Mr. Hurcmminsox. T heard it recently described as destroving the
village to save it. T am not sure I characterize it that way, but you are
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right, there is a problem in doing something for what might be a
smaller problem.

Senator Byrn. What the figures suggest to me is that if Government
is not rcasonable and practical, that the people who are going to be

hurt by this are the employees, the precise people that the Congress has -
been trying to protect.

Senator Brock. That is exactly right.

Let me approach it from a different point of view. Iet’s not talk
about. people being hurt and helped in terms of fraud or something like
that. Let’s talk about the broader aspect of it.

S I-Io“é many people are now covered by pension plans in the United
tates ‘

Mr. Hutciinson. Our current estimate is in the neighborhood of
600,000 plans and coverage is about 35 million workers.

Senator Brock. 35 million people.

Mr. Fielding testified that the cost increase per beneficiary for small
plans would run at least $50 per participant. Now let’s run that out and
sce what we get.

You can’t multiply that times 35 million because a lot of those are
large plans and the costs would go down there.

Let’s say that 600,000 plans which cover small plans, what do they
average—five people per plan? Three million people would be in the
small group?

Mr. Hurcainson. The best data we have now indicates that the
number of plans with between one and twenty-five participants is ap-
proximately 640,000, with 1,580,000 participants.

Senator Brock, 1,580,000, That is an increase of $75 million a vear,
minimum ¢

Mr. HurcniNsox, That is correct.

Senator Brock. T haven’t been very familiar with pension plans. T
have had some experience with them, but a pension plan is a program
in which management and the individual usually participate. They
put money in, and the purpose of the plan is to set aside that money so
that it can, tax-free, accumulate by investment additional value over
the life of the emplovee, and then the value is taxed at retirement.

That is a fair statement. The employvee goes into a lower tax braclet,
<0 the value to the individual is that he gets a tax-free set-aside which
then earns money by investment so that at retirement, when he goes -
into a lower-tax bracket, he is advantaged by having money that has
accumulated and has earned money.

Tt is hard for me to believe that these small funds of less than 23
emplovees are going to earn $75 million a vear. If that is true, have
we taken away any reason whatsoever for the existence of a small plan
in trving to protect the individual ¢

T don’t question the Department’s dedication to doing what is right
and T sure don’t question the Congress, But, sometimes in tryine to do
what is right, we do it in the wrong fashion and we do it in a fashion
that really does damage the individual. Is it possible for vou to try to
analyze that possibility, to find out for us what the earnings of those
640,000 firms are and then the additional 25,000 with between 25 and
100 employees. and see if the additional cost that we are imposing
does, in fact, eliminate all of their carnings so there is no reason for

67-H38—76-— 3
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ﬂ;e.existeﬁce of & pension E)lan? and, if so ERISA ‘has cost an awful
" lot of people an opportuni

y for a pension that means anything.

- They: may: keep the plan just because it is good management-labor
t be anything to them because it cannot

carn enough to really accumulate anything of value. The individual

¢ould take this money, set up his own plan, and come out better. You

‘can do that with a savings and loan here in Washington, D.C. and get

5.25 percent for your mone?’ tax-free and be:better off than you would
with the plan tgat normally would have a much better prospective
rate. : : ‘ )

* T don’t want to pose you with an impossible task, but I think that is
what the Congress ougit to do when 1t writes legislation. I think we
ought to have that analysis before we write the legislation; then we

" won’t make mistakes. o .

To the extent that you can give us some factnal information I would

- be very grateful for it.

" Mr. HurcHinsoN. We shall try. I know a great deal of the data to
make those figures reliable was not required to be submitted to the
IRS before this new law. We shall make an attempt to collect the
information. C

- Senator Brock. I think maybe you could do a spot check with ran-
dom sampling and project out what your outcome might be.

Thank you for your testimony. ,

- Mr. HurcminsoNn. Senator, may I make a comment to follow up
Senator Btock’s questioning ¢ -

In the area of termination I think it is important to indicate that if
the number of approximately 5,000 defined benefit terminations is
correct—and we believe it is very close—there are additional factors
that ought to be considered in assessing what that means. For instance,
the termination notices that are filed with the Pension Benefit Guar-
anty Corporation, which are the source of that figure of 5,000, deal
only with defined benefit plans. In many cases those termination files
reflect nothing more than a shift from providing a benefit in the form
of a defined benefit to another type of plan.

We can’t necessarily assume that individuals that were covered are
to lose. We can’t necessarily assume that the plan and/or the company
involved has folded. In addition, a sizable number of the 5,000 that
were terminated this year were fully sufficient in-the sense that the
assets in the plan were fully sufficient to purchase the benefits that
were owmtﬁ to the employees involved. |

'We with the Internal Revenue Service and the Pension Benefit
Guaranty Corporation are trying to compare that data with data on
the new plans created in calendar year 1975, or at least those that filed
with the IRS, to match that to see if some of the plans terminated
are shifting and to -make better sense out of the 5,000. It is a figure~
that although small, if you are talking about 50,000 people compared
te 30 million, may even be smaller., \

Senator Brockx. One other thing you might comment on, if I may
pursue one other point. I forgot to ask you: While Mr. Fielding was
testifying he talked about the existence of that Small Business Ad-
visory Group for the IRS. Would you describe the advisory group
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that you have? Is it adequate? Would you favor a permanent Small
Business Advisory Group . -

Mr. HurcninsoN. Senator, we have a 15 person advisory council
created by the statute. The statute even specifies the precise areas of
expertise from which we must draw representatives. Among them is
not a designation of a representative of small business or small plans.
In the appointments made this past fall we attempted to select an
individual who as a public member had clear expertise in the area of
small plans. He is chairing a work group within our council that does
nothing but worry about and comment to the Department on the prob-
lems of small plans.

That’is not to say it would not have been a good idea in the first
instance to have a small business impact group. I think we have
created the best alternative we can. _

Senator Brock. Would you favor having a separate small business
group to advise you on the problems raised by the legislation, particu-
larly the provision which authorized you to have separate reporting
requirements ¢

fr. HurcuinsoN. I am not sure it is necessary, but I am not sug-
gosting it is not a good idea. I think we have a vehicle to get the same
expertise.

he Small Business Work Group is meecting with representatives of
our plan.

Senator Brock. If the small business community feels they only
have one member out of a 15 person board, they may feel that is not
adequate. ' '

Mr. Hurcnixsox, I think that is a realistic appraisal by them.

Senator Brock. You have no limitation on setting up your own
advisory group?

Mr. HurcHinNsoN. Absolutely not.

?epator Brock. I suggest you consider that. It might be good
politics, - .

Senator Haskewrr, Just before I ask Senator Nunn for his questions.
" may I ask you your opinion on something ¢

There has been a lot of testimony, particularly by Mr, Fielding, of
the numnerous terminations due to the increased paperwork. Assumin
increased terminations would take place, do you think in any regarg
some terminations might have resulted from the change in vesting
requirements{

r. Hurchinsox, T think that is a very viable suggestion. Many of
the terminations occurring in 1975, and particularly the number that
occurred in December of 1975—1 believe the number was slightly over
1300 in that one month alone—came in during a period immc(f;abely
before the time when the vesting participation and benefit accrual
provisions of the new statute became effective. It was almost the
closest thing that I can find to the last free lunch in the sense you can
come 1n, terminate your plan under the old vesting rules, have the bene-
fit of the Government Insurance System and never have to change over
to the new rules,

I think those provisions may well have been part of it.

Senator HAskELL. Senator Nunn §

1
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Senator Nun~. Mr. Hutchinson, when will the new EBS-1 and
5500-C forms that were announced before Christmas be released?

Mr. HurcrinsoN, We believe the EBS-1 form, which is only the
responsibility of the De;)I?rtment of Labor, will go to the printer be-
for the end of this week. The 5500-C, we are meeting with the Internal
Revenue Service this week to finalize that form based upon additional
public input we had. We are reconsidering the asset question as well.

Our best expoctation is it will go to printing sometime in February
and be distributed in March. )

Senator NunN. What is your review process prior to these forms
being released for publication? Are they reviewed by the Labor Ad-
visory Coungilt . - _

Mr. Huroninsox, The original EBS-1 to the best of my recollection
did not undergo extensive advisory council review. I say “to the best
of my recollection” because that was a jrocess that occurred before I
arrived at the department,

The revised EBS-1, the shortened version, has been extensively
worked over with the Recordkeeping Work Group and the Small
Business Work Group of our advisory council.

Senator NunN. How about the Small Business Advisory Council ?
Have they had a chance to review this? - '

Mr. HorcHinsoN, You are speaking of the Small Business Advisory
Council to the IRS ¢

Senator Nunw, Yes.

Mr. HorcHINsoN, Not formaan,l]¥5 but many of their members were
involved with the process with the Department of Labor,
thSe;\at;or Nun~n~. Has the public had a chance to comment or will

ey

Mr. Hurcuinsox. They have alreadgehad a chance to comment. The
s}ﬁor{;ened version was published in, I believe, October. Iet me double-
check.

In October and following the reduction of that form from 20-some
pages down to 5 it was then released again so the public could com-
ment on the new §-page version. I guess it is fair to say that the type
of comment we got the second time around indicated ‘we were much
closer to being on the money.

Senator NunN. How about OMB ¢ Has OMB reviewed the form?
. Mr. Horcninson, Yes; both times, They reviewed the original and,
indeed, had & public hearing on the original EBS-1, the 20-page—I
believe it was characterized as a monster.,

Senator Nunn, I have no other questions.

Senator Brro [presiding]. Senator Brock

Senator Brock. No questions.

Senator Byro, Thank you, gentlemen, very much.

Mr. HurcHinsoN, Thank you, Senator.

Senator Byrp. The next witness will be John W. Baker, president
of the National Association of Pension Consultant and Administra-
tors, He will be accompanied by Staney H. Hackett, associate member
of ﬁle clts)uncll. Mr. Finck .

r. BAKer, Mr. Hackett is presently over at the Labor Adviso
Board looking at the new 5 ) thex%fore, because that meeti %
scheduled at the same time as this, and wasn’t to be originally, he will
not be here today. He may be here later, but not for this conversation.
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~ Senator Byro, Thank you. You may proceed as you wish.

STATEMENT OF JOHN W. BAKER, PRESIDENT OF THE NATIONAL
ASSOCIATION OF PENSION CONSULTANTS AND ADMINISTRATORS,

INC., ATLANTA, GA.

Mr. Bager. Thank you. I am John W, Baker, Xresi_dqnt of the Na-
tional Association of Pension Consultants and Administrators, Ine.
In my private life, I am consultant and administrator of emgloyee
benefit glans. Both my company, Retirement Plans, Inc. of Atlanta,
Ga., and members of the association, primarily provide services to
small pension plans—those with under 100 participants.

It has been estimated that there ave nearly 500,000 such plans
throughout the United States and that they account for approximately
90 percent of all plans.

We have the administrators and consultants to go across the country
and give us those statistics whenever we wish them, .

The great bulk of small plan sponsors are small businesses; busi-
nesses which have neither the in-house facilities nor the expertise to
undertake the administrative and actuarial tasks necessary to properly
establish and maintain an employee benefit plan.

Accordingly, they retain firms like those represented by our associa-
tion to handle all aspects of administrative and actuarial functions,
ranging from assistance in initial plan design to the full scope of
continuing administration. (See exhibit b for an illustrative list of
functions performed by consultants and administrators.) Indeed,
man{:mall lans would not even be in existence today had not our
members, and others in the profession, made concerted efforts over a
long period of years to convince employers of the muitiple advantages
of emgloyee benefit plans.

Unfortunately, the incentives granted by Congress to encourage the

development of the private pension systems are simply too complex in
operation to be availed of by most small businessmen without pro-
fessional assistance.
. I give you this background so you will understand my purpose
in being here today, and the very strong concern that our association
lw.st for the continued viability and growth of the private pension
system. ‘

With this in mind, I would like to briefly comment on two subjects,
both of which have utmost importance to the continuance of a strong
private pension system, and both of which will have a substantial im-
pact on the ultimate costs of maintaining that system. The two areas
are reporting and disclosure and certain prohibited transactions.

In the area of reporting and disclosure, our primary concern is and
has been with encouraging simplification and ease of administrative
burden, partxcularl{ in reporting form design, I am certain that this
committes is familiar with the statistics released by the Pension
Benefit Guaranty Corforation in January of this year, indicating that
the termination rate of defined benefit pension plans was running more
than four times the expected rate. Well over 5,000 defined benefit plans
have terminated since enactment of ERISA, and approximately 1,200
filed notices of intent to terminate in December 1975, alone.
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The PBGC’s statistics indicate that the average number of partici-
pants in these plans for 30, not 5. There are a number of reasons
for this increase in terminations, including the general state of the
economy.

However, it is our view that this high rate is due to some extent to
the burdens of compliance with ERISA, and more specifically, to &
foar of what those burdens might be, If theso fears are not alleviated,
the termination rate could well increase. ‘

I woud like to digress and say that the general consensus of opinion
with the administrator consultants and accountants throughout the
land is that the 5,000 is but a small piddling amount as to the number
every day that I try to, and our association tries, to keep in business
until ERISA gets straightened out. We have calls in my office—and
ours is not a large office—every day asking if they should terminate.

Every day we convince them time after time that terminations are
not in order, that we will get it straightened out.

The statistic was also brought up that this covered 37.5 million

ople, but.there are 80 million employed, which means there are still

1alf the people in the United States that need a Yension plan,

If we cannot get ERISA straightened out, they will not have the
plans either. .

On April 30, 1957, we testified before the ITouse Labor Standards
Subcommittee during oversight hearings on ERISA. As preparation
for part of our testimony, we informally surveyed a number of ac-
counting firms, consulting firms and banks to obtain estimates for
basic costs of reporting and disclosure. The survey reflected cost fig-
ures of $1.50 to Ié‘Z.()O per page just to fill out forms after all the in-
formation had been gathered and analyzed. These cost figures contem-
plated the use of clerical help, and I want to emphasize that these were
cost figures, not billing figures.

T would like to say that the cost before ERISA and after ERISA
has just about doubled. It has gone from $200 to $400 depending upon
the number of plans, from $350 to $700. That was the figure given to us
by those who do nothing but small plans.

Our association has grimarily ocused on two ways to attempt to
alleviate the fear of the burden of compliance with ERISA,

First. we have continually advised our clients that when the dust
settles, ERISA will not be unworkable, overly burdensome or overly
oxpensive. We have advised them that ERISA will be administered
by good men acting in good faith who will make cvery cffort to ease
unnecessary administrative burdens, complexities and costs. i

I strongly say we believe that to the degree. Thero aroe just certain
problems that have to be worked out.

Second, to help fulfill this prophecy, we have not hesitated to offer
our assistance to the Labor Department and the IRS in developing
sensible, nonduplicative and inexpensive forms which meet the re-
quirements and s)urposes of ERISA. Furthermore, where we have met
resistance, we have not hesitated to petition the Congress for
assistance.

Indeed, a number of Members of Congress, including members of |
{these committees, have taken a leadership role in encouraging simplifi-
cation and in easing the paperwork burden. We believe some success
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has been achieved, although only after an ex’gengive and concentrated
effort on the part of 4 number of concerned individuals. P

The primary reporting re‘q]uirements of ERISA are the plan de-

scription §f‘orm EBS-1) and the annual report. L

. When form EBS-1 was originally ¥roposed last spring, it con-
sisted of some 16 pages. I will not go through that because I believe
we have gone through that with Mr. Hutchinson before. .

The form 5500 was originally proposed last fall as a single form for
all plans, Let me stress one point at the end of the aie on page 5.

As this committee knows, ERISA, section 104 (a) (2?( ) authorizes
the Secretary of Labor to prescribe simplified annual reports for any
pension plan coverin% less than 100 participants. ERISA section 103
éa) (3) (A) permits the Secretary of or to waive the requirements

or an annual accountant’s opinion only in situations where, by reason
of ERISA section 104(a) (:g (A), the plan is required te file only a
simplified annual report. Since only one report form was proposed for
all plans, the Secretary had no discretion to make the waiver, The
agencies originally took the position that the form was as simplified
as it could be, and that therefore no further simplified form for small
plans was necessary. .

A similar problem existed in connection with the actuarial report.
The Secretary of the Treasury is granted no discretion to waive this
requirement,

gain, after enormous efforts and loud protests, it was finally an-
nounced that the annual reporting requirements as originally proposed
would be modified. In December 1975, the IRS and the Labor De-
partment announced that they were developing an annual report form
5500-C for plans with under 100 participants. The form is to be two
pages as opposed to the five page form 5500 required of large plans.

Furthermore, the requirement for an accountant’s opinion has been’
waived for plans with fewer than 100 participants, and the actuarial
statement is only to be required for a defined benefit plan subject to
the minimum funding standards. We have not had an opportunity to
review the 5500-C, as we ﬁnal}ljr were able to achieve In connection
with the form EBS-1, and I will comment as to certain specific items
we hope will be modified on the form before final aﬁproval.

This gets back to Mr, Fielding’s comments that these forms need to
be looked at with people such as administrator’s, accountants, actu-
~ aries, who are in the field every day testing out the water. Until we
can Eet a look at these forms before they get into concrete, I do not
think our problem is going to be solved. I believe Mr. Fielding, in the-
paperwork commission on Thursday, addressed himself to that. You
were there, I believe. I think his idea has to bs promulgated. Until it is
accomplished, I do not think we will really accomplish what youn
gentlemen are here today trying to find out. How to simplify it, how
to get the costs down. y

n connection with the forms 5500 and 5500-C, which at this state
I understand have not been finalized, I would like to point out a few
areas of specific concern to us.

One, while we recognize the responsibility of the Labor Department
to monitor plan investments for diversity and prudence, we would
hope that a method of rules could be developed which would not re-
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quire a total hr.. ..& and description of each and every asset held at the

end of the year. .
th;[ understand from Mr, Hutchinson, they are continuing to look at
S, ‘ '

For that matter, unless the agencies really intend to computerize
and examine the information on each and every form submitted on an
annual basjs, some method of selective questioning spot checking or
auditing of a sample of plans each year would seem entirely adequate
to accomplish the agency’s purpose while at the same time holding
costs to & minimum,

Two, with reference to schedule A (insurance information), we
continue to maintain the position that this schedule is not mandated
by ERISA for all plans which purchase insurance. Rather, ERISA.
section 103 (e) —which is reproduced for you as the last page of this
statement—only requires it for plans which have benefits “purchased
from and guaranted by” an insurance company.

- Examination of the various drafts of the bills which ultimately

became ERISA indicates that the drafters did distinguish between
the reports required when benefits were “purchased from” insurance
companies and the reports required when benefits were “purchased
from and guaranteed by” an insurance coipany.

We have raised this matter with the iabor Department before
and will not belabor it now. The point is, we do not beliecve ERISA
requires schedule A for the vast majority of small plans with insur-
ance, most of which are split-funded pension plans with no benefits
guaranteed by an insurer. )

Let’s assume they do not do away with schedule A, which I believe
is probably in the works. An area of specific concern with respect
to the form as originally proposed deals with the provision of infor-
mation regarding insurance fees and commissions paid to general
agents, other agents, brokers, and other persons. You read the law
which you wrote, it says agents, brokers and other persons and does
not ingicate'general agents; but the Labor Department decided to
put general agents in that definition. ) .

This is part of the problem we keep having. The distribution sys-
teis of most life insurance companies fall into one of two main cate-
goriés—the general agency system and the managerial or branch
office system. In the former, the company does business through a
number of géneral agents who are independent contractors and who
are compensated through so-called “override” commissions on busi-
ness sold by agents they recruit and manage.

" In the case of the branch office companies, there are no general
agents. Instead, the companies have branch office managers who are
direct employees of the company and who are compensated on a
salaried basis plus-bonus arrangements which vary considerably from
company to company. Indeed some companies use both methods of
distribution in that they-have, at Jeast from time to time, some agen-
cied which are managed by branch managers and others which are
managed by general agents. ) |

ecause of the many different a;:lproaches to field force compensa-
tion in use in the life insurance industry, even comparisons between
two general agency companies, or two branch office companies, may be
gsomewhat misleading.
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However, the problem becomes extremely serious w,heh,\a general

agency company is compared to & branch oftice company on the basis
of the information required in schedule A as originally proposed.
It must be recognized that while general agents and branch managers
have different methods of compensation, this difference does not neces-
sarily have any bearing on the net costs to a plan or a participant. A
manager’s salary. is obviously ‘built into the premium structure just
as the general agent’s commission is. - Sy
However, the reader of schedule A in the originally,proposeé form
would be virtually compelled to conclude that since the general agent’s
company is paying commissions to an additional person while the
branch office company is not, the latter must be offering its products
as a lower cost. This unwarranted conclusion will obviously and un-
fairly hurt g.eneral agency companies and at the same time will mis-
ic.

lead the pub

I want to emphasize that we have no objection to total diéclésure i

of fees, commission and compensation structures, However, if such
information is to be elicited, it should be done 8o in a form that is not
misleading. If there is some way to isolate meaningful comparable
figures for the top two types of distribution systems, that would be a
feasible alternative. - - L
However, in our view, the complexities of field force compensation
are so great that this could not be done within the confines of an
understandable and useful reporting form. We would also like to note
that general agent commissions, by themselves, as well as some field
agent commissions, are based on a number of factors including prior
experience, and vary considerably from company to compdny. As &
ractical matter, it would be extremely difficult, and in some. cases
impossible, to properly allocate specific dollar amounts to specific
plans for any particular year. - s
I tried to illustrate that on schedule D for your benefit.
T would like to go to an insert that I did after I typed this speech
up on Friday, to get to a specific item, one which Brings out what
we feel the Labor Department is doing in actual reading into the law

things that are not there. :
I would like to draw your particular attention to the possible

ramifications of the facts I have just cited. They specifically bear on
question three of schedule A of form 5500~C, and we are particularly
concerned about the disruptive effect of question three with respect
to plans with fewer than 100 participants. o ~
RISA itself does not cause any problems by itself—it is when
the Labor Degartment interprets one paragraph of section 108 (e} (2)
%exhibit F') that brings out the consequences I am about to explain.
Ve are at odds as to why the Labor Department is unwilling to accept
suggestions as to how this paragraph might be implemented in a
practical way. L
From now on, with schedule A, not only will the eni‘plo er know
the compensation paid to each agent or broker, but the employees
will know because the form must be supplieci to each e;n%]oyee

annually. Is this any of the employee’s business when the employer

of a small plan usually is contributing all the money? It is likely
to bring up more questions, more headaches for the employer and
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- the agent, which means more people will not start new plans. Why
~.put up-with the hasslet Will it add to the termination of existing
'plans; as well, ‘and if so, I do not believe Congress will like the
- consequences. - : ‘

". Furthermore, since & great many agents’ and brokers’ commission
contracts a¥e very complicated and based on many factors that are not
related to 4 particular sale, we understand that Labor might say only
to include the easily definable commission items on schedule A. That

-would be unfair discrimination against the insurance companies that

have developed simple agents’ and brokers’ contracts.

- And even that is not all. The Labor Department, apparently at-
tempiing to intell'gret everythin% as broadly as possible, seems deter-
mined to extend the reporting of agents’ and brokers’ commissions to
include earnings of general agents who in the end results are really
distributors—not the salesman. As I mentioned earlier, many life in-
surance companies have the manager system so that all the distribution
costs are absorbed in home office expenses which go into premium rates
rather than being singled out as in general agency companies. Even if
a method could be develo?ed for allocating the very complex and mul-
tifactored general agents’ compensation to particular plans—which I
doubt—requiring such reports would be unfair discrimination against
life insurance companies that use the general agency system of distri-
bution and once again, this is not called for by ERISA but rather is
Labor’s idea.

You logically might wonder:

- Is there a simple solution to carry out ERISA’s raquirements while
not creating chaos, causing plan terminations and stunting the future
growth of the pension delivery system? We believe that there is an
excellent answer, and we have recently suggested it to the Labor De-
partment. We also believe that this solution is specifically suggested by
certain Janguage contained in the latter part of ERISA section 103(e)
(2) (exhibit F). Unfortunately so far the Labor Department seems
intent on ignoring this suggestion,

The solution is to eliminate question three from schedule A but re-
quire that each insurance company file with the Labor Department
and possibly with each plan sponsor, a copy or a summary of its sales-
men’s commission contract. This would give disclosure in a practical
manner that everyone could live with. Furthermore, except for any
commissions a general agent might receive as a salesman, the Labor
Department should not require income information from general
agents since they are merely distributors just like the management type
agencies of the many insurance companies that use the management
t%)e of. distribution system whereby all costs are absorbed in home
office figures.. | :

. It is imperative that the Labor DeKartment solve the t{)roblems in
respect to question three in schedule A—as they finally did with the
EBS-1—in order to enforce ERISA’s provisions but not “throw out
the baby .with the bath water.” Question three of schedule A must be

_omitted and a substitute method of disclosure adopted. This is essential

even if the Labor Department wants more time to work out a substitu-
tion and, therefore, has to delay this one particular item to apply only
for plan years ending after December 31, 1976,
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A second area of maljor concern to us lies in the area of prohibited
transactions. Specifically we are concermed with the provisions of
ERISA which, as of June 80, 1077, will put every pension consultant
in America who also sells insurance, annuities, variable annnities or
mutual funds, out of business unless an appropriate exemption and
sensible fiduciary regulations are issued. I am speaking of what has
come to be commonly known as the “multiple services” and “fees and
commissions” glroblem. Due to the interaction of ERISA section 406
and 408, and their Internal Revenue Code counterpart, section 4975,
as of June 30, 1977, consultants and administrators will be prohibited
from providing administrative services to a plan for a fee while at that
same time receiving commissions on the sale of insurance or annuities
on the plan.

The prohibition would obviously have a detrimental economic im-
pact on consultants and administrators, since they would be prohibited
from receiving either initial or renewal commissions from plans for
which they also provide consulting and administrative services, Fur-
thermore, the prohibition could result in severe disruption of the pen-
sion delivery system. Since the affected consultants and administrators
could receive neither initial commissions nor renewal commissions, it
would seem that every insurance policy in effect which had been sold
to a plan by an affected consultant or administrator would have to be
cancelled effective June 30, 1977, and a new policy with a different
agent written,

Such disruption of the pension delivery system would cause hard-
ship and potential economic loss to plans, participants and beneficiar-
ies. Additional costs would be incurred in canceling old insurance and
annuity policies and obtaining new policies and such costs would be a
direct drain on plan assets, ,

Furthermore, plans would be required to establish new, cumber-
some, and expensive procedures to deal with multiple parties provid-
ing singular services. In essence, as a result of the prohibition, 2t least
two persons would be required to perform a function that previously
was performed by one.

There is an obvious potential for abuse in this area. However, we do
not believe that a blanket prohibition is a sensible solution. Indced, in
drafting ERISA, Congress specifically recognized that a number of
business practices, technically prohibited by ERISA, should be al-
lowed to continue. The exemption procedure was authorized for this
purpose. Our association has had an exemption application pending
since last June which would resolve the problem, Essentially, the ex-
emption application would permit the continuation of traditional com-
pensation structures, on condition that the transactions were con-

‘ducted on an arm’s-length basis, after full disclosure to interested

parties that the administrator or consultant was providing multiple
services to the plan for a fee and also receiving commissions on the sale
of life insurance or annuities to the plan, We are most anxious that
consideration of this application be accelerated. The problem is acute
for us for obvious reasons. However, our problems are also of concern
to small plans and small businesses, since our members and others in
the profession design, establish and administer the great majority of
small plans in the country.
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Mr. Chairman, I have made specific suggestions in the area of re-
porting and disclosure and prohibited transactions which our associa-
tion believes will ease administrative burdens and costs of compliance
with ERISA without dero%ating its basic purpose of protecting plan
participants. I think it would be helpful if I could give you some gen-
cral observations which we have learned from our experience in deal-
ing with the regulatory agencies over the past year. '
~In the first place, tﬁ?nk the basic problems encountered by the
“pension industry in attempting to comply with ERISA, and at the
same time malke it workable, are the same problems encountered by
every citizen or group subject to governmental regulation. Too often
there is & lack of coordination and communication between the regu-
lated and the regulator, and too often the regulator, in his legitimate
desire to protect the dpublic in some specific manner, ignores or simply
does not understand the costs incurred to deliver that protection.
Furthermore, the regulators suffer from the same human foibles of
the rest of us—in particular, they are extremely reluctant to admit
they are wrong or to change a position once taken.

How do we correct these problems? Initially, I think we all recog-
nize that there must be some restrictions on dealings between the regu-
lated and the regulatowt-There are invariably conflicting interests on -
an issue, and all interests should have an opportunity to be heard. The
basic provisions of the Administrative Practice and Procedures Act
provide these restrictions, in the case of substantive rulemaking, essen-
tiallyd by requiring notice, opportunity for hearing, and a public
record.

However, the Administrative Practice and Procedures Act breaks
down in the area of forms, and particularly forms under a new law.,
The forms issued by an agency have perhaps the most direct psycho-
logical and cost impact on the public of any agency decision made.

However, to my knowledge, therc is no general requirement for
public review prior to Ig)ublication. There was no such review in the
case of the original EBS-1, but after much effort, such review was
obtained in connection with its replacement. There was opportunity
for comment on the 5500 ; there apparently will be no such opportunity
in connection with the 5500—-C. We believe there should be such oppor-
tunity. If the normal regulatory process is too cumbersome or expen-
sive, we would suggest that at least the public advisory councils, of
which every agency has an abundance, should have this opportunity.

We further suggest that the review should come at an early stage,
before an_agency has developed such pride in its draftsmanship that
it is reluctant to change. I have enormous respect for Jim Hutchinson
and the Labor Department for withdrawing the original EBS-1 after
it wag published. However, I believe Jim is & unique individual and
that the situation was unique.

Furthermore, we would suggest that there should be some require-
ment for an analysis by the ax%encies of the cost impact of regulations
in general, and forms'in particular. I do not believe an “Economic
Impact Statement” is necessarily required in every case; but at least
some effort should be made to specifically determine the economic
burden of a decision and whether the burden is worth the benefit.

Mr. Chairman, perhaps ERISA is unique as a new and complex
law subject to multiple agency jurisdiction. However, I know the
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Problems we have encountered. and I know how those problems could
1ave been avoided, or at least minimized. I offer our experience for
what it is worth, and hoge.that it will be helpful to the committee’s
deliberations on the problems of small business. I will be pleased to
resp(])lnd to any questions you or the other members of the committees
may have, | A

Senator Nunw [presiding]. Thank you, Mr.Baker.

We are deli htec{) to have you with us today.

Mr. BAkEr, Thank you, Senator Nunn. ,

Senator Nu~xn. In your testimony you say, “Well over 5,000 defined
benefit plans have terminated since enactment of ERISA and approxi-
mately 1,200 have filed notices of intent to terminate by December of
1975 alone.” You go on to say that your statistics “indicate the average
number of participants in these plans was 30.,”

Mr. Bager. That is the PGBC statistics, sir. They do the termina-
tion of plans, (

Senator Nun~. According to your calculations then based upon these
statistics that would be 150,000 people ?

I\lllr. Baxer. Plus the 36,000, which brings it close to 200,000 people
really. :

Senator Nun~. Do you have any comments about the breakdown of
reasons? Could you give us a ballpark guess as to reasons for the
termination? We heard Mr. Hutchinson say the general economy was
one. He also made mention that the vesting requirements under the
new law could have been a cause. Also the paperwork could have

been a cause.
Do you have any way of knowing what caused this massive

withdrawal ¢ .
Mr. Baker. I think all three of those have a great cause in termi-
nations. I believe fear of what the future holds has the greatest reason
for it. I think the accountants particularly are telling their prospéc-
tive client or clients-that if they don’t want to be bothered with all
the paperwork, et cetera, which is going to have to be set up, if they
don’t want this 30-percent rule against their assets to come about
because of termination of a stated benefit plan, defined benefit plan
which is in ERISA, if they don’t want all these things to happen,
why don’t they get out and see what happens in a year or two? Maybe
they can get back in.
ome plans are changing from defined benefit to defined contribu-
tion. That is also a reason. I don’t think those statistics, to be honest
with you, are any cause by themselves for everybody to get up and
shrink down to nothing. I think the real fear is to come, if we don’t
get it worked out—because 5,000 or 500,000 is peanuts. I think you
(\ivill see 50,000 or 100,000 plans terminated if we don’t get something
one.

I think we will not see very many new plans instigated if we don't
get this problem worked out, of {)aperwork and cost in these plans.
Everybody—and another reason. 1 might say, for some plan termina-
tions is that the employer said, “Well, 1t is going to cost so much. I will
terminate and let everybody go into an ERISA.” That is a possibility.

In some instances that is a better thing than to carry on the plan.
Maybe the employer could only put in $200 for a participant, but a
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participant could put $1,500 in for himself. That is another reason
that we see. ' :

Senator NuUNN. I want to get down to the cost, particiiarly to the
small plans with the new requireraents, I think Senator Brock has
already pursued that. Why don’t you follow that up, Senator? If
you don’t cover it, X will come back to it. :

Senator Brock. I think you were here when I was asking Mr.
Fielding some questions about some testimony he earlier submitted,
referring tothe costs of compliance with ERISA. I wondered if you
would just take a moment to give me some estimates—do you have
that in your backup documentation?

Mr. Baker. Exhibit C, sir, if you would look at that. It is the
survey we did and gave to the House hearing on November 20. We
reproduced there a copy of that hearing. You will note that we have
it broken down as a survey, if there is 1 person in the plan, 10 per-
sons, 25 people, or 100 %w;;}e, and we have it broken down before
ERISA and as of now. We have it broken down in defined contribu-
tion and defined benefit plans.

You will note in almost every case that the cost before ERISA
and now, no matter how many people were involved, just about
doubles. In the first—on page 55 of tkeir report, which is the first page
of-my report, on the top there, you will see that it went from—in this
¥articular person’s survey—from $150 for one person to $450 now

or the defined contribution plan.

For defined benefit plan, from $150 to $450 is indicated. As more
people get involved, the less doubling it becomes, because you can
always do the same procedures and have the same costs in certain
instances for 100 Eeople as you do for 1 person. The form still has
to be filled out. The cost for 1 person doubles to triples the cost for
25 people, usvally doubles.

Senator Z:iock. If you had to give me a ballpark figure, what would
you ssy it coat? About $5 per employee over 100 employees?

M, Baxer. Sir, we don’t really get into the over 100 employees.
You are going to have actuaries that can give you statistics on that.

Senator Brook. I think you included the chart in your statement
that shows a cost as high as about $1,300 for a one-person plan.

Mr. Baker. That would be very high,

Senator Brock. Unacceptable{ -

Mr. Baker. That is unacceptable. That probably included the fact—
that was not my survey, but Mr. Fielding’s, I believe. It probably
included the fact that there would have to be an accountant’s state- .
ment included in there, When you have one life, you—an accountant’s
statement costs anywhere from §f00 to $1,500 to put in a plan.

We have done away with it. The minimum fee, generally speaking,
for one person—a one-person plan is llke.,$300—g50, but then you
have usual cost factors that go like $350 plus $10 per participant
and so forth. If you have 10, it only goes to $450. .

Senator Brook. What I am reaching for, is there any way for us
to estimate the per-employee cost increase as a result of ERISA for
a-25-person plan, 50-person plan? .

Mr. Baxer. Those statistics are in that exhibit C. If you just divide
the 25 into it—
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Senator Brock. You are talking, at least on one of the charts I saw,
about an increase of $25 per employee? . .

Mr. Baxker, Yes. Before where it cost $400, before ERISA, and it
now costs $800, and that was, generally speaking, for a 10-man case.
It costs $40 and went to $80. I don’t think the cost—dollar cost so much.
worries me a8 the—it is doubling in price. If it doubles again, we are
in real trouble, . .

Senator Brock. The thing that bothers me is that these costs are
the char%les to the company resulting from your services, They don’t
include the company’s costs, do they? : >

Mr. Bager. Well, that is what we charge to administer the plan,

Senator Brock. The company has to contribute employees time.

Mr. Bager. It doesn’t include that nor does it include the fees for
buying an asset, securities charge, real estate charge, whatever asset
they put in there. It doesn’t include the cost of hoiding a meeting
for all employees, et cetera, et cetera.

That is just bare, administrative workpaper burden.

Senator Brock. I grant you that cost 1s not the only factor, but
it is something tangible that we can get our hands on. Some of the
others are more intangible and difficult to evaluate, the psychological
burden of fear of compliance, and so forth. :

Here is something fairly tangible that you can quantify. You can
run out what the actual cost to the employee is, because he ultimately
pays this. When the charge is made thgainst the pension trust, it is
the employee who loses ultimate benefits. It is not the employer. It
is the employee who gets less money when he retires than he would
have otherwise. :

What I am trying to reach for is how much is ERISA reducing
his pension?

Mr. Baker. It is reduced a little bit. The problem is if it keeps
increasing, there is an economic point, a crossover point at which the
employers, as you know, are just going to say to heck with it. Where
that point is, of course, is different with every employer. :

Senator Brock. It looks to me like most firms under 100 employees
might be better to tell their people, “Well, we are sorry, but you
ought to go find an IRA* and the employee might be better off.”

Mr. BAkeR. It is reduced a little bit. The problem is if it keeps
high. Where an employer can only put in a small amount of money,
let’s say $5,000 and he has ten people in the plan, he probably should
drop the pension plan and put it into an IRA, unless that contribu-
tion he can foresee will be greater than in the future, where he can
put in more money, because if he can only put in $500 for the employee,
and they can put in $1,500, they can probably work out something
eclzonomically that will be better for the employee than the pension
plan, : :

That is not generally the case. That is a small number of companies,
usually companies are putting in a substantial amount of money for
their employees and should continue the plans, but the cost of admin-
istration is éust getting too high, unless we can keep it down, |

Senator Brock. There are a million and a half peci;‘)le involved in
ﬁx;l:lls of less than 25 employees. I think that is what Mr. Hutchinson
said.

*Individual retirement account,
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Mr, Baxer. That’s the figure he used. o _
‘Senator Brock. I guess what I am reaching for is where is the

break point. If the break point is 25 emplﬁs{fs} maybe we should

modify the law to allow treatment similar to or the less-than-25-
employee plan, .

~ Mr. Baker, The majority of businesses in the United States are
under 25 employees. |

Senator Brock. It is also a heck of a lot of people who are affected.

I just don’t believe—I know it wasn’t the intent of Congress, and
certainly is not the intent of the administrative agencies, to damage
any individual, but I think that’s the effect of what is happening.

glr. Baxker. Well, I think we are getting to a point where that might
be the effect. ‘

I don’t really think we are there yet if we can solve some of the
problems we are talking about. Let’s just take the one item I brought
up. That’s question three about agents, general agents and commissions.

If the companies have to report on schedule A agent’s commissions,
there’s not one company that I know of or contacted that has that
on their computers now. .

That means everfr insurance company is going to have to recom-
puterize their complete commission structure to give that information
out. That is millions of dollars.

Senator Brock. You raised another point. When you mentioned
computers, we discussed that earlier, too. That is the applicability or
utility of the information derived from the reports.

Of what possible purpose is information if it cannot be put on a
computer so that you can message it and use it for some purpose

r. BAKER. That’s my exact question.

Senator Brock. To what extent are these forms subject to computer

programing ¢

- Mr. Baker. The EBS one is now after we finished with it. The 5500
was not in that type of form. We have not yet seen the 5500-C so we
do not know.

The Labor Department mentioned to me that it will probably have
to be changed next year, which means it probably is not computeriz-
able, or it won’t have to be changed next year.

We have to change the form already. If they know next year they
are going to changs it, I say it is worthless to begin with.

Senator Brock. Mr. Fielding and I both serve on the Paperwork
Commission, That body received some testimony of one : ¥ency which
admitted to receiving reports which could not be computerized.

It admitted to never having used them. They still require a weekly
report from all contractors in the United States who have any business,
do any work that involved any Federal money whatsoever. -

It costs $200 million a year. That’s the sort of thing that drives you
out of your mind.

You can’t seem to understand why we can’t come to grips with that
sort of thing and deal with it in a more rational fashion. ]

You, I understand, supported the proposal Mr, Fielding made that
we literally eliminate all but one annual, very simple report for the
small firm and do our checking by audit.
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Mr. Baker. Yes. I think if I understand Mr. Fielding’s testimony
which I read and spoke to him about before this meeting, I don’t
think he wants to eliminate the report Eer se. He wants it to be as
sin(xlple and as nonduplicative with check boxes for computerization
and then on audit have available all the facts and figures IRS and
Labor needs to see that the man is being properly administered.

I think everybody is in favor of that. I think it is a very simple—

Senator Brock. Except the agencies, i o

Mr. Baker. I think the agency would like to but can’t find it within
the law to do it. I think there would have to be changes in the law
to do it, as Mr. Fielding said. _

Senator Brock. I am not sure that that’s true, but it may be. If it
is, hopefully, we can accommodate that.

Thank you very much.

Senator Nun~. Mr. Baker, one other question.

Senator Williams coudn’t be here today and I am asking this ques-
tion on his behalf.

Only three major provisions of ERISA took effect in 1975: report-
ing provisions, fiduciary provisions and insurance provisions.

n short, only two pages of reports were required to be filed in 1975.
Now, if this is correct, what would be the specific limits of the cost
increases that caused so much trouble.

Mr. Baker. You still had the reports to file, the same reports that
you had before. In other words, the new reports came about and sup-
plemented or were in place of the old reports.

You still had to file old reports, 4848 and so forth, which are under
the old ERISA. You have one thing that came about: Your fiduciary
responsibility of the administrator’s consultants. They had to go out
and get insurance to cover themselves so if they got sued, which is
easy under the law, the administrator’s consultants now have to pro-
tect themselves against such things.

There is an additional cost that has to be passed on, which is in-
surance coverage, liability insurance coverage.

There is the gearing up of information which we now have to get
that goes well back into the plan 10, 15 years to get the information
from when the plan started.

All of that information has to be gotten and accumulated and put
on our computers, et cetera.

We have to do everything now by hand because the new forms-
coming out have not yet been able to be computerized.

Therefore, before we are getting information off the computers and
¥utting them down, now we don’t have that information because the

orms were different; therefore, a lot more handwork was being done,

There are actuarial reports which have to be done on defined bene-
fit plans, which will give additional costs. It is just little things like
this that keep adding up, adding up, more personnel, et cetera.

I don’t think it is any one particular thing. I think much of it is
needed, but there’s a ceiling to which it can go. .

Senator Nux~, Thank you very much, Mr. Baker. We appreciate -
your being here,

Mr. Baxer. Thank you, Sena.‘or.

67-338—76—4 O
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[The exhibits submitted by Mr. Baker and a letter subsequentl
received from Mr. Baker follow. Oral testimony continues on p. 56.

[Exhibit A)

PENSION TRUST DETERMINATION LETTER STATISTICS ON CORPORATE TYPE EMPLOYEE BENEFIT PLANS
ISSUED BY INTERNAL REVENUE SERVICE JULY 1, 1870 TO JUNE 30, 1974

Plans b Number of plans in each range of
—---——-!-'—”—.—-- ﬁ’:‘rﬁdplnh nee Number of
Profit  Pension partici-
sharing of annuity 1to 26t Over pants all
plan plan Total 2 100 100 Totsl plans

July 1, 1970 to June 30, 1971: -

Individual? desi; ... 14,597 14,825 29,422 25,976 2,335 LI 29,422 1,241,421
Master and prototype.... 2,415 4,588 ,003 6, 894 104 $ 7,003 38,625

Total..c.uunnne..... 17,012 19,413 36,425 32,870 2,439 1,116 36,425 1,280,046

July 1, 1971 to June 30, 1972:
lndivldnﬂy doomn 15,575 17,787 33,362 30,268 2,120 974 33,362 724,686
Master and prototype 3,486 7,068 10,554 10,385 162 7 10,554 55,911

| (7 Y 19,061 24,855 43,916 40,653 2,282 981 43,916 780,597

July }, 1972 o June 30, 1973:
Individually designed.... 18,956 21,041 39,997 36,289 2,546 1,162 39,997 1,254,879
Master and prototype.... 5,466 12,073 17,533 16,942 567 0 12,539 313,014

Total..ceecannnnn.... 24,422 33,14 57,5% 53,231 3,113 1,192 57,53 1,567,893

July 131973 to June 30, 1974: -
Individusily designed.... 20,534 21,071 41,605 37,808 2,642 1,155 41,605 1,296, 3;7
Master and prototype.... 6,780 12,492 19,272 18,0868 n 25 10,272 108,578

Total.coeronmeaannnn. 27,314 33,563 60,877 56,676 3on 1,180 60,787 1,404,935
Grand total 4 yrs,: Jul
1 1 toy ﬁy

June 30,
L TR 87,809 110,945 198,754 183,430 10,855 4,469 198,754 5,033,471
5.3 55 2.2 100

----------

[Exhibit B]

1
REPRESENTATIVE “ORDINARY FuUNCTIONS” oF CONSULTING AND ADMINISTRATIVE
~ FIrMS8

1. Presentation of what a qualified plan can do for the client in terms of:
(a) Tax savings.
(b) Employee moral.
(o) Retircment Beneflts, getting the employee off his back at age 5.
(d) What the administrative irm can and will do for the client, his
lawyer and accountant.

2. Data gathering from the client—date of birth, compensation, ete.

- 3. Design of the plan to accomplish desired retirement and cost objectives.

4, Presentation of Plan Design with fine tuning needed to meet final re-
quirements of both client and his advisors and the law.

5. Opening account, Trust Document, signing up individuals, etc.

8. Presentation of plan to participants in group meetings to gain maximum
employee good-will for client.

7. Supervising enrollment process.

8. Assistance to corporate counsel in preparation of instruments.

8. Final Employee Data to get plan ready for IRS submission.

IRS Submission Package (Forme 5301, 4573, or 4462).—RPI will assist in
completion of IRS forms that are necessary to qualify a plan. However, by
law, they must be submitted by the employer. This service must le provided
by RPLor not offered to the client.

Plan Description (EBS~1) For The Employer/Trustece.~RPI will assist in
preparation of Form EBS-1 for the employer/trustee to file with the Depart-
ment of Labor. By law, this form must be on file within 120 days of the ef-
fective date of the plan. It is filed initially and at any time when a substantial
change 18 made in the plan.
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. Employee Communication Brochure.—ERISA requires employers to provide
plan summary descriptions to all eligible participants and beneficlaries re-
celving benefits, New summaries must be issued every 10 years, and if theré
are any plan changes, revised summaries must be distributed every § years.
RPI will prepare these plan summary brochures to meet ERISA requirements.

10. Annual Administration Records.

Plan Reoords and Individual Record Keeping.—ERISA has made record keep-
ing a strict legal requirement and greatly expanded its scope. RPI will set
up plan and participant records tn newly installed plans and maintain them
according to ERISA requirements if renewal service is elected.

New Insurance Caloulation.—This will be done as a routine procedure based
on census updates. ’

Renewal Illustration—This report goes to the employer and shows prospec-
tive plan anniversary changes. .

Maintenance of Records—In respect to breaks in service, 1,000 hour rule,
related and controlled companies, survivorship benefit obligations.

Plan and Individual Participant Records.—ERISA states that an employee
has the right to know his accrued benefit once a year. RPI automatically
prepares the participant’s statement that shows these accrued benefits.

Actuarial Valuation/COertification.—RPI provides a Valuation Report, includ.
ing a summary of data and actuarial assumptions used, evaluation of the rea-
sonableness of underlying assumptions, determination of funding standard ac-
count and general funding adequacy, fund withdrawal analysis and actuarial
certification of the plan when appropriate.

PREPARATION OF IRS REGISTRATION BTATEMENT FOR VESTED EMPLOYEE
TERMINATION

Annual Report—RPI will assist in preparation of the Annual Financial
Rep(:;;, required by the Department of Labor and IRS, including commission
reporting.

Additional IRS Forms—RPI will assist in preparation of IRS forms: W2-P,
W-38, 4848, 48490, 990-P, and 1099-R or their successors.

Verification of Plan Information (Financial Statement).—Produced 90 days
after the plan anniversary, this statement includes all plan information that
has been computerized and is sent to the fleld office to be reviewed for accuracy.

11. Additional Services.

These services are not required on a routine basis. They will be provided
when needed if the total administrative service is purchased from RPI,

Ac:garlal review upon a participant’s termination for “Substantial Owner"
reporting.

Advice in collective bargaining negotiations.

Notification of potentially reportable events is made to plan administrator.

Processing of : Terminations of vested participants; Retirements; Death bene-
fits; Disabilities; Plan level changes, to include production of a new plan de-
scription and summary when required and may require additional service
charge; Plan termination assistance, subject to a separate service charge; and
Response to questions. B

For deflned benefit plans only, actuarial service will provide a Valuation Report
including summary of data and actuarial assumptions used, evaluation of the
reasonableness of the underlying assumptions, determination of the funding
standar(‘l ttlccount and general funding adequacy, and actuarial certification where
appropriate.

For defined contribution plans only RPI will provide calculation of side fund
deposits and new insurance and allocation of forfeitures, gains and losses and
new deposits to each participant's individual account.

12. Collecting data from client for year-end administration,

13. Presentation of year-end data first to client, then to participant if wanted.

14. Personal contact for retiring employees end new participants. Submijssion
of options at retirement, ete.

15. He ‘available to client and his advisors during year for questions and
answers in event of: 1. Changes in clients business status; 2. Audit of plan by
regulatory authorities ; 3. New regulations affecting plan; and 4, Service required
by terminating employees.
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(Exhibit C]

Enuru:s or CosTS TO ADMINISTER A RETIREMENT PLAN Brrore ERISA axp
"A¥TER ERISA As RECEIVED FROM ADMINISTRATIVE FIRMS Txnot?oaov'r THE

Coun-rnr

Ttem 03 $300 form (defined 5301 (defined
on 5500 form EBS-1 form benefit plans) PBGC constriction plans)
4 of n.e (] smuctuuo' lan, .................... 8 Hlingentity (@ -
i ph mMn::R:m:- 9 pcof phn : of plan thm'uh 3)'( 10 of pla
construc me informa- ?pﬁ.nod ';nmm) """""""""" * (?t:o W6 oc
purs) (entire nms tion, ail plans. plan).
oomod :
7 sumber of wﬁn end re- 10numberof active ... ... .ciieiiiiiiiiecreiiianreeaaen

tired participants and ben-  end retired par-
efclaiies and end of plan  ticipan ‘“:
[} .

yoar (sl). -mu l

8 amendment Information AandB... ... ceeiiiiiiicicccneecrnnrcenananan -
11 Sye o Suncing ety (o) 16 mathod of scu. 20 type of fundi 20 administrat

pe of fu . of funding ..ooo.ooeninnnnn.. ministration:

ofsssels. o g:y (item 2). (a) lta;ndmuype of

12 name and address of (Baskally same 20namesndad- .................... 20 b andc namo

trustes. information). dress of trystees and number of

(items b and ¢). trystee of account.

143 general eligibil- 14 eligibilityre- ... ...eeeen....... 14 oligibitity re-
ity requirements. quirements (samo qulromonts (same

basic information). basic information).

19 vesting (sl in- 19 vesting provisions ......c.cceennenn... 19 vesting schedule
formation). (corresponds (corresponds

oxactly). .- exactly,.

21 benefits (items 23typeotbenefit ... . ... ..........

a through ¢). corresponding
nformation,
different format).

15 omployers cOne ... .. iiiiiieiciceecnanaccianccneaaons 17 employers con-
tribution (g . tribution (basic -
through 1). 15 em- information is

oyees contribu- same). 16 em-
jon (» through f). ployess contribu-
tion basic infor-

mation is same).

To Jack Baker
The following is the best estimate in my shop of the cost to administer a plan

of—

Before ERISA Now
Defined Defined Defined Defined
contribution benefit contribution benefit
1 $150 150 50 50
1 250 825 .- ‘;25 s;25
400 400 837.50 837. 50
1 Q] (O] ® (0]

1 Defined contribution assumed to be money purchase and Rgures inciude actuarial certification cost estimate. Profit
"’-"ﬁ%’,ﬁ'ﬁ!‘ mol(rmm sloo to $200 tess. P "

Please assume you filled out the forms before ERISA and now must ill out the
forms through Form 5500. Include your cost for liability insurance,

Also assume that the Accountant’s Statement just announced with the post-
ponement of Form 56500 15 not included in your figures above. If you have asked
your accountants as to thesr estimates of the accountant’s statement, please put
that estimate here $-—-——.'

Thank you.

1 8evera] accountants who hadn't done any real investigation on their own indicated a
range of $500-$1,500. Another firm stated they don't want to assume the liabllity.
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To Jack Baker.
The following is the best estimatc in my shop of the cost to administer a

plan of—

Before ERISA Now
Defined Defined Defined Defined
contribution bensfit contribution benefit
< I POIsON. L iecieceeceeceea. 100 $200 90 $400
10" [ 3 T, ‘250 300 'gso 600
Zgopooplo .................................. 350-500 400-600 500-600 800
100 people.......cceeeanienanenancnnecnnns 400-660 600-800 6L0-800 1, 200-1, 500

Please assume you filled out the forms before ERISA and now must flll out
the forms through Form 5500. Include your cost for labliity insurance.

Also assume that the Accountant’s Statement just announced with the post-
ponement of Form 5500 is not included in your figures above. If you have asked
your accountants as to their estimates of the accountant’s statement, please put
that estimate here $1,200-$1,800 for small plans.

Thank you.

To Jack Baker.
ftl‘he following s the best estimate in my shop of the cost to administer a plan
of—
Please assume you filled out the forms before ERISA and now must fill out
the forms through Form 5500. Include your cost for liability insurance.

Before ERISA Now
Defined Defined Defined Defined
contribution benefit contribution beneft
)L L D $255 $255 $435 $485
10 people S 300 300 500 575

315 34 615 725
750 750 1,150 1, 500




COST OF ADMINISTERING PENSION PLANS OF 10 SMALL CORPORATIONS

Annual cost before ERISA Estimated annual cost after ERISA
Employer’s Cost as Cost as Cost as Cost ss
Number of  Net assets taxable .. percent of Cost per percent of percent of Cost percent of
Plan No. participants plan ; incomse Total cost ! net assets participant col. 3 Total cost pet assets participant col. 3
Qa) @) (€)) ) €)) ®) (¢)} ® ® (¢1)) an
30 $208, 397 $43, 021 $1,912 0.9 $64 4.4 $4, 302 2.1 $143 10.0
20 288,902 140, 390 3,069 1.1 153 2.2 4,055 1.4 203 2.9
19 278,557 116, 068 2,679 1.0 141 2.3 3,938 1.4 207 3.4
4 139,110 105, 885 1,473 1.1 368 1.4 2,266 1.6 567 2.1
2 98,270 17,701 782 .8 391 4.4 1,931 20 966 10.9
2 59,431 50, 234 519 .9 280 1.1 1,737 2.9 869 3.5
2 25,498 35,839 723 2.8 362 2.0 1,106 5.9 783 4.2
2 24,062 31,181 33U 1.4 167 1.0 1,495 6.2 748 4.8
1 23,591 20,272 747 3.2 747 3.7 1,427 6.0 1,427 7.0
1 8,400 ! Y 7 11,251 455 5.4 455! 4.0 {133 15.6 1,313 11.7

Note: Costs include actual trustee fess where a bank is trustee or estimated trustee fees of )¢ percent fo net assets (minimum $250) where an officer of the employeer acts as trustes.

0¢
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Also assume that the Accountant's Statement just announced with the post-
ponement of Form 3500 is not included in your figures above. If you have asked
your accountants as to their estimates of the accountant's statement, please put
that estimate here Minimum of $500.

Thank you.

To Jack Baker
The following is the best estimate in my shop of the cost to administer a-

plan of—

Before ERISA Now
N Defined Defined Defined Defined
contribution benefit contribution benefit
1 POrsON. ..o iciiieaiiiciccarcanaceeaea $125 $150 $250 $350
10 POOPIe. o e iaieicceican e aiaeas 175 225 350 425
25 POOPIS. o eueeeaeeeaennnnaanaan 200 250 400 500
100 people. ..o eneceic e e cneean 350 400 700 900

Please assume you fllled out the forms before ERISA and now must fill out
the forms through Form 5500. Include your cost for Hability insurance.

Also assume that the Accountant’s Statement just announced with the post-
ponement of Form 5500 is not included on your figures above. If you have asked
your accountants as to their estimates of the accountant's statement, please put
that estimate here .

JAck : These are my costs before mark-up. This is a reasonable estimate.

Thank you.

To: Jack Baker
The following is the best estimate in my shop of the cost to administer a

plan of——

Befors ERISA . Now
Defined Defined Defined Defined
contribution benefit contribution benefit
100 125 $200 50
‘lso s150 250 sgst)
200 200 300 450
400 450 500 150

Please assume you fllled out the forms before ERISA and now must 811 out
the forms through Form 5500. Include your cost for liability insurance.

Also assume that the Accountant’s Statement just announced with the post-
ponement of Form 5500 is not included in your figures above. If you have asked
Your accountants as to their estimates of the accountant’s statement, please put
that estimate here not yet asked@ but previous conversation was indicating at
least $200 to $300 because of liability they anticipate—probably would be higher
now unless forms are simplified and risks limited.

Thank you.
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To Jack Baker o
/The following is the best estimate in my shop of the cost to administer a plan

of —

Before ERISA Now
Defined Defined Defined Defined
contribution benefit contribution benefit
1 POrsON. oo eciiaiee i e iaaaaa 125 125 $350 $375
10poople. ...oooiiiieieciceiaaaaeaaan sl‘.‘w) s1.'»0 400 450
25p00ple. ... eareiaciiiieniianiaees 250 250 500 600
100 people. ... .ooeecaancaccecaacanannan 750 750 L20.. 1,500

Please assume you fllled out the forms before ERISA and now must fill out
the forms through Form 5500. Include your cost for lability insurance.

Also assume that the Accountant’s Statement just announced with the post-
ponement of Form 85500 is not included in your figures above. If you have asked
you accountants as to their estimates of the accountant’s statement, please put
that estimate here $400.00-$1,000.00.

Thank you.

To Jack Baker
The following is the best estimate in my shop of the cost to administer a plan

of—

Before ERISA Now
Defined Defined Defined Defined
contribution benefit contribution benefit
Y POISON. . e ereceaccieeencacanannn : 150 $100 $300 50
10 people. ... s271‘: 250 450 $3500
2gopeop|o .................................. 400 400 675 775
100 people. .c.cceenracnacenccanccnccnaan 1,150 1,000 2,000 2,500

Please assume you fllled out the forms before ERISA and now must fill out
the forms through Form 5500. Include your cost for liabiilty insurance.

Also assume that the Accountant’'s Statement just announced with the post-
ponement of Form 6500 is not included in your figures above. If you have asked
your accountants as t5 their estimates of the accountant's statement, please put
that estimate heve ¢ 3

Above are, as requested, costs not necessarily what we will charge, We antici-
pate adding an increased “loading” to post ERISA admin.

Thank you.

To: Jack Baker :
The following is the best estimate in my shop of the cost to administer a plan

of—

Before ERISA Now
Defined Defined Defined Defined
contribution benefit contribution benefit
LTt T SR 1 1 $350 C 3450
10 pOOPle. . cucicrrneciaiacncnaasncncnaaan ) | 350 450
25PeOple. ... aiccecicacccaans i 1 465 565
100 poople. . ..coenineiecciicacicaaacanea J 1 1,025 1,125

1 No charges for renewal services.

Please assume you fllled out the foims before ERISA and now must fill out
the forms through Form 5500. Include your cost for Hability insurance.

»
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Also assume that the Accountant’s Statement just announced with the post-
ponement if Firm 5500 is not included in your figures above, I7 you have asked
your accountants as to their estimates of the accountant’s statement, please put
that estimate here—$300 up depending on where funds inv. and extent of work in
ascertaining their value, etc. .

To Jack Baker
The following is the best estimate in my shop of the cost to administer a plan

of—

Before ERISA Now
Defined Defined Defined Defined
contribution benefit contribution benefit
50
1% 12 e s
150 200 300 500
200 250 350 600

[Exhibit D]

STATEMENT OF JOHN W. BAKER, PRESIDENT OF THE NATIONAL ASSOCIATION OF
PENSION CONSBULTANTS AND ADMINISTRATORS, INC.

This is a specific example of a General Agent’'s contract, that of The National
Life of Vermont, but is submitted only as an example of the total system and
may or may not be typicalin all instances.

1. Basie overrides—Computed as a percent of commissions paid to the agent
on each policy, each year. This percent changes each year.

2. Manpower development fee—Computed as a percent of commissions paid
to the agent in the second and third policy year.

3. In-force allowance—Percentage of annual premiums in force plus fee per
policy in force,

- 4, Baste allowance—Percent of the first year agency commission based on a
band of commission volume. Not on a per policy basis.

8. Growth bonus—Percent of increase in Agency’s first year commissions over
a running average of the last flve years. Paid on a quarterly basis.

6. Productivity allowance—Percent of the agent’s first year commission in
excess of §3,000 first year commission in different contract years.

As can be seen from the previous page, the National Life's General Agent’s
compensation {s made up of six formulas. The first 2 formulas, Basic Override
and Manpower Development Fees are based on a percentage of commissions paid
per policy. The Basic Override Commission is computerized not by plan, but
by policy, and, therefore, to get the override commission pald to the General
Agent, it would take a searching process and a reprogramming of the present
computer printout to get that particular amount ot money. Although the Man-
power Development Fee i computed in a similar manner, it is based only on
the second and third policy year commissions of the contract.

The third part of the formula based on an In Force Allowance is a percentage
of the annual premiums in force plus a fee per policy in force. These three sec-
tions of the formula have the possibility and capability of being figured for
Schedule A, but most compenies would have to completely reprogram their
computers which would take many months and many dollars and the adminis-
trative time involved to come up with the answer for each Schedule A would be
more expensive than the pension business is worth, especially for companies who
do only a modest amount of pension business.

The last three po-t.ons of the formula, Basic Allowance, Growth Bonus, and
Productivity Allowance, are based not on a per policy formula but on a basis
that is impossible to detail which policy is involved in a particular case., The
Basic Allowance is based on a band of commissions, and the question arises as
to whether a particular policy in ?nﬂarticulat plan fits into which band of com-
misslons. Because each band has a erent percentage commission to the General
Agent, and the bands are per $50,000 of first year commissions, {t, therefore, cre-
ates a problem impossble to compute as per policy computation.
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The Growth Bonus being a percentage of increase in first year commissions
averaged over the last 8 years are paid on a guarterly basis which creates the
same problem. You cannot designate where the commissions on a particular policy
fit into the formula; therefore, it is an impossibility to compute the commission
for the policies in a particular plan. , .

The Productivity Allowance is a percentage of the agent's first year's commis-
stons in excess of $3,000. Some of the commission on a particular policy may be
betore the agent received $3,000 and some commissions on over $3,000; therefore,
again the particular policy which had commissions paid under the Productivity
Allowance would be an impossibility to compute as a specific amount on a specific

lan.
v We, therefore, submil that the General Agent’s Commission is not only unfair
because it discriminates in favor of the management type company where obvi- .
ously salaries cannot be detalled on & per policy basis, but is also impossible to
compute on a per policy basis because the formulas are so intricate and are based
on factors which take in total production and manpower increases not specifically
allocated to a particular plan.

One possible solutton to the whole commission problem, both agent’s and Gen-
eral Agent’s Is for the companies doing pension business to submit to the Labor
Department the Compensation Agreements as a master copy and not to submit
detalled information per plan for every plan. This would alleviate a lot of paper-
work for the Labor Department and also alleviate a lot of cost which eventually
must be passed through to the consumer by the insurance companies and/or the
administrators of plans. Master contracts of banks and mutual funds could also
be done in this same manner, and we submit that this is both more equitable and
certainly less costly tg the plan sponsors and the plan participants.

[Exhibit E]

Act Sec. 103. (e) If some or all of the benefits under the plan are purchased
from and guaranteed by an insurance company, insurance service, or other simi-
lar organization, a report under this gection shall include a statement from such
Insurance company, service, or other similar organization covering the fiscal year
and enumerating—

(1) The premium rate of subscription charge and the total premium or sub-
scription charges paid to each such carrier, insurance service, or other similar
organization and the approximate number of persons covered by each class of
such benefits; and

(2) The total amount of premiums received, the approximate number of
persous covered Ly each class of benefits, and the total claims paid by such
company, service or other organization; dividends or retroactive rate adjust-
ments, commissions, and administrative service or other fees or other gpecific
acquisition costs paid by such company, service, or other organization; any
amounts held to provide benefits after retirement; the remainder of such pre-
miums; and the names and addresses of the brokers, agents, or other persons to
whom commissions or fees were pald, the amount paid to each, and for what
purpose. If any such company, serviee, or other organization does not maintain
separate experience records covering the specific groups it serves, the report shall
include in lieu of the information required by the foregoing provisions of this
pargraph (A) a statement as to the basis of its premium rate or subscription
charge, the total amount of premiums or subscription charges received from the
plan, and a copy of the financlal report of the company, service, or other organiza-
tlon and (B) if such company, service, or organization incurs specific costs in
connection with the acquisition or retention of any particular plan or plans, a
detalled statement of such costs.

] [ * [ ] * * L4

(5008) Act Secs. 103 and 104, Law at 1014 and 1019. CCH E:
803, 804, 808, and 922, <planation at

CONFFRENCE COMMITTEE JOINT EXPLANATION

With respect to persons employed by the plan the annual report is to include
the name and address of each flduclary ; the name of each person who receives
more than minimal compensation from the plan for services rendered along with
the amount of compensation (or who performs duties which are not ministerial),
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the nature of the services, and the relationship to the employer or any other party
1o interest to the plan. Also, the reasons for any changes in trustees, accountant,
actuary, investment manager, or administrator are to be provided in the annual

report.
{The above sectlon is only a partial statement of the complete explanation.)

THE NATIONAL ASSOCIATION OF PENSION CONSULTANTS
AND ADMINISTRATORS, INC.,
Atlanta, Ga., Fcbruary 10, 1976,

Mr. RusseLL B, LoNG,
Unilcd State Senate,
Washington, D.C. :

Dear SENATOR LoNa: I wish to thank you for allowing me to testify before the
Joint Senate Committees on ERISA last Monday. I also wish to thank you for the
<copy of the testimony which I received in the mail today. s

T'he Senate appears very concerned about ERISA and rightfully so, and I
realize that the question at hand is what is the best way to attack the problem
now that the bill is 1% years old. There were a couple of suggestions both at the
Paperwork Commission on January 29 and the Hearings on Febraury 2 which I
would like to reemphasize:

1. In order to keep the cost of administration of small plans at some reasonable
figure, the reporting forms which have to do with those small plans must be '
short, easy to fill out, and practical in nature. I believe the theory behind them
must be that the IRS and/or Labor can get the data upon audit, but need not
have all the information year in and year out from the forms themselves. Small
firms must get their expertise from outside sources such as administrators and
consultants and the owners of those businesses must get on with thelr business
and not be worried about whether a form is filled out correctly or that they
reported 100 shares of AT&T properly. They are struggling every day in the
marketplace and feel that this pension or profit sharing planis a fringe benefit for
themselves and their employees which is coming directly from their efforts.

This is a very different philosophy than the large employer who has inside
expertise to do all the accounting and ERISA requirements and whose purpose
of the plan is for the retirement of his employees, but because he is so large, he
cannot directly relate that benefit to this individual efforts. :

As you can see, therefore, the philosophy for both putting in the plan and the
year-in and year-out administration of the plan is a different approach in the
two cases. Also, within the large firms, government paperwork is a way of life,
whereas for the small employer government paperwork is a threat to their liveli-
hood and a cost they feel is unjustified. Therefore, unless we can keep both the
amount and the cost of paperwork down for small plans, many thousands will
£0 out of business this year. As I pointed out in the meeting on February 2, Con-
gress and the Labor Department have not begun to see the terminations which
are on the horizon, Qur organization and others like us have been pleading with
the small employers to keep their plans, and to this point have been fairly success-
ful ;. but unless ground is given on areas where the cost to administer the plan
overshadows the economics of keeping it, we will not be able to hold back the
tide by the end of this year.

As just one minor thing which is symbolic of many other things, that being
the commissions to General Agents and Agents the inexpensive way to do it
would be to have the companies put their contracts on file with the Labor Depart-
ment. The expensive way to do it is to have the figures put on Schedule A every
vear, It is expensive because the figures are not available, the recomputerization
to get the figures will cost in the millions, and even.when it is prepared, the figure
for General Agents’ commission is inaccurate because of the compensation strue-
ture, and the only people who really want the figures are the Labor Department,
De asgured that the employer and employees could care less. The form which asks
for the figures is by the Labor Department's own admission not a permanent
form; therefore, it will have to be changed next year and when you add all these
things up and know that in the end result the participants of the plan will ulti-
mately pay the cost, you can see that taking just one small item out of the
hundreds we can cite as reasons for the plan administration being too expensive
is frustrating for the employers.

I don't believe that anyone feels that the information which BERISA asks for
should not be forthcoming either on the form if it is immediately necessary or
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through ‘audit when asked for, but to put information down on forms every
year just -so the Labor Department can have some movre statistics and hire more
people to file those statistics defeats the purpose of ERISA if it means termina-

tions of plans, A
The sugiestion that Max Weil, Bruce Fielding and I made at the hearings that

T~ forms need to be designed not by Washington bureaucrats in the ivory tower

<

but by practitioners working along with them in the beginning of the design of
the form will probably correct 90% of the ills which we have experienced in the
last year regarding reporting and disclosure under ERISA. It would not cost the
government anymore money to do so, and, in fact, would end up costing much
less as all the putting forth and withdrawing of forms, along with Congressmen
having to read thousands of letters pertaining to those forms would be eliminated.
I think it i8 one place where the public working i{n conjunction with the govern-
ment could add the needed dimension to carry out the will of Congress.

2, It is quite obvious that the input through the Labor Advisory Board or the
IRS Advisory Council on small plans is inadequate for them to do the proper
job necessary in this area. To come up with an-entire new board would be -
proper and expensive, but to insist that more representation for small plans on
the present boards, I belleve, would help everyone to get a better handle on the
situation. Knowing all about big corporate or labor pension plans gives you
absolutely no insight in the small plan area and for most items in ERISA, the
big plan advisors cannot transfer their expertise down to the small plan area.
As more than 80% of the plans are small plans, it would seem imperative that the
15 man Labor Advisory Board have more than one person that is an expert in

-—— - — the'small plan area giving it the input that the Labor Department needs.

<

- A

In conclusion, I would like to say that I have great confldence and respect
for Jim Hutchinson and think that he has done a tremendous job in less than
a Year With oné of the most complicated pleces of legislation yet enacted. I do
not think the problems stem from his not wanting to do the job, but more from
his feeling that he will get called on the carpet later down the road if things
are not done in complete detafl and in the comprehensive manner at the present
time. For this reason, we have seen the forms come out with too little time for
comments, a rush to get them printed in order to be of use for tnis year and all
the things that go into making for confusion and expensive detail, when with just
a little more time things could be done more permanently, less expensively, and
satisfactory to everyone’s concerns.

As this letter expresses my deep concerns about this whole subject, I am send-
ing a copy to Senators Bentsen and Nelson who joined you as Chairmen of-the
Senate Hearing on February 2, and also to interested Senators such as Senators
ﬁunlnk, Brock, Haskell and Dole, and House Members Dent, Brhlenborn, Pickle and

anik,

. Our organization and its members are most anxious to help in anyway we can
and hope that you will call on us in the future when the need arises. We will
be in Washington for a Congressional Reception to honor and hecome better
acquainted with Congress on the evening of March 11 at 7 o’clock at The L’'Enfant
Plaza, and I would be very honored if you could find valuable time in your
schedule to drop by and meet with our membership o that you can get the feel of
how dedicated we are in this area. I would also like to extend the invitation to
your aides who are working on ERISA such as Herb Spira who did such a tre-
mendous job at the last hearing and any others whom you feel would gain from

- our association,
. Cordially yours,

; JouN W. BAKER,
President, -

- Senator Nuxnx. Our next witness is Mr, Steven Schanes, executive
director of the Pension Benefit Guaranty Corporation.

STATEMENT OF STEVEN E. SCHANES, EXECUTIVE DIRECTOR,
" PENSION BENEFIT GUARANRTY CORPORATION; ACCOMPANIED BY
HENRY ROSE, GENERAL COUNSEL ‘ |

Mr. Scmanes. I am Steven Schanes, exccv ive director of the
Pension Benefit Guaranty Corporation.
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We have submitted a short statement which indicates our experience
with regard to the defined pension benefit plans, The statistics have
been quoted to this'committee before and they are, I know, referred
to in the testimony of other witnesses. . o
I am not sure it helps for me to repeat them again. I would like to
‘point out that we have made an effort, I think, to simplify the report-
m% procedures which relate to our agency. :

call these specifically to your attention. .

Reading from the bottom of the first page of my statement, if I
may—may I assume that’s all right ¢

Senator Nuxn. Certainly.

Mr. ScHaNES., In administering title IV of the act, we have made
positive efforts to minimize the burden of employers and plan adminis-
trators. Our forms and procedures are few in number, particularly for
ongoing plans. As you know, defined benefit plans, with a limited num-
ber of exceptions not covered by title IV, are required to pay an annual
premium of $1 per participant for single employer plans and 50 cents
per participant for multiemployer plans.

1e plan administrator has 80 days after the beginning of the plan
vear to estimate and pay the premium, Then he has a full year and 30
days after the end of the plan year to reconcile that estimate with the
actual experience. i

The only other regular reporting for ongoing plans, pursuant to
statutory requirements, is a two-line annual report as to whether any
reportable events or other events requiring notice to PBGC occurred
within the preceding plan year.

All three of the above requirements, the premium estimate, the
premium reconciliation and the PBGC annual report, may be met
through the use of a two-page form called the PBGC-1.

These forms are to be completed by the plan administrators, with
no requirement for any independent certification of any sort.

The details of reportable and related events, if they do occur, must
be reported to us within 30 or 60 days, depending on the type of event.

“Terminating plans, of course, are required to submit extensive data
about plan assets and benefit liabilities.

Throughout our operations we have been mindful of one of the key
purposes Congress included in title IV : to encourage the continuation

~ and maintenance of voluntary private pension plans for the benefit of
their participants. We respect the years of experience reflected in the
private pension system and have made positive efforts to tap its ex-
pertise and invite input at all stages of our evolving program.

We have attempted to keep our procedures simiple and clear and to
keep the pension community informed. One of our methods for ex-
ample, is to answer letters by telephone. We have had a gratifying
response to this effective and economical technique.

will be pleased at this point to answer any questions you may have.

Senator Nu~nw, Turning over to your appendix——

Mr. Scranes. I should say that we do have our annual report with
us. The apﬁndlx you see here is taken from the annual report. -

Senator Nunx. Do you think this is actually the survey that will be
representative of the national exs)erience% : '

s that what it is designed to be

[}
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* Mr: Scanes. The survey you see here was taken in May of a very
limited number of terminations before us. We have a new survey going
on, 10 percent of our terminations which would be far more extensive
and far more helpful. _ . - .

'Still we aro reflecting what the planning administrators have told
us in our discussions. Thercefore, you can’t be sure that these are the-
reasons for which plans are being terminated.

Senator Nunx. 1s table C * the main part of that result

Mr. Sonanes. Yes; it is, sir. )

?Senator Nuxx. Why don’t you go down table C for us and explain
it S

Mr. Scraxes. That is based upon a 20-percent sample of both enact-
ment terminations, By that we mean these are terminations occurring
after September 1,1974,

The law permitted terminations to be covered by the law for a
2-month period retroactive to that date. There were some 200-odd ter-
minations filed with us in that period. For those occurring after that
date, on this 20-percent sample, 37 percent stated the reason for termi-
nation as adverse business conditions, 16-percent adoption of another
plan, 13-percent change of ownership i)y sale, transfer, merger; 12-per-
cent liquidation, dissolution or bankruptcy ; 6 percent, closing of plan,
division of subsidiary; 6 percent, plan to expensive; 4 percent, lack of
employee participation; and all others 10 percent.

senator NUNN. What do vou mean by adoption of another plan?
Another approved plan or an individual plan {

Mr. ScranEs. It could be any type of a substitution of coverage for
future service of employees which resulted in a pension of sorts at
retirement,

Senator Nun~. Did you ask them to give you one reason for termi-
nation or check several reasons?

If there were more than one reason—if there were several reasons
converging to cause them to terminate, did they have an opportunity
to reflect this?

Mr. ScrANES. Not in this particular sample, sir. That’s why I call
your attention to the next study we arc making. When it became of
essence for all concerned to find out why the plans were terminated,
we beg;m to ask specific questions such as: Do you have more than one
reason

_In our next study, we will be able to indicate one reason, two reasons;.
three reasons of what these combinations were.

In the study you have before you, largely these are one-reason
answers and may not bo reflective of the total situation,

Senator NUNN. To what extent do you believe the costs of reporting:
and paperwork are involved, based on what information you have
right now?t

Mr. Somaxnes. To what extent are the actual terminations we have
on hand reflective of administrative workloads?

I would say that perhaps in 20 percent of the terminations—and.T
am making a gross statement—that paperwork was part of the ex-
planation of termination in combination with other reasons.

Being the sole reason is far more limited, perhaps, 5 percent.

*See page 61,
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Senator Nun~, None of theso catogorics which you have in table-C
really fit into the paperwork unless its plan is too oxponsive? :
Do you consider that category to encompass paperwork burdens?

Mr. Scuanes. Plans too expensive may have included ‘)aper\vork.
Again, this is 8 May study of terminations which occurred hefore that
duﬁisl zm:ii ofi which decisions may well have been made a long time prior
to that date. '

'hThe impact of paperwork might not have been reflected in any of
these. - - '

Senator NUNN. Does Kour new survey have a category based on
administrative paperwork burdens and so forth? L

-Mr. ScraNEs. Tn our new sample survey we are classifying the stated
reasons for termination in considerable detail, inclnding reasons such
as reporting or recordkeeping re((]iuirements of ERISA. administrative
cfaxp(;lnses related to ERISA, funding requirements of ERISA, and so

orth,

Senator Nun~. Would a plan be within its rights to terminate be-
cause of doubled or tripled administrative costs?$

. Mr. Scnanes, There's freedom for termination for whatever reason,

sir, -
~ Senator NUNN. Any reason{

Mr. ScizaNEes. Yes, sir. .

Senator Nuxn. Out of the 5,000 plans that did terminate on this
survey, how many of them would not have had enough assets to cover
their liabilities ¢ -

Mr. Scrmanes. That’s a difficult question to answer. We have thus
far processed some 1,390-odd in which we know the assets are clearly
sufficient to take care of all liabilities.

I am guessing, but I would think that perhaps at least 75.percent,
perhaps higher than that, would have assets sufficient to cover all the
liabilities.

Senator Nux~. You say about 25 percent would not ¢

Mr. ScaaNEs. It might be smaller than that.

Senator Nun~. If there is a termination because of administrative
costs, is this considered by IRS to be a ‘“valid business reason” to pre-
vent them from taking away past year deductions?

Mr. Scranes. I do not know the answer to that. We are not able to
respond to that. . -

Senator Nux~. We will try to get the answer to that question from
someone else. :

Thank you very much. We appreciate your testimony.

Mr. Scitanes, Thank you very much.

[The prepared statement of Mr. Schanes follows:]

STATEMENT OoF STEVEN E. ScHANES, EXECUTIVE DIRECTOR PENSION BENEFIT
. GUARANTY CORPORATION

On behalf of the Pension Benefit Guaranty Corporation, I am pleased to co-
operate with your Committees in seeking to minimize the burdens on smaller

pension plans flowing from ERISA,

As you know, PBGO {s responsible for the plan termination tnsurance program
and I would like to share some pertinent data with you. Our program covers ap-
proximately 120,000 defined benefit pension plans, with about 83 million par-
ticipants. In calendar vear 1078, we received 5,085 notices of termination of
defined benefit plans, with 1,148 of them filed in December.
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In May, 19076 we conducted a 20% sample of termination notices, seeklnf the
characteristics of the plans involved, The results, contained in our Annual Re-
port to the President and Confess, are reproduced as an appendix to my stdte-
ment. That survey revealed that 63% of the terminating plans had under 10
participants ; 30% of them were under 8 years old and 78% were funded through
insurance contracts. As to tho reasons for termination, 87% of the terminating
plans cited adverse business conditions, 189, showed termination of all or a por-
tion of the employer's operations, and 13% listed change of ownership. Adoption
of another plan was the reason in 16% of the cases. I want to point out that these
ure the reasons given by the plan administrators but, for the most part, are un-
verified by us, since our procedures ordinarily do not involve investigation of the
geounds for termination.

This survey is now being updated to cover the entire calendar year 1975 and
we expect to have the results shortly.

In administering Title IV of the Act we have made positive efforts to
minimize the burden on employers and plan administrators. Qur forms and
procedures are few in number, particularly for ongoing plans. As you know, de-
tined benefit plans, with a limited number of exceptions not covered by Title IV,
are required to pay an annual premium of one dollar per participant for single
employer plans and 30¢ per participant for multiemployer plans. The plan ad-
ministrator hns 80 days after the beginning of the plan year to estimate and
pay the premium. Then he has a full year and 80 days after the end of the plan
year to reconcile that estimate with the actual experience.

The only other regular reporting for ongoing plans, pursuant to statutory
requirements, is a two-line annual report as to whether any reportable events
or other events requiring notice to PBGCO occurred within thé preceding plan
year.

All three of the above requirements, the premium estimate, the premium rec-
onctliation and the PBGC Annual Report, may be met through the use of a
two-page form called the PBGC-1.

These forms are to be completed by the plan administrator, with no require-
ment for any independent certification of any sort.

‘The detalls of reportable and related events, if they do occur, must be reported
to us within 30 or 60 days, depending on the type of event.

Terminating plans, of course, are required to submit extensive data about plan
assets and benefit llabilities,

Throughout our operations we have been mindful of one of the key purposes
Congress included in Title 1V: to encourage the continuation and maintenance
of voluntary private pension plans for the benefit of their participants. We respect
the years of experience reflected in the private pension system and have made
positive efforts to tap its expertise and invite input at all stages of our evolving
prograw. We have attempted to keep our procedures simple and clear and to keep
the pension community informed. One of our methods, for example, is to answer
letters by telephone. \WWe have had a gratifying response to this effective and
economical technique.

In case processing, you may be aware of the fact that we have developed an
interim and expedited procedure for those plans which have clearly sufiicient
assets to satisfy their benefit labilities. In those instances, the plan administra-
tor certifles that the assets are sufficlent to satisfy all vested benefits and we then
issue a notice of sufficiency, authorizing close-out of the plan and distribution
of its assets. This has already occurred in 1,897 cases, as of January 28, 1876.

We have_coordinated with the Department of Labor and the Internal Revenue
Service on policy, regulations, procedures and fcrms, and have arranged for
exﬁagge c?é nppropr&ate l}ltorm:et:on.

3GC, our actions have been geared to minimising any burden on o
plans stemming from Title 1V. Through the actions I have described and (mil?lf
wei ]have attempted to fulfill our mission, without killing the goose that lays the
golden eggs.

I shall be pleased to answer any questions you might have.
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APPENDIX.: rne 0t
CHARACTERISTICS OF TERMINATING PLANS )
Toedle A.—Size of terminating plans

(Based on 20 percent sample of post-enactment termination filings)*
‘ Peroont distridution
Plans

Number of participants: , Perticipants
Under 10.cauccmccccceeaee rmm—me e ———————————————— 53 7

10 0 2B e e em e ———————————————— 20 14

26 t0 B0 e e ——— e —————— 7 8

51 OF MO Ce e e rmccccccmm— e ———————— 11 71
TotAl e e e e — e ————— 100 100

1 Excludes 6 plans in which particjpant data was not available.
Table B.—Age of terminating plans

(Based on 20 percent sample of post-enactment termjuation fllings) !
Percent dutr;buuon

of plana

Under 3 yeRr8_ ol e ccmesm e cccmeccma— o m e 14
3 and under 8 FeRIB . creccccccccmccumcermmcemnmc—————an——— 16
5 and under 10 years_ . e ——- - 39
10 FEeArs OF MOT€. o e ceccccrececam e ———————— 31
TOtAl e cmmcmcccme e e e————————— 100

1 Exciudes 8 plans in which date of establishment of plan was not avatlable.
TABLE C.—Reason for plan termination )

(Based on 20 percent sample of post-enactment termination fllings?)

Peroent distridution
of plans

Adverse business condftlons_ ... e eem——— 37
Adoption of another plan. o e cccm—c————— 16
Change of ownership by sale, transfer, or Derger. . v cecccaea 18
Liquidation, dissolution, or bankruptcy of employer organization.... 12
Closing of plant, division, or subsidiary .. e eee (]
Plan too expensive. o .o e dmmmm e e
Lack of employee participation. . e mmm———— 4
Other . et mce e et e e —————————— 7

b 11 € 1 R 100

1 Excludes § plans for which reason for termination was not reported.

TABLE D.-.llédr’um of funding of terminating plans
(Based on 20 percent sample of post-enactment termination filings)
' Percent distribution

of plane

Insured (total) e oo e an—— 78
Group annUtY tyYDPe e el e e e ccccrc————n——- 15
Individual annulty typPe- - e 83
Unknown type Insured. cv oo - 5
Tl'llsteed Sle'lnsured--------------------------‘-—--‘---------------o; %
Not determinable..-...... Pt m e ———————.———— e ———— 4

Total meeececeecceeeaa cmmcmmmete————— femcmamm—————- 100

67-5638—T76-—3
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TanLE B.—Indusiry of employer-sponsor of terminating plans

(Based on post-enactment termination filings)*
Percent distridution

! of plans
Agriculture and forestry.... —— - 1
MININE e e ccccanmc e ccmene s e e ncea——a 1
Constructon - ——— —— cemem e ———————————————— 11
Manufactaring oo ceee - - - 84
Transportation oo cs e ———— 5
‘Wholesale trade. - cce oo eetccc e cccccmcmc e n—a- 14
Retall tradec e cccmecccccmccecemmccm— 18
Finance, insurance, real estate oo 5
Services —cemcoeaeee Fmmmme e e —em——————————————————————-—— 11

TOta) cumceccccccccccaccccncmcc e ac e ———— p 100

1 Excludes 542 plans were industry was not available

Senator Nunn. Our last witness this morning is Mr. Robert Conkel
of the American Society of Pension Actuaries, accompanied by Wil-
liam Hand, a board member.

STATEMENT OF ROBERT D. CONKEL, ESQ, AMERICAN SOCIETY
OF PENSION ACTUARIES; ACCOMPANIED BY WILLIAM W. HAND,

BOARD MEMBER

Mr. Conker. Thank you, Mr, Chairman.

Senator NuNN, Proceed in whatever manner you would like.

Mr. ConkeL. I am legal counsel for the pension consulting firm of
American Actuaries, Inc., headquartered in Grand Rapids, Mich.

. Today, however, I am appearing before you on behalf of the Amer-
ican Society of Pension Actuaries. i

Hereafter I would like to refer to it as ASPA.

In my capacity as a director and as chairman of the subcommittee on
reportmﬁ forms,

On behalf of the 1,500 members of ASPA, which includes pension
actuaries, administrators, consultants and attorneys, I thank you for
this opportunity to present our thoughts concerning the administrative
burdens placed upon the small business retirement plan by reason of
the reporting forms issued by the Departments of Labor and Treasury.

It is estimated that ASPA members represent 25 percent of the
qualified retirement plans in the country. In order to illustrate the
numpéa:d of plans and participants involved, the following figures are
provided :

Plaas  Parlicipants

Number of participants in plan:

18025, aeeecesennsnvnnsnnsnssensessnsaseeasensesessasemnssessmennnnmannnns \ 580,
haqgg'uim..... Fereveeemo————————ili sﬁ.ﬁ é’ﬁg

. Mr. Conker. This indicates that when the number of participants
in & plan are from 1 to 25, of which there are 640,000 su51 plans, we
are concerned with some 60 percent of all the plans in the country.

If we go to 100 participants per plan, we are concerned wi
96 percent of all the plans in the country.
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The reporting requirements require that plans shall report, re rd-
less of the nmn‘{)er of participants, the a&epts of the plarll),o or thg&size
an%tw.ortl; r(;f t{lle employell').

.18 virtually impossible to accurately determine the impact of
the increased cost o administration upox’n, any group of thesg small
employers unless we take into account all of these factors,

n addition, we must take into account the willingness of employers
to pay this increased cost and to bear the burdens of increased
administration.

And the foremost reason for this uncertainty is that we still do
not have regulations with the authorized cxceptions and exemptions.

Notwithstanding the specific authority granted by Congress in the
Employes Retirement Income Security Act of 1974, E%HSA sec-
tion 104 (a) (2) (A), to provide simplified and consolidated reporting
for small plans, the regulatory agencies have not, until just in the
past month, provided the small employer with any relief in this
reporting area.

. The regulating agencies had a monstrous job in developing regula-
tions implementing the intentions of Congress.

‘We commend them for their efforts. However, we believe some basic
mistakes were made and might still be made, as they find workable
reporting requirements for smaller plans. If the following basic
problems were resolved, the time and cost for reporting requirements
might be acceptable to the small employer:

1. The three regulating agencies—Labor, Treasury, and PBGC—
should coordinate their eflorts in order to eliminate any duplication of
reporting.

There are only three events that markedly alter the plan’s provi-
sions: (@) At inception; (5) Upon amendment; and (¢) At
termination.

We believe that one report to one agency for each of these events,
with distribution by that agency to the other two would satisfy the
repotting requirements of ERISA and eliminate much time and cost
for the small employer: ) )

All other annual and specific event reports required by ERISA
could then be concentrated and restricted to the information and
data pertinent thereto, without duplication of material provided upon
the occurrence of those three events. . .

With repetitive filing of the same information year in and year out,
an expensive annual audit is being performed. Audits should be per-
formed only as a result of irrefu ar data or participant complaints.

2. Why were the regulations for reporting so slow in coming? Why
wasn’t simplified reporting for small employers a part of the proposed
regulations? Why are we now holding these hearings .

erhaps, Labor and 'l‘rea.sur{ did not have a proper understandin
of the practical problems of the small employer in connection w1
his compliance with ERISA’s regortmg requirements. i

Our association, representing 25 percent of all qualified plans in
this country, most of which are small plans and for whom our mem-
bers provide the administrative functions, were not asked by any
agency for assistance in the coordination and development of forms,

guidelines or regulations.
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_ Woe were not asked to serve on an advisory board nor to advise or
consult on any procedure for the small employer.
I would like to take exception to the earlier testimony of
Mr. Hutchinson, wherein he indicated that a small business repre-
“sentative was not named to the Labor Department’s Advisory Council
because of the limitations imposed by statute. The statute, ERISA
section 512, simply provides that there shall be representations of
employee organizations, employers, the general public, and from the
fields of insurance, corporate trust, actuarial counseling, investment
counseling, investment management and accounting,

The statute says nothing about large versus small; yet, it was not
until just a couple of months ago that an individual representin
the general public category was appointed to the advisory board witE
the specific purpose to represent small employers. '

But, out of all the other members, none represented small business.

QOur membership is cognizant of the problems of the small employer
and the administrative burdens ERISA placéd upon him. We could
have been of great help to these agencies and we still can be.

We believe it is imperative that the agencies seek this available
assistance before they venture forth with their burdensome and costly
requirements, reports and paperwork.

One of the best examples of this was in the development of Revenue
Procedure 7549 by the IRS, where no less than 95 percent of the
employers in this country would be saddled with one liberal vesting
schedule and that one was not one of the three Congress offered in
ERISA.

Pensions & Investments magazine, in an editorial dated January 19,
1976, addressed itself to this revenue procedure and its eventual with-

drawal as follows:

The IRS should learn to seek comments from the industry before attempting
to cast anything in concrete. In this case, it acted in a particularly high-handed
manner. Rules that look perfectly reasonable to an IRS official can be shown
to be perfectly impossible by people who have to live and work with them.,

We are now advised that the Department of Labor will be deyelog-
ing the remainder of the reporting and disclosure regulations in the
first quarter of 1976, and annual reporting regulations in the second
uarter.

1 It is not certain whether these and other regulations will be presented
in proposed or final form. As it appears, the regulations might be
published almost simultaneously with the due dates for the annual
reporting forms and the EBS-1. .

ill the employers and their consultants have time to comment be-
fore the due dates of the reports? We believe that the short history in
the development of regulations and preparation of forms under
ERISA, by IRS, Labor and PBCG, stmngl}' sug that these
agencies should listen to private industry oefore they finalize the
forms and regulations. ) . o

The EBS-1, in its original form, was impoesible with its lengthy

essay-type questions, ) . ,
== It has been altered considerably. The combined annual report, was

changed after it became apparent that the agencies did not need all of
the information they originaHy thought as absolutely necessary.
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- It ig this atmosphere of “hurty, hurry; wait, wait” that has caused
the small employer the uncertainty of developing a new plan and the~
ap'grehensxon of continuing an existing one.
... The confusion could have been eliminated and the purpose of
ERISA, which is to protect the participants’ rights, could have been
met, if there had been a constructive and cooperative attitude and pro-
cedure between the regulatory agencies, as well as among the agencies
and the private ion community.

It is not too late to develop a workable relationship which would

rmit. each regulation and form to be reviewed in advance for its

egality, effectiveness, costliness, practicality, and enforceability.

Our organization, ASPA, stands ready and available to assist, in a
cooperative atmosphere, with the development of requirements that
will be acceptable to the small employer and still meet the intent and
purpose of the law. '

It is encouraging to see the recent announcements of IRS and Labor
that steps are being taken to reduce the paperwork for smaller plans.

Notwithstanding this move in the proper direction, much more re-
mains to be revised if we are to have simplified and consolidated
.reporting. ’ -

All forms should be coordinated among the agencies as to format,
content, due dates, et cetera. Review and redrafting is still required,
input from small employer consultants is essential, and time becomes
more and more crucial,,

Inasmuch as we have not had an opportunity to review this revised,
shorter version of the annual report, we are unable to address ourselves
to the specific provisions thereof. Assuming that many of our sugges-
tions were not adopted by the Tax Forms Coordinating Committee,
we are attaching it to this statement, (exhibit A) * since it has specific
reference to the time and expense of preparing one report, the pro-
posed annual report, for a small plan. "

When viewing the burdens of rei)orting for the small employer, we
should not look solely at the regulatory agencies and their develop-
ment of forms. T

We must look at the entire reportinﬁ imgact created by ERISA.

In exhibit B* we compare pre-ERISA reporting against post-
ERISA reporting, The new post-ERISA requirements provide for
the IRS to have seven new reports, Labor to have nine, and the Pen-
sion Benefit Guaranty Cor{)oration to have six; new reports which the
small employer must comply with, .

To date, of all the old reports and new reports, only one form,
990-P, has been discontinued and this was one page in length. How-
ever, it is not our desire to be drawn into a counting of pages com-
parison of old rqgglirements to new requirements, o

The nature and complexity of the question, the availability of cer-
tain requested data, the detailed explanations for certain answers, and
the various schedules required to complete the report ; these are much
more important than the number of pages in one Government form.

Although it is difficult to arrive at precise increased time and cost
estimates, it is considerably clear by a quick review of exhibit B that

1 See page 81.
s Seep;age 84.
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both time to prepare and costs involved therein must increase by at

least 50 percent of the pre-ERISA time and cost fi

res,
This estimate can be made without final resoﬁxltl;ion of the various
report forms, since it is clear that additional reporting is' mandatory.
Any estimate of time and cost increases will be affected by the per-

.. sons or orﬁalxéizations reparing the report forms. Many em;l)lloyers,

prior to ERISA, handled most of the reports internally or wit
mum assistance from their retained accountant or attorney.
Noting the volume and complexity of the new reporting require-
ments in exhibit B, many employers are wisely seeking additional as-
sistance, but possibly at a 100 percent or more cost increase,
- Most consulting firms will have an idea of the figure they must
charge to meet their expenses, as well as the figure they can charge
their client without losing him. : '
This is a minimum charge. This is rockbottom costs. We have asked
& number of consulting firms that administer smaller plans to provide

' mini-

us with their minimum figure for a 10-participant plan, assuming

there are no additional surprises in the reporting requirements, When

‘we say “no additional surprises,” we mean truly simplified reporting.

'We simply anticipate that because we have been told there shall be

simplified reporting.

- Senator Nunn. Mr. Conkel, I have another committee that I was

supposed to be in at 11:30, I have to leave in just a minute. I am

running 20 minutes late. L
Could you and Mr. Hand together try to divide up 10 more minutes?

We will put all of your testimony in the record as if read, without

-objection.

r. ConkeL. Exhibit C* shows these minimum fees for a 10-par-
ticipant plan increasing from 20 to 70 percent, and in some instances,
where no fee was previously charged, a $350 to $400 annual charge
will be made. This means a 350- to 400-percent increase in cost.

In addition, many insyrance companies are going to start charging
for their services.

Senator Nun~. Let me ask you one question briefly.

b 'Iilﬁss %dditional administrative cost, is this a valid business reason
yMr. Conker. I address myself to this as a related problem in my
testimony. . '

When a plan terminates, the administration must obviously sub-
mit—I am talking of a defined benefit plan—to the Internal Revenue
Service the notice to terminate and a request for a'determination as
to the acceptability of that termination. -~ : -

‘We also have to advise the PBGC of a defined benefit termination.
The PBGC, as Mr. Schanes indicated, really doesn’t care whether or
not there is a valid business reason, but IRS does care.

Under old IRS procedure, if & plan were in existence for less than
8 years, and an attempt to terminate were made, it was deemed not

‘to be “permanent” in nature. Notwithstanding whether it is permanent

in nature or not, you must have had a valid business reason to
terminate.

1 See page 83
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We have found throughout the country that the expense of report-
ing and disclosure or the increased costs of ERISA is not a valid
business reason for IRS purposes. : . .

Senator NuNN. Then we wouldn’t expect very many pet:gle to give
;:hat as & reason on any kind of survey, would wef Not if they have a

awyer, ‘ S
. ConxEr. That’s exactly right.. Lo .
. Senator Nunn, The statistics so far would thus be virtually ‘mean-
ingless on this point{ S o
r. ConkeL. That’s correct. I don’t believe you are seeing all the
terminations. There are many people taking a “wait and see” approach.
There are many people stymied because of this old IRS p ure,

As I mention in my statement it is a related problem. The mini-
mum funding requirements imposes an excise tax if you start a plan
and are unable to fund it. | : .

This is what caused people to say they would rather get out of this
than be burdened with the problem of an excise tax if they were unable
to groperly fund theﬁ[l)lan. .

o, they look for the alternative of terminating; and IRS says “no”
they can’t terminate unless they want to lose prior deductions. They
say, “I don’t have the money to put into my plan or keep it in offect.”

go, he is %oing to get an excise tax if he keegs it in effect. He will
nlot get a va , if he terminates the
plan. :

He is damned if he does and damned if he doesn’t.

I will try and summarize this very uickly. We talked about the
number of terminations. As Y indicated, I don’t believe we have a true
and accurate indication of the number of plans that have terminated.

We have heard these figures today, but we have no idea how many
Elans have not proceeded through the PBGC and IRS machinery but

ave simply disbanded their plans or are waiting to terminate if no

id termination letter from the IR

simplified reporting comes about,

e artuarial costs will increase. We anticipate that this could
increase to be extent of 50 percent from pr¢-ERISA times with wide
fluctuations from one actuarial firm to another. ‘

These related problems that I mentioried, the small -consultin&ﬁrms
are having difficulty, too; even the larger ones are having difficulty
amending their present pfans and administering the present plans.

The small consulting firms are ﬂounderin%. They are adding to
their staffs, ;nergi.nﬁ operations or going out of business.

' This, obviously, has caused the small émployer to suffer additional
costs, new outside administration and possibly violations of the law
and eventual penalties. '

I was asked to indicate what the future of the small employer plans
might be and what indicators the Senate should be loo‘icin }t))r to
determine exactly what is happening to the small emtgl er plan.

I have listed in my statement the ﬁu’i‘deposts that the Senate might
be looking for: the number of small plans terminating, the num.ger
of small plans established, the number of plans converting from one
form to another, the number of IRA’s established and the number of
nonqualified plans established. S k

or

. n',)g_
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“i There is no ‘quéétiqng but; that there is going fo be a slowdown in
-the establishment of plans as well ag'nn increase in-termifniations, -

The value of having a plan will be marginal for many employers
after calonlating their projected costs to establish and maintain their

ang, oo o kg ooy
P They will look for alternatives in order to cut their costs, reduce
theifl reporting and improve this mafginal value for establishing a plan
ata . -, LT E‘ NPT © .' "_' ¥ B '

Many will seek the less exi)ensive, less cumbersome, and less than
perfect defined contributioh plan. NI
" They may set up these IRA’s for themselves and perhaps give the
employees a bonus paznient in licu of a plan contribution. Most em-
ployees will not use the bonus to. establish IRA’s or if they do they
probably won't continue them. - o

‘We believe that the employ-e-sponsored plan is the key to permanent
retirement ‘coverage for employees. We believe the employer should
have the full range of plans available to him without the extreme con-
cern of cost and reporting. ‘

There must be an incentive found for the small em(floyer to develop
and maintain quality retirement plans which include his employees.
. The small employer must be relieved of the extraordinary cost and
time-consu “government reporting. The above indicators that I
have listed will be most interesting several years from now.

What we do today will seriously affect these indicators as well as
the very future of the small employer plan.

Thank you, Mr. Chairman. S

Mr, Hanp. Mr. Chairman, I am W. W. Hand, president of the firm
of Hand and Associates. We are actuaries in Houston. I am here, of
Zogi;sz, on behalf of the American Society of Pension Actuaries,

In deference to your time schedule. I think that the 10 minutes you
gratl:)llously allotted to us is up. My report covers three very important

Senator N U%Zﬂ’ ‘Why don’t you summarize those for us, if you could.

Mr. Hanp. First, the problem covered by my report is the cost that
most employers in the country have already undergone in an effort to
learn what ERISA .is about and learn what the cost of their par-
ticular Vp]ag,‘will be, . o .

I have.given a range of costs ?epending upon the size of the firm on
page 6 of my report, and.you will see that according to our cost figures
1n our firm that the average employer has already spent between $3,800

- and $9,500 to determine the cost of increased eligibility requirements,

the various aspects of their plans that will have to be amended, the
rafting of the amendments of those plans, conference time, and these
pred res olnqt inelude the very valuable time of those clients and their
people, . ... . - . i
Senator Nunn. This is what they are paying for actuaries and in
attorney fees? ., S | !
Mr. Hanp. Yes, sir. A large percentage of this money has already
been spent by employers to determine how. they must amend their
plans to qualify under ERISA, » |
I think this is a one-time cost but it is a cost that has been largely
overlooked. When people say the administrative costs of these em-
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ployers are going up, yet -we only have liad to file two additional re-
port forms, they overlook-the necegsity of these employers to try to
understand what they are going to have to live with, .. ‘ _

The second part of my. report deals: with: revenue: ruling 75-49.
Again, I woul&) like to call your attention to the fact that the great
majoritav of the costs I mentioned in part one of my report had been:
incurred by these employers prior to the publication ‘of 75-49 which
came only some 14 months after.the publication of ERISA. - ' -

In my opinion, it is the' most absurd of all things that-have hap-
pened since the date ERISA was put into the law. This fevenue rulin
stipulates three key tests, one of whiclh must be a method to avoi
vesting on a 440 schedule. : -

The first test:applies to companies that have been in existence less’
than 7 years. The other two tests are turnover tests. The first is:a pro-
hibited group turnover as related to the so-called rank-and-file em-
ployee. Of course, there is great difficulty in even knowing who is in
the prohibited group. ‘ - o

The second is the so-called 6-percent turnover test. Various actuarial
firms have estimated that less than 5 percent of all the companies-in
existence for 7 years or more will be able to meet cither one of those
two turnover tests, J :

In my opinion, they are being very optimistic, Qur firm administers
over 1,000 retirement plans and we have not found a single firm,
not one, that has been in existence 7 years or longer that can meet
either one of the two turnover tests, ' |

There may be some in existence. . .

This means that revenue ruling 7549 was allowed to stand, that
virtually all the costs that I have reported in part one of my state-
ment would be thrown out the window and all the work that has
been done by our firm and thousands of actuarial firms throughout
the country today would be for naught.

It is a typical example of not giving the gérblic an op}portunit.y to
participate in the revenue rulings that are; 1;5 published,

I am well aware of the fact that revenue procedure 76-1 has tempo-
rarily put a halt to the compliance with revenue ruling 7549, How-
ever, revenue ruling 76-1 simply allows you to file your plan with
Internal Revenue Service and request a determination letter without
consideration being given to the vesting. ’ -

Well, I submit, sir, that that is no termination letter at all. The
vesting is one of the key factors upon which actuarial determinations
or actuarial assumptions must be made. .

If a client must later go back and amend his plan, that means an
amendment of the actuarial assumptions. It means there is a change
in the contribution requirements. )

It means changing the communication  material that.was given to
the employees, and this is-an area that I think is grossly unfair to
the American businessman that has endeavored catnestly to try to
learn to live with ERISA, o ;

I have several recommendations in ‘my report that I think should.
be considered.

Senator Nuxw. That will be very helpful. Mr. Alexander, who is
going to be here tomorrow, I am sure will go into this,
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Mr, Hanp. The last section of my report deals with the accountants’
opinion in the annual report requirements. .
We are gratified .this cipinion will not be required for firms with
would call your attention to the fact that
there are an awful lot of plans in this country with more than 100
em'B}lloyees.' ‘. -
- The big problem seerhs to come with the fact that the accountants

| in signing their reports must certify that financial statements in

relation to the plan are all maintained in accordance with sound
accounting principles which comply with their standards. .
There are an awful lot of plans in this country that are maintained
by insurance companies. A large percentage of the plans are trusteed
by banks and other sponsors that are very responsible financial

- institutions.

It is my understanding that unless some changes are made in the
regulations that govern 5500, and this problem is not dealt with in
those regulations, that the accountants will have to audit these banks,

~ will have to audit these insurance companies and other plan sponsors.

In talking to our accountants who represent one of the largest
national CPA firms, they think that literally banks will have to build
additional offices to accommodate these accountants so that they can
be audited year round, because every trust department that maintains
any retirement plan business at all will have plan years ending each
of the 12 months during the year. .

This will mean virtually a continuous audit. In my opinion, this
can be greatly simplified by simplly stating in the regulations that the
accountants shall be entitled to rely on financial statements published
by banks, insurance companies, other responsible plan sponsors if their
reliance -18 so stated in their report.

Thank you.-

Senator Nun~. Thank you, Mr. Hand and Mr. Conkel.

We appreciate your testimony. I regret you had to be rushed. It
will be given_careful scrutiny as a part of the record.

Our other witness this morning, Mr. Thomas Kelly, of the Ameri-
can Institute of Certified Public Accountants, could not be here
because of-illness. The institute’s testimony, as contained in his letter
of Januarly 29, will, without objection be made a part of the record.

We will adjourn the committee until tomorrow morning at 9:30

"~ in this room.

[The prepared statements and corresponding documents of Messrs.
Conkel and Hand and a letter from Mr, Kelly of the American Insti-
tute of Certified Public Accountants follow:] ‘

STATEMENT BY RoBEeT D. CONKEL

- Mr. Chairman and distinguished committee members, my name is Robert
Conkel.,’ I am Legal Counsel for the pension consulting firm of American
Actuaries, Inc. of Grand Rapids, Michigan, I am appearing before you on behalf
of the American Soclety of Pension Actuaries (hereinafter referred to as ASPA)
gx my capacity as a Director and Chairman of the Sub-Committee on Reporting

'orms. . - .
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On behalf of the 1500 members of ASPA, which includes pension actuaries,
administrators, consultants and attorneys, I thank you for opportunity to
presenit our thoughts concerning the administrative burdens placed upon the
small business retirément plan by reason of the reporting forms issued by the
Departments of Labor and Treasury. It is estimated that ASPA members
represent 259% of the qualified retirement plans in the country. In order to
fllustrate the number of plans and participants involved in these discussions,
the following figures are provided: '

E Plans  Participants
Number of participants l;| n:t
U s Bl e eeemeesesecesememessene e 640,000 1,580,
b0 0. 45.000 2,100,
P T 25,000 30,000,

1 Bureau of National Affairs, Pension Reporter No. 65, page R--3, dated Dec. 15, 1975.

We are concérned, therefore, with approximately 809% of all the plans in this
country if we consider under 26 participants per plan, If we consider under 100
participants per plan, we are concerned with over 96% of all the plans in the
country. The reporting requirements provide that “plans” shall report, regardless
of their patricipant size, the assets of the plan or the size or worth of the em-
ployer. It is virtually impossible to accurately determine the impact of the in-
creased cost of administration upon any group of these small employers unless
we take into account all of these factors. In addition, we must take into account
the willingness of employers to pay this increased cost and to bear the burdens
of increased administration. And the foremost reason for this uncertainty is
that we still do not have regulations with the authorized exceptions and exemp-
tions. Notwithstanding the specific authority granted by Congress in the Em-
ployee Retirement Income Security Act of 1974 (ERISA Section 104(a)(2)
(A)) to provide simplified and consolidated reporting for small plans, the regu-
latory agencies have not, until just in the past month, provided the small em-
ployer with any relief in this reporting area. .

The regulating agencies had a monstrous job in developing regulations imple-
menting the intentions of Congress concerning ERISA’s new and vast reporting
requirements. We commend them for thelr efforts, However, we believe some basic
mistakes were made, and might still be made, as they find workable reporting
requirements for smaller plans. If the following basic problems were resolved,
the ltime and cost for reporting requirements might be acceptable to the small
employer: .

1. The three regulating agencles (Labor, Treasury, and PBGC) should co-
ordinate their efforts in order to eliminate any duplication of reporting. There
are only three events that markedly alter the plain’s provisions, i.e. (a) at in-
ception (b) upon amendment and (c) at termination. We belleve that one report
to one agency for each of these events, with distribution by that ageacy to the
other two, would satisfy the reporting requirements of ERISA and eliminate
much time and cost for the small employer. All other annual and specific event
reports required by ERISA could then be concentrated and restricted to the in-
formation and data pertinent thereto, without duplication of material provided
upon the occurrence of those three events. With repetitive filing of the same in-
formation year in and year out, an expensive annual “audit” is being performed,

- Audits should be performed only as a result of irregular data or participant

complaints. Co

2. Why were the regulations for reporting so slow In coming? Why wasn't
simplified reporting for small employers a part of the proposed regulations? Why
are we now holding these hearings? Perhaps, Labor and Treasury did not have
a proper understanding of the practical problems of the small employer in con-
nection with his compliance with ERISA’s reporting requirements. Our associa-
tion, representing 25% of all qualified plans in this country (most of which are
small plans and for whom our members provide the administrative functions),
v;ats not asked by any agency for assistance in the coordination and development
of forms, -
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We were not agked to servé on an Advisory Board nor to advise or consult on
any procedure for the small employer. Our membership Is cognizant of the prob-
lems of the small employer and the administrative burdens ERISA placed upon
him. We could have been of great help to these agencies and we still can be, We
belleve it is imperative that the agenclies seek this avallable ‘assistance before:
they venture forth with their burdénsome and costly regulrements, reports and
paperwork. One of the best examples of this was in the development by IRS
of Revenue Procedure 75-49, where no less than 939% of the employers in this
country would be saddled with one liberal vesting schedule and that one was not
one of the three Congress offered in ERISA, “Pensions & Investments maga-
zine, in an editorial dated January 19, 1976, addressed itself to this Revenue Pro-
cedure and its eventual withdrawal, as follows: The IRS should learn to seek
-comments from the industry before attempting to cast anything in concrete, In
this case, it acted in a particularly high-handed manner. Rules that look per-
fectly reasonable to an IRS officlal can be shown to be perfectly impossible by
‘people who have to live and work with them.

We are now advised that the Department of Labor will be developing the re-
‘mainder of the reporting and disclosure regulations in the first quarter of 1976,
and annual reporting regulations dn the second quarter. It is not certain whether
these and other regulations will be presented in proposed or final form. As it
appears, the regulations might be published almost simultaneously with the due’
dates-for the annual reporting forms and the EBS-1.

Will the employers and thelr consultants have time to comment before the due
dates of the reports? We belleve the short history in the development of regula-
tions and preparation of forms under ERISA—by both IRS and Iabor—strongly
suggests that these agencies should listen to private industry before they finalize
the forms and regulations. The EBS-1, in its original form, was impossible with
its lengthy essay-type questions. It has been altered considerably because of good
practical input. The combined annual report, Form 85500, was changed after it
became apparent that the agencies did not need all of the information they orig-
inally thought as absolutely necessary. It is this atmosphere of “hurry, hurry;
wait, wait” that has caused the small employer the uncertainty of developing a
new plan and the apprehension of continuing an existing plan. The confusion
could have been eliminated and the purpose of ERISA (to protect the partiel-
pants’ rights) could have been met, if there had been a constructive and cooper~
ative attitude and procedure between the regulatory agencies, as well as among
the agencies and the private pension community (employers, unions and con-
sultants). It is not too late to develop a workable relationship which would per-
mit each regulation and form to be reviewed in advance for legality, effectiveness,
costliness, practicality and enforceability.

Our organization, ASPA, stands ready and avaslable to asslst, in a cooperative
atmosphere, with the development of requirements that will be acceptable to the
small employer and still meet the intent and purpose of the law,

8. It was encouraging to see the recent announcements of IRS and Labor that
steps are being taken to reduce the paperwork for smaller plans (fewer than
100 participants) by requiring shorter annual reports, waiving the requirement
of an opinion by an independent accountant, extending the due date for filing the
annual report from 414 months to seven months after the plan year end, and not
requiring the flling of insurance information previously required by Schedule
A of the Annual Report. Notwithstanding this move in the proper direction, muel) -
more remains to be revised if we are to have simplified and consolidated report!
ing. All forms should be coordinated among the agencies. Review and redrafting
is still required, input from small employer consultants ig essential, and time bé-
cones more and more crucial. Inasmuch as we have not had an opportunity to
review the revised, shorter version of the annual report, we are unable to address
ourselves to the specific provisions thereof. Assuming that many of our sugges-
tions in a letter dated October 29, 1975 were not adopted by the Tax Forme Co-
ordinating Committee, we are attaching it to this statement (Exhibit A) since
it has specific reference to the time and expense of preparing one report (thée
proposed annual report) for a small plan, It is possible that each form of report-
ing requires this same type of extensive review, with a meaningful effort at co-
ordination and cooperation. - .

INCREABED REPORTING

When viewing the burdens of reporting for the small employer. we should
not look solely at the regulatory agencles and thelr develupment of forms. We
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fiiust ook at the entire reporting impact created by ERISA. In Exhibit B we
compare pre-ERISA reporting against post-KRISA reporting. Numerous new re-
potting requirements were developed, as well as & new governmental agency
(PBGQC) requiring additional reports. To date, only one form (990-P) has been
discontinued and thfs was one page in length. However, it 18 not our desire
to bé drawn into a counting of pages comparison of old requirements to new re-
quirements, The nature and complexity of the question, the availability of cer-
tailn requested data, the detailed explanations for certain answers, and the var-
fous schedules required to complete the report; these are much more important
than the number of pages in one government form.

Although it is ditficult to arrive at precise increased time and cost estimates,
it is considerably clear by a quick review of Exhibit B that both (1) time to
prepare and (2) costs involved therein must increase by at least 509% of the
pre-ERISA time and cost figures. This estlmate can be made without final reso-
lution of the various report foruws, since it is clear that additional reporting is
mandatory. Any estimate of time and cost increases will be affected by the per-
sons or organizations preparing the report forms. Many employers, prior to
LRISA, handled most of the reports internally or with minimum assistance from
their retained accountant or attorney, Noting the volume and complexity of
the new reporting requirements in Exhibit B, many employers are wisely seeking
additional assistance—but possibly at a 1009 or more cost increase.

Most consulting firms will have an idea of the figure they must charge to
meet their expenses, as well as the tigure they can charge thelr client without
losing him. This is a “minimum charge.” We have asked a number of consulting
firms that administer smaller plans to provide us with their minimum figure
for a ten-participant plan, assuming there are no additional “‘surprises’” in the
reporting requirements. Exhibit C shows these minimum fees increasing from
20% to 70%, and in some instances where no fee was previously charged, a $350
to $400 annual charge will be made. Most insurance companies did not charge
a service fee for administrative functions prior to ERISA. Now, many insurance
companies have announced, or are planning to announce, separate service charges
for these functions at a cost ranging from $200 to $700 per year. The reason for
this charge was not only the cost of administering the program, but the precise
legal requirements for reporting and disclosure imposed on the carrier and the
. “multiple services” problemn facing most insurance companties.

The smaller employer often cannot absorb that cost and must consider ter-
mination as a viable alternative, This increased cost and/or time required to
comply has caused many employers to re-evaluate the advantages to them in
having a plan at all. The PBGC has advised us that 5,085 plans terminated in
1975, according to thelr records. These are only the defined benefit plans that
went through the PBGC procedures, We have been advised by IRS that some
2,448 profit-sharing plans were terminated in the first nine months of 1975.
Again, these are the ones that went througi: the IRS termination procedures.
The pension plan terminations in the first ni:. months of 1975 (3,261) were up
47.2% over the 1974 nine-month period. However, we have no idea how many
plans have not proceeded through the PBGC or 1RS machinery, but have been
disbanded with the assets pald to the participants. We also know that many
defined benefit plans have initiated+ termination procedures, but found that
alternative blocked by IRS when threatened with loss of prior years' deductions
(discussed in item 4 under “Related Problems”).

The actuarial requirements also will result in increased costs for deflned bene-
fit plans due to increased reporting. Not having seen the government agencies
involved to any great degree with respect to actuarial reporting, a projection of
cost increase is difficult to ascertain. We recognize that ERISA, at a minimum,
will require: ]

1. An actuarial report every third year.

2. An actuarial report upon merger or acquisition,

8. An actuarial report upon termination.

4. Individual calculations of a participant’s nonforfeitable benefit each year.

5. Amortizatfon schedules for the funding standard account.

6. Notification and justification of changes in the actuarial assumptions.

. Completion of an annual report concerning the actuarial material.
+ If the government agencles do not require extensive reports to justify changing
of assumptions, do not question negligible differences, and are reasonable in the
review of submitted data, the costs could be kept at livable let®ls, Although the
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actuarial statements and valuations could be only one to three pages in length,
the supplemental calculations might be as much as 50 or more pages, listing items
such as employee data, benefits, increases in benefits, exclusions, vested benefits,
unfunded Mabilities, death benefit reserve labilities, assets, etc. Due to the un-
certainty of the government requirements, more precise data will be maintained.
begmrefotre, the cost of moeting the actuarial requirements will be increased
use of : ,

1. The increased reports shown above,

2. The necessity to maintain precise records, and

8. The increased compensation paid to actuaries for signing actuarial state-
ments and reports as an “enrolled actuary.” i

The Increase in cost may be estimated at approximately 509, with wide fiuctu-
ations from one actuarial firm to another. Obviously, this cost increase could be
much more, if the government agencles do not administer the requirements on a
reasonable and understandable basis.

RELATED PROBLEMS

The uncertainty of cost and of the final regulations have caused many problems
which should not be overlooked

1. Most small employer plans were developed and administered by fnsurance
companies, banks, mutual funds, as well as by insurance agents, attorneys,

accountants and consultants, The close scrutiny of events affecting their plan, .

the vast preparation of forms, and the time and attention required in order to
comply will create innumerable problems; not only for the employer, but for
the organization or person that developed and administered the plan heretofore.
The larger consulting firms are having difficulty amending and administering
their present plans. The smaller consulting irms, organizations and advisors are
floundering. They are adding to their staffs, merging operations or going out
of business. This causes the small employer to suffer additional costs, new out-
side administration, or possibly violations of the law and eventual penalties. The
small employer, as well as his advisors and consultants, are in a dilemma with
no easy solution.

2, Another costly item that each small employer must bear {s the amendment
of this plan. This might have been one of the easier requirements to which the
employer had to comply. However, we were faced with late regulations and guide-
lines for amending, uncertatnty of the due dates for amendment and lttle help
from the regulatory agencles. The Internal Revenue Service provided informa-
tion that the plan could be amended anytime during the first Plan Year for
which it must comply with ERISA. However, the Labor rrovisions of ERISA had
to be completéd and in the plan at the beginning of the first Plan Year. There-
fore, wo can all assume that those who followed IRS advice might now be in
technical violation of the Labor provisions. The Labor Department has been
silent on this matter, leaving total confusion for the practitioners. Many plans
were amended to only include the fiduclary provisions (l.e. remove exculpatory
clauses, name fiducaries, establish investment policies, permit allocation of duties,
add a claims procedure, set forth a funding method, etc.) Therefore, these plans
will require another amendment later in the year in order to meet the other
changes in the law. Other practitioners amended the entire plan, with full
knowledge that additional amendments would be required for the uncertain
areas. Some other practioners haven't amended their plans at all, assuming that
procedures are 80 “botched up” that Labor and IRS cannot hold them account.
able. Obviously, penalties for failure to comply could abound. Once again, the
small employer will be the one affected as he ultimately must foot the bill.

8. The due date for the summary plan description to be distributed to par-
ticipants is still scheduled for May, 1976. Apparently the description is due
whether the plan has been amended to comply with ERISA or not. Thus, many
employers may be required to bear the cost of one description under the old
plan and another description of his amended plan. This requnired duplication of
effort and cost should be corrected. A possible solution would require the filing
of a booklet in May, 1976 for the old plan which does not necessarily comply
with ERISA; or alternatively allow the EBS-1 form to satisfy the summary
plan description requirement for this first year. Within one year the new plan
will be prepared and specific compliance with the summary plan description re-
quirements can be met.
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4, Another problem of increasing frequency involves the employer that estab-
lished a defined benefit plan within the past five years. With the new funding
requirements the employer is faced with an excise tax if he has a funding de-
ficlency in any years hereafter. The employer considers termination of his plan,
but 1s promptly advised of old IRS procedure that provides for loss of deductions
in prior years. It is presumed by IRS that the plat is not “permanent” in nature
unless it has been in existence five years. If termination takes place in those
early years, all previous deductions taken for contributions to the plan are
lost. The employer may overcome this presumption if they can show a ‘“valid
business reason.” However, IRS has concluded that termination caused by the
increased costs of ERISA compliance is not a valid business réason.

Therefore, the erilg)loyer will lose his prior deductions if he terminates or will
pay an excise tax if he continues the plan and has a funding deficdency. He 18
‘‘damned if he does and damned if he doesn’t.” About the only advice left is to
continue the plan and seek a walver of contribution from IRS or an extension
of years to amortize his past service liability. Inasmuch as there are no guide-
lines as to the availability of these alternatives, the employer and his advisors
are, once again, left without answers."With continuing delay, bis ultimate costs
will surely escalate.

THE FUTURE OF SMALL EMPLOYER PLANS

Is there an accurate indication of what {s happening to small business plans
as a result of the reporting reaquirements, or as a resnlt of ERISA, in general?
What are the relevant factors to watch in the future? We are beginning to see
certain trends taking place, such as the increase in terminations of plans; but
this presently can be attributed to fear, uncertainty and confusion. Once we
have a year under ERISA behind us, we should carefully examine and analyse
the following :

1. The number of small plans terminating—defined contribution plans com-
.-pared to defined benefit plans.

2. The numver of small plans established—deflned contribution plans com-
pared to defined benefit plans, '

8. The number of small plans converting from a defined benefit plan to & de-
fined contribution plan, and vice versa.

4. The number of IRA’s established. (If the base for IRA’s should be increased
from $1500 per year, we can foresee a serlous drop in the number of small corpo-
rate and HR-10 plans.)

5. The number of non-qualified plans established for key employees.

It 18 anticipated that there will be a slowdown In the establishment of qualified
plans as compared to previous years, as well as an increase in terminations as
compared to previous years. The value of having a plan will be marginal for
many employers after calculating their projected costs to establish and to main.
tain their plans. These employers will look for alternatives in order to cut their
costs, reduce the reporting, and improve the marginal value for establishing a
plan at all. Many may seek the less expensive, léss cumbersome and less than
perfect defined contribution plan. They may set up IRA’s for themselves and
perhaps give the employees a bonus payment in lieu of a plan contribution, Most
employees will not use the bonus to establish IRA’s, or if they do, they probably
won't continue them.

We, at ASPA, believe the employer-sponsored plan is the key to permanent
retirement plan coverage for employees. We belleve the employer should have
the full range of plans available to him without the extreme concern of costs and
reporting requirements. There must be an incentive found for the small em-
ployer to develop and retain quality retirement plans, which include his em-
ployees. The small employer must be relieved of the extraordinary cost and time-
consuming government reporting. The above indicators will be most interesting
several years from now. What we do today will seriously affect these indicators,
as well as the very future of the small employer plans. ¢

Thank you, Mr. Chairman and Committee members for this opportunity to
express our opinions on these problems. We belleve that a cooperative and con-
golidated effort between the regulatory agencies and the representatives of small
employers can effectuate resolutions to these issues. ASPA stands ready to serve
in whatever capacity we are called upon,



n

i

- Ik

.76

- i . STATEMENT BY WILLzaM HAND, FSPA

Mr. Chairmap and distinguished committee members, my name is Willlam W.
Hand, I am President of Hand apd Asspciates, Pension Consultants and Ac-
tuaries of Houston, Texas, and I am appearing before you today on behalf of -
.the American Soclety of Penajon Actuaries (ASPA.)

My colleague, Mr. Robert ‘Conkel, has given you most of the essential back-
ground information concerning ASPA 8o I will not waste your time by being
repetitious in this respect, )

However, as most of- the members of these joint committees know, and as
previous testimiony given té various committees in both branches of Congress
will bear out, I would like to emphasize that ASPA has, over the years, strongly
supported constructive pension reform legislation and endorsed most of the
major provisions of HRISA before it became law. We were, in fact, one of the
firat, it not the first, national organization to endorse Plan Termination In-
surance. We also endorsed reasonable eligibility requirements, minimum fund-
ing standards, acceleratéd yesting standards and strict fiduciary standards which
are the cornerstones of this far-reaching legislation. However, in supporting
these concepts we repeatedly sounded a loud note of caution—a desperate, plead-
ing note of warning—that administrative burdens of employers must be kept to
a minimum if ERISA was to be productive and not counterproductive to the ob-
Jective of strengthening the private pension system.

This note of warning was sounded particularly in respect to the small and
medium size employer. Apparently, our pleas and those of hundreds of others

who shared our concern were heard by many of your Committee members and—

others, because ERISA contains many provisions which indicate that it is the
intent of Congress that the law be administered with a minimum of red tape,
especially in respect to small employers. In addition, many members of your two
Committees, as well as other members of Congress, have made a conscientious
effort to follow up with the various regulatory agencies to keep administrative
requirements to a minimum. In this regard, we would particularly like to com-
mend the Chairman of your two Committees as well as Senator Russell Long
for the outstanding letter dated November 18, 1975 which they jointly wrote to
Labor Secretary John Dunjop and IR8 Commissioner Donald Alexander. Since
that date, there have been announcements indicating significant strides in re-
ducing administrative; expenses under ERISA for small employers. Many of
these encouraging .developments we attribute directly to that fine letter of
November 18th and we are all grateful to you for it. .

However, in spite.of conscientious efforts by many people to reduce adminis-
trative expenses of small and medium size employers, we still have very serlous
problems which must be solved.

First, ERISA is an extremely complex and complicated plece of legislation
which is intended to govern activities of an even more complex and more com-
plicated business communify. Second, I think we would all admit that ERISA
falls somewhat short of being a perfect plece of legislation. Third, whether we
like it or not, I think we must admit that red tape is a natural by-product of our
bureaucratic system of governmental administration. When these facts are added
together and collectively added to the fact that there seems to be a widespread
lack of understanding of the objectives and problems of small and medium size
employers, you arrive at an equation which any knowledgeable Penslon Actuary
can tell you indicates a very short life expectancy for the private pension system
among this important group unless immediate action is taken. -

Many of the factors which make up this deadly equation have already been
discussed with you here today and more important factors undoubtedly willl be
presented before these hearings are concluded. I would, therefore, like to spend
my time with yoy today discussing only three items which will ultimately be
large factors in this complicated actuarial ealculation to determine life expec-
tancy of the Private Pension System in America.

First, I would lke to review with you the rather elaborate and costly procese
which most employers have already gone through or which they are currently
going through in an attempt to understand the impact ERISA will have on thelr
plans, My comments in. this respect are based on Defined Benefit Plans since it is
this type of Plan upop which ERISA has the most direct cost affect. '

During the past 17 month post-BRISA perlod, the chief roll of our irm (and I
am sure other practitioners) has been to educate our clients on the positive
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aa?ects of ERISA and, where possible, to supply solid facts upon which reason-
able decisions could be made. To accomplish this we have prepared, or we are in
the process of preparing, ial actuarial studies for every client maintaining a
Defined Benefit Pension Plan. These actuarial studies are designed to show the
cost effects of : ) '

1. Increased coverage due to revised eligibility requirements.

2. Stricter vesting requirements. In this respect, we have prepared studies
showing the actual cost which would have been applicable during the past three
ﬁelglrg&under each of the three alternative vesting schedules enumerated in

8. Recommiended changes in actuarial assamptions.

4, Minimum funding standards.

In addltion, these reports cover the current financial condition of the Plan; l.e.,
ratio of total accrued liabilities to current assets and ratio of vested accrued lia-
bilities to current assets. The preparation of these reports has been thme con-
suming and expensive. However, the {nitial cost of preparing these actuarial
studies is only the beginning. Lengthy conferences are required to review these
siudies and to answer questions about ERISA.

Additional studies are often required to illustrate the cost affect of alternatives
the client wishes to consider. This, of course, requires additional conferences.
After a client is satisfled that he can llve with ERISA from a cost standpoint, it
is then necessary to get into steps required to amend his Plan. This means
lengthy conferences with his attorney which are usually also attended by the
actuary. The attorney then has to draft the required amendments which usually
means completely rewriting the entire Plan and Trust Agreement. This is fol.
lowed by more conferences. Final revisions are usually required to the Plan in-
struments before they are flled for approval which requires completion of the
new 5300 Form.

According to our records, the cost figures for this entire process breaks down
as follows:

Actuarial studies. ... iiiiiiiiiiieiiloiena. $1,200 $2, 500
Conferance time by actuary to review studies........ . 350 700
Conference time by actuumor preliminary meeting with client’s attorney...... .. 250 600
Attorney’s time for prelimjnary conferenes. .. ... .. ... . ... . ... ....._. . 250 600
Attorney’s fee for drafting legal instruments......... ... ... ... .. .- 1,200 3,500
Post-drafting conference-acuary. ... e 200 500
Post-drafting conference-attorney. .. ............... T 200 500
Filing for approval—conferences with IRS representatives, if required.. ... ._._..__._. 150 600

L 3,800 9, 500

1 Companies with no more than 500 employeses and assuming no special problems.

The above cost ﬂ"gures represent averages which can and do vary considerably
from client to client. For example, the above cost figures are somewhat on the
high side for most companies whose Plans are adminnistered under prototype
or master plans which will be amended by the sponsoring company. On the
other hand, costs can run considerably higher tban indicated above where the
client has more than one Plan and@ wants to consider the feasibility of combining
Plans or terminating one Plan and keeping the other. It should also be remem-
bered that the above cost figures do not include the client’s time which is usually
very valuable. All things considered, I would say that most businessmen have
taken this initial transition period as well as could be expected and we are
probably fortunate that there hasn’'t been even more Plan terminations than
there has been. But ageain, I caution—there 18 g limit.

The second problem I would like to discuss with you deals with Revenue Pro-
cedure 75-40. Of all the things that have happened in connection with ERISA,
the unfortunate and untimely publication of this Rev. Proc. has, in my opinion,
been the most absurd. This Rev. Proc. was issued by IRS as part of TIR1411
on November 3, 1976—fourteen months aftef ERISA became law. As I have
already indicated, most employers had, by November 8, 1978, spent several thou-
sands of dollars and countless man-hours on actuarial studies prepared to illus-

67-538—176——8
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trate the cost impact of ERISA, Vesting is, of course, one of the main factors
upon which the choice of actuarial assumptions is based. Therefore, if this Rev.
Proc. is allowed to stand, most, if not all, of the work done by hundreds of
actuarjal firms such as ours will be for naught, The most devastating thing about
Rev. Proc. 75-49 is that it was published so late and was totally unexpected.
The fact that it was so totally unexpected is at least one indication that it goes
far beyond what any reasaonable person would interpret as the intent of Con-
gress when reading ERISA and the committee reports which accompany ERISA.

Let's look at some of the background and history behind this Rev. Proc. Prior
to the enactment of ERISA, plans were not generally uired to provide pre-
retirement vesting, However, Section 401(a)(4) of the e, both before and
after the enactment of ERISA, prohibited discrimination in favor of officers,

" shareholders and highly compensated employees in the provision of contribu-

tions and benefits, For several years prior to the enactment of ERISA, local
offices of IRS had relied on this anti-discrimination provision of the Code to
require some minimum vesting in defined contribution plans. Except for plans
covering only a small number of employees, the vesting requirements imposed
by IRS were generally no more stringent than the use of alternative vesting
schedules stipulated in ERISA. However, if the plan covered only a small
number of employees (less than 25) the vesting requirements wers usually
stricter unless it could be proven to the satisfaction of IRS that there was little
or no likelihood of the existence of development of the prohibited discrimination.
The important thing to recognize is the fact that prior to ERISA, IRS seemed
to believe that the prohibited discrimination would not normally exist:

1. In any defined benefit plan covering 25 or more employees.

2. In any defined contribution plan with 23 or more employees, if such plan
provided for full vesting atter some reasonable period of credited service (usually
ranging froxm 10 to 14 years depending upon size and past turnover experience.)

Stricter standards were applied only in respect to defined contribution plans
covering less than 25 employees. The standards adopted by the various local
offices of IRS were not uniform. However, generally speaking, the fewer num-
ber of employees, the stricter the vesting requirements. For example, if a plan
was established for a professjonal corporation covering three doctors whose aver-
age compensation was $75,000 per year and the only other participants were
two nurses and a secretary whose average compensation was only $10,000 per
year, it is easy to see how the prohibited discrimination could develop, if the
plan did not provide for rather rapid vesting., However, the potential for dis-
crimination decreases rapidly as the number of employees increases and the
ratio of compensation of the prohibited group to compensation of all covered
employees decreases,

The application of these pre-ERISA vesting standards resulted in a large
number of plans having little or no vesting prior to age 65. It was, therefore, the
decision of Congress to make minimum vesting standards one of the major parts
of pension reform legislation. Decisions regarding vesting were not made lightly,
however. Vesting was one of the most widely debated aspects of ERISA and
Congress wisely dealt with this area of pension reform with a great deal of
caution. A clear indication of this caution is contained in House Report No.
93-807, 93d Cong, 2d Sess., pp 53-54 which states in part as follows: “Clearly,
however, it would be counterproductive to increase employer cost by more rapid
vesting to such an extent as to significantly curtall the creation of new retirement
plans (or to significantly curtall the increase in benefits in existing plans.)”

‘Congress dealt with vesting under BRISA very specifically by creating three
alternative minimum vesting standards which were obviously intended to apply
in all but the most exceptional cases. The intent of Congress in this respect is
clearly shown by the following language contained in the Joint committee report.

Discrimination—Under the conference substitute the rules of the House bill
are adopted with respect to the relationship of the minimum vesting standards
of the bill to the antidiscrimination rules of present law (8ec. 401(4) of the
IRS Code.) In general, a plan whch meets the resting requirements provided
in this sudstitute s not to be considered as discriminatory, insofar as {ts vesting
provisions are concerned unless there {8 a pattern of aduse under the plan (such
as the firing of employees before their accrued benefits vest) or there has been
(or there i8 reason to believe there will be) an accrual of benefits or forfeitures
tending to discriminate in favor of employees who are officers, shareholders or

who are highly compensated. (emphasis added)
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In the past, however, the law in this area has been administered on a case by
case basis, without uniform results in fact situations of a similar nature, As a
result, except in cases wheré actual misuse of the plan occurs in operation, the -
IRS {8 directed not to regulre a vesting schedule more stringent than 409
vesting after four years of employment with 5% additional vesting for each
gt the next two years, and 109 additional vesting for each of the following

ve years, ‘

If Congress had wanted to make the 4-40 vesting rule the standard, it could
have clearly done 80 and then stipulated certain exceptions under which the
other threé standards would apply. They clearly did not intend to do this. -

However, Rev. Proc. 756-49, as published by IRS on November 8, 1875, would
have accomplished procisely this result; le., the rule of 440 vesting would
become the standard and the three alternative vesting schedules stipulated
as the standards under ERISA could be used only under exceptional
circumstances. :

Rev. Proc. 75~49 prescribes three tests, one of which must be met in order
to avold the 440 vesting standard. -

1. Key Employee Test.—This test is applied only to an employer who has
been in existence less than seven years. In the case of corporations, this test
will generally be satisfled if the total number of the shareholder-employees and
the five highest paid officers is less than 80% of the total number of employees
in the prohibited group (officers, shareholders and highly compensated
employees.) '

2, Two To One.—This test is satisfled if the rank-and-flle turnover rate for the
sixty month period preceding the application for determination letter is no more
than twice as great as the prohibited group turnover rate.

3. The Si® Percent Test.—This test is satisfied if the rank-and-flle turnover
rate for the preceding sixty month period does not exceed 6%.

Published estimates by other consultants and actuaries indicate that less than
8% of the corporations in America can meet either one of these turnover tests.
Our own studies indicate that even 59 may be a high figure. We administer ap-
proximately 1,000 corporate plans and we haven't found a single one of our clients
who have been in existence seven years or longer who could meet elther of these
turnover rates. By conservative estimates, therefore, the 4-40 vesting standard
would be imposed on 959 or more of the corporate plans if Rev. Proc. 75~49
becomes effective. :

This seems to be a clear question of whether the intent-of Congress or the
arbitrary judgment of the IRS is to prevail.
~ On December 9, 1975, IRS issued Technical Information Release 1424 which
counters. Rev, Proc. 76-1. Rev. Proc, 76-1 states that IRS has agreed to reconsider
the requirements of Rev. Proc, 75-49, It further provides that during this interim
period, an applicant may request, in writing, that its application for an advance
determination letter be prepared without regard to the requirements set forth in
Rev. Proc. 75—49. However, such a determination letter will contain a caveat to
the effect that such letter is not a determination &8 to whether the vesting pro-
visions of the plan satisfy the nondiscriminatory requirement of Section 401(a)
(4) of the Code.

While we were all happy to get some relief from Rev. Proc. 7549, this is hardly
a suitable answer. A determination letter {s meaningless unless it covers the
vesting provisions of the plan. Any subsequent change would mean not only
amending the plan again to change the vesting schedule, it would mean changing
the actuarial assumptions and, therefore, the contribution requirements. In addi-
tion, communication material to the employees would have to be reprinted and
redistributed and all previously flled governmental reports would have to be
amended and refiled. All of these add layers of cost upon layers of cost and could
easily be the straw that breaks the back of the private pension system. According
to our preliminary studies, the 440 vesting standard would increase the cost of
vesting for the average employer by approximately 8589, compared to the cost
applicable under one of the three alternative vesting schedules of KRISA.

RECOMMENDATIONS

1, Rev. Proc. 16—49 should be rescinded immediately. A

2, According to the joint committee reports, the conferees have directed th
joint pension task force study group to examine problems of the inmer relation- -
ship of the vesting and the anti-discrimination rules carefully. Until these reports
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can be written, reviewed by responsible congressfonal committees and amend-
ments written to ERISA, IRS should be instructed to accept one of the three
alternative vesting schednles in KRISA as satisfying the nondiscriminatory re-
‘quirements, except under the following circamstances: ,

(a) .Where actual abuse hag existed in the past. .

(b) . Where the compensation of shareholder-employees plus the compensation
of any of the five highest pald officers who are not shareholders is 50% or greater
but less than 759% of the compensation of all covered employees, the rule of 4-40
should be applied. :

(¢) Where the compensation of shareholder-employees plus the compensation
of any-of the five highest paid ofticers who are not shareholders is greater than
76% of the compensation of all covered employees, vesting should be 10% a year

_beginning with the lirst year.

It will be immedlately apparent that the above recommendations do not include

‘any tests for turnover. It may be that the joint pension task force study group

can develop some meaningful studies which would indicate that final rules re-
garding vesting should Incorporate some element of turnover. However, in the
short period of time our firm has been working on this problem, we have been un-
able to develop any turnover test which we felt would he meaningful. One of the
major problems is that any comparison of turnover among the prohibited group
and rank-and-file employees is virtually meaningless by itself and the guides out-
lined above should prevent most discrimination for the following reasons:

1. The prohibited group is usually the older employees who have the longest
period of service with the company. Turnover materlally decreases with hoth age
and length of service so this group could be expected to always have much lower
turnover than rank-and-file employees. In addition, it is important to recognize
that people in the prohibitive group often have very limited job mobility since
their compensation is usually based on their value to the particular company for
which they have worked for a long period of time.

2. Many of the prohibited group may have started out as rank-and-file em-
ployees. This is particularly true in larger companies. This would tend to indicate
that diserimination does not exist whereas a comparison of turnover at a given
time would indicate the opposite.

3. 1t is our belief and experience that discrimination very seldom exists when
reasonable vesting standards are incorporated in a plan except where the com-
pensation of the shareholders and the other highest paid executives is a high per-
centage of the total compensation pald to all plan participants. We submit, there-
fore, that the above guidelines will prevent most discrimination and should be
adequate until more precise studies can be made.

4. No one set of guidelines for vesting can prevent all discrimination without
imposing unrealistic and costly vesting standards on plans which would cause a
large percentage to terminate. The small amount of discrimination which is not
prevented by reasonable guldelines such as those stipulated above will, by
necessity, have to be caught and stopped only upon audit.

The third problem area which I would like to briefly discuss with you today
deals with the annual reporting requirements. First of all, I would like to say that
we have been pleased to learn that a simplitied version of report form 5500 will
be available for use by employers whose plans cover less than 100 employees and
that such plans will not be required to file the accountant’s report, These are
certainly steps in the right direction, but unfortunately f£all short of solving some
of the very major problems in this area. With the new reduced eligibility require-
ments imposed by ERISA, a much larger number of plans will cover over 100
employees.

The proposed regulation prescribes a two-tiered opinfon by the accountant to
he included in the annual report which is filed with the Secretary of Labor. In
the case of the financial statements and schedules required to be included in the
annual report in accordance with Section 103(b), the accountant must render an
opinion as to whether the statements of plan assets and liabilities and income

‘and expenditures, and the related separate schedules, are presented fairly in
- conformity with generally accepted accounting prlnci

ples applied on a basis
consistent with that of the preceding year. The second tier of the opinion included
in the annual report provides that, In the case of the separate statements and
schedules required under Section 108(b) (3) of Part 1 of Title I the accountant
must render an opinion as to whether the individuals statements.and schedules
each presents fairly and in all material respeets the information contained therein
when considered in conjunction with the financial statements taken as a whole.
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It must be remmembered that a large percentage of all pension plans use banks
or other responsible corporate trustees or they are administered by an insurance
company or other responsible plan sponsor. The proposed regulations require
such banks, insurance carriers or plan sponsors to certify the accuracy of infor-
mation required to be transmitted to the plan administrator. Unfortunatelyy we
undeérstand from our friends in the accounting profession that such certification
will-not be sufficient for them to express the opinions required by the proposed
regulationi Unfortunately, the proposed regulations do not address this specific
problem. If accountants are required to audit the books and records of banks.
insurance companies and other responsible plan sponsors, an enormous amount of
useless expense will be incurred. : S ‘

We enviglon that if such a requirement is imposed that most banks and similar
institutions will actually have to butld additional offices to accommodate account-
ants who will constantly be auditing their books and records. Various estimates
of the cost involved in each plan have ranged from $400 to approximately $8,000
and our own accountants who represent one of the largest national firms of Ci’As
have estimated that such cost would be no less than $2500 for companies with
approximately 100 employees and could range as high as $6,000 to $8,000 for
companies with as many as 500 employees. In our opinion, such additional and
seemingly unnecessary cost will cause many companies to terminate their plans.
Act Sec. 103(a) (3) (B) very clearly states that in offering his opinion the ac-
countant may rely on correctness of any actuarial matter certified to by an
enrolled actuary, if he so states his reliance. While the subject of accountants’
opinion is somewhat out of my particular area of expertise, we are deeply con-
cerned about the cost impact on our clients, and it would seem that the prob-
lems could be largely eliminated by the regulations affirmatively stating that
the accountant may in rendering his opinion rely on the correctness of any finan-
cial information, the accuracy of which has been certified by : '

1. An insurance carrier or other organization which provides some or all of the
benefits under the plan, or holds assets of the plan in a separate account,

2. A bank or similar institution which holds some or all of the assets of the
plan in a common or collective trust or a separate trust or custodial account, or

3. A plan sponsor as defined in section 8(16) (b). As I am sure all of you recog-
nize the above language is copied directly from Act Sec. 103(a) (2) (A), (B) and
(C). Failure to take some positive action in respect to this problem could result in
a disastrous situation in respect to the private pension system.

Thank you.
[Exhibit A]
AMERICAN SOCIETY OF PENSION ACTUARIES,
Washington, D.C., October 29, 1975,
CHAIRMAN,

Taxr Forms Coordinating Committee, Internal Revenue Building, Washington,

"Dear 8ir: Pursuant to the release concerning the proposed annual report forms
for pension and welfare plans published in the Federal Register on September
30, 1975, the American Soclety of Pension Actuaries submits the following com-
ments and recommendations, ’

GENERAL OBSERVATIONS

1. Comment.—The deadline for comments is unreasonably short, an@ we here-
by request the period for comment be extended.

Rationale—As & result of this unexpected inclusion of substantial reporting
requirements for the vast number of smaller plans (fewer than 100 participants)
in this country, the dissemination of this fact alone could take several weeks.
The larger companies are organized with complete employee benefit staffs watch-
ing the promulgation of regulations and directjves, whereas the smaller com-
panies must wait for thelr various consultants and advisors to inform them of
new requirements. Proper time must be afforded the smaller companies, thelr
representatives and advisors, so that they will have an opportunity to make
informed comment and recommendations, '

2. Comment.—The due date for the forms should be extended for all reporting:
plans, with possible use of present reporting forms for all plans with plan years
beginning before January 1, 1976, o ‘

Rationalo~—~Whether or not we take into account Comment #1 above, these
smallér plans will have considerable difficulty in complying with the ‘due dates
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proposed for the first plan year. The report form, plus the schedules and attach-
ments, are voluminous, to say the least. Some plans will have been amended, but
most will not bave been by the time of the due date. Therefore, those that alter
theiy plans during the next year will not have the advantage of following the
format for completion of the annual report in the subsequent year. The data to
be gathered by the employer will come from his attorney, accountant, consultant,
banker, insurance agent, mutual fund salesman, etc. Will they be prepared to
furnish the required data? Will the employer know what all the data flowing to
him means? Will the employer be able to assimilate the instructions and coordi-
nate them with the data coming to him? The data, unfortunately, will come in
for each and every pension and welfare plan he has established. Stmply keeping
track of the material will be an accomplisment, .

The easy answer to the above problem for the employer.is to hire & consultant
or have someone else handle the reporting requirements. Can they handle it in
the time permitted by the first due date? If those reports are required as pro-
posed, the consultant (or other form preparers) will certainly require additions
to staff—staff which will be unskilled and in dire need of training.

Either way (l.e., the employer or his advisors preparing the forms), the cost
under this proposed method might very well cause terminations. If the first year
reporting due date were extended, we might be able to forestall unnecessary and
emotional decisions to terminate. :

8. Comment.—The decision not to have & separate simplified form for non-
Keogh pension plans and welfare plans with fewer than 100 participants should
be reconsidered.

Rationale.—~ERISA section 104 (a) (2) (A) provides the Secretary of Labor
with direct statutory authority to prescribe simplified annual reports for any
pension plan which covers less than 100 participants. Although the IRS report-
ing forms 4848 and 4849 were not the easlest forms to complete, experience has
been gained over the years so that complying. with their completion was not
impossible. The new form 5500, however, is cumbersome, complex, and lengthy.
Data must be gathered from the attorney (including interpretations of the cited
Act provisions throughout the form), the accountant, the trustee, the funding
vehicle, the insurance company, actuary, etc. The completion of this form, to-
gether with the new EBS-1 and PBGC forms, will result in expensive, and to
some extent overlapping reporting for small employers. We sincerely believe a
much stmpler version of Form 5500 could be developed for small plans with less
than 100 participants. Taking i{nto account the fact that the annual report form
must be filed every year, it becomes essential that a much simpler form be de-
veloped for small plans. The form for small plans should recognize that where
the information is contained in EBS-1 and PBGOC forms, answers should only
be required if that information is no longer timely. '

The cost to the small employer of this durlicate reporting to several agencles,
this burdensome gathering of data, this additional administrative function, this
compliance with completion of “searching” questions, and the repetitive answer-
ing of questions every year will certainly result in a discouragement of voluntary
establishing of private employee benefit plans—the opposite intention of Congress.

Speor¥10 ForM OBSERVATIONS _

All of the following remarks have reference to the Form 8500 although several
are also apropos as to Form 85500-K and should be considered as such,

1. Comment.—Discontinued defined benefit plans (sometiines referred to as
“frozen” plans or “wasting trusts”) should not be required to flle annual reports.

Rationale—Termination reporting requirements by the IRS, Labor Depart-
ment ?nd the PBCG for defined benefit plans are adequate without additional
annual reporting for terminated plans. The effect of such & burdensome re-
q}:!rle:nent would be to practically require distribution of assets upon termination
of plans.

2. Oomment.—The flling of the (1) Form 5500 or (2) the previous forms
4848, 4848A, 4849 and Schedule A (Form 4848) with IRS will depend upon the
employers’ plan year and taxable year, whereas flling of the Form 85500 with
the DOYL will ohsolete the Form D-2 for plan years beginning on or after
January 1, 1975. Surely, the flling of one form for both agencies can be achieved
this first year. In addition, the due date for flling with the DOL and the IRS
should be coordinated go that both agencies will have the same due date.

Rationale.—The purpose of this combined annual report is to eliminate dupli-
cation and relieve the employer or plan administrator from complicated report-
ing requirements. Having old forms and new forms required for the same periods
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is duplication in its worst form. In addition, having different due dates for the
two agencies causes confusion and is in direct conflict with the express purpose:
of simplification and consolidation of reporting requirements. ,

- 8. Oomment.—The first filing of the Schedule B will be for the year in which
the plan was subject to the minimum funding standards, whereas the filing of
the Form 5500 has earlier required filing dates. Coordination of the due dates
is required. Alternatively, the filing of Schedule B could be eliminated until the
year in which the plan is subject to the minimum funding standards., A better
solution would require the use of the old Forms 4848, 4849, ete., until such year:
a8 the plan becomes subject to the minimum funding standards. -

Rationale.—The same rationale as that shown in Comment #2 above is
appropriate for this Comment #8. The final solution to these diverse due dates
shott.xld make every effort to eliminate confusion, duplication, complexity and
Co8 -

4, Comment.—Forms 5501 and 5504 were not illustrated. Review of their
structure is also required in order to adequately comment on the forms
fllustrated. .

Rationale.—Not knowing the extent of the Forms 5501 and 5504 leaves us
in a state of flux as to their content, duplication, and their precise necessity. .
The review of these forms is essential to the review of the Form 5500, 5500-K, '
and Schedules A and B, - -

B. Comment.—Item 17(a) calls for a listing of each asset, with explicit de-
scription. XIs this essential, whereas both agencies are only seeking party-in-
interest transactions? Requiring only a listing of those transactions would be
more appropriate,

Rationale—Some plans will have extensive lists of assets—most of which
will not be party-in-interest transactions and of a non-prohibited transaction
nature. Requiring all assets to be listed is cumbersome, especially since a com-
plete statement of assets and liabilities is required in item 185.

BRECOMMENDATIONS FOR OWQAHON OF FORM 5500

1. Item 17(e) provides for a listing of each reportable transaction, yet the
word *“reportable” is not defined. It should be deflned in the instructions.

2. The term “multiple-employer plan” in ftem 4 is not defined in the instruc-
tions or in its references to the Code and ERISA. It should be defined in the
instructions.

8. Item 6(a) (1) should have instructional guidelines for the terms “fixed
benefit” and “flat benefit” as there is confusion among authors and practitioners
as to their meaning.

4. The instructions for item 7 should have the words, “who i8 or may become
eligible to receive a benefit” underlined or emphasized—for clarification of the
term, ‘“participant”. ) .

5. Item 13 leaves space for the explanation, whereas the instructions provide
for a statement on a sheet of paper. Where should the ‘yes” answer be
explained ?

6. Item 18 instructions ask for the reasons for changes in appointments.
Is this necessary reporting? It calls for a unilateral statement of a reason by
an employer/sponsor without the benefit of a rebuttal of that reason by the
removed appointee. How will this information be used by the DOL or the IRS?
The reason for the change should not be required.

7. Item 14 should have the words, “from the plan” underlined or emphasized
for clarification purposes.

8. Item 19(a) (11) should have the parenthetical phrase ‘‘(as defined fn Code
section 410(b) (1) (A))” following the words, “Statutory exclusions”, for clari-
fication of that term.

9. In the instructions, at item 2(b) the words, “for obtaining one.” should
be added following the words “see 1(b) above", for clarification reasons.

10. In the instructions, third paragraph, item 14, the word, ‘“or” should be
added before the words, “(2) persons whose . . .”._ .

11, Item 15(e) should have a parenthetical phrase added, stating “(used in
ithe opg:aglon of the plan)”, thus eliminating the need for the instruction for
tem '1 0 n;.

12, In the specific instructions to Schedule A, the first paragraph should be
identified “2(a)*. - 4

18. Item 15 requires a statement of assets and liabilities at current market
values. The general instructions require an accountant’s opinion as to whether
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" that informatfon has been presented in accordance with generally accepted

accounting principles. Since there are no generally accepted accounting princi-
ples that recognize the use of current-value balance sheets, the instructions
should be rewritten to make it clear that generally accepted principles are to be
overridden by the specific current-value requirement of the form,

14. The instructions indicate that the opinion of an independent qualified
public accountant as to financial information will not be required for plans with
less than 100 participants. No similar waiver is provided with respect to the
actuarial statement under ERISA §103(n)(4) and §103(d). The Act contem-
plates, however, that the actuary may rely on the financial information certi-
fled by the independent public accountant. ERISA §103(a)(4)(D). In the
absence of an accountant’s statement, the Instructions and the appropriate
regulations should provide that the actuary may rely on financial data provided
by the employer and certified by him to be correct.

15. ERISA § 301 and Internal Revenue Code § 412 require the maintenance
of a funding standard account for money purchase plans as well as defined_
benefit plans. Schedule B of ¥orm 5500 is not geared to providing information
for a money purchase pension plan to demonstrate compliance with the funding
requirements. A statement by an enrolled actuary is not really necessary for

——__a money purchase pension plan. The Instructions to Form 5500 and the regula-

<
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tions should provide that information to show compliance with the above-

referenced funding requirements will be supplied by the plan administrator for
money purchase pension plans and an ailternative Schedule B should be pro-
vided for such purpose. Even if an enrolled actuary is to provide such informa-
tion for a money purchase pension plan, an alternative form of Schedule B must
be developed.

16. Under the definition of “party in interest” at the end of the Instructions,
the second-to-last paragraph, respecting the Secretary’s power to issue regula-
tions, should be deleted. It is misleading as it stands, and it is wholly unneces-
sary. If the Secretary issues such regulations, then he can also change the
pertinent provisions of the itemization (A) through (I).

The above statements reflect our official position based on a review by a
committee selected to prepare same in the short perfod of time afforded us.

© We would like to reserve the right to comment more extensively, for the reasons

cited in our first comment under “General Observations”, after the closing date
for comments (October 30, 1975).
Respectfully submitted.

American Society for Pension Actuaries.

EXHIBIT B
IRS AND LABOR DEPARTMENT REPORTING FORMS—INTERNAL REVENUE SERVICE

Description Pre-ERISA Post-ERISA
Annusl return of fiduciary (1 form required for all trusjs or custodial ac- 990-P.... ..eeenn.- Discontinued.
counts having the same accounting period).
1dentification list of funds. .. .. .conneiccacaceacsissiasaararenaaezs Schedule A to 990-P..  Do.
Exempt organization business income tax return (unrelated businessincome). 9S0-T.._.__..___... Do.
ent for recipients of annuities, pensions or retired pav._........ e WP L.l " Do.
stat%ment mr rleciplents of lump sum distributions from profit-sharing and 1099R....... emanan Do.
retirement plans. ‘ ,
Annual reponpby certain payers of annuities and lump-sum distributions.. W-3P.___._........ Do.
Transmittal of income and tax statements. .. ... ... . ..cociaia ... o PN : Do.
Apoticstion for determination. lavestment of Lrust funds in stocks or secu- 4575............... Do.
rities of employsr, . : - :
Application for emplayer Identification. ... ... cceooeiiiiiiiiat S84 e
Application for determination individuatly designed plan................. AS73. L.l 5300 series
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- e ompioyed Individuals. .
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Annual Keogh Plan, (HR-10) Schedule K to .. s [ntgrmation.
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Flnandll"mto of employees’ pension or profit-sharing fund or fiduclary 4849... .. ........ Sg%
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NEw PosT-ERISA REQUIREMENTS
‘INTERNAL ‘REVENUE SERVICE

‘1. Notice to interested parties upon application for approval.

2. Notification to IRS that above notice was provided. -

3. Annudl: report of terminated participants with deferred vested benefit.
- 4, Terminated participant to receive notice of deferred vested benefit,

5. Notice of change in status—-Change in name or address, or report of termina-
tion, merger, consolidation or division. :

6. Actuarial statement—30 days before a merger, consolidation or asset
transter. K : P

7. Report of Actuary at least every 8rd year,

LABOR DEPARTMENT

1. Summary Plan Description to participants and Labor—if amended, due
every b years; otherwise, every 10 years.

2. Modification or changes—Notify Labor 60 days after change.

3. Modification or changes—Notify participants 210 days after plan year end.

4. Summary of Annual Report to participants 210 days after plan year end. -

5. Termination Report to Labor,

8. Opportunity for each participant to elect Joint and Survivor Annuity Option
at.early retirement—explanation in writing required.

-7. Denial of clajim in writing to participant, with right of review.

8. Report of Accrued Benefits and Nonforfeitable Benefits upon written request
of participants but not more often than once per year. '

9. Make available to participants—Copies of Plan Description, latest Annual
Reports, Trust Agreement, Bargaining Agreement or other documeént under which
Plan was established or is operated.

PENSION BENEFIT QUARANTY CORPORATION

1. Premium payment at inception of plan and annually.
< 2, Termination Report to PBGC—10 days before proposed termination date.
3. Notice to PBGC of *reportable event”.
4. Notification to employer each year if it is “substantial employer”.
0. Notify PBGC if “substantial employer” withdraws.
6. Annual Report to PBGC—may include items 3, 4, and 5 above.

RECORDKEEFING REQUIREMENTS

Employers required to keep records “sufficient to determine the benefits due or
which may become due to . . . employees.” This requires permanent records of
all employees, past and present, including those who have been separated from
service and could potentially be rehired.

Labor requires records kept to permit verification or clarification of the reports
for at least six years. EXHIBIT ©

CONSULTING FIRMS: MINIMUM ANNUAL FEE INCREASE DUE TO ERISA FOR 10 PARTIC|PANT-PLAN

' Pre- Post- Percent

Firm . ‘ ERISA ERISA increase

$250 )
300 425

350 $00 40

500 650 30

700 1, 000 40

BB e

250-30  300-500 v
B 2300 1350 2033

K e ——T ¢ 400

O i S 8 +350 350

¥ Plus $5 per participant.

3 Plus 7.38?0: pn&‘ipnnt

8 Plus 310 per participant, -
4 Only Inturance commission. . -
§ Plus $35 an hour after 10 hours,
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AMERIOAR INSTITUTE OF CERTIFIED PUBLIC AOCOUNTANTS,
New York, N.Y., January £9, 1976.
Hon. GAYLORD NELSON,

Chairman, U.8. Senate Seleot Committee on Small Business, Senate Opfice
Building, Washington, D.O.

DreAR MR. CHAIRMAN : Joint Hearing of the Senate Select Committee on Small
Business, and the Financial Markets Subcommittee and the Private Pension
Plans Subcommittee of the Senate Finance Committee.

The staff of the U.S. Senate Select Committee on Small Business has pre-
viously been advised that the American Institute of Certified Public Accountants
would welcome the opportunity to appear before the Committee in connectlion
with the above-referenced hearing. The AICPA representative was to have been
George R. Vogt, OPA, Chairman of the Accounting Standards Task Force on
Pension Funds. ’

I regret to advise you that Mr. Vogt has been hospitalized within the last
few days and will be unable to appear before the Committee. I also regret that,
because of the short time period between Mr. Vogt's untimely illness and the
date of the hearing, I have been unable to secure another individual from the
task force to take Mr. Vogt's place.

Although the AICPA will not be represented at the hearing, I am taking
the liberty of including in this letter certain observations and comments which
may be useful to the Committee and Subcommittees as' additional background
information. It should be noted that, in accordance with established procedures
of the AICPA’s accounting standards division, these comments are restricted
to those included in previous formal communications made by AIOPA task
forces dealing with pension plans.

The AICPA task forces have communicated with representatives of the
Department of Labor and Treasury on & number of occasions, both orally and
in writing, on matters related to the Employee Retirement Income Security
Act of 1974 (the “Act”).

Most of the recommendations made by AICPA task forces have dealt with
technical matters of accounting and auditing; however, in some cases those
technical matters have a direct impact on the cost and reporting effort asso-
ciated with complying with the Act, Major recommendations that, in my view,
{n:bs; have such a direct impact are briefly summarized in the remainder of this
etter.

In a letter of comment dated November 8, 1975, to the Chairman, Tax Forms
Coordinating Committee, on the release on Pension and Welfare Plans—An-
nual Information Returns/Reports (Federal Register, September 30, 1975), the
AICPA Accounting Standards Task Force on Pension Funds suggested that the
requirements for an accountant's report on plan financlal statements should be
deferred at least until such time as the Finanecial Accounting Standards Board
(FASB) issues a Statement establishing codified generally accepted accounting
principles for employee benefit plans. (This is presently under active study by
the FASB). The letter notes that it is possible that the FASB might require
changes in current generally accepted accounting principles and that *“This,
or other declsions by FASB, might create auditing and reporting problems
which would bhave to be solved by,the profession. The time constrainte imposed
by the Form (proposed Form 5500) in tandem with the uncertainties related
to FASB action are severe.” The letter does not specifically state that these
requirements may create cost and reporting burdens for plans, but, in my
opinion, that can reasonably be inferred from the comments.

That letter did, however, describe the severe time pressures which face
independent accountants during the firet few months of the calendar year and
continued: “In the midst of all this activity, the General Instructions require
independent accountants to accept engagements, plan the initial examinations
{which require more work than recurring audits), earry out the work, resolve the
accounting and audit’.uig problems that will arise, and submit reports by May
15. Bven if this were physically possible, it will impose a heavy burden on
independent accountants which will be reflected in unnecessarily high audit
fees. It will also burden plan administrators, who will be faced with preparing
a revised Form BBS-1 and plan summaries during the same time period.”

Accordingly, the letter concluded in this respect that ‘““The General Instruc-
tions should provide fur ihe flling of the Forms within 210 days of the end ot
the plan’s year, and make provisiona for an additional extension of time in
first year fllings.” (Emphasis supplied.)
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In a letter of comment dated December 18, 1975, to the Ofice of Employee
Benefits Security of the U.S. Department of Labor, on the release on Employee
Benefit Plans—Proposed Annual Reporting Requirements (Federal Register,
November 18, 1975), the AICPA Auditing Standards Task Force on Pension
Funds reafirmed the recommendations summarized above and stated its under-
standing that the Department of Labor intends to waive the requirement for an
audit of any employee benefit plan that has less than one hundred particlpants.
However, the letter also made the following observation, among others: “Al-
though we are not advocating a specific size criterion for employee benefit plans
subject to the Department’s flling requirements, we question the use of the
number of participants in a plan as the sole criterion for an audit requirement.
We believe consideration should be given to the use of other possible criteria, such
as the aggregate value of the plan’s assets as of the beginning of the plan's
reporting period.”

* * L * L ] L

I would be pleased to furnish the Committee with copies of the letters referred
to above if the Committee so desires. I would also be pleased to bring any
questions the Committee might have on these matters to the attention of the
appropriate AICPA task force.

Respectfully submitted.
THOMAS P. KELLEY,

Director, Accounting Standards.

[Whereupon, at 12:06 p.m., the committee was recessed to recon-
vene at 9:30 a.m., Tuesday, February 3, 1976.]

{
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- ERISA costs).

PAPERWORK REQUIREMENTS OF THE PENSION
REFORM ACT OF 1974

TUESDAY, FEBRUARY 3, 1976

U.S. SENATE, SuBcoMMITTEE ON PRrIvATE PENsION PLANS
AND SUBCOMMITTEE ON FINANCIAL MARKETS OF THE
CoMMITTEE ON FINANCE, AND THE SELECT COMMITTEE ON

SmaLL BusiNess
Washington, D.C.

The subcommittees and the select committee met at 9:38 a.m., pur-
suant to recess, in room 2221, Dirksen Senate Office Building, Senator
Gaylord Nelson (chairman of the Select Committee on Small Busi-
ness) presiding. '

Present : Senators Nelson, Byrd, Jr., of Virginia, and Javits,

OPENING STATEMENT BY SENATOR NELSON

Senator Nerson. This is the second morning of hearings on the.
paperwork and reporting burdens of smaller pension plans and the
Emj)loyee Retirement Income Security Act of 1974.

Yesterday, we heard some excellent testimony about the costs of
reporting to the approximately 685,000 smaller pension ])lans with
under 100 participants (that might reach double or triple the pre-

We also were informed that more than 5,000 defined benefit plans
terminated in 1975, out of a total of about 100,000 of these types of
plans, and there were and additional 2,500 terminations of profit-shar-
n pians during the first 9 months of last year.

ur first witness this morning is a member of the House of Repre-
sentatives who has had an active interest in this area, Mr. Erlenborn
of Illinois.

We have about 14 Senators from Small Business and Finance who
have indicated that they intended to be at the hearing this morning.
That is why we have delayed a few minutes in beginning.

Congressman Erlenborn. do you have any commitment that you need
to make? I am perfectly willing to let you start right now.

Mr. ErLenBorN. I have no commitment until about 10:30 in one of
my cominittee meetinss. '

Senator NeLso~. I don’t know how firm these commitments are and
I don’t waunt to delay any of the witnesses unnecessarily. If you would
like to start your testimony so you can get back to the House, fine.

Mr. ErLENBORN. Fine, -

Senator NerLsoN. Congressman Erlenborn, do you have a prepared
statement ¢

(80)
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STATEMENT OF HON. JOHN N. ERLENBORN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. ErLExBorN. I do, Senator. .
Senator NELsoN. That will be printed in the record and you may

proceed as you desire.

Mr. ErLENBORN. Mr, Chairman, I am grateful for the opportunity
to appear before this joint hearing to discuss the impact of pension
legislation on small businesses.

I have compared the redtape surrounding the Employee Retirement
Income Security Act, known as ERISA, to barnacles on a ship, Unless
regularly removed from a_ship’s hull, barnacles can retard a ship’s
progress through water and hasten its deterioration. Likewise, if Con-
gress allows the executive branch to slap layer upon layer of redtape
on ERISA, a good law will become an intolerable burden, forcing
many employers to abandon “{)rivate employee pension ﬁrograms.

I am a coauthor of ERISA, the House version, which is also called
the Pension Reform Act, though some in the pension business took
exception to the fact that we claimed there needed to be reform.

As most of the members of the Senate committees know full well, our
intention in writing the law was to protect the interest of employees
who are promised benefits from pension and welfare plans.

The law was uniquely a congressional project, not an administration
concept. In fact, the Departments of Labor and Treasury did not
become really active until the bill was in the conference committee.

Although it is unusual for Congressmen to spend much time with
legislation after it is signed by the President, my colleague, John Dent,
and I have made ERI§?& an exception. Congressman Dent, chairman
of the House Labor Standards Subcommittee, and I, the ranking
minority member, began holding oversight hearings early in 1975.
In addition, we assigned two professional staff members full time to
monitor the implementation process.

Many of you are familiar with the provision in the pension law that .

reqéxired administrators to file descriptions of their plans with the
Labor Department by January 1,1975, unless the deadline was delayed.
The deadline was moved to August 31, However, there was no joy in
the pension world. The Labor Department had created a 20-page
monster, offictally called the EBS-1 form, which pension plan adminis-
trators would have been required to fill out in order to satisfy this
reporting provision. The form was not computer compatible and called
for essay-type responses, which would require the Department to per-
form the impossible task of not only reading each form, but also in-
terpreting each one.

n addition, the Department was preparing to demand that a second
set of EBS-1 forms be submitted just 4 months after the first sub-
mission. Spokesmen for small pension plans said the cost of filling out
this form would be substantial—in some cases too costly to continue
their plans, The EBS-1 form would cost at least $700 to fill out, and
that would be only one of at least a dozen forms required by ERISA.

Our purpose had been to ﬂrotect pension plans, not regulate them
out of existence. Yet I think the original EBS-1 form would have
done just that, regulate them out of existence. And for what reason ?
The Labor Department would never read 2 million, 20-page forms.

L 4



91

Fortunately our complaints were heard in the Labor Department.
First, it decided that administrators could simplg ignore pages 8
through 20 on the initial submission as long as the full 20 pages were
completed the second time around. However, the Department sub-
sequently scrapped the monster and came up with a substitute—a
six-page, computer-compatible form said to be fairly easy to under-
stand and fill out. .

The remaining problem is that the Department still holds to the
May 30 deadline this year for submission of the second set of EBS-1
forms, I might say that many plan administrators have suggested
that, rather than having one filing date for all-dplans since the plans
are being amended to conform with the law and usually this is done
to conform with the plan-year than an arbitrary reporting date, it
might make more sense to require these forms to be filed at the time
the amendments have been completed and the plan-year begins.

Senator NELsoN. In your oversight hearings on the other side, did
you raise that specific question ¢ )

Mr. ErLenBorN. That question was raised and it was suggested by
a number of plan administrators, and I have done a good deal of
speaking to people interested in the pension law around the country
and often this is suggested. )

Senator NeLso~n. What kind of response did you get from the Labor
Department
_ Mr. ErcensorN. So far the Labor Department does not respond
very favorably. :

ggnator NEeLsoN. Did the %ive any reasons for their objection to it?

Mr. ErLENBORN. ‘Well, lyt nink there is a problem of a difference
between the fiscal year as far as tax matters are concerned and the
plan-year. Possil;lg Commissioner Alexander later, when he testifies,
may be able to address himself to this point, but I think that this
was one of the points raised, that plan-years and the tax-years may
not coincide. There may be some problem. '

But it seems to me that if we are looking for a plan description,
it would be best to get the plan description after it has been amended
to conform with the law. --

In November the law ran into more 1prob_lemsr—the proposed 5500
annual reporting from and two Internal Revenue Service procedures.
Included in the Labor Department’s 5500 form is a requirement for
an accountant’s opinion. It is estimated that the requirement would
have cost even the smallest of plans at least $1,000.

This accountant’s opinion provision also would have led to the
termination of many small plans. You can imagine a few plans with
only a few participants and, who are only contributing a few thousand
doliars every year. If they would have to spend $1,000 annually for
an accountant’s opinion, it would not justify continuation of the plans
obviously.

Senator NersoN. When you say “accountant” are you using that
term as a word of art? Are you talking about a particular——

Mr. ErLENBORN. It would probably have to be a CPA opinion, and
the opinion, I understand, would also, as I am led to understand, be
different than the normal accountant’s opinion, would have to in-
clude—and this was the original requirement, it is not now—but would
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have to include the accountant’s opinion that the plan has conformed
to the requirements of ERISA,

I would also point out this was a requirement of the Labor Depart-
ment, not of the Treasury Department. Mr. Alexander in our over-
sight hearings did make that clear to our committee.

Again I must point out that the L.abor Department would never
be able to read 2 million accountants’ opinions every year. -

Two House subcommittees held oversight hearings late last year
at which this proposed form was discussed. John Dent and I spent
several hours with former Secretary of Labor John Dunlop lobby-
ing for a change in the regulation. At the same time two Senators on
the committee here, Chairman Nelson and Senator Long, and also
Senator Bentsen, wrote to the then-Secretary, urging him to spare
small pension plans from this crushing paperwork burden, which is
80 to 95 percent of the total number of plans.

In December Mr. Dunlop told us that the Department was not
likely to require accountant's opinions from plans with fewer than
100 participants. Furthermore, he stated that the Department was
developing 5500-C, a simplified two-page annual report for plans with
fewer than 100 participants, This form, the 5500 form, and the EBS-1
form are to be mailed to pension administrators in March,

With Labor Department troubles subsiding, we sailed ERISA into
Treasury Department waters. IRS Revenue Procedure 75-49 was made
immediately effective, as IRS procedures are, without any opportunity
for prior public comment. I believe that 7549 clearly is an attempc
to override the intent of Congress. I know of no one on our House
committee who does not share this opinion.

In ERISA we set out a choice of three vesting schedules. Also, we
wanted to be certain that plans not qualifying for tax purposes prior
to LRIS A because they discriminated against lower echelon employees
could not qualify under the new law.

To prevent such discrimination, we stated that thoss plans would
be required to follow the older Internal Revenue Code nondiscrimina-
tion provision, and in the report we added “in no event greater than
a 440 schedule,” that is, 40 percent after 4 years.

However, the IRS has devised tests to determine discrimination,
the effect of which is to apply the 4-40 vesting schedule to virtually
all plans, regardless of whether they qualified prior to ERISA. In
addition, the IRS failed to define certain key terms in the test, such
as “highly compensated employees”.

We have received hundreds of letters concerning this ru’ing and I
am certain the Senators have as well. A Dallas, Tex.. mar was more
than curt with his criticism, He wrote, “If the 440 vesting plan is
adopted regarding pension funds, it will not apply to us as we will
drop our pension.’ | '
_In December the IRS reaponded to these complaints, and I would
like to compliment both the Treasury and Labor Departments for their
cooperation and willingness to respond to criticism, However, I be-
lieve that the IRS’ action concerning 7549 still is not in line with
congreseional intent though Commissioner Alexander told me this
morning before the hearing that I should look at the action they took
yesterday, and I am looking forward to seeing what that action was.
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Another IRS procedure, 75480, which deals with social security off-
set nlans, svems to miss the mark as badly as 75-49. The agency has
been unable to identify the lawful basis for issuing this procedure.

My point is that ERISA has many leaks, some which Congress
created and can repair, and I might say much of the reporting require-.
ments are spelled out in the law and we ought to look carefully at this.
We ought also to see if in passing the law we required too much paper-

work. However, we gave a good deal of authority to give exceptions for

smaller plans, realizing the burden would be the greatest on them.
However, with the Labor Department drilling additional holes, many
employers are going to abandon ship before long,

I believe the IRS’ confusing indecisiveness with 75-49, for example,
is causing significant damage to the pension system. The Pension Bene-
fit Guaranty Corporation, which administers the pension plan termina-
tion insurance program, has received 5,035 termination notices during

1975, mostly from small plans. This termination rate is more than four
times—almost five times—greater than the corporation had predicted.

I must agree with Lawrence Smedley, AFL~CIO Associate Social .

Security Director, who stated that a contributing factor to these ter- .

minations—Dbesides adverse business conditions, business failures—was
the anticipation of higher employer costs under ERISA. . '
In June 1975 Chairman Dent and I introduced H.R. 7597, which

attempts in the following manner to rescue small businesses from this
tidal wave of ERISA l‘e(ﬁape:

It mandates—rather than offering the option of reporting—simpli-
fied reports for benefit plans with fewer than 100 participants.

It gives Congress the right to reject proposed ERISA regulations
prior to their going into effect, if it believes the regulations do not
follow the intent of Congress. A

I believe, Senator, we have precedent for this in the Higher Educa-
tion Act. You may recall not too long ago, last year, we reviewed title
I-X regulations having to do with sex discriminations and we have the
riﬁht in whole or in part to reject those. And we have done this in
other acts to give Congress the power to review and reject regulations
before they become effective. ]

Senator NeLso~. Does your legislation vest that responsibility in the
vote in each body or is it within the committee itself?

Mr. ErLENBORN. No, it is & vote within each body.

Senator NELson, Within a certain period ¢ 4

Mr. ErLENBORN. As I recall, I believe we had a 60-day period.

Senator NeLsoN, May I ask, what is the status of that bill #

Mr. ErcenporN. That bill has passed the subcommittee unani-
mously, the full committee unanimously, and is awaiting action in the
Rules Committee., I might add that it has been lobbie against and
0£posed bﬁ' both the Treasury and Labor Departments. We are hoping
that maybe this year we will have an opportunity to convince them
that there are good provisions in H.R. 7597 and before we get to the
floor get some agreement with those Departinents and support from
the administration.

But so far, officially on the record, both Departments have advised
the chairman of the full committee, Mr. Perkins, that they are opposed

07-538—76—-7
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to sweeping and substantive amendments to ERISA. That was 6
months ago. They may be changing their mind, I hope. L
Of course, we would welcome your consideration of this legislation
once it passes the House, but regardless of whether it is done legis-
latively, I believe the Labor and Treasury Departments should re-
form their ERISA implementation process in three W&{S. I might add
that these cost-saving reforms could be undertaken by all Federal
agencies, I think they are rather universal in their applications.
First, agencies should cease accumulating “might-need” informa-
tion. As in the case of income forms, agencies could require businesses
and individuals to maintain certain records in case there is a need for
additional information.
Limiting the Federal packrats would definitely cut down on govern-
ment waste. Let me relate one example. Under the law that preceded
ERISA, the Welfare and Pension Plan Disclosure Act, more than 1
million employee benefit forms weve submitted to the Labor Depart-
ment. The forms were not read—were not even filed. They were shoved
into dozens of boxes, sometimes in the original envelopes they came
in, and stored inside a government building in Silver Spring, Md.
Pension plan money, which should have put food in a retired em-
ﬁloyee’s table, was used instead to fill boxes with useless redtape. We

-had & GAO accountant back in the mid-1960's who said the Labor

Department was more than 3 years behind in filing. They had 3-years’
accumulation of forms in boxes that had never been filed.

_Next, prior to drafting proposed forms agencies should seek the ad-
vice of legislators and of people who must eventually fill out these
forms. Perhaps the roles of agency advisory committees—which almost
every law, including ERISA, provides—could be expanded in this
area. Agencies should take advantage of the knowledge and experience
that these people possess.

) It is not constructive to have a well-intentioned bureaucrat, who is
isolated from the outside world, dream up a 20-page monster form,
and then give the public 30 days to recover from the shock.

Last week Congressman Dent, Congressman Charles Vanik and I
appeared before the Commission on Federal Paperwork., It was a
unique experience because one of the members of that Commission is
Comnissioner Alexander and it placed him in the position of being
at the dias and I was at the witness table, and he was very kind to me,
I must say, because possibly the roles will be reversed.

Senator NErLsoN. That is why you are being kind this morning, is
that right? [Laughter.]

Mr. ErLENBORN. That’s right,

I heartily support a suggestion of my colleague, Charles Vanik, who
told the Commission that agencies should request information only
after it is determined that it can be obtained through other than costly
méthods, _

Finally, I wish to commend the joint committees for overseeing the
pension. I firmly believe that together the two Houses of Congress and
the Labor and Treasury Departments can scrape the redtape from
ERISA, so that it is a law that encourages rather than constricts and
discourages pension plan benefits. '

Senator Nergon. Thank you very much, Congressman Erlenborn,
for your very thouultful and valuable contribution to this discussion
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about the problem of paperwork in general, and particularly the prob-
lem of paperwork stemming from the new pension law.

As one who is interested in ERISA I appreciate how far along you
have gone in trying to tackle this question, I am head of the subcom-
mittee on the Senate side on that and we had thought we could get
hearings going last year; but didn’t get around to it until now. But I
think your testimony is very useful to us and we will want the com-
ments of the agencies on the suggestions that you have made in your
testimony, as well as their comments on the legislation that you have

proposed over on your side.
So thank you very much for taking your time to come over.
Mr, ErcenBorN. Thank you very much, Senator Nelson,
[The prepared statement of Congressman Erlenborn follows:]

STATEMENT BY JOHN N. ERLENBORN, A REPRESENTATIVE IN CONGRESS FROM THE
STATE oF ILLINOIS

Mr. Chairman, I am grateful for the opportunity to appear before this joint
hearing to discuss the impact of pension legislation on small businesses.

I have compared the red tape surrounding the Employee Retirement Income
Security Act, ERISA, to barnacles on a ship. Unless regularly removed from a
ship’s hull, barnacles can retard a ship’s progress through water and hasten its
deterioration. .

Likewise, if Congress allows the Executive Branch to slap layer upon layer of
red tape on ERISA, a good law will become an intolerable burden, forcing wmany
employers to abandon private employee pension programs. ‘

I am a co-author of ERISA, also called the Pension Reform Act. As most of
the members of this Senate body know full well, our intention in writing the
law was to protect the interest of employees who are promised benefits from
pension and welfare plans.

The act covers about 2 million employee benefit plans, including at least 500,000
pension plans. Approximately 90 to 95 per cent of these plans have fewer than
100 participants.

The law was uniquely a Congressional project, not an administration concept.
In fact, the Department of Labor and Treasury did not become active until the
bill was in the conference committee.

More intense administration involvement began on Labor Day, 1974, when
ERISA sailed out of the White House,

Although it {s unusual for Congressmen to spend much time with legislation
after it is signed by the President, my colleague, John Dent, and I made ERISA
an exception. Congressman Dent, Chairman of the House Labor Standards Sub-
committee, and I, the ranking minority member, began holding oversight hear-
ings early in 1975. In addition, we assigned two professional staff members to
monitor the implementation process. -

As you will see, this aggressive oversight has proven to be valuable, but not a
panacea.

The implementation problems surfaced initlally in the Labor Department.

Many of you are familiar with the provision in the pension law that required
administrators to flle descriptions of their plans with the Labor Department by
January 1, 1975, unless the Department chose to delay that deadline.

The deadline was moved to August 31, However, there was no joy in the
pensfon world. The Labor Department had created a 20-page monster, officially
called the EBS-1 form, which pension plan administrators wounld have been re-
quired to fill out in order to satisfy this reporting provision. The form was not
computer compatible and called for essay-type responses, which would require
the Department to perform the impossible task of not only reading each form,
but also interpreting each one, -

In addition, the Department was prevaring to demand that a second set of
EBS-~1 forms be submitted just four mc iths after the first submission.

Spokesmen for small pension plans said the cost of fllling out this form would
be substantial—in some cases, too costly to continue their plans, The EBS-1
form would cost at least $700 to fill out, and that would be only one of at least
a dozen forms required by ERISA.
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Our purpose had been to protect pension plans, not regulate them out of ex-
istence. Yet this is what the original EBS-1 form would have done. And for
what reason? The Labor Department would never read 2 million, 20-page, forms.

Fortunately, our complaints were heard in the Labor Department. First it
decided that administrators could simply ignore pages three through 20 on the
lnitla}i submission, as long as the full 20 pages were completed the second time
around.

However, the Department subsequently scrapped the monster and came up
with a substitute—a six-page, computer compatible form, said to be fairly easy
to understand and fill out. '

The remaining problem is that the Department still holds to the May 80
deadline this year for submission of the second set of EBS-1 forms. The Depart-
ment remains inflexible despite the fact that many administrators will be fllling
out the form again within a few months of that date because they will be chang-
ing their plans to conform with ERISA.

In November, the law ran into more problems—the proposed 5500 Annual
Reporting form and two Internal Revenue Service procedures.

Included in the Labor Department’s 5500 form is a requirement for an ac-
countant's opinion. It is estimated that the requirement would have cost even
the smallest of plans at least $1,000.

This accountant’s opinion provision also would have led to the termination of
many small plans, a result directly contrary to the law's intent. Again I must
point out, the Labor Department would never read 2 million accountant’s opin-
fons every year. -

Two House subcommittees held oversight hearings late last year at which this
proposed form was discussed. John Dent and I spent several hours with former
Secretary of Labor John Dunlop, lobbying for a change in the regulation, .

At the same time, two Senators here today, Chairman Nelson and Senator
Bentsen, along with Senator Long, wrote to the then Secretary, urging-him to
spare small pension plans from this crushing paperwork burden.

In December, Mr. Dunlop told us that the Department was not likely to require
accountant’s opinions from plans with fewer than 100 perticipants. Furthermore,
he stated that the Department was developing 5500-C, a simplified two-page
annual report for plans with fewer than 100 participants. This form, the 5500
form, and the EBS-1 form are to be malled to pension administrators in March.

With Labor Department troubles subsiding, we sailed ERISA into Treasury
Department waters.

IRS Revenue Procedure 7549 was made Immediately effective, without an
opportunity for prior public commment. I believe that 76-49 clearly is an attempt
to override the intent of Congress. I know of no one on my committee who does
not share this opinion.

In ERISA we set out a choice of three vesting schedules. Also, we wanted
to be certain that plans not qualifying for tax purposes prior to ERISA because
they ldlscx-imlnated against lower echelon employees could not qualify under the
new law,

To prevent such discrimination, we stated that those plans would be required
to follow the older Internal Revenue Code non-discrimination proviston but in
no event greater than a 440 schedule,

However, the IRS has devised tesis to determine discrimination, the effect
of which 18 to apply the 4-40 vestiug schedule to virtually all plans, regardless
of whether they qualified prior to ERISA. To make matters worse, there appears
to be no rational basis for the test standards. 8o far, the IRS has been unable
to furnish us with criteria for these standards.

In addition, the IRS failed fo define certain key terms in the test, such as
“highly compensated employees.’” -

We have received hundreds of letters concerning this ruling. A lawyer from
Lansing, Michigan, who establishes and maintains retirement funds for small
businesses, wrote “the Internal Revenue Service should withdraw altogether its
unreasonable position taken by 75-49. The position of the SBervice, even if it did
not flagrantly disregard the specific statutory provisions, would create an un-
necessarily burdensome, expensive and time-consuming process . . .”

A Dallas, Texas man was more curt with his criticism. He wrote, “If the 4-40
Vesting Plan 18 adopted regarding pension funds, it will not apply to us as we
will drop our pension glan.” )

In December, the IRS responded to these complaiais. And I would like to
compliment both the Treasury and Labor Departments for their cooperation
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and willingness to respond to criticism. However, I believe that the IRS’s action
concerning 75-49 still is not in line with congressional intent, - _

First, the agency announced that it was suspending 76-49. During the suspen-
sion period, the agency told pension administrators, 75-49 may be reinstated,
but for the moment, they could follow 75-49 or an alternative.

Then last month, we had word that the suspension will be amended and pension
administrators will have their choice of these four alternatives: follow 75-49;
follow 75-49 with the recognition that the regulation may be changed; follow
the facts and circumstances as had been the case with the IRS in the past; and
or follow their last letter of determination. .

lgoweger. 75-49 1s still being considered as a possible replacement for all the
alternatives. . ~

Another IRS procedure, 76-480, which deals with Social Security offset plans,
seems to miss the mark as badly as 75-49. The agency has been unable to identity
the lawful basis for issuing this procedure.

My point 1s that BRISA has many leaks, some which Congress crejted and
can repair. However, with the Labor and Treasury Departments drilling addi-
tional holes, many employers are going to abandon ship before long.

I belleve the IRS's confusing indecisiveness with 75-49, for example, 18 caus-
ing significant damage to the pension system. The Pension Benefit Guaranty Cor-

poration, which administers the pension plan termination insurance program, ---

received 5,085 termination notices during 1975, mostly from small plans, This
:ﬁrmei‘;]ation rate is more than four times greater than the corporation had pre-
cted.

I must agree with Lawrence Smedley, AFL-CIO Assoctate Social Security
Director, who stated that a contributing factor to these terminations—besides
business failures—was the anticipation of higher employer costs under IRISA.

In June of 1975, Chairman Dent and I introduced H.R. 7897, which attempts
in the following manner to rescue small businesses from this tidal wave of
ERISA red tape: it mandates simplified reports for benefit plans with less than
100 participants; it gives Congress the right to reject proposed ERISA regula-
tions prior to their going into effect, if it believes the regulations do not follow
the intent of Oongress.

In addition, H.R. 7597 deals with other problems in ERISA, which affect bus-
inesses of all sizes. The bill amends sections dealing with prohibited transac-
tions, employer liability, and termination insurance.

H.R. 7507 has been unanimously reported out of subcommittee and the full
Bducatton and Labor Committee. In spite of Labor and Treasury Department
opposition, the bill is expected to reach the House floor early this year.

Of course, we would welcome your consideration of this legislation. But re-
gardless of whether it is done legislatively, I belljeve the Labor and Treasury
Departments should reform their ERISA implementation process in three ways.
1 migiht add that these cost-saving reforms could be undertaken by all Federal
agencies.

First, agencies should cease accumulating “might-need” information. As in the
case of income forms, agencles could require business and individuals to main-
tain certain records in case there is a need for additional information.

Limiting the Federal packrats would definitely cut down on government waste.
Let me relate one example. Under the law that preceded FRISA, the Welfare and
Pension Plan Disclosure Act, more than one million employee benefit forms were
submitted to the Labor Department. The forms were not read . . . not even filed.
They were shoved into dozens of boxes and stored inside a government bnilding
in Silver Spring, Maryland. Pension plan money, which should have put food on
a retired employee’s table, was used instead to fill boxes with useless red tape.

Next, prior to drafting proposed forms, agencies should seek the advice of leg-
islators and of people who must eventually fill out these forms, Perhaps the roles
of agency advisory committees—which almost every law, including ERISA, pro-
vides—could be expanded in this area. Agencles should take advantage of the
knowledge and experience that these people possess.

It 18 not constructive to have a well-intentioned bureaucrat, who is isolated
from the outside world, dream up a 20-page monster form, and then give the
publie 80 days to recover from the shock.

Yast week, Congressman Dent, Congressman Charles Vanik and I appeared
before the Commission on Federal Paperwork. I heartily support a suggestion of
my colleagve, Charles Vanik, who told the Commission that agencies should re-
quest information only after it is determined that it can be obtained through other
than costly methods.
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Finally, I wish to commend this group for overseeing the pension law. I firmly

- — believe that together thé two 'houses of Congress and the Labor and Treasury

Departments cah scrape the red tape from ERISA, so that it is a law that en-
courages rather than constricts and discourages pension plan benefits.

. Senator NeLsoN. Qur next witness will be the Honorable Donald C.
Alexander, Commissioner of Internal Revenue Service, accompanied
%yA.lvm D. Lurie, Assistant Commissioner of Employee Plans and

xempt Organizations. ‘ e -

STATEMENT OF DONALD C. ALEXANDER, COMMISSIONER, IN-
TERNAL REVENUE SERVICE; ACCOMPANIED BY ALVIN D, LURIE,
ASSISTANT COMMISSIONER, EMPLOYEE PLANS AND EXEMPT
ORGANIZATIONS; AND CHARLES L. SAUNDERS, JR., DEPUTY

~ CHIEF COUNSEL - . ' ‘

Commissioner ALExaNDER. I am also accompanied, Mr. Chairman,
by Mr. Charles L. Saunders, Jr., on my left, the Deputy Chief Counsel.
" Senator-NetsoN, The committees ag)lpreciate your coming in this
morning to discuss this important problem. I am well aware that you
as Commissioner have been conscious in particular of the prablem of
small businesses in many, many ways, so we are happy to have you
here this morning,

Asa preliminaxiy, at some stage I would like to have you comment on
a letter from the Interstate Drop Forge Co., of Milwaukee, Wis. They

Liave 350 employees. _ :
Here is what the compzm¥l said. I will just read part of the letter,

which is two pages long, and have it inserted in the record :

Late in the summer of 1974, the President signed the “Employee Retire-
ment Income Security Act of 1974” into law, I don’t think that at the time any of
us had any idea of what a costly piece of legislation this would become.

By the end of February 1975, our Company had completely amended our two
non-contributory-pension plans to comply with the law at a cost of $10,260 in
actuarial and legal fees. ‘

By the end of December 1975, we had almost completed the required employee
handbooks at a cost of $18,800 in fees to a communications consultant who at our
request only provided us with a rough draft of the handbook. We did the rest
of the work. Although we baven’t gone to press yet, we estimate that it will
cost about $2,000 to have the books printed. '

The law also requires that every welfare plan—no matter how many
participants; no matter whether it is contributory or non-contributory—have a
plan document available for the employee’s fnspection. Our legal fees to comply
with this part of the law were $8,600.

In additdon, we needed an administrative manual for each pension plan so that
ouL_,eﬁpzlggees could understand how to administer the plans, The legal fees
were $4,200.

'The total of the costs listed above is £38,260. This does not include the cost of
our own people’s time in attending various seminars, meetings with our com-
munications consultant, and meetings with attorneys. Since our current employ-
ment is slightly over 850 people, we have already spent about $100 per employee
to comply with ERISA.

[The letter referred to by Senator Nelson follows:]

INTERSTATE DROP. Forge Co.,
Milwaukee, Wis., January 14, 1976.
Hon. GAYLORD NELSON,

Senate Office Building, Washington, D.0.

DEeAR SENATOR NELSOXN: Late in the summer of 1974, the President signed the
“Employee Retirement Income Security Act of 1974”, into law. I don't think that
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at the time any of us had any ides of what a costly plece of legislation this would

become. .. \ , .
By the ¢nd of February 1975, our Company had completely amended our two
non«ycontrlbutory pension plans to comply with the law at a cost of $10,260 in

actuarial and legal fees. . ‘ L

By the end of December 1975, we had almost completed the required employee
handbooks at & cost of $18,300 in fees to a communicatjons consultant who at our
request only provided us with a rough draft of the handbook. We did-the rest
of the work. AJthouglllx vtv’go lizveﬁg tg%x.le to press yet, we eéstimate that it will cost
about $2000 to have the p ‘ . .

The law also requires that every welfare plan—no matter how many
participants; no matter whether it is contributory or non-contributory—have a
plan document available for the employee's inspection. Our legal fees to comply
with this part of the law were $3500, ‘

In addition, we needed an administrative manual for each pension plan so that
our employees could understand how to administer the plans. The legal-fees
were 00. . i .

Th%tal. of the costs listed above is $38,260. This does not include the cost of
our own people’s time in attending various seminars, meetings with actuaries,
meetings with our communications consultant, and meetings with attorneys.
Since our current employment is slightly over 350 people, we have already spent
about $100 per employee to comply with ERISA, o

So much for history. We must now turn to you for help in the following pending
matters: :

1. Revenue Procedure 75-49, Guidelines for Advance Determinations. on
Vesting Schedules, was issued in November 1975. 1t requires that each employers
seeking an advance determination letter on its pension plan either prove that
the turnover rate of rank-and-file employees is not greater than 2 times that of its
officers and/or 5% shareholder-employees or comply with the ‘tour-forty” vesting
schedule prescribed in the Revenue Procedure. Not only would Revenue Procedure
75-49 create a substantial burden for plan administrators but it would not ac-
complish its intended purpose of preventing discrimination against rank-and-file
employees. .

Technical Information Release 1424 1ssued December 9, 1975 permits processing
of advance determination letters. Any advance determination letter issued to the
applicant will then contain a caveat to the effect that tho letter is not a deter-
mination as to whether the plan satisfies the requirements of Rev. Proc. 75-49.

I urge that you exercise your infiluence to see to it that Revenue Procedure
79-49 is repealed. -

2. The IRS also issued Revenue Ruling 75-480, a modification to Revenue
Ruling 71-446, in November 1975. Under this ruling, offset plans may no longer
calculate the social security offset for early retirement by the pro-rata method
which assumes constant future earnings. The “zero future earnings” assumption
for determining the social security offset must be used. This change will cause the
unnecessary expenditure of tiime and money to conform many existing plans
which do not presently violate ERISA. .

3. Regulations issued by the IRS in September 1973 change the initial content
of ERISA as to joint and survivor annuitfes so that both of our plans which have
already been rewritten to comply with the law will have to be amended to comply
with the temporary and proposed regulations. ’

I hope I have made it obvious that I am irritated by not only the costs but the
administrative burden of this wave of legislation by regulation. It is apparent
that the plan administrators in other companies are even more irritated than I
am since there have been over 5000 pension plan terminations since the passage of
ERISA. Instead of complying with the rules in the new law these companies have
decided to not have pension plans at all.

I am posting a copy of this letter on our employees’ bulletin board and will do
the same with a copy of your reply.

Yours truly, :
JorN R. PHILLIPS,
Treastirer,

»
Senator Nersox. I have no reason to doubt this the expenditures the
company says it made. If this is an accurate computation of the costs—
not including the overhead costs of their own employees—it is & real
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shocker to me. ‘As one who conducted the hearings and was an advocate
of the pension reform legislation, I think if I had known all this trou-
ble' was oir;i to come from it, 1 would have voted against it on the
ground tﬁatl e cure is worse than the disease. I

_Now, could you'comment on that$ . _ o

- Commissioner ArgxaNpER. Well, Mr. Chairman, I would hesitate to
comment upon the size of the fees charged by the entities described in
that letter, whether the fees are reasonable or whether under some
circymstances théy might be a little high. i

ERISA has been called the “full employment act for actuaries. ac-

countants and lawyers” not without some reason. I am sure that Con-
gress was aware that additional costs would be imposed upon emquy-
ers by reason of the fact that additional requirements would be placed
upon employers to secure certain promises implicit in retirement plans,

- which are.the joint responsibility of the Department of Labor and the
Internal Revenue Service, and welfare plans, which were described

Ia;* nll)gment ago, and which are the responsibility of the Department of
2.D0rT, :

The costs that you described, Mr. Chairman, are disturbing. The
administrative offices in the Department of Labor and in the Internal
Revenue Service having responsibility for implementation of ERISA
have a responsibility to see to it that that implementation is not so op-
pressive, 18 not so burdensome, is not so expensive as to call for
termination of retirement plans. .

I think, Mr. Chairman, that in the statement which I would like to
file with your committee, but not read to you, we do bring into per-
spective this particular problem as to whether plans are terminating,
as to whether the small plan is indeed disappearing from our scene
by reason of the paperwork burdens imposed by ERISA. There is
little that we can do, actually there is nothing that we can do, to
change the legal requirements set forth by Congress with respect to
the funding, among other things, of retirement plans.

But we can do our best to meet objectives which we ghare with
Congressman Erlenborn, and which he described a few minutes ago,
that we “well-intentioned bureaucrats,” isolated perhaps from the real
world, do not impose such burdens on that real world by inadvertence
or otherwise as to preside over the demise of retirement plans as we
have known them; and retirement plans as we have known them have
not reached the zero population growth by any means.

The figures that Congressman Erlenborn described must be placed
in context, as we would propose to place them in a short time; and I
think you will see that plans have continued to grow at a pace far ex-
ceeding their demise, though plans indeed are shifting in design per-
haps because of additional burdens placed by ERISA to secure the
rights described in the typical pension plan. Perhaps people are shift-
ing to defined contribution plans and changing present plans, defined
benefit plans, into profit-sharing plans in which the promise of the
pension is based upon what is in the plan rather than thé other way
around, where what is in the plan must be sufficient to meet the promise
of the pension.

Senator Nerson. Well, Congressman Erlenborn recited the history
that you heard in his testimony. He referred to EBS-1, the 20-page
form he called a “monster” and the fact that the Labor Department
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sent out notice that tgou can ignore everything on pages 3 to 20, and
you can fill this out the next time around and so on.

- ‘Then the information requested in the forms have been cut down
aégam after the September-October publication of the revised forms,
So what shocks me is why is it necessary to go through all that stuff
in the first place{ )

Commissioner ALExaANDER. One of the reasons why it is necessary,
Mr, Chairman, is shown by a review of ERISA itself, the bill is some
200 pages long, including the table of contents, Section 108 describing
what is to be contained in the annual report begins on page 13 near
the middle, small print, single space, and continues through the top
third of fage 19 of the bill. '

Now, 1 wouldn’t intrude upon this committee by suggesting that I
should read this into the record, but I would certainly appreciate, Mr.
Chairman, your making this a part of the record to show where the
groblem originated. This ship started with barnacles on it, the

arnacles that Congressman Erlenborn described.

Senator NeLson. That section that you refer to, what is the citation
so the reporter can include the material §

. Commissioner ArLexanper. This is section 103 of the Employee Re-
tirement Income Security Act dealing with the annual report required
of employee benefit plans to be filed with the Department of ﬂa‘bor.

I am touching now on the first part of the problems as outlined by
Congressman Erlenborn.

Senator Nerson. And it runs from where to where {

Commissioner ALEXANDER. Page 13 to page 19, the top third of page
19, small print, single space. I think it would take me 15 minutes to
read it. I am a slow reader.

Senator NeLson. We will spare us that, but it will be printed in the
record at the approglrlate place, which may very well be right here.
fol Sectiim 103 of the Employee Retirement Income Security Act

ollows:

PuBLic LAow 93-406—PLAN DESCRIPTION AND SUMMARY PIAN DESOCRIPTION

Sec. 102, (a) (1) A summary plan description of any employee benefit plan
shallbe furnished to participants and beneflclaries as provided in section 104(b).
The summary plan description shall include the information described in sub-
section (b), shall be written in a manner calculated to be understood by the
average plan participant, and shall be sufiiclently accurate and compreaensive
to reasonably apprise such participants and beneficaries of their rights and ob-
ligations under the plan. A summary of any material modificatio : in the terms
of the plan and any change in the information required under subsection (b)
shall be written in a manner calculated to be understood by the average plan
participant and shall be furnished in accordance with section 104(b) (1).

(2) A plan description (containing the information required by subsection (b))
of any employee benefit plan shall be prepared on forms prescribed by the Secre-
tary, and shall be filed with the Secretary as required by section 104(a) (1). Any
material modification in the terms of the plan and any change in the informa-
E?)n(il)e)scrlbed in subsection (b) shall be filed in accordance with section 104(a)

(b) The plan description and summary plan description shall contain the fol-
lowing information : The nanme and type of administration of the plan; the name
and address of the person designated as agent for the service of legal process,
if such person is not the administrator; the name and address of the admin-
istrator ; names, titles, and addresses of any trusteo or trustees (if they are
persons different from the administrator), a description of the relevant provi.
sions of any applicable collective bargaining agreement; the plan’s requirements
respecting eligibility for participation and -benefits; a description of the provi-
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,slons providing for nonforfeitable pension benefits; circumstances which may
‘result in disqualification, ineligibility, or denial or loss of benefits ; the source of
financing of the plan and the identity of any organization through which benefits
are provided ; the date of the end of the plan year and whether the records of the
Flan are kept on a calendar, policy, or flscal year basis; the procedures to be
followed in presenting claims for benefits under the plan and the remedies avail-
able under the plan for the redress of claims which are denied in whole or in
part (including procedures required under section 503 of this Act).

ANNUAL REPORTS

SE0. 103. (a) (1) (A) An annual report shall be published with respect to every
employee benefit plan to which this part applies. Such report shall be filed with
the Secretary in accordance with section 104 (a), and shall be made available and
furnished to participants in accordance with section 104(b).

(B) The annual report shall include the information described in subsections
(b) and (c) and where applicable subsections (d) and (e) and shall also
include—

(1) a financial statement and opinion, as required by paragraph (3) of
this subsection, and :

(i1) an actuarial statement and opinion, as required by paragraph (4)
of this subsection,

(2) If some or all of the information necessary to enable the administrator
to comply with the requirements of this title {s maintained by— -

(A) an insurance carrier or other organization which provides some or
all of Ehe benefits under the plan, or holds assets of the plan in a separate
account,

(B) a bank or similar institution which holds some or all of the assets of
the plan in a common or-collective trust or a separate trust, or custodial
account, or

(C) a plan sponsor as defined in section 3(16) (B),

such carrier, organization, bank, institution, or plan sponsor shall transmit and
certify the accuracy of such information to the administrator within 120 days
after the end of the plan year (or such other date as may be prescribed under
regulations of the Secretary).

(3) (A) Except is provided in subparagraph (C), the administrator of an
employee benefit plan shall engage, on behalf of all plan participants, an inde-
pendent qualified publc accountant, who shall conduct such an exemination of
.any flnancial statements of the plan, and of other books and records of the
plan, as the accountant may deem necessary to enable the accountant to form
an opinion as to whether-the financial statements and schedules required to be
included in the annual report by subsection (b) of this section are presented
fairly in conformity with generally accepted accounting principles appled on
a basis consistent with that of the preceding year. Such examination shall be
conducted in accordance with generally accepted auditing standards, and shall
involve such tests of the books and records of the plan as are considered neces-
sary by the independent qualified public accountant. The independent qualified
public accountant shall also offer his opinion as to whether the separate sched-
ules spectfied in subsection (b) (8) of this section and the summary material
-required under section 104 (b) (3) present fairly, and in all material respects the
information contained therein when considered in conjunction with the financial
statements taken as a whole. The opinion by the independent qualified public
accountant shall be made a part of the annual report. In a case where a plan is
not required to file an annual report, the requirements of this paragraph shall
not apply. In a case where by reason of section 104(a) (2) a plan is required
only to file a simplified annual report, the Secretary may waive the requirements
of this paragraph.

(B) In offering his opinion under this section the accountant may rely on
the correctness of any actuarial matter certified to by an enrolled actuary, if
he so states his reliance. .

(C) The opinion required by subparagraph (A) need not be expressed as to
any statements required by subsection (b)(8) (G) prepared by a bank or similar
institution or insurance carrier regulated and supervised and subject to pe-
riodic examination by a State or Federal agency if such statements are certified
by the bank, similar institution, or insurance carrier as accurate and are made
a part of the annual report.
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(D) For purposes of this title, the term “qualified public accountant” means—
) a person who is a certified public accountant; certified by a regulatory
authority of a State;.

(11) a person who is a licensed public accountant, licensed by a regulatory

_ authority of a State; or ;

(ii1) a person certified by the Secretary as a qualified public accountant
in accordance with regulations published by him for a person who practices
in States where there i3 no certification or licensing procedure for
accountants. - ] )

(4) (A) The administrator of an employee pensfon benefit plan subject to the
reporting requirement of subsection (d) of this section shall engage, on behalf
of all plan participants, an enrolled actuary who shall be responsible for the
preparation of the materials comprising the actuarial statement required under
subsection (d) of this section. In a case where a plan is not required to flle an
annual report, the requirement of this paragraph shall not apply, and, in a case
where by reason of section 104(a) (2), a plan is required only to file a simplified
report, the Secretary may waive the requirement of this paragraph.

(B) The enrolled actuary shall utilize such assumptions and techniques as
are necessary to enable him to form an opinion as to whether the contents of
the matters reported under subsection (d) of this section—

(1) are In the aggregate reasonably related to the experience of the
plan and to reasonable expectations; and

(11) represent his best estimate of anticipated experience under the plan.

The opinion by the enrolled actuary shall be made with respect to, and shall
be made a part of, each annual report. :

(C) For purposes of this title, the term “enrolled actuary” means an actuary
enrolled under subtitle C of title III of this Act,

(D) In making a certification under this section the enrolled actuary may
rely on the correctness of any accounting matter uunder section 108(b) as to
l?ihlcl}i:smy qualified public accountant har expressed an opinion, if he so0 states

s reliance.

(b) An annual report under this sectinn shall include a financial statement
containing the following information:

(1) With respect to an employee welfar.: benefit plan: a statement of assets
and Mabilities; a statement of changes in fund balance; and a statement of
changes in financial position. In the notes to financial statements, disclosures
concerning the following items shall be considered by the accountant: a descrip-
tion of the plan including any significant changes in the plan made during the
period and the impact of such changes on benefits ; a description of material lease
commitments, other commitments, and contingent liabilities; a description of
agreements and transactions with persons known to be parties in interest; a
general description of priorities upon termination of the plan; information
concerning whether or not a tax ruling or determination letter has been ob-
tained ; and any other matters necessary to fully and fairly present the financial
statements of the plan.

(2) With respect to an employee pension benefit plan: a statement of assets and
Habilities, and a statement of changes in net assets available for plan benefits
which shall include detalls of revenues and expenses and other changes aggre-
gated by general source and application, In the notes to financial statements, dis-
closures concerning the following items shall be considered by the accountant: a
description of the plan including any significant changes in the plan made during
the period and the impact of such changes on benefits ; the funding policy (includ-
ing policy with respect to prior service cost), and any changes in such policies
during the year; a description of any significant changes in plan benefits made
during the period; a description of material lease commitments, other commit-
ments, and contingent labflities; a description of agreements and transa>tions
with persons known to be parties in interest; a general description of priorities
upon termination of the plan; information concerning whether or not a tax
ruling of determination letter has been obtained ; and any other matters necessary
to fully and fairly present the financial statements of such pension plan.

(8) With respect to all employee benefit plans, the statement required under
paragraph (1) or (2) shall have attached the following information in separate
schedules:

(A) a statement of the assets and labilities of the plan aggregated by cate-
gories and valued at their current value, and the same data displayed in compara-
tive form for the end of the previous fiscal year of the plan; :
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(B) a statement of recelpts and disbursements during the preceding twelve-
month period aggregated by general sources and applications;

(O) a schedule of all assets held for investment purposes aggregated and identi-
fled by issuer, borrower, or lessor, or similar party to the transaction (including a
notation as to whether such party is known to be a party in interest), maturity
date, rate of interest, collateral, par or maturity value, cost, and current value;

(D) a schedule of each transaction involving a person known to be party in
interest, the identity of such party in interest and his relationship or that of any
other party in interest to the plan, a description of each asset to which the trans-
action relates; the purchase or selling price in case of a sale or purchase, the
rental in case of a lease, or the interest rate and maturity date in case of a loan;
expenses incurred in connection with the transaction; the cost of the asset, the
current value of theé asset, and the net gain (or logs) on each transaction;

(B) a schedule of all loans or fixed income obligations which were in default as
of the close of the plan’s flscal year or were classified during the year as uncol-
lectable and the following information with respect to each loan on such schedule
(including a notation as to whether parties involved are known to be parties in
interest) : the original principal amount of the loan, the amount of principal and
intervest received during the reporting year, the unpaid balance, the identity and
address of the obligor, a detailed description of the loan (including date of
making and maturity, interest rate, the type and value of collateral, and other
material terms), the amount of principal and interest overdue (if any) and an
explanation thereof;

(F') a list of all leases which were in default or were classified during the _
year as uncollectable; and the following information with respect to each lease
on such schedule (including a notation as to whether parties involved are known
to be parties in interest) : the type of property leased (and, in the case of fixed
assets such as land, buildings, leasehold, and so forth, the location of the prop-
erty), the identity of the lessor or lessee from or to whom the plan is leasing, the
relationship of such lessors and lessees, if any, to the plan, the employer, em-
ployee organization, or any other party in interest, the terms of the lease regard-
ing rent, taxes, insurance, repairs, expenses, and renewal options; the date the
leased property was purchased and its cost, the date the property was leased and
its approximate value at such date, the gross rental recelpts duriug the reporting
period, expenses paid for the leased property during the reporting period, the net
receipts from the lease, the amcunts in arrears, and a statement as to what steps
have been taken to collect amounts due or otherwise remedy the default;

(G) if some or all of the assets of a plan or plans are held in a common
or collective trust maintained by a bank or similar institution or in a separate
account maintained by an insurance carrier or a séparate trust maintained by
a bank as trustee, the report shall include the most recent annnal statement of
assets and liabilitles of such common or collective trust, and in the case of &
separate account or a separate trust, such other information as is required by the
administrator in order to comply with this subsection ; and

(H) a schedule of each reportable transaction, the name of each party to the
transaction (except that, in the case of an acquisition or sale of a security on
the market, the report need not identify the person from whom the security was -
acquired or to whom It was sold) and a description of each asset to which the
transaction applies; the purchase or selling price in case of a sale or purchase,
the rental in case of a lease, or the interest rate and maturity date in case of a
loan; expenses incurred in cénnection with the transaction; the cost of the asset,
the current value of the asset, and the net gain (or loss) on each transaction. For
purposes of the preceding sentence, the term “reportable transaction” means a
transaction to which the plan is a party if such transaction is—

(1) a transaction involving an amount in excess of 8 percent of the cur-
rent value of the assets of the plan;

(1) any transaction (other than a transaction respecting a security)
which is part of a series of transactions with or in conjunction with a person
in a plan year, if the aggregate amount of such transactions exceeds 8 per-
cent of the current value of the assets of the plan;

(ii1) a transaction which is part of a series of transactions respecting one
or more securities of the same issuer, if the aggregate amount of such trans-
agt'l:gns lln the plan year exceeds 8 percent of the current value of the assets
of the plan; or

(iv) a transaction with or in conjunction with a person respecting a se-
curity, if any other tranraction with or in conjunction with such person in
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tllxae plm(xi )year respecting a security is required to be reported by reason of
clause (1). i

1(4) The Secretary may, by regulation, relleve any plan from filing a copy of &
statement of assets and liabilities -(or other information) described in paragraph
(8) (@) if such statement and other information is flled with the Secretary by
the bank or insurance carrier which maintains the common or collective trust ox
separate account. _ ‘

(¢) The administrator shall furnish as & part of a report under this sectiorr
the following information: : :

(1) The number of employees covered by the plan,

(2) The name and address of each fiduciary. :

(8) Except in the case of a person whose compensation 18 minimal (determined
under regulations of the Secretary) and who performs solely ministerial duties
(determined under such regulations), the name of each person (including but
not limited to, any -cousultant, broker, trustee, accountant, insurance carrier,
actuary, administrator, investment manager, or custodian who rendered services
to the plan or who had transactions with the plan) who received directly or in-
directly compensation from the plan during the preceding year for services
rendered to the plan or its participants, the amount of such compensation, the
nature of his services to the plan or its participants, his relationship to the
employer of the employees covered by the plan, or the employee organization, and
any other office, position, or employment he holds with any party in interest.

(4) An explanation of the reason for any change in appointment of trustee,
accountant, insurance carrier, enrolled actuary, administrator, investment man-
ager, or custodian. ‘

(6) Such finarcial and actuarial information including but not limited to the
material described in subsections (b) and (d) of this section as the Secretary
may find necessary or appropriate. .

(d) With respect to an employee pension benefit plan (other than (A) a profit
sharing, savings, or other plan, which 1s an individual account plan, (B) a plan
described in section 801(b), or (O) a plan described both in section 4021(b) and
in paragraph (1), (2), (8), (4), (8), (8), or (7) of section (301a)) an annual
report under this section for a plan year shall include a complete actuarial state-
ment applicable to the plan year which shall include the following :

{1) The date of the plan y«ar, and the date of the actuarial valuation appli-
cable to the plan year for whicu the report s filed.

(2) The date and amount of the contribution (or contributions) received by
the plan for the plan year for which the report is filed and contributions for .
prior plan years not previously reported. . )

(8) The following information applicable to the plan year for which the re-
port is filed : the normal costs, the accrued liabilities, an identification of benefits
not included in the calculation; a statement of the other facts and actuarial
assumptions and methods used to determine costs, and a justification for any
change in actuarial assumptions or cost methods; and the minimum contribution
required under section 802,

(4) The number of participants and beneficiaries, both retired and nonretired,
covered by the plan, -

(5) The current value of the assets accumulated in the plan, and the present
value of the assets of the plan used by the actuary in any computation of the
amount of contributions to the plan required under section 802 and a statement
explaining the basis of such valuation of present value of assets.

(8) The present value of all of the plan's liabilities for nonforfeitable pen-
sion benefits allocated by the termination priority categories as set forth in
gection 4044 of this Act, and the actuarial assumptions used in these computa-
tions, The Secretary shall establish regulations defining (for purposes of this
section) “termination priority categories” and acceptable methods, including
approximate methods, for allocating the plan’s liabilities to such termination
priority categories. . ‘ . '

(7) A certification of the contribution necessary to reduce the accumulated
funding deficiency to zero. o

(8) A statement by the enrolled actuary— . _

(A) that to the best of his knowledge the report i1s complete and accurate,

‘and - :
(B) the requirements of section 802(c)(8) (relating to reasonable ac-
tuarial assumptions and methods) have been complied with, - :
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(9) A copy of the opinion required by subsection (a) (4).

(10) Such other information regarding the plan as the Secretary may by
regulation require. ] :
-.(11) Such other information as may be necessary to fully and fairly disclose
the actuarial position of the plan. . :

Such actuary shall make an actuarial valuation of the plan for every third plan
year, unless he determines that a more frequent valuation is necessary to sup-
port his opinion under section (a) (4) of this section. C

(e) It some or all of the benefits under the plan are purchased from and
guaranteed by an insurance company, insurance service, or other similar orga-
nization, a report under this section shall include a statement from such in-
surance company, service, or other similar organization covering the plan year
and enumerating— '

(1) the premium rate or subscription charge and the total preminm or
subscription charges pald to each such carrier, insurance service, or other
similar organization and the approximate number of persons covered by each
class of such benefits; and ' : ‘

(2) the total amount of premiums received, the approximate number of
persons covered by each class of benefits, and the total claims paid by such
company, service, or other organization ; dividends or retroactive rate adjust.
ments, commissions, and administrative service or other fees or other specifie
acquisition costs paid by such company, service, or other organization; any
amounts held to provide benefits after retirement; the remainder of such
premiums; and the names and addresses of the brokers, agents, or other per-
sons to whom commissions or fees were pald, the amount pald to each, and
for what purpose. If any such company, service, or other crganization does
not maintain separate experience records covering the specific groups it
serves, the report shall include in lieu of the information required by the
foregoing provisions of this paragraph (A) a statement as to the basls of

its premium rate or subsecription charge, the total amount of premiums or
subscription charges received from the plan, and a copy of the financial re-

port of the company, service, or other organfzation and (B) if such com-
pany, service, or organization incurs specific costs in connection with the
acquisition or retention of any particular plan or plans, a detailed statement
of such costs.

Senator NeLson. Without being able to recall all the provisions of
the section you refer to, that does not explain to me the original Labor
Department form of 20 pages that Mr. Erlenborn was referring to as
a “monster”. If they could cut the forms down, they must have been
still in compliance with the statutory requirements.

Commissioner Arexanprr. Well, this really goes to the 5500 form
to which Mr. Erlenborn referred.

Senator NeLsox. As Mr, Erlenborn stated in his testimony, that
Congress was not guiltless itself in terms of the specific requirements
it made, which may very well require excessive paperwork. I wonder,
would it be possible, and would you be willing to present to the com-
mitteo your suggestions on specific statutory requirements which you
think are unnecessary in order to have a practical administration of
pension plans?

Commissioner ALeExANDpER. We will be glad to work in coordination

with the Department of Labor to this effect, Mr. Chairman. This is a
joint undertaking.

Senator NersoN. I understand that. I will put the same question to
the Department of Labor, because if there are basic changes in the law
which should be made to make the administration easier and the paper-
work less, I don’t think there would be any problem in getting Con-
gress to pass them. However, what all of us so fre%tllently see—and it
runs through an! governmental agen cy no matter what they are doing,
building a building 6r what-have-you—everybody sets up standar

-
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in such great detail in order to cover every possible contingency in
order to protect everybody from any possible criticism. So that in order
to get at one-half of 1 percent of what the problem might be, you
monstrously burden the remainding 99.5 percent of the people
involved, L _

That is very frustrating to see happen. I am not addressing myself
to any specific part of this law now, but there are many, as you know
as well as I. There are lots of ways to enforce a law. If somebody is
guilty of some criminal violation, they can be prosecuted. It would be
a whole lot better that the rare instance that occurs be prosecuted,
rather than try to draft a form which would supposedly make it im-
possible for any crook ever to get by for one minute with cheating.”

I would rather see some cheaters prosecuted subsequently than to
burden the whole system so badly that the cost-benefit ratio of catching
that small percentage is so high 1t isn’t worthwhile. - .

Commissioner ALEXANDER. Mr. Chairman, that is the way that the
Internal Revenue Service attempts to approach this problem of re-
quiring the submission of information from the public, and that is the
way that the Paperwork Commission, to which Congressman Erlen-
born referred and of which I am a member—proposes to review the
various agencies to make certain they are living up to their obligation
to demand from the public only that which is mandated by statute
directly or in fulfillment of a particular mission, and only that which;
when there is discretion as to whether to require it, is clearly justifie
in terms of the benefit to the public exceed»ini% both the direct and
indirect costs to the public of securing, assembling, assimilation, and
doing something with the information.

"Senator NeLson, Go ahead, sir. ‘

Commissioner ALEXANDER, Mr. Chairman, I have a long prepared
statement. With your permission I do not intend to read it but I
would like to have it submitted. " ,

Senator NeLsoN. It will be printed in full in the record and you
may summarize the main points however you desire. If you wish to
comment on any of the testimony that was taken yesterday or any
of Mr. Erlenborn’s this morning, we would be glad to have your com-
ments on it. I think the committee probably would like when the
hearings are over, after looking at the record, to submit some.specific
questions on issues that have been raised and are not resolved by the
testimony.- ‘ -

We would like to submit questions for your comments, perhaps
even after the record is closed. . A ‘

Senator Byrp. Can I ask a question at this point, Mr. Chairman{

Senator NzLsoN. Yes. : ,

Senator Byrp. Do you feel that small business can fill out the
form that is required by your organization and the one by the Depart-
ment of Labor without professional help ¢ ‘

Commissioner ALEXANDER, Some of it cannot be filled out without
professional help because certain specific things specifically require
outside professionals. The accountants’ report to which Congressman
Erlenborn referred and which I am sure will be discussed by the
NSPA witnesses, and the actuarial report, too, are two examples.
Now, much of the form, we hope, can be filled out without the neces-
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sity of high-priced outside help of the kind to which the chairman
relerred in the letter which he read a few minutes ago.

We are deeply concerned about the problem of imposing such heavy
costs upon employers that they will not have the money that they
need to contribute to these retirement plans._

Senator Byrp. Not only that, the Government is paying half that
cost.

- Commissioner ALEXANDER. Yes, it is, because the costs are tax
deductible, the Government is paying the top part of that cost, what-
ever it ma% be. . :

Senator Byrp. Well, are you simplifying the form that will come~
out as compared to the form you have sent out before$

Commissioner ALexaNDER. We certainly are, Senator Byrd. We had
two long meetings back on November 24 and 25 in my conference
room wheré we examined each item on our two major forms, form
5500 that has been previously referred to, our annual return form
which we share with the Department of Labor; and form 5329, the
return for an individual retirement savings arrangement. If any form
should be simple, that form should be. ‘

We examined -each item on these forms to see why it was required,
whether the statute mandated us to obtain it, or whether we had
discretion to obtain it. If we had any discretion, then why was this
item necessary in fulfillment of our particular responsibility? And
the burden of carryinﬁlthe proof was on the proponent of the question.

We also examined these questions to see whether they were written
in the English language, not in some bureaucratic version of the
language but in the English language that can be understood, we
hope, by most people. I cannot say that everyone understands the
English language. I am deeply concerned about the report of the
Office of Education that says that about 24 percent of the people are
functionally illiterate, There is nothing we can do there as an agency
except to work with them and help them.

~Senator Byro. If you get it written in the English language you
have made a great accomplishment.

Commissioner ALEXANDER. I am sorry to say we have not com-
giect,ely accomplished writing form 5329 in the English language,

ause one thing Mr. Lurie and I Emked up too late. It refers to
“any. individual” and then refers to that individual as “their,” rather
than “his or hers.” But I hope this type of mistake will be forgiven.

Senator Byrp. I am more concerned about understanding the damn
thing. I am not so concerned about the grammar.

Commissioner ArLexaNper. We hope it is as understandable as a
government form may be, and we will do our best.to assist people
to understand . it if it mystifies them at first eglance. This form is a
bare-bones, form. Most of it need not be filled out by people unless
their circumstances are quite exceptional, the first page contains more
white. space than %estions, and we like that. .

Senator. Byen. Thank you.

Thank you, Mr. Chairman. .

. Senator I)TELsoN OK, Commissioner Alexander, you may go ahead.

X issioner ArExanper. Mr. Chairman, much has been stated,
I am sure, at the hearing yesterday, and also in the letters that you
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have received from constituents and in letters we have received, about
our famous Revenue Procedure 75-49, This is discussed in my written
statement. We had a problem here, i’ N
.. This procedure was an effort on the part of IRS to carry out what we
perceived as the statutory mandate to implement a nondiscrimination
uirement that has been basic in the retirement tax law since it began
and is now contained in sections 411(d) (1) (B) and 401(a) (4) of the
Code, and was set forth with reasonable specificity on pages 276 and
277 of the conference report. )

We published this revenue procedure and we found an, the basis of
numerous comments from the public that we went too far.

Yesterday, we issued Technical Information Release 1441 in a~
further effort to provide a temporary and workable and useful alterna-
tive to a previous Revenue Procedure 76-1 that we had issued to en-
courage the unimpeded 1processing of advance determination letter
applications for approvals of plans which would have been covered by
our 75-49 Revenue Procedure. T.I.R. 1441 was an effort to supply ob-
jective guidelines for determining whether the ty&e of vesting detailed
1Sn the conference report would be required by the Internal Revenue

ervice.

Congressman Erlenborn’s statement™described the conditions set
forth in our Technical Information Release 1441. We think it practical
and sensible. We hope the public finds it to be so.

We¢ would like to submit for the record a copy of the Revenue
- Procedure, ‘

Senator NeLsoN. This is a substitute?
[The material referred to above follows:]

INTERNAL REVENUE SERVICE TECHNICAL INFORMATION RELEASE 1441

The Internal Revenue Service today announced that, in view of extensive com-
ments received from the public, it is giving further consideration to Rev. Proc.
75-49, 1975-48 L.R.B. 84, and, pending completion of such reconsideration, is today
issuing new revenue procedure which modifies the manner in which Rev.
Proc. 75-49 will be applied by the Service, by making satisfaction of its tests op-
tional only. Rev. Proc., 75-40 provides tests for determining when the *“4-40
vesting” rate set forth therein is required by the Service to satisfy the nondis-
crimination requirement of section 401(a) (4) of the Internal Revenue Code of
1954 for purposes of an advance determination letter.

The Revenue Procedure which follows preserves the tests of Rev. Proc. 75-49
only as one of three alternative ways that an employer can demonstrate that the
vesting provisions of an employee plan are nondiscriminatory for pnrposes of an
advance determination letter. The Revenue Procedure also provides employers
with two additional alternatives to Rev. Proc. 7549 for the same purpose, and is-
designed to permit employers adopting new plans or amending existing plans to
obtain advance determination letters without delay, pending the reconsideration
of Rev. Proc. 7549, o

‘Until final guidelines are published as a result of the reconsideration of Rev.
Proc. 75-49, an _applicant for an advance determination letter can generally dem-
oustrate that the vesting schedule of & plan satisfles the nondiscrimination re-
quirement of section 401(a)(4) of the Code on-the basis of any one of the
following: (a) compliance with the tests in Rev. Proc. 7549 (the “75-49 test”),
(b) a-prior favorable determination letter (the ‘“prior letter test”), or (c) the
facts and circnmstances surrounding the application for an advance determina-
tion letter (the “facty and circumstances test”),

Provided the plan's vesting schaedule satisfles one of the three statutory mini-
mum vesting standards under section 411(a) (2) of the Code (if applicable).

As a. further alternatives, an applicant may request (Iin a manner similar to
that provided in T.I.R. 1424 issued Décember 9, 1975) that an advance deter-

67-538—76—8 -
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mination letter be issued with a caveat to the effect that such letter is not a
determination that the vesting schedule of the plan satisfles the nondiscrimina-
tion requirement. Since the procedure contained in TIR 1424 is restated in the
Revenue Procedure below, TIR 1424 is superseded.

The Service noted that gener the adoption of one of the three statutory
minimum vesting schedules of section 411(a) (2) is sufficient to satisfy the non-
discrimination requirement, but a more rapid vesting schedule may be required
in cases where discrimination is likely to occur. The foregoing tests, i.e, the
76-49 test, the prior letter test, and the facts and circumstances test, will be
employed by the Service, pending completion of the reconsideration of Rev. Proc.
75-49, in deciding whether any such more rapid vesting schedule will be required.
Ezxcept where there has been a pattern of abuse or actual misuse of the plan in
‘operatlon. a vesting schedule more rapid than 440 vesting will not be required
n any case. )

In appying the 75-49 fest, the Service will determine that the vesting schedule
of a plan 1s nondiscriminatory if the plan satisfles the tests contained in Rev,
Proc. 75-49 either by (i) adoption of 4-40 vesting, or (il) satisfaction of the
“ke{l el:)nlzp)loyee test” or the ‘‘turnover test” (whichever test or tests are
applicable).

For plans that have been the subject of a favorable determination letter which
has not been revoked, the prior letter test may be available. The existence of
such a letter will generally be accepted by the Service as demonstrating that the
vesting schedule of the plan is not likely to be dlscriminatory in favor of em-
ployees who are members of the prohibited group. The rationale for this approach
is that in issuing the prior determination letter, the Service had already deter-
mined that discrimination was not likely to occur as a result of the plan’s vesting
schedule. However, the percentage of vesting of each participant under the plan,
as amended, must be no less (at every point) than provided under the vesting
schedule upon which the most recent prior determination letter was based. More-
over, in rare and unusual cases (including but not limited to cases where there
has been a pattern of abuse or actual misuse in operation of the plan), the Service
may-conclude that a prior determination letter will not be treated as demonstrat-
ing nondiscrimintaion. Any comments received from interested parties will be
considered by the Service in this connection,

For all plans, as a further alternative, the facts and circmustances approach
heretofore used by the Service may be applied to determine whether the pro-
hibited discrimination is likely to occur,

The Service emphasized that the tests described above are applicable only if
a plan satisfles one of the three statutory minimum vesting standards, and, fur-
ther, that each of the above tests is an independent alternative. Thus, for exam-
ple, the failure to comply wil.s the vequirements of Rev. Proc. 76—49 shall not be
taken into account in determining whether a prior determination letter, or the
facts and circumstances, are suficient to demonstrate nondiscrimination.

The new Revenue Procedure issited today, which includes the modification of
Rev. Proc. 75-49 making jt applicable only as one of several atlernatives, 1s
intended to be interim only, i.e, pending completion of the reconsideration of
Rev. Proc, 75—49, and may be used in conjunction with the Speclal Reliance
Procedure announced by T.L.R. No. 1416 (Nov. b, 1975). Guidelines published as
a result of reconsideration of Rev. Proc. 75-49 will be applied to any plan sub-
mitted for an advance determination letter more than 80 days after final publica-
tion of such guidelines. }

Such guidelines published following reconsideration of Rev. Proe. 75-49 will
not be applied retroactively. Thus, any plan which, under this interim procedure,
has been the subject of a favorable advance determination letter on the basis of
one of the alternatives described above (other then the alternative of a letter
with a caveat) will not be required, for determination letter purposes, to provide,
on a retroactive basis, vesting faster than that approved under a determination
letter issued on the basis of any such alternative. Moreover, any such plan for'
which such a determination letter has been issued will not be required to comply
with guldelinea resulting from the reconsideration of Rev. Proc. 75-49 prior to
the later of (a) the first day of the first plan year commencing more than 80
days after publication of such guidelines, or (b) the end of any Reliance Period
;leltlermeilned in accordance with T.L.R. 1416 {f the Special Reliance Procedure is

ollowed.

The Service also announced that any general guidelines resulting from a Ye-
consideration of Rev. Proc. 75-49 will be published first in proposed form with

full opportunity for public comment. )
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The Revenue Procedure which follows is effective immediately and will be
published in Internal Revenue Bulletin No. 1976- 9, dated March 1, 1976.

'PART III—ADMINISTRATIVE, PROCEDURAL AND MISCELLANEOUS MATTERS

26 CFR 601.201 : Rulings and determination letters. (Also Part I.
Sections 401, 411.) ‘

Rev. Proo. 16-11 Section 1.—Purpose—

This Revenue Procedure provides guldelines which will be followed by the In-
ternal Revenue Service for the purposes of an advance determination letter
under section 601.201(o) of the regulations (Statement of Procedural Rules),
with respect to whether the vesting schedule of an employee plan is likely to
result in discrimination in favor of employees who are officers, sharholders, or
highly compensated (the “prohibited group”). These guidelines are concerned
only with whether a faster vesting rate than would otherwise be required is
appropriate for advance determination purposes due to actual or potential
discrimination in favor of the prohibited group. This Revenue Procedure modi-
fies Rev. Proc, 75-49, 1975-48 I.R.B. 84, and is designated part of the ERISA
Guldelines previously listed in TIR~14105. ‘

Sec. 2—Background : ‘

.01 In general, a plan which contains a vesting schedule which satisfies the
requirements of section 411(a) (2) of the Internal Revenue Code of 1954 shall
be treated as satlsfylng the requirements of section 401(a) (4) of the Code (the
general nondiscrimination requirement), Section 411(d) (1) (B) of the Code,
however, provides, that additional vesting may be required if “there have been.
or there is reason to believe there will be, an accrual of benefits or forfeitures
tending to discriminate in favor of employees who are officers, shareholders or
highly compensated.” Rev, Proc. 75-49 was issued by the Service to implement
sections 401(a) (4) and 411(d) (1) (B) of the Code on the basis of the guide-
lines set forth in the Conference Committee report accompanying the Employee
Retirement Income Security Act of 1974.

.02 Comments received by the Service suggested that a large number of em-
ployers may not be able to show compliance with Rev. Proc. 7549 without
the “4-40 vesting” rate set forth therein. That Revenue Procedure is now being
reconsidered by the Service.

.03 Pending completion of reconsideration of Rev. Proc, 75-40, the Service,
for purposes of an advance determination letter with respect to the qualified
status of an employee plan or trust under section 401(a), 403(a), or 405(a) of
the Code (whether or not such plan or trust is subject to section 411(a) (2) of
the Code), will determine whether the vesting schedule of a plan is sufficiently
rapid to prevent actual or potential discrimination in favor of the prohibited
group (l.e., whether there has been, or there is reason to belleve there will be,
an accrual of benefits or forfefitures tending to discriminate in favor of such
-employees) on the basis of any one of the three tests in Section 8 below.

Bec. 3.—Tests for advance determingtion letters

01 Pending completion of reconsideration of Rev. Proc. 7549, the Service
shall treat the vesting schedule of a plan as satisfying the requirements of
section 401(a)(4) of the Code for purposes of, issuing a favorable advance de-
termipation letter if (a) the plan satisfles the minimum vesting requirements
of section 411(a) (2) of the Code (if applicable), and, in addition, (b) any one
of the following conditions ig satisfied : :

(1) the plan complies with the tests contained in Rev. Proc, 75-49,

. either by (1) adoption of 4-40 vesting, or (ii) satisfaction of the “key

employee test” or the “turnover test” (whichever test or tests may be
applicable) ; or : :

(2) in the case of any plan which had previously been the subject of a
favorable advance determination letter which has not been revoked, the
percentage. of vesting of each participant provided under the plan, as,
amended, i3 not legs (at every point) than that provided under the vesting

- fchedule of the plan upon which such most recent prior determination
letter was based; or '

(3) there is a demonstration, to the satisfaction of the Service, on the

. basis of all the facts and circumstances that there has not been, and that
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_ there is no reason to belleve there will be, an accrual of benefits or for-
Teitures tending to discriminate in favor. of the prohibited group.

.02 In rare and unusual cases (including but not limited to cases’ where the
Service finds that there has been a pattern of abuse under the plan, such as
a dismissal of employees before their accrude beneflts become nonforfeitable,
or actual misuse in operation of the plan), the Service may, in its discretion,
not treat a prior outstanding determination letter as providing a basis for
satisfying the test set forth in paragraph (2) of subsection 8.01. Any com-
ments tx'lecelved from interested parties will be considered by the Service in this
connection, ‘ . .
© .08 Paragraphs (1), (2), and (8) of subsection 8.01 are independent alter-
native tests. Thus, the fact that a plan fails to satisfy one of the tests shall
n:lll: bet tat:en into account in determining whether a plan satisfles any of the
other tes ‘ :

04 In the case of any plan which otherwise fails to satisfy any of the tests
set forth in this Section 8 (and for which the alternative described in Sec-
tion 4 below has not been requested), such plan shall not be required by the
Service to provide a vesting schedule more rapid than 4-40 vesting as a con-
dition to the issuance of a favorable advance determination letter, except, how-
ever, that the Service may require vesting more rapid than 4-40 vesting if
there has been a pattern of abuse under the plan or actual misuse of the plan

1in operation which affects the qualified status of the plan or trust.

8eo. 4-~Determinations without regard to discrimination in vesiing

.01 In addition to the alternatives available to any plan to obtain a favorable
advance determination letter on the basis of Section 8 above, pending com-
pletion of the reconsideration of Rev. Proc. 75-49 an applicant may request in
writing that its application be processed without regard to whether the vest-
ing provisions of the plan satisfy the nondiscrimination requirement of section
401 (a) (4) of the Code. However, an advance determination letter lssued to such
an applicant will contain a caveat to the effect that such letter is not a deter-
mination as to whether the vesting provisions of the plan satisfy the nondis-
ocrimination requirements of section 401(a) (4) of the Code. : ‘

.02 During_the_interim dperlod pending the reconsideration of Rev. Proc. 75~
49, an applicant which does not request in writing that its application be
processed under Section 4.01 above will have its application processed accord-
ing to the procedures set forth in Section 8 above. At any time prior to the
issuance of an advance determination letter, however, the applicant may make

such request.

.08 Upon publication of final guidelines resulting from the reconsideration of
Rev. Proc. 75-49, an applicant to which had been issued an advance deter-
mination letter containing the caveat described in this sectfon may -request,
upon satisfying such guidelines, to have the caveat in its advance determina-
tion letter deleted. Such request shall be considered a continuation of the pré-
vious request for an advance determination letter, and will, therefore, not re-
quire either the filing of a new Application for Determination form or additional
notification of interested parties. : ‘

Reo. 5~Relationship of this Revenue Procedure to ERISA guidelines and spe-
cfal reliance prooedure ' T ’

.01 This Revenue Procedure incorporating the foregoing rules is part of the
BRISA Guidelines initially announced by the Service in Technical Information
Release No, 1418 (November 8, 1975), and, therefore, may be applied i1-cop-
junction with''the S8pecial Rellance Procedure announced in Technical Infor-
mation Release No. 1416 (November 5, 1076). ~ R
.02 In this context, the following rules shall be applicable with respect to
any application for an advance determination letter (other than an applica-
tion for an advance determination letter on the basis of Section 4 above) :

(1) As 1s generally the case with respect to rules incorporated within the
PRISA ‘Guidelines, the application of this procedure in determining whether
the vesting provisions of a plan satisfy the nondiscrimination requirement of
section 401(a) (4) of the Code shall remafn in effect pending the publication
of fina]l regulations or other rules which amend or supplement the ERISA
Guidelines (in this case, the publication of final guidelines resulting from the

" reconsideration of Rev, Proc. 75-49). :

(2) With respect to any plan which shall have been submitted to the Service
for an advance determination letter prior to the 81st day following the date
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of imbllcatlon of the final guidelines resulting from the reconsideration of Rev.

Proc. 75-49, the determination as to whether the vesting provisions of such
plan satisfy the nondiscrimination requirement of section 401(a)(4) of the
Code shall be made on the basis of the rules described in Section 8 above.

~ (8) X a favorable advance determination letter has been issued with respect
to any plan upon satisfaction of the rules of Sectlon 8 above, an smendment
of the provisions of such plan, to the extent necessary to conform to the re-
quirements of final guidelines resulting from the reconsideration of Rev. Proc.
75-49, shall in no event be required to be effective prior to the first day of the
first plan year commencing after the 80th day following the date of publication of
such guidelines, or, in the case of a plan which satisfies all the requirements
of the Special Reliance Procedure, the first day of the first plan year com-
mencing after December 31, 1076, if later.

.03 With respect to any plan which i{s submitted to the Service for an ad-
vance determination letter under Section 4 above, a plan will not be con-
sidered to fail to satisfy the ERISA Guidelines merely because it follows
such procedure. However, a8 part of its reconsideration of Rev. Proc. 75-49,
the Service will consider whether final guldelines published as a result of
such reconsideration will require, in the case of any plan which has been issued
a determination letter with the caveat described in Section 4 above, retroactive
amendments to conform to such guldelines.

Seo. 6.—8cope of revenue procedure

This Revenue Procedure applies solely for purposes of advance determina-
tion letters, and therefore does not apply in the case of a determination with
respect to the qualified status of a plan or trust upon an audit of its opera~
tions nnder section 401(a), 408(a), or 405(a) of the Code. This Revenue Pro-
cedure also does not apply in determining whether re htsaeh
cedure also does not apply in determining whether there has been a pattern
of abuse under the plan (such as the dismissal of employees before their ac-
crued benefits become nonforfeitable) or actual misuse in the operation of the
plan which affects the qualified status of the plan or trust.

Rec. 1.—Effect on other documents

Rev. Proc. 75-47, 197548 LR.B. 82, is hereby amplified. Rev. Proc. 75-49,
1975-48 IL.R.B. 84, is hereby modified, so as to make it operative optionally,
in the manner hereinabove indicated.

Sec. 8.—Effective date

This Revenue Procedure applies to determination letters issued after Feb-
ruary 2, 1976.

Commissioner ArLexanDper. This is not a substitute for 7549, This
is an interim procedure permitting people to go forward with amend-
ing their retirement plans for c:i: reliance period. specified in the
special reliance procedure which we issued last fall, pending the
completion of the reconsideration that we are now giving to 75-49.
We are trying to strike this difficult balance between implementing
the nondiscrimination requirements of the statute and being prac-
tical about it.

Senator NELSoN. One of the statistics furnished by the staff in ref-

erence to revenue procedure 75-49, states that the testimony of yes-
terday indicated that about 95 percent of existing plans would be
required to comply with the “4-40” vesting requirement in this rev-
enue pracedure. .

Do you agree with that statistic?

Commissioner Arexanper. It seems a little high to me because the
plans included in the 4-40 rule are only & segment-of the plan uni-
verse. because 75-49 does not affect to about half the plans. So we
first. shonld eliminate that half, of course, or more than half. Then
we can talk about 75-49.
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The half of the E)lans I am talking about are the small p.roﬁt-gharh?
lang, small employers, Having spent about 20 years in this field,

f' believe small profit-sharing plans are not hurt by 4-40. How about

you Mr. Lurie$ ‘ ) e e

Mr. Lorre. That is true. I have heard the comment madé just within
the last several days that for them, 440, and I am speaking of the
very small plans, was a boon because they previously could not get a
plan qualified with a vesting rate as slow as 4-40; so you will find an
awful lot of people that will find the 4-40 rate in 75-49 a very accepta-
ble rate. Now, it is true that that group will have to observe 4-40, but
under prior. rules they might have had to observe 2-20 or 2-40; so the
effect of 75-49 on them has to be understood in context. . .

Commissioner ALEXANDER. They normally have immediate vesting,
or 5-year vesting, 20 Eercent a year or 10 percent a year. So we have
a different universe. Now the universe covered by 75-49 finds it very
very disturbing and this universe is important to us because we are cer-
tain that a great number of workers are covered by it. .

Senator NELsoN. Well, the statutory requirement which I recall did
not include the “4-40,” of course, the three I remember are 5-15 or
zero-10 or the rule of 45. -

Commissioner ALexaNpEr. Those are the vesting schedules set forth
in the statute, but also in the statute are the two sections that I referred
to, section 401(a) (4) and 411(d) (1) (Bz which implement the anti-
discrimination rule in the statute basically contained in 401(a) (4).

Now these sections do not specify particular vesting schedules. But
the I;:rovision of the conference report to which I referred does set
forth a clear schedule no greater than 440 in the implementation of
the antidiscriminationrules. -~ '

You see, “Cliff” vesting, 10 years with no vesting for the first 9
and full vesting in the 10th year, may lead to violation of the anti-
discrimination rule if, for example, the owner and the most highly
compensated employee of the corporation decides to fire all his workers
other than himself at the end of the 9th year. Now, clearly, the bene-
fits granted in the Internal Revenue Code, the unprecedented benefits
granted for contributions to and distributions from retirement plans,
are not designed to be given to a person engaging in such a practice,
and the Internal Revenue Service has an obligation to implement the
statutory prohibition against discrimination. -

. Senator NersoN. There is another section in the statute on prohibit-
m%ﬁ_ring for that purpose; is there not t

. Commissioner NDER. Yes, that is 411(d) (1) (A), where there
13 a pattern of abuse tending to discriminate, But 411 (d) (1) (B) states
that “a plan which satisfies the requirements of this section shall be
treated as satisfying any vesting requirements resulting from the
application of 401(a) (4),” the antidiscrimination rule, unless there
has been, or reasonably will be, “an accrual of benefits or forfeitures
tending to discriminate in favor of employees who are officers, share-
holders, or highly compensated.

So if there is, or if we have reason to believe that there will be if we
can reasonably think that there will be an accrual of benefits or for-
feitures tending to fayor this priority class, then a plan which satisfies
the requirements of the section containing the requirements you men-

| 1}
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-tioned may still not satisfy the vesting requirements when the anti-
‘discrimination rule is applied. -

So this is what we are trying to implement, Mr. Chairman.. The
question is whether we overshot the mark. We are reconsidering 75-49
and have issued, as of yesterday, a practical way for the many plans
that have prior favorable determination letters to proceed without

~ waiting upon our final determination that will result from our recon-

sideration of 75-49. ,
We want people to move, we want to help them move. At the same

time, we have this obligation mandated by statute to implement the
antidiscrimination rule.

Mr. Lorme. I think it is important to understand, Senator, that
there is now no requirement under our new rule that a plan must
observe 7549, 75-49 continues to exist as an alternative, purely an
optional alternative, it is there when it will serve the purposes-of the

plan, As we pointe(i out, many plans can haJ)pily use the 440 rate,

or can readily satisfy the tests of 75-49, and for them they will be
able to demonstrate that and use 75—49 to their benefit. However,
obviously, as the Commissioner indicated, there are others for whom
75-49 was not really intended, who may find it difficult to use it; and
for them, in the announcement of yesterday, we have provided two
very specific alternatives, making it unnecessary for them to pay 1
minute of attention to 75-49. Those alternatives, as the Commissioner
indicated in his statement would be for those that have had a favora-
ble letter in the past, to use that letter as a passport that will take them
through the qualification process on this interim basis, For those who
have not gotten a favorable letter, or want to change in some way
their earlier vesting rate, they also can come to us and say, “We do not
want to rely on our letter, we do not want to use 75-49, we want to
be able to present ourselves on the basis of our facts and circumstances
and prove that we are entitled to the vesting rate that we have now
provided in this plan, which is not 4-40 because our vesting rate does
not tend to discriminate in favor of the prohibited group.” All of these
alternatives are now fully available and will permit plans that have
been holding back from this sgﬁcial reliance procedure, that the Com-
missioner alluded to, to now fully use that procedure, come through
the process, and for all practical purposes treat 75-49 as if it never
existed unless it will serve their purposes. In those cases, they will be
able to use it.

Senator NeLson. Thank you

Go ahead.

Commissioner ALexanper, Mr. Chairman, in my written statement
I discuss the problems of reporting requirements and what we have
done in ar effort to simplify these requirements, and compare report-
Ing requirements before the enactment of ERISA and the number of
pages which people were required to file, with reporting requirements
after enactment of ERISA.

I would like to touch briefly on the reporting requirements of the
major segments of this universe.

n my statement I point out that IRS and the Department of Labor

developed a 41/§-pa¥e orm 5500, the annual return, the annual report,
to which I previously adverted. -
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Also, there are some building block schedules to meet statutory re-
3uirements for actuarial information and other information. IRS
oes not require the filing of an accountant’s statement, That is made
clear in the revisions we currently are making to Form 5500, The total
is 1014 pages maximum for large plans, plus the Department of
Labor’s accounting statement and a listing of all assets, This is to be
compared with 27 pages which were required to be filed by such plans
prior to enactment of ERISA ; so if anything, ERISA has decreased
the paperwork burden for these particular plans (although it has
surely modified the burden, and surely the accountant’s statement
causes problems which have been referred to before in this hearing and
will be discussed later).

Now, we are talking about the reporting requirements for the about
25,000 iarge corporate plans covering 30 million em]iloyees out of the
11::3);?11 SuAmiverse which we estimated at 35 million employees covered by

We also reviewed our requirements relating to small corporate plans.
And we reviewed our requirements relating to the time at which this
form had to be filed. The Department of Labor is required to obtain
reports under the statute for a plai( year. The IRS, on the other hand,
must e the employer’s-tax year. We attempted to find common dates
in our original approach to this subject. After review and reconsider-
ation we decided that we should extend the time for filing to 7 months
rather than 414 months, but the effort to obtain a common date created
more problems than it solved.

But we did do our best, both of us, to try to devise simple and short
plans for small employers. So we developed for small corporate plans,
those with fewer than 100 participants—— -

Senator NELsoN. Is that fewer than 100 or is that 100 and fewer?

Commissioner ALEXANDER, No, I may have said 100 and fewer before
an appropriations committee, but I should have said fewer than 100.
In this area about 475,000 out of the 500,000 plans are included. These
are the plans that can’t afford the heavy expenditures that you have
described, although the case you describe would be covered by 5500 be-
cause that employer had more than 300 employees. ]

But for these employers of less than 100, this vast majority of the
ERISA population, we are developin~ a two-i;age Form 5500-C to
be filed with both IRS and the Department of Labor, actuall{ onl
one page with IRS, plus a 114-page Form 5504 to be filed with IR
to support income tax deductions.

Novw, if the plan is a typical pension plan, a defined benefit glan,
schedule B actuarial information with an attachment which we don’t
believe will normally exceed one page, is required by both IRS and
DOL. If the plan is funded by insurance contracts, a 115 page schedule
A irl;suﬁt{nsce information, is required by the Labor Department but
not .

Thi Labor Department also must have a listing of assets of a plan
not wholly insured. .

Senator NeLsoN. What basic problem do you fet around, are you
trying to resolve or meet when it involved 150 employees instead of 99

Commissioner ALEXANDER. We had to draw line somewhere, Mr.
Chairman. I believe that 100 and over represents historical, legal
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recedent in the Department of Labor, and “less than 100” is speci-

cally set forth in the statute in a matter to which Congressman Erlen-
born previously referred, in section 104 of ERISA, permitting the
Secretary, by regulation, to prescribe simplified annual reports for
these plans. go, the line was drawn by Coex;%‘ress : .

Senator NersoN, That wasn’t my question, my question was what
is the nature of the ¥rob1em that requires a much more detailed report,
in fvour judgment, if it is 150 or 300 employees, than if it is 991 What

information are you getting from them that you obviously don’t need
- from some plan of 99 employees? B . )

Commissioner ALexanper. I'll have to discuss this specifically from
the standpoint of the Department of Labor. '

The accountant’s report is required of large plans. The Secretary
has the discretion to exempt small plans less than 100, and he chose
to exercise that dis¢retion. Certain of these requirements that were
thought necessary were also perceived to be burdensome. The benefit of
securing the information and meaking the information available to
employees, for example, was thought to be exceeded by the cost of
requiring the small employer to assemble, produce, and pay for this
particular information, this particular service. '

So, in equating the benefit and the cost in the example I gave, I am
saying Congress permitted the Department of Labor to exercise its
discretion and exempt small plans from the complex reporting require-
ments imposed upon the large. '

Now, whether that line should have been drawn, and whether it
should have been drawn at that particular number, is of course, a
matter which Congress could reconsider. :

Mr. Saunders. Do you have further comment on that?

Mr. Saunpers. Again, I am going to have to say that what you
have been hearing a good deal about, for example, the accountant’s
statement and many of these other things, go to requirements that
are imposed on the Department of Labor by section 103. And I think
the Labor Department in many cases has felt, I suppose because these
items are mandated here in these six pages of section 103, that they
cannot or would have a difficult time mm(%ly ignorinﬁlwhat the law
says except where the plan is less than 100, because there they were
given specific authority. That is the only place they were given
authority by the law to prescribe a simplified annual report form, as
the statute states.

Senator Nrrson. Is there any reason in Cgour judgment, let’s assume
that your interpretation is correct, that Congress mandated a simpli-
fied form and let’s assume that given that mandate your division point
of 100 was perfectly a rational one, somebody might say it ought to be
150 or 200, but let’s assume 100.

If you didn’t have that requirement, could you just as well have
a simplified form for all plansf )

Mr, Saunpers, Senator, I am not an administrator, nor am I close
to Labor’s particular administrative problems, so I am unable to
answer that'particular question for them.

Commissioner Arvexaxpes. I think Mr. Lurie, who does have this
particular direct resgonsibility, can best answer that question.

Mr. Lore, I would add one thing if I might before answering the
question. There is a premise in your question that is not necessarily
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founded in fact. The Form 8500 that we have produced is a 414-page
form. Now, there are attachments, there is a schedule to it that flushes
out some of the information that the form calls for; but the Form
5500 itself is a 414-page form, not an extremely burdensome report,
in fact, shorter than the previous reporting under 4848, 4849 and
the 990(p) that obtained before enactment of ERISA.

. Now, 5500 as we originally put it out in proposed form, was de-
signed for plans large and small. We had gone to such effort to reduce
the reporting burden on all plans, not merely the fewer than a 100
¥lans but we had gone to an effort to reduce the reporting burden

or pians small and large, so much so that we felt that it might have
been even deceitful to put out a short form for the under 100 and
a longlform for the over 100, So, we proposed a single form 415
pa ong. . ,

ow, wgen the comments came into us, we perceived that that was
tactically an unsound approach, that Congress had indeed wanted
to see further reduction in the burdens on small plans. So we boiled
that form down as far as we could possibly boil it down to require
basically, for this current year, as far as IRS is concerned, essentially
only registration information: the name of the plan, the type of
plan, the funding vehicle, very minimal data.

Now, that minimal data is not indeed sufficient for a full and
complete administration down the line. We do need to know details
with respect to the number of participants and the kinds of coverage,
things that the form is designed to capture for us on our master files
so we can conduct effective audit review down the line.

So, what we have done basically this year is to produce a bare bones
minimal form for the under 100 on the theory that for this initial
yeitr their burdens are difficult enough in having to learn the new
rules.

- The larger plans, being able to utilize professional assistance where
necessary, can, without any difficulty. I assure you, fill out the form
5500 in-house basically. It is not a difficult form. All one has to do
is look at it, read the items and see that we have not imposed in 5500,
even on the over 100’s, a burden they cannot readily handle. I don’t
think there has been any disa%‘neement on that. I don’t think there
has been any major complaint. The concern was for the little company
that has no help available to it, there is a limit to what you can throw

at it at one time. We have recognized that and produced a very

skeletal form for it to comply with.

Senator NrLsoN. What i8 your response then to—and I don’t know
what all the details of the requirements are—but what is your re-
sponse to the letter from the Milwaukee company that they spent
$38,500 thus far on lawyers and accountants’ fees and not counting any
time of their own personnel

Mr. Lorte. Well, the Commissioner has responded to that question.
I don’t know that I could improve upon his answer. It is very difficult
to take a letter like that out of context, Frankly, the Commissioner
and I were both in private practice, professionals-in this area. I think
the fees cited in that letter sound extremely high. It is difficult for
mo to understand how that plau could have incurred a $10,000 or
$11,000 bill for fees for attorneys and actuaries for a plan for 350
employees. The numbers sound out of line. X don’t want to cast asper-

1 Y
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sions without having examined it. That is why it is difficult to respond
My, visceral reaction is that the letter seems to overstate what nor-
mally is necessary for a plan to comply with this statute. I don’t see
anyt{ing'like that in th:l;icture. I think the Commissioner is going
t«; get into the méans that we have utilized to make the preparation
o
w

.galiﬁcation documents simple. We -have produced procedures
hich he will get into, that should make the process of conformin

‘ %}ans relatively simple, and we will be coming out with more o
the same, so the professional fees, from that standpoint, will be reduced
even further’ : ;

Senator Nerson. Well, I don’t think any business, at least small
business, goes ahead and spends a lot of money unless they at least
thought it was necessary.

On the question of professional fees, I don’t know who did it, but
T have not seen cheap professional fees in recent years, whether it is
medicine, law, CPA’s, or what have you. It is & very expensive business
as you know, -

r. LURrik. Yes; it is.

Commissioner ALEXANDER. Yes; it is expensive and we are trying to
cope with our obligation not to make this act & law primarily for
the benefit of the professionals. We think this act is for the benefit of
the employees. = -

We are trying to do our best to make it that way.

I would like to call your attention, Mr. Chairman, to our written
statement that a small business with a single defined contribution plan
that is not funded by insurance contracts—a typical profit-sharing
plan of a small business, and many of them have them—will be re-
quired to file only a 55-page report with both IRS and Labor, plus
this listing of assets. as compared with 11 pages for IRS alone before
the enactment of ERTSA. '

This form 5500-C that we have discussed, our simplified reporting
form for plans covering less than 100 participants, will be filed
by about 475,000 small corporate employers out of this universe of
about 500,000, covering approximately 5.7 million employees.

I would like to turn then, Mr. Chairman, to the point that Mr. Lurie
made a moment ago, What we are doing to try to help people cope with
the mysteries of ERISA—and they are mysteries.

We are doing a lot. In fact, we are doing some things that some of
the professions are not particularly happy about.

They question whether the Internal Revenue Service should ba in the
business of practicing law.,

We propose to develop model plans, just as we developed model
forms for private foundations, as trusts are, as corporations, to assist
people in another areas for which Mr. Lurie has responsibility, where
the henefits should go to the public rather than to the professions,

‘We propose to develop standard paragraphs to cope with particular
parts of ERISA. We propose, also, to permit law firms to establish
pattern plans, to submit a prototype not using that word in its tech-
nical sense containing paragraphs and clauses designed to meet the
various requirements of ERISA. We would rule on that; they could
then use that approved plan as a nattern for approval as to form, and
they could have these plans adopted by their clients, reducing the kinds
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of costs that are disturbing to you and are disturbing to us, and that
were described in the letter you read into the record. And this will
Bermit people not only to save money, but also to move more rapidly.

ractitioners wouldn’t have to reinvent the wheel every time ﬂyl'gy
made a submission to us. We need to have plaus submitted to-us. We
need to be in a position to exercise our responsibilities. To review and
to approve or reject plans amended to meet requirements of ERISA ;
and we propose to do our best through these basic methods that I have
described, and others, such as the continuation of our program of
issuing questions and answers, such as continuation and finalization of
our program of issuing regulations on all aspects of ERISA to give
practitioners and the public what they need in order to comply with
their responsibilities, -

Now, finally, Mr. Chairman, I would like to touch on this numbers
game, ;
The numbers game is the prediction of doom, to which I have
referred earlier this morning, that ERISA and the burdens imposed
by unreasonable paperwork requirements are resulting somehow in the
demise of the retirement plan, particularly the small plan, as we have

known it.

We don’t think so.

Terminations in point of numbers as reported to Pension Benefit
Guaranty Corporation are up as compared to numbers reported in
1972 to the Internal Revenue Service.

In 1972, there was no mandate for reporting as there is today. In
1972, there was a smaller universe than there is today.

And we have had some tough economic times, and no one, I am sure,
is more familiar with that than you gentlemen at the dais.

These bad economic times mean that the value of the assets in a
trusteed pension plan, for example, decreases. But bad economic times
coupled with inflationary times mean that the demands on those assets,
with retirement pay being n function of current pay, goes up. So, if
you have increased costs and lowered values to meet those costs in your
plan, then you necessarily have further increased costs, current costs
of meeting these current demands. :

Certainly. the absolute number of terminations has increased ; and
certainly this increase is a cause of concern; but, certainly, as set forth
in the discussion in my statement, this problem has heen overstated and
the issue has turned into a straw man. The issue has turned into a straw
man by equating the aboslute number of terminations out of a larger
universe, in these economic times. into a conclusion based up the
absolute number out of context, which is not a sound conclusion, and
based upon, Mr. Chairman, a contention that the increase in this num-
ber is due to the paperwork burden.

1975, a year of extreme uncertainty at best on the part of emplovers
and pensions advisers, saw adoption of more than 82,000 new corporate
pension and profit-sharing plans, and during that same vear we issued
gnly 8,108 determinations on terminations of corporate plans of all

ypes.
Senator Javits. Mr, Chairman, could T ask a question of fact at this
point. :

Senator NeLsoN. Sure.
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Senator Javrts. I think it would be very useful to us to consider the
number of employees and amounts involved in the terminations, and
new applications, to analyze the immediate effect of ERISA on
pension Ip‘la.n terminations and applications.

May I say, while I have the floor momentarily, to express to both
chairmen, Chairman Nelson and Chairman Bentsen, my appreciation
for the clarity with which these hearings were announced. Mr. Chair-
man. There was no shaking of the tree, as it were, on vesting, funding,
fiduciary standards, or reporting and disclosure, but rather a concern
about the efficient administration and enforcement of these provisions
by the Labor Department and IRS. .

The committee expressed its interest in whether or not it was the
administrative burden which was causing more terminations than per-
haps we ought to have. I am glad to see that, the Commissioner simi-
larly is directing his attention in a very specialized way to that par-
ticular [’)oint. .

I don’t think that the millions of American workers who consider
this one of the greatest achievements of law since social security, should
feel that we are putting in jeopardy the statutory scheme contained
in ERISA.

Commissioner ALEXANDER. Do you have figures now to respond to
Senator Javits’ question?

Mr. Lurie. We do have some figures, Senator. The fact is that some
statistics have been gathered .They are obviously very preliminary on
what are the reasons. We ask that when we have an application for
termination, when they seek a determination from us we ask for the
reason for terminating and we find only about 5 percent at the most,
could be related to administrative burden. Their principal concerns
have been the economic situation. Plans have gone fgom pension plans
to profit sharing plans. But from all statistics we have now seen, the
actual plans that referred to the administrative burden as such, as the
reason for termination, are minuscule.

One thing more about the numbers that the Commissioner didn’t
bring out, of the 5,000 some plans that PBGC reports as having filed
a notice of intent to terminate—which are not necessarily termina-
tions because PBGC does arm twisting and tries to prevent a plan that
hag gone through a termination notice from actually carrying it
out——

But, even assuming these 5.000 are not discouraged, maybe 75 or 80
percent of those 5,000 are small plans representing less than 50 par-
ticipants. So that the big part of the 5,000, maybe 4,000 of that, repre-
sonts a very small employee community. The very large number of
participants relatively are encompassed in a very small rumber of
terminations, So, again, the numbers are too raw to be taken seriously.

Our own predictlons are much closer than what has been charac-
terized as the PBGC prediction. We are predicting perhaps 10,000
plan_terminations, which represents 1 percent of the community of

ension plans, Not a very large number. In any year it would have to
e taken into account as a likely eventuality. In the year 1975, most
likely, plans would have looked at this morass, been frightened by it,
and 1f they were going to jump out, they would have jumped out in
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1975, before they got into the clutches of the system, if you will. So I
don’t think we are seeing here numbers that we should overreact to.
‘We must take them seriously, obviously, We are looking at these num-
bers. We are watching the trends. But there has been a vast distortion
and a vast expression of concern about something that we think is not
yet in any way demonstrated to be a great exodus from the pension
community. We don’t see it happening from anything like the paper-
work burdens.

Senator Javrrs. Will you in due course be able to give the compari-
son figures between the plan terminations. and applications in light
of the absolute number of plan terminations and applications, the
size of the plans involved in terms of participants and retirees and the

monetary size of the funds effected.

Mr. Lurie. Yes, sir, we certainly can. -
[The information referred to follows:]

BENEFIT PLAN DETERMINATION LETTERS, JANUARY-DECEMBER 1975
CORPORATE EMPLOYEE BENEFIT PLANS

Profitsharing Pension or
and stoc! annuity
bonus plans plans
Determination letters issued with respect to:
1. Initia qualification of plans:
(8) Plans approved. .....c.cooiaimiciaaiciiiceaeicttcaeananonae 14,720 15,319
Participating employees I. . ..o cmmnneaeicaiiriecnacaaannean 16}, 872 626,575
b) Plans disapproved. ....c.oecoeneercrennioennncccricnnoarcannea 111 156
2. Termination of plans....o . .ooneeeciimnammreccmenccncrncencanconan 3,558 4,550
Cases closed without issuance of determination letters...ceoceae iicneicncnaanes 1,474 1,993
1 Total employment under all approved plans was 2,584,497,
BENEFIT PLANS FOR SELF-EMPLOYED PERSONS
Profitsharing Pension  Bond purchase
plans plans plans
Determinations issued with rosfoct to:
1. Initial qualification of plans:
(a) Plans approved.......cccecnccacecccncceccncn 301 230 2,017
Participating employees......ccccccecccecnccnan 1,982 804 2,394
Sb) Plans disapproved.......cccociiionaecnancnen 4 5 4
2, Termination of plans.......... dpaccemcacsesssescaranne 28 38 8
65 61 163

Cases closed without issuance of determinations................

Senator Javirs. The last thing I would like to sar, Mr. Chairman, is
naturally, as one of the authors of the act, my colleagues and I were
heartened that r)lrou were able to cut down })aperwork by new regula-
tions. I think that I would expréss the feeling for a number of us in
urging you to continue that process and not rest. It will be extremely
helpful to us in continuing the most efficient and effective reform of

ension fund abuses if needless bureaucratic excesses are eliminated.

__The thing that concerns me is that just as people drop away from the
plans, perhaps prematurely and factors of that sort and so many are
coming into it for I really am every reluctant to see amendments to
the ERISA prematurely which may materially detract from its bene-
fits to the working people. They are all our basic concern. Therefore,
you will help us with that great national objective which is based upon

[ 1]
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worker fidelity to the system, if you will continue to strive further for
more efficient reporting and disclosure requirements and not rest on
the current reductions in the size of the reporting forms. I would
hope that you and your associates will Eroceed along-that line.

r. ALEXANDER. We certainly will. We have no intention of deciding
thlat e:lve have reached final design or, indeed, that the problem has been
solved.

Furthermore, as & member of the Commission on Federal Paper-
work, I would have no intention of permitting this agency to reach
that conclusion even if it were—which it is not—otherwise inclined.

Now, this completes our statement, Mr, Chairman, We will be glad
to answer further questions. - ]

Senator Javrrs. Thank you very much. I appreciate your statement.

Senator Nerson. Let me ask you a question. I have no way to
independently judge this, but Mr. Bruce G. Fielding and Company
submitted a cost breakdown ,on 10 plans which you probably have
looked at; they involve one person up to 30. Mr. Ficlding, as you also
know, is a member of the Paperwork Commission. You have testified
that you have substantially cut the paperwork required from pre-
ERIgA periods to post-ERISA. Yet, he in submitting samples o} 10

lang, he submits one of 30 employees which annual costs before

RISA was $1,912.80 per participant; then he says under the same

lan with 30 employees after ERISA, the cost went from $1,912 to
&,302, and from $64 per participant to $143 per individual.

Now, what would be the explanation of that ¢

Mr. ALexaNDER. Two things: First, I think very highly of Mr. Field-
ing. We serve together on the Commission of Federal Paperwork and
he is a member of my small business advisory committee and a very
valuable member.

Second, I am not sure whether Mr. Fielding built in an inflationary
element into his cost comparisons.

Third, I believe that Mr. Fielding’s figures were developed on the
basis of earlier preliminary forms that were much more detailed, forms
that we have now curtailed greatly.

Senator NeLsoN. This is from last fall, I am told.

This thing was last September.

Mr. Arexanper. Much has ha sened since last September, and I
believe Mr. Fielding’s figures would be materially changed by what we
have done.

Senator NELsoN. I ses,

It would be interesting to see a sample breakdown since you have
amended the forms and shortened them as to what that actual cost is.

Mr. Avexanper, Mr, Fielding did make a statement at the Paper-
work Commission hearing on this particular problem, and he compli-
mented the IRS in making a vast reduction in the costs of compliance
with ERISA. We will be glad to supply that for the record because I
am now uncertain as to what dollar figure he used.

Senator NeLson. It was September, so obviously he was not using
your new forms,

Mr. Arexanper. This statement was made last week.

Senator NeLsoN. We would like to have it.

Mr. Avexanoer. I think your staff was represented and I think
perhaps they have the figure. .
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Senator NeLsoN, We will réceive it for the record.
Any cther questions?

Senator Javrrs, No, thank you.

Senator NeLsow. Thank you very much, gentlemen, We appreciate
your taking time to come over this morning.

[Tle colloquy between Messrs. Fielding and Lurie, referred to above,
and the prepared statement of Mr. Alexander follow. Oral testimony

continues on p. 140.]

Commissioner FIELpINGg. I have two things I would like to mention. One is
that I think we ought to understand the impact of what IRS has done in
simplifying forms. We feel that it will affect 580,000 some employers, and we
feel that it will reduce the accounting—by approximately one-half billion dol-
lars, That is what they have done, and I think they deserve tremendous credit,
even though I am an accountant, and it is cutting down my income, I am all
for it. I would like to ask you, Mr. Lurle, do you feel that ERISA would be
less of a burden to employers if there wasn't dual administration problems?

Mr. Lunre. You ask a question. I would say that I would think yes, that the
necessity of satisfying two agencles, try as they might, and successful as they
have been, to coordinate their efforts and their rules, is complicated by the
dual agency control, for employers.*

STATEMENT BY DONALD C. ALEXANDER, COMMISSIONER OF INTERNAL REVENUE

I welcome this opportunity to be with you today to discuss the progress which
the internal revenue service and the Treasury Department have made, thus far,
in the implementation of the employee retirement income security act of 1974. I
particularly want to review with you those actions which have been designed to
reduce the burden on small business. .

As you know, the enactment of ERISA brought with it the promise of meaning-
ful reform in various problem areas relating to employee retirement benefits,
such as participation, vesting, funding and disclosure of information regarding
the plan’s administration, This reform, however, created an enormously difficult
ndministrative task—to establish, within 90 days, a separate office within the
IRS of employee plans and exempt organizations under the supervision and di-
rection of an assistant commissioner (with its attendant organizational and
staffing problems) ; and to develop regulations and guidelines to enable hundreds
of thousands of employers to adopt new plans, or amend existing plans, to con-
form to the new requirements. For most employers, the day of reckoning was 1it-
tle more than l-year away, although for some employers, ERISA was to be
effective immediately.

Since the creation of the office of the assistant commissioner just over one
year ago, we have worked continuously to implement the various and complex
provisions of the new law. It is a monumental endeavor which is further com-
plicated by the fact that we share some of our administrative responsibilities
under ERISA with the Department of Labor and the Pension Benefit Guaranty
Corporation. In this regard, we have worked closely with these agencies, par-
ticularly in coordinating our efforts in minimizing the duplication of reports that
are required to be filed under ERISA.,

I fully appreciate that many small employers are concerned that ERISA
might result in increased costs and administrative burdens. In the discussion to
follow. I will outline some of the actions we have taken, and some of the
directions we plan to take, which I belleve will alleviate much of the difficulty
and costs employers have feared. In addition, I have included, as Appendix I,
% I{l:él:g of all of the announcements and releases that we have issued under

In recognition of the need to provide an immediate and complete set of interim
guidelines to facilitate the adoption of new plans or the amendment of existing
plans in conformance with ERISA requirements, the service, on November 3,
1975, published two technical information releases, Tri-1415 and 1416, which
announced, respectively, a compendium of authoritative rules, known as the
ERISA guidelines, and the creation of special rellance procedure,

logfa?scdpt of hearings of Commission on Federal Paperwork, Jan. 20, 1076, pages
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‘The ERISA t‘fuldellnes constitute & set of interim rules which an employer.
will need to satisfy the ERISA requirements, and consist of all the qualification
requirements published prior to November 5, 1975 by the service and the DOL
48 temporary dF proposed regulations, revenue rulings, revenue procedures, ques:
tions and answers, technical information releases and other issuances. The
ERISA guidelines, independent of the speclal reliance procedure, may be relied .
up{m/until amended or supplemented by the issuance of final regulations or other
rules. - B ‘ :

Under the special rellance procedure, the service and the DOL offer employers
wlo are establishing a new plan, or amending an existing plan which must com-
ply with ERISA, a stabilization of rules for a period, known as the reliance
period. Under the interim guidelines and the special reliance procedure, such
plans will be deemed to have satisfled the requirements of ERISA for at least
one plan year. The special rellance procedure, in effect, “freezes” the qualifica- -
tion requirements of ERISA, for those who comply with the ERISA guidelines,
for their entire plan years commencing on or before December 31, 1976. In other
words, except in rare and unusual circumstances, regardless of the issuance of
final regulations which may amend or supplement the rules which comprise the
ERISA guidelines, an employer will not be required to amenda its plan to comply
with such new regulations or guidelines for the duration of the reliance period.

Employers may presently take advantage of the special reliance procedure by
adopting their plans or plan amendments on or before May, 1976. Furthermore,
although it is not required by the special reliance procedure, employers who wish
total assurance of their satisfactory compliance may obtain advance determina-
tion letters with regard to their adoptions by filing their plans or amendments
prior to September 2, 1976. ‘

The ERISA guidelines and the special rellance procedure are by no means g
“cure-all” for the problems of employers who must deal with the additional
burdens of the new law, Thelr availability, however, should significantly ease
the transition for employers who seek to bring their plans into compliance,

Furthermore, our efforts have not ceased with the publication of these two
TIR's. Many of the proposed and temporary rules which comprise the ERISA
guidelines are the subject of regulations projects. I am confident that the experi-
ence we have gained over the last fifteen months, together with the numerous
comments and suggestions from employers and practitioners with regard to the
existing interim guidelines, will lead to final rules and regulations that are
reasonable and equitable, and effectively fulfill our responsiblities under the law.

A major problem which has been encountered in our attempt to clarify the
requirements of ERISA is Revenue Procedure 75-49, which was issued in TIR-

. 1411, dated November 8, 1975. Rev. Proc., 75-49, implementing the nondiscrim-

ination requirement in sections 411(d) (1) (B) and 401(a) (4) of the code on the
basis of guidelines set forth in the ERISA conference report (at page 2768), at-
tempted to provide objective guidelines for determining whether the *“4-40 vest-
ing"” rate set forth therein will be required by the service for purposes of an
advance determination letter. |

- Comments received by the service, however, have suggested that a large number
of employers may not be able to show compliance with the Rev. Proc. without
4-40 vesting. Therefore, in order to provide timie for a thorough evaluation of
these numerous comments, and to reconsider the Rev. Proc. without impeding the
processing of advance determination letter applications, the service provided a
temporary alternative, in TIR-1424, dated December 9, 1975, which announced
Rev. Proc. 76-1, which provided that during this interim period, an applicant
may request in writing that its application be processed without regard to the
requirements of Rev. Proc, 75-49. HowevVer, a determination letter so issued
would contain a caveat to the effect that such letter is not a determination as to
whether the vesting provisions of the plai satisfy the nondiscrimination require-
ment of the code.

Further comments indicate, however, that the temporary alternative provided
by Rev. Proc. 76-1 may not be sufficient to encourage the unimpeded processing of
advance determination letter applications. Therefore, further guldelineg, de-
stgned to permit employers to adopt new plans, or to amend existing plans without
delay, pending the final reconsideration of Rev. Proc, 75-49, have now been devel-
oped by the service. These new definitive guldelines set forth the ‘“prior letter
test” and the “facts and circumstances test” to be used as additional alternatives
to the application of Rev. Proc. 75-40. Also, they continue to permit applicants to
request, in a manner similar to that provided in Rev. Proc. 76-1, that a caveated
letter be issued without determining whether the vesting provisions satisfy the
nondiscrimination requirement.

67-538—70——90 .
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These guldelines emphasize the existence of prior favorable determination
.letters for existing plans, and the surrounding facts and circumstances for new
as well as existing plans, {in determining whether the vesting provisions satisty
the nondiscrimination requirement of the code. This new procedure is intended
to be interim only, pending final reconsideration of Rev. Proc. 76-49, and may
be uesd in conjunction with the special reliance procedure. Those flnal guide-
lines resulting from completion of our reconsideration of Rev. Proc, 75-49 will
be published first in proposed form with full opportunity for public comment,
and will not be applied retroactively. o

As I mentioned, the changes brought by ERISA are sweeping and comprehen-
sive. The sheer volume of interpretative materials to implement ERISA presents
a tremendous administrative challenge There is a danger that the interpretative
guidelines under statutory provisions will themselves be too formidable for all
but the most highly-trained individuals. We have, therefore, made a concerned
effort to issue guidelines which may be easily followed by the public. For this
reason, we have published significant interpretative materials in the form of
juestions and answers which cover issues relating to the qualification of defined

ntribution plans (TIR-1334), and defilned benefit plans (TIR-1403), plan

Jnetgus and consolidations (TIR-1412), and the establishment of employee
stock ownership plans (TIR-1413). We have also issued a plain language docu-
ment relating to individual retirement programs (Pamphlet 590), and we are
presently revising other such documents regarding employee plan matters to

-.— —- takeinto aécount the impact of ERISA,

" In recognition of the burden placed upon employers, plan administrators, and
practitioners in complying with ERISA, the service developed and conducted 136
ERISA seminars on a nationwide scale, with the prime objective of providing
pension plan practitioners instructions on the preparation of IRS forms as well
as clarification on technical matters. Through these seminars, approximately

- 24,309 participants were provided guidance and instruction in the conformance
and application processes in order that all plan submissions could be handled as
expeditiously as possible.

Furthermore, we have devoted a very large segment of our field personnel to
the operation of a day-to-day taxpayer assistance program relating to ERISA.
The service will continue to provide such assistance to the fullest extent that
our budget constraints will permit, .

In the press release of January 23, 1976, you expressed concern over the
administrative and financial impact of ERISA on small businesses. I would like
to take this opportunity to relate the actions we have taken to simplify the
reporting requirements for such employers. And let me preface my remarks in
this regard by noting that our actions in reducing the reporting burden have been
accomplished despite the considerable growth in the complexity of the law.

Prior to ERISA, both large and small corporate employers were required to
file Form 4848, schedule A to Form 4848, and Form 4849. Also Form 990-P, was
required to be filed by each fiduciary. Form 990-P and its schedule A have now
been eliminated. The above forms totaled 11 pages of flling requirements. In
addition, DOL required a 16 page Form D-2 for plans with 100 or more partici-
pants but did not require reporting by small plans (fewer than 100 participants).

For self-employed individuals or partnerships with Keogh (HR-10) plans,
IRS required-Form 4848A, and Form 9980-P plus schedule A to 990-P, for a total
of 4 pages for each plan. There was no DOL reporting requirement for Keogh
plans prior to ERISA except for those plans with 100 or more participants,

With the passage of ERISA, we (IRS and DOL) were charged with develop-
ing reporting forms for administering the provisions of the act which signifi-
g:ntlﬂyt exlpanded both the scope and content of reporting requirements of pension

nefit plans.-

A 4% page Form 5500 was developed for reporting by large plans to both
IRS and DOL, plus a 1% page Form 5504 to be filed with IRS to support the
income tax deduction. If the plan is a defined benefit plan, a 1% page schedule B
(with actuarial information) with an attachment which will not generally
exceed 1 page is required for both IRS and DOL and, if the plan is funded in
whole or in part by insurance contracts, a 1% page schedule A (insurance infor-
mation) is required by DOL. A listing of all assets is required for both IRS and
DOL for all large plans not wholly insured. If an employer has more than one
blan, TRS requires a 14 page transmittal Form 5501. IRS does not require the
filing of an accountant’s statement for each plan, This amounts to a total of
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1014 pages maximum for large plans plus the accountant's statement (which is
for DOL), and a listing of all agsets, as compared to 27 pages prior to ERISA,
Form 6506 will be filed by some 25,000 large corporate plans covering about 30
million employees. ‘ - . T

In response to considerable public concern on this question, we have developed
for small corporéte plans (those with fewer than 100 participants) a 2 page
Form 5500-C to be filed with both IRS and DOL (only l.gmge 1 filed with IRS)
plus a 114 page Form {504 to be filed with IRS to support the income tax deduc-
tion. If 'thé plan is a defined benefit plan, a 114 page schedule B (actuarial
information) with an attachment which will not generally exceed 1 page I8
required for both IRS and-DOL; aund it the plan is funded in whole or in part
by insurance contracts a 134 page schedule A (insurance information) is required
by DOL. For &.y plan that is not wholly !nsured, a lsting of all assets is
required for DOL. If an employer has more than one plan, IRS reguires a 14
page transmittal Form 5501. This results in a maximum total of 8 pages, plus
the listing of all assets for small corporate plans, to satisfy both IRS and DOL.
as compared to 11 pages for IRS alone prior to the expanded reporting require-
ments of ERISA. However, it should be pointed out that a small business person
with a single defined contribution plan that is not funded by insurance con-
tracts will be required to file only 314 pages with both IRS and DOL (plus the
listing of alt assets with DOL), as compared to 11 pages for IRS alone prior to
ERISA. Form 5500-C will be filed by about 475,000 small corporate employers
covering approximately 5.7 million employees. '

For self-employed business persons with Keogh (HR-10) plans, a 2-page Form
5500-K was developed. If the self-employed individual has no common-law
employees (about 800,000 plans fall into this category), he/she is required to
file only page 1 of Form 8500-K with IRS plus a % page Form 8505 to support
the income tax deduction. This is a total of 1¥4 pages as compared to 4 pages prior
to E}RISA. DOL does not require Form B500-K if there are no common-law
employees. ‘

For self-employed business persons who have common-law employees, the 2-
page Form 5500-K is required by both DOL and IRS only (page 1 for IR8):
In addition IRS requires the % page Form 5505 to support the self-employed
individual's income tax deduction and a 13 page Form 5504 to support the
deduction for the common-law employees. If the plan is a deflned benefit plan
a 114 page schedule B (with actuarial information) is required by both IRS
and DOL and, if the plan is funded by insurance contracts, schedule A (1%
pages) is required by DOL. This results in a maximum of 7 pages as compared
to 4 pages prior to ERISA. However, if the plan is a defined contribution plan
(and most Keogh plans are}, and not funded by insurance contracts, only 4
pages are required to be flled which is the same as the number of pages prior
to PRISA. Approximately 100,000-150,000 Keogh Plans have common-law
employees.

Thus, we believe we have kept reporting requirements to a minimum by
developing 8 different building block forms with separate deduction forms and
schedules, rather than having an employer try to determine which portion of
an all inclusive form applies to him/her. Also, we have extended the due date
of the return from 41 months to 7 months after the end of the employer’'s tax
year. Under these new rules the earliest date upon which the new returns
will have to be filed will be July 81, 1976. The forms are scheduled to go to
gxrlnthin early February, and should be available by late ¥ebruary or early

arc +

I might add that for individual retirement accounts (IRAs), we have de-
veloped a 2-page Form 5329 that is to be filed with an individual's Form 1040.
Actually, page 1 contains only 2 questions plus name and address, while page 2
will require the completion of only 6 line items if an individual makes no excess
contributions or has no premature distributions, prohibited transactions or roll-
overs. The financial information required on Form 5320 will be supplied on
Form 5498 by the bank, insurance company, etc, with which the individual
established the TRA. We have estimated earlier that from 1% to 2 milllon
IRAs would be established in 1975; however, recent newspaper accounts which
reflect the response to our IRA program, indicate that our estimate may be low,

I have briefly outlined some of the measures we have already taken to deal
with the problems of administering ERISA, Further, I would llke to mentlon
some of the new directlons which we are considering to facllitate employers’
efforts to comply with the act’s requirements.
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Presently, we are focusing attention on the development of procedures and
methods to streamline and simplify the preparation of initial plans and amend-
ments, and the processing ot applications for determinations. These procedures
g0 beyond the traditional type of service guidelines, and include the publication
of standard paragraphs that can be incorporated into practitionere' own plans.

Furthermore, the service is developing a model profit-sharing plan, money
purchase plan, and defined benefit pension plan, which could be adopted by an
employer. Some procedural quéstions must be resolved before a model plan can
be issued. ¥For example, no final decislon has been made as to whether the
employer's ‘adoption of a model would. warrant automatic qualification of the
plan under section 401(a) of the code, or whether some initial brief review of
the case by the district office would be required prior to the issuance of a
favorable determination letter. In either event, however, I am certain that the
adoption of a model plan, or the use of standard paragraphs, would substan-
tially reduce the time, cost and difficulty involved in drafting an acceptable plan
and in obtaining an advance determination letter. ‘

Another innovation which the service is about to announce is a procedure
that will permit law firms to establish money purchase pension and profit-
sharing plans, and, in time, defined benefit plans, as patterns which may be
s;xbmltted to local district offices for approval as to form, similar to a prototype
plan.

These plans, to be known as District Approved Pattern Plans, once approved
by the service, may be adopted by a number of clients, which, we hope, will
help to reduce plan drafting costs. Subsequent employer submissions of the
District Approved Pattern Plan may be made to any district office, and should
be processed and accepted in a reasonably short period of time since a copy
of the letter informing the law firm of the acceptability of the plan will accom-
pany subsequent submissions. These plans will be available to other practitioners
for their use in creating their own pattern plans. .

It is also anticipated that the service will permit law firms to amend their
District Approved Pattern Plans when the need arlses. A letter will be sent
to the law firm stating that the amended plan is acceptable for future sub-
missions pursuant to the pattern plan program.

I would now like to address the subject of plan terminatlions, a problem which
13 of particular concern to all of us. There are frequent and often alarming
discussions of the extent to which ERISA has been responsible for an increasing
number of plan terminations. I would like to cite a case that received nation-
wide television publiclty as an {llustration of the many ways in which ERISA
impacts on a pension plan. During a news interview an employer stated that
his plan was being .terminated by reason of additional reporting and adminis-
trative costs and that, as a result, employees were being deprived of future
Dbenefits. Our review of the case suggested that, as we commonly discover, several
factors played a part in the decision to terminate the plan, including business
hardship and funding cost increases.

To {llustrate, the vesting provisions of the plan in question, prior to termi-
nation, required 89 years of emprloyed coverage before 100 percent vesting would
be attained. Presumably, only a few long-term employees would receive fully
vested benefits under such a provision. As you are well aware, the minimum
vestine requiremtnts of ERISA call for a much faster rate of vesting to insure
that employees with significant periods of service receive benefits under a plan,
Thus, FEFRISA will, in fact, place additiornal burdens on such emnloyers, since
more rapld vesting results in the additional costs associated with providing
greater benefits.

As llustrated by the above case, one of the sources of the additional cost to the
employer of maintaining a plan is a direct result of the legislation’s objective,
that 1s. providing a mechanisin whereby an employee’s benefits are protected and
assured. Thus, many employers will face increased plan costs solely attributable
to the nmendment of the participation, vesting and funding provisions of the
plan, since dellivering more benefits to more employees inevitably costs more
money.

Compounding the problem of {dentifving the real effect of ERISA on plan
terminations, is the economic climate of the 1ast three years. According to an SEC
repart on the asset ho'lings of private noninsured pension plans, the book vatlue
of these hnldings fncreased from $117.5 billion at December 81, 1072 to $133.7
billion at December 81, 1974, At the beginning of this two-year perfod the market

-~



129

value of these holdings has 131 percent of the book value, but two years later the—
market value had dropped by $32.8 billion, and then represented only 84 percent
of the book value. This substantial decrcase in market value has required in-
creased contributions to the plans during this period.

At the same time, inflation reached record levels. With benefits geared to rising

compensation levels, plan liabilities were increasing substantlally. The SEC re-
~-port stated that the employers contributing to the funds belng studied, con-
tributed on the average, 18 percent more in 1974 than in 1973. Furthermore,
these increased costs have come at a time when many businesses were facing
decreased profits, or losses. It is not surprising, therefore, that, in light of such
economic conditions, the additional costs and contributions are cited as the rea-
son for termination of many plans.

The varied and numerous influences on plan costs mentioned above make it difi-
cult to assess precisely the effect that ERISA has had on plan terminations. This
assessment becomes even imore speculative, however, when one begins to com-
pare the number of terminations reported before and after the enactment of the
law, (This data Is summarized in tables 1 and 2 of Appendix I1.) Prehaps the
most important fact to keep in mind when making these comparisons is that
;}e»}{p(l)égng of the intent to terminate a plan first became manadatory under

For purposes of illustration, the “Study of Pension Plan Terminations, 1072"
iwvas published by the Department of Treasury and the Department of Labor. The
study was based on 1227 applications for determination letters in connection with
plan terminations of defined benetits plans, during the 12 month period ending
August, 1972,

PBGC recently reported that they had recelved 5035 notices of intent to termi-
nate defined benefit pension plans during calendar 1975, and commented that this
number represented four times the number anticipated when ERISA was adopted
in 1974. These figures caused quite a bit of concern. However, the 1972 figures
represent those terminations which were reported to the IRS. Since reporting
was not mandatory then, as it is now, we have no statistics on how many plans
were terminated and did not notify the IRS during the 1972 period. It is reason-
able to assume that if mandatory reporting requirements had been in effect in
1972 that the figure for that period would have been higher.

A further factor that should be considered in comparing the number of termina-
tions, before and after ERISA, ifs the number of plans in existence during the
respective periods, In 1972, there were approximately 328,000 plans of all types
in effect at the beginning ot the period studies. At the beginning of 1975, this
figure rose to 485,000 plans. Therefore, one would expect a corresponding In-
crease in the number of terminations even if the rate remained constant,

Finally, any look at the-effects of ERISA on plan terminations should be meas-
ured against plan starts in the same period. We know that the first full year after
enactment was a year of great uncertainty for employers and pension advisors,
Nevertheless, 1975 saw the adoption of 32,062 new corporate pension and profit-
sharing plans. During the same year we issued 8,108 determinations on termina-
tions of corporate plans of all types. _

In summary, the effects of ERISA on plan terminations, and the significance
of terminations data, are not easily discernable at this time. We have included
as tables B, 4, and 5 of appendix II results ot studies conducted by IRS, Labor
and the PBGC, which report the reasons given by employers for plan termina-
tions. Unfortunately, these studies are not complete since the pre-ERISA studies
reflect only those terminations reported to IRS. and the post-ERISA study re-
flects only a sample of plans reported to PBGC, We expect that, by improving our
method of collecting data on the reasons for plan terminations, we will have a
mnore precise evaluation on the impact of ERISA on plans in the future.

Finally, while legislative recommendations are matters for the treasury, not for
IRS, I think I can make several general observations, First, the call for tax
simplification, which is echoed time and again is nowhere more in need of realiza-
tion than in the pension area. This legislation. which bears on tens of millions of
particlpants, over one million employers and countless fiduciaries and profes-
gionals serving the area, in achieving the ultimate in equity has also achieved the
nitimate in complexity. The tension between writing a statute that overcomes all
the evils that have been perceived and one that is readily comprehensible by the
average reader has, in the case of ERISA, been resolved, rome will ray, too much
in favor of the former, Difficult as it is to achlieve a perfect balance in matters
such as thig, some greater attempt to accomplish it would doubtless be useful.

\
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Next, in the case of lengthy and highly technical legislation such as the 1974
pension legislation, I would suggest that the congress consider allowing more “lead
time” between enactment and the effective date of the major provisions. In the
case of this act, most of the qualification provisions became effective—In the case
of plans not in existence in January 1, 1974—for plan years beginning atter Sep-
tember 2, 1974. In the case of other plans, most provisions became effective for
plan years beginning after December 31, 1975. I respectfully submit, that we and
the public, could have used more time. _

A final, and related, point §s that, in such a long and complex plece of legisla-
tion, the Congress may wish to consider staggering the effective dates of major
provisions. A large number of our rules were published during the fall of 1975,
and we have received comments to the effect that it is simply more material than
a practitioner can assimilate in the time available, even though longer than
normal comment periods were provided in most cases.

APPENDIX I

REGULATIONS
Sept. 23, 1974 (T\D. 7325) ccccaceea Disclosure of plan information to PBGC.
Dec. 10, 1974 e e P’rocedural rules re public inspection of
rulings and determination letters.
Dec. 1874 (T.D, 7880) cvccecacanae ~ Election re valuing bonds, etc., constitut.
ing assets of retirement plans,
Dec. 2, 1974 (T.D. 7838) c e e e Election re retroactive plan amendments.
Jan, 6, 19756 (T.D. 7339) cccccaraas Election of lump-sum distribtuion treat-
ment under IRC Secs. 402 and 4038,
Jan. 18, 1978 e Hearings on proposed exewmptions from
prohibitions on transactions between
‘l;;?gﬂt plans and broker-dealers (IRC
).
Feb, 4, 1978 e Intrim exemption under ERISA Sec. 408

and IRC Sec. 4975.

Feb. 6, 1975, Notlce of proposed rule-
making. .

*Feb. 21, 1975, Notice of proposed
rulemaking.

(Mar. 5, 1975) Feb. 24, 1978 -

Mar. 6, 19706, Notice of proposed rule-
making.
Mar. 17, 1978 (T.D. T847) ccccceee

Apr. 21, 1976 (T.D. 7854) e

Apr. 21, 1978 (Notice of proposed
rulemaking).

Apr. 28, 1978 (lLabor Department
exemption procedure 408(a) of
ERISA). )

Apr. 80, 1975- (Notice of proposed
rulemaking).

Exception for certain insurance contract
plans from minimum funding standards.
Individual retirement accounts.

Corrections—Proposed procedural rules
with respect to public inspection of cer-
tain ruling and determination letters.

Foreign subsidiaries or domestic subsidi-
arles engaged in business outside the
United States.

Election to come under new provisions of
ERISA relating to participation, vesting
finding, and form of benefit. .

Election with respect to changes in vesting
schedule under IRC 411(a) (10) (B).

Proposed regulations under IRC 46, BOA,
72(m), 401(c), 401(d), 401(e), 404 (¢),
901, and 1879 (H.R. 10 Regs.).

Department of Labor exemption procedure
for handling special exemptions from
the restrictions of sections 408 and 407
(a) of ERISA. Contains cross reference
to TIR-1867 tasued Apr. 28, 1975 for
IRS procedures for handling special
exemptions under IRC 4975(¢) (2).

Regulations under IRC 62, 72, 101, 122,
402, 403, 403, 652, and 1304. (Lump sum
distributfons.)

¢Modification of propored TIR Regs. dated July 3, 1875,
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June 4, 1878 (T.D. 7858) oo ...

June 4, 1978 (Notice of proposed
rulemaking).

June 9, 1978 (Correction notice to
T.D. 7858).

June 9, 1975, Correction notice to
notice of proposed rulemaking.

June 9, 1978, Notlce of extension of
exemp{lon under section 4975.

June 17, 1975 (Correction notice to
T.D. 7858).
June 27, 1976 (T.D. 7868) cccccue-

June 27, 1975 (Notice of proposed
rutemaking).

June 30, 19758
making).

July 3, 1976 (*modification of pro-
posed TIR Regs. of Feb, 21, 1975).

July 14, 1975 (T.D. 7867) ccccace---

July 14, 1978 (Notice of proposed
rulemaking).
July 24, 1978 (T\D. 7871) _______

(Proposed rule-

Aug. 1, 1978 (No T.D. number for
statement of procedural rules).
Aug. 8, 1975 (Notice of proposed
rlemaking (Jointly with DOL)).
Aug. 8, 19780 (Proposed exemption
hearing on exemption and rule-

making proceedings).

Aug. 14, 1978 (Correction notice to
“definition of fiduclary”).

Aug. 285, 1976 (Pension Benefit
Guaranty Corporation—notice of
proposed rulemaking).

Sept. 8, 1978 (Labor Department
minimum standards).

Sept. 18, 1976 (Notice of proposed
rulemaking).

Sept. 22, 1970 (Pension Benefit
Guaranty Corporation (Not IRS
Regs.) ).

Sent, 238, 1975 (Correction notice to
notice of proposed rulemaking).
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REeGuLATIONS—Continued

Notification of interested parties regard-
ing qualifications of certain retirement
plans.

Notiflcation of Interested parties regard-
ing qualification of certain retirement
plans.

A sentence was added to the end of para-
graph (b) (1) of 11.7476-1 in T.1). 7338
published on June 4, 1975.

Several wording changes were made to the
proposed regulations published on
June 4, 1975 relating to notification of
interested parties.

Prohibitions on securitles transactions
with certain broker dealers, reporting-
dealers, and banks.

Accrued vacation pay.

Election by a church to have participation,
vesting, funding, ete.

Requirements for depositing certain em-
ployment taxes.

Domestic international sales corporation
requirements.

Individual retirement accounts.

Determination relating to qualification of
certain retirement plans.

Determination relating to qualification of
certain retirement plans.

Temp. Regs. relating to disclosure to the
DOL and the PBGC of information re-
1ating to certain determination letters.

Determination letters of employees’ plans
and trusts,

Definition of fiducjary.

Proposed exemptions under sec. 4975 re
certain classes of transactions involving
employee benefit plans and certain
bhroker-dealers, reporting dealers and
hanks.

Changes made in sec. 54.4975-9 in para.
(c) (1) and sec. 54.4976-9 on page 33561
first column, para. (D) of FR Doc. 75~
20885 dated Aug. 8, 1978,

Disclosure and amendment of records
under the Privacy Act.

Rules and regulations for minimum
standards for employee pension benefit
plans.

Definitions of multiemployer pian and
plan administrator.

Guaranteed benefits,

A reference change was made to the pro-
posed Regs. published Sept. 18, 1975 re-
iating to definition of multiemployer
plan and plan adininistrator.
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ReguLATIONS—Continued

Sept. 23, 1976 (Notice of proposed
rulemaking (cross reference)).

Sept. 28, 1975 (Labor Department
employee benefit plan).

Sept. 29, 1975 (T.D, 7877) ccncceu--

Sept. 30, 1975 (Notice of pension and
welfare plans, forms developed
by IRS and DOL (Forms 056500
thru form B5500—Schedule B are
listed in your issuance book)).

Sept. 30, 19756 (Labor Department
penglon and welfare plans—an-
nual information returns/report).

Oct. 19, 1978 (Pension Benefit Guar-
anty Corporation).

Oct. 8, 1975 (notice of proposed rule-

. making).
Oct. 8, 1075 (T.D. 7879) e

Oct 8, 1975, (notlce of proposed
rulemaking).

Oct. 3, 1975 (T.D. 7380) cceccvnaeana

Oct.l 7,) 1976 (notice of proposed
rules).

Oct. 8, 1978 (notice of proposed
rules).

Oct. 8, 1975 (T.D. 71881 ) cce e

Oct. 9, 19785 (Labor Department
fidiclary responsibility).

Oct. 10, 1978 (Labor Department

mgtuafgntfggsbe(’i?btg comcuon)'t
. 10, r Departmen
proposed form KBS-1, This form
is listed 18 your issuance book).

cht'{n 1;5. 19756 (notice of proposed
e [] ° '

Oct. 15, 1975 (T.D. 7882) ccecceenu-a

Oct. 18, 1976 (notice of proposed
rulemaking).

Oct. 16, 1875 (T.D. 7888)..... ———

Oct. 16, 1978 (notice of proposed
rulemaking).

Oct. 17, 1978 (correction to T.D.

. 7881 dated Oct. 8,1975).

Oct. 17, 1975 (correction to notice
of proposed rulemaking dated Oct.
8, 1975).

Extension of interim exemption from
prohibitions on securities transactions
with certain broker-dealers, reporting
dealers and banks,

Extension of intérim exemptions on
securities transactions with certain
broker-dealers, reporting dealers and
banks.

Certain retroactive amendments of em-
ployee plans. (IRC 401(b)).

Annual information returns/report.

Cross reference to annual information on
returns-reports.

Disclosure and amendment of records
under the Privacy Act.
Qualified joint and survivor annuities.

Temporary regulations relating to quali-
fled joint and survivor annuities.

Regulations related to minimum partici-
pation standards.

Minimum participation standards.

Certain retroactive amendment of em-
‘ployee plans.

Commencement of benefits under qualified
trusts.

Temporary regulations relating to com-
men:ements of benefits under qualified
trust.

Interpretive bulletins relating to fidiclary
responsibility.

Correction notice in the Federal Register
Sept. 22, 1975 under guaranteed benefits.

Form EBS-1,

Requirement that benefits under a quall-
fied plan are not decreased on account
of certain social security increases.

Temporary regulations relating to require-
ment that benefits under a qualified plan
are not decreased on account of certain
social security increases.

Nonbank trustees of pension and profit-
sharing trusts benefiting owner-em-
ployees. )

Nonbank trustees of pension and profit-
sharing trusts benefiting owner-em-
ployees.

Use of custodial accounts and annuity con-
tracts under qualified pension, prefit-
sharing, and stock bonus plans,

Temporary regulations to commencement
of benefits under gqualified trust,

Cotmmtencement of benefits under qualified

rusts.
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ReauraTiON8—Continued

Aug. 27, 1976 (proposed regulations
for enrollment of actuaries).

Oct. 22, 1976 (correction to notice of
%%gt;sed rulemaking dated Oct. 8,

Oct. 22, 1975 (correction to T.D.
7379 dated Oct. 8, 1975).

Oct. 31, 1976 (T.D. 7886) ccc e e

Oct. 81, 1976 (DOL—Definition of
the term ‘fiduciary”).

Oct. 81, 1975 (IRS8/DOL employee
benefit plans).

Nov. 4, 1975 (Notice of annual
return/report forms).

Nov. 4; 1975 (Pension Benefit Guar-
anty Corporation).

Nov. 4, 1078 (Notice of proposed
rnle—-PBGC)

Nov. 8, 1975 (T.D. 7887) cccccccnna

Nov. 5 1975 (Notice of proposed
rulemakln ).

Nov. b, 1975 (T.D. 7388) cacccaaca-

Nov. §, 1975 (Notice of proposed
rulemaklng)
Nov. 6, 1975 (T.D. 7889) ccecccana-

Nov. 11, 1975 (DOL—Guildance to
determine coverage).

Nov. 10, 1975 (Retroactive amend-
ments of employee plans).

Nov. 10, 1978 (Minimum participa-
tion standards).

Nov. 12, 1975 (Depdartment of Labor
minimum standards).

Nov. 19, 1975 (Notice of proposed
rulemaking).
Nov. 19, 1975 (T.D. 7890) e e e ..

Nav, 19, 176 (Department of Labor
employee benefit plans).

Nov. 20, 1978 (Department of Labor
employees benefit plans).

Dec, 12, 1078 (Pension Benefit Guar-
anty Corporation).
Dec. 17, 1978 (Proposed rules)....

Dec. 19, 1978 (Department of Labor
hllan)agement Services Administra-
t on .

Jolxﬁ board for the enrollment of actu-
aries.
Qualified joint and survivor annuities,

Temporary regulations relating to quall-
fled joint and survivor annuities.

Definition of Fiduclary.

Definition of terms used in subchapters
C, DB F and G

Extenalon from prohibitions respecting
certain classes of transactions involving
employee benefit plans and certain
broker-dealers, reporting dealers and
banks,

Announcing extension of comment period
for annual return/report forms in the
FR Sept. 30, 1975.

Allocation of assets—proposed determina-
tion of payable benefits,

Gu?ranteed benefits—proposed limita-
tions.

Minimum vesting standards,

Regs. relating to minimum vesting
standards.

Employees of organisations under common
control. _

Employees of organizations under common
control.

'f'emporary regulations relating to dis-
closure statement regarding individual
retirement accounts, individual retire-
ment annuities, and endowment con-
tracts.

Definition of terms used in subchapters C,
D, E, F, and G of this chapter.

Announcing extension of time for com-
ments relating to certaln retroactive
’ amendment of employee plans, appeared
in F.R. Oct. 7, 19785.

Notice of extension of time for comments
relating to the minimum participation
;&rgdard. appeared in the F.R, Oct. 8§,

Announces extension of time for filing com-
ments on minimum standards, appeared
in F.R. Sept. 8, 1878,

Certain trustees of individual retirement
accounts,

Certain trustees of individual retirement
accounts.

Proposed annual reporting requirements.

Interpretive bulletins relating to report-
ing and disclosure—independence of ac-
ccl)untant retained by employee benefit

an

Valuatlon of plan assets.

Minimum vesting standards; extenslon of
time for comments.

Proposcd class exemptions from respecting
certaln transactions in which multlem-
ployer plans are involved,
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Technical Information Releases

Sept. 10, 1974 (TIR-1808) e we . Interim determination letter procedures
(Rev. Proc. 74-388).

Sept. 11, 1974 (TIR-1300) e Interim opinion letter procedures (Rev.
Proc. 74-89).

Sept. 12, 1974 (TIR-1810) cceeee... Rulings procedures. .

Sept. 13 1974 (TIR~1311) ... Public lnspection—-—Appllcatlons -

Nov. 12, 1974 (TIR-1815) ceccceee Inigg.uftlons for preparing 1074 form

. R.

Dec. 81, 1974 (TIR-1329) e Prohibited trausactions transitional rules.

Dec. 31, 1074 (TIR~1830) e Prohibited transactlons—Excise tax.

Dec, 81, 1974 (TIR-1831)....._-... Prohibited transactlons—Excise tax.

Jan. 7, 1975 (TIR-1383) e e e Exemption of certain transactions from
excise tax. _ -

Jan. 8, 1975 (TIR-1384) o e oo, Questions and answers—ERISA,

Jan. 10, 1975 (TIR-1335) ccceveeo-. IRA procedures (Rev. Proc. 75-6).

Jan. 13, 1973 (TIR-1836) oo a__.. Determination letters on certain defined

contribution plans subject to BERISA
(Rev. Proc. 715-5).

Jan. 10, 1975 (TIR-1387) c - cme-. Proposed exemption from prohibition on
transactions. Notice of hearings on pro-
posed exemption in prohibited transac-
tions cases lnvolving certain broker-
dealers, .

Feb. 8, 1075 (TIR-1344) e . Prohibited transactions—Interim exemp-
tions for certain broker-dealers, report-
ing dealers, and banks.

Feb. 6, 10756 (TIR-1346) c e ceeeee . Investments in underlying assets.

Mar. 12, 1975 (TIR-1851) c e Prohibited Transactions—Interpretation
of last sentence of IRC 4978(e) relat-
ing to investment in shares of employer

o regulated investment company.

Apr. 11, 1975 (TIR-13863) e cee oo . Questions and answers to provide guide-

’ lines for applying the amended sick
pay regulations,

Apr. 22,1975 (TIR-1360) o e e . Extension of interim exemption from pro-
hibited transaction restrictions of IRO
4975 as it relates to certain broker-deal-
ers, reporting dealers, and banks,

AI;%- 25, 1976 (TIR-1367, Rev. Proc. Procedures of IRS and Department of

26). Labor for processing application for spe-
cial exemption from prohibited trans-
actions under IRC (4978(¢)(2) and

- section 408(a) of BRISA,

June 3, 1975 (TIR-1381) o Propased class exemption from prohihi-
tions respecting certain transactions in
which multiemployer plans are involved.

June 6, 1975 (TIR-1382) o e Extenslon of interim exemption from
prohibitions on securities transaction
with certain broker-dealers, reporting
dealers, and banks.

June 11, 1975 (TIR-1383, Rev. Proc. Notifying .interested &oertlea of requests

73-31). for determination letters relating to the
qualification of individually designed
pension, annuity, profit-sharing, bond
purchase, and stock bonus plans,

July 3, 1975 (TIR-1391) e e Individual retirement accounts,

July 24, 1975 (TIR-1398) o acc .- Guldelines for when an advance for ex-
penses to a disqualified pension will not
be a prohibited transaction,
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Teohnical Information Releases—Continued .

Aug. 8, 1975 (TIR-1397) ccccaca--

& -

Aug. 13, 19756 (TIR-1398, Rev. Proc.

15-87).

Aug. 13, 1975 (TIR-1899) ceecnnua-

Sept. 5, 1975 (TIR-1401, Rev. Proc.
75-38).
Sept. 17, 1975 (TIR-1408) « o oeeee

Sept. 19, 1975 (TIR-1404, Rev. Proc.
75-42).

Sept. 22, 1976 (TIR~1405) - oemm oo

Oct. 80, 1975 (TIR-1408) cccccnue..

Nov. 8, 1975 (TIR-1410, Rev. Proc.
75-47).

Nov. 8, 1975 (TIR~1411) ccccmceuean

Nov. 4, 1975 (TIR-1412) - eeeeeoo
Nov. 4, 1975 (TIR-1418) - oo
¢ Nov. 4, 1075 (TIR-1414) oo

Nov. 5, 1976 (TIR-1410) cceccccannae

Nov. 5, 1975 (TIR-1410) cacccccaaa-

1. Proposed permanent exemptions under
gsec. 4975 re certain classes of transac-
tions involving employee beneflt plans
and certain broker-dealers, reporting
dealers and banks.

2. Proposed regulation re applicability of
definition of fiduciary.

8. Hearings on exemption and regulations
proposals (jointly with DOL).

Modification of Rev. Proc. 75-31 (TIR-
1385), granting additional time to em-
ployers or employee benefit plan admin-
istrators who file form 5301.

Supplements TIR-1320 which outlined
and clarifled sec. 2003(c) (2) (D) of
ERISA on prohibited transaction ex.
emptions for certaln services before
June 30, 1977.

Guidelines to permit the issuance of opin-
ion letters on the acceptability ay to
form of certain defined contribution

- master and prototype plans (H.R. 10).

Quelstlons and answers on defined benefit
plans. .

Guidelines to permit the issuance of opin-
fon letters on the acceptability as to
form of certain defined contribution
plans that do not include self-employed
individuals, (Corporate type.)

Extension of interimm exemption from pro-
visions on securities transactions with
certain broker-dealers, reporting dealers
and banks.

Questions and answers relating to merg-
ers and consolidations.

Determination letters on ESOP's.

Determination letters relating to whether
vesting schedule of plan satisfies the
nondiscrimination requirements of sec-
tion 401(a) (4) of the code.

Issuance of determination on the quall.
fication of individually designed plans.

Questions and answers relating to em-
ployee stock ownership plans (ESOP).

Extension to Nov. 19, 1975, of the period
ot time for submitting comments con-
cerning the proposed annual return/
report forms to be filed by plan admin-.
istrators as required under 104 of
ERISA and 6058(a) of the code, '

Announce the compendium of guidelines
to permit employers to adopt new plans
or amend existing plans to conform to
the requirements of ERISA.

Announce the speclal rellance procedure
so that new plans or amendments to ex-
isting plan conforming to existing guide.
lines may rely on those guidelines dur-
ing the special reliance period.

Nov, 6, 1975 (TIR-1418) ccveececaus - Modification of Rev. Rul, 56-267 to pérmit

IRA’s to invest trust funds in pooled
trusts for qualified 401(a) trusts,
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Technical Information Relcases—Continued

Nov, 10, 1975 (TIR-1419) . _____.. Announce procedures relating to the

issuance of opinion letters for master

_ and prototype plans. (Rev, Proc. 75-51
and 75-52.)

Dec. 8, 1976 (TIR-1422) oo . Announce that qualified pension, profit-

, sharing, or stock bonus plans may not
permit the assignment or pledging of
plan benefits as security for loans.

Dec. 9, 1975 (TIR-1424) __________._. Announcement that Rev. Proc. 75-49 is
being reconsidered and that appllcants
for advance determination letters may

‘ request consideration without regard to
Rev, Proc. 75-49, )

Dec. 15, 1975 (TIR-1425) o oe__. Announce that final regulations relating
to IRA's will provide for flling an
annual report form 5498) and that forin
1099 is not to be filled. In addition, the
tax consequences of revoking an IRA
were discussed.

Dec. 15, 1975 (TIR-1426) . ___.__... Announce that final regulations relating
to lump sum distributions will differ

‘ from the proposed regulations and will -
allow distribution to more than one
recipient. . N

Jan. 2, 1976 (TIR-1430) c - - e Announce’certain conditions under which
renewal or extension of a pre-January 1,
1976, loan made to a qualified employees
plan participant and secured by a pre-
1976 assignment of the participant's
benefit will not affect the plan's quali-
flcation.

Jan. 5, 1976 (TIR-1431) e Announce rules regarding the time that a
contribution to a qualified retirement
plan is deemed to be made, (Rev. Rul.
76-28.)

Announcements

Jan. 6, 1975 (A-75-1 LR.B. 1975-1)_ Form 5330, return of initial excise tax on
‘ prohibited transactions, is available.
Jan. 20, 1975 (A-756-3 I.LR.B.1975-3) - Form 4972, special 10-year averaging
method, for determining capital gain
and ordinary income portions of lump-
sum distributions. .
June 30, 1975 (A. 75-59 L.R.B. 1975- IRS and DOL have jointly proposed class
26). exemptions form probibited transac-
tions in multiemployer plans.
July 14, 1976 (A-75-69 L.R.B. 1975~ Publication 890, tax Informations on in-
28).

dividual retirement savings programs,
- is available.
July 21, 1975 (A-75-72 L.R.B. 1975~ Public hearing on proposed regulations
29). under TRC 62, 72, 101, 122, 402, 403,
405, 652, and 1304 relating to lump-sum
distributions held on Aug. 12, 1975.
Aug. 18, 1975 (A-75-91 L.R.B. 1076~ Comments or suggestions may be sub-
29). mitted by Sept. 2, 1975, on procedural
rules concerning determinations on the
qualification of plans.
Aug. 25, 1975 (A-75-87 LR.B. 1076~ Correction of Rev. Proc. 75-5.

84).

Oect. %o, 1075 (A-75-108) cccccmuaaee New forms 05498—Statement of account
for participants in an IRA and 5409—
annual summary and transmittal of
IRA statements—are available,
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" Announoements—Continuéd

Oct. 28, 1976 (A-75—110).--_--;..--.
Oct 15,'1974 (A—74—87 IRB 1974-,

41).
Oct. 1, 1074 ‘(k-14-60 LRB. 1074-
Oct3)29 1074 (A-74-94 LR.B. 1974~
Dec. 9, 1974 (A~T4-107) oo meeee-m

Dec 23 1074 (A-—74-—112 ! R.B. 1974—

Nov. 10 1975 (A-—75—128 IRB 1975~

45).
Nov. 24, 1975 (A—-75-120 L.R.B. 1975~
Dee. i, 1075 (A-75-125, LR.B. 1075
De;%)is, 1075 (A-75-180, LR.B. 1975-
Dec. 15, 1975 (A-75-184, LR.B. 1976-

50.
D%c. 22, 1975 (A-75-186, 1.R.B. 1975~
1).

Dec 20, 19756 (A~756-138, L.R.B. 1975~

52).
De5c3 29, 1975 (A-75-140, I.R.B. 1975~
).

Questlons and answers on. denned benefit

_Iasuance of rulings under EﬁISA.

Inspection of applications Hnd determhu!

“tion letters under ERIS.
Publication of RRISA. °

Preparation of Form 1099 R, Statement
for recipients of lump-sum distributions
from tproﬂt-sharlng and. retgrement
plans, for 1974

Change in annual information return for
Keogh plans.

Bxtenslon of time for comments on the
proposed pension and welfdre plans an-
nual information returms. * - o

Publication 876, Privacy Act notification

is available.

Questions and answers relating to mergers
and consolidations of employee plans.
Questions and answers; employee stock

ownership plans.

Avallable employee p!a.nu torms.

Form 990-P is no longer requ!red to be
flled by- employees’ trust exempt from
taxation under section 501(a).

Schedule A (Form 8301) is no longer re-
quired.

Individuals who have established IRA's
are required to file Form 5329.

Revenue Rulings

Nov. 8, 1975 (Rev. Rul. 76480, L.R.B.
197544),

Nov. 3, 1975 (Rev. Rul. 75-481, L.R.B.
1975—44)

Dec. 8,1975 (Rev. Rul, 75-5380, I.R.B.
1975-49).

Modification of Rev. Rul. 71—4486.
Limitations on contributions or benefits.
Pooling assets of indlvidual retirement ac-

counts with assets of group trust. Mod-
ification of Rev. Rul. 56-267.

Revenue Procedures

Ocltg%ﬁ, 19‘)!4 {Rev. Proc. 74-38, L.R.B.
Oct. 15, 1974 (Rev Proc. 74-89, LR.B.

1974-41).

Oct. 15,1974 (Rev. Proc. 7440, I.R.B.
1974-41). -

Fe%_fs 1975 (Rev Proc. 7156-6, IL.R.B.

5-8).
Fibm8, 1975 (Rev. Proc. 75-6, I.R.B, .

5-5).
May 19, 1976 (Rev. Proc. 75-26,
IL.R.B. 1975-20).
July 7, 1978 (Rev. Proc, 75-81, I.R.B.
1975-27

5-27).
Sept. 2, 1976 (Rev. Proc. 75-87, LR.B.
1978-85). .

67-588—768——10

Interim determination letter procedure.

Opinion letters; master and prototype
plalgs including self-employed individ-
uals.

Opinion “letters; master and prototype
plans not including self-¢mployed indl-
viduals.

Determination letters; I[ndividually de-
gigned employees' plans.

Individual retirement plans; rulings and
determination letters.

Prohibited transactions; exemption appli-
cations

Determination letters; jnterested party
notification.

Determination létters; interested party
‘notification.
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Revenue Prooedurecs—Continued

Sept. 20, 1076 (Rev. Proc. 75-38,
I.R.B. 1075-89).

Oct. 14, 19756 (Rev. Proc. 7542, I.R.B.
1975-41

).
Dec. 1, 1975 (Rev. Proc. 75-47, I.R.B,
1975-48

Dec. 1, 19756 (Rev. Proc. 75648, L.R.B.
1975-48). .

Dec. 1, 19786 (Rev. Proc, 7549, I,LR.B.
1975-48).

Dec. 8, 1978 (Rev. Proc. 75-51, I.R.B,

1975-49).

Dec. 8, 1975 (Rev. Proc. 75-52, LR.B.
1976-49).

Opinion letters; master and prototype
plans for self-employed individuals.

Opinion letters; master and prototype de-
flned contribution plans.

Determination , letters; individually de- -

signed plans.

Determination letters; employee stock
ownership plans.

Guidelines ; nondiscrimination in vesting
schedules. Amplification of Rev. Proc.
75-47.

Opinion letters; master and prototype
plans including self-employed individ-
uals. Rev. Proc. 74-39 and 75-88 super-
ceded. _ )

Opinion letters; master and prototype
plans not including self-employed indi-
viduals. Rev., Proc. 7440 and 75-42
superceded.

. Delegation orders

Jan. 7, 1975 (Delegation order No.
112 (Rev. 1) Del. order No. 112
(Rev. 2).)

Jan. 21, 1975 (Delegation order No.
85 (Rev. 6).)

Jan. 21, 1976 (Delegation order No.
42 (Rev. 6).)

Jan. 27, 1976 (Delegation order No.
968 (Rev. 2).)

Jan. 27, 1976 (Delegation order No.
97 (Rev. 12).)

June 2, 1975 (Delegation order No.
77 (Rev. 8).)

July 9, 19756 (Delegation order No.
112 (Rev. 2).)

July 11, 1976 (Delegation order No.
151

Oct. 6, 1975 (Delegation order No. 88
(Rev. 4).)

Dec. 18, 19786 (Delegation order No.
151 (Rev. 1).)

Dec. 30, 1978 (Delegation order No.
112 (Rev. 8).)

Issuance of EP determination letters by
key districts. L .

Agreements treated as determinations.

Consents fixing periods of limitation on
assessment on collection.

Application of rulings without retroactive
effect.

Closing agreements.

Issuance of statutory notices of deficiency.

Issuance of EP determination letter by
key districts.
Delegation of authority to disclose certain
information to Department of Labor.
Issuance of notice of.revocation and re-
establishment of exemption. . .

Delegation of authority to furnish the De-
partment of Labor or the Pension Bene-
fit Guaranty Corporation a written re-
quest for redelegation.

Delegation of authority to district direc-
tors to issue determination letters. Del-
:gagi&).n order No. 112 (Rev. 2) super-

News releases

Sept. 5, 1976 (IR 1414) .. oo ._._

Sept. 13, 1974 SIR 1419) e
Sept. 80, 1974 (IR 1422).. ...
Dec. 6, 1974 (IR 1486)...... ——————
Mar. 21, 1975 (IR 1469) e ...

Dec. 24, 1975 (IR 1544) e . -
Dec. 29, 1976 (IR 1546) . __.____.

Notice of establishment of EP/EO orga-
nization. Also includes answers to fre-
quently asked questions about ERISA.

IRA's—General information,

Basic organization of office of EP/EO.

Publie inspection of. private tax rulings,

A natfonwide fleld structure to impleraent
the tax aspects of ERISA.

IRA’s—General information. '

Annoupcement that testimony regulations
will ‘be published shortly dealing with
the election provided by the Tax Reduc-
tion Act of 1975 for “Keogh"” plan con-
tributions,

oyt
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Prohibited transaotion evemptions

Dec. 29, 1975 (76-1 L.R.B, 75-52)... Exemptions from prohibitions respecting
52). certain transactions involving employee
benefit plans and certain broker-dealers,

reporting dealers and banks.

_ APPENDIX If o
TABLE 1.—NUMBERS OF CORPORATE PLAN TERMINATIONS FOR THE YEARS 1972-75¢

Number of corporate plan termination )
Plans in effect  Profit-sharin Pension or Percont of

at beginning and stoc annuity total plan

Calendar ysar ' of year bonus plans ) plan Total terminated
................... 328,376 1,775 1,745 3,520 i1

T SN 376391 I 2223 3+ SR &
1974, e eeeeaaan 429, 2,027 2,577 4,604 1.1
1975, e caeccinaciacaeaann 484,981 3,584 4,592 8,176 L7

t l%ased on quarterly breakdowns of determination letters for qualified corporate plans issued by the Internal Revenue
Service, .

The figures tell us that determination letters on terminations were issued
in the calendar years 1972, 1973, and 1974 for 1.1 percent of the plans in effect
at the beginning of each year,

In 1975, however, it rose to 1.7 percent. While in 1972, plan terminations were
split evenly between pension or annuity plans and profit-sharing or stock honus
plans, in 19756 we see that penslon or annuity plans account for over 56 percent
of all terminating plans. Pension and annuity plans were the most affected by
the downturn of the economy, particularly the trusteed plang for which the
decline in market value of the assets resulted in a deterioration of their fund-
ing position. Considered in those depressed circumstances, the funding require-
ments and the provision in act section 4062(b) for employer lability under
defined benefit plans in the event of plan termination with insuficlent assets,
might very well explain the replacement of defined benefit plans by defined
contribution plans., These replacements account for 16 percent of the cases

. handled by PBGC as plan terminations.

TABLE 2.~ COMPARISON OF PLAN TERMINATIONS REPORTED BY iRS AND PBGC!

Number of pension plan
terminations o

IRS PBGC

October to December 1974 ... ooonneeeieeiieercenceenccacnscacccnacne 654 467
January to March 1975..... .o erricecencecanacaaereancerenan ) 904 744
April 0 JUN8 1975 oo eeieceececrecansnnncanacnsonnns 1,367 1,082
July to September 1975 __. ... . eiicieenenaeeeoea. eerescecnenn 990 ..ceeenennzmnss
ober to December 1975 . .. emieeececeeceracseencannanncanee 1,331 13,209

11RS figures based on determination letters issued for pension or annuity plans, including money purchase plans;
PBGC figures based on case openings covering defined benefit pension ghns only.
3 Deduced from the total number of plan terminations reported for 1975 by PBGC (5035).
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_ TABLE 3—DISTBIIU]'ION OF PENSION PLANS AND CLAIMANTS BY REASON FOR
'TERMINATION, 1972 '

ihas T T T - — T
o ol . o . Number of Number of
Reason for lgmh;atlon . o e . plans m%.ants
R T 1,227 42,019
%. Change ol company owner'sgip by :.lg of transfer_........ e ee————— zgg :, %
mr ........................ aseonn »
3 A onﬁmofnm f %: ..‘..' ...... RO 1065 ‘ 4,127
4, uck cof mpbyu ...... wemestssereseconncanmanacesananas 59 491
5. Adverse business earnings........cccoeeccnacipennncinccniacrnanacanns 322 4,968
6. uonldaﬁon or dl uti “of lmpbyu organization_ . .- . oDl Tl 258 7,888
7. Change of ownership by sale or tr (7 0nd either adverse earnings or
7 quldstion of om of OFQaNIZAtON, - c oo oot iaiiiiinc e L1} 1,412
8, (:lungo °I'o:w hip by merger lnd ofther sdverse earnings or liquidation ) )
~of employer Organization. . .. .covoccecaeeieiciaiiaacaaccaeaanaaaaa : :
9. combina’ﬁon of rguom. ncluding bolh adverse earnings and liquidation of
omployor om ........................ cdtcssseacnaccantscnene 21 2,688
? Other OF UNKNOWN ...« e ceeeerceesenruzrocnsecnssansaroncennnconsanans 95 s,o,s
Closure of pum. dlylsion of subsidiary, but not entire firm__ 22 1221701 7 9,810

_determination fetters for defined benefit plans durieg the year en

Soutce: Study of pension and plan terminations, 1972 prepsred b? the Departments of the Tmsury and Labor, Based on
ding August 1972,

TABLE 4.—DISTRIBUTION OF CLAIMANTS BY REASON OF TERMINATION, 1974

A

‘ ' . . éhicﬁnnb ‘

, ’ " Percent

Reason for terminatien’ T Number Number " in group

Ol e ieemcecincccacacnacasarcoccacsccacanacscananan 1,314 40,532 100.0

.% Chanu ol company ownership by ssleor transfer...........ceeee-.. 260 5, M1 13.4

Change of company ownership by mergef..........cccoeecicnccan — 6l 2, 5.5

3, Adoption of new wpcmdl?ﬁmu ................................ 147 5,814 14.3

_4. uckolnmpioyupanklpa ..... P dmmeseeoeenaaiocenonns 67 1,407 3.5

2‘ dverse business ea lﬂ .................. deseanasnseansrens 281 3,397 8.4

Idatlon of dlssolu on of omployu firm. ... 270 6,904 17.0

1.8 lunmr and tiquidation OF adverse earnings. 52 2,193 5.4
8. Mor r and liquide nondvmo earaings...... . 4 g

S, Liquidation, advam mnlmmd otherressons........ccccccvuunen 24 995 2.5

10. Other OrUNKNOWN. ..ccoeeiieeenrcacansasecsscccacancsnscaamonns 74 1,647 4.1

11, Closure of plant, dlvislon orsubsidiany. cecaenceaieaaciencancaons 78 10, 505 25.9

Source: Study of pension snd plan mmlnatlons 1974 prepared by the Departments of the Treasury and Labor. Based on
determination dm& for defined%onlﬁt pension plans durlng the ybozr ondm'a, August 1974, y

TABLE B—Dtambuuon of pension plans by reason for termination
i - Percent distridution

of plans

Adverse business conditions ... e mee——————a———————— 87
Adoption of another plan._.. e e e e o e e e e o e e e e 16
Change of ownership by sale, transfer, or merger- oo caa- 18
Liguidation, dissolution, or bankruptcy employer organlzation ........... 12
Closing of plant, division, or subsldiary e oo el 6
Plan too expensive... emmcaccmcasmmemaa————— ———— 6
Lack of employer participation ............................. ——— ———— 4
OtheY i e rchacne———— e ememcc—cmm— e ————— 7
< S 100

Source: PBGC study. Baud on 20 percent sample of post enactment termination filin
Sept. 5. 1074-May 1. 10 pe ple of bo ¢

Senator Nm.sox. Our next witness will be Mr. Rudolph Passero,
chairman, national affairs committee, National Society of Public
Accountants.

~

&
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STATEMENT OF RUDOLPH J. PASSERO, CHAIRMAN, NATIONAL

AFFATRS COMMITTEE, ' NATIONAL SOCIETY 'OF PUBLIC
ACCOUNTANTS ‘ S P
Senator Javirs. Mr. Chairman, this partienlar witness happens to
be from New York. I would like to welcome him to the committée and
exglain that X cannot stay thrpufhoutlhis testimony.” . .
hope you bear in mind that I have exactly five committee hearings
and markups this morning, It is a common occupational disease. But
I will stay as longas I can.” ! o ,

Mr. Passero. I understand your situation, sir. " - - -

Mr. Chairman, as has been indicated, I am from the State of New
York, Rochester, more specifically, and I am a licensed public ac-
countant under the laws of that State. As previously indicated, I am
presently serving as chairman of the national affairs committee. of
the National Society of Public Accountants. - _

The NSPA ‘is an individual miembership organization of some
16,000 independent accountants throughout the country. Our members
are professionals wh dprovide'a variety of accounting, auditing, man-
agement advisory and tax services. Our members are serving prin-
cipally the small business community. o _

ecause licensure of accountants is governed under separate and
distinct State laws, our members include certified public accountants,
licensed or registered public accountants, accounting practitioners,
public accountants, accountants and practitioners utilizing various
other titles which are permitted under provisions of State law.

Our members, of course, are bound to a stringent code of profes-
sional ethics and have chosen voluntarily to refrain from all adver-
tising or solicitation. We have also promulgated specific codes of con-
... duct algxlicable to engagements involving tax matters.

NSPA has been vitally interested in the development of the Em-
ployee Retirement Income Security Act of 1974 for two important
reasons : No. 1. Our members are themselves independent entrepreneurs
and employees with responsibilities to their staff members; and No. 2.
Our members’ clients are the typical small business entity that was to
be provided the incentive to establish pension plans for the first time.
" NSPA compliments the joint efforts of the Department of the Treas-
ury’s Internal Revenue Service and the Department of Labor for the
high degree of coordination which they have mandged to achieve to
rflate. Without this cooperation, the program céuld not have come this

ar, : o '

The initial attitudes by these two departments toward the treatment
of small plans did not Ex‘ovide assurance to those persons involved with
smaller plans that the final regulations would provide for more reason-
able requirements for such plang: A considerable period of uncertainty
existed during which pension advisers and financial counselors were
necessarily cautious and reserved in their recomniendations, A number
of plans ceased to exist, or reéfrnined from starting, because of the fear
of unjustifiably high administrative costs; The adverse effect this has
had on the creation of employment'income security cannot really be

——
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Senator Nxerson. Yqu are not mgking a jndgment as to whether it
hag been substantial or. insubstanxggl,-iq thé,ffl what you are saying?
Mr. Passero. The difficulty is in asséssing significance of these costs,
on 1‘})repsau'ation and implementation of approved plans.
ow, in part due to the expressed intent and interest of the Congress,

‘the special circumstances of small business seem to be receiving the at-

tention and treatment merited. A

The National Society of Public Accountants endorses the legislative
approach taken in S. 2344 by Senators Nelson and Ilentsen to specifi-
cally require the Secretary of Labor to issue simplified reporting and
disclosure requirements for small pension plans with fewer than 100
participants.

Another matter of considerable significance is the continued absence
of any definition of standards by the Secretary of Labor for indepen-
dent qualified public “accountants” for jurisdictions where no current
licensing of public accountants, other than CPA’s, exists.

This was an important provision in the legislation as originally
enacted in the Congress. The floor statement in connection with this
action is attached as appendix A to the comments filed with the
Departmer: of Labor dated December 19, 1975. These appear at the
conclusion >f this statement. It clearly calls for recognition of such
accountants with standards to be set by the Secretary.

Even though small plans are now being exempted from the annual
audit report by IRS and the Department of Labor administrative
action, the early issuance of equivalency standards implementing this
statutory provision is needed to fulfill the legislative intent of EI%ISA
as it applies to midsized plans. Many small businesses will have more
than 100 particigants in plans and these firms should have the require-
ment for “qualified public accountants” specified as soon as possible.
. The Department of Labor’s news releage misstates the requirement
in this regard where it refers to the revisions made including:

“Waiving the requirement for an opinion by an independent cer-

“tified public accountant * * *.» .

The changes which are being made for the benefit of small business
should be more accurately described if the small business community
is to be fully informed of the actions taken in its behalf.

The N ational Society of Public Accountants will continue to monitor
the regulations and forms proposed in the pension area and supply
comment to the Departments. Attached are copies of two filings
already made. A third was also filed on November 19, 1975, with the
Internal Revenue Service’s Tax Forms Coordinating Committee. The
content of that document is substantially covered by the December 19,
1975, filing with the Department of Labor.

We appreciate this opportunity to participate in these important
hearings and pledge our cooperation with the committees involved to
do all that we can to bring about fair and meaningful implementation
of the Employee Rotirement Income Security Act of 1974,

I was much impressed with the testimony given by Commissioner
of Internal Revenue Alexander and his aides. I wougl like to at this
time introduce to the Senator, the members present, Mr. Jon Bed-
nerik of the National Society of Public Accountants. Jon is director
of government affairs, for our society and is vitally interested and
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active in following the course of promulgation of these regulations
that are now the law under ERISA.

The commentary made b{l the Commissioner and some of the testi-
mony given yesterday which was made available, contains many pos-
sible misleading statistics. I believe the Commissioner referred to them
as the “numbers game.” ‘ .

‘Certainly it is unintentional but I would point out that while the
committee, your committee has garnered information indicating that
there are some 600,000 plans in existence at the moment, one of the
other witnesses yesterday, I believe, testified it is 710,000. That is a
charige of some 18 percent which allows for an awful lot of people.

I 5‘31 a very brief survey that has to do with amounts contributed
to these pension and profit-sharing plans by small businesses that
comprise part of our practice back home.

When we relate the numbers of plans, it does not give us dollar
contributions made by these plans in relation to the number of
participants,

For whatever it may be worth, the following is a summary of some
six plans that are in eflect with seversl of our clients.

We have one plan in which there are 29 participants. Last year’s
contribution was $1,000 for 19 participants.

We drop now to 23 participants, in which the annual contribution
last year was $20,000. - »

We have several one-man corporations, one employee, one stock-
holder, for contributions in each of the several occasions averaging
out to something like $500.

I have another plan in which there are two participants in which the
contribution for last year was just short of $7,500.

The last one, consisting of five participants, contributed $1,360 last
Year,

I have not seen any dollar contribution figures on a specific plan
basis in any of the testimony that has been given here, or anywhere
else. I thought these few figures might be of assistance to the commit-
teo in your deliberations, ‘

T]?at pretty largely, Senator, represents the prepared testimony that
we have.

If there is anything else that you wish iis to add to, or if you have
questions we would be delighted to answer them.

Senator Nerson. You heard the testimony of Mr. Alexander in
which he stated as a general proposition that the reporting require-
ments and forms under their latest actions to date are less than three.
What is your judgment on that ¢ i

Mr. PAssero. Yes, in terms of numbers of pages, but the complexity
of some of those pages I am not.so sure have been reduced.

We find again in the small business community, the businessman
regrettably too often sometimes looks to his advisers, his attorney or
accountant, to assist him in many matters which we consider to be
more or less menial ; oftentimes this is necessary simply because these
small business peopie have no staffs of their own, no bookkeeping, no
comptroller, no accountant, And in some instances, not even a
secretary. :
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The preparation of the original version of the ESB-1 caused a great
deal of consternation among our office clients and they just automatic-
allf, were forwarded to our office, to our accounting firm office. i

t appears to be a natural instinctive act on the part of a small busi-
nessman to foist or pass on to his accountant, the governmental re-
porting forms and they take for granted that it is our-bailiwick and
our responsibility, Of course, we are delighted to assist them, not for
what some might understand that we can extend our billable time for
but in a sincere effort to get them to comply with requirements of
agencies and departments.

Senator NeLsoN. Well, thank you very much for your takini your
time to come and testify this morning. Your statement and the ap-
pended documents will be printed in full at the appropriate place
in the record.

Thank you very much.

[The attachments to Mr. Passero’s statement follow:]

COMMENTS FILED BEFORE THE DEPARTMENT OF LABOR, OFFICE oF KMPLOYEE
BENEFITS SECURITY BY THE NATIONAL SOCIETY OF PUBLIO ACCOUNTANTS

I. THE INDEPENDENT QUALIFIED PUBLIC ACOOUNTANT

Proposed Department of Labor, Office of Employee Benefits Security Regula-
tions contain the following -language set forth at section 2520.108-6: section
2520.108-8 Opinion of an independent qualified publle accountant Included in
the annual report.

(4) General and application. In accordance with section 108(a) (8) (A) of
the Act, the administrator of a plan required to file an annual report under
section 104(a) (1) (A) of the Act shall engage an independent gqualified public
accountant on behalf of all plan participants to examine the financial state-
ments, books, and records of the plan and prepare an opinlon containing the
information described in paragraph (c¢) of this section. The plan administra-
tor shall include the opinion of the accountant described in paragraph (¢) of
this section as a part of the annual report. The opinion described in paragraph
{(e) of this section shall be included in the summary annual report, but is not
re%uired to be fncluded in the annual report. :

uch accountants’ opinion, the proposed regulations state, are required for
the majority of plans without exemption for small plans. The Internal Revenue
Service, in smiliar rules and regulations, has proposed@ an acrosst-he-board
exgxtzlxgtiontt'l;om annual opinion statements for those plans with 100 or fewer
pa pants”, ‘

NSPA recognizes that striking a fair and equitable balance between employer
beneit plan security additional cost and paperwork burden is a fragile process.
NSPA does belleve, however, the additional cost to very small plans caused by
annual accountants’ opinions is unwarranted and would add to the already
bu ning number of smaller plans which are folding because of increased ad-
ministrative costs.

In & recent National Soclety of Public Accountants’ survey, most respondents
agreed with the Internal Revenue Service’s position that & 100 or fewer par-
ticipant” cutoff would be appropriate for identifying these smaller plans which
should be exempt from the anual o;inlon requirement. Members from various
parts of the country indicated an additional yearly increment cost of $800-$1,000
to even small plans with as few as 15 participants if the annual opinion were
mandated for such plans. Obviously, the costs of performing the necesssry work
for an annual audit of larger plans would be proportionately greater. NSPA con-
cludes that the additional plan security brought about by yearly financial re-
vit::r: htfar. outweighed by the financial burden caused by annual opinion
statementa. - '

- The National Society of Public Accountants believes the Department of Labor
ssl:ou}d endorse the exemption previously proposed by the Internal Revenue

" ce‘ ’
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If 1t is determingd that setting the exemptlon from-the annual audit report
at 100 or fewer participants is not the gropor 1553 then thé cutoff eotil?o be
placed at some Jower.figure such as 50 ox fewer. Olearly at some point it becomes
auu-dctu to mepum adm’heft. ative cost burdens on plans so small that they
will not survive ﬂnﬁ . - ‘ ,

- .An alternative w 1chp:otmo Natlonal Soclety of Publle Accountants’ members
suggest is the expansion of the period between audit reports to two or éveh th
years for plans below some established sise. Typically, the funds involved in sn
plans will zot be great u{l the dangers inherent in the Ionger §ap between reviews

should not prove

II. ABAENT rum‘an DUIiﬂTION OF INDEPENDENT QUALIFIED PUBLIG ACOOUNTANT
CONTAINED IN ERIBA SEOTION 103(8) (3) (D), THE PROPOSED REGULATIONS DO NOT
ADEQUATELY APPRISE PLAN ADMINISTRATORS OF THE POTENTIAL POOL OF COMPETENT

PRAOTITIONERS FROM WHICH TO BELEOT

) m&p presently proposéd, section 2520.108-8 relating to accountants' statements

well be confusing and misleading to plan administrators. The term “inde-
pendent qualified public accountant” apparently is unique to ERISA and, there-
fore, not a term customarily utilized ia the trade or financial lexicon, state laws
or in technicgl journals. ‘
For ERISA purposes, an “independent qualified public accountant’ is defined

in sectfion 108({a) (8) (D) as:
' (1) a person who is a certified public accountant, certified by s regulatory

authority of a State;

(i1) a person who is a licensed public accountant, licensed by a regulatory
authority of a State; or

(il1) a person certified by the Secretary as a qualified public accountant in
accordance with regulations published by him for a pérson who practices in
States where there is no certification or licensing procedure for accountants.

Plan administrators not versed in the complexities and subleties of state ac-
countancy licensure may be led to believe the term is synonymous with certified
public accountants. In fact, quite the obverse holds true in this instance. The
term “qualified independent public accountant” is a shorthand term for a rather
substantial pool of public accountants who are fully capable and professional and
yet are uncertified. To ensure the availability of this collective auditing intellect,
the legislative drafters thought it necessary to define precisely the term “quali-
fled independent public accountant”. This was accomplished in section 108(a) (8)
(D), as indicated above.

NSPA .recommends incorporating into regulations the definition designed by
Oongress. Absent such inclusion, the legislative intent to provide the largest
source of capable practitioners would be frustrated. It is certainly axiomatic that
an expanded number of capable accountants would go far in reducing the addi-
tional administrative costs being absorhed by pension plans, _

Proposed section 2520.108-8 can bé simply expanded by including section 108
(a) (8) (D) lanmtﬁ directly. The Regulations would then read as follows:

For purposes of this section, an independent qualified public accountant means:

. (1) a persop wha is & certified public accountant, certified by a regulatory

authority of & State; .

1) a person who is a licensed pyblic accountant, licensed by a regulatory
authority of a State; or : .

(iii) a person certified by the Secretary of Labor as a qualified public
accountant in accordance with regulations published by for & person
who practices in States where there is no certification and g proce-
dure fo; accountants. (Note: Suhsection iif is only neceesary with this lan.
guage if the Secretary of Labor has not timely promulgated certification re-
quirements for unlicensed practitioners. See Section 1IY, infra.). =

III. THE SKORETARY OF LABOR SHOULD PROMULGATE CERTIFIOATION s'rmuu ns
UNLICENSED FRACTITIONERS FOR INCLUBION IN FINALIZED ANNKUAL RRPORT

ERISA section 108(s) (8) (D) (111) directs the Secretary of Labor to establish
by regulation equivalency requirements for those practitioners practicing i Juris-
dictions where there is “no certification or H ng procedure for accountants”.
Such regulations have not yet been forthcoming.
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. Unofiiclally, the Department of Labor has expressed the possibility that the
Secretary does not have to promuigaté equivalency (certification) requirements
because the phrase quoted above, if read literally, only applies to states which
have neither certification ptoceénres not licensing procedures for public ac-
countants, Since all jurisdictions do, in fact, have some procedure (by ¢xamina-
tion or otherwise) to certify public accountants as CPAs, the Secretary may be
relieved of his obligation mandated in ERISA section 108(a) (8) (D) (iif) under
this interpretation. :

This conclusion iy patently absurd. If we read the pertinent language as De-
partment of Labor would suggest, then Congress has, in effect, drafted a nugatory
and inoperative subsection. If we follow the Department of Labor’s theory, why
wouldn't 108(a) (8) (D) (1), (ii) standing alone have been sufficient?

The answer is apparent : Congress wanted to go further. If we parse the legis-
lative intent, Section 103(a) (8) (D) (il1), albeit adopted with the disjunctive
“or”, is meant to read with the conjunctive “and”. Essentially, Congress requires
the Secretary of Labor to promulgate equivalency (certification) provistons for
accountants in public practice for jurisdictions which only certify accountants
as OPAs and which do not currently license a second category. Hence, jurisdic-
tions fitting this description are those which have no certification and current
lcensing procedure for accountants. These are as follows: Arkansas, California,
Colorado, Connecticut, Delaware, District of Columbia, Florida, Hawali, Illinois,
Kansas, Kentucky, Louislana, Maryland, Massachusetts, Michi Minnesota,
Mississippl, Missouri, Nebraska, Nevada, New Jersey, New York, North Carolina,
Pennsylvania, Rhode Island, Texas, Utah, Virginia, Washington, West Virginia,
Wisconsin, and Wyoming.

The legislative history is short, succinet and bears out this point completely.
Creation of three qualified accountant categories appears quite early in the
ﬁnesis of current Section 103(a) (8) (D) (iif). An amalgam of what was then

.R. 2, H.R. 12006 and 8. 4200 provides the statutory lafguage. A review of the
coalescence of these bills clarifies the meaning of the existing language.

H.R. 2 contained the following language defining “qualified public accountant”:

(1) a person who is a cortified public accountant certified by a regulatory
authority of a State;

(i1) a person who is a licensed public accountant, licensed on or before
December 81, 1978, by a regulatory authority of a State; or

(i11) with respect to audits performed before Janudry 1, 1976, any other
person who meets, in the opinfon of the flecretary, standards of education
and experience which are representative of the highest prescribed by the
lHcensing authorities of the several States which provide for the continuing
Heensing of public accountants and which are prescribed by the Secretary
in appropriate regulations: except that if the Secretary deems it necessary
in the public interest, he may prescribe by regulation higher standards than
those required for the practice of public accountancy by the regulatory
authorities of the States, and a person shall be considered a qualified public
atc:ognrtgnt for purposes of subparagraph (A) only if meets such
standards,

Clearly, the H.R. 2 1anguage envisoned the creation of three accountant cate-
gorles. H.R. 2 went to the floor with this language Intact.

As part of the floor debate, H.R. 12008 was considered in the nature of a suh-
stitute for H. R, 2, The text of H.R. 12006 was being considered as a substitute
for title I of H.R. 2 (H. Res. 889, 120 Cong. Rec. 1128 et seq. (dally eds. Feb-

ry 26-28, 1074)). ,
.R. 12908 (at p. 28) defined “qualified public accountant” in identical lan-
guage to H.R. 2, supra.

Representativé Ashbrook offered a floor amendment to H.R. 12008, The lan-
guage of the amendment simply struck the arbitrary cut-off dates. Mr. Ashbrook.
in his floor statement, explained the nature of state accountancy licensure. and
documented that the absence of cut-off dates would, indeed, perpetuate the three
categories of accountants eligible for ERISA auditing. The House accepted the
three-tiered approach; and no evidence indicates a different receptfon in the
Conference Committee. A copy of Representative Ashbrook’s floor amendment
appears as Appendix A. ’

Admittedly, the language alteration to suhsection (il1) cannot be pinpointed
as to time of change or author. No guldance exists in the Conference Report.
Change in language, in this Instance, does not signal a shift of intent or meaning.
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. 8. 4200 would have defined “qualified public accountant” as & certified or
licensed public accountant—a two-tlefed acheme. The (Conferees yejected this
concept unequivocally and attempted to retain the House orsed version en-
compassing a three-tiered system with an equivaléency pro . Such intent
has not been emasculated by the somewhat haphasard rewording of subsection
(111), though it has been muddied. The legislative {ntent is given meaning only
tt sub)sectlon (iit) 18 rédd in thq,conjuncglvo (“and") instead of the disjunctive
“Ol‘" . ‘ - }

NSPA believes, the Secretary of Labor has a clear congressional directive which
cannot be ignored. Section 103(a) (8) (D) (iil) equivalency regulations should be
promulgdted and fncluded in the finalized Annual Reporting Requirements.

Establishing equjvalency standards i{s admittedly an extremely difficult task
involving such varlables as education, expertise, background, etc. With this in
mind, NSPA suggests to the Department of Labor that consideration be given
to preparing a falr and comprehensive examination which would cover the single
topic of pension plan auditing. Passage of such an examination would assure plan
administrators and the Department of Labor of the accountants' proven capa-
bility in this highly specialized area. Qualifications to be met to sit for the
examination, if any, could be worked out between the Department of Labor and
1RS. Precedent for this approach is contained in the present IRS Enroliment
Program set forth in Treasury Circular 280, 81 OFR 10.1 et. seq.

Provislons of the present iaw establish qualifications for actuaries with the
cooperation of various private associations in that fleld. ’

The National Society of Public Accountants is avallable to work with the
Department of Labor and the Internal Revenue Service on this important matter.

Another resource for the examination that might be employed is the Accredita-
tion Council for Accountancy, Inc. which has a Board of Trustees including
governmental and academlic representatives. This organization has developed an
independently prepared written examination in accounting and another special-
ized examination in the field of taxation. Since NSPA understands that plans
of ACA, Inc. include formulation of an examination in auditing, it could probably
serve as a body to provide input in the pension auditing area,

Of course, experience and educational standards might be set in lieu of a more
formal examination procedure.

The Secretary of Labor should be urged to promuigate regulations at the
earliest possible moment for inclusion in the Annual Reporting Requirements
and tte Code of Federal Regulations (COFR). Once accomplished, section
2520.103-8 could read as follows:

For purposes of this section, an independent qualified public accountant means:

(1) a person who is a certified public accountant, certified by a regulatory
authority of a State;

(i1) a person who is a licensed public accountant, licensed by a regulatory
authority of a State; or 5

(i11) a person who practices in States where there is no certification and
licensing requirements for unlicensed practitioners and who meets the
requirements set forth hereafter: . . . . : .

IV. CONOLUSION

The National Soclety of Public Accountants, through its Washington staff,
National Affairs Committee and Federal Taxation Committee, 18 available at any
time to assist the Department of Labor in their efforts to make BRISA function
equitable and smoothly. Our suggested amendments to the proposed Annual Re-
porting Requirements are a substantial portion of that effort.

APPENDIX A
[From the Congressional Record, Feb. 28, 1974}
AMENDMENT OFFERkDd BY M. ASHBROOK

Mr. AsHBRCOK. Mr. Chairman, I offer an amendment.

The Clexrk read as follows: Amendment offered by Mr. Ashbrook: On page
26, line 9, strike the following “on or before December 81, 1978,”.

On page 26, lines 11 and 12, strike the following: “with respect to audits
performed before January 1, 1976.” A

(Mrfu. A)shbrook asked and was given permission to revise and extend his
remar
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~ Mr, AsHB0OK, Mr, Cha I am offering dn amendment to H.R. 2 which
will eliminate an arbitrary Uimitation on the eligibility of auditors of private
::naﬂa:n tgans.» The inclusion of this arbitraty limitation in the bill was, I belleve

n .;‘ I i i (K4 a . )

The two changes are necessary becauge the provisions in Section 104(a) (8) (0)
(1) and (1il) do-not adegquately and fairly take cognizance of the licensing
procedures of publie accountants iti ‘some 26 States including Ohlo.

In 16 Btates, at the present time, the State legislatures have provid~d the

‘measures of competency including education, experience gnd examination, to
-license independent accountants for public practice in addition to OPA’s, I under-

stand that some 400 persons a year are now being licensed in Ohlo as licensed
public accountants. The States {n this category are as follows: Alabama, Alasks,
Arigona, Georgia, Indiana, Maine, Montana, New Hampshire, New Mexico, Ohlo,
Oklahoma, Oregon, South Cdrolina South Dakota, Tennessee, and Vermont,

Of significance, too, are the' 10 Statés which presently provide no regulation
of the profession of public accounting except to restrict the title of the certified
public accountant, In such jurisdictions, until comprehensive regulatory licensing
standards are enacted by the respective State legislatures, there will be no means
for otherwise qualified independent public accountants to perform audits for
private pension plans under the current lanmm H.R. 2, The 8tates in this
group are as follows: Arkansas, Delaware, 1 , Kansas, Minnesota, New
Jersey, North Dakota, Pennsylvania, Wyoming, and the District of Columbia.

The need for flexibility in permitting qualifidd personnel in these States Is
recognized in H.R. 2, but it i{s needlessly limited. If it is truly appropriate to
grant the Secretary of Labor the authority to promulgate standards of com-
petence until 1976 ; it should be appropriate without a cutoff date.

In making thes® changes to H.R. 2, ¥'Am not unmindful that the standards to
be employed in providing eligibility for independent auditors must not be dimin-
ished or impaired. An important element in this bjll must be the protection of the
public and the establishment of competency standards.

Publle interest requires that persons engaged to perform audits of these pro-
grams be independent and possess sufficient technlcal knowledge to carry out the
engagements in a satisfactory mantier, ’

Since reliance has been placed in the standards set by States and in the
equivalency standards set by the Secretary, no artificlal and unnecessary re-
striction on dates onght to be placed on this generally meritorious legislation.

1t ought to be noted that the Securities and Exchanqe Commission utilizes
terminology calling for “Independent public accountants" and no set dates for
lcensure are established by that exacting regulatory authority which oversees
the public interest in the investment field. :

A recent example of a major Federal program setting standards for inde-
pendent auditors is 'the revénue sharing program. Regulation.promulgated by
this important office of the Department of the Treasury define qualified account-
ants as those licensed by the State, regardless of the date of licensure.

Professional accountants, whenever licensed, should have the opportunity to
participate in this important program.

This legislation has made many strides in the private pension reform area and
I do not want to see it weakened by a technlcal oversight which does not recog-
nize the realities of the accounting profession in America today.

Mr. DENT. Mr. Chmrn%an. as far as this side i8 concerned, T agree to the amend-
ment offered by the gentleman from Ohfo (Mr. Ashbrook).. :

The amendment was agreed to. : .

The CHAIBMAN. Are there any further amendments to part I? If not, the
Clerk will read.

NATIONAL BOCIETY OF PUBLIC ACCOUNTANTS,
. Washington, D.C., Octoder 29, 1975,
Mr, ERWIN (. SCUvLER, : o T :
Chairman. Tas Forms Coordinating Comniittce, Intermal Revenne Service,
Washington, D.C. :

DeEAR MR, SCHRULER: The *fonowlnf comments pertain to the proposed annuul
information returns/reports to be filed with the Internal Revenue Service and
tue Department of Labor by ap employer or plan administrator of a pension or
welfare henefit plan. o . . .

In the instructions it would be a gond Idea to perhaps include the definition of
(a) defined beriefit plan and (b defined contribution plan, since other definitions
are already contalned In the Instrucrtions,
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Under “other services” in the Codes for Principal Business sectiop, there should
be & classification for accountants as well as one for enrolled agents, - .

The phrase “independent public accountant” contained {n the general instruc-
tions should be-clarified. ; i .

The box marked “new"” beslde the busipess code number in Item 1(e) on
Forms 8500 & 500-K is a mystery. There i8 no reference to its use in the
instructions, ) - ’

In Item 158 of Form 5500, change the term “current value” to “current market
value” which is more easily understood. 4 S

The instructions for Items 7(a), (b)(, and (e) of Form 5500 should clarify.
that former participants or retired participants whose benefits have been paid
out from a trust or for whom a current or deferred annuity exists not under
control of the plan, should not be included. _ . N

Item 15(1) on Form 5500 should be deleted as IRS and DOL are only interested
in current market value, not the cost basis of the assets, . :

An officlal form or schedule should be provided for use in connection with
Item 17(a) of Form 5500 and 1tem 8(4) of Form 5500-K, - :

Schedule A and/or the instructions should clearly indicate who is responsibl
for filling out this schiedule, i.e, the insurance company. Also, a signature line
for the insurance company should be provided on Schedule A. :

Item 1(f) on Schedule B should be deleted sluce it is repetitive of Item 3(b).

Items 1(1) (1) and (i1) should be deleted sin¢é the information is the same as
Items 1(f) and 1(g). '

We appreclate this opportunity to submit these views and suggestions to the
Service. If we can be of further assistance, please do not hesitate to let us know.

Sincerely,
MiINOR S. SHIRK,

Chairman,
Federal Tacation Committee.

Senator NELsoN. Our final witness will be Mr. Richard Fe, s attor-
ney at law, Pittsburgh, Pa., member of the Employee Benefits Divi-
sion, Section on Taxation, American Bar Association. -

STATEMENT OF RICHARD H. FAY, ATTORNEY AT LAW, PITTS-
BURGH, PA., MEMBER, EMPLOYEE BENEFITS DIVISION, SECTION
ON TAXATION, AMERICAN BAR ASSOCIATION

Mr. Fay. Thank you. .

Senator NeLsoN. Your statement will be printed in full in the rec-
ord. You may present it however you desire. If you can do some sum-
marizing it would be appreciated.

Mr, Fay. I promise to summarize. : .;

Before I summarize my statement, however, I would like to respond
to the questions that Senator Javits asked Mr. Lurie. You remember
that Senator Javits asked, based on IRS experience, what were the
reasons for termination of plans. :

Mr. Lurie said that of the terminations, a very small number of
terminations were because of administrative problems.

Under the tax code, for deductions to a qualified plan to be allow-
able, the plan must be permanent. In other words, you must be estab-
lishing the plan with the intention that it will be & permanent plan,

Now, it is understood, of course, that you can terminate the plan if

_you have valid business reasons. fl‘hat being so, I would never have
one of my clients submit a notice of ‘termination ing the only
reason he is terminating is because he can’t comply wﬁﬁ the adminis-
tration of it.. L ‘

. ‘Such a statement could J‘eo}{)ardiz.e his deductions since. the plan’s
inception. So T am amazed that even 5 percent said that they were
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‘terminating their plans because of difficulties of complying with the
mew law. : - ; T

The second part of Mr. Lurie’s answer was that he noted that the
number of participants in the terminated plans was not significant.
Well, it seems to me that this is not a very good answer to this com-
mittee which is addressing itself to the impact of ERISA on small
business, because what he is saying is that as far assmall businesses are
ctinc(_arned, they will not be continuing or establishing defined benefit

ans. , .
P Generally, a defined benefit plan, from the viewpoint of security,
is the most advantageous for the worker.

I will now summarize my statement. Let me apologize for my voice.
A,ll)garently,‘ I decided to grace my appearance with a tremendous
cold. -

It is, of course, a pleasure to have this OPP ortunity to testify at the

first senatorial hearings on the impact of ERISA. As Senator Nelson

says, one of the objectives of these hearings is to determine whether

“serious compliance problems continue to exist for smaller retirement
lans under ERISA and whether, as a result, terminations are, in
act, taking place in significant numbers.”

On the next page I have figures on the increased costs. Iet me get
back te your letter from a company in Milwaukee, Senator, if I may.
I think the figures are high but they are not unbelievable. It sounds
‘to me like this very energetic businessman went to his lawyer, saying
that on September 2, 1974, the law was passed, and I want my plan
amended. And the lawyer probably said don’t do it now, but the busi-
nessman maybe is one of these energetic ({)eople who wants to do thin
immediately. He said, “I want to amend my plan to comply with the
law.” So the lawyer sat down and in the absence of regulations, started
drafting, and as the regulations started coming out, he continued re-
drafting and that is about what would happen if a businessman in-
sisted that his plans be amended to comply with the law as of last
year.

Last year, to the extent possible, I advised my clients not to try to
bring their plans into compliance with ERISA because not enough
was known. And for those clients, that for a variety of reasons can’t
wait, for example, they made an agreement to establish a plan under
a collective bargaining agreement; then we go ahead and we draft,
knowing that almost everything we do will have to eventually be
changed. And that’s very expensive.

I think what is disturbing about the termination figures is that
there was such acceleration in the last month of last year as people
became more aware of ERISA and they are taking action and ter-
minating their plans.: '

. So it seems to me we should ask if there is a way that the legisla-
tion could be changed to reduce some of the costs while not reducing
prdtection to the employees. .

Tt seems to me the area of re(f)orting and disclosure is where the most
substantia) savings can be made with no dilution in the worker’s rights
or I;:exi:otectloxw. :}? er Eg}%IISA. "

#t m3 say that in the reporti uirements there is an element
of unreality about them. As Mr. ?E%Imom said, the previous reports
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to the Labor Department were in crates and, in many instances, never
filed. It has been estimated that if you consider all the plans that have
to be resibmitted to comply with ERISA, the IRS will have about
10 minutes to approve each plant if it wants to get it done in 1 year,
We are going to have a tremendous amount of paper going into
agencies who will have very little time to look at them and they will
get very little information they can use and a great deal which they
cannot understand, For example, ERISA requires that every plan
have an administrator. In the absence of identifying someone as ad-
ministrator the employer becomes the administrator, and this is fairly
important because a lot of the reporting and disclosure requirements
fall upon the administrator of the plan. ,
. Therefore, I always established someone other than the employer to
be the administrator. Now, under the determination form for a defined
contribution plan, there is a statement that says if the employer is not

~the administrator, put down the administrator’s employer number.
- If he is not the employer, he doesn’t have an employer number. Since

you learn quickly with the bureaucrats that you never leave a blank
unanswered in a form because they will just send it back, I sent away
asking the IRS to assign the administrator an emgloyer number and
I never got one back because they don’t know what I am talking about.

I keep getting calls from the IRS in Philadelphia asking way can’t
I make the emp!foyer an administrator; and I say I don’t want to, and
I say, this is a labor provision. Well, they say, they have heard of them
and that they have had trouble with the Labor Department before,

So they have not worked out quite what they will do in the simple
area of the administrator.

It is almost impossible to adequately summarize the reporting re-
quirements but there are about six major reporting requirements. Let
me say none of these forms can be done by even a very knowledgeable,
competent, intelligent, small businessman. They are just too technical.
I don’t think that means they are necessarily wrong, but it would be
necessary for the small businessman to go out and get somelody to
help him. Maybe it will be just a couple questions but he is going to
have costs associated with filling out these forms,

The first reporting requirements are that as part of seeking tax
qualification the employer has to fill out Form 5301 or Form 5302,
ghichhare very -detailed, and the lawyer drafting the plan usually

oes this.

| Ba.izically it sets out everything that you ever wanted to know about
the plan.

. The next requiement is the notice to interested parties. The next is
the joint IRS Department of Labor Annual Report. Fourth, is the
plan description to the Department of Labor which has to be resub-

mitted every time there is a material modification.

And fifth, a summary plan descri?tion, and. of course, if the em-
ployer has defined benefit plan, he falls under the requirements of re-
porting to the Pension Benefit Guaranty Corporation, '

Basically, I have no complaints with the forms that the employer
submits when he seeks a letter of determination. They are complex but
they are probably necessary. |
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Also, I think the annua) report that we have been talking about this
morning is a highly technical but also fproba,bly necessary report to
give the agencies involved some ides of what is happening in those

P Afteor that, though, I have problems. I would recommend that
the EBS-1 form be eliminated entirely. I think one of the most reward-
ing or revealing things that the staff of these commiittees could do is
to go to the Labor Department and ask how much time they will have
to look at the form, who they will have to do it, and if those people
will understand the form because it is highly complex. -

If, however, it is decided that the Labor Department will not forego
the pleasure of this form, I suggest that the law be changed so that if
no ‘i)lan is a tax qualified plan, and the employer has sought a letter
of determination, and has filled out the forms seeking determinatio
that should be considered adequate compliance with the requirement o
the plan de<cription.

In the reporting area. we come across one of the most unnecessary
%g(ligz to employers because of the dual jurisdictional approach of

The information that Labor wants on the EBS-1 form is duplicated
somewhere else in the Government’s hands and it is just not asking
too much for the Government to find it.

Another areca I think we can eliminate because it does absolutely no
good is the notice to interested parties. ,

Senator NrLsox. What is that now # Notice, what?

Mr. Fay. One of the new requirements imposed on plansif employers
are going to establish plans is that they send a notice to interested
parties.

Essentially, that means all employees, although it can be larger de-
pending on what kind of glan or amendment to the plan is involved.

This is another forum that has to be done by the employer. He has
to go to a professional to do it. There are some very detailed rules
about timing, who gets it, and how they get it, and I am not at all
convinced any purpose is being served.

ERISA established a framework of protection for the employee. If
the employer establishes a plan that meets those requirements, what is
being served by askm% the employee to comment ¢

Senator NELsoN. Is this for employee comment ¢

Mr. Fay. Excuse mef E

Senator NeLsoN. For the employee to comment ?

Mr. Fay. That i right. For example—say I have set up a salary-only
plan that meets all the requirements of ERISA and I sent a notice to
you and you are an hourly worker who is not included in the plan,
do you have any comments. ] '

suggest that you are just asking for trouble. It serves no purpose
whatsoever. I think that emploivers will be reluctant to establish
plans under such circumstances, It will be one more reason why em-
ployers will not want to establish plans because you are waving a'
red flag in the worker’s face. - - - .

You send another example notice to interested parties and you sa
we do not make employees participants of the plan untjl age 25, which-
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is allowed under ERISA, and when the worker gets his notice, he is
19 or 20, and maybe he thinks this is age discrimination, , P
- What right does he have to.enforce? What purpose is being served{
I think very little, . . S : ;
Senator NELsoN, Well, did the statute require that notice
Mr. Fay, Yes, sir. I must say that I agree with comments by Com-
missioner Alexander that most of the burdens of reporting flow from
the statute, - ‘ - ‘ : ,
~ The annual report, the plan description and so forth—they are all
in the act in great, great detail and I think that wise legislative prun-
ing might be in order. L. i
%enator Nerson, Well, have you outlined in your statement, or if
not, would you be prepared to suggest what specific modifications of
the statute on reporting on the effects of paperwork could be elimi-
nated and should be eliminated ¢ . :

Mr, Df‘AY. Well, just to repeat myself, I would think that——

Senator NELSoN. Is it in your current statement §

Mr, Fay. Yes, it is, but just to go over it, I think that the law on
lan description to Labor could be changed so that the filing of the
orms to the IRS would be considered adequate.

You would haveto change the law to achieve that.

Senator NELsoN. Wait, what was that again? That reporting

requirements—— ' ‘
fr. Fav. This EBS-1 which started off as the 16-page monster and
now is down to a 6-page absurditly. )

Senator NELsoN. So you would eliminate that form and rely upon

what, simply the report to IRS ¢
Mr. Fay. I would rely on the forms that the taxpayer submits for
s_eeklrxtl;g a letter of determination and I would rely on the annual
report.
. 1t seems to me that is more than enough relports. The EBS-1 form
18 & highly technical form and has questions like what are your rules
for breaks in service and hours of service and then in the instructions
to clarify what Labor means va these terms, They refer to the regula-
tions which are about 40 pages long. ‘ o

That is the only guidance the taxpayer has. The regulations are a
subject of controversy, and highly competent practitioners have trou-
ble with them. ‘ 4 o ,
- X would predict that to fill out that form fairl accurately would
take somebody qualified in the area for a plan he has not seen before
about half a day. ' ; ‘

Senator NeLsoN., You are referring to which form now? ‘

. Mr. Fay. The plan’s description form, the EBS-1 form. I think that
18 Just too much time, o T o '
" There is né wai the employer can fill that form out,

* Another form that we are facing is the form that you have to submit
to the Pension Benefit Guaranty Corporation. I have done quite a few .
of those recently because the annual premium is due for calendar year-.

ans' . N B , ~ ) , ) . . 3

T think that on the whole you see aﬁ'attempt by the Pension Benefit
Guaranty Corporation to simplify the forms, but that form is a clgssice.

P

¢
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example of & rather poor sense of cost to the employer weighed against
benefit to the Government. A Pl

*

*Not one of my small empldyers were able to understand that form,

It took me about 4 hours of very intense rea(}m%to understand it.
e.

Once you do understand it, it 1s fairly simple. The reason it is diffi-
cult is the rieed for premiuln reconciliation. - S S
- 'This is felt necessary becaiise the Government asks the employer to
pay a premium based on his anticipated employment for the upcoming
year. R , B

So, next year if he had not paid enough, or overpaid, you ask him to
reconcile. : : ‘ ‘

As the instructions make clear for most small employers the esti-
mate and actual employment are going to be the same.

But you have to go through this very detailed form to come out with
what might be a difference of a dollar or two, and that just doesn’t
seem worth it. - . .

I would like to turn to some other areas for small businessmen cre-
ated by ERISA. First, welfare programs. I don’t believe the legisla-
tion clearly -distinguishes or appreciates the differenceg between em-
ployee pension benefit plans and employee welfare benefit plans.

Most of the,re(glgrements for welfare plans just add additional cost
with very little benefit to employees. This is particularly true for
small employers. .

Almost all their welfare plans are insurance contracts. In other
words, the terms of the welfare plan are provided in an insurance
contraet—— = _ -

But under ERISA certain procedures must be set forth, and a named
fiduciary must be named and so forth. It has forced us—at least the
firm I am in—to come up with a form for this that just refers to the

insurance contract by number and one of my clients wrote back stating ~

that the importance of this document makes him want to cry but he is- -

too old for that. : .
Another area in which I don’t think ERISA 'made adequate distinc-

tion is the difference between defined benefit plans and defined contri-

‘bution plans. :

Certainly, this is true for the requirement for a joint and survivor

~ annuity. Most of the smaller employers’ plans are defined contribution

plans, usually profit-sharing l[‘)lans.

For profit-sharing plang the joint and-survivor requirement is uf-
necessary and if imposed, will result in a loss of flexibility of benefits
to employees. , 4 i -

The purpose of the joint and survivor provisions of ERISA was to

create a remainder interest where one would not otherwise exist.

For defined contribution plans, the total account benefit is normally
paid to a participant’s beneficiary, so the application of the joint and
survivor rule is unnecessary. P .

- In other words, the normal profit-sharing plan provides survivors
with the protection that the joint and survivor provisions were de-
signed to achieve. The gi)ph ion of the joint and survivor annuity to
a profit-sharing plan will mean, and this is true in my firm, that profit-
sharing plans will be drafted to eliminate any form of annuity pay-
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menb;.(&e’rbainly just the reverse of the result that Congress had

I think the regulations could be easily changed so that defined con-
tribution plans could meet this requirément in a logical way. )

. Second, there is a provigion in the regulations on hours of service
that I think is disturbing for many employers. Generally, under the
regulations an employee is credited for every hour he was compensated
or cligible to be compensated for work. :

The. question arises: What hap if the employer pays one em-
ployee on some basis other than an hourly basis.

ssentially the reFulations say if you don’t keep hourly records of

ayment, those employees who are participants in the plan for which

ﬁourly records are not kept will be given a full year of service for their
participation in any one day in the plan;

So, in the example I give, if a small employer does not keggohourly
records of pay, their employees would be credited with 1,000 hours
per year of emploiment even if they worked only 1 day. :

Moving on to what drew a lot of comment, that is the Rev. Proc. 75~

49. I think some legislative history would be helpful. You remember,

Scnator, that at the last day of the conference, there was a tremendous
controversy about the fact that Congress was, for the first time, enact-
ing vesting and participation requirements, L

Should this eliminate any concern about discrimination of the plan
in operation ? Some felt, and the Treasury did, although that was not
shared by IRS, that the fact that Con established standards for
vesting, et cetera, should mean that this would be conclusive proof
that the plan was not going to be operated in a discriminatory fashion.

Well, there was objection to that, but, on the other hand, it came
-out that there was great variety investing requirements in different
IRS districts; in other words, say, two doctors and one nurse in one
district would be required to vest at a schedule much faster than a

.similar operation in another district.

So, there was a need to create a uniformity and not have it so
Aarbitrary. So, the committee report said the fact that we have mini-
mum vesting standards doesn’t mean that if in operation the plan is
discriminatory, theirs can not require faster vesting but in no case—
this was done in an attempt to create some uniformity—can it be

greator than 440 i in other words, after 4 years, 40-percent vesting.

_From that the IRS came through with its regulation which would
disqualify about, I think the figure of 95 percegr?t is pretty good, of

.existing big plans.
I %o

Now n’t kno& ‘what rule they came up with yesterday but-I
don’t know why they keep fooling wzh it. Wephave m{ssive pry;)blems

-of compliance under ERISA,

We are asking for final regulations on ERISA, but most of them are
temporary, most have great problems and it doesn’t seem to me that
IRS showed great sense of priorities when they got into this battle.

It was not an. ERISA matter; it was not mandated by Congress.
ThIns isone t;egr s}itmlgl lt\ave l?mtﬁned.

guess my final point is this: As you well know, the IRS has issued
3\ the Labor Defartmeng; and IRS have stated that
hat are in existence, no matter how
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anpolished or unfinished théy may be, by May 80 of this year, your
plaglo wille%e in compliance fo{- the rest of that year eveguii weo change
our mind, which undoubtedly we will. © - .

This may:make sense from an administrative v::glpomp becauso
they aré now trying to schedule when regulations be issued.

gut- if you think about cost to the small emlploypr,;nt is. just not

ible. ‘A lawyer can not go to the small employer and say, “I am
rafting this plan but I will have to go througb e same gxercise 1
year from now,” but that is essentially what the IRS is requiring.

We have a piecemea] approach until Labor and the IRS finglly
make up their minds. ) -

That is the reagon why the costs in that Milwaukee case were so
high. The IRS and labor are attempting to get enough regulations out
so that they can maintain that the plans can be brought into compli-
ance, but that is not true. Many questions remain unanswered.

. This piecemeal approach is just causing a lot of problems. I think
wlhat we should do 18 admit that the IRS is not in a position now, nor
the Labor Department, to give final ﬁuidance to plans.

Let’s postpone all deadimes, t IRS and Labor to concentrate on
essential regulations, and then have the plans come into compliance.
This piecemeal approach is an extremely expensive approach.

Thank you very much, Senator. _

Senator NeLsoN. Thank you very much, Mr, Fay, for your very val-
uable testimony.

Woa intend to take a number of the issues raised by you and others
and we will request the agencies to specifically reply so that we will
have their view&oint on the feasibility of making some of these changes
that you and others have recommended today and yesterday.

Thank you very much for taking your time to come here.

Mr. Fay, Thank you.

Senator Nxrson. We are adjourned.

[The prepared statement of Mr. Fay follows:]

STATEMENT BY RICHARD H. FAY, REED, SMITH, SHAW & McCLAY

It is a pleasure to have this opportunity to testify at the first Senatorial hear-
ings on the impact and consequences of the Employee Retirement Income Security
Act of 1974 (“ERISA'). One of the objectives of these hearings, as stated by
OChalrman Nelson, is to determine whether “serious compliance problems continue
to exist for smaller retirement plans under PRISA and whether, 48 a result,
terminations are, in fact, taking place in significant numbers.”

It is always dangerous to extrapolate from one’s ‘own experience, but based
on my present employment with a law flrm representing a number of smaller
businessmen who maintain approximately 250 employee benefit plans, I would say
that amall businessmen’s compliance problems with BRISA, particularly the
reporting and disclosure requirements, are not only continuing but increasing
and that unnecessary and undesirable terminations of plans by smaller em-
ployers are, in fact, taking place. I have been a witness to smaller employers
terminating good retirement plans because they felt that they cannot understand
or keep up with the compliance requirements of ERISA,

to the increased cost, the Pittsburgh office of one of the national major
accounting firms has calculated that their cost for preparing an employee bene-
fit plan has increased from about $700 to $8,000. Other estimates of the increased
cost for drafting a plan, shepherding it through the IRS, and meeting the other
requirements of ERISA are much higher, _ .

National figures would suggest that my éexperience is not unique. The impact
of ERISA 18 apparent in the requests: for determination letters. For corporate
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lans, as the following figures indicate, there was & aignificant drop in requests
?or deterinination lptteu for the first nine nmonths of 1978 over the same period

in 1974. '

Corpotate plans’* 1974 1978
Profit-sharing and stock bonus plans spproved. ..........cccuee.n.... reeeseeacnrenaane 21,370 12,
Numwdgpbymm.?....?ﬂ ................. Serescmcsensacanccassanann 3%.471 1 .ﬁ

PIOVED. . . ocenriicceniccacenccccoaccncecesesannasasecsuancnnanans , 807 y
?uubuol OYSOROOVEIBD. ... .« eccemacccnancecoaccnnacacssansavancnsosananes 770,557 114
otal plans Qlsapproved. ... ... . ccciiiiiiciciciccciacacescicnsiasncacacansanees 54 26

Also, figures recently issued by the Pension Benefit Guaranty Corporation show
that the number of 1075 requests to terminate plans was four times greater than
what was anticipated and that the rate of termination is accelerating as ERISA
complisnce deadlines approach. In 1875 the Pension Benefit Guaranty Corpora-
tion recelved a total of 5,088 notlces of intent to terminate pension plans, and
1,148 of these notices were filed in December. These figures amply demonstrate the
need for Congressional hearings such as this one to determine if there are ways
to reduce the cost of meeting the requirements of ERISA for small bu-inessmen
without in any way reducing the protection and benefits offered to employees by
ERISA. It seems to me that, particularly In the area of reporting and disclosure,
substantial reduction in employers’ costs can be achieved without diminishing
the protection provided employees.

There are so many reporting requirements that any summary will be inaccu-
rate, but, in general, the major reporting requirements are (a) those that are
made as part of the employer seeking a letter of determination from the IRS
that his plan is a tax-qualified plan, (b) notice to interested parties which must
be provided by employers to all his employees if he withes a letter of determiia-
tion, (¢) a joint IRS/Department of Labor annual report which must be filed
for most plans, (d) a plan description to be flled with the Secretary of Labor
which must be resubmitted within 60 days if the plan is materially modified,
and (e) a summary plan description to be provided to the participant, If the
employer maintains a defined benefit plan, he would, of course, al:0 have to
meet the reporting requirements of the Pension Benefit Guaranty Corporation.

I have no major criticisms with either the filing requirements of seeking a
letter of determination or the summary plan description. The summary plan
description was a much needed reform which should allow participants to ob-
tain a clear explanation of the major ?rovisionl of their plan. There {8 the dan-
ger, however, that the regulations will require that the suthmary plan descrip-
tion be so detalled and complex as to defeat its original purpose, The regulations
for the summary plan description should not require such detail as to create the
f:}se 1mp2esslon that all provisions angd effects of the plan can be determined from

SUMmAry.

Furthermore, thé annual report scems also to be a basically sound approach
replacing as it (oes a serles of previous flling requirements of the Department
of Labor and the Internal Revenue Service. The recent announcements that a
simplified two-page annual report form for non-Keogh pension tgluns and welfare
plans with under 100 participants will be forthcoming and the elimination of
the requirement for the opinfon of an independent certifted accountant for plans
with fewer than 100 participants are welcome news for smaller plans, A concern
at this nioment, however, 1 the announcement of the Secretary of Labor in the
last week of December that the filing requirements for the annual report have
been moved from 414 molths after the ehd of the plan year to 7 months after the
end of the plan year. It is curious that this announcement was not issued jointly
by the Department of Labor and the IRS, ‘and the IRS position on this extension
should be clarified. o ’ '

I have serlous guestions about the need, justification, and format of the plan
description to be filled with the Department of Labor and the notice to interested
parties. In discussing forms we should keep certain and objectives in mind.
First, what Is the information being obtained and how can it be used? Second,
it the information {s imlilar or identical to information already in the possession
of the government, what additional benefit to the government or additional pro-
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tection to the employee.is achleved. to justify the additlonal cost to the employer?
Third, how muchp:lme does it take for aometggsto understand and to complete the
form? And finally, can the form be completed by an intelligent person who is not
an expert in the employee benefit area? I would suggest that the annual report
and the notice to interested parties cannot meet any of these tests. It, of course,
can be observed that the form of the annual report Is not so different from what
the Department of Labor has requested for some years. But it seems appropriate

-in light of the many new reporting requirements of ERISA to determine how
much of the lnfoma{lon previously requested {s still needed.

For tax-qualified plans most of the requested information has already heen
provided on the forms for seeking a letter of determination, and I, therefore,
recommend that serfous consideration be given to allowing tax-qualified plans to
meet the annual report requirements by compiling the forms they submit to the
IRS. If one fs convinced that a separate annual report is still necessary, I still
strongly question the desirability of the format of the annual réport. It repre-
sents an attempt to reduce a highly technical area to a yes or a né questionnaire
which results in misleading information to all concerned. For example, there are
questions about the rules of the plan for years of service and breaks in service,
and the only guidance is to refer to the highly complex and technlcal regulations
which have been issued on these areas. There is no way that the employer or
even the average practitioner can adequately and sufficlently answer these fuex-
tions. Other questions request information whose practical value to the Depart-
ment of Labor is hard to imagine.

The notice to interested parties is a classic example of one good idea too
many. This notice results in additional cost to employers with very questionable
additional protection to employees. Congress, in enacting ERISA, established
for the first time detailed requirements for employee benefit plans, It is these
requirements that provide the employee his basic protection. If an employer
establishes a plan complying with ERISA, it is highly questionable what addi-
tional protection to employees is provided by requiring that a notice to inter-
ested parties be given. Furthermore, it is & highly dangerous requirement in

—that it suggests that participants have rights in addition to those required hy

ERISA. It will be a source of contention and litigation and, I think, will result
1nof; oﬂg in unnecessary cost to employers but will act as a deterrent to establish-
ng plans,

Finally, while on the whole I believe that the form for payment of premiums
te the Pension Bunefit Guaranty Corporation reflects a genuine desire to have as
simple a form as possible, it demonstrates a good example of Increased cost to
employer with the little benefit to be gained by the Pension Benefit Guaranty
Corporation or employees. Most of my small emplo_‘yers were unable to under-
stand this form. They came to me for assistance and it took me about three hours
of very careful reading to understand how it works. Once you understand it, It
is really quite simple, but the reason for its complexity s primarily the require-
ment for a premium reconciliation, This is felt necessary because the employer
is asked to estimate the number of covered participants at the beginning of the
year which, of course, could change over that year. Therefore, in the next year he
is asked to reconcile his estimate with actual participation. The smaller employer,
therefore, is asked to spend a greut deal of time and money to estimate what may
be a very small difference, 1f any. As the instructfons on the form indicated, for
many plans there will be no change, but to adequately fill out this form, the
employer will have to spend an hour or two of his time or pay an expensive out-
slde expert to determine If a dollar or two more should be sent to the Pension
Benefit Guaranty Corporation. In other words, what cost are we imposing on
small businessmen for absolute precision in form submitted to the government?
Does this requirement far exceed the benefit to the government? I suggest that
when an employer has to spend an hour oy two hours of time so that the govern-
ment might be able to receive two or three more dollars in premiums, wo are
wasting time and money,

~——

WELFABE PLANS,

There are other areas-of ERISA which particularly affect small businessmen
that Congress mlfht want to consider., . '

On the whole I do not believe BRISA adequately recognizes or distinguishes
between welfare plans and pension plans. For example, the éverwhelming num-
ber of welfare plans maintained.by smaller employers are fully insured plans.

5\
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In other words, they are welfare plans whose benefits are provided under the
terms of some insurance contract. The requirement that these plans be reduced to
writing and that certain fiduciary responsibiilty provisions be incorporated inté
that wrilin&ls merely redundant or results in unresolved conflict between the
client and the insurance company. My firm is taking the approach of drafting
a welfare plan which lmomtea by reference the terms of the Insurance con-
tract. For guuy ingured we plans, this exercise, which is costly to the client,
seems of questionable value to the employees and to the government. As one client
wrote to a member of my firm when we sent him one of these welfare plans, “The
imporhnce of this document makas me want to cry, but I'm too old for that.”

JOINT AND SURVIVOR ANNUITY

Most of the smaller employers’ plans are defined contribution plans, usually
rofit-sharing plans. For profit-sharing plans the joint and survivor uirement
s unnecessary and if imposed, will result in a loss of flexibility of henefit to
employees. The purpose of the joint and survivior provisiong of ERISA was to
create a remainder interest where one would not otherwise exist. For defined con-
tribution plans, the total account benefit is normally paild to' a participant’s
beneficlary, so the application of the Jjoint and survivor rale is unnecessary. In
other words, the normal profit-sharing plan provides survivors with the protection
that the joint and survivor provisions were designed to achieve. The application
of the joint and survivor annuity to a profit-sharing plan will mean, and this is
true in my firm, that profit-sharing plans will be drafted to eliminate any form
of annuity payment—certainly just the reverse of the result that Congress in-
tended. I would, therefore, suggest that the regulations dealing {vith joint and
survivor annuity be amended to provide that a pian will not be disqualified if it
provides that upon the death of the employee, “the entire balance of his account
under the defined contribution plan would be paid to his surviving spouse unless
the participant has elected another form of benefit payment.”

HOURS OF SERVICE

The proposed-regulations dealing with participation, vesting, and acerual of
benefits have a provision that will be particularly disturbing to smaller employers
who do not keep hourly records of employment. The general rule is that for pur-
poses of determining an employee's creditable service, hours of service shall be
ascertained from the records of hours worked or hours for which payment is made
or owing. If, however, such records are not kept or if the employer compensates
his employees on a salaried basis, an alternate method of determining hours of
service for non-hourly employees is provided which permits an employer to apply
an equivalent formula for translating weeks or days of service into hours. The
regulation states that the formula must yield an equivalent of at least 1,000
hours of service per computation period. In other words, for smaller employers
that do not keep hourly records of pay, their employees would be credited with
1,000 hours per year of employment even if they worked only one day.

NONDISORIMINATORY VESTING SCHEDULES—REV. PROO. 75~49

As you have undoubtedly heard, the IRS has issuned Revenue Procedure which
would prescribe a so-called “‘4-40” graded vesting in ca.s8 where the Service
belleved that a qualified plan's vesting schedule is likely to produce discrimina.
tion. Under that Revenue Procedure, plans of employers with businesses more
than five years old, which provide for vesting slower than using the 4-40 vesti
schedule and which cover employees in whose favor discrimination is prohibited,
must meet one of the two turnover tests:

1. The rate of turnover for rank and file employees must be less th.an 6%
(the 6% test),or + ’

2. The rate of turnover for rank and file employees must be not more than
2009 of the rate of turnover for employees in the prohibited group (the

200% test).

If neither one of these tésts could be met by a plan, the Revenud Procedure
rqulnr:d the use of & vesting schedule at least as favorable as the so-called 4-40
Veﬂ . : : ' ° ’ '

The Service responded to the barrage of criticism directed at this Revenue
Procedure by issuing another Revenue Procedure under which the Service has
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faken the position that in a request for & 'dete: tion letter an employer may -
ask that the original Revenue gre not be applied. If the determination let-
ter reﬁqest states that the plan submitted is to be considéred without regard to
the tg tginal‘Beveu‘n_e Procedure, the Service will proceed to examine the plan
It it approves the plin as being qualified under ERISA, it will issue a letter
of detengfm‘ mtion on all aspects of the plan except:the plan's vuth::cheduh
With regard to the vesting schedule, the letter will éontain a civeat that

no determination was made whether the vesting provision of the plan sg

the nondiscrimination requirements of the Code. This {3 obviously a temporary
and highly unsatisfactory solution to the problem. While I do not believe that
compliance with one of the statutory vesting requirements of ERISA should be
conclugive evidence that the plan is operated in a nondiscriminatory fashion, it
seems to me, nevertheless, that the original Revenue Procedure far ex Con-
g:ndonal tent and is unnecessarily costly for employers. Use of the vests

instead of one of the vesting schedules of ERISA will aubstan increase
vesting costs for most employers. Whatever one may think of the merits of this
Procedure, I think the increased cost could result in massive curtailment of em-
ployee benefit plans. One study estimates:that the 4-40 vesting will increase the
cost of vesting by 25% over a ten-year period. Furthermore, the original Revenue
Procedure establishes a highly arditrary and mechanical test rather than a case-
by-rase determination of whether a plan is operated in a discriminatory fashion.
The revenue ruling will result in plans being disqualified when, in fact, they are
being operated in a fair and equitable manner.

PIECEMEAL APPROACH

Both the Department of Labor and the Internal Revenue Service have an-
nounced that if a plan con;glles by May 80 with the requirements of ERISA as
they are presently embodied in regulations, the plan will be held in compliance
with the requirements of ERISA until the end of this year. For purposes of an
orderly addressing of the complex problems that have to be faced, this step-by-
step procedure makes sense from an administrative viewpoint. This plecemeal
approach, however, drastically increases the cost of drafting the plans, It is ob-
vious that it is small businessmen who can least afford this approsgch.

The administrative agency’s delay in getting final regulations out is due some-
what to the complexity of the area and the lack of knowledgeable people. With-.
out trying to assign blame to anyone, it is time we recognized that all deadlines
will probably have to be extended. You cannot expect small businessmen to incur
substantial charges to bring their plans into compliance with the requirements of
BRISA only to be faced in a short time with additional costs of re-amending
their plans. I, therefore, would strongly recommend that Congress look into a
procedure whereby the appropriate agencies would have the time to develop final
regulations which then can be used for drafting of plans.

[By direction of the chairman the following communication was

.

made a part of the printed record :]
, JARABIN, Gacas & HuoNT,
- ‘ OERTIITED PUBLIC ACCOUNTANTS,
T S » Santa Barbdara, Oalif., Fedruary 25, 1976.
Re Pension Plan Reporting Requirements. ‘ '
Brxate SMALL Businzes COMMITIES, ‘
Financial Markets Private Pensions, Subcommitiee of the Senate Finance
Oommittee, Dirksen Senate Ofice Butlding, Washington, D.O.
. Qe EN : I understand that hearings are being held on the burdens imposed
on small businesses in reporting under the Pension Reform Act of 1074. The
roblems created by the Act are serious, but I would not expect that meaningful
nformation would be available in terms of actual plan terminations, cost, time
g:d reportingtg:rg:tns because no significant reports have yvet been required to
Mun ACl e . : ot Lo
T;? initial fling requirement, Form EBS8-1, was originally proposed to be due
on March 81, 1975, was later postponed until May 81, 1978, subsequently post-
poned until August 31, 1978 and:(within two weeks of the mailing of the forms)
changed from a multipage form to a two page registration form. The hasty

L [
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change, only two weeks after the mailing of all the multipage forms to all known
employers, was poorly communicated to employers in the form of a cryptic notice
that hearings were to be held on a pro change in reporting requirements
of the Department of Labor. The ts of the hea concerning the pro-
posed postponement and lessening of the requirements on the initial Form EBS-1
was not communicated to employers. Form EBS-1 has subsequently been sub-
stantially revised and is now due on May 80, 1976, fourteen months after the
original pro deadline. The form is not finalized, and it is therefore not
known whether the requirements imposed by it will be manageable or whether
it will be distributed in time to be completed and filed timely. Thus, although
the Degnrtment of Labor has managed to cause considerable inconvenience to
accountants, plan administrators, and others, the amount of time and financial
burdens imposed by the Act upon employers rlsini from the initial description
of the plan to the Department of Labor is not yet known,

A similar situation i{s occurring on the proposed annual filings required under
the Act. Internal Revenue Service/Department of Labor Form 8500 has not yet
been finalized. The original proposed forms resulted in a substantial amount of
adverse comment, but the final form of this reporting requirement is not yet
known. Therefore, any information which you obtain at your hearings concern-
ing the annual reporting burden resulting from the Department of Labor/Internal
Revenue Service interpretation of the Act is entirely speculative.

Another example of a burden which has not yet been imposed anyone, but
which could be substantial, is the proposed requirement that amall retirement
plans have an annual audit by a certified public accountant. The original pro-
posed Form 5500 stated on its instructions that no such audit was required for
plans with under 100 participants, within a few weeks the Department of Labor
advised interested parties that it really meant to require such an audit even
though the instructions themselves stated that it was not required. The most
recent information which I have is that the Department of Labor has again
changed its mind and is now considering not requiring such an audit. Although
the financial burden of such a requirement is considerable, the actual imposi-
tion of this requirement has not yet occurred, and is the subject of additional
speculation both as to whether the requirement will finally be Imposed, and as
to the cost of such an annual requirement,.

In summary, the financial burden created by the Pension Reform Act of 1974
could be conslderable if the Department of Labor and Internal Revenue Service
do not take advantage of the provisions of the Act which permit them to lessen
its impact on plans with under 100 participants. To date, however, the financial
burdens imposed have not been significant because almost no reporting require-
ments have gone into effect. Please do what you can to see that reasonable report-
ing requirements are imposed on smaller employers, and that the requirements
are communicated to these employers in a timely fashion in a manner which can
be understood by them,

Thank you in advance for your assistance.

Yours very truly,

-

RrorARD HUNT,
[Whereupon, at 11:48 a.m., the committee was adjourned.]
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APPENDIX
PENSION BENEFIT GUABANTY CORPORATION
ANALYSIS OF SINGLE EMPLOYER DEFINED BENEFIT PLAN TERMINATIONS, 1975
March 19, 1976
HIGHLIGHTS

The number of terminations of pension and annuity plans since the enact-
ment of the Employee Retirement Income Security Act of 1974 (ERISA) has re-
celved widespread attentlon in recent months. In particular, concern has been
expressed as to the impact of ERISA on plan terminations. This report ex-
amines single employer defined benefit plan termination notices recelved by the
Pension Benefit Guaranty Corporation (PBGC) during calendar year 1975. The
major findings are:

The number of defined benefit plan terminations reported to PBGOC in
1975 was approximately 4,300, with about 3,950 of these covered under the
PBGO termination insurance program. Using earlier BLS and Labor Depart-
ment studies and historical trends, PBGC budgeted for from 8,700 to 4,100
defined benefit terminations in 1975. Using those same studies, approxi-
mately 8,200 terminations could reasonably have been expected fn the ab-
sence of ERISA. )

In 85 percent of the plan terminations involving an ongoing employer, an
1ntexﬁ:l to provide pension coverage to plan participants through another plan
was cited. : s . -

Seventy-seven percent of the plan terminations covered by the insurance
program did not indicate that BRISA was the reason for termination. Ad-
versé economic conditions, change in ownership or liquidation of the em.
ployer’s businesy were typlcal ‘of the citéd reasons for plan termination.

Twelve percent of the plan terminations covered by the insurance pro-
gram indicated that ERISA was thé reason for termination. Eleven per-
cen::li &ite%‘ other reasons in addition to BERISA, such as adverse economic

"~ condition Co . 1

In all terminated defined benefit plans covered by the Act, whether or not a
‘Buiccessor plan is instituted, the participants are guaranteed vested basic pension
benefits, withiri statutory limitations, paid from assets of the plans or by the
Pension Benefit Guaranty Corporation, - ’

ANALYSIS OF BINGLE EMPLOYER DEFINED BENEFIT PLAN TERMINATIONS, 1075 -

Introduotion : : e ]
In recent months, considerable attention-has been ‘pald to the apparent in-
crease in’the number of private pension and annuity plans terminating since the

*-enactment of the Employee Retirement Income Security Act of 1974 (ERISA).

In pdtticular, concern has been expressed as to the extent to which ERISA
may have contributed to this increase, - ‘ , R
" This report séeks to assess the impact of ERISA on plan terminations by
analyzing both the ntumber of plan terminations and the ktated reasons for
termination provided PBGO by plans terminating during 1975, , : , ‘
The ntmber of términations takes on meaning as a measure of the impact of
ERISA ‘wher compared with the number of plan terminations which might
reasonably be expected inthe absence of ERISA. For this purpose, the report
draws. upon the results of-a PBGO projettion developed in early 1078 of the
number of defined benefit plan terminations expected during 1975, The report
also draws upoh a study initiated by PBGO in early 1076 of thoe plans filing a
Notice of Intent to Terminate with PBGC during 1075. This study included an
analysisiof the stated reasons for termination provided PBGO by {he plans,
AR | v Lt e . . : ‘ N f ’ - . . T [T I .

A © (169)



164

Volume of PBGC plan terminations, 1975

During calendar year 1975, the first full year after the enactment of ERISA,
5,035 notices of intent to terminate, including duplicate notices, were filed with
the Pension Benefit Guaranty Corporation (PBGQC). However, as shown in Table
1, an estimated 735 cases were closed administratively because (a) the termina-
tion related to an individual account plan, such as profit sharing, (b) the event
reported was not a termination, (¢) the termination had occurred prior to en-
actment of ERISA, or (d) the other reasons shown in Table 1. During 1975,
PBGO received notices of intent to terminate 4,800 defined benefit plans, of
which about 3,950 were actually covered by the PBGC termination insurance
program. .. - i 2 7 )

Anticipated volume of plan terminations, 1975

The PBGQC estimate of plan terminations for calendar year 1975 was made
solely for budgeting purposes and was undertaken in two steps. First, historical
data on IRS pension plan terminations were analyzed, and adjustments were
made to estimate actual defined benefit plan terminations experienced during the
1967-1974 period. Second, projections were made for 1975 based on past ex-
perience. In addition, an estimate was made of the effect of adverse economic
conditions and ERISA in projecting a work load figure for 1975. The results of
these steps are summarized in the following sections :

Analysis of Historical Data.—The number of applications for determination
letters acted upon by IRS for terminated pension and annuity plans for the 8
years prior to 1975 provided the historical basis for projecting the level of de-
fined benefit plan terminations for 1975. Data for the years 1967 through
1974 shown in Table 2, col. 1, indicate that the number of IRS determinations
for terminated pension and annuity plans grew steadily during this perlod from
an annual rate of 602 in 1967 to 2,677 in 1974, with an average annual growth
rate of close to 25 percent,

Adjustments.—The historical data on pension and annuity plan terminations
had to be adjusted so projections could be made for the post-ERISA defined
benefit plan termination case load. A study by the Bureau of Labor Statistics,
Report on Characteristics of Terminated Retirement Plans 1955-1968, indf-
cated that, on average, the number of actual terminations exceeded the number
of applications acted nupon by the Bervice during any period by 20 percent. In &
period of increasing plan terminations, this 20 percent factor reflects the lag
between the actual termination and the subsequent actions by the Service, by
means of a determination letter or some other means. Applying this 20 percent
factor to the figures on IRS determination actions results in an estimate of
actual plan terminations per year (Table 2, col. 2). With this adjustment, for
example, it is estimated that in 1974, 8,092 pension and annuity plans actually
terminated compared to a determination rate by IRS of 2,577 plans.

Not all pension and annuity plans are defined benefit plans. It is estimated
that defined benefit plans account for 70 percent of the pension and annuity plan
terminations reported to IRS in the past (Table 2, col. 8). Ag a result of this
adjustment, it is estimated that the level of defined benefit plan terminations
grew from 506 in 1967 to 2,165 in 1974, - , -

1975 Profections.—In early 1975, a projection of the number of defilned benefit
plans that could reasonably he expected to terminate in 1975 was developed by
PBGC by first extrapolaglng-the historical termination trends and then adjust-
ing the results to reflect:anticipated effects of the recession ‘and BRISA. The
key assumption in these projections related to the expected growth above the
1974 level of defined benefit plan terminations. Profection I, assuming a 2% pers
cent increase, was based on the historlcal average growth rate in plan termina-
tions, while Projecton II used the highest. observed increase in the historieal
series, 40 percent, .to reflect both ‘trends and unfavorable business conditions. -

The number of plan terminations in Table 8. 1ine 2, are the result of a straight-
forward projection of the 1974 experience (line 1) under the assumed.growth
rates, mentioned above. FEstimated plan terminations in the post-ERISA period
were further adjusted upward to reflect an assumed 8 percent underreporting
of plan .terminations prior to. FRISA, since prior to enactment the submission
to IRS of ‘an application for. determination with respect to a plan. termination
was not mandatory. Thia adjustment reaulted in the projected plan termination
rates shown In line 8. All these fignres, ranging from 2,708 to 8,182 terminating
deflned benefit plans, conld be considéred reasonable based en past experfence.

However, 1078 was not expected to be a normal year. Therefore, PBGO made
further adjustments presented at hudget hearings on May 6, 1978, referenced
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in Table 8, ine 4, which produced an anticipated termination case load ranging
from 8,782 to 4,107 defined benefit plan terminations. These higher rates reflected
the anticipated effect of ERISA.

In summary, the level of 4,800 defined benefit plan terminations (with 3,950
covered by the termination insurance program), corresponds closely with prior
PBGOC budget projections. o

Survey of plan terminations, 1975

In early 1976, PRGC undertook an analysis of data obtained from plans filing
notices of intent to terminate with PBGC between January 1, 1975, and December
81, 1978. A systematit"10 percent sample of filings was drawn; however, the
analysis was limited to those filings that had not been administratively closed
by December 81, 19705.

Since the estimates for plans in the report were based on a sample, they may
differ from the figures that would be obtained from a complete enumeration of
terminating plans. Particular care should be taken in interpreting small differ-
ences among percentages. The first results of this survey are summarized in the
following sections: , ,,

Reasons for Termination, 1975.—Table 4 summarizes the results of the survey
of stated reasons for plans terminating in 1975. In 77 percent of the covered
terminated plans, no mention of ERISA appeared in the notice submitted to
PBGQC. Of the remaining plans, 12 percent cited ERISA as the sole reason for
termination; 11 percent cited ERISA combined with other reasoms, -

The reasons for plan termination stated by plan administrators are in close
agreement with the assumptions underlying the PBGC budget projections of
defined benefit plan terminations for 1975. Therefore, when reasons for termi-
nation are related to PBGO projections for the 1975 termination case load, a
close-correlation 1s found between actual and expected experience. The expected
termination level based on the assumption of unfavorable economic conditions
(with no ERISA {impact) shown in Table 8, line 2, is in line with the number
of terminations (77 percent of 4,300) for which PRISA was not stated as a
factor in termination. s

Continuing Pension Coverage for Participants—The effect of the terminations
of deflned benefit plans may be completely or partly mitigated by coverage under
a4 successor profit-sharing or money purchase plan.

Some 85 percent of all terminating defined benefit plans involving an ongoing
concern included a statement that a successor plan or shift to some other existing
plan was being planned for participants. More importantly, these estimated 1,000
terminating plans included about a third (or an estimated 80,000 participants)
of all the participants in terminations involving ongoing companies. -

~ TaBLE1.—PBGO plqn termination ewperience, 1975

Noticeé received e e ——————————— .‘..'La--- 8, 038
Less: Administrative closings ‘..------..---__--_-_-----_----7 ....... 785
Individual account PIANS - - - - oo m—em 221
Non-terminations .ceee... e ercmncmec—————————— hammctmmddaa 104
Other* e ———— e ————— womnena 860
Equals: Deflned benefit plan terminations___—————__———____.______ 4,800
OOVOrOd mee e e e ——— 8, 850
Non-covered .o e tmtameam—n e mm—————— PR

1 Based on projections of experience to date. : L
2 Includes plans terminated prior to enactment and duplicate AAlings by plan administrator.
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TABLE 2.—HISTORICAL ANALYSIS OF PENSION AND ANNUITY PLAN TERMINATIONS, 1967-74

—r

A, xEttl
% Estimated
Applications plsn ~ beneft plan .
ol TR wng
> o 8 {
Your O JLdn e
(o)) B )] (6)) )
602 . 22 506.eeiiaeennsnn.
672 a%% % il.
868 1,042 129 .
}. 14 L30 W5 3.
B d pE A
2,517 092 2,165 16.
Service. J
.","&"!!"..,.,.“"'.‘.‘.‘W roment Pl 105-5” indicated actul tarnnations fied wil
mlst‘ Mum Wlmhz't«mmm 19 lnd doﬁnodln ofit plans accounted for 70
r u n -
Mw %Im‘g%ﬂ iawod Al medior T pet

" . ProJection]  Projection Il

(2
S S

1, 1974 eatimate 1om tabK 2, €00 3. .ezceenevseensmssnanneenneinsnnneesnnnnes 2,165 2,165
i R — e
BB 1078 DGRt SISO dos e R PSSR 1 it

1 Estimate besed en unpublished PBGG L]

D D i s s o, o 7 i
boommittee of the ives, Subcommittes on on

of Labor and Heelth, Education and Weifare, $4th Con:., 1t sss., pL. 5, Department of Labor Relsted Amag:, r'a“ 450,

TABLE 4.—Percent distridution of siated reason for termination of defined
‘Beneftt Plam, 1975 LR

ERISA not mentioned: - .- - Percent
Adverse busSineds. . cemrcaccmccnccccrsccnemceccnrn e n e —c—a————— 83
Plan too costly ‘ ce——e——— 11
Change in ownership - —— - - 11
Liquidation dissolution/closing e emmeeecm——————— 10
OtRer e ecccenmcaccccemccccccc e am e e m e e ————— 12

subml ------ - - - - LT L D T 77
ERISA mentioned: -
Impact of BRISA_. - —— - 12
BERISA combined with other reasons._-__.----- - - 1
Subtotal e 23
Total —— “- cemeiew 100

1 Based on Q&Itematlc 10 bpercent sample of plans fling valid notices of intent to termi-
nate with PB during 1 O
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