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ERISA IMPROVEMENTS ACT OF 1978

TUESDAY, AUGUST 15, 1978

U.S. SEnaTE, SuBcoMMITTEE ON LaBor oF THE CoM-
MITTER ON HUMAN RESOURCES; AND SUBCOMMITTEE ON
PrivaTe PEnsioN Prans aND EMPLOYEE FRINGE BENEFITS
oF THE CoMMITTEE ON FINANCE,

Washington, D.C.

The subcommittees met in joint hearing in room 4232, Dirksen Sen- -
ate Office Building, Senator Harrison A. Williams, Jr. (chairman
Subcommittee on Labor of the Committee on Human Resources), an
Senator Lloyd Bentsen (chairman, Subcommittee on Private Pension
Plan_?1 and Employee Fringe Benefits of the Committee on Finance)
presiding.

Presengt: Senators Williams, Bentsen, Javits, and Matsunaga.

OPENING STATEMENT OF SENATOR WILLIAMS

Senator WiLL1ams. We shall come to order, please.

Today we are beginning 3 days of hearings on legislation to amend
the Employment Retirement Income Security Act og 1974.

I am especially pleased that we have been able to arrange to have
these hearings conducted jointly by our Labor Subcommittee and Sen-
ator Bentsen’s Pension Plans Subcommittee. Senator Bentsen and
other members of the Finance Committee share our avid interest in
improving ERISA, just as they shared our interest in developing it
4 years ago, and I am sure that I speak for all the members of the
Human Resources Committee when I say that I hope we can con-
tinue our cooperative efforts in this field.

Over the next 3 days, we will hear testimony from a wide range of
witnesses on several bills to amend ERISA and related provisions of
the Tax Code. These seven bills—S. 3017, S. 901, S. 2992, S. 8193, S.
1745, S. 1383, and S. 250—cover a variety of subjects. But all of them
are intended by their sponsors to improve the operation of ERISA.

S. 3017 is designed to foster and encourage the establishment and
maintenance of ﬁ»rivats sector employee benefit plans, to promote im-
provements in the plans, and to streamline the Government’s regula-
tory efforts in this field. The concepts underlying the “ERISA Im-
provements Act” are, in my Ludgment, most important. But they will
be even more important in the future, as the shifts now taking place
in the American population culminate in a significantly larger propor-
tion of retirees, with a significantly larger necessity for adequate re-
tirement income. The most economically efficient, least painful way to
assure that retirement income is through the private pension system.

(1)
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Through this system private pensions can be funded soundly while, at
the sa.]me time, making billions of dollars available in investment
capital.

o achieve this goal, we must have more private plans covering more
workers. They must be plans that assure decent retirement income, and
that deliver what they promise. )

In further deve]ogmg S. 8017, we must also keep in mind the need to
improve plans for the benefit of American workers and their families.

'or example, our proposal to enhance the rights of surviving si)ouses
of plan participants who die before reaching retirement age will elim-
inate a glaring deficiency that exists in the present law.

And our proposal to permit deductions for employee contributions
to plans is aimed at eliminating the inequities that now surround the
Individual Retirement Account provisions of the law.

ERISA went a long way toward upgrading plan standards and in-
suring plan fiscal integrity. With the benefit of over 314 years of ob-
servations, it is obvious that this law can be improved. I we can make
those improvements, and complete the difficult task of conforming
existing plans to ERISA’s rules, I believe we will see a return to the
pattern of expansion of private pension plan coverage that character-
1zed the three decades before ERISA’s enactment.

[The text of S. 3017, S. 901, S. 2992, S. 3193, S. 1745, S. 1383, and
S. 250 follows:]
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IN THE SENATE OF THE UNITED STATES

Max 1 (legislative day, ArriL 24), 1978

Mr. Wineiays (for himself and Mr. Javirs) introduced the following bill;
which was read twice and referred to the Committees on Finance and
Tuman Resources jointly by unanimous consent

A BILL

To amend the Employce Retirement Income Sceurity Act of
1974 and the Internal Revenne Code of 1954 for the pur-
pose of simplifying, clarifying, and improving Federal law
relating to the regulation of employee benefit plans, to
foster the establishment and maintenance of plans, and for

other purposes.

Be it enacted by the Scnate and Iouse of Representa-
tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.

P I

(a) Snort TiTLE—~This Act may be cited as the

o §

“TKRISA Tmprovements Act of 1973”.

<

(b) TaBLe or CONTENTS,—

Sce. 1. Table of contents.
See. 2. Teelmieal and conforming changes.

II
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TITLE I—CONSOLIDATION OF FEDERAL AGENCY

RESPONSIBILITIES FOR EMPLOYEE BENEFIT PLANS

Subtitle A—Findings; Declaration of Policy

See. 101, Findings and declaration of policy.

See.

Subtitle B—Employee Benefits Commission

21, Special liaison oflicers for Labor and Treasury Depaitments,

. Employce Benefits Commission.

. Powers of Commission.

. Certification of certain improved plans,

. Termination of Treasury Department’s jurisdiction over certain

aspects of certain plans; Agency cooperation.

26. Effective date and repeal.

TITLE II—-AMENDMENTS TO THE EMPLOYEE RETIREMENT

INCOME SECURITY ACT OF 1074
Subtitle A—Declaration of Policy ; Definitions

. 201. Declaration of policy ; Definitions.

Subtitle B—Simplifying and Clarifying Amendments

Part 1—ReportiNG AND DiscrLosure

Disclosure of accrued bLenefits.
Exemptions and modifications.

. Elimimation of summary annual report,

. Consolidation of forms.

. Iinprovement of reporting requirements.
. Opinions of actuaries and accountants,

. Update of summary plan deseription,

Scope of accountant’s opinion.

. Effective dates.

Part 2—MiNiMud STANDARDS

. Reciprocal agreements.
. Determining participation on a plan year basis.
. Special rule for 125 days of service in the case of a maritime

industry.

. Summation of different benefit acerual rates.
. Suspension of benetits because of reemployment.

Amendments to conform plans to final regulations.
Reductions in retirement or disability benefits.
Joint and survivor annuity.
Elapsed time.

Parr 3—Fu~pina

51, Funding to take nccount of future amendments.
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TEFLE H—AMENDMENTS TO THE EMPLOYEE RETIREMENT
INCOME SECURITY ACT O 1974--Continued

Panr 4~ Fimeney Resronstminiry

Sec. 261, General asset account,

See. 262, Obligation of ciployer to pay contiibutions,

See. 263 Refwnd of mistuken contributions,

Sec. 264 Co-fiduciary pesponsibility,

See, 263, Exemption for neciprocity acrangements,

Ree, 266, Solveney standaids for certain wninsurel welfare plans,

Pagr 5 ApwiNiasviien asn Exroner sest

Sce. 271 Remedies,

See, 2720 Advisory Connil,

273, Tmpaet of inflation o yetivement benefits,

See, 274, Preemption,

TITLE - AMENDMENTS TO THE INTERNAL REVENUE
CODE OF 101

See, 301 Lunp sum distributions: plans treateld as single plan,

Sec. 20 Lump s disteibntions s sepatation fromthe sepviee,

NSee, 303, Deduction for cotain employee contributions to quatiticd retive-
ment plans,

See, WL Credit for the canblishiment of gualifiecd  plans by small
cmployers,

See. 300, Credit for the improsconent of gualitivd setivesent plans,

See. duc Ivnial of TRAL et benelite 1o onner-cmployees: eorporate
oflicers and sharcholders,

See. 307, Retroactive disguahifivation of plans,

TITLE INe=SPECIAL MASTER AND PROTOTYPE PLANS

See. 401, Special master and protetype plans,
SEC. 2. TECHNICAL AND CONFORMING CHANGES.

-The Sceretary of the Treasury and the Seeretary of
Labor shall, as soon ax practicable but in any event not Jater
than 90 days after the date of the cuactment of this Net,
submit to the Congress a dmft of any technieal and con-
forming changes in the Internal Revenre Code of 1954,

and the Employvee Retivement Income Security Xet of 1974,
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respectively, which are necessary to reflect throughout such
Code and Act the changes in the substantive provisions of

law made hy this Aet.

TITLE I—CONSOLIDATION OF FED-
ERAL AGENCY RESPONSIBILI-
TIES FOR EMPLOYEE BENEFIT
PLANS

Subtitle A—Findings; Declaration of
Policy

SEC. 101. FINDINGS AND DECLARATION OF POLICY.

(¢) The Congress finds that the free flow of commerce
aud the implementation of the provisions of the Employce
Retirement Income Security Act of 1974 and the provisions
of subchapters I and I of chapter 1 of the Internal Revenue
Cede of 1954 (insofar as they relate to such Act) have
heen restricted and hampered by administrative difficulties
encountered by the Labor Department, the Internal Revenue
Service, and the Pension Benefit Guaranty Corporation; that
the implementation of such provisions and the free flow of
commerce have heen further hampered and restricted by
assertions of applicability of Tederal and State securities and
other laws to certain employee henefit plans; that the paper-

work burdens and compliance costs resnlting from such
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Act and Code provisions and affecting employee benefit plans
and persons sponsoring such plans can he reduced in certain
respeets without jeopardizing the interests of employees in
such plans and in the integrity of the assets of such plans;
and that present and future nceds for retirement income can
best e met by strengthening and improving private em-
ployee pension benefit plans and that it is in the national
interest to do so.

(b) It is hereby declared to be the policy of this et
to consolidate the administration of the Employee Retirement
Income Sccurity Act of 1974 and certain provisions of the
Internal Revenue Code of 1954 as relate to plans which are
subject to such Act in a single agency; to clarify prospec-
tively the extent to which Federal and State securities and
other laws may affect employee benefit plans which are sub-
ject to such Act and to protect certain persons and plans
and hold them harmless from liability duc to certain types of
past, present, or future allegations under such Federal or
State securities laws; to provide new incentives to fuster the
establishment and maintenance of private employee pension
benefit plans; and to further improve such plans by clarify-
ing, simplifying, and otherwise improving such Act and the

provisions of such Code.
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Subtitle B—Employee Benefits

Commission
SEC. 121. SPECIAL LIAISON OFFICERS FOR LABOR AND

TREASURY DEPARTMENTS.

(a) Lasor DEPARTMENT OFFICER.—There is estab-
lished within the office of the Secretary of Labor, the position
of special liaison officer to the Employee Benefits Commis-
sion. The special liaison officer shall be appointed by the
President, by and with the advice and consent of the Senate,
from a list of nominees submitted to the President by the
Sceretary of Labor and shall serve for a term of years in
accordance with the provisions of section 122 (b). The
special liaison officer shall serve as chairman of the Employce
Benefits Commission and shall report regularly to the Secre-
tary of Labor on the activities of the Commission.

{b) TrREASURY DEPARTMENT OFFICER.—There is es-
tablished within the office of the Sccretary of the Treasury
the position of special liaison officer to the Employee Benefits
Commission. The special liaison officer shall be appointed
by the President, by and with the advice and consent of
the Senate, from a list of nominees submitted to the Presi-
dent by the Secretary of the Treasury and shall serve for
a term of years in accordance with the provisions of section
122 (b). The special ligison officer for the Treasury shall

serve as vice-chairman of the Employee Benefits Commission
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1 and shall report regularly to the Sceretary of the Treasury on

the activitics of the Clommission.

[

3 SEC. 122. EMPLOYEE BENEFITS COMMISSION.
4 (a) IstanrisuyMeNT.—There is established, as an

5 independent agency within the executive branch of the

6 Government, the Employee Benefits Commission. The Com-
7 mission is composed of—

8 (1) the special liaison officer for the Secretary of
9 Labor appointed under subsection (a) of section 121,
10 (2) the special liaison officer for the Secretary of
11 the Treasury appointed under subsection (b) of section

12 121, and

13 (3) three additional members appointed by the
14 President, by and with the advice and consent of the
15 Senate, selected from a list of nominees submitted jointly
16 by the Secretary of Labor and the Secretary of the

17 Treasury.

18 (b} TERMS OF OFFICE.—

19 (1) NUMBER oF YEARS.—Members of the Com-
20 mission shall serve for terms of 6 years, except—

21 (A) the special liaison officer for the Secre-
22 tary of the Treasury first appointed after the date
23 of enactment of this Act shall serve for a term of
4 3 years, and

25 (B) of the 3 members of the Commission ini-

33-549 O - 78 -2
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tially appointed under paragraph (3) of subsec-

tion (a), one shall serve for a term of 2 years, one

shall serve for a term of 4 years, and one shall serve
for a term of 6 years.

(2) SERVICE BEYOND EXPIRATION DATE~A
member of the Commission may serve as a member of
the Commission after the expiration of his term until a
suceessor has taken office as a member of the Commis-
sion.

(3) VacaNcy arroiNtMENTS.—An individual
appointed to fill a vacancy occurring other than by the
expiration of & term of office shall e appointed only
for the unexpired term of the member such individual
succeeds.

(4) PoLITICAL AFFILIATION.—Not more than 3
members of the Commission may be affiliated with the
same political party.

() CoyprrNsaTiON.—Mcmbers of the Commission

shall receive compensation equivalent to the compensation

paid at level 111 of the Executive Schiedule.

(d) Fuxerions.—The Commission shall—

(1) formulate policy respecting Federal laws which
now or may hereafter relate to employee benefit plans
deseribed in section 3(3) of the Employee Retirement

Income Security Act of 1974,
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(2) administer and enforce titles I and IV of such
Act, and

(3) administer and seck to obtain compliance with
sections 401, 410, 411, 412, 413, 414, 6057, and G0H8
of the Internal Revenue C'ode of 1954 insofar as such
sections relate to cmployce henefit plans (as defined
in section 3(3) of the Employee Retirement Income
Security Act of 1974) described in section 4(a) of
such Act and not exempt under section 4(h) of such
Act.

(¢) Rrres, Etc.—The Commission <hall prepare writ-
ten rules for the conduct of its activities, shall have an
official seal which shall he judicially noticed, and shall
have its principal office in or near the District of Columbia
(but it may meet or exercise any of its powers anywhere
in the United States) .

(f) ADMINISTRATIVE AUTHORITY.—

(1) STAFr DIRECTOR; GENERAL COUNSEL.—~The
Commission shall have a staff tfi)'octOt' and a gencral
counsel who shall he appointed by the Chairman. The
staff director and the general counsel shall he paid
at a rate not in cxcess of the rate in effeet for level IV
of the Executive Schedule. With the approval of the
Chairman, the staff director may—

S.3017—2
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(A) appoint and fix the compensation of such
additional personnel as be considers necessary, and
(B) procure temporary and intermittent serv-
ices to the same cxtent as authorized by section

3109 (b) of title 5, United States Code.

(2) USE orF OTHER AGENCIES' RESOURCES.—In
carrying out its responsibilities, the Commission may
avail itxelf of the assistance, including personnel and
facilitics. of other agencies and departments of the
United States Governmient. The heads of such other
agencies and departments may make available to the
C'ommission such personnel, facilitics, and other assist-
ance, with or without reimbursement, as the Commission
may request.

SEC. 123. POWERS OF COMMISSION,

(a) IN GENERAL.—The Commission has the powers
expressly granted to the Secretary of Labor and the Pension
Benefit Guaranty Corporation under the Employce Retire-
ment Income Security Act of 1974 and, in addition, has
the power—

(1) to require, by special or general orders, any
person to submit in writing such reports and answers
to questions as the Commission may prescribe, and such

sitbmission shall be made within such reasonable period
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of time and under oath or otherwise as the Commission
may require;

(2) to administer oaths or affirmations;

(3) to require by subpocna, signed by the chair-
nan or the viee chairman, the attendanee and testimony
of witnesses and the production of all doenmentary evi-
denee relating to the execution of its duties:

(4) in any proceeding or investigation, (o order
testimouy to he taken by deposition hefore any person
who is designated by the Commission and has the power
to adffinister oaths and, in swuch instances, to compel
testimony and the production of evidenee in the same
manner as authorized under paragraph (3) ;

(5) to pay witnesses the same fees and mileage as
arc paid in like circumstances in the courts of the United
States;

(6) to initiate (through civil actions for injunctive,
declaratory. or other appropriate relief), defend, or ap-
peal from a decision in, any civil action in the name of
the Commission for the purpose of enforcing the provi-
stons of titles I and IV of the Employee Retirement
Income Secwrity Act of 1974, through its general
counsel ;

(7) to develop such prescribed forms and to make.
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amend, and repeal such rules, pursuant to the provisions
of chapter 5 of title 5, United States Code, as are neces-
sary to carry out the provisions of this et and of titles I
and IV of the Employee Retirement Income Security
Actof 1974;

(8) to conduct investigations and hearings, to
cncourage voluntary compliance, and to report apparent
criminal law violations to the appropriate law enforce-
ment authorities; and

(9) to certify to the Scerctary of the Treasury
that &1 employee henefit plan deseribed in seetion 122
(d) (3) of this Act—

(A) satisfies or does not satisfy (or has or has

not satisfied) the requirements of sections 401, 410,

411, 412, 413, 414, 6057, or G058 of the Internal

Revenue Code of 1954, or

(B) satisfies or does not satisfy (or has or has
not satisfied) the requirements of sections 44C and

441 of the Internal Revenue Code of 1954.

(b) ExrorceMENT or OrbErs or THHE COMMIS-
s1oX.—.A\Any United States district court within the jurisdic-
tion of which any inquiry is carried on may, upon petition hy
the Commission in case of refusal to obey a subpena or order
of the Commission issued under subscetion (a), issuc an

order requiring compliance therewith. Any failure to ohey
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the order of the court may be punished by the court as
contempt.

(¢} Traxsrer or Fuxcrions.—All functions of the
Sceretary of Labor under the Lmployee Retirement Income
Seeurity et of 1974 are transferred to, and shall he
carried out by, the Commission. A1l functions of the Pension
Benefit Guaranty Corporation under such Act are trans-
ferred te, and shall be carried ont by, the Connnission, All
functions of the Seeretary of the Treasury under sections
401, 410, 411, 412, 413, 414, 6037, and G058 of the
Internal Revenue Code of 1934, insofar as such sections
relate to emplovee benefit plans deseribed in section 122
(d) (3) of this \et, are transferred to, and shall be carried
out by, the Commiission.

(h) Traxsrer ProvisioNs.—

(1) PersoNNEL, ETC.—A\ll personuel, liabilities,
contracts, property, and records determined by the Di-
rector of the Office of Management and Budget to be
employed, held, or used prinarily in connection with the
functions of the Seerctary of Labor under the Employee
Retirement Incgme Security Act of 1974, of the Pen-
sion Benefit Guaranty Corporation under such Aet, and
of the Secretary of the Treasury under sections 401,
410, 411, 412, 413, 414, 6057, and 6058 of the In-

ternal Revenue Code of 1954, insofar as such sections
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rclate to employee benefit plans described in section 122

(d) (3) of this Act, are transferred to the Commission.

{2) TRANSFER OF PERSONNEL.—

(\\) Ixcept as provided in subparagraph (B),
personnel engaged in functions transferred under
paragraph (1) shall be transferred in accordance
with applicable laws and regulations relating to
the transfer of functions.

(B) The transfer of personnel pursuant to
paragraph (1) shall be made without ;edtlcti011 in
classification or compensation for one year after such
transfer.

(3) PROCEDURAL EFFECTS OF TRANSFER.—

(A) All laws and regulations relating to the
functions transferred under this Act shall, insofar as
such laws and regulations are applicable and not
amended by this Act, remain in full foree and effect.
All orders, determinations, rules, and opinions made,
issued, or granted under such laws by the Secretary
of Labor, the Pension Benefit Guaranty Corpora-
tion, or by the Sccretary of the Treasury, which
are in effect at the time of the transfer provided by
paragraph (1}, and which are consistent with the

amendments made by this Act, shall continue in
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] effect to the same extent as if such transfer had not
9 occurred.
. (B) The provisions of this Act shall not affect
14 any proceeding pending before the Secretary of

Labor, the Pension Benefit Guaranty Corporation,

(]

G or the Sccretary of the Treasury on the date of
7 enactment of this Act.

8 (C) No suit, action, or other proceeding com-
9 menced by or against the Secretary of Labor, the
10 Pension Benefit Guaranty Corporation, or the Secre-
11 tary of the Treasury shall abate by reason of the
12 transfer made under paragraph (1). The court be-
13 fore which such suit, action, or other proceeding is
14 pending may, on motion or supplemental petition
15 filed at any time within 12 months after the date of
16 enactment of this Act, allow such suit, action, or
17 other proceeding to be maintained against the Com-
18 mission if the party making the motion or filing the
19 petition shows a necessity for the survival of the
20 suit, action, or other proceeding to obtain a settle-
21 ment of the question involved.

92 SEC. 124. CERTIFICATION OF CERTAIN IMPROVED PLANS.
23 (a) GENerRAL RuLE.—The Commission shall, upon

24 application made by an employer who maintains a qualified
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1 employer retirement plan (as defined in section 221 (¢) (3)

(A) through (E) of the Internal Revenue Code of 1954),

2
3 certify such plan to the Sccretary of the Treasury as an
4 improved plan for purposes of the credit allowed by section
5 44D of the Internal Revenue Code of 1954 if, for the plan
¢ year for which eertification is requested—

7 (1) the Commission determines that there has
S been a substantial improvement in the employee benefits
9 under the plan as compared with the preceding plan

10 year, and

11 (2) rights of cmployees uuder the terms of the
12 plan exceed the minimum requirements described in part

13 2 of title T of the Employee Retirement Income Security

14 Act of 1974.

b
[}

(b) MiNimum  IMprOVEMENT  STANDARDS.—The
16 Commuission shall not certify any plan as an improved plan

17 under subsection (a) unless, under the plan—

18 (1) the age and service requircn;lents for participation
19 (1) the age and service requirements for participa-
20 tion in such plan permit significantly earlier participation
21 _than must be permitted under the age and service re-
22 quirements of section 202 of the Employcee Retircment

23 Income Security Act of 1974, and
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{2) the rate at which a participant’s right to his
normal retirement henefit hecomes nonforfeitable is sig-
nificantly more rapid than the leact rapid rate permitted
under seetion 203 of such Act, or
(3) the Commission deterntines that there is some
other significant improvement in a participant’s henefits
and rights under the plan which is at least equivalent to
an improvement which would satisfy the requirements of
paragraphs (1) and (2). }
SEC. 125. TERMINATION OF TREASURY DEPARTMENT'S
JURISDICTION OVER CERTAIN ASPECTS OF
CERTAIN PLANS; AGENCY COOPERATION,
(n) TERMINATION OF TREASURY JURISDICTION,—
Except as provided in subsections {h) and (c). the Secre-
tary of the Treasury shall not administer, seck to obtain
compliance with, or otherwise excrcise responsibility or pow-
er respecting sections 401, 410, £11, 412, 413, 414, 6057,
6058, 4971, and 4975 of the Internal Revenue C'ode of 1954
insofar as such sections relate to an employee henefit plan
(as defined in section 3(3) of the Emplovee Retirement
Income Sccurity Act of 1974) deseribed in section 4 (a)
of such Aet and not exempt under section 4 (h) of such
Act.
S. 3017—;3
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(b) CEerTIFICATIONS BY ComMIssioN.—Certifications
made by the Employee Benefits Commission to the Scere-
tary of the Treasury pursuant to section 123 (a) (9) of this
Act shall be treated by the Secretary as if he had made
such certifications himself.

(c) CooPERATION.—Pursuant to procedures they shall
jointly formulate and establish, the Employee Benefits Com-
mission, the Secretary of Labor, and the Secrvetary of the
Treasury shall make arrangements for—

(1) notification hy the respective Seceretaries to
the C'ommission regarding information which concerns
the Commission’s functions under section 122 (d), and

(2) notification by the Commission to the Sec-
retaries regarding information which concerns their
respective functions under laws relating to cmployee
benefit plans.

SEC. 126. EFFECTIVE DATE AND REPEAL.

This title shall take effert one year after the date of
enactment of this Act. Subtitle A of title III of the Em-
ployee Retirement Income Security Act of 1974 is repealed

on such effective date.
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TITLE II—AMENDMENTS TO THE
EMPLOYEE RETIREMENT IN-
COME SECURITY ACT OF 1974
Subtitle A—Declaration of Policy;

Definitions
SEC, 201, DECLARATION OF POLICY; DEFINITIONS.

(a) DEcCLARATION. OF PoricYy.—Section 2 of the Em-
ployee Retirement Income Sccurity Act of 1974 is amended
by adding at the end thercof the following new subsection:

“(d) It is hereby further declared to he the policy of
this Act to foster the establishment and maintenance of
employee benefit plans sponsored by employers, employee
organizations, or both.”.

(b) Section 3 of the Employece Retirement Income
Security Act of 1974 is amended by—

(1) redesignating paragraph (4) as paragraph

(4) (A) and by adding at the end thereof the following

new subparagraph:

“(B) For purposes of this paragraph, the term ‘em-
ployee’s beneficiary association’ shall mean an association in

which employces participate as members and in which eligi-
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bility for membership is based on a commonality of interest

with respect to the members’ cmployment relationships.”;

(2) striking out subparagraphs (A), (B), (C),
(D), (H), and (I) of paragraph (14) and inserting
in lieu thereof, respectively, the following subpara-
graphs:

“(A) any fiduciary, counsel, or employce of such
plan;

“(B) a person providing professional services to
such plan, or a person providing nonprofessional services
on a continuous hasis to such plan;

“(C) an employer any of whose employees are
covered by such plan, if the employees of such employer
constitute 5 percent or more of all employees covered
by the plan;

“(D) an cmployee organization any of whose
members are covered by such plan, if the members of
such employee organization constitute 5 percent or
more of all employees covered hy the plan;

“(II) an officer, director (or an individual having
powers or responsibilities similar to those of officers or
directors), a 10 percent or more sharcholder, or a highly
compensated employee (earning 10 percent or more of
the yearly wages of an employer) or a person described

in subparagraph (d) (D), (E), or (G); or
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“(I) a 10 percent or more (in eapital or profits)
partner, or joint venturer with, & person described in
subparagraph (C), (D), (1), or (G).”;

(3) inserting in paragraph (15) “brother, sister,”
immediately hefore “spouse,”;

(4) striking ont “The” in paragraph (20) and
inserting in lieu thereof “Exéept as otherwise provided
in section 514 (d) (2), the”;

(5) (A) striking out clauses (i), (ii), and (iii) of

subparagraph (A) of paragraph (37) and inserting in

 lieu thereof the following:

““(i) which is maintained pursuant to one or more
collective bargaining agreements hetween an employee
organization and more than one employer,

“(ii) to which ten or more employers contribute,
or to which more than one and fewer than ten employers
contribute if the Sceretary finds that treating such a
Plan as a multiemployer plan would he consistent with
the purposes of this \ct, and”,

(B) redesignating clauses (iv) and (v) of para-
graph (37) (.\) as clauses (iii) and (iv), respectively,
and

(C') striking out subparagraph (B) of paragraph
(37) and inserting in licu thereof the following new sub-

paragraph:
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“(B) For purposes of this paragraph, all corporations

e

9 which are members of a controlled group of corporations

=

(within the meaning of section 1563 (a) of the Internal

J

4+ Revenue Code of 1954, determined without regard to seetion

5 1563 (¢) (3) (') of such Code) shall be deemed to he

¢ one cuployer.”.

7 Subtitle B—Simplifying and Clarifying
8 Amendments
9 PART 1—REPORTING AND DISCLOSURE

10 SEC. 221. DISCLOSURE OF ACCRUED BENEFITS.
11 Section 105 of the Employee Retirement Income Se-

12 curity Act of 1974 is amended to read as follows:

13 “REPORTING OF PARTICIPANT'S BEN BFIT RIGHTS
14 “SEc. 105. (a) (1) Lach adwministrator of an employee

15 pension benefit plan shall furnish to any plan participant or
16 beneficiary who so requests in writing a statement indicating,

17 on the basis of the latest available information—

18 “(A) the total benefits accrued, and

19 “(B) the nonforfeitable pension benefits, if any,
20 which have acerued, or the earliest date on which bene-
21 fits will become nonforfeitable.

22 “(2) In no case shall a participant or beneficiary he

23 entitled under this subsection to receive more than one
24 report described in paragraph (1) during any one twelve-

25 month period.
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“(3) If an administrator furnishes an annual statement
which contains the information required by this subsection,
the furnishing of such annual statement shall satisfy the re-
quirements of this subsection.

“(4) This subsection shall apply to a plan to which
more than one unaffiliated employer is required to contribute
only to the extent provided by regulations prescribed by the
Commission. ‘

“(b) (1) Each administrator of an employee pension
benefit plan shall report, in such manner and at such time
as may be provided in regulations preseribed by the Commis-
sion, to each plan participant who during a plan year—

“(A) (i) terminates his service with the employer,
or -
“(ii) has a 1-year break in service, and
“(B) is entitled to a deferred vested benefit under
the plan as of the end of such plan year, and
“(C) with respect to whom retirement benefits are
not paid under the plan during such plan year.
The report required under this subsection shall inform the
employee of the nature, amount, and form of the deferred
vested benefit to which such participant is entitled, and such
other information as the Commission may require.

“(2) Not more than one report shall be required under

3-540 O -78-1
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paragraph (A) (ii) with respect to consecutive one year
breaks in service.

“(c) (1) Except as provided by paragraph (2) of this
subsection, each employer shall, in accordance with regula-
tions prescribed by the Commission, maintain records with
respect to each of his cn1pioyees sufficient to determine the
benefits due or which may hecome due to such employecs.
The employer shall furnish the plan administrator informa-
tion necessary for the administrator to make the reports re-
quired by subsections (a) and (b).

“(2) If more than one employer adopts a plan, each
such employer shall, in accordance with regulations pre-
scribed hy the C'ommission, furnish to the plan administrator
information necessary for the administrator to maintain the
records and make the reports required by subsections (a)
and (D). Such an administrator shall maintain the records
and, to the extent provided under regulations prescribed by
the Commission, make the reports, required by subsections
(a) and (b).

“(8) If any person who is required under this section
(other than under subsection (a) (1)) to furnish informa-
tion or to maintain records fails to comply with such require-
ments, he shall pay to the plan a penalty of $10 for each
employee with respect to whom such failure occurs, unless

it is shown that such failure is due to reasonable cause.”.
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SEC. 222. EXEMPTION FOR REPORTING AND DISCLOSURE
REQUIREMENTS.
(a) IN GENERAL.—Section 110 of such Act is amended
to read as follows:

“EXEMPTIONS AND MODIFICATIONS

[ I - -

“Sec. 110. The Secretary may by regulation exempt
7 any employee benefit plan or person, or any class of em-
8 ployee lenefits plans or persons conditionally or uncondi-
9 tionally from any requirement of this part or may modify
10 any such requirement if he determines that such exemption

11 or modification is—

12 “(1) appropriate an dnecessary in the public inter-
13 est, and

14 “(2) consistent with the purposes of this title.”.
15 (b) CoxrormiNg CHANGES.—Section 104 (a) of such

16 Actis amended—

17 (1) by striking out parag‘raphs (2) and (3), and
18 by redesignating paragraphs (4) and (5) as (2) and
19 (3), respectively, and

20 (2) by striking out “paragraph (4)” in paragraph
21 (3) (as redesignated) and inserting in lieu thereof

22 “paragraph (2)”.
23 SEC. 223. ELIMINATION OF SUMMARY ANNUAL REPORT.
24 Section 104 (b) is amended—

8. 3017—4
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(1) hy striking out paragraph (3) and redesignat-
ing paragraph (4) as (3), and

(2) by inserting hefore the period at the end of
the last sentence of such paragraph & comma and the
following: “but the charge for furnishing a copy of
the latest annual report may not exceed $10”.

SEC. 224. CONSOLIDATION OF FORMS.

Not later than 18 months after enactment of this Act,
the Commission shall, with respect to employee benefit
plans described in section 122 (d) (3) of this Act, prescribe
a single form (or a single series of forms) which shall be
used to satisfy the requirements of section 102 (a) (2) of
the Employee Retirement Income Security Act of 1974
and such additional reporting requirements as the Commis-
sion deems necessary for the reporting of information pres-
ently reported on Internal Revenue Service Forms 5300,
5301, and 5303.

SEC. 225. IMPROVEMENT OF REPORTING REQUIREMENTS.

In order to avoid the reporting of unnecessary infora-
tion, the C'ommission shall develop reporting forms and re-
quirements for employee benefit plans described in section
122 (d) (3) of this et which, to the maximum extent feasi-
ble and consistent with the purposes of this Act and the Em-
ploycc Retirement Income Security Act of 1974, take into

account the different types and sizes of employee benefit
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plans. Not later than 18 months after the date of enactment
of this Act, the Commission shall report to the Congress on
the actions taken and proposed to be taken to implement

this directive. Not later than 24 months after the enactment

1
2
3
4
5 of this section, the Commission shall submit to the Congress
6 its final written report on the implementation of this section.
7 SEC. 226. OPINIONS OF ACTUARIES AND ACCOUNTANTS,
8 Section 103 (a) of the Employee Retirement Income Se-
9 curity Act of 1974 is amended—

10 (1) by inserting ““, except to the extent required

11 by subparagraph (B),” in paragraph (3) (A) after

12 “Such examination shall be conducted in accordance with
13 generally accepted auditing standards,”,

14 (2) by striking out “may” in paragraph (3) (B)
15 and inserting in lieu thereof “shall”,

16 (3) by striking out “if he so states his reliance”
17 in such paragraph,

18 (4) by striking out “may” in paragraph (4) (D)
19 and inserting in lieu thereof “shall”’, and

20 (5) by striking out “if he so states his reliance”
21 in such paragraph.

922 SEC. 227. UPDATE OF SUMMARY PLAN DESCRIPTION.
23 Section 104 (b) (1) of the Employee Retirement In-
24 come Security Act of 1974 is amended to read as follows:

25 “(1) The administrator shall furnish to each partici-
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pant, and each beneficiary receiving benefits under the plan,
a copy of the summary plan description, and all modifications
and changes referred to in section 102 (a) (1)—
“(A) within 90 days after he becomes a partici-
pant, or (in the case of a beneficiary) within 90 days
after he first receives benefits, or
“(B) if later, within 120 days after the plan be-
comes subject to this part.
Not less frequently than every tenth year after the plan
becomes subject to this part, the adninistrator shall furnish
to each participant and to each beneficiary receiving benefits
under the plan:the summary plan description described in
section 102 which shall be updated by the integration into the
summary plan description of all plan amendments, if any,
made within such 10-year period. If there is a modification
or change described in section 102(a) (1), a summary
description of such modification or change shall be furnished
not later than 210 days after the end of the plan year in
which the change is adopted to each participant and to each
beneficiary who is receiving benefits under the plan.”.
SEC. 228. SCOPE OF ACCOUNTANT’S OPINION.

Section 103 (a) (3) (C) of the Employee Retirement
Income Security Act of 1974 is amended by striking out

“need” and inserting in lieu thercof “shall”.
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SEC. 229. EFFECTIVE DATES.

The amendments made by sections 222 and 227 shall
be effective, and the amendments made by sections 223,
226, and 228 shall apply with respect to plan years hegin-
ning on and after the date of enactment of this Act. Sections
224 and 225 shall he cffective 12 months after such enact-
ment date. The amendments made hy section 221 shall he
effective 18 months after such enactment date.

PART 2—MINIMUM STANDARDS

SEC. 231. RECIPROCAL AGREEMENTS.

Section 209 of the Employee Retircient Income Secu-
rity Act of 1974 is amended to read as follows:

“RECIPROCAL AGREEMENTS
. “Sec. 209. Notwithstanding any other provision of this

title, the contributions made with respect to the employment
of an employee pursuant to a collective-bargaining agrecment
and payable to a pension or welfare plan maintained pur-
suant to that agreement (hereinafter in this section referred
to as the ‘away plan’} may be transferred to a similar pen-
sion or welfare plan cstablished pursuant to another collec-
tive bargaining agrecment under which the employee had
previously become a participant (hereinafter referred to
in this scction as the home plan’) if snch transfer is pursuant

to a written agreement hetween the administrator of the
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away plan and the administrator of the home plan. In any
case where contributions received with respect to the employ-
ment of an employee are transferred from an away plan
to a home plan in accordance with this section, such employ-
mient shall be considered as employment under the jurisdic-
tion of the home plar for purposes of computing the accrued
benefit and vesting of such employee, but the employer who
contributed to the away plan on behalf of such employee
shall not be deemed to he an employer maintaining the home
plan solely hecause of such transferred contributions. The

Secretary may by regulation establish additional conditions,

“and such variances and exemptions as are consistent with

the purposes of this Act, in order to facilitate such transfer

arrangements in the interest of portability and to protect

the pension and welfare beneﬁié of employees who become

cmployed under two or more collective bargaining agree-

nients associated with different pension or welfare plans.”.

SEC. 232. DETERMINING PARTICIPATION ON A PLAN YEAR
BASIS.

The second sentence of section 202 (a) (3) (A) of the
Employee Retirement Income Security Act of 1974 is
amended by inserting “ (i) ” after “first day of a plan &ear”
and by inserting after “date his employment commenced”
the following: “or (ii) in the case of & plan where rights and

beuefits under this part are determined on the basis of all
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of an employee’s service without regard to the date on
which the employee’s participation in the plan commenced”.
SEC. 233. SPECIAL RULE FOR 125 DAYS OF SERVICE IN THE
CASE OF A MARITIME INDUSTRY.

Section 204 (1) (3) (I) of the Employee Retirement
Income Secwrity Act of 1974 is amended by striking out
“a year of partivipation” and inserting in licu thereof the
following: 1,000 hours of employment”.

SEC. 234. SUMMATION OF DIFFERENT BENEFIT ACCRUAL
RATES.

Section 210 (a) of the Employee Retirement Income Se-
curity Act of 1974 is amended by adding at the end thereof
the following new paragraph:

“(4) a multiemployer plan may provide that the
accrued henefit to which a participant is entitled upen
his separation from the service is—

“(A) (i) the sum of different rates of benefit
accrual for different periods of participation as de«
fined hy one or more fixed calendar dates, or

“(ii) the sum of different rates of benefit ac-
crual for different periods of participation, as defined
by employment in different bargaining units, and

“(B) determined, for purposes of subpara-
graphs (A) and (C) of subsection 204(h) (1),

by projecting the normal retireinent henefit, to which,
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a participant would be entitled if he continued to
accrue benefits at the average of the rates applicable

to his period of actual participation.”.

SEC. 235. SUSPENSION OF BENEFITS BECAUSE OF REEM-

PLOYMENT.
Section 203 (a) (3) (B) of the Employee Retirement

Income Security Act of 1974 is amended—

(1) by striking out “in the same trade” in clause
(ii) and inserting in licu thereof “, trade,”, and

(2) by striking out “‘employed’.” in the last
sentence and inserting in lieu thereof the following:
“which may, with respect to clause (ii), include self-em-
ployment. The permissible period of benefit suspension
shall include a period determined pursuant to regu-
lations promulgated by the Commission in addition to
the months in which the employment occurs to the ex-
tent necessary to prevent the periodic payment and sus-
pension of pension benefits to workers who have not
retired but who continue to work on an irregular basis.
The imposition of a financial penalty on a pensioner who
fails to report his employment as required by the riles
of a plan shall not be deemed a violation of the vesting
requirements of this section. The amount of the financial
penalty permitted by the preeeding sentence shall be

determined pursuant to regulations promulgated by the
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Commission but in no event shall the penalty exceed an

amount equal to one year’s benefit.”.

SEC. 236. AMENDMENTS TO CONFORM PLANS TO FINAL
REGULATIONS, )

Section 204 of the Employee Retirement Income Secu-
rity Act of 1974 is amended by redesignating subsection
(h) as (i) and inserting after subsection (g) the following
new subsection:

“(h) Any plan amendments adopted prior to Janu-
ary 1, 1980, which comply with final regulations issued
under this Act shall not be deemed to violate any provision
of this title by reason of the fact that such amendment
changes or revises any amendment adopted after Septem-
ber 2, 1974, and prior to issuance of such final regulations,
unless such amendment has the effect of decreasing vested
rights or accrued benefits under such plan as in existence on
September 2, 1974.”.

SEC. 237, REDUCTIONS IN RETIREMENT OR DISABILITY
BENEFITS.

Section 206 (h) of the Employee Retirement Income
Security Act of 1974 is amended—

(1) by inserting after “plan” in paragraph (1),,,
the following: “or is receiving disability benefits under

a welfare plan”,

(2) by inserting immediately after “this Act’ the
S. 3017—5



b
o

1
12
13
14
15
16
17
18
19
20
21
22
23

20

©W 0V I O O B W N =

36

34

following: ““(or, in the case of a participant or benefici-

ary who is receiving disability benefits under a welfare

plan, the date of enactment of the ERISA Improve-
ments Act)”’, and

(3) by adding at the end thereof the following new
sentence: “A pension plan may not reduce pension bene-
fits being received by a participant or beneficiary or
pension benefits in which a participant who is separated
from the service has a nonforfeitable right by reason of
any payment made to the participant or beneficiary by
the employer maintaining the plan as the result of an
award made under a workers compensation law.”.

SEC. 238. JOINT AND SURVIVOR ANNUITY.

(a) Section 205 of the Employee Retirement Income
Security Act of 1974 i3 amended—

(1) by inserting “(1)”’ after “(a)” in subsection

(a), and by adding at the end of such subsection the

following new paragraph:

“(2) If a pension plan does not provide for the pay-
ment of benefits in the form of an annuity, with respect to
any participant who under the plan has a nonforfeitable
right to not less than 50 percent of his accrued benefit de-
rived from employer contributions and who dies before re-
ceiving such percentage of his benefit which is nonforfeitable,

such plan shall provide that the participant’s account balance
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shall be distributed in the form of & lump sum to the par-
ticipant’s surviving spouse not later than 60 days after the
end of the plan year in which the participant died.”.

(2) by striking out subsection (b) and inserting
in lieu thereof the following:

“(b) (1) A plan which provides for the payment of
benefits in the form of an annuity shall not be treated as
satisfying the requirements of this section unless, with
respect to any participant who under the plan has a non-
forfeitable right to not less than 50 percent of his accrued
benefit derived from employer contributions and who dies
before the annuity starting date, the plan provides a survi-
vor’s annuity for the participant’s spouse—

“(A) which begins on the annuity starting date
(determined as if the participant had lived until his
earliest retirement age, or his actual date of death if
later, and had retired on such date prior to his death),
if the spouse is living on such date, and

“(B) the payments under which are not less than
the payments which would have been made under the
survivor’s annuity to which such spouse would have
been entitled if the participant had terminated employ-
ment on his date of death, had survived and retired on
such annuity starting date. and had died on the day
following such date.
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“(2) A plan shall not be treated as not satisfying the
requirements of subsection (a) and paragraph (1) if the
plan provides for the payment of henefits actuarially equiva-
lent to the survivor’s annuity required by paragraph (1) to
a surviving spouse beginning not later than the annuity start-
ing date specified in paragraph (1).”, |

(3) by striking out subsection (¢) and subéection

(h) and by redesignating subsections (d), (e), (f),

and (g) as (¢}, (d}, (e), and (f), respectively,

(4) by striking out “(whether or not an election

has been made under subsection (c))” in subsection (c)

(as redesignated under paragraph (3) ), and

(5) by striking out “subsection {(c) or (e)” in

subsection {e) (as redesignated under paragraph (3))

and inserting in lieu thereof “subsection (d)”.

(b) ErreCTIVE DATE.—The amendments made by this
section shall apply with respect to plan years beginning on
or after the date which is 24 months after the date of enact-
ment of this Act.

SEC. 239. ELAPSED TIME.

Section 211 of the Employee Retirement Income Secu-
rity Act of 1974 is amended by inserting immediately after
subsection (e) the following new subsection:

“(f) Notwithstanding anything to the contrary in this

part, the Secrctary may prescribe by regulation one or more
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systems of measuring service for purposes of sections 202,
203, and 204 which are based upon measurement of the
elapsed time of an employee’s service. Any such regulations
shall include safeguards to assure that employees whose service
is measured in terms of elapsed time are, in the aggregate,
not disadvantaged by the use of such system of measurement
when compared to employees whose service is measured
in the manner prescribed in sections 202, 203, and 204.”.
PART 3—FUNDING
SEC. 251. FUNDING TO TAKE ACCOUNT OF FUTURE AMEND-
MENTS.

Bection 302(¢) (1) of the Employee Retirement In-
come Security Act of 1974 is ame;ded by adding at the end
thergof the following: “The funding method may take
account, and for any plan year beginning after December 31,
1980, shall take account, of all provisions of the plan, in-
cluding provisions which have not yet affected any participant
as to entitlement to, or accrual of, benefits, In the event

any such provision is not implemented at the time specified

- when the provision was adopted, the funding standard ac-

count shall be appropriately adjusted in accordance with
regulations prescribed by the Secretary. A provision adopted
but contingent on a future event shall be deemed not to be_
in effect as a provision of the plan prior to the occurrence of

that event,”.
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PART 4—FIDUCIARY RESPONSIBILITY -
SEC. 2681, GENERAL ASSET ACCOUNT.

Section 401 (b) of the Employee Retirement Income
Security Act of 1974 is amendéd by striking out paragraph
(2) and inserting in lieu thereof the following:

“(2) In the case of a plan the benefits of which are
insured, the assets of the plan shall include the policy
under which the b(;neﬁts are insured but shall not, solely
by reason of the issuance of such policy, include the
assets of the insurer issuing the policy except to the ex-
tent that such assets are maintained by the insurer in one
or more separate accounts and do not constitute surj)lus
in any such account. For purposes of this paragraph.
the term ‘insurer’ means an insurance company, insur-
ance service, or insurance organization, qualified to
conduct business in a State.”.

SEC. 262, OBLIGATION OF EMPLOYER TO PAY CONTRIBU-
TIONS.

(a) Section 402 of the Employee Retirement Income
Security Act of 1974 is amended by adding at the end
thereof the following new subsection:

“(d) Every employer who is obligated under the terms
of a collectively bargained plan (or under the terms of a col-

lective bargaining agreement related to such plan) to make

periodic contributions to the plan shall, to the extent not
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inconsistent with law, make such contributions in accordance
with the terms and conditions of such plan or such
agreement.
SEC. 263. REFUND OF MISTAKEN CONTRIBUTIONS. ]

Section 403 (c) (2) (A) of the Employee Retirement
Income Security Act of 1974 is amended by inserting before
the period at the end thereof the following: “or, in the case
of a plan maintained by more than one employer, within one
year after the plan administrator knows that the contribution
was made by a mistake of fact.”.

SEC. 284. COFIDUCIARY RESPONSIBILITY. )

Section 405 of the Employee Retirement Income Secu-
rity Act of 1974 is amended by adding at the end thereof
the following new subsection:

“(e) (1) In the case of a fiduciary other than an indi-
vidual, the term ‘knowledge’ in subsection (a) (3) shall
mean knowledge actually communicated (or knowledge
which, in the normal course of business, should have been
communicated) to the fiduciary’s officer or employee who is
authorized to carry out the fiduciary’s responsibilities, obli-
gations, or duties (or who in fact carries out such respon-
sibilities, obligations or duties) regarding the matter to which
the knowledge relates.

“(2) In the case of an employer who is a fiduciary and

who fails to satisfy the requirement of section 402 (d), sub-

93-542 O - 78 - 4
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sections (a) (2) and (3) shall not apply to any cofiduciary
of such employer respecting such failure.”.
SEC. 265. EXEMPTION FOR RECIPROCITY ARRANGEMENTS.
Bection 408 (b) of the Employee Retirement Ineome
Becurity Act of 1974 is amended by adding at the end .
thereof the following new paragraph:

“(10) Any transfer of contributions between plans
pursuant to section 209, if a plan to which the contribu-
tions are transferred pays not more than a reasonable
charge for any administrative expenses reasonably
incurred by & plan transferring such contributions.”.

SEC. 266. SOLVENCY STANDARDS FOR CERTAIN UNIN.
SURED WELFARE PLANS. '
(a) IN GENERAL.—Part 4 of subtitle B of title I of the
Employee Retirement Income Security Act of 1974 is
amended by redesignating sections 413 and 414 a3 414 and
415, respectively, and by inserting after section 412 the
following new section:
“CERTAIN UNINSURED WELFARE PLANS
“Sgc. 413. (a) Every uninsured welfare plan described
in subsection (b) shall he subject to such solvency and
reserve standards as the Secretary shall require by regulation,

“(b) The term ‘uninsured welfare plan’ means a welfare
plan (or portion of a welfare plan) under which the benefits

are not funded by insurance under a policy issued by an
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insurer (as defined in section 401 (b) (2) ) and the partici-
pants of which have no commonality of interest respecting
terms or conditions of employment other than their partici-
paiion in such plan.

“(c) Regulations promulgated by the Secretary under
this section shall take effect not later than 18 months after the
date of enactment of the ERISA Improvements Act.”.

(b) CLERIcAL AMENDMENTS.—The table of contents
for such Act is amended by redesignating the items relating
to sections 413 and 414 as relating to sections 414 and 415,
and by inserting after the item relating to section 412 the

following new item:

“Sec. 413. Uninsured welfare plans.”. .
PART 5—~ADMINISTRATION AND ENFORCEMENT
SEC. 271. REMEDIES.
Section 502 of the Employee Retirement Income Secu-
rity Act of 1974 is amended by— '
(1) striking out “105(c)” in subsection {a) (4)
and inserting in lieu thereof “105”;
(2) striking out subsection (b) and inserting in
lieu thereof the following:
“(b) The Commission shall not bring an action to en-
force section 402 (d).”;
(3) striking out subsection (g) and inserting in_

lieu thereof the following: -
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“(g) (1) Except as provided in paragraph (2), in any
action under this title by a participant, beneficiary, or fi-
duciary, the court in its discretion may allow a reasonable
attorney’s fee and costs of the action to either party.

“(2) In any action under this title by a fiduciary on
behalf of a plan to enforce the provisions of section 402
{(d) and in which a judgment in favor of the plan is awarded,
the court shall allow a reasonable attorney’s fee and costs
of the action, to be paid by the defendant.”; v

(4) striking out subsection (i) and redesignating
subsections (j) and (k) as subsections (i) amd (j),
respectively ; and

(5) inserting a new subsection (k), to read as
follows: A .

“(k) (1) Notwithstanding any provision of law to the
contrary, in the case of an employee benefit plan othér
then an eligible individual account plan (as defined in
section 407 (d) (8) of this Act) in which participation is
voluntary under the terms of the plan—

“(A) no person or employee benefit plan shall be
subject to liability or punishment, civil or criminal, or
be required to reimburse or pay money or any other
thing of value, as the direct or indirect result of & cause
of action explicitly or implicitly alleging that the interest

of an employee in such a plan is, or ought to be charac-
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terized as or deemed to be, a security within the meaning
of the Securities Act of 1933, the Securities Exchange
Act of 1934, or any law of any State which regu-
lates securities; and

“(B) no court of the United States shall have juris-
diction of an action or proceeding at law or in equity,
whether instituted prior to or on or after the date of
enactment of the ERISA Improvements Act of 1978, to
the extent such action or proceeding involves a cause of
action explicitly or implicitly alleging that the interest
of an employee in such a plan is, or ought to be char-
acterized as or deemed to be, a s;ecurity within the
meaning of the Securities Act of 1933, the Securities
Exchange Act of 1934, or any law of any State which
regulates securities.

“(2) For purposes of this subsection and section 514

(d) (2), participation is not voluntary under the terms of

a plan—

“(A} if, as an incident of employment with the
employer or employers maintaining the plan or as an
incident of membership in one or more employee organi-
zations, the members of which are covered under the
plan, and upon satisfaction of the plan’s age and service
requirements, if any, an employee becomes a participant

in the plan, and
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“(B) even if a provision of the plan permits an
employee, subject to approval by the plan administra-
tor, to waive participation in the plan.”.
SEC. 272. ADVISORY COUNCIL.

Paragraph (3) of section 512 (a) of the Employee Re-
tirement Income Security Act of 1974 is amended by strik-
ing out ““(at least one of whom shall be representative of
employers maintaining or contributing to multiemployer
plans)” and inserting in lieu thereof the following: * (one
of whom shall be representative of employers maintaining or
contributing to multiemployer plans and one of whom shall
be representative of employers maintaining small plans)”.
SEC. 273, IMPACT OF INFLATION ON RETIREMENT BENE-

FITS. -

Section 513 of the Employee Retirement Income Secu-
rity Act of 1974 is amended by adding at the end thereof the.
following new subsection: ;

“(d) The Secretary shall conduct a study of the
feasibility of requiring employee pension benefit plans to
provide cost-of-living adjustments to benefits payable under
such plans. The Secretary shall compile data and analyze the-
effect inflation is having and may be expected to have on
retirement benefits provided by private pension plans. The
Secretary shall submit the study required by this subsection:
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to the Congress no later than 24 months after the date of
enactment of the ERISA Improvements Act.”.
SEC. 274. PREEMPTION.

Section 514 of the Employee Retirement Income Secu-
rity Act of 1974 is amended by—

(1) striking out “subparagraph (B),” in subsec-
tion (h) (2) () and inserting in lieu thereof “subpara-
graph (B) and subscetion (d) (2),”;

(2) striking out ‘“Nothing” where it appears in
subsection (d) and inserting in lieu thereof ““ (1) Except
as provided in paragraphs (2) and (3), nothing”;
and

(3) adding at the end of subsection (d) the follow-
ing new paragraphs:

“(2) Notwithstanding any provision of law to the con-
trary, the interest of an employee in an employee benefit
plan described in section 4 (a) and not exempt under sec-
tion 4 (b) is not, and shall not be characterized as or deemed
to be, a security within the meaning of the Securities Act of
1933, the Securities and Exchange Act of 1934, or any law
of any State which regulates securities, unless such plan
is an eligible individual account plan (as defined in section
407 (d) (3) of this Act) in which participation is voluntary

under the terms of the plan.
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“{3) Notwithstanding any provision of law to the con-
trary, an interest or participation— i
“(A} in a single or collective trust maintained by
a bank or in a separate account maintained by an insurer,
and
“(B) issued to an employee benefit plan or plans
described in section 4 {a) and not exempt under section
4 (b) -
is not, and shall not be characterized as or deemed to be,
a security within the meaning of the Securities Act of 1933,
the Securities Exchange Act of 1934, or any law of any
State which regulates securities, and such a single or col-
lective trust or separate account is not, and shall not be
characterized as or deemed to be, an investment company
within the meaning of the Investment Company Act of 1940
or any law of any State which regulates investment com-
panies. For purposes of this paragraph, the term ‘insurer’
shall have the meaning given in section 401 (b} (2).”.
TITLE III—AMENDMENTS TO THE
INTERNAL REVENUE CODE OF

1954

SEC. 301, LUMP SUM DISTRIBUTIONS; PLANS TREATED AS
SINGLE PLAN.

(a) GENERAL RULE.—Section 402 (e) (4) (C) of the

Internal Revenue Code of 1954 (relating to aggregation of

certain trusts and plans) is amended to read as follows:
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1 “(0) AGGREGATION OF CERTAIN TRUSTS AND

2 PLANS.—For purposes of determining the balance
3 to the credit of an employee under subparagraph
4 (A)—

5 ““(i) all trusts which are part of a plan shall

6 be treated as a single trust,

7 “(ii) in the case of a multiemployer plan

8 (as defined in section 3 (37) of the Employee

9 Retirement Income Security Act of 1974), all
10 defined benefit plans maintained by an em-
11 ployer shall be treated as a single plan, and
12 . all defined contribution plans maintained by an
13 employer shall be treated as a single plan,
14 “(iii) in the case of any plan not described
15 in subsection (ii), all pension plans maintained
16 by an employer shall be treated as a single
17 plan, all profit-sharing plans maintained by an.
18 employer shall be treated as a single plan, and
19 . all stock bonus plans maintained by the em-
20 ployer shall be treated as a single plan, and

21 “(iv) trusts which are not quaiified trusts
22 . . under section 401 (a) and annuity contracts
23 . . which do not satisfy the requirements of section
2 404 (a) (2) shall not be taken inte account.”.

25 (b) EfrBoTIVE DATE.—The amendment made by this
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section shall apply to taxable years beginning after the date
of enactment of this Act.
SEC. 302. LUMP SUM DISTRIBUTIONS; SEPARATION FROM
THE SERVICE.

(a) GENERAL RULE.—Section 402(e) (4) of the
Internal Revenue Code of 1954 (relating to definitions and
special rules) is amended by adding at the end thereof the
following new subparagraph:

“(M) SEPARATION FROM THE SERVICE.—For
purposes of subparagraph (A}, in the case of any
multiemployer plan (as defined in section 3 (37)
of the Employee Retirement Income Security Act
of 1974), a separation from the service shall be
deemed to have occurred in the case of any em-
ployee if such employee has not worked in service
covered by the plan for a period of G consecutive
months after severing his employment relationship
with any employer maintaining the plan.”.

(b) ErrecTIVE DATE.—The amendment made by this
section shall apply with respect to plan years beginning after
the date of enactment of this Act.

SEC. 303. DEDUCTION FOR CERTAIN EMPLOYEE CONTRI-
BUTIONS TO QUALIFIED RETIREMENT PLANS.

(a) IN GENERAL.—Part VII of subchapter B of chap-

ter 1 of the Internal Revenue Code of 1954 (relating to ad-
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ditiona! itemized deductions for individuals) is amended by
redesignating section 221 as 222, and by inserting immedi-
ately after section 220 the following new section:
“SEC. 221, CERTAIN EMPLOYEE CONTRIBUTIONS TO QUAL-

IFIED RETIREMENT PLANS.

“(a) GENERAL RULE.—In the case of an individual
who—
‘(1) has not attained age 703 before the close
of the taxable year, and
“(2) isan active participant in a qualified employer
retirement plan,
there is allowed as a deduction an amount equal to the sum
of the amounts contributed by the individual as an employee
to or under such plan for the taxable year.

“(b) MAXIMUM AMOUNT OF DEDUCTION.—

“(1) IN GeENEBAL.—The amount allowable as a
deduction under subsection (a) to any individua! for the
taxable year shall not exceed the lesser of—

“(A) an amount equal to 10 percent of the
compensation includible in the individual’s gross
income for such taxable year, or

“(B) $1,000.

“(2) REDUCTION OF DEDUCTION BASED ON AD-
JUSTED GROSS INCOME.—The amount of the deduction

allowable under subsection (a) for-a taxable year after
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the application of paragraphs (1) and (2) shall be re-
duced by 20 percent of the amount by which the ad-
justed gross income of the taxpayer exceeds $30,000
($15,000 in the case of a married individual making &
separate return) .
“(c) DEFINITIONS; SPECIAL RULES.—

“(1) RERCONTRIBUTED AMOUNTS.—No deduction
shall be allowed under this section with respect to a
rollover contribution described in section 402 (a) (5),
403 (a) (4), 408 (d) (3), or 409 (b) (3) (C).

“(2) AMOUNTS CONTRIBUTED UNDER ENDOW-
MENT CONTRACOT.—In the case of an endowment con-
tract described in section 408 (b), no deduction shall be
allowed under this section for that portion of the
amounts paid under the contract for the taxable year
which are properly allocable, under regulations pre-
scribed by the Secretary, to the cost of life insurance.

“‘(8) QUALIFIED EMPLOYER RETIREMENT PLAN.—
The term ‘qualified employer retirement plan’ means—

“(A) a plan described in section 401 (a)
which includes a trust exempt from tax under sec-

tion 501 (a),

“(B) an annuity plan described in section 403

(a), -
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“(C) a qualified bond purchase plan described
in section 405 (a), —

“(D) a plan established for its employees by
the United States, by a State or political subdivision
thereof, or by an agency or instrumentality of any
of the foregoing,

“(E) any plan under which amounts are con-
tributed by an individual’'s employer for an annuity
contract described in section 403 (b) (whether
or not such individual’s rights in such contract are
nonforfeitable), and

““(F) a group retirement trust maintained by
a labor organization described in section 501 (c)
(5) which is financed exclusively by assessments of
employees who are members of such labor organiza-
tion which was established prior to January 1, 1974,
and in which the ﬁsgessmeﬁts paiﬁ to the trust by any
participant are 100 percent nonforfeital;le; ‘

“(4) CoMPENSATION.—For purposes of this sec-

tion, the term ‘compensation’ includes earned income as

defined in section 401 (c) (2).

“(5) MARRIED INDIVIDUALS.—In the case of an

individual who is married (as determined under section

143 (a) ), the maximum deduction under subsection (b)
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shall be computed separately for each individual, and this
section shall be applied without regard to any community
property laws.

“(6) TIME WHEN CONTRIBUTIONS DEEMED
MADE.—For purposes of this section, a taxpayer shall be
deemed to have made a contribution to or under a quali-
fied employer retirement plan on the last day of the
preceding taxable year if the contribution is made on
account of such taxable year and is made not later than
45 days after the end of such taxable year.”.

(b) CLERICAL AMENDMENT.—The table of sections for
such subpart is amended by striking out the last item and

inserting in lieu thereof the following:
“Sec. 221. Certain employee contributions to qualified retire-
ment plans.
“Sec. 222. Cross references.”

(¢} CoNForMING AMENDMENT.—Paragraph 10 of sec-
tion 62 of such Code (relating to retirement savings) is
amended—

(1) by striking out “and” and inserting in lien
thereof a comma, and
(2) by inserting “the deduction allowed by section

221 (relating to deduction for certain employee contri-

butions to qualified retirement plans) " before the period

at the end of such paragraph.

(d) AcoEpTANCE oF EMPLOYEE CONTRIBUTIDNS.—
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Section 401 of such Code (relating to qualified pension,
profit-sharing, and stock bonus plans) is amended by redesig-
nating subsection (k) as (I}, and by inserting after subsec-
tion (j) the following new subsection:

“(k) EmPLOYEE CONTRIBUTIONS.—A trust shall not
constitute a qualified trust under this section unless the plan
of which such trust is a part accepts employee contributions
for which a deduction is allowable under section 221 (as
determined without regard to the limitation of subsection
(b) (1) of such section) of up to $1,000 per calendar year
per employee and treats such contributions as separate
accounts.”.

(d) ErrecTIVE DATE.—The amendments made by this
section shall apply with respect to taxable years and plan
years beginning after December 31, 1978.

SEC. 304. CREDIT FOR THE ESTABLISHMENT OF QI.JALI-
FIED PLANS BY SMALL EMPLOYERS.

(a) IN GENERAL.—Subpart A of part IV of subchapter
A of chapter 1 of the Internal Revenue Code of 1954 (relat-
ing to credits allowed) is amended by inserting immediately
before section 45 the following new section:

“SEC. 44C. ESTABLISHMENT OF NEW SMALL BUSINESS
EMPLOYER RETIREMENT PLANS.
‘“(a). GENERAT, RULE.—In the case of a small husiness

employer who maintains or makes contributions to or under
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a qualified employer retirement plan, there is allowed as a
credit against the tax imposed by this chapter for the taxable
year an amount equal to a percentage (determined under
subsection (b)) of the amount allowable for the taxable year
to such employer as a deduction under section 404.

“(b) DETERMINATION OF PEROENTAGE.~—The per-
centage applicable under subsection (a) for a taxable year
is—

“(1) 5 percent for the first taxable year for which

a deduction under section 404 is allowable to the tax-

payer,

“(2) 8 percent for each of the succeeding 2 taxable
years, and

“(3) 1 percent for each of the 2 taxable years suc-
ceeding the 2 taxable years referred to in paragraph

(2).

“(c) DEeriNITIONS; SPECIAL RULES.—For purposes

of this section—

“(1) QUALIFIED EMPLOYER RETIREMENT
PLAN.—The term ‘qualified employer retirement plan’
has the meaning given to suc.h term by section 221 (c)
(3) (A) through (E).

“(2) SMALL BUSINESS EMPLOYER.—The term
‘small business employer’ means an employer (within
the meaning of section 404) which is a small business

(as determined by the Administrator of the Small
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Business Administration under section 112 of the Small

Business Act (15 U.B.C. 632) ).

‘““(3) DISREGARD FOR AMOUNTS ATTRIBUTABLE

TO EMPLOYER SECURITIES.—In determining the amount

of the credit allowable under subsection (a) for any

taxable year, any portion of the deduction allowed for
such year which is attributable to the transfer to or un-
der the plan of employer securities (as defined in section

407 (d) (1) of the Employee Retirement Income Secu-

rity Act of 1974) shall be disregarded.

“(d) AppricatioN WIitH OTHER SECTIONS.—The
amount of the deduction allowable under section 404 for
any taxable year shall not be reduced because of the allow-
ance of a credit under this section for the taxable year. The
credit allowable under subsection (a) for any taxable year
shall not be allowed if the taxpayer olaims the credit allow-
able by section 44D for the taxable year.

“(e) TERMINATIONS.—No credit is allowable under
subsection (a) in the case of an employer who terminates a
qualified employer retirement plan (or successor to such an
employer) at any time after January i, 1978.”.

(b) CLERICAL AMENDMENT.—The table of sections for
such subpart is amended by inserting immediately before

the item relating to section 45 the following new item:

“Sec, 44C. Establishment of new small business employer retirement
plans.”.

$3-549 O-78-5
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(c) ErrecTIVE DATE.—The amendments made by this
section shall apply with respect to taxable years beginning
after December 31, 1978,

SEC. 305. CREDIT FOR THE IMPROVEMENT OF QUALIFIED
RETIREMENT PLANS. -

(a) IN GENERAL.—Subpart A of part IV of subchap-
ter A of chapter 1 of the Internal Revenue Code of 1954
(relating to credits allowed) is amended by inserting im-
mediately before section 45 the following new section:
“SEC. #4D. IMPROVED QUALIFIED EMPLOYER RETIRE-

MENT PLAN CREDIT.

“(a) GENERAL RULE.—In the case of an employer
who maintains an improved qualified employer retirement
plan (other than such a plan which is described in section
401 (d) ), there is allowed as a credit against the tax imposed
by this chapter for the taxable year an amount equal -to 5
percent of the amount allowable for the taxable year to such
employer as a deduction under section 404.

“{b) LiMiTATION BASED ON TAx LiaBILITY; CARRY-
OVER OF EXCEsS CREDIT.—

“(1) LamiTaTION.—The amount of the credit al-
lowed under subsection (a) for the taxable year shall
not exceed the liability of the taxpayer for tax under
this chapter for the taxable year. .

“(2) CARRYOVER OF EXCESS AMOUNT.—If the
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amount of the credit determined under subsection (a)

for the taxable year exceeds the amount of the limita-

tion imposed by paragraph (1) for such taxable year

(hereinafter in this paragraph referred to as the ‘unused

eredit year’), such excess shall be a credit carryover to

the taxable year following the unused credit year, and,

subject to the limitation imposed by paragraph (1),

shall be taken into account under subsection (a) in such

follo;ving taxable year.

“{(e) DerixiTION OF IMPROVED QUALIFIED EMPLOY-
ER RETIREMENT Prax.—For purposes of this section, the
term ‘improved qualified employer retirement plan’ means a
qualified employer retirement plan (as defined in section 221
(e) (3) (A) through (E)) which is certified by the Em-
ployee Benefits Commission as an improved plan under sec-
tion 124 of the ERISA Improvements Act.

“{(d) ApprLicaTION WIiTH OTHER SECTIONS.—The
amount of the deduction allowable under section 404 for
any taxable year shall not be reduced because of the allow-
ance of a credit under this section for the taxable year. The
credit allowable under subsection (a) for any taxable year
shall not be allowed if the taxpayer claims the credit al-
lowable by section 44C for the taxable year.”.

(b) CrericAL AMENDMENT.—The table of sections for
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such subpart is amended by inserting immediately before

the item relating to section 45 the following new item:

“Secc. 44D. Improved qualified employer retirement plan
credit.”.

(c) ErFecTIVE DATE.—The amendments made by this
section shall apply with respect to taxable years and plan
years beginning after December 31, 1978.

SEC. 306, DENIAL OF IRA, ETC., BENEFITS TO OWNER-
EMPLOYEES; CORPORATE OFFICERS AND
SHAREHOLDERS.

(a) IN GENERAL.—

(1) RETIREMENT SAVINGS.—Subsection (b) of
section 219 of the Internal Revenue Code of 1954 (re-
lating to limitations and restrictions) is amended by
inserting after paragraph (6) of such subsection the
following new paragraph:

“(7) No deduction is allowed under subsection (a)
in the case of an owner-employee (as defined in section
401 (c) (3)) or an officer or 10 percent or more stock-
holder directly or indirectly of a corporation,”.

(2) RETIREMENT SAVINGS FOR MARRIED INDIVID-
vALS.—Subsection (b) of section 220 of such Code
(rclating to limitations and restrictions) is amended by
inserting after paragraph (7) the following new para-
graph:

“(8) No deduction is allowed under subsection (a)
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in the case of an owner-employee (as defined in section

401 (c) (3)) or an officer or 10 percent or more stock-

holder directly or indirectly of a corporation.”.

(b) ErrrcTIVE DATE.—The amendments made by this
section shall apply with respect to taxable years beginning
after December 31, 1978.

SEC. 307. RETROACTIVE DISQUALIFICATION OF PLANS.

In the administration of part I of subchapter D of chap-
ter 1 of the Internal Revenue Code of 1954, the Secretary
of the Treasury shall not treat an employee benefit plan
described in section 122 (d) (3) of the ERISA Improve-
ments Act of 1978 as not meeting the requirements of such
part for any taxable year or plan year preceding the year in
which the Employee Benefits Commission determines that
the plan does nut weet such requirements unless the Commis-
sion has also determined that the failure to meet such require-
ments in such preceding year was a result of intentional
failure or willful neglect on the part of the person or persons
maintaining the plan.

TITLE IV—SPECIAL MASTER AND
PROTOTYPE PLANS

SEC. 401. SPECIAL MASTER AND PROTOTYPE PLANS,

(a) In GENERAL.—Subtitle B of title I of the Employee
Retirement Income Security Act of 1974 is amended by add-
ing at the end thereof the following new part:
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“PART 6—SPECIAL MASTER AND PROTOTYPE PLANS

“SPECIAL MASTER AND PROTOTYPE PLANS
Sec. 601. (a) For purposes of this section—

““(1) ‘special master plan’ means a master or proto-
type individual account employee pension benefit plan
which has been approved by the Commission in accord-
ance with subsection (d), all of the assets of which are
controlled by one or more investment managers,

“{2) ‘investment manager’ means an investment
manager described in section 3 (38) (A) and (B)
(without regard to the parenthetical clause) and in the
case of an investment adviser to a regulated investment
company (as defined in section 851 of the Internal
Revenue Code of 1954), shall include the principal un-
derwriter of such investment adviser,

““(8) ‘master sponsor’ means an investment man-
ager who is the sponsor of a special master plan, and

“(4) ‘employer sponsor’ means an employer any
of whose employees are covered under a special master
plan, an association of such employers, or an employee
organization, any members of which are covered under
such a plan.

“(b) Notwithstanding any other provisions of this Act

24 or the Internal Revenue Code of 1954 to the contrary, in

25 the case of a special master plan—



o

W o a O v owm W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

63

61

“(1) except as provided in subsection (e), the
responsibilities, duties, and obligations of an employer
sponsor under parts 1, 2, 3, and 4 of this title shall
be limited to making such tiraely contributions and pay-
ments, and furnishing such timely, complete, and accu-
rate informatio;l, as may be required under the terms of
the plan; and

“(2) the requirements of sections 401 and 410,
411, 412, 413, and 414 of the Internal Revenue Code
of 1954 which are applicable to the plan of the em-
ployer sponsor shall be deemed to be initially satisfied
as of the date the employer sponsor and master sponsor
execute the special master plan joinder.

“(c) Notwithstanding any other provisions of this title

or the Internal Revenue Code of 1954 to the contrary, in

the case of a special master plan—

“(1) except as provided in subsection (e), the
master sponsor shall be the administrator and named
fiduciary of each empolyer sponsor’s plan for the pur-
poses of this title;

““(2) the requirements of section 102 (b), if other-
wise satisfied, will not be violated if—

- “(A) tihe plan description includes plan provi-
sions common to the plans of all employer sponsors

adopting the special master plan, together with a
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description of each type of variation from such com-

mon provisions that is permitted under the terms of

approval by the Commission, and an identification,
by name_of employer sponsor, employer sponsor
identification number, name of plan, and plan identi-
fication number, of the employer sponsors who
- have adopted each such type of variation, and

“(B) the summary plan description of each
employer sponsor’s plan de.scribes provisions com-
mon to the plans of all employer sponsors adopting
the special master plan, together with a description
of any provisions of such employer sponsor’s plan
which vary from such common provisions, with ap-
propriate cross-references;

“(3) the requirements of section 103, if otherwise
satisfied, will not be violated merely because data in the
annual report reflect the aggregate assets of the special
master plan, if the annual report also includes an identi-
fication, by name of employer sponsor, employer sponsor
identification number, name of plan, and plan identifica-
tion number, of the percentage of total special master
plan assets attributable to each employer sponsor’s plan;

“(4) (A) the exemption described in section 408
(b) (2) shall be applied as if any investment manager

sponsoring 8 special master plan and any investment
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manager providing services to such a plan were a party
in interest respecting such plan for a reason other than
by virtue of such investment manager’s being a fiduci-
ary, and

“(B) the term ‘bank or similar financial institu-
tion’s in section 408 (b) (6) shall be deemed to mean
any investment manager who is a master sponsor, and
the term ‘sound banking and financial practice’ in such
section shall, in the case of an investment manager other
than a bank, be deemed to mean ‘sound fiduciary prac-
tice’;

“(5) no master sponsor shall have a responsibility,
obilgation, or duty under sections 404 or 405—

“(A) to ascertain whether information re-
quired to be furnished to the master sponsor by an
employer sponsor pursuant to the terms of a special
master plan is accurate or complete, or

“(B) due to the failure of an employer sponsor
to satisfy the requirements of subsection (b) (1) ;
and
“(6) the special master plan shall be deemed to be

the employee benefit plan referred to in section 503,
and the term ‘person’ in section 504 shall not be deemed
to exclude any investment manager, master sponsor or

employer sponsor described in subsection (a).
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“(d) (1) The Commission shall prescribe such regula-
tions, and furnish such rulings, opinions, forms, and other
types of guidance as are necessary to implement this section.
To the greatest extent consistent with the purposes of this
Act, such regulations and other types. of guidance shall be
designed to facilitate the establishment of special master
plans and their adoption by employer sponsors.

“(2) The Commission shall approve a special master
plan only if it determines that the plan of an adopting em-
ployer sponsor, in design and in operation, will satisfy the
requirements of this section, other applicable requirements
of this Act, the requirements of section 401 of the Internal
Revenue Code of 1954 (to the extent that such Act and
Code are not inconsisternt with this section) .

““(3) Approval of special master plans and amendments
to such plans shall be accomplished by a process carried out
in the national office of the Commission, until such time as
the Comunission may establish procedures for field office ap-
proval under which uniformity of treatment by field offices is
assured.

“(4) Upon approval by the Commission of a special
master plan, or of any amendment to such a plan for which
al;proval is required, a special master plan certificate shall
be issued to the master sponsor by the Commission. Except

as provided in paragraph (5), for a period of 60 months
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from the date of adoption of the plan by an employer sponsor’
or from the effective date of an amendment for which ap-
proval is required, a duly notorized copy of such certificate
shall be prima facie evidence in any administrative or judicial
proceeding that the terms of the plan meet the requirements
of this section, this title, and the requirements of sections 401,
410, 411, 412, 413 and 414 of the Internal Revenue Code
of 1954.

“(5) The Commission, after notice and hearing, shall
revoke the certificate described in paragraph (4) —

“(A) respecting the plan of any employer sponsor,
if the Commission finds that there has been a failure
on the part of the employer sponsor to observe the terms
of the plan and that such failure has been detrimental to
the rights of any plan participant under the terms of the
plan or this title, and

“(B) respecting the special master plan, if the
Commission finds that there has been a failure to observe
the terms of the plan or the provisions of this section on
the part of the master sponsor and that such failure has
been detrimental to the rights of plan participants under
the terms of the plan or this title.

“(6) Upon the request of a master sponsor, the certifi-
cate issued by the Commission upon the approval of a special

master plan, or upon the approval of an amendment to such a
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plan for which approval is required, shall specify those plan
amendments or types of amendments for which, in the discre-
tion of the Commission, approval need not be obtained.

“(7) The Commission shall study the feasibility of per-
mitting defined benefit special master plans and shall report
to the Congress regarding such study not later than 36
months after the eﬁe;tive date of this section.

“(e) Any employer sponsor who fails to make such
timely contributions and payments or who fails to furnish
such timely, complet;s and accurate information as may be
required under the terms of a special master plan shall, in
accordance with the terms of such plan, be deemed to be the
plan administrator of the plan (to the extent the plan covers
the employees of such employer sponsor) , as of the time, not
emlier than the date of such failure, specified in such plan,
and as of such specified date the master sponsor shall cease
to be the administrator and named fiduciary of such employer
sponsor’s plan.”.

(b) The table of contents for the Employee Retirement
Income Security Act of i§74-is amended by inserting im-

mediately after the item relating to section 514 the following:

“Part 6—SprciaL MasTER AND ProTOTYPE PLANS
“Sec. 601. Special master and prototype plans.”,

(¢) The amendments made by this section shall take
effect 18 months after the date of enactment of this Act.
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IN THE SENATE OF THE UNITED STATES

Mazca 3 (legislative day, Fesruary 21), 1977

Mr. Benrsen introduced the following bill; which was read twice and referred
jointly to the Committecs on Finance and Human Resources

A BILL

To make it easier to comply with certain Federal employee
benefit plan requirements by amending the Internal Revenue
Code of 1954 and the Employee Retirement Income Security
Act of 1974 to eliminate dual Treasury and Labor Depart-

" ment jurisdiction over certain requirements, to reduce the
number of reports and other paperwork required thereunder,
and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE. )
4 This Act may be cited as the “Pension Simplification
5 Act”.

V-0
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SEC. 2 TERMINATION OF LABOR DEPARTMENT’S JURIS-
DICTION OVER PARTICIPATION, VESTING, AND
FUNDING.

_ (a) PARTICIPATION, VESTING, AND FUNDING.—Sub-
title B of title I of the Employee Retirement Income Security
Act of 1974 is amended by striking out part 2 (relating to
participation and vesting) and part 3 (relating to funding) .

(b) YEAR or SERVICE REQULATIONS.—Section 410
(a) (3) of the Internal Revenue Code of 1954 (relating to
definition of yecar of service) is amended by striking out “of
Labor” wherever it appears.

(c) CLEricAL AMENDMENT.—The table of contents of
such Act is amended by striking out the items relating to
part 2 and part 3.

SEC. 8. TERMINATION OF TREASURY DEPARTMENT'S JU.
RISDICTION OVER PROHIBITED TRANSACTIONS.

(a) IN GeENERAL.—Chapter 43 of the Intcrnal Reve-
nue Code of 1954 (relating to qualified pension, etc., plans)
is amended by striking out section 4975.

(b) CLEricAL AMENDMENT.—The table of sections for
such chapter is amended by striking out the item relating to
section 4975.

SEC. 4. AUTHORITY TO REQUIRE REPORTS.
(a) IN GENERAL.—Section 103 of the Eml-)loyee Re-
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tirement Income Security Act of 1974 (relating to annual
reports) is amended to read as follows:
““REPORTS

“S8Ec. 103. The Secretary may require employee bene-
fit plans to which this part applies to file such reports as he
determines are necessary to carry out the policy declared in
section 2 of this Act. The Secretary may require such plans
to furnish or make available for inél-)ection copies cr sum-
maries of reports and other information required under this
section to participants and beneficiaries.”.

(b) RePEAL oF CERTAIN Sreciric REPORTING Re-
QUIREMENTS.—Section 104 (a) (1) of such Act (relating
to filing with Secretary and furnishing information to par-
ticipants) is amended—

(1) by inserting “and” after the semicolon in sub-

paragraph (A) ;

(2) striking out the semicolon in subparagraph (B)
and inserting in lieu thereof a period;

(8) by striking out subparagraphs (C) and (D) ;
and

(4) by striking out “, summary plan descriptions,”
in the second sentence.

(¢) CrLErRiCAL AMENDMENT.—The table of contents of
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such Act is amended by striking out the item relating to

section 103 and inserting in lieu thereof the following:
“Sec. 108. Reporta.”.

SEC. 5. CIVIL, ENFORCEMENT ACTIONS BY TREASURY
DEPARTMENT.

Section 3002 of the Employee Retirement Income
Security Act of 1974 (relating to procedures with respect
to continued compliance with requirements relating to par-
ticipation, vesting, and fundiné staﬁdards) is amended to
read as follows:

‘“(e) The Secretary of the Treasury may bring a civil
action to enforce compliance by a plan or a trust with the
requirements of part I of subchapter D of chapter 1 of the
Internal Revenue Code of 1954. Such an action is in addition
to any procedures available to the Secretary under such
Code for such purpose.”.

SEC. 6. NOTIFICATION OF JUSTICE AND LABOR DEPART-
MENTS BY TREASURY DEPARTMENT OF PRO-
HIBITED TRANSACTION VI(?LATIONS; SINGLE
ANNUAL REPORT FOR BOTH DEPARTMENTS.

Section 3004 of the Employee Retirement Income Se-
curity Act of 1974 (relating to coordination between the
Department of the Treasury and the Department of Labor)
is amended by adding at the end thereof the following new

subsections:



O{@ o I O & W N e

|
L O
8 8 » 59 8 5 F B g =2 8

21

73

5

“(c) Whenever the Secretary of the Treasury knows or
has reason to believe that a violation of section 406 of this
Act has occurred, he shall notify the Attorney General and
the Secretary of Labor.

“(d) Within 60 days after the date of enactment of
the Pension Simplification Act, the Secretary of the Treasury
and the Secretary of Labor, acting jointly, shall prescribe
& single form and a single annual filing date for employee
benefit plans (as defined in paragraph (3) of section 3 of
this Act) which will satisfy the requirements of both section
103 of this Act and sections 6057 and 6058 of the Internal
Revenue Code of 1954.”.

SEC. 7. DECLARATORY JUDGEMENTS.
Section 2201 of title 28, United States Code (relating
to creation of declaratory judgment remedy) is amended—
(1) by inserting “(a)” immediately before the
first word of text of such section, and
(2) by adding at the end of such section the fol-
lowing new subsection:

“(b) For purposes of this section a failure by the
Secretary of Labor, the Secretary of the Treasury, or the
Pension Benefit Guaranty Corporation to issue or deny a
determination or ruling or to take any other action with
respect to an employee benefit plan (as.defined in para-

graph (38) of section 3 of the Employee Retirement Income

33-549 0 -78-8
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Security Act of 1974) within 180 days after such deter-
mination, ruling, or other action is requested—
“(1) shall be considered to constitute an actual
controversy, and
“(2) shall not be considered to be a controversy
- with respect to Federal taxes
if it involves an issue arising under the Employee Retire-
ment Income Security Act of 1974 of part I of subchapter
D of chapter 1, or under chapter 43, of the Internal Reve-
nue Code of 1954.”.
SEC. 8 TECHNICAL AND CONFORMING AMENDMENTS.

(a) AMENDMENT OF EMPLOYEE RETIREMENT IN-
COME SECURITY ACT OF 1974.—

(1) Section 3 of the Employee Retirement Income

Security Act of 1974 is amended Dy striking out para-

graphs (22), (25), (28), (30), and (31).

(2) Subsection (i) of section 502 of such Act is
amended to read as follows:

“{i) (1) In the case of a transaction prohibited by
section 406 by a party in interest with respect to a plan
to which this part applies, the Secretary may assess an
initial civil penalty against such party of not more than
5 percent of the amount involved. If the transaction is not
corrected (in such manner as th—éisecretary may prescribe
by regulation) within 90 days after notice from the Secre-
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tary (or such longer period as the Becretary may permit),
the Secretray may assess an additional civil penalty of not
more than 100 percent of the amount involved.

“(2) For purposes of this subsection, the term ‘amount
involved’ means, with respect to a prohibited transaction, the
greater of—

“(A) the amount of money and the fair market
value of the other property given, or

“(B) thq emount of money and the fair market
value of the otﬁer property received,

except that, in the case of services desoribed in section 408
(b) (2) or (c) (2), the amount involved shall be only the
excess compensation.

“(3) The fair market value—

“(A) for the purpose of assessing the initial civil
penalty, shall be determined as of the date on which the
prohibited transaction ocours, and

“(B) for the purpose of assessing the additional
civil penalty, shall be the highest fair market value
during the period granted by the Secretary for correction “
of the transaction.”.

(3) Bections 2003 and 3003 of such Act are re-
pealed, section 3004 of such Act is redesignated as sec-
tion 3003, and the table of contents of such Act is

amended—
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(A) by striking out the items relating to seo-
tions 2003 and 8003, and
(B) by striking out “‘Sec. 8004” in the item
relating to section 3004 and inserting in lieu thereof

“Sec. 3008.”, |

(4) Section 3022 (a) (4) of such Act is amended
by striking out “section 4975 (e) (7)” and inserting
in lieu thereof “section 414 (m) .

(5) Section 4042 (d) (3) of such Act is amended
by striking out “and under section 4975 (e) of the In-
ternal Revenue Code of 1954”, and by striking out
““and of such section 4975".

(b) AMENDMENT OF THE INTERNAL REVENUE CobDE

OF 1954.—

(1) Section 401 (a) (13) of the Internal Revenue
Code of 1954 is amended by striking out the third
sentence and inserting in lieu thereof the following:
“For purposes of this paragraph a loan made to a par-
ticipant or beneficiary shall not be treated as an assign-
ment or alienation if such loan is secured by the
participant’s accrued nonforfeitable benefit and is ex-
empt, under section 408 (b) (1) of the Employee Re-
tirement Imcome Security Act of 1974, from the pro-
hibitions imposed by section 406 of that Act.”.

(2) Section 408(e) (2) (A) of such Code is
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amended by striking out “section 4975” and inserting
in lieu thereof “‘section 406 of the Employee Retirement
Income Security Act of 1974”.

(3) SBection 414 (k) of such Code is amended—

(A) by inserting “and” at the end of para-
graph (1),

(B) by striking out “, and” at the end of para-
graph (2) and inserting in lieu thereof a period,
and

(C) by striking out paragraph (3).

(4) Section 414 of such Code is amended by add-
ing at the end thereof the following new subsection:
“{m) EMPLOYEE SToCKOWNERSHIP PLAN.—The

term ‘employee stockownership plan’ means a defined con-
tribution plan—

“(1) which is a stock bonus plan which is qualified,
or a stock bonus and a money purchase plan both of
which are qualified under section 401 (a), and which
are designed to invest primarily in qualifying employer
securities; and ‘

“(2) which is otherwise defined in regulations pre-
scribed by the Secretary.

For purposes of this subsection, the term ‘qualifying em-
ployer security’ means an employer security which is stock

or otherwise an equity security, or a bond, debenture, /note,

P
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1 or certificate or other evidence of indebtedness which is de-
2 scribed in paragraphs (1), (2), and (8) of section
3 503 (e)."”. T

4 (5) Section 415(c) (6) (B) of such Code is
5 amended—
6 —(A) by striking out “‘section 4975 (e) (7)”
7 each place is appears and inserting in lieu thereof
8 “section 414 (m)”’, and
9 (B) Dby striking out “section 4975 (e) (8)"”
10 in clause (ii) and inserting in lieu thereof “‘such
11 section”.
12 (6) Section 503 (a) (1) (B) of such Code is
13 amended by striking out “referred to in section 4975
14 (g) (2) or (3)” and inserting in lieu thereof the
15 following: “a governmental plan (within the meaning
16 of section 414 (d) } or a church plan (within the mean-
17 ing of section 414 (e) ) with respect to which the elec-
18 tion provided by section 410 (d) has not been made.”.
‘18— —- (7) Section 1504 (a) of such Code is amended by

20 striking out “section 4975 (e) (8)” and inserting in
21 lieu thereof “‘section 414 (m)”.

2‘;2 (8) Section 6213 (e) of such Code is amended—
23 (A) by striking out “, 4975 (relating to excise

24 taxes on prohibited transactions)”, and
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(B) by striking out “4971 (o) (3), or 4975
(f) (4)” and inserting in lieu thereof “or 4971
(o) (8)”. .
(9) Section 6503 (g) of such Code is amended— .

(A) by striking out “or section 4975”, and

(B) by striking out “4971 (c) (3), or 4975
(f) (4)” and inserting in lieu thereof “4971 (c)
(3)".
(10) Section 7422 (g) of such Code is amended—

(A) by striking out “4971, or 4975” each
place it appears and inserting in lieu thereof “or
4971”,

(B) by striking out “4975(a) (relating to

initial tax on prohibited transactions),” in subsec-
tion (a), ‘
(C) by inserting “‘or” before “section 4971
(b)” h-l;ubsection (a), and
(D) by striking out “or section 4975 (b) (re-
lating to additional tax on prohibitéd transactions) .
(¢) AMENDMENT OF OTHER ACTS.—
(1) Section 273 (f) (5) (A) of the Trade Act of
1974 is amended by striking out “section 4975 (e) (7)”
and inserting in lieu thercof “section 414 (m) "’

(2) Section 301 (d) (2) (C) of tha Ta ¢ Reduction
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Act of 1875 is amended by striking out “section 4975

(e) (7)"” and inserting in lien thereof “section 414

(m)”.

SEC. 9. TECHNICAL AND CONFORMING CHANGES,

The Secretary of the Treasury shall, as soon as prac-
ticable but in any event not later than 90 days after the
date of enactment of this Act, submit to the Committee on
Ways and Means of the House of Representaives and to the
Committee on Finance of the Senate a draft of any technical
and conforming changes in the Internal Revenue Code of
1954 and the Employee Retirement Income Security Act
of 1974 which are necessary to reflect throughout such Code
and Act the changes in the substantive provisions of law
made by this Act.

SEC. 10. EFFECTIVE DATE.

The amendments made by this Act, other than the
amendment made by section 5, take effect 90 days after
the date of enactment of this Act. l
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IN THE SENATE OF THE UNITED STATES

ArriL 26 (legislative day, ApriL 24), 1978

My, BenTseN introduced the following bill; which was read twice and referred
to the Committce on Finance

A BILL

To amend the Internal Revenue Code of 1954 to provide uni-
form accounting of pension liabilities of tax-exempt pension
funds.

1 Be it enacted by the Senate and House of Representa-

19

tives of the United States of America in Congress assemnbled,

That section 412 of the Internal Revenue Code of 1954 is

c

amended by adding the following new subsection (j) :

“(j) Un1ForM AccouNTING.—Within 90 days of
the date of enactment of this subsection, the Secretary shall
promulgate uniform standards for calculating and reporting

the assets and liabilities of pension plans and for disclosing

-2 R = B -, BN

the actuarial assumptions used in such calculations,”,

1
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IN THE SENATE OF THE UNITED STATES

JoNE 12 (legislative day, May 17), 1978
Mr. BExTSEN introduced the following bill; which was read twice and referred
to the Committees on Finance and Human Resources jointly by unanimous
consent

A BILL

To amend the Internal Revenue Code of 1954 and the Employee
Retirement Income Security Act of 1974 to simplify paper-
work requirements and streamline enforcement. '

Be it enacted by the Senate and House of Representa-

-t

tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.
This Act may be cited as the “ERISA Paperwork
Reduction Act”.
SEC. 2. REQUIREMENT FOR A DETERMINATION LETTER.
Section 6057 of the Internal Revenue Code of 1954

(relating to registration of and information euncerning pen-

© N a9 Oy v b W N

sion, ete. plans) is amended by redesignating subrection (g)

=
=l

as (h) and adding the following new wibsection ()

I1
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“(g) DETERMINATION LETTER.—Pursuant to regula-
tions promulgated by the Secretary, in order for a plan to
qualify under section 401, the plan must obtain a determina-
tion letter from the Secretary granting qualification.”.

SEC. 3. CONSOLIDATED FORM FOR INITIAL QUALIFICA-
TION.

Subtitle A of title IIT of the Employee Retirement In-
come Security Act of 1974 (relating to jurisdiction, admin-
istration, and enforcement) is amended by adding at the end
of section 3004 the following new subsection (c) :

“(c¢) Within 60 days after the date of enactment of
the ERISA Paperwork Reduction Act, the Secretary of the
Treasury and the Secretary (;f Labor, acting jointly, shall
prescribe a single form for employee benefit plans (as de-

fined in paragraph (3) of section 3 of this Act) which will

. satisfy the requirements of section 102 (a) (2) of this Act

and of the initial qualification requirements of the internal
Revenue Code of 1954.”.
SEC. 4. CONSOLIDATED ANNUAL REPORTS.

Section 103 of the Employee Retirement Income Secu-
rity Aot of 1974 (relating to annual reports) is amended to
read as follows:

“ANNUAL REP.ORTS
“Sec. 103. (a) PrrIopic ANNUAL REPORTS.—Sub-

ject to the limitations in subsections (b) and (¢), the Sec-
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retary of the Treasury and the Secretary of Labor shall require
employee benefit plans to which this part applies to file
every b years a single annual report with the Becretary ‘o
the Treasury to carry out the policy declared in section 2
of this Act and to satisfy the requirements of sections 6057
(a) and 6058 (a) of the Internal Revenue Code of 1954.
The *Secretaries may require such plans to furnish or make
available to participants and beneficiaries for inspection
copies of summaries of reports and other information required
under this seection. |

“(b) SIMPLIFIED ANNUAL RePoRT.—For years when
a full report under subsection (a) is not required, the Sec-
retary of the Treasury and the Secretary of Labor are
directed to prescribe a simplified annual report which could
be incorporated with the tax return of the sponsor of the

r . t

plan. .
“(c) S1acGERED FiLING.—The Secretary of the Treas-

ury and the Secretary of Labor are direced to sthgger filing

of the annual reports required under subsection (a) so that’

only 20 percent of existing plans would file such reports each

year.”.

SEC. 5. TREASURY AND LABOR DEPARTMENT BOOKLET.
Subtitle A of title III of the Employee Retirement

Income Security Act of 1974 (relating to jurisdiction, admin-
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istration, and enforcement) is amended by adding at the end
of section 3004 the following new subsection (d) :

“(d) Within 60 days of enactment of the ERISA
Paperwork Reduction Act, the Secretary of the Treasury
and the Secretary of Labor shall publish a booklet to assist
plan sponsors (particularly smaller businessmen) in devel-
oping or revising recordi;;eping systems in order to simplify
compliance with the provisions of this Act.”.

SEC. 6. TECHNICAL AND CONFORMING CHANGES.

The Secretary of the Treasury ami the Secretary of
Labor shall, as soon as practicable but in any event not later
than 60 days after the date of the enactment of this Act,
submit to the Congress a draft of any technical and conform-
ing changes in the Internal Revenue Code of 1954, and the
Employee Retirement Income Security Act of 1974, respec-
tively, which are necessary to reflect throughout such Code
and Act the changes in the substantive provisions of law

made by this Act.
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IN THE SENATE OF THE UNITED STATES
June 22 (legislative day, May 18), 1977

Mr. McIxtyre (for himself and Mr. NeLson) introduced the following bill;

which was read twice and referred to the Committees on Fmance and
Human Resources jointly by unanimous consent

A BILL

To amend the Employee Retirement Income Security Act of

®W =T M e W N

1974 to implement certain recommendations of the Commis-
sion on Federal Paperwork with respect to such Act, to
facilitate the establishment of employee retirement plans by
small businesses, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “ERISA Small Business
Paperwork Reduction and Investment Act”.

SEC. 2. SINGLE ANNUAL REPORT. )

Within 60 days after the date of enactment of this Act;
the Secretary of the Treasury and the Secretary of Labor,
acting jointly, shall prescribe a single form and a single

1I
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annual filing date for employee benefit plans (as defined in
paragraph (3) of section 3 of the Employee Retirement
Income Security Act of 1974) which will satisfy the require-
ments of both section 103 of that Act and sections 6057 and
6038 of the Internal Revenue Code of 1954.
SEC. 3. COORDINATION BETWEEN INTERNAL REVENUE

SERVICE, DEPARTMENT OF LABOR, AND PEN.

SION GUARANTY CCRPORATION WITH RESPECT

TO THE GATHERING OF CERTAIN INFORMATION.

Section 3004 of the Employee Retirement Income
Security Act of 1974 (relating to coordination between the B
Department of the Treasury, the Department of Labor, and
the Pension Benefit Guaranty Corporation) is amended by
adding at the end thereof the following new subsection:
“(c) The Secrctary of the Treasury, the Secretery of

Labor, and the Executive Director of the Pension Benefit
Guaranty Corporation shall euter into an agreement within
180 days after the date of enactment of the ERISA Small
Business Paperwork Reduction and Investment Act under
which one agency, but not all three, shall collect the infor-
mation required to be submitted under sections 103 and 104
(a) (1) (B), section 3001, and title V of this Act and under
sections 6057 and 6058 of the Internal Revenue Code of
1954 and transmit that information which is within the

administrative responsibility of the other agencies to the
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appropriate officials of the Department of Labor, the Depart-
ment of the Treasury, or the Pension Benefit Guaranty
QCorporation, as may be appropriate. The Secretaries and
the Executive Director shall also explore the feasibility of
having only one agency collect information similar to the
information reported for 1976 on Internal Revenue forms
5498, 5499, 5501, 5504, and 5505.”.

SEC. 4. SIMPLIFIED STATEMENTS OF ACCRUED BENEFITS

OF BENEFICIARIES.

Paragraph (3) of section 104(b) of the Employee
Retirement Income Security Act of 1974 is amehded to read
as follows:

“(3) Within 210 days after the close of the fiscal year
of the plan, the Administrator shall fumnish to each partici-
pant, and to each beneficiary receiving benefits under the
plan a simplified statement of—

“(A) in the case of a plan which is & defined con-
tribution plan (as determined by the Secretary)—
“(i) the account balance at the beginning of
the year, for the participant or beneficiary,
“(i) the amount of contributions made on his
behalf during the year,
“(iii) any forfeiture allocated to his account,
“(iv) the amount of profit or loss allocated to

his account,
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“(v) the accoun: balance at the end of the year,

“(vi) the amount of his vested benefits, and

“(vii) a statement of any loans which may have
accrued against his account;
“(B) in the case of a plan which is a defined

benefit plan—
“(i) a statement with respect to current bene-
_ fits under the plan,

“(ii) a statement as to future benefits antici-
pated under the plan, and

“(iii) a statement by the employer that the
employer is required by law to fund the benefits
under the plan and that he is using acceptable
actuarial assumptions in doing so; and
“(C) for all plans—

“(i) where and how additional information
may be obtained, and

“(ii) what assistance in connection with the
plan is available from the Department of Labor

and other sources.”

21 SEC. 5 SMALL BUSINESS REPRESENTATION ON ADVI-

22
23

SORY COUNCIL.

(a) Subsection (a) of section 512 of the Employee Re-

24 tirement Income Security Act of 1974 (29 U.S.C. 1142)

25 is amended—

33-549 0 -718-7
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(1) by striking out “fifteen members” in paragraph
(1) and inserting in lien thereof “sixteen members”,
and

(2) by inserting after “pension plan;” the follow-
ing: “at least one of whom shall be a representative of
small businesses sponsoring plans or small businesses
rendering services predominantly to such small business
plans;”

(b) Subsection (b) of such section is amended— \

(1) by imserting “and the Executive Director of
the Pension Benefit Guaranty Corporation” after “the

Secretary’’ each place it appears, and

(2) by inserting after ‘“this Act” the following :

“, and the Secretary of the Treasury with respect to

the carrying out of his functions under part I of sub-

chapter D of chapter 1 of the Internal Revenue Code of

1954,".

{c) Subscction (c) of such section is amended by in-
serting immediately after the first sentence thereof the follow-
ing: “Beginning in 1978, the executive secretary shall be
furnished to the Council in even-numbered years by the
Secretary of the Treasury.”.

SEC. 6. CERTAIN STUDIES.
The Secretary of Labor shall consult with the Internal

Revenue Service and the Commission on Federal Paperwork
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or its successor, if any, for the purpose of exploring the feasi-
bility of implementing the Commission’s recommendations
numbers 13 and 14 contained in the report by the Commis-
sion of December 3, 1976, on the Employee Retirement
Income Security Act of 1974.
.S_EC. 7. DELAY IN ACTING UPON REQUESTS.

If a business applicant for an exemption, waiver, or
other administrative action under the Employee Retirement
Income Security Act of 1974, or under those provisions of
the Internal Revenue Code of 1974 relating to employec
benefit plans, has not received a determination thereon post-
marked within 180 days of its submission to the agency con-
cerned, such applicant will be held harmless from any pen-
alty or other adverse governmental action as a result of acting
in accordance with such request for the perioed beginning 180
days after submission and extending for one calendar year
thereafter.

SEC. 8. PROGRESS REPORT.

The Becretary of Labor and the Secretary of the Treas-
ury shall report jointly to the Congress on their progress in
carrying out sections 2 through 7 of this Act within 180 days
of the date of enactment.

SEC. 9. CERTAIN MODIFICATIONS IN THE PRUDENT MAN
RULE.

Paragraph (1) of section 404 (a) of the Employee Re-
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tirement Income Security Act of 1974 (29 U.8.C. 1104) is
amended—

(1) by inserting after “their beneficiaries” the fol-
lowing: “over the long term, taking account of the nec-
essity of improving the productivity of the economy
of the United States and its international competitive-
ness and its capacity to sustain the real income value
of future retirement benefits to beneficiaries of the plan”, .
and

(2) by inserting after “‘with like aims” the follow-
ing: “noting the special character of such plans as set
forth in the text of this section preceding subparagraph
(A)”.

SEC. 10. ADDITIONAL CONSIDERATIONS AND STATUTORY

DUTIES.

Section 409 of the Employee Retirement Income Se-
curity Act of 1974 is amended by inserting after “each such
breach,” the following: “(taking into account the policy
set forth in section 4b4 (a) of this Act)”.

SEC. 11. APPLICATION OF PRUDENT MAN RULE TO DE-

FINED BENEFIT PLANS. -
Section 404 (a) of the Employee Retirement Income

Security Act of 1974 (29 U.S.C. 1142) is amended by
adding the following new paragraph:
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“(3) In the case of defined benefit plan, as defined,in
section 3 (35), the prudence requirement of paragraph (1)
(B) is not violated solely because an investment may be

in a venture capital organization or in a smaller business.”.
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IN THE SENATE OF THE UNITED STATES

ArniL 26 (legislative day, Fesnuvary 21), 1977

Mr. INouvEe (for himself and Mr. MaTsuxaca) introduced the following bill;
which was read twice and referred to the Committee on Human Resources

A BILL

To amend the Employee Retirement Income Security Act of
1974 to clarify the status of the Hawaiian Prepaid Health
Care law under title I and title IV of such Aect.

Be it ’enacled by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That paragraph (3) of section 4 {(b) of the Employee Retire-
ment Income Security Act of 1974 is amended by striking
out “or unemployment compensation or disability insurance
laws” and inserting in lieu thereof the following: “, or un-

employment compensation laws, or disability or health in-

W a4 & W N e

surance laws”’.

II
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IN THE SENATE OF THE UNITED STATES
JANUARY 14,1077

Mr. Inouyz introduced the following bill; which was read twice and referred to

the Committee on Finance

A BILL

To amend title I of the Employee Retirement Income Security

W T O O g W N

Act of 1974, and the Internal Revenue Code of 1954 to pro-
hibit the reduction of disability payments under employer-
maintained disability compensation plan whenever certain
social security benefit payments are increased.

Be it enacted by the Senale and House of Representa-
tives of the United States of America in Congress assembled,
That section 206 (b) of the Employee Retirement Income
Security Act of 1974 is amended by striking out “pension
plan” in paragraph (1) and inserting in lieu thereof “em-
ployee welfare benefit plan”.

SEc. 2. (a) Section 264 of-the Internal Revenue Code
of 1954 (relating to certain amounts paid in connection with -

b0l
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insurance contracts) is amended by adding at the end thereof
the following new subsection:

“(d) CEerRTAIN DIsSABILITY COMPENSATION PLANS.—
Notwithstanding the provisions of sections 162, 212, and
404, no deduction is allowed for amounts paid or contributed
to or under a disability compensation plan by the employer
maintaining that plan if under the plan the benefits payable
to an individual receiving benefits under the plan are reduced,
or any schedule increase in such benefits is omitted, on
account of any incrcase in monthly insurance benefits to
which such an individual is entitled under title 1I of the
Social Sccurity Act if such increase occurs after such indi-
vidual begins to receive benefits under such™ plan. For
purposes of this subsection, the term ‘disability compensation
plan’ means a program (including a program of insurance)
established by an employer under which employees receive
periodic payments or a lump-sum payment in compensation
for physical or mental disability resulting from their employ-
ment.”,

(b) (1) The caption of section 264 of such Code is
amended by inserting after “CONTRACTS” the following:
“OR UNDER CERTAIN DISABILITY COMPENSATION
PLANS”.

(2) The table of sections for part IX of subchapter B
of chapter 1 of such Code is amended by striking out the
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item relating to section 264 and inserting in lieu thereof the

following:

“Sec. 264. Certain amounts paid in connection with insurance
contracts or under certain disability compensa-
tion plans.”.

Skc. 3. The amendment made by the first section of
this Act applies to plan years beginning after the date of
enactment of this Act. The amendment made by section 2
applies to taxable years beginning after the date of enact-

ment of this Act.
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Senator WiLLiams. As I mentioned, we are in joint hearing with
the subcommittee of the Finance Committee that handles pension
matters,

Senator Javits and I are very pleased to have this opportunity with
Senator Bentsen and would certainly like to extend at this opening
the opportunity for Senator Bentsen to express himself.

OPENING STATEMENT OF SENATOR BENTSEN

Senator BENTSEN. Thank you very much, Senator Williams.

Last week President Carter sent a reorganization proposal to Con-
gress to help eliminate duplicate implementation of the pension reform
law. This proposal is very similar to my bill (S. 2352) which was ap-
proved by the Senate Finance Committee last year. The President’s
proposal will more carefully allocate jurisdiction between the Treasury
and Labor Departments helping prevent inconsistent rulings and un-
reasonable regulatory delays. Administrative reorganization is only
one step, though, in the process of streamlining pension laws, In addi-
tion, the law must be amended to eliminate unnecessary and execes-
sively complex government forms.

A study prepared earlier this year for the Joint Economic Commit-
tee puts the cost of Federal regulation to business, consumers and tax-
payers at over $100 billion a year. In 1955 some 10,000 pages were
published each year in the Federal Register. By 1970, 15 years, that
number had doubled to 20,000, But by 1977, the number of pages in
the Federal Register had mushroomed to 70,000!

It is essential that Congress make every effort to reduce the costs of
complying with Federal regulations. Unnecessary Federal redtape and
regulation drains our economy and adds to inflation. This is true with
respect to ERISA, the Employee Retirement Income Security Act,
as well as other Federal programs. Congress can provide greater pro-
lection to senior citizens by simplifying ERISA and strengthening
enforcement of the law.

Our subcommittees have conducted an extensive study of the issue
of pension simplification over the past year and one-half through
public hearings and the formulation of many legislative proposals. We
have worked closely with the Departments of Treasury and Labor.
There is great similarity between our pension simplification proposals.
The purpose of the hearings this week is to enable us to refine these
proposals and prepare a joint Finance Committee-Human Resources
Committee bill to present to the full Senate for speedv approval next
month, T am confident that we can formulate such a bill which has the
full support of the Treasury and Labor Departments.

Last April the General Accounting Office issued a report on the
impact of ERISA. This report concluded that ERISA has made a
major contribution in providing greater retirement security for tens
of millions of American workers and retirees.

The GAOQ report stated :

Overall, the minimum participation, vesting and funding standards and other
provisions of ERISA should enhance responsible management of new and con-
tinuing plans and give tens of millions of workers a better chance to earn and

receive vested benefits without having to work a unreasonable number of years
and reach an unreasonable age. In addition, we believe that clarifying ERISA
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requirements and reducing burdens on plan administrators’'should be a continuing
goal of the three agencies. However, a reduction in administrative burden should
not be accomplished by compromising participant protection.

ERISA simplification legislation will strengthen our private retire-
ment system and provide greater protection to senior citizens.

Everybody recognizes that ERISA has created unintended govern-
mental paperwork and redtape. Excessive costs for administerin% ]
pension plan simply mean that employers will have less funds available
to provide benefits for the plan participants. Duplicate paﬁlerwork,
inconsistent regulations and long regulatory delays in the implementa-
tion of ERISA are harmful to pension plan participants, employers,
and unions as well as Government regulators. Failure of Congress to
‘address this problem this year will be simply inexcusable.

The Departments of Treasury and Labor have taken numerous ad-
ministrative actions to reduce paperwork under ERISA and the Presi-
dent submitted a reorganization proposal to Congress. I applaud these
actions which will help strengthen our private retirement system.

However, additionarlegislation is clearly needed.

Congress should adopt a cyclical annual reporting system to sim-
plify the annual pension report (Form 5500) and to strengthen and
enforce ERISA audits.

The summary annual report (SAR) should be eliminated. This
report has not been of much value to pension plan participants.

Form EBS-1 should be abolished. Pension plan participants and
Federal agencies receive sufficient information through the annual
pension report and the summary plan deseription (SPD).

Employers should be given the option to participate in special mas-
ter plans or pooled pension arrangements. This would reduce the costs
of administering pension plans, particularly for small employers.

SEC enforcement of ERISA should be limited. The Treasury and
T.abor Departments are fully capable of enforcing the minimum pen-
sion standards established by ERISA.

The Secretary of Labor should be directed to promulgate uniform
standards for reporting pension assets and liabilities and for disclosing
actuarial assumptions used in such calculations.

The pension advisory councils which cost taxpayers hundreds of
thousands of dollars should be absolished. If we are ever going to bal-
ance the budget, every congressional committee must reduce unneces-
sary expenditures within its area of jurisdiction.

The purpose of these three mornings of hearings is to formulate a
constructive pension simplification bill to strengthen our private
retirement system.

Thank you very much. :

[Senator Bentsen’s analysis of pension simplification bills follows:]
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PENSION SIMPLIFICATION BILLS
INTRODUCED BY
SENATCR LLOYD BENTSEN

(S. 2352) ERISA Reorganization and
Paperwork Reduction

1. Overl Jurisdiction -- S. 2352 proposes a careful sllocation of pension
jurisdiction between the Departments of Lsbor and Treasury in line with the
original Senate version of ERISA which passed the Senate in 1973 by a vote of 93-0.
S. 2352 was unanimously approved by the Senate Finance Comuittee in 1977.

Under S. 2352, the Internal Revenue Service (IRS) would be given exclusive
Jurisdiction over the areas of vesting, funding and participation while the
Labor Department would be given exclusive jurisdiction over the sreas of fiduciary
responsibility and prohibited transactions. The Pension Benefit Guarsnty Cor-
poration which is within the Labor Department would continue to implement the
temmination insurance program. Today most of the vesting, funding and participation
requirements under ERISA are already administered by IRS and thus the IRS is
clearly the most appropriate agency to have exclusive jurisdiction over these
particular standards. Similarly, because the Labor Department has been the
primary enforcement agency for prohibited transactions and fiduciary responsibility
under ERISA, the Lsbor Department should have exclusive jurisdiction over that
portion of the law.

2. Single Annual Form With a Single Filing Date -- Under the legislation, the
Secretary of the Treasury and the Secretary of Labor will be directed to formulate
to the maximm extent feasible, a single annual form with a single filing date
which must be filed with the IRS every year by pension plans. Of course,
different types of forms can be prepared for different types of retirement plans.
However, pension plans will generally be required to file only one form annually
with the federal government. A copy of this form would then be made available

to the Department of Labor. Separate anmual forms by the IRS, Labor Department
and the Pension Benefit Guaranty Corporation are generally unnecessary and

impose an unfair time and cost burden on businesses and unions throughout the

nation.
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'"Pension Simplification Bills"
Page 2

3. Sumary Plan Description -+ As recormended by the Cormission on Federsl Paper-
work, Section 104(8)(1)(C) of IRISA would be amended to eliminate the requirement
that a five yesr summary plan description be filed with the Department of Labor.
A iocember, 1976 report of the Paperwork Commission stated --

“'Bmployers must provide a summary plan description to each employee

every five yesrs. ERISA Section 104(8)(1)(C) requires the administrator

of a plan to file with the Secretary of Labor a copy of the sumary plan

tsc;{p:i«i\ at the same time that it is furnished to participants and
neficiaries,

"The purpose of this provision of the statute was to permit the DOL
to review and co-pare the summaries with the lcte plan descriptions to
assure their completeness, accuracy, underst ility, etc. reviews
are costly, duplicative, and practically imrossible to perform, considering
time and budget cretraints.

'"'Because DOL receives a copy of the complete plan description and any
amendments thereto, it is totally duplicative to forward copies of the five
year summary plan descriptions to the agency. Discussions with DOL
personnel indicate that they do not use such filinns, and that the costs
of storage could be avoided.'

4. Notice of Plan Amendments -- As rcecommended by the Commission on Federal

Paperwork, Section 104(a}(1) (D) would be amended to permit notices of amendments
to be filed in comnection with the anmel report rather than as a separate report
which currently is regiired within sixty dzys of a plan change. The December,
1976 report of the Commission of Federal Papervork stated --
"In view of the fact that emmlovees are notified of changes in their
plans, that an annual report containing the same information also rust
be filed with DOL and IRS, and that tiere is no spedific use for the data
in the amended EBS-1, it is believed that a notice of amendment filed
with the annual report should replace filing of an EBS-1 sixty days after
each amendrent. This would not change the requirement to notify participant:
of plan changes, nor would it have any effect on the employer's decision
to seek a determination of tax status from the IRS.”
5. _Annual Reports -- The long “"laundry list" of specific information which must
be 1ncluded in annial reports of pension plans pursuant to Section 103 of ERISA
would be repcaled. Section 103 of LRISA is a six pare detailed list of reporting
requircrents, some of which are rot necessary for all plans. Instead, the
Secrctaries of Labor and Treasury would be given discretion to require only such
information as is needed tc protect the rights of pension plan.participants

and beneficiaries.
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‘Pension Simplification Bills"
Page 3

(S. 3193) Cyclical and Simplified Annual
Pension Report

1. Tax-qualified pension plans would be required to obtain so-called
detemmination letters from the Intemnal Reverue Service st the time a plan is
created. Most plans slready obtain this letter and sll plans sust file a form
with the federal government when the plan is established sanyway. Thus, this
proposal would not result in any additianal reporting.

2. Form EBS-1 which is subtmitted to the Labor Department would be con-
solidated with the initial qualification forms that are sutmitted to IRS. This
veuld reduce duplicate paperwork at the time a plan is established without denying
the federal government information necessary to enforce ERISA.

3. The annual report (Form 5500) which must be filed with the federsl
government every year under ERISA would only have to be filed every five yesrs.
In other years, plans wauld file a simplified annual report which could be
incorporated with t_}}e plan sponsor's tax return.

4. The full annual reports would be filed on & staggered basis with only
20 percent of the plans filing in any one year. _

S. The Departments of Labor and Treasury would be directed to formulate
a booklet or guide to assist small businessmen in complying with ERISA.

£S. 2992) Pension Accounting
S. 2992 would direct the Secretary to prorulgate uniform standards for

reporting the assets and liabilities of pension plans and for disclosing the
actuarial assumptions.

The presentation of actuarial and accounting information is often so
confusirg that the information can be worthless. There is so much latitude
in the way pension calculations are performed that companics can come up with
virtually cny level of contributions and liabilities they choose.
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(S. 3140) Option For A Combinstion
-IRA Plan

This bill would give smaller businessmen the option to creste s grestly
simplified retirement plaa with very little paperwork or red tape. The bill
would enable employers to establish a pension plan which combines the best
festures of the so-ralled Keogh or H.R. 10 plans for the self-employed with the best
features of the individusl retirement sccount (IRA). Under the proposal for
s simplified pension plan, businessmen would make contributions up to the annual
$7,500 Keogh limitation but these contributions would be made directly into
separate individual retirement accounts for each employee. The minimm Keogh
standards would apply. -

This combination Keogh-IRA plan would be sdvantagesus to both employers
and employees. The businessmen would not have to establish a separate trust
fund for the company pension plan since the ammus] contrituitions will go directly
into individual retirement accounts for the employoes. This would substantislly
Teduce paperwork and red tape. Eployees would benefit from 'portability”
under this proposal since the employee could take his individual retirement acoount
with him upon 8 change of jobs.

Generally, the plan would operate in the same marmer as a quelified defined
contribution Keogh or H.R. 10 plan except that contributions weuld be made
directly to the separate employee IRA's. The employer would have to provide
coverage for all eligible employees. The maximm deductible contridution for the
employer or employee would be the lesser of 15 percent of earned income or $7,500.

The eristing standards for vesting, participation, nondiscrimination,
and social security integration that apply to Keogh plans would also spply to
“Simplified Pension Plans'’. For exsmple, employees with 3 years of se.vice
must be allowed to participate in the plan. Immediate vesting would be required.
The plan could not discriminate in favor of officers or highly compensated
employees.
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In addition, under my prorosal, if the employer's pension contribution for
an employee does not exceed the $1,500 IRA limitation the employee could make up
the difference.

Under the proposal, an employer could adopt an IRS prepared model simplified
pension plan, copies of which would be filed with the IRS and distributed to the
employees together with a copy of the IRA agreement. Individually designed
plans could also obtain II'S apprcval, Existing reporting and disclosure standards
would apply. However, the plan should be sufficiently simple that under existing
regulatians, a copy of the plan could be used as a surmary plan description bank
statements (or similar documents furnished by an insurance company) should satisfy
all applicable requirements regarding disclosure to participants of their interests
in the plan. The employer would be required to file very simplified reports with
iRS to support his deduction for plan contributiors and the qualification of the
simplified plan and no accounting for plan assets would be required.
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Senator WirLiams. Thank you, Senator Bentsen.
Senator Javits.

STATEMENT OF HON. JACOB K. JAVITS, A U.8. SENATOR FROM THE
STATE OF NEW YORK

Senator Javrrs. Mr. Chairman, I join the Chair in welcoming Lloyd
Bentsen of Texas and thanking him publicly again, as I have so many
times before, for his enterprise and cooperation which helped us to
bring about ERISA.

W% must not ever overlook the forest for the trees. The fact is that
ERISAisa t triumph of the private enterprise system, and it seeks
only to regulate where the private enterprise system cannot regulate
itself effectively. I therefore thoroughly agree with Senator Bentsen
that the more that we leave to the competitive operations of the system,
the better off will be the millions of workers who are benefited.

Also, Mr. Chairman, I wish to declare myself here and now as com-
pletely opposed to any effort which has been sufg%ted to scrap the
private pension system and to merge it into one colossal Federal retire-
ment system. I could not think of anything worse, anything more re-
gressive or counterproductive. We have many problems with the pri-
vate retirement system, but we had many more before ERISA. And
we know the trouble that Social Security has gotten into, and we cer-
tainly do not want that to happen to private pension plans.

The private pension plan, in my judgment, offers the best hope for
the decent and adequate retirement ofr::‘he American worker, when
combined with Social Security, as indeed it is today.

Mr. Chairman, I also believe that the President’s establishment of a
Commission on Pension Policy to develop national policies for retire-
ment, survivor and disability programs is a very good idea, and I com-
pliment the President on it.

I believe that the work of this Commission will accelerate the growth
of a consensus necessary to establish a coordinated national retirement
income policy.

I am also hopeful that various other studies which have been
launched on the development of such a policy are also diligently
pursued.

The Chairman and I, who have had such a tremendously gratifyin
personal collaboration in so many matters concerning workers an
their employers, have sugﬁested a single retirement income agency. We
have proposed in our bill an Employee Benefits Commission to ad-
minister ERISA.

We believe this Commission would be best. It is quite similar to
what the Administration has already done in the energy field, where
a multiplicity of administrative units were consolidate?t’o implement
a single vital national policy.

I think that the President’s message on the ERISA reorganization
plan, which Senator Bentsen has referred to, is a good first step. I
value, however, just as much as that first step, the commitment of the
i&g%r(r)ﬁnistration that it will make a long-term proposal by April 30,

33-549 0 - 78 -8
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T hope that in this proposal we will see the public interest overriding
bureaucratic considerations.

The bills which are before the subcommittees today are designed
to strengthen the private pension system, and that is the ball I hope
we will keep our eye on and the ball that Senator Williams and I
felt we were serving up when we introduced our bill.

I thoroughly agree with the reduction of excessive paperwork and
the elimination or modification of technical rules which are unneces-
sarily restrictive.

I never have believed, as a longtime business lawyer long before I
was a Senator or an Army officer, that we could catch the fellow with
the last $2. It costs $4, $6, $8 or $10 in order to do that. But I do be-
lieve that we can, because we do have the whole world of experience
at our command, develop means by which the pragmatic business con-
siderations of efficiency and effectiveness guide what paperwork and
technical rules we need to administer this program.

Senator Williams has already spoken about our bill expanding the
joint and survivor annuity protection. To me, it is unconscionable that
an employee can work for years, be fully vested, and yet lose any
benefit for his or her surviving spouss if the plan participant dies be-
fore the plan’s early retirement age. The present rules are inadequate
on that subject, and I believe a vested benefit should be just what it
says, vested and nonforfeitable even if the worker dies at a young
age.

I realize this may have an effect on what distributions can be made
under pension plans. It is something of a lottery. But I think it is too
much of a lottery if the spouse is cut out of any benefit.

Also, our bill contains proposals on a tax deduction for employee
contributions, a tax credit for improved plans with faster vesting,
arfu}.a_study of the possibility of some gearing of pensions to the cost
of living.

Finally, may I pay tribute to Senator Bentsen and the subcom-
mittee which you head. This is the way we ought to go. We ought to
have many more joint hearings. -

One of the things that has put us in low repute with the public is
that we preach about efficiency to others, but when it comes to trying
some of it ourselves, we are wanting.

I thoroughly welcome your cooperation, and I will dedicate myself,
and I know that my colleagues on the Human Resources Committee
feelbﬁhe same way, to fast and effective action absent any bureaucratic
problems,

Mr. Chairman, I ask that my prepared opening statement be included
in the hearing record.

Senator WiLrrams. It will be placed in the record.

[The opening statement of Senator Javits follows:]

OPENING STATEMENT OF SENATOR JAVITS

Senator Javrits. Some critics of the private pension system have sug-
gested scrapping private pension plans and merging them into one
colossal Federal retirement system. I believe such a move would be a
terrible mistake which would harm retirees and the Nation as a whole.
To be sure, there are problems with the private retirement system. But
to establish one Federal retirement system with Social Security as its
cornerstone would be jumping from the fryving pan into the fire. Any-
one familiar with the recently highlighted financing problems of So-
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cial Security and its lack of advance funding should know that the
private pension system with its billions of dollars of rapidly growing
trust funds looks healthy indeed when compared with Social Security.

In my view, what we need is a national retirement income policy

which will coordinate the various elements of the retirement income
continuum. Private pension plans should be coordinated with Social
Security, not merged into it.
- Last September in Chicago, I called for the active development of
a national policy on retirement income. I am pleased to say that since
that time I have perceived a consensus building for this position. On
July 12, the President established by Executive order a Presidential
Commission on Pension Policy “to develop national policies for re-
tirement, survivor, and disabi{ity programs.” This Commission will
study private, Federal, State, and local pension programs. I believe
the work of this Commission will accelerate the growth of a consen-
sus that a coordinated national retirement income policy must be
developed and implemented.

I am also hopeful that the various studies which have been launched
will conclude that the best way to implement such a national policy
is to establish a single retirement income agency. Chairman Williams
and I have proposed in S. 3017 that an Employee Benefits Commis-
sion be established to administer ERISA. Such a commission would
combine most of the jurisdiction and personnel of the existing ERISA
agencies and would become the key administrative mechanism for
implementing a coherent retirement income policy. Our proposal for
a single agency is very similar to what the administration has alread
done in the energy field; that is, to consolidate a multiplicity of ad-
ministrative units into one and to charge that consolidated entity
with the implementation of an important national policy. A national
energy policy is very important, to be sure, but as the population
ages, I predict that a national policy on retirement income will become
equally important.

In this regard, I would mention that the administration’s recent
ERISA reorganization plan is a_small, first step toward better ad-
ministration of the pension law. But as the plan sponsors admit, the
reorganization plan is only a temporary measure which is to be fol-
lowed by a long-term solution to be proposed by the Administration
before April 30, 1980. I eagerly await the Administration’s long-term
proposal, and I hope that concern for the national good and the wel-
fare of retirees and their beneficiaries will override shortsighted con-
cerns about bureaucratic jurisdiction or the logistics of implementa-
tion.

The overriding concern behind the bills being considered by the sub-
committees today is to strengthen the private pension plans. I think
every Senator participating in these hearings wants to assure that the
private pension system becomes a more substantial part of our retire-
nient income system. In S. 3017, Chairman Williams and I have ad-
vocated the reduction of unwarranted hindrances to pension plan
growth, including excessive paperwork and certain technical rules
which may be overly restrictive. We have also advocated new ideas
for expanding pension plan coverage such as the special master plan
and the tax credit for new small plans.
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But just as important as these proposals are the provisions in
S. 3017 which increase rights and (srrotections of plan participants. A
pension system which provides inadequate benefits and protections for
workers will never become a substantial part of our retirement income
system. Consequer:ily, Chairman Williams and I have proposed ex-

ansion of ERISA’s joint and survivor annuity protection. I think it
1s absolutely unconscionable that an employee can work many years
and be fully vested yet lose any benefit for his or her surviving spouse
if the participant dies before the plan’s early retirement age. The
present rules are inadequate and must be changed. A vested benefit
should be just that—vested and nonforfeitable—even if a worker dies
at a young age. I consider this proposed change to be essential.

Chairman Williams and I have also advocated a tax deduction for
employee contributions to pension plans, a tax credit for improved
glans with faster vesting, and a Labor Department study of the feasi-

ility of requiring cost-of-living increases.

We have, in addition, proposed the development of solvency stand-
ards for multiple employer trusts and the prohibition of any decrease
of disability benefits under welfare plans }I)Jecause of Social Security
increases.

The fact that today’s hearings are jointly sponsored by the Senate’s
Labor and Tax Committees is eloquent testimony to the seriousness
of our intention to act. We have much work to do in the next year, and
I'look forward to cooperating with the Finance Committee in trying to
improve and strengthen the private retirement system.

With the chairman’s permission, I would like to include in the hear-
ing record my May 1 floor statement when S. 3017 was introduced.

Thank you, Mr. Chairman,

Senator WiLLiaMs. Thank you, Senator Javits.

[The May 1 floor statements of Senator Williams and Senator Javits
on the introduction of S. 3017, the bill itself, and a section-by-section
analysis follow:]
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1ating to special master plans) and the
Internal Revenue Code Once approval
1a oblalned. the master sponsor will make
the specia] masier plan avatladle o em-

such w
mation. &s are required under the terrms
of the plan

PICA taxes

:
g
£
H
s
H
£
i

Pederal termination tnrurance will pay
their benefits
Convinced 83 I sm of the essential

T belleve is the one we must make
In this regard, the specific amounts of
credits and

the tax
propoeed tn my bill may be $00 high or
00 Jow, and technical changes may be
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ing an improvement In Lthe present jotnt
and survivor annuily requirements. Un-
Ger present law, the spouse of & ¢3-year
old worker with s fully vested benefit
based on 30 years of servios could, under
the terms of & plan, fall to receive any
benefit if the working spouse dies.

To overooms this shortcoming, my Sl
requires with respect (o & 80 peroent oc
more vestod participant who dies before
the anpuity starting date thet a plan
provide & survivor’s ARDUity for the par-
Helpant's spouss which beging on the
Annuity starting date. A plan will be per-
mitted (0 pay benefits actuarially equiva-

1]
ES

3
b
gi
i
i

Al
The dutles of an employer aponsor
undernupecumdcrphnvmbelm-

ited Lo making timely
Decessary

ample, In the form of & death benefit. A
penalon plan which does not provide an
annulty form of benefit will be required
‘with respect to such An emplayee to pro-
vide for & hanp sum dlstribution of the
account balance (o the surviving spouse
Dot later than 60 days after the end of
&mmhmhml
With respect to cost of Mving
‘which can be extremely expersive to pro-
vids, my bill requires & Federal 2-yesr
study of the feasthility of requiring pen-
ston plans to provide oost of living sd-
to benefits payable under such
Although Lot increasing benefits of
under welfare plans, a provi-

veloped eemp!
of Btate mmla regulating weltue
Another provision of the Nn which
grea

for employers to set up IRA's for them-

sel to peglect the retirement

needs of their employees, deductions for

contributions to IRA's will be made un-

only for owner cor-

ponu oficers and 10 percent or more

rs. This change in no way

-ﬂacu the rl[hu of all other employees
to set up IRA's.

In additlon to expanding coverage of
the workforce by retirement plans, my
bill also alms st Incressing the rights
and benefits of those employees covered
by emplosee benefit plans In order to
aastat workers who are In low-benefit
pension pians or who change jobs (re-
?uwuy. oy blll permits & ta:odeducuon
or

The maximum amount

of 10 perocent of compensation or $1 000,
reduced by 20 percent of the amount by
which the adjusted gross income excecds

000
‘The bill ko provides & ux credit for
any employer Ibo establishes an “im-
proved plan.™ » plan mu:t hxve

Be
significantly aon rapid vesting m!ec
than ERISA’s minimum standards or
must offer some other equivalently, sig-

the benefit levels
ia] 8c

cial securily taxes.

A centralized pension agency will be
un essential tool for developing & na-
tional retirement income policy which
will deal with Lhe nowu- uclln' retire-

ncome

use preseut, bowever, I belleve the
lishment of the Employee Benefits Comn-
mission I3 & necessary Arst step in de-
veloping an administrative mechanism

. which will aid in formulating » national

poliy oh rethemint income and the re-

Iated mattors of capital formstion and
ir Preex o hich
hd

Mr. P the (
1 am proposing will have five full-time
nenbcl. two of whom will have lh-
v“-hnjmutcu depariments.

of the nhobl

officer to mm
ummubym

t from a list of nominess pre
the Becretary of Lador 'm-

m.tiﬂ
oll‘bot
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{C) Mo suil, sctliost, or oAber prooseding
sommanced b

pendihg may, on moloa of supplenetial
petition filed st any time within 13 moaths
alter the date of enactiuens of this Act, aliow
such suil actloo, o7 other prooseding o be
agninet the of the
party making the motlon of Aling the peti-
1500 anows @ Doécesuty for the survivel of
1he sult, ation, oc other procseding to od-
1ain » setllemsent of the Question fnvolved
B2 124 CwarIcarion oF Cearany Inrsoves
PLany

8) GENIRAL RULE —The

sapioger Mtirrment
PSR (a5 Selined 1n esstion 21 (¢)(3)(A)
Wrough (B} of the Inlernal Revenue Code of
1954}, cer.ify such plam 10 the Secretary of
the Trezury as ap for pus-
Poses of the credil allowed by mection 44D of
the Inlernal Revenue Code of 1964 if. for
the plan yesr for which certificsiion s
uestes

requestes —
(1) \he Coinmiwiod deternioe thas there
has been & substantial nvnv-mm t D the

The Commimion shall mot certify sny plan
plen under subsection (8}

e age
quirem»nia of section 307 of the Employee
R:‘thmtnl Incomae Security Act of 1071,
a

(1) the rals st which & participants
right to his normal retiremant benefit be-
b

87 125 TEAMIVATION OF Tazasvsy Deraat-
IS JormmeTion Ovax Om-
TADE ARrRCTS OF Cutarw PLawa,
ASEKRCT COOPERATION.

(a) TramMmamor or THRASTRY Jumtsor-

WIth, of otherwies wxercise responsibliity oc
power sections 401, 410, 411, 412
413, 414, 0087, €068, 4971, and 975 of the
Internal Revenue Code of 1084 lnsolar ax

yes Rotirement 1. y
1974) Gescribed Lo sectiod 4 (a) of such Act
zs not ewempt under section € (b) of such

(B) CxETIrICATIONS BY ComMmmsion --Cer-
tfications made by ibe Employss Bepefita

ot e
pursuant o section. us‘(‘:), (8) um’:
»hali be treated Secretary [

117

(8) auiking out (A}, (B).
{€). (D). (H), and () Of (14) snd
ng in lew thersof, respectively, the
»ul .

~(A) any . eounsel, or empicyes of
“(3) & person providing professionsl serv-
10 SuCh Plab, OF & PArsos Providing Dot
oa & comtinuous basis

o wuch plas,

*(C) an employer any of whose employess
are coversd by such plsa. If Lhe esmployues
ot such empioyer constitute five or
‘more of s employems coversd by the :

“(D} sa employee organimsticn any of
Whoss members ks oversd by such plan,
¥ the members of sch smployes organina-

1]

{C) o oyt subperagraph (B) of
m‘nt )l“wh.l!'uth-'»'
-(3) For of this par M

uons. are bers of & oom-

Axooxrrs

smployer, or

‘ {1) Bas » 1-potr Dread in servics, and
“(B) W satitled 10 & deforred vested bee-
At under he plan as of the vod of Juch

plan year,

“(C) with respect to whom rtetiremen
bensBis we B0t paid under the plas during
-u‘er:‘plsupr

-

)
i
5 ?! i !1;
H Hdiie

(
(8) (1)} o furnteh infc tion or 0 maia-
e $hall pay 0 1w pan & pom:
pay . poa-
Sty of 410 for each ¢miployse WIth NPt 0
eIz, walem It ks shows
hal st fallure 1s dus 10 reasonable caume ",
L] EXNuPTION Fo8  BArouTONe AN

{s) la Oeneral—Section 110 of such Act
= amended to read o¢ follows:

“lnl:m sod pectesary v the

Y SENEPEY TIONYS

ury sha ¢ arrangements for— read s
1 by e

taries 0 the Commimion regarding Lnfor-

mal Wwhich eonctrns v

(1) notiscation by the Commimion 1o the
hich

v
ooncams thefr respective functions under
laws relating $0 smployee benefit plans
Bac. 12¢ Eryscrrvs Dars awn Ravear
This Ule shall take efect 086 year Alter
the date of enactmant of Uus Aok, Subtitle A
of s 11X of the Retirement In-
©one Becurity Act of L4 1a repenied on.such
slfective date.
TITLR N—AMENDMENTS TO THE BEM-
no INCOME

TER szcu-
RITY ACT OF 1974
SOBTITLE A—DKLALATION OF POLILY
Deroamors

ScC 01 Dectaramion of Pouxy, Derini-

(s} DecLanavion ow Potacy —Section 2 of
the Rmpioyes Weliremest Income Security

or
"Buc. 168, (2} (1) Bach sdminit . or Of AN

Ponsion bemedt shall furnish
0 axy pt: .I . whe 0
requesis writing Dascaling,
on e basls of the iateyt avalleble Lnforma-

Rich eartiest

:h on which besefw wilt noofar-
"(2) In Do case » s or
undet Dascticn

strikisg
e 14) % (3). snd
end of ibe tast sen! s aph
comms 404 the following. “bul el
1 s o latert annual

1Ia oeder to svold the of waneces~
siry loformation. the sball de-
7o east pite duseribed B sevion
benefit plsos n smuos

k

128(d) (3) of thly Act which, to e



Sacoms

copled Buditing standarda.”,
(2) by wau wut "nu -
eacting i iow tharest Shal,
{3) by striking out U n 0 atates ks
Nlllw in Such paragraph,
) by suriking out “may” im paregraph
(II(D) Bnd Inserting In lieu therso? “shall™
1!) by mmu out “if he 0 states hla re-
1lance™ in such parsgraph.
Sec 377 Umn of Summazy Praw Descao-

Section IM(\)(I) of the Employee
mens Incoms Becurity Aﬂdl"(hm

Lo read as
“(1) The sdminisirator shall fwralh 10

each participant, atd sach recets-
Descefits under bhe "Al. . w" of Wbe
m‘n‘-\-uy an descripUion, all modifica-
tions and u.u-gu nmr-d [ lu section 102
@y -
~(A) within 90 days Aficr he bacoe 8
ipant, or (in the case of a bane. )
-nwn 50 @5 after he Arat receives Bevenis.

“(B} If la‘er, within 130 dsys afier the
Plan Deciines Subjct 10 tals part.
Mot bews frequently than every Wanth year

pian becomss 8
the pdminiatrator ahalt furniah to each par-
and 10 sach beneficlery n«mn;
Nndu under Lhe pian, the summary plan
doacribed in section 103 which
ted by Lhe Lategration into the
summars pian dexcripiion of a2l plan amend-
menta, il shy, made within such 10-year
"‘IO‘. 1t ihere » & inodification or chenge
n .‘M 108(8)(1), & summary
mk.n ol m cation or change
sball be (urs m ter than 310 dep
mm«wmumnnnm
s adopted ‘o each parUicipant snd to
each Denefciary who is recelving beneht
Mmpm'
Buc. 328 ScoPg oF ACTOLNTANT S OriNioN
Bection loﬂ(h)l:l 1C) of the Employee Re-
t Income Securily Act of 1974 '
Amended by strikisg out “Leed ® and Invert-
1B Ly thereof “shall
Bnc. 230 ErTecyive Dares.
m Amendmeanta made by secticnis 771 and
27 sball be effeciive. sad the ABWDAment~
mads DY se Uons BT) 206, 804 T30 shall apply

gi

£

WOonthS After Such wactament date.
Part 3—Alining Srawsanss
Acazsuaars

»enced™ e following “of (i) (n the case (s) Becuon 308 of Betire-
of & plan whers rights and btecefits under ol Te—y
:—mmag:muaulumnul o .:_ Becurity oo e m
an employes’s swrvice wilhout regard to (5) By Inserting (1) sfter “(s)" lnmb—
1bs dels on which tbe 2] -
prody oy ﬂﬂgn- participe: ecUon ¢a), and by edding a8 the end
Ser 233 Brecyan ROLE 208 125 Dats or Samv- “(2) If » pension pian Goss DO} provide
R ¢ tul Cass Op & Manirim foe yment of benedis Lo the form of
Ixscarar ummy,::mmmnmdml
a - T .
Mlhnmﬂ)ll)!')olulm‘,p! 7ot e , Under e plan b m.“mﬂ:
amended by s out “a 1 yesr . t dertved from emploger con-
?“m. .e?m.. 12 leu tbereal e mbnﬂmm#“b{mnﬂ;m-t
. ure - feltadle, such plan shall proviée that the
Sec 24 Bwiees acoount balenot adall be die-
Accavat Rarrs tributed in be form of & lamp sum 1o e
BecUon 310(s) of the apion ‘%-ln'; partic! ty  surviving Dot later
1hen 60 days afer the plan year
amended bF 44ing &3 (b nd thersol the 1n v -t
Sew (3 el out subsection (b) end
i rutdempiorer plan may nrovide tnberirog (3 et hereet e Totlowtng.
“(b)(1) A plan which provides for the

Btnbﬂlh'lkh p!ruﬂ
puunn l«upon his separsion from

" (A) 1) m #um of different rates of bene-
aocrusl for different periods of partici-
P‘Wllldtlm by one or more faed cal-
endar dates, of
“(11) the sum of diferent rates of bens-
8. accrual for different periods of participe-
uon, a3 defiaed by r-ployln.ul 1n different
bergalaing umita, and
“{B) Getermined for purposes of sub-
1A) and (C) of subescion 204
Abe normal retirement

the average of Lhe rsies spplicable to bis
periog of actual particips‘ion.”.
A 205 SUSPENRION OF BENLFITE Du avIE
OF REEMPLUYMERT
Section 203(s) (3) (B) of the Rmployes Re
Airemsent Tecome Security Act of 1974 is

(1) By striking out “ia the same trade” In
eum lH) snd inserting in Meu thereof

m u, -muu. out = emiployed’
Toserting a 1eu tharvel
by lallo'tll Senih may. wiih rerpect 1o

pro
Ppeyment of benetits in tha form of an sz-
Duily shalt not be treated 1o smitying e
requirennts of tals

bk
respect w0 any | under '-
pian s Donforfel! Fight o not lesm
than 80 perceat of 200rued becedt de-
rived fi amploye

ciamme (1), lnel\‘ldo P
pormisidie benefit nqnnnm
gﬂl Incinds & ptnol unmud ywwlu

sion is addttion ul.blmﬂuln which the

Dent 0ccurs 10 the xtent Decestary
w ]ﬂunl e .nrhdq plmnl and sus-
penaion of penalon be to workers who
mn not Tetired but ':‘amunm 0 work

Eranctal pemaity on

RECIMOCAL
Bection 308 of the In-
e0ume Becurily Act of 1974 ie amended 10 fead
- follows

73
Sec 236 AMLMDMLINTS Tu CumPuax Pravns
10 FinaL Rrculavions .

lll.l subsection (g) Whe following

new subsecUon:
(k) Any pian ameadmenis adopted prior
to Janvary 1. 1988, which comply Wi Aanl

aad
{4). (#), (). and - (c), (d),
(4),304 (0 resphonivly £ 6 . (@,

dor )} and inserting tn Leu
herso? “pul -

(b) Rfective Date —The amwodmenta
made section shall apply with re-
spect 1o Pl or aitar

by
subsecticn (¢)

i ;
3?_!3
i ;s;
5;:‘ i
=zii%§z
feloens

mu(b)d&om
. acomss  Securl

Matire-
ty Ach of 197¢ =

)} o7 Ineerting "plan"” in parsgreph
(1) toe ronoming® S Fecstying dtabliity

'
;
!

;
j

W“(Gl(l)d Bempioyes Re-
tirement Incoms Gecurity AcY of 1074 is
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of the plan signifcaatiy e
misimum standasds of part 8 of
e £ of ERISA (relating %

¥ func
Commission $0 similariy Dotify the respec-
tive Secretaries regarding Informaticn that
cobcerna theit continuing Punctions updes
18we reisting o émployee deneBt plans
8ec. 126 Kfaective cate and
the

1a writing a statement of the fotal bemefits
Soarusd, Abd the vested beosdita, If any, or
e cartiost date 6o Which Denefits will be-
come sonforfeltable. Administrsiors may
-,m.ﬂhmlymmﬂh-
Thln sechion Mlso requires sdminirtrators
10 _communicate (e Asturs, amount and
mum-\u“b—mhuﬁ
ticipants who Sermimats esrvice of Incwr &
cne-Jear break Ln service, and ts whom re-
tlrement benefits are 204 paid during the
h,:;"l
are requtred %0 alotatn ap~

Prista records prescrided by the Commis-
40m 50 et beneSt Can be Getermined. IY
Ore than oot sploper adopts & plan. each
mnmm’-n&'mm
i Becsasary Walntenance
A monetary penslty W impossd ow any
person who s required % furnkh informa-
:-_aammmmmu
ﬂhmﬂyﬂaihuﬁud.ln'fuﬂ.
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Senator WiLrLiams. Before we get to our first witness, I want to in-
sert in the record at this point a statement from Senator Nelson. As a
member of both the Human Resources and Finance Committees, he
has a strong interest in our proceedings, but was unable to join us today.

[The prepared statement of Senator Nelson follows:]
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OPENING STATEMENT
OP

SENATOR GAYLORD NELSON AT JOINT HEARINGS OF THE
SUBCOMMITTEE ON PRIVATE PENSION PLANS, SENATE FINANCE COMMITTEE AND
THE SUBCOMMITTEE ON EMPLOYEE FRINGE BENEFITS, SENATE COMMITTEE ON
HUMAN RESOURCES

August 15 through 17, 1978

Today, the two major Congressional subcommittees concérned with pensfon legisla-
tion -- the Human Resources Subcommittee on Labor and the Finance Subcommittee on
Private Pension Plans and Employee Fringe Benefits -- will begin joint hearings on
several bills that would amend the Employee Retirement Income Security Act of 1974
(ERISA) .

These hearings have been preceeded by detailed and careful preparation among the
staff of the two principle legislative committees, as well as the Joint Tax Coumittee
and the Smsll Business Committee, The importance of this work is indicated by the
fact that these would be the first amendments to this statute since its enactment
in 1974. It is our hope that these preliminaries can set the stage for constructive
changes to the law.

Spesking as Chairman of the Senate Small Business Committee, smaller business
1s involved with these proceedings because they account for approximately 55X of
all private sector employment. TFurther, the expansion of coverage of the private
pension system which would be desirable for all employees must take place, to a
considerable extent, in the small business sector.

PRIOR HEARINGS

The Senate Select Committee on Small Business, in conjunction with the Pension
Subcommittee, conducted eight days of non-legislative joint hearings during 1976 and
1977. These hearings addressed a range of concerns of small business owners with
ERISA papervork, reporting and compliance, in great depth and detail. Three specific
areas were consistently cited by business owners as being in serious mneed of refomm.
These included (1) the complex and burdensome reporting; (2) the confusion and delay
{mposed by dual regulation in some areas; and (3) the unintended side-effects on
investment behavior created by ERISA,

The reporting and disclosure requirements imposed by ERISA have created gubstan~
tial costly papervork burdens for all pension plans. However, these requirements
are particularly onerous for smaller plans, with their more limited resources.

The impact of new ERISA standards and compliance reguirements is directly re-
flected in the statistics on pension plan creations and terminations after ERISA took
effect. Testimony during the 1977 hearings showed that there were 16,701 plan term-
inations during 1976, almost twice the 1975 level end nearly four times the 1974
and 1973 totauls, as shown in the following chart. Similarly, initial qualifications
of plans was cut in half in the years between 1973 and 1976:
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Pension Plan Creations and Terminations

Since Enactment of ERISAY

Bistorical Aaslysls of Trye 2l

Total

Penaion deternination

(4 Progit- 1letters

sanuity % of sdaring % of Srock iseved oa

plans  togal plans  total Dooss terminations
108Y.00aiiienae. 62 4.3 00 3.7 2 1,
19800 0iennnns 672 “.¢ T8 3.3 3 1,40
1969, c0000casa. 068 0.2 »s? 4.4 L) 1,729
1970, 00000000..1,242 .5 1,164 0.3 . 2,58
1970, 00cinesns 1,608 4.1 370 519 . 3,108
19 ieieceens 1,778 0.0 1,778 0.0 A 3,5%0

19 iecneness 2,222 5.0 1,%08 “.3 . 4130 |
AWM. eiiannes 2,577 58.0 2,027 “.0 . 4,604

1973, iccienen 4,664 56.3 3,0 4.6 . e
19, ieenesnes 9,100 4.6 4,971 LY . 26,071

i3 ! 1yeis of Type Iaitial Quelifications of

Retirement Plans .

\-

Penaion Total

Profit- Stock imfefal

or
anneity S of sharisg N ef Dboows quali-
plans  total plans total plans Erations

1967 sscenccscceanesoss 11,292 55,0 2,208 “ 'l.! 20,323
1968 iiicuscensesnasene 12,60 54,3 10,064 45.7 2 3,7

1949 1,60 $2.3 19,348 47.¢ » 0,078
e 18,312 0.7 15,082 49.) . 6.5“
am 18,17 447 22,49 5.9 . 40,044
172 ...l . 30,28 523 200 a7 o o
1973 cierriennieconees 33,830 S48 25,773 433 ¢ se08
I icciienereeniess 30,099 34,9 27,620 e5.1 o sem
1973 15,311 51,0 14,72 a0 s w00
19 iieinvencnaceeree 10,996 €10 14,84 58.0 LI O )

*Beglaning 1970 stock boous plane wers iacluded with profit-sharisg plaas.
Basis: Deternfaatios letters iasued by lotermal Reveawe Service.

Twenty-Eighth Annual Report, Select Committee on
Small Business, S. Report 95-629, Pelruary 1, 1978,
page 158, derived from testimony of U.S. Dept. of
the Treasury, Joint Hearings on Pension Simplifica-
tion and Investment Rules, May 10, 1977, p. 49.
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This evidence suggests that the existing cumbersomc and often unfustified
reporting and disclosure requirements may result in an unwillingncss on the part
of small business to create new peasion plans for their employees, and may be
csusing the terminations of plans which are soundly managed and would othervise
have been sble to continue. This is especially troudbling when viewed in light
of the fact the small business sector should be the area of the greatest expansion
in the crestion of retirement security plans in view of estimates that half of
private sector workers fot now covered by retirement plans may work for small
business. It must be kept in mind that in most cases, these pension plans are
voluntary on the part of the sponsog:. To the extent that excess reporting and
compliance burdens inhibit new plans and end existing plans, the law is counter-
productive, The private sector has been notably successful in attracting dis-
cretionary funds into the pension system to build up future retirement income of
the labor force, and we should be doing everything we can to help this process

along.

REMEDIAL LEGISLATION

One of the legislative proposals arising out of our 1977 hearings was S.1745,

my b11l that would require the consolidating of reporting to the pension agencies

_ into a single annual report, with common access by all three agencies. In response
to the issues raised in these hearings, the participating agencies agreed on the
administrative level to implement the single-filing-of-annual-report procedure,
The Small Business Committee advocates that Congress adopt the language of §,1745,
which would Congressionally mandate this process. < This action would serve as s
signal to small business owners, who want a simplified pension system, that Congress
can create legislatfon consistent with the dual goals of safe retirement security
for employees, without imposing impractical, costly, or disruptive paperwork bur-
dens on employers.

A second proposal in our bill was aimed at drastically reducing the paperwork
and time required for obtaining an exemption from the “prohibited tranmsaction” rules
under ERISA, Hopefully, the Administration's Reorganization Plan No. & on ERISA,
which vas announced on August 10, 1978 will accomplish this. We are gratified at
this effort to eliminate the dual and overlapping authority in the two Departments
(Labor and Treasury). The August 10 Reorganization Plan also spesks to issues in
other parts of §.1745. It provides a reduction of small business reporting: In
place of an amnual report to the govermment, a full report would be submitted every
three years, with updating information only in the second year.

A third element of the Reorganization Plan addresses our concern vith the
periodic reports that must be furnished to all plan participants snd beneficisries,
wvhich have been criticized by many business leaders for their length and nature of
material requested. Our bill recommended a much simplified format for this report-
ing and the Reorganization Plan responds to this probles by putting forth & two-

page model sumsary. - R

The Reorganization Plan can thus be a positive step toward improving the
climate for private employers to establish, continue snd broaden retirement plans
for their employers.
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CHANGES IN INVESTUENT POLICY

Another area of continuing concern to the Small Business Cormittee is the
increased investment conservatism of pension fund managers under the new Federal
"prudent man rule" legislated by ERISA.

This conservatism has ageravated the already critical problem of capital
formation for small businesses, as fiduclarfem who fesar personal liability for
possible "imprudent" investments are less willing to place their funds in any
other than the most established "blue chip investments.”

Of particular concern to fiduciaries is the decision of a New York Court
in the case of The Bank of New York vs., Spitrer, which raised the spectre that
trustees and investment managere can be held responsible for one or two unsuc-
cessful investments in a fund that overall has performed well.

In testimony during our 1977 hearings, Attorney Robert Hickey itemized some
of the specific legal considerations in this additional conservatism, which
could apply if the mansger made an investment in a small business which resulted
in & logs:* —

"Under section 409 of ERISA, the fiduciary is personslly liable
to the full extent of any losses of the plan resulting from a
'breach' of his duty;

"Under section 502, the fiduciary can be sued in a civil lawsuit .
to test whether such an investment constituted a 'breach.' This

might mean that his organization could incur legal expenses (estImated

at between $10 and $40,000 per year for several years) in defending

the suit;

“"Under section 502(g) reasonable attorneys' fees and costs of such

an action can be avarded by a court to either party, so that the
trustee might end up paying the expenses of the claimants in the
action, even 1f they did not succeed. At least one court has permitted
the imposition of such plaintiff’s costs in an unsuccessful suict;

“There is a disinclination in the financial cormunity to provide insur-
ance coverage to such fiducieries, and 'very few, if any pension fund
s,' have adequate protection from indemnification agreements."

*"Pension Simplification and Investment Rules," Joint Hearings before Subcommittee on

Private Pension Flana of Senate Finance Committee, and Select Committee on Small Busi-
ness, May-July 19277, page 393 et seq.
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LAEOR DEPARTMENT REGULATIONS 0N THE PPUDLNT “4AM RULE

In response to the attention focused on this area by the hearinps, the
Labor Department, on April 26, 1978, announced a proposal for new repulations
under ERISA which were designed to provide some flexibility to the adninistrators
of the nation's pension plans so that investments of appropriate amounts in
smaller businesses and venture capital pools would not be precluded as a lepal
and practical matter.

Specifically, the regulations would allow for the application of the "total
portfolio theory'" to pension fund managements. under which investment in small
business can be justified in the context of an overall prudent portfolio.

In conjunction with this announcenent, the Labor Departnent invited public
comment on the new proposal. The Small Businees Committee staff has carefully
revieved each of the four dozen corments on file at the Labor DNepartment.
Although many of the commentators made sugeestions for improvenent : or clarifica-
tions in the specific language of the regulations, all but threc agreed with
their intent. Thus, the overwhelming mafority felt that a change toward more
pension managenent flexibility was called for, !fr. W. R, Alexander, Cxecutive
Vice President for Trust for the First of Denver Bank stated:

"It is our desire to support the Department of Labor's proposed
amendment to Section 2550.404a-1. We feel that this definition of
prudence will not only protect the interests of the plan participants,
it will allow fiduciaries to develoo better performing investment
portfolios."

This sentiment, that the new flexibilitv would improve pension fund perforn;—
ance while still protecting participants' intereats, runs throughout the majority
of the comments.

Many commentators also felt that the new regulations would contribute toward
reversing the trend toward investment conservatism that is hurting capital-hungry
small business. Mr. Paul J. Miller's comment, Chairman of the Legislative Com-
mittee of the Investment Counsel, expressed this opinion:

"We welcome the issuance or ine propnsed regulations as an attempt to
offer useful guidance to fiduciaries responsible for investment of
employee benefit fund assets subject to ERISA, We in particular
applaud the rejection of the view that prudence is determined by look-
ing at each investment separately and the confirmation of the standard
of looking primarily at the reasonableness of the portfolio of which
the investment is a part, viewed in the light of the overall circun-
stances, including the objectives and reauirements of the plan. This
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standard, we believe, is consistent with the approach followed by pro-
fessional investment managers and provides the manager with the nec-
essary flexibility in selecting individual investments to construct
the portfolio, including ia it, if deemed appropriate, investments
such as the securities of small companies, newly formed companies,

or foreign investments."

SMALL BUSINESS COMMITTEE STUDY AS TO THE FORMAT OF THIS CHANGE--

In a related survey, the Small Business Committee personally contacted a
broad spectrum of concerned pension people including professional fund managers,
attorneys with experience advising fund managers, and officials and former
officials from departments and agencies responsible for the implementation of
pension laws. A total of 223 individual comments were solicited. The Com-
nittee {8 still in the process of receiving these responses. Upon completion
of our review, we will be in a position to make a more definitive recormenda-
tion as to the proper course of action in relation to changes in the *prudent
nan'' laws.

One particularly detailed and knowledgeable comment was received from
Mr. David T. Livingston, Corporate Director of Research for the Tolly Inter-
national Corporation, a pension managing and consulting firm.* Mr. Livingston
cites a number of areas under ERISA that could also be contributing to the
general conservative investment posture in the economy. Specificelly, he
feels the Section 302 of ERISA, which requires annual determination of funding
deficiencies, may be having some adverse effects on investment decision-making:

"Because the funding deficiency is deterrined annually, there is a B
growing tendency for trustees, their actuary, and their investment

manager to look at investment performance on an annual basis rather

than on the basis of a market cycle of three to five years. Clearly

this puts equity investments at s disadvantage in the competition

for investment capital. Why should employer trustees run the risk

of incurring a funding deficiency due to equity losses when all the

risk can be removed by sticking with fixed income investments?"

The natural tendency on the part of trustees created by Section 302 to
avoid any investments where volatility of return is a factor has a particularly
negative effect on small businesses which are bv their nature scmevhat more
volatile. The implication of Mr. Livingston's astute obscrvation -- that

*letter from David T. Livingston, Ph.D., Corporate Director of Research, Tolley
International Corporation to Senate Select Committce on Small Busi-

ness, dated July 25, 1978.
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ERISA may be creating incentives for America's capital manogers to invest

in the short-run rather than long-run economy, is disturbing and, indeed, 18
another in & series of powerful signals that ERISA is in serious need of adjust-
ment from the standpoint of their effect upon investment and capital formation.

The comments we have already received indicate that the statutory form for
this change should be seriously considered, What can be encouraged at one
time by syapathetic regulators can be discouraged at & later time by unsympathetic
regulators. And, it is our feeling that a Congressional declaration in this
srea will have more force in the courts than a departmental pronouncerent.

We believe these hearings are important, and will do all we can to make thea
productive for small’and other businesses sponsoring pensiop plans as well as the
participants in those plans.
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Senator WiLLiams. We will start with the testimony on the De-
Eartment that feels most at home in this room, the Department of

abor, represented this morning by Under Secretary Robert Brown.
I see, Secretary Brown, that you are accompanied by all the Depart-
ment’s leading figures in the administration and enforcement of
ERISA. So if you want to introduce your associates, please proceed,
and we look forward to your statement.

STATEMENT OF HON. ROBERT J. BROWN, UNDER SECRETARY OF
LABOR, DEPARTMENT OF LABOR; ACCOMPANIED BY FRANK
BURKHARDT, ASSISTANT SECRETARY FOR LABOR MANAGE-
MENT RELATIORS; IAN D. LANOFF, ADMINISTRATOR, PENSION
AND WELFARE BENEFIT PROGRAMS; AND MONICA GALLAGHER,
ASSOCIATE SOLICITOR OF LABOR

Secretary BrowN. Let me introduce first of all Assistant Secretary
Frank P -khardt, Assistant Secretary for Labor Management Rela-
tions. O iny left, Ian Lanoff, who is Administrator for Pension and
Welfare Benefit programs in the Department of Labor. And on my
right, Monica Gallagher, Associate Solicitor.

Mr. Chairman, I am delighted to be here.

I am especially delighted to be here before the principal coauthors
of this landmark legislation.

The number of bills proposed before your committee attest to con-
gressional interest in improving the strength of the Nation’s private
pension and welfare plan system, and reflect the importance you place
on ERISA as an integral element of this process.

The Department of Labor shares your views on the importance of
ERISA; we recognize that private pension plans, which collectively
have #)proximately $264 billion in assets, represent a major source of
retirement income for our Nation’s workers and a major source of in-
vestment for economic growth. They én-ovide retirement benefits to
39 million participants and health benefits to 45 million individuals.

Much work and thought has gone into the seven bills being con-
sidered today. We are in agreement with most of the objectives of
those bills.

S. 3017, the “ERISA Improvements Act of 1978” would significantly
amend numerous substantive provisions of ERISA, and would also
reorganize ERISA’s administrative structure. We will submit a report
containing a detailed analysis of its provisions.

The remaining six bills provide, for the most part, alternative
methods for approaching problems addressed in S. 3017. S. 1383 elim-
inates from ERISA coverage, and thus from the effective Federal
preemption of State statutes, plans maintained for the sole purpose of
complying with, among other things, a State health insurance law;
S. 250 prohibits employers from maintaining disability compensation
plans that provide for plan benefits to be reduced whenever social
security disability benefits are increased. S. 2992 would amend ERISA
to require the use of uniform accounting standards in computing fpen
sion liabilities, S. 3193, S. 801, and S. 1745 all attempt, in one form
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or another, to simplify paperwork requirements and streamline
enforcement,

Today I would like to discuss the proposals contained in these bills
in terms of five broad areas: (1) dual jurisdiction, (2) paperwork re-
duction, (3) the prudence standard, (4) th2 impact of ERISA on
State and Federal laws, and (5) extensions of employee benefit plan
coverage and protections.

Last Thursday, the President announced a reorganization proposal
to realign relevent ERISA responsibilities between the Departments
of Labor and Treasury. We believe that this proposal will provide an
immediate, though interim, solution to several problems caused by
shared responsibilities under existing law, such as delays experienced
in issuing important regulations and in processing requests for exemp-
tion from the prohibited transaction provisions. It will also clarify
much of the confusion among the public regarding which agency has
ultimate responsibility for administering relevant provisions of
ERISA. The reorganization will significantly expedite the issuance of
exemptions from the prohibited transactions provisions. streamline
the development of regulations, and provide to the public a clearer
delineation of Labor and IRS.responsibilities.

Two of the bills before us today also deal with the dual jurisdiction
issues, S. 3017 and S. 901. S. 3017 proposes to eliminate dual juris-
diction by establishing a single agency, the Employee Benefits Com-
mission, responsible for all ERISA related functions currently ad-
ministered by the Departments of Labor and Treasurv and by the
Pension Benefit Guaranty Corporation (PBGC). The Commission is
intended to provide a_single source for the regulation of pension and
welfare plans. and to serve as a focal point for establishing national
retirement policies.

S. 901 would provide a division of ERISA jurisdiction between the
Departments of Labor and Treasury which would also include en-
forcement functions. The Department of Labor would be solely re-
sponsible for reporting and fiduciary provisions while the Treasury
Denartment wonld have full authoritv over minimum standards.

We are hopeful that the President’s reorganization proposal will
effectivelv deal with manv of the problems that these legiclative pro-
posals address. Basically. the reorganization proposal nrovides for the
Labor Department to have rnlemaking responsibility concerning
fiduciary matters, and for the IRS to have the responsibility over
participation, vesting and funding standards. The Labor Depart-
ment would, however. retain authority to apnrove IRS determinations
on minimum stendards affectine collectivelv bargained plans.

The proposal retains shared responsibility between the Labor De-
partment and the IRS where the approach has proven to be effective
and desirable. Shared resnonsibilities continue. for example. with re-
spect to enforcement. In this area. the Department and the IRS have
established a mechanism for coordinating compliance activities. Under
the program, the Departments will exchange information in order to
assist enforcement actions and iointly schedule investigations in order
to prevent duplicate efforts. Both the Department and the IRS will
benefit from the other agency’s expertise and efforts in the compliance
area.



135

The reorganization Xroposal includes a pledge to evaluate respon-
sibilities under ERISA and to submit by April 30, 1980, legislative
proposals for a long-term administrative structure for ERISA. As the
Secretary stated last week, the reorganization plan does not foreclose
either of the possibilities outlined in these two bills. The agencies’
experience under the reorganization proposal, along with the report to
the Presidential Commission on Retirement Policy, will provide the
administration and the Congress with a basis for assessing the proposal
contained in S. 3017 and S. 901.

Since the inception of ERISA there has been much criticism of the
amount of paperwork it has generated. While most materials required
for submission are necessary for the effective enforcement of the act,
this administration has made a concentrated effort to reduce unneces-
sary ERISA paperwork requirements.

ERISA’s reporting and disclosure provisions provide essential in-
formation to participants and beneficiaries about the financial health
of their plans and about their entitlement to benefits under these plans.
These disclosure requirements have gone a long way toward taking the
mystery out of benefit qualifications and have opened the financial
records of plans to public scrutiny. The law grants the Department
certain discretion in applying these provisions; we are endeavoring
to use this latitude to promulgate meaningful and sensible standards,
while at the same time holding paperwork to the minimum necessary.

Many of the bills introduced to amend ERISA contain proposals to
reduce paperwork, including (a) eliminating the summary annual
report, (b) providing a standard form for reporting pension fund
liabilities, (c) combining the plan description form (EBS-L) with
the IRS form 5300, (d) requiring cyclical filing of the annual report,
and (e) establishing a single filing of the annual report.

S. 3017 and S. 1745 both propose to eliminate the summary annaul
report (SAR). The SAR contains & summary of the plan’s annual
report and must be distributed to all participants and beneficiaries
each year. The Department originally proposed regulations for the
SAR on July 29, 1976. These were criticized as requiring the distribu-
tion of a document which was both burdensome for plans to prepare
and uninformative to participants. In response to these objections,
which are reflected in the legislation before you, we expect in the next
several weeks to propose a revised regulation that makes the SAR
easier to prepare and more meaningful to users by requiring less, but
more significant, information.

The new SAR regulation to be proposed will prescribe a pre-designed
format for the plan administrator to simply copy information directly
from the annual report. This will minimize the burden on plans and
will provide participants with a picture of a plan’s financial activity
and condition; it will also require a statement indicating where addi-
tional information can be obtained. We feel that in this form the SAR
will enable participants to better understand the financial condition
and operation of their plan, and not be burdensome to employers.

S. 3017 and S. 1745 link elimination of the SAR with changes to
F'RISA’s requirements concerning participant benefit statements. The
intention is to provide participants with accurate ard understandable
information on their status under the plan. Indeed, the Department
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is completing a draft of a proposed regulation on benefit statements
which we believe will accomplish these objectives. But we do not be-
lieve that participant benefit statements can be entirely substituted
for the summary annual report, and therefore both requirements
should be retained.

Another concern regarding reporting requirements is the lack of
consistency in the methods of calculating pension fund benefit lia-
bilities and the possible duplication of effort by accountants and
actuaries involved in preparing thess estimates.

S. 2992 proposes the development of uniform actuarial standards,
and S. 3017 would require that accountants and actuaries accept each
others’ analyses. These bills recognize the need to describe pension
I)Ian liabilities in an accurate and meaningful way and to relate those

iabilities to the financial structure of the sponsor.

We believe that these objectives can be accomplished under present
law without imposing new statutory requirements. Toward this end,
the Department undertook a review of the requirements for disclo-
sure of pension fund liabilities. This review included extensive dis-
cussions with the American Academy of Actuaries and the Financial
Accounting Standards Board. The result was the formulation of pro-
posals that will appear in the Federal Register for comment within
the next month. They should provide participants and other interested
parties with a uniform and clear picture of pension plamr obligations,
while keeping the costs to plans for providing this information at a
reasonable level.

A number of bills address reporting problems involving both the
Department and the IRS. The issues raised include ERISA require-
ments of duplicate filing for the annual report, overlap between the
form 5300 and the plan description (Form EBS-1), and a cyclical fil-
ing of the annual report. Many of these problems have already been
corrected

In April, 1977, the Department and the IRS signed a memorandum
of understanding establishing a single filing date for the annual re-
port as would be required under S. 1745.

Last week the administration announced a proposal to eliminate
altogether the requirements that newly established plans file the form
EBS-1 and that existinr%(i)lans file renewals. The suggestion that plan
financial reporting be redesigned on a cyclical basis has already re-
ceived substantial attention and is one of the matters to which we are
devoting priority attention at this time,

As the President announced, we have agreed in principle with the
IRS to develop a cyclical filing pmﬁ;nnm for certain smaller plans;
we envision a program in which full financial reports similar to form
5500 would be required only once every 3 years.

While we are anxious to reduce unnecessary reports for all plans
regardless of size, it is essential that we continue to require the report-
ing of information which is necessary to support the Government’s
compliance efforts. In this connection we expect to be examining
whether a cyclical ﬁl'mg stem should be imglemented for large plans.

The Department and the IRS intend to develop a compliance ori-
ented form for small plans that will be desiﬁneg for computerized
analysis. This will be based in part on a highly sophisticated statis-
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tical technique, the discriminant function (DIF) system, which the
agencies will use for ascertaining compliance with certain ERISA
standards. )

I would like to reiterate that we believe that steps we have taken,
and are planning to take, will greatly reduce paperwork. For example,
a major set of reductions in reporting requirements were contained
in the annual report regulations issued on March 10, 1978. These

lations affect reports nnmg with those for the 1977 plan year.
ready hundreds of thousands of plans have experienced lower re-
port preparation costs as a result of these new regulations. These
regulations were based on Department consultations with administra-
tors representing both large and small plans, service providers, and
others ﬂnowledgeable in the area who were asked to identify the most
costly and least useful annual report requirements of past years.

In reviewing the measures we have taken, it should be clear that not
only is ERISK flexible in many respects, but the Department is com-
mitted to using that flexibility 1n order to relieve plans of unnecessary
burdens. Therefore, I believe you will find that many of the objectives
contained in the leﬁislat.ion before us have either already been, or are
presently being, achieved administrativel¥.

Many persons have suggested that ERISA’s prudence requirement
has limited investment in small business securities. In response to this
concern, and because of uncertainty that existed rding the appli-
cation of this provision, the Department has issued a proposed regu-
lrt:,ﬂtion concerning the investment of plan assets under the prudence

e.

That: proposed regulation makes clear that investment decisions
must be viewed in the context of all relevant facts and circumstances
and the plan’s total investment portfolio. The regulation explains that
even though investments in small companies may be riskier than “blue
chip” stocks, such investments may be entirely proper under the
prudence rule,

I would note that the Small Business Administration in its com-
ments on the Department’s proposed regulations regarding the pru-
dence requirement stated :

We think that this proposed rule, if promulgated as published, will provide an
environment in which pension plans and their fiduciaries can provide investment
funds to a broader spectrum of companies, including companies which are con-
sidered small business.

In addition, a review of investments by pension funds indicates that
while the prudence rule may have caused some initial uncertainty, it
did not lead to a concentration of investments in “blue chip” securi-
ties. S. 1745 attempts to increase investments in small business secu-
rities by explicitly providing that an investment is not imprudent
solely because it is made in venture capital, or small business orga-
nizations.

We believe that the proposed regulation makes clear to plan mana-
gers that they can invest in small businesses. We see no need for, and
oppose, any weakening of the very important protections provided
by the prudencs rule.

Another major seét of issues involves the relationship between
ERISA and State and Federal laws. Three main areas of overlap

33-549 O - 78 - 10
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have arisen: (1) State laws regulating em{)loyee benefit plans, (2)
Multiple Employer Trusts, and (3) Federal securities laws.

S. 1883 apparently envisages complete exemption of a class of
health plans from ERISA coverage. The proposal is apparently a
response to & U.S. District Court decision in Standard Oil of Cali-
fornia v. Agsalud that ERISA preemption prevented Hawaii from
adoFtinﬁ legislation requiring the establishment of, and regulating
health plans in the State.

‘We are opposed to S. 1383 because it would remove existing ERISA
protections with respect to the reporting, disclosure and fiduciary
responsibilities of health plans. Federal greemption of State laws was
a basic concept in the enactment of ERISA. The Congress established
a uniform set of standards that could not be eroded or superseded by
State laws. This was intended to prevent a maze of State statutes,
some weaker and some stronger than ERISA.

Another 'Igrreemption roblem has been caused by some Multiple
Employer Trusts (MET<) claiming to be employee benefit plans for
the pu?ose of circumverting regulation by State insurance commis-
sions. number of these METs have failed, leaving substantial
unpaid claims.

ver the last year the Department has attempted to resolve the
status of METs under ERISA. We have initiated investigations, en-
tered into litigation, provided interpretations about the coverage of
METSs on a case-by-case basis, and issued a news release cautioning
METSs against engaging in certain practices. We believe that these
measures will discourage the establishment of METs where the pur-
pose is to avoid State insurance regulation,

S. 3017 contains provisions intended to remedy these abuses by
providing that the Secretary may impose solvency standards on METs
covered by the law. It also, by defining “employee beneficiary associa-
tion,” limits the number of METs which could qualify as plans. While
we have some reservations about the legislative language, we support
any effort made to cure the types of abuses engaged in by arrange-
ments claiming to be plans covered under ERISA.

S. 3017 would also affect the decision of the 7th Circuit Court of
Appeals in John Daniel v. International Brotherhood of Teamasters.
The Court of Appeals held that the interests of participants in private
pension plans are “securities” within the coverage of the antifraud
provisions of the securities laws. This decision, which is currently be-
ing reviewed by the Supreme Court, would impose a new set of require-
ments on employee benefit plans and would involve yet another Fed-
eral agency in regulating them.

In addition, as it now stands, the Daniel decision could impose sub-
stantial retrospective liabilities on many pension plans. We estimate
that these liabilities could be $8 billion to $40 billion.

We believe that the Congress never intended to have the securities
laws cover the interests of participants in involuntary noncontribu-
tory employee benefit plans. The Solicitor General has recently sub-
mitted a brief on behalf of the United States, signed by the Solicitor
of Labor and the General Counsels of the Treasury and the PBGC,
supporting reversal of the 7th Circuit’s decision. Noting that harmoni-
zation of the Securities Acts and ERISA is of direct interest to the
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United States, the Solicitor General pointed out that the legislative
history of the Securities Acts is conspicuously devoid of any references
to pension plans, while, in enacting ERISX, the Congress explicitly
sought to foster the growth of such plans and to provide adequate pro-
tection to employees dependent upon those plans.

The Solicitor General concluded that an employee’s interest in an
involuntary, noncontributory defined plan is not a security within the
meaning of the Securities Act because employees do not, as they would
in the purchase of a security, part with money in the hope of receiving
profits, nor are they attracted solely by the prospect of a return on
investment.

A major objective of S. 3017 is to extend the coverage, benefits and
protections provided through employee benefit plans. This represents
a farsighted and responsible concern for the welfare of our working
population. As you know, only about half of our Nation’s work force
is currently covered by private pension plans.

Under present law, a worker may participate in a plan for 20 or 30
years, die at age 50, and the participant’s survivor may have no inter-
est in the participant’s vesmg accrued benefits. S. 3017 would prevent
this forfeiture of vested benefits if the participant had vested in at
least 50 percent of accrued benefits.

The Department is comfpleting a study on the effect of this proposal.
Preliminary results thus far indicate this amendment will provide sig-
nificant benefits to spouses, primarily women, who would otherwise
have very limited sources of retirement income.

S. 3017 provides a number of incentives designed to stimulate the
growth ans improvement of pension plans. To promote the establish-
ment of pension plans by small employers this bill provides new tax
incentives, and mandates the development of “special master plans”
that would reduce the administrative costs and responsibilities for
small companies sponsoring pension plans.

As you are aware, the Department strongly favors having as many
workers covered by pension plans as possible. The current ga}l))s in
coverage exist largely among employees working for smaller busi-
nesses. Thus, we favor the increased efforts to extend pension cov-
erages; however, with respect to whether the proposals are consistent
with sound tax policy, we must defer to the Treasury Department.

S. 3017 encourages employers to provide improved pension benefits
for workers in plans of all sizes by providing tax credits for employers
sponsoring “improved” plans that significantly exceed ERISA stand-
ards. It also encourages workers to contribute to their retirement se-
curity by permitting tax deductions for employee contributions to
pension plans. Both these proposals would extend great benefits to
retired workers and their families.

Once again, while we generally favor measures directed at improving
benefits to participants, we must defer to the Treasury Department as
to the tax consequences of these measures.

In summary, I believe our experience since the enactment of ERISA
shows that it has brought about fundamental reform. The challen
before us lies in moving forward to further strengthen and extend the
private pension and welfare plan system. I look forward to working
with you on this endeavor.
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I wish you to know that Secretary Marshall looks forward to work-
ing with you. We are very encouraged by the good work the committee
has done thus far in submitting these very encouraging bills.

This concludes my remarks, Mr. Chairman.

I will be glad to try to respond to any questions you have.

Thank you.

Senator WiLLiams. Thank you very much, Secretary Brown.

We applaud you for gour efforts in brinfi.ng a new order under re-
organization to more effective operation of ERISA. The reorganiza-
tion plan comes up here under law that says it will go into effect unless
in 60 days the Congress disagrees.

Secretary BRowN. That isright.

Senator WirLiamMs. This assumes that the Congress will be in see-
sion for those 60 days.

Have you looked at the calendar? There is a ibility Congress
will not be in session 60 days from the time of submission. That puts
it in our court, we gather. Each Chamber of Congress would then have
to approve the reorganization plan.

Assuming that the plan clears Congress, what is the posture of the
Department on implementing the reorganization plan? Are you gear-
ing up and underway to move into reorganization ¢

retary BRowN. Yes, we are, Mr. Chairman. We are ready to go
as soon as the Congress acts.

Senator WiLLiams. A great deal of your statement does deal with
that monstrous problem we have faced, you have faced, and we have
heard about, and that is the paperwork problem. And we are fortunate
indeed Senator Bentsen has devoted so much of his time to this, and I
would like to now turn to Senator Bentsen for questions he has of you,
and then we will go to Senator Javits.

Senator BEnTsEN. Thank you very much, Senator Williams.

Let me congratulate you on what I think is an excellent statement.
I have been concerned about the prudent man rule, and I see the reg-
ﬁl?tions that you have proposed and I commend you. I think that will

elp.

I do not agree that previously investment in small companies was
not deterred. The testimony before my pension subcommittee was that
when they were faced with that question, they just quit investing in
small companies. Now, in a period of time, that does not bring any mas-
sive change in investment portfolio, of course. But I think what you
have proposed, that a prudent man can go into small companies, even
though there is more risk, as long as he keeps a balanced portfolio, is
a good move.

Since the enactment of ERISA, the Treasury and Labor Depart-
ments have been concentrating on the issuance of regulations, exemp-
tions, and the approval of plan amendments. Now that those tasks have
moved forward, you are going to have greater focus on plan audits.

Can you explain what Treasury and Labor have done to try to avoid
inconsistent audits and how your branch offices are working together{

Secretary BrowN. Senator Bentsen, let me ask Assistant Secretary
Burkhardt to respond to that question.

Mr. BurkHARDT. Senator, we are in the process now of being very
wary of the duplication in terms of investigation and have worked out
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with Internal Revenue Service a checklist so the items that would be
audited by the Internal Revenue Service on a typical audit. Informa-
tion we would develop through the same kind of audit would be auto-
matically transferred to us so that we would know, for example, in our
area offices or regional offices which plans are being audited and the
information that was gleaned from that report. In this way, we would
not have the kind of duplicative investigation we have had in the past.

Senator BENTSEN. Senator Wendell Ford brought something to my
attention the other day, information that he had received from one
of his constituents, and that involves the confidentiality of pension in-
formation that is given to the Labor Department. There is a publica-
tion entitled “ERISA Benefit Plans Financial Directory of Pension
Funds *78-79.”

Now, he was expressing some concern that this publication includes
information on the amount of pension benefits that individuals receive
and other data of a personal nature,

Are you familiar with that, and if so, what steps can be taken to try to
protect the confidentiality of the individual participants?

Mr. BureHARDT. Let me make one preliminary comment. My lawyers
can correct me,

The primary {mrpose of the law was reporting disclosure act so
participants would, in fact, know what their pension benefits were. But
in an effort to do that, we also have information on the financial con-
dition of the plan, the amount of money collected and the amount of
money paid out, so it would not.be inconsistent with our reporting re-
quirements,

Senator BExTsEN. I am not arguing about that at all. I am not really
arguing—I am asking a question—about public knowledge of the in-
dividual participants’ pension information.

Do you have knowledge of that ¢ Senator Ford was asking me.

Secretary Brown. I do not believe that is a Labor Department re-
port. Our reports require financial conditions of the various funds be
published but not detailed by individuals beneficiaries’ amounts ex-
cept perhaps in some reference averages.

At least I am not aware of any report from the Labor Department.

Ms. GaLragHER. That is right. There are some organizations which
have been compiling the plan data which is submitted to the Labor
Department and which is a matter of public record, and to the ex-
tent that that plan data involves very small plans, there has been
some concern that people will correctly or incorrectly draw inferences
about the financial situation of the person sponsoring or participating
in those plans.

The collection of the information which has to be publicly filed with
the Labor Department has been the source of some complaints. What
we have said is that the purpose of ERISA is to provide disclosure.
The disclosure is only about information as to which there is no per-
sonal interest of privacy and that therefore there is no inhibition on
the collection or sorting out or making available of that information to
people who may want it.

Senator BENTSEN. Let me get back to another question you raised on
actuarial computations and standardized accounting practices.
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Previously pension costs could have been 5 or 10 percent of
pretax expenses for a company. Now you find them typically getting
up to 15 and 20 percent so the flexibility of actuarial alternatives be-
comes really quite important. Coupled with that is the problem that
you run into on actuarial assumptions.

Let us take a case where you get into negotiations on wages.
Let us take the Caterpillar case, for example, that was reported in
Fortune magazine.

They negotiated a pension increase in 1976 with the United, Auto
Workers, but their pension expenses dropped from about $106 mil-
lion to $100 million, and the unfunded vested liability declined from
$440 million to $270 million.

Now, the principal reason was, of course, that Caterpillar raised
both the interest and the wage assumptions, and the higher interest
ll;t_a,te assumption predominated and brought about that kind of a

ias.

Now, I know all parties are exercising good faith. At least we hope
so. But when you have competing objectives of management and labor,
they are trying to arrive at a settlement, and one of the things they can
do and still keep the profits up per share for the next year is change
the actuarial assumptions. Management will be long gone probably
by the time reality comes to face to the pensioners, whether these as-
sumptions were right, and I suppose leaders of the labor union would
be long gone, too, at that ‘ime.

But the person who finally pays the price is the pensioner.

Now, what do you think we ought to be doing 1n the way of causing
these companies to disclose the actuarial assumptions?

Secretary BrowN. Let me ask Ian Lanoff to respond to that ques-
tion,

Mr. LaNorr. Senator Bentsen, as you know, and as I testified re-
cently before your subcommittee, the Department of Labor was as con-
cerned about this problem as you have expressed you are this morning.
For that reason we have initiated a high priority project to come up
with a method of plans reporting in an accurate fashion their pension
liabilities. As the Under Secretary mentioned in his testimony, within
a month we will be filing in the Federal Register proposed changes to
the schedule B form which is attached to annual financial report forms
beginning in the 1978 plan year. Included amongst our proposals for
change will be the requirement that plans disclose the form of major
actuarial assumptions that they have used in computing their pension
liahility figures.

The proposal also includes the requirement that for purposes of
preparing the figure that we will be requiring that all plans use a
single actuarial cost method, the unit credit cost method, the idea
there being if every plan in the country uses the same actuarial cost
method in computing pension liability figures, you will be able to com-
pare relative pension ﬁability of different plans in a fair and measur-
able way.

So wg are aware of the problem. We do feel we have come up with a
solution that we will be proposing soon, and rather than follow some of
the earlier proposals along these lines, we also believe—believe it or
not—that we have come up with a proposal that will be of all the
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alternatives the least costly to plans to prepare. We do think we have
found a solution to this problem, and beginning next year every plan
in the country will be reporting the kind of information you would
like to see them report.

Senator BENTSEN. You have comparability where you can see how
they compare to the guidelines in effect, but you still allow them
some flexibility and judgment ?

Mr. LaNorr. At this point, that is right. What we will be doing is
rquuiring them to disclose actuarial assumptions they use. Up to now,
as I understand it, plans have not been required to do it and have not
volunteered to do it.

Senator BENTSEN. That is of real concern to me.

Mr. Lanorr. That is right. I take it, based on what is disclosed, we
will then be able to determine whether the assumptions that had been
used are sound and we will be able to use it for enforcement purposes,
and the public will be able to use it for information purposes in evalu-
ating the reported liabilities of the plans.

Senator BEnTsEN. Senator Williams, I have too many other ques-
tions. I defer to my colleague.

Senator WiLL1AMS. Senator Javits?

Senator Javrrs. Thank you very much. I will address just two
subjects because I know you will be asked a great deal more by others.

One is your regulation on the prudent man rule.

Do you believe at this stage that the contents of your regulations
ought to be encased—I used that word advisedly—in law, or do you
. believe the proposed rules ought to remain regulations so that they
may be subject to change as experience dictates?

Secretary Brow~. The latter, Mr. Chairman. We think it should
remain a regulation. As you know, we have issued proposed regula-
tions a short time ago.

Senator JAviTs. As an experiment in regulating, what would you
think of the idea of giving assurance to business that the regulations
you promulgate will remain in effect say for one year? There is a risk
in that, but is not the risk compensated for by the fact that people
will know what to rely on and will know you are not going to change
in midstream ¢ .

Secretary Brown. That is a tough call, Senator Javits. The typical
retreat of a person in an executive agency would be to say as long as we
have a safety clause. But the principle, of course, of the regulation
really ought to be out there; you ought to indicate it; and for all
practical purposes it is there for a good piece of time. We agree with
that principle, but this is an especially complex, difficult area, as you
know, and we would hesitate to get that in concrete.

Senator Javrts. Frankly, I would rather you had the period of
certitude and wrote your safety clause. If we did not like it. we could
holler about it. Even that would give some degree of assurance, subject
to what the safety clause says.

1t seems to me that this is worth your consideration because the pru-
dent man rule is the one that causes many problems. So I strongly com-
mend that to you.

Think it over and see what you can write as an escape clause which
is as precise and limited as possible, but give business the assurance
that this is it for a definite period of time.
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Secretary Brown. Be glad to do that, Senator.

Senator Javrrs. The other question is about Dandiel. Senator Williams
and I took our lives in our hands, as you know, even with our best
friends, and came to what was for us a very difficult position on Daniel
in view of the fact that we are both well known to be pro labor, pro un-
derdog, and 8o on.

Of course, what has been overlooked in the few bricks which have
been hurled at us is the fact that the workers who have won more and
better pension plans and more and better benefits could be hurt by the
Daniel decision, The possibility that Daniel is going to drain away
what other participants could get because of thousands of potential
special cases, is of course very harmful to the interested workers. For
our. solicitude on that score, we have not gotten much credit, Mr.
Chairman.

But about Daniel, what I would like to ask you is this. Obviously
you have taken the position and the Solicitor General in behalf of the
Administration has taken the position that Daniel should be reversed

But what about the common law fraud aspects of Daniel?

As I understand it, the Daniel complaint is based upon the anti-
fraud provision of the Federal securities Jaws as well as State, common
law antifraud provisions. I do not think you can answer it now, and I
do not want you to answer it off the top of your head; but I do think
the Department should give some study to what might be done about
the straight issue of fraud and the accessibility of the Federal courts
for the purpose of redressing fraud on a common law basis.

So, assuming that the Supreme Court overrules Daniel what should
be done about the facilitation of straight issues of fraud, particularly
regarding class actions, given the nature of the people who seek a
remedy ¢

I would greatly appreciate your advice and views on that score.

Is that feasible for you ¢

Secretary Brow~. Yes. We will submit something for the record. It
is a very important issue.

Senator Javrrs. It would be helpful to me as a lawyer as I try to sift
through the information.

Thank you, Mr. Chairman.

Senator Wirriams. Thank you, Senator Javits.

Back to Daniel, the reorganization that you are about to embark
upon of course, is reorganization of present ERISA functions of the
Departments of Labor and Treasury, IRS. If Daniel should be upheld,
you have a new partner—the SEC— in this, have you not ¢

Secretary BrowN. Yes.

Senator WiLLiams. How would that impact? What would be the
departmental impact if Daniel should be upheld by the Supreme
Court? Have vou thought about this at all?

Secretary BrowN. We have thought about it, Mr. Chairman. It
would really be very chaotic. It would seem to me we would have to go
back to the drawing boards. It would be a very difficult situation. We
would have to make every effort to draw up coordinate kinds of proce-
dures and plans. It would put a cloud over the entire reorganization.

Senator WmLriams. Coming to a fine bead on the situation presented
in the Daniel case, there was a break in service that denied Daniel the
pension. All pre-ERISA, by the way.



145

Secretary Brown. All pre-ERISA.

Senator WiLLiams. Since ERISA, the rules of a plan on breaks in
service are fully known to participants,am I right?

Secretary BrowN. That is correct.

Senator WiLLiams. In other words, the situation of Mr. Daniel, the
situation there presented is now impossible unless there is negligence
in the plan’s administration under ERISA today ¢

Secretary Brown. I would say that is correct unless there was some-
thing retrospective.

Senator WiLLiAMs. Not retrospective.

Secretary BrowN. This isall post-ERISA.

Mr. Burnarpr. I think, Senator, the whole question of break in
service is whether or not it is fully explained in the summary plan
_ description.

Senator WiLLiams. That is the point.

Mr. BurkHaArDT. If it is in the summary plan description and the
employee has access, which he has to under the law because it has to
be mailed to him, then he should know what the break in service rules
are with regard to that plan, But that still gets us to the other question
Senator Javits raises which is a very important one, and that is what if,
in fact, the plan is portrayed as something different by an organizer, by
a business agent, by plan administrator and the rest, the fraud ques-
tions. I think they are at the heart of this. We have to be able to answer
that particular dilemma.

I think, though, that in terms of the law, it is very clear, our regula-
tions are very clear about what has to be in summary plan description,
and I do not think that any worker could misunderstand if the plan is
cor}r:plyilng with the law, what the break-in-service rule is with regard
to his plan.

Senator WiLLiams. We still have the situation you have hypothe-
sized, a misstatement by someone in a position of authority with respect
to the pension plan.

Mr. BurgHARDT, That is right.

Secretary Brown. That is correct. It goes to the whole fraud
question.

Senator WiLLiams. But as far as the substance of the plan, this law
as it is—and as your regulations have implemented it—insures that
every participant knows what his rights are, what his obligations are
in terms of employment continuity and other plan rules, in order to -
be & beneficiary ; is that right ?

Secretary BrowN. That is correct.

Senator WiLLiams. Just one further question before we return again
to Senator Bentsen.

You are going to simplify the summary annual report

Secretary Brown. That is correct.

Senator WiLLiams. You are in that process

Secretary BRow~. We are in that process right now.

Senator WirLLiaMs. Retaining the requirement that each participant
be supplied a summary annual report ?

Secretary Brown. Yes; that is correct.

Senator WiLLiams, This is one aspect on which we have received a
great deal of expression of concern over cost. Just the paper, the han-
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dling, the printing and mailing of the annual report to every partici-
pant is a great burden. I am just wondering whether you have weighed
fully the benefits of requiring this as an annual maiﬁng to every par-
ticipant in the plan?

ecretargeBROWN. Mr. Chairman, we have weighted this very care-
fully. We believe that the existing SAR is really altogether too oner-
ous and altogether too burdensome. There is no question but that we
ought to try to boil it down and make it as summary, but as effective
as possible. We think that the disclosure provisions, on an annual
basis, is important, because it contains certain significant kinds of in-
formation. We are going to really attempt to get this down to us small
a piece of paper as possible, and make it as painless on the employer as
possible, by taking the information, significant information, directly
from his regular annual report.

Senator WiLLiams. We will keep pursing the question of whether
it is really essential to the participant that the document be auto-
matically furnished. There are other ways that information could be
readily available without the burden of all that mailing.

Secretary BrowN. We are in the same position. We intend to stay
on top of this one, too. We may, after experimenting, go to posting,
as suggested in S. 3017.

Senator WiLLiams. I notice Senator Matsunaga is here. Senator
Matsunaga is very interested in the preemption questions under
ERISA.

Senator Mastunaga, do you want to proceed now?

Senator MaTsunaca. I have one question I would like to put to Sec-
retary Brown, if I may.

Senator WiLLiams. Fine.

Senator MaTtsu~aca. Thank you, Mr. Chairman.

On page 14 of your prepared statement, Mr. Secretary, you state
that you are opposed to S. 1383 because it would remove existing
ERISA protections with respect to the reporting, disclosure, and fidu-
ciary responsibilities of health plans.

Now, as you probably know, in the case of the Hawaii State health
plan, it is the State which operates the plan. So that the reporting dis-
closure and fiduciary responsibilities are fully backed by the govern-
ment itself.

If that be the case, would you then remove your opposition to the
bill as proposed ¢

Secretary BrowN. Senator, let me respond by saying that the broad
preemption features of ERISA are really a double-edged sword. They
are very pervasive, as you know. They are what you are troubled with
in Hawaii, where here we have an extension of health benefits. It is
very hard for a Labor Department official not to seriously weigh ex-
tension of benefits which we believe in against the whole issue of the
importance of preemption. Preemption is important because it is a
tremendously complex area. .

Were we to have 50 different benefit provisions for corporations,
multiemployers to deal with, were we not to consider that these mat-
ters are so important that the Conaress itself, as it did in 1974, when it
established the broad preemption feature, should deal with these issues
as a national question, we are troubled, of course, because in this case
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the benefits are somewhat beyond what are prescribed in this ERISA.

On the other hand, we think that the broad preemption features of
ERISA are very important, and we would abandon those only after
careful and diligent study.

Senator MaTsuNAca. Suppose a State had already enacted a health
plan aYproach before ERISA, and supposing also that that State plan
met all standards as set forth in ERISA, and in some instances even
provided stricter provisions for safety than ERISA, now in the light
of other programs, which the Federal Government has going on,
which are national in scope, and which do not, in fact, have preemp-
tion provisions, would you not agree that the program, such as that
in effect in Hawaii, ought to be allowed ¢

Secretary Brown. Senator, I guess I would have to stand on my
statement. I know that it may seem incongruous, but as soon as we
move toward narrow preemption provision, we will get into the great
difficulty of trying to define what is and what is not better by way of
a pension plan, or%y way of a benefit plan.

Is it better to have certain kinds of fiduciary responsibilities that go
beyond the current fiduciary responsibilities——

Senator MaTsuNaca. Are you not overlooking the fact that we al-
ready have many such national programs in effect ¥ What we propose
is not without précedent.

Secretary BrowN. Senator, I am very certain that the Senate and
the House, in considering this broad creation feature in ERISA, must
i’ace that issue squarely. It is probably the broadest preemption

eature——

Senator MarsuNags. What I am objecting to is the tendency to
take a broad brush and say this is it, and not take a look at the individ-
uall case. This is what bothers me about the position that you have
taken.

Secretary Brown. Senator, I have tried to indicate that we feel very
strongly about broad preemption position, and we have taken this posi-
tion throughout the history of ERISA. That does not mean we are not
willing to study and work with the committee with regard to special
and significant and specific problems.

I am trying to indicate our posture. Qur posture is one of feeling
that it is terribly important.

Senator MaTsunaca. Let me get this one more thing off my chest.

The administration which you represent has, for all intents and pur-
poses, a program designed to bring about, maybe not as fast as some of
us would want, as announced by the President, but a final objective of
bringing about health insurance for as many, if not all of the people
of these United States.

Hawaii has taken the initiative, whereby its programs cover 98 per-
cent of the entire population, and half the inpatient utilization of the
national average. We are setting an example for the entire Nation,
and you come here and say, “Hawaii, I think you_are going too far
ahead,” and strike us down.

The only reason the case went into court was that the State law
was applied to out-of-State employers. This was the case of Standard
Oilv. Agsalud. .
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I do not know whether you are familiar with the case or not, but
while the court in its decision did say that the act affects interstate
commerce in view of out-of-State compliance provisions, it also stated”
that the ultimate remedy for this issue is in the Congress, and not in
the courts. It was for that reason that Senator Inouye and I, repre-
senting Hawaii, introduced the bill which is now before this joint
subcommittee.

No further questions.

Senator Wirriams. As I mentioned, we will come back to Senator
Bentsen who has other questions.

Senator Inouye is here, and I understood you did want to give your
presentation later.

Senator MaTtsuNaca. Senator Inouye is prepared now.

Senator WiLLiams. Could we continue with Senator Bentsen, and
then come to your statement, Senator Inouye{

Senator BENTSEN. Let me say, Senator Williams, I would defer to
Senator Inouye. I do want to call attention to the time, and I am not
addressing this remark to you, Senator Inouye, but we still have Treas-
ury and the IRS to be heard from. :

Senator WiLriams. And the SEC. |

Senator BENTsEN. I will defer any questions I have to my colleague,
Senator Inouye.

Senator MatsoNga. Mr. Chairman, we have a panel of witnesses
from Hawalii, and Senator Inouye will introduce them at this point,
so if we can have the panel.

Senator BENTSEN. I will address my other questions in writing to the
Department of Labor.

Let me also say to the Secretary, I have been very encouraged by
what I have heard this morning.

Senator Javrts. May we know when we will have their departmental
analysis of S. 3017 ¢

Secretary Brow. It is almost completed.

Senator WirLiams. We were told by Labor Day we will have it.

Secretary BrowN. Yes.

S?enator WiLLiams. And your detailed comments on the other bills,
too

Secretary BrowN. Yes.

Senator Javrrs. Thank you.

Senator WiLLiams. If there are any other questions, we will submit
them in writing to you.

Secretary Brown. Thank you, Mr. Chairman.

[The following material was subsequently supplied for the record.]
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U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
WASHINGTON

SEPS %9

Honorable Harrison A. Williams, Jr.
Chairman

Committee on Human Resources
-United States Senate

Washington, D.C. 20515

Dear Mr. Chairman:

This is in response to your request for the views
of the Department of Labor on S. 3017, the "ERISA
Improvements Act of 1978." §S. 3017 would make
major changes in the Employment Retirement Income
Security Act of 1974 (ERISA).

The changes proposed by the bill address major
areas including jurisdiction, growth of plans,
employee benefits, securities law coverage, multi-
employer trusts, and reporting and disclosure.

S. 3017 establishes an independent administrative
agency--the Employee Benefits Commission--to oversee
ERISA, consolidating functions now performed by

the Departments of Labor and Treasury and the
Pension Benefit Guaranty Corporation (PBGC).

To stimulate the growth of plans the bill would
provide tax incentives for the establishment of

new plans and would create a new type of pension
plan - a “"special master plan.® This special master
plan is intended to be especially attractive to
small businesses because of the reduced paperwork.

S. 3017 would provide tax incentives to employers
who improved the participation and vesting pro-
visions of their plans. It would also provide

a tax deduction for employee contributions to
pension plans. Additionally, it would improve
survivor benefits by providing for survivors'
rights in the vested benefits of the deceased
spouse.
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The bill also contains provisions related to the
decision by the U. S. Court of Appeals for the
Seventh Circuit in Daniel v. International
Brotherhood of Teamsters.

Another provision would give the new Commission
responsibility for defining and enforcing solvency
and reserve standards for commercially marketed
multiemployer trusts that provide "insurance-like"
protections but sometimes are not subject to regu-
lation by State insurance commissions because

of ERISA.

Finally, S. 3017 would eliminate the summary
annual report, would change the effective period
of summary plan descriptions from five years to
ten years, and would propose changes in the
reporting forms and requirements.

The President has proposed a reorganization plan
to realign responsibilities between the IRS and
the Department so as to avoid duplication and
confusion to the public. We believe this realign-
ment will provide an immediate solution for the
short term to many of the difficulties addressed
by S. 3017. The reorganization plan contains

a provision committing the administration to
submit to the Congress an assessment.of the plan's
effectiveness and to recommend appropriate legis-
lation and reorganization proposals for the long
term administrative structure of ERISA not later
than April 30, 1980.

Rather than enact major amendments to ERISA at
this time, we feel it would be more appropriate
to proceed under the Reorganization Plan until
early 1980 and to analyze the effect of the
President's reorganization proposal and the admini-
strative actions being undertaken by the Department.
In early 1980, all proposals for a long term
structure for ERISA administration will be con-
sidered including the single agency approach of
S. 3017. We believe that many of the objectives
of S. 3017 will be met by the reorganization.and
by administrative actions. Moreover, at this

-2-"
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later date, the President’'s Commission on Retire-
ment Policy will be in the process of formulating
its recommendations and can advise the Admini-
strator and the Congress on proposed changes in
overall national retirement policy.

We do, however, have opinions on many of the
issues in S. 3017. We are enclosing a detailed
analysis of the provisions and our views on them.

The Office of Management and Budget advises that

there is no objection to the submission of this
report from the standpoint of the Administration's

program.
Sincerely,

61221 55114;»626?7
Secretary of Labor

Enclosure
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Analyses of Proposals

Title I -- Sections 121, i22, 125, 126

pProposal: The bill would establish an independent
agency, the Employee Benefits Commission, which
would assume and consolidate ERISA functions now
performed by DOL, PBGC and the IRS, These func-
tions would include the authority to certify to
the Secretary of Treasury the tax gualification

of a plan and the entitlement to additional tax
credits as proposed in this bill. The Commission
would be headed by a chairman appointed by the
Secretary of Labor.

Analysis: The new agency is intended primarily
to resolve the dual-jurisdiction aspects of ERISA.
The single agency concept must be viewed in the
context of measures already taken to resolve dual-
jurisdiction problems. A realignment of DOL and
IRS jurisdiction has been proposed under the
reorganization authority of the President. This
realignment is intended to correct current juris-
diction problems, for example, joint processing
of requests for exemption from prohibited trans-
actions, A series of other dual-jurisdiction
problems have already been resolved which include
issuing of major regulations, the filing of cer-
tain annual reports with only one agency, and
coordinating enforcement efforts.

Assessment: The Department opposes this proposal

at this time. A single agency for the administration
of ERISA would have certain advantanges and disad-
vantages when compared to the present dual jurisdiction
system, but it is the view of the Department that

the reorganization proposal presents an immediate -
solution to dual jurisdiction for the short term.

A decision on a single agency approach should

await a reasonable period of experience under

the Reorganization Plan, after which an evalua~-

tion of that experience will determine the appropriate
long term administrative structure of ERISA.

As provided in the Plan, the Adninistration will
submit to the Congress an assessment of the Plan

and our recommendations on appropriate legislation

and reorganization proposals not later than April

30, 1980.
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Title II -~ Section 201 (b) (2)

Proposal: The bill would clarify the definition
of Yparty-in-interest.”

Analysis: This section amends and clarifies the
existing definition of "party-in-interest" by
removing certain categories of persons that are
believed to be unlikely to influence the admini-
stration of the plan and by adding certain other
categories that were omitted by error originally.

An item by item comparison of the current ang
proposed definition follows:

3(14) -~ party-in-interest means --

A, Current: Any fiduciary (including but
not limited to, any administrator, officer,
trustee or custodian), counsel, or employee
of such benefit plan.

Proposed: Any fiduciary, counsel or
employee of such plan.

Assessment: The current parenthetical
statement tends to confuse. The new
language is clearer.

B. Current: A person providing services
to such plan.

Proposed: A person providing professional
- services -to such plan, or a person providing
" nonprofessional services on a continuous
- basis to such plan.

'Assessment. ThlS removes a category of
persons that is unlikely to exert any
influence over the adn1n1strat10n of a
plan. -

C. Current: An employer any of whose employzes
are covered by such plan.

Proposed: An employer any of whose employees
are covered by such plan, if the employces

of such employer constitute five percent

or more of all employees covered by the

plan.

-2-
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Comment: The proposed change is apparently
based on the proposition that an employer
of fewer than 5 percent of a plan's parti-
cipants will not be in a position to
exercise improper influence over the plan,
and on the further proposition that the
prohibitions of, for example, section

406, should only extend to members of
classes likely to be able to exercise

such influence. Both propositions warrant
careful scrutiny.

D. Current: An employee organization any
of whose members are covered by such plan.

Proposed: An employee organization any
of whose members are covered by such plan,
if the members of such employee organiza-
tion constitute five percent or more of
all employees covered by the plan.

Assessment: See Cominent C.

H. Current: An employee, officer, director
(or an individual having powers or re-
sponsibilities similar to those of of-
ficers or directors) or a ten percent
or more shareholder directly or indirec-
tly, of a person described in subparagraph
(B8), (C}, (D}, (E), or (G) or of the
employee benefit plan; and

Proposed: An officer, director, (or an
individual having powers or responsibili-
ties similar to those of officers or di-
rectors), ten percent or more shareholder,
or a highly compensated emplovee  {earning
. ten percent or more of the yearly wages
of an_employer) or a person described
in subparagraph (d)*, (D), (E), or (G).

*This appears to be a typographical error in the
draft bill; should be (C). ’
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Assessment: The proposal eliminates from
the definition of a party~in-interest

all employeces except the highly compen-
sated employee-who is likely to be able

to exert infuence over the administration
of a plan. We support this element of the
prorosal. The added language also elimi-
nates a cross-reference to subparagraph "B."
This is opposed. The deletion eliminates
as parties-in-interest, the officers,
etc., of organizations which may be
performing fiduciary services to the

plan.

Current: A ten percent or more (directly
or indirectly in capital or profits) partner
or joint venturer of a person described

in subparagraph (B), (C), (D), (E), or

(G).

Proposed: A ten percent or more (in
capital or profits) partner, or joint
venturer with, a person described in
subparagraphs (C), (D), (E), or (G).

Assessment: We approve the purpose of the

change from “partner or joint venturer of" to
"partner or joint venturer with". We under-
stand that the purpose of this change is to
codify the interpretation of sectiou 3(14) (I)
previously taken by the Department. We
believe that a more accurate rendition

of the position would be “"partner or

joint venturer in". We disapprove of

the deletion of subparagrapn “B® for

on 3(14)(H).

Current: The term "relative" means a

a spouse, ancestor, lineal descendant,
or spouse of a lineal descendant.

-Proposed: The term "reclative® means

a brother, sister, spouse, ancestor,
lineal descendant, or spouse of a lireal
descendant.

Assessmant: This corrects an omission in
the original Act.

-4~
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Title II -- Section 201(b) (5) (A)

Proposal: The bill would revise the definition

of "multiemployer plan" to include a plan that

is collectively bargained and has ten or more
contributing employers and would allow a collec-
tively bargained plan having more than one
employer but fewer than ten contributory employers
to be a "multiemployer plan" if the Commission
finds it would be consistent with the purposes of
ERISA.

Subparagraph (A) (ii) of the current definition
set forth in section 3(37) would be redesignated
as subparagraph (A) (i), and subparagraph (A) (iii)
of the current definition would be deleted. Sub-
paragraph (A) (iii) requires that each of the
contributory employers must contribute less than
50 percent of the aggregate contribution for the
plan to qualify as a multiemployer plan.

S. 3017 would also delete subparagraph (B} (i)

in the current definition and redesignates (B) (ii)
as (B). The deleted subparagraph deals with
further restrictions on the definition of multi-
employer plans in industries dominated by a single
employer.

“5-
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Analysis: This proposal reflects certain problems
inherent in the existing definition of "multi-
employer plans.” That definition excludes as

a multiemployer plan those plans where one em-
ployer makes 50 percent or more of the aggregate
contributions for a year, even though the plan
may have all other characteristics of a "multi-~
employer plan."™ In addition, it causes plans

to move in and out of multiemployer plan status
in sucessive years as a result of fluctuations
in the amount of the principal employer's con-
tribution.

Assessment: The definition of multiemployer plan
is of fundamental importance. It determines
whether a plan may take advantage of special rules
for multiemployer plans contained in titles I,

II and 1V of ERISA. The entire set of special
provisions for multiemployer plans is currently
being examined as part of PBGC's study on restruc-
turing termination insurance for these plans.

We believe it would be inappropriate at this time
to amend the definition, and hence the scope of
this most important concept, without first evalu-
ating the recommendations proffered by PBGC.

The Department wishes to defer on this proposal
pending the Administration's consideration of
PBGC's full set of recommendations on termination
insurance for multiemployer plans.

-6-
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Pitle I ~-— Sections 201 and 266

Proposal: The bill would include in section 3

of ERISA a definition of the term "employee bene-
ficiary association" in order to clarify the in-
tention that such an association is one in which
employees participate as members and in which
eligibility for membership is based on a commonality
of interest with respect to the members' employment
relationship. 1In addition, a new section would

be incorporated into ERISA providing that every
uninsured welfare plan subject to the Act shall
comply with solvency and reserve standards pre-
scribed by the Secretary.

Analysis: The definition of "employee organiza-
tion" in section 3(4) of ERISA includes the unde-
fined term "employee beneficiary association."
Many socalled "multiple employer trusts" (METS)
have claimed to be employee welfare benefit plans
established or maintained by employee organiza-
tions within the meaning of section 3(4) on the
premise that they are employee beneficiary as-
sociations. The primary objective sought by

most of these METS seems to have been to avoid
insurance regulation by the States. (ERISA pre-
empts State regulation of employee benefit plans.)

The inclusion of a definition of employee bene-
ficiary association would limit the likelihood
that a MET could qualify as an employee welfare
benefit plan and thus not be subject to State
insurance requirements by virtue of Federal pre-
emption. Under the above amendments, the Depart-
ment would also be responsible for defining mini-
mum solvency and reserve standards for those un-
insured welfare plans subject to ERISA in an
-attempt to provide viable safeguards for partl—
cipants of such plans.

Assessment: The Department supports the objective
of this proposal but feels that the proposed
language needs to be broadened to resolve the
METS issue. The Department would be happy to

work with the Committees to develop appropriate
language.

-7a
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ritle II -- Sections 201, 271, 274

Proposal: The bill would provide that an employee's
interest in an employee benefit plan would not

be deemed to be a security under State law or

under Federal law unless the plan is a voluntary
eligible individual account plan; it would further
provide that an interest in a bank trust or

separate account of an insurer issued to an em-
ployee benefit plan would not be deemed to be

an investment company under Pederal or State law.

Analysis: This proposal is intended to remove
from the possibility of regulation under another
Federal scheme the many employee benefit plans
which 8o not have significant investment charac-
teristics. In enacting FRISA, Congress designed
uniform Federal standards for employee benefit
plans. Applying the securities laws to plans

is unnecessary and undesirable and threatens

an intolerable retroactive financial burden.

This proposal would revise section 514 of ERISA
by providing that:

_ (a) ERISA supersedes Féderal and State
securities laws to the extent that the
laws might be applied to the interest
of an employee in an employee benefit
plan;

(b) The interest or participation of an
employee benefit plan subject to ERISA
in a single or collective trust main-
tained by an insurance company is not

-. to be-considered a security within the
- - meaning of Féderal or State securities
laws; and

{c) Single or collective trusts and scparate
accounts -are not to be considered
investment companies for purposes of
Federal and State laws.

-8=



160

subparagraph (a) focuses on the problem created

by the baniel v. Teamsters' case where the district
court ruled that a participant's interest in a
compulsory, noncontributory multiemployer defined
benefit pension plan was an investment security
and subject to appropriate securities laws. The
Seventh Circuit U.S. Court of Appeals affirmed

the lower court decision. 1In the case before

the appellate court, the Department filed an
amicus brief urging the Seventh Circuit to reverse
the district court.

Subparagraphs (b) and (c) deal with banks and
insurance companies investing the assets of bene-
fit plans thrcugh single or collective trusts

or through separate accounts. It is possible
that this proposal might encourage insurance
companies and banks to render greater services
to plans at a lower cost. However, we are not
aware of any study which shows that the appli-
cation of the securities laws has discouraged
services to plans or that this proposal remedies
any detrimental effect of the securities laws.
On the other hand, the proposal would deprive
many plans of existing and longstanding pro-
tections of securities laws traditionally
applied to anyone (including small plans) in

the comingled fund.

Assessment: We are in favor of legislatively
reversing the Daniel decision.

-9
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Title II -- Sections 221 and 223

Proposal: The bill would eliminate the require-
ment that an administrator must furnish a Summary
Annual Report (SAR) to each participant and each
beneficiary receiving benefits under the plan,
and permit annual statements to satisfy the re-
quirement concerning data on accrued and vested
benefits that must be furnished to employees.

Analysis: Section 104(b) (3) of ERISA requires

that statements and schedules described in sections
103(b) (3) (A) and (B), plus other material, be
furnished to plan participants and beneficiaries
annually. This includes assets and liabilities,

as well as receipts and disbursements. Section

105 requires that data on total accrued benefits
and vested benefits be furnished to participants
and beneficiaries upon request but not more than
once annually.

Eliminating the reporting requirement as proposed
would reduce the gquality of plan benefit infor-
mation currently provided to participants. The
Department has proposed a new SAR regulation which
provides a reporting format that calls for less
but more meaningful information. The new SAR
provides participants with the most important
financial data about their plan, but does not
require compiling new information since such
information can be taken directly from the Annual
Report. It also imposes less burdensome require-
ments on plan administrators in terms of the
amount of material which must be compiled, dupli-
cated and delivered.

The Department will also propose shortly a regula-
tion concerning employee benefit statements which
will require that important and useful information
be furnished to participants and beneficiaries
while imposing a relatively small burden on
administrators. .

Assescment: The Department opposes this proposal
because it is unnecessary in view of the Department's
new SAR regulation. To avoid mailing costs, the
Department is willing to consider alternative

methods for making inforiration availablz, such

as posting, under appropriate circumstances.

-10-
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Title II -- Section 222

Proposal: The bill would permit the Secretary

to exempt or modify by regulation the reporting
and disclosure requirements for pension plans.
This proposal provides the Secretary with
basically the same exemption and modification
authority for pension plans that presently exists
for welfare plans.

Analysis: Section 110 of ERISA currently allows
the Secretary to prescribe alternative reporting
methods for pension plans if it can be shown that,
among other things, the existing reporting require-
ments will substantially increase plan costs or
impose unreasonable administrative burdens with
respect to plan operations. Our experience to
date has shown current section 110 is suffi-
cient for eliminating unnecessary requirements

as evidenced by the alternative reporting methods
already established.

Assessment: The Department opposes this proposal.

-11-
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Title II -- Section 224

Proposal: The bill would require that the Comnission,
not later than 18 months after the date

of enactment, combine the plan description (EBS-

1) and the determination letter application forms
{Form 5300 series).

Analysis: The ERISA reorganization proposal stated
that the requirement to file an EBS-1 by new plans
will be abolished. This should have no effect

on information available to the Federal Government
and plan participants, as tax-qualified plans will
continue to file the 5300 series with the 1IRS,

and plan participants will continue to receive

the SPD which contains the same information as

the EBS-1. The Department will continue to receive
copies of the SPD from which plan characteristic
information may be extracted.

Assessment: Because the Department has announced
its intention to propose a regulation which
would abolish the requirement for new plans to
file an EBS-1, this proposal appears unnecessary.

-12-
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Title -- Section 225

Proposal: The bill would require that the Com-
mission develop reporting forms and requirements
which, to the maximum extent possible, take into
account the different types and sizes of plans
and report back to Congress on its progress in
this regard within 18 months and again within

24 months after the enactment of this section of
the ERISA Improvements Act. —

Analysis: The intent of the proposal is to make
reporting forms and procedures more acceptable

to plan administrators and more responsive to

the diverse needs of plans based on their type
and size. The Department has been attempting

to achieve this objective through administrative
action. The Forms 5500-C and 5500-K, and the

new SAR regulations reflect the Department's
efforts to consider the different characteristics
of plans in developing forms.

Assessment: The Department supports the intent
of this proposal; however, its objective can
be accomplished by administrative action.

-13-
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Pitle II -~ Section 226

proposal: The bill would modify the provision

of ERISA that permits but does not require ac-
tuaries and accountants to rely upon the analyses
of the other. It would make such reliance
compulsory.

Analysis: The intent of this proposal is to
minimize the duplicative efforts of accountants
and actuaries in preparing statements regarding
plan operations and liabilities as required in
the reporting provisions of Section 103 of ERISA.
This proposal reflects the larger problem of
accurately describing the liabilities of a pen-
sion plan and relating these liabilities to the
financial structure of the sponsoring corporation.

The work of DOL and IRS has been hampered

by the current lack of uniformity of actuarial
assumptions and methods used in calculating pen-
sion plan liabilities. However, requiring ac-
tuaries to use data prepared by accountants will
not aid in establishing uniformity. At this time,
the Department believes priority should be given
to defining a uniform method of calculating and
describing pension plan liabilities before any
compulsory acceptance of data is mandated.

The Department has been working with the Financial
Standards Accounting Board and the American Aca-
demy of Actuaries to obtain a single realistic
way of describing the liabilities of pension plans
based on the expected experience of that plan

and the current dollar value of the future lia-
bilities discounted to the present. The Depart-
ment has developed a set of proposals involving
revisions to Schedule B of the Annual Report which
will furnish a clear statement of the plan's
liabilities. Further, there may well be valid
professional objections on the part of actuaries
and accountants to accepting without question

each other's work.

=14~
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Eliminating the sources of conflict between ac-
tuaries and accountants by legislation may be
counterproductive. The two skills are quite
different and the conflict may really be more of

a limited overlap of responsibilities rather than
a costly or duplicative overlap of functions.
Accountants traditionally verify the existence of
resources used throughout an organization. The
assumptions an actuary makes about a workforce

are similar in nature to the assumptions made
about any other inventory of resources. Good
business practice demands independent verification.
Misleading data about workforce characteristics
given to an actuary could cause faulty assumptions
that may lead to long~term financial problems. —

Conversely, advance information to actuaries about
potential mergers or spinoffs, changes in product
lines and the consequent changes in workforce
characeristics would allow actuaries to give im-
mediate data to management about the long-term
consequences of these actions. Providing a strict
delineation of responsibilities between account-
ants and actuaries might hinder necessary cooper-
ation and review between these parties.

Assessement: The Department opposes this proposal.
The administrative action taken to provide for
better and standarized reporting of pension fund
liabilities will resolve the major concern addressed
by this amendment. The Jong-term cooperation

of the professional associations concerned should
resolve other differences.

=15«
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Title -- Section 227

Proposal: The bill would provide that an admin-
istrator must furnish to each participant, not
less frequently than every tenth year, a summary
plan description which shall be updated by the
integration into the document of all plan amend-
ments, if any.

Analysis: Section 104(b) (1) of ERISA currently
provides that an administrator furnish an updated
Summary Plan Description (SPD) to each participant
every five years if there have been plan amendments
in the interim and a summary plan description
every ten years regardless of whether there have
been amendments. The proposed amendment is an
attempt to further reduce the administrative costs
by decreasing the frequency of preparing SPDs.

The number of amendments to a plan during a ten
year period, however, may make it virtually
impossible for participants to keep abreast of
their plan's provisions. The SPD-represents the
most vital communication mechanism to participants.

Assessment: The Department opposes this amendment.

-16-
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Title IX -- Section 228

Proposal: The bill would provide that the accountant
shall not express an opinion regarding statements

of assets and liabilities of common or collective
trusts maintained by a bank or similar institution

or of a separate account maintained by an insurance
carrier or of a separate trust maintained by

a bank as trustee if the institution will certify

the statement as accurate.

Analysis: The proposal amends section 103 to
further define an accountant's responsibilities
as they apply to the expression of opinions under
the circumstances cited in the proposal. This

is already provided in the Annual Reporting
Regulations. Such an amendment would make man-
datory what is presently permissive under the
statute.

Assessment: The Department supports this amendment
provided that certification is made by the institution.

-1T7=
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Title II -- Section 229

Proposal:
(a)
- (b)

{c)

Analysis:

Effective dates

Plan years beginning on or after
enactment: reporting exemptions,
elimination of summary annual report,
opinions of actuaries and accountants,
summary plan description update, and
scope of accountant's opinion.

Provisions effective one year after
enactment: consolidation of forms and
improvement of reporting requirements.

Provisions effective 18 months after
enactment: disclosure of accrued
benefits. \

This proposal which cites the dates

on which the various provisions of title II of
the ERISA Improvements Act are to become effec-
tive, does not seem to pose any problems.

-18-
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PTitle II -~ Sections 231 and 265

Proposal: Tou encourage portability and recipro-
city, the proposal would amend ERISA to remove

any real or perceived limitations on the transfer

of contributions from the "away plan®"-to the "home
plan”" when a participant in a collectively-bargained
pension or welfare plan is working "away" from

his “home" area where he is covered by his "home
plan." The employer contributing to the "away”

plan is not treated as an employer maintaining

the "home" plan. Among other things, the proposal
would add to the statutory exemptions from prohibited
transactions an exemption covering this type of
transfer of contributions.

Analysis: Generally, there are no prohibited
transaction limitations on transfers of assets
between plans if there is no party-in-interest
relationship. Thus, some plans have no ERISA
limitations on reciprocity. The Department is
currently examining a request for a class exemp-
tion in situations where the prohibited trans-
action provisions may be applicable to situations
such as those to be covered by the proposed legis-
lation. With respect to fiduciary responsibility
limitations on reciprocity, no limitations are
perceived if plans are properly drafted and
implemented. There is, however, the need to

add provisions to protect both plans in the

event of termination . . . and the termination
insurance program.

Assessment: The Department recognizes the usefulness
of facilitating appropriate reciprocal agreements,
but we believe the desired result can be achieved
administratively.

-19-
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Title II -- Section 232

Proposal: The bill would provide that the compu-
tation period for determining years of service
may be deferred until the first day of a plan
year in the case of a plan where rights and bene-
fits are determined on the basis of all of an
employee's service without regard to the date

on which the employee commenced participation

in the plan.

Analysis: The proposal would permit plans to
use an administratively simpler method of mea-
suring completion of a year of service for pur-
poses of eligibility to participate, since the
same computation period, i.e., the plan year,
could be used for all employees for all purposes.
However, the proposal would be less favorable

to certain employees than current section 202(a)
(3) (A).

Assessment: The Department supports the purpose
of this proposal but believes that its effects
on the entire class of participants should be
subject to further study.

-20-
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Title I¥ -- Section 233

Proposal: The bill would amend section 204 (b) (3)
of ERISA to provide that in the case of maritime
industry plans, 125 days of service will be treated
as 1,000 hours for purposes of applying the 1,000
hour of service threshold requirement for partial
benefit accrual.

Analysis: Section 204(b)(3)(?) of ERISA mignt

be interpreted to require maritime industry plans
to credit employees with a full year of participa-
tion for purposes of benefit accrual for only

125 days of service. The proposal would eliminate
the ambiguity in section 204(b) (3) (E) by making

it clear that 125 days of service is equivalent

to the 1000 hour of service threshold for partial
benefit accrual in section 204 (b) (3) (C) and need
not represent full benefit accrual. The proposal
conforms to the interpretation adopted by the
Department in its minimum standards regulations.

Assessment: The Department supports this proposal.
However, the statutory reference in the proposal
should be section 204(b) (3) (E), not section 204 (b)
(3)(F). 1In addition, the term "days of service,"
not "days of employment," should be used.

=-21-
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Title II -- Section 234

Proposal: The bill would allow a multiemployer
plan to provide that the accrued benefit to which
a participant is entitled upon the individual's
separation from service is (A) the sum of different
rates of benefit accrual for different periods

of participation as defined by one or more fixed
calendar dates or by employment in different bar-
gaining units and (B) determined for purposes

of section 204(b) (1) (A) and (b) (1) (C) by project-
ing the normal retirement benefit to which a par-
ticipant would be entitled if the individual con-
tinued to accrue benefits at the average of the
rates applicable to that person's period of actual
participation.

Analysis: This proposal would permit multiemployer
plans to provide for different accrual rates for
different periods of time (e.g., to provide a
different accrual rate in each successive collec-
tive bargaining agreement for the period during
which the agrcement is in effect) and to provide
for different accrual rates for different bargain-
ing units. The effect of this proposal would

be to permit different accrual rates to be de-
termined by each collective bargaining agreement
telating to the plan. There appears to be no
provision in the existing law that would prohibit
these practices if they do not cause backloading.
The amended language, however, could possibly
permit circumvention of the backloading limitations.

Assessment: The Department opposes this proposal.

22
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Title II -- Section 235

Proposal: The bill would place additional
restrictions and, in certain circumstances, impose
financial penalties on retired participants of
nultiemployer plans who return to work while
receiving retirement benefits.

Analysis: This proposal further restricts the
options available to a retired participant in

a multiemployer plan who chooses to work while
receiving retirement benfits. Section 203(a)
(3) (B) states that it is not a violation of the
nonforfeiture provisions of ERISA if benefits
are suspended for the retired participant who
returns to work "in the same industry, in the
same trade or craft and the same geographic area"
covered by the plan paying benefits to the
retiree.

The proposal would change this provision to "in
the same industry, trade or craft and the same
gecgraphical area." Thus the original restriction
would allow an electrician in the home construc-
tion industry in N.E. Ohio to take a job while
retired as an electrician in the same geographic
area but in an industry other than the home con-
struction industry. This proposal would prevent
this same worker from receiving pension benefits
while employed as an electrician in that geo-
graphic area regardless of the industry in which
he is employed. It is the view of the department
that the current ERISA provisions are sutficient
to protect pians and at the same time aagequately
address the right of retirees to receive earned
beneflts. cCurrent ERISA provisions are also
consistent with the recent ADEA amendment which
protects the right to work of older Americans.

In addition to our objections regarding the
objective of the proposed amendment, the manner

in which it is drafted presents technical problems.
As structured, the proposal assigis the bu:den

of proof to retirees to demonstrate that their
employment does not violate the conditions of

-23-
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the plan. We question whether this is equitable,
especially in view of the fact that retirement
benefits would be suspended while the matter is
being adjudicated.

The proposal also prescribes the imposition of
penalties on "working retirees"™ who do not report

their employment to the plan. We believe such
penalty provisions are inappropriate.

Assessment: The Department opposes this proposal.

-24-
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Title IXI -- Section 236

Proposal: The-Bill would provide that any plan
amendments adopted prior to January 1, 1980, which
comply with final regulations, shall not violate
ERISA's Title I because such an amendment alters
an amendment adopted after ERISA was signed into
law and prior to the issuance of such final
regulations.

Analysis: Assuming that this proposal addresses
past services and benefits, plan sponsors can
already revise plan amendments that will adjust
future accruals. DOL and IRS have pernitted some
cutbacks in vesting and accrual amendments adopted
to conform with the ERISA guidelines so that plans
can later adopt the provisions of final regulations.
Amendments, however, to allow still further cutbacks,
could substantially erode the protective provisions
of sections 204(g) and 203(c) (1) of ERISA. For
example, it would be particularly unfair to employees
who acted in reliance on prior plan anendments

to permit the retroactive reduction of benefits
accrual based on plan amendments adopted prior

to the issuance of final regulations. Retroactive
plan amendments generally threaten employee security
and participants' justifiable reliance on plan
provisions.,

Assessment: The Department opposes this proposal
to the extent it permits retroactive benefit reduc-
tions or other retroacive modifications beyond
that which is currently permitted.

-25-
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Title II Section 237(1)

Proposal: The bill would provide that a welfare
plan may not decrease disability benefits as a
result of increased social security benefits.

Analysis: The proposed amendment is intended

to remedy what was probably an oversight in the
drafting of ERISA. There is no reduction in
pension benefits to a retiree if social security
benefits are increased (section 206(b) (1)). The
proposed amendment would provide parallel pro-
tection for participants in welfare plans.

- Assessment: The Department is generally inclined to
support the objective of this proposal but will be
conducting an analysis of the cost and benefit
implications.

-26~
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Title II Section 237(3)

Proposal: The bill would provide that a pension
plan may not reduce benefits because of a workers'
compensation award.

Assessment: The Department is currently studying
this proposal and expects to report its analysis
to the Committee shortly.

27~
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Title XI -~ Section 238

Proposal: The bill would require a plan that

does not provide annuity benefits to provide a
lump sum death benefit to the spouse of a parti-
cipant who is at least 50 percent vested in his

or her benefits and who dies before receiving

the portion of benefits vested; and require a
plan that does provide annuity benefits to provide
a survivor annuity to the spouse of a partici-
pant who is at least 50 percent vested and who
dies before the payment of benefits commences.

Assessment: The Department is currently studying
this proposal and expects to report its analysis
to the Committee shortly.

- -28-
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Title II -- Section 239

Proposal: The bill would authorize the Secretary
of Labor to prescribe elapsed time systems of
measuring service, including safeguards to ensure
that employees whose service is measured in terns
of elapsed time are, in the aggregate, not dis-
advantaged by comparison with other employees.

Analysis: The Department has issued proposed
and interim regulations permitting the use of

an elapsed time system of measuring service.

The proposal would explicity recognize that an
elapsed time system of measuring service is per-
mitted.

Assessment: The Departmeni supports this proposal.

-29-
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Title II ~-- Section 251

Proposal: The bill would provide that the funding
method may take account, and for plan years be-
ginning after December 31, 1980, shall take ac-
count, of all plan provisions, including provi-
sions which have not yet affected participants

as to entitlement to, or accrual of, benefits.

Analysis: This proposal is apparently designed
to make compliance with the minimum funding
standards of ERISA easier for a plan that is
experiencing funding problems by enabling the
plan to take into account amendments providing
for future reductions in benefit accruals immedi-
ately upon adoption of the plan amendments. The
proposal would appear to reduce the number of
instances in which retroactive reductions in
accrued benefits are necessary to ease funding
problems. Funding requirements would not be
affected by the proposed amendment if they are
applied to both increases and decreases in bene-
fit levels and are limited ©nly to collectively
bargained plans. However, the IRS should retain
the authority to disallow the of this method
where the total effect of amendments to the plan
is to evade the requirements of the Internal
Revenue Code or ERISA. Otherwise, plans could
manipulate the funding standard account and the
deduction rules by successive amendments and the
rejection of previous amendments.

Assessment: The Department will support this
proposal only if: (a) it applies to both benefit
increases and decreases, (b) it is limited to
collectively bargained plans, and (c) the IRS
can disallow use of this method.

-30-
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Title II -- Section 261

Proposal: The bill would amend section 401 (b)
of ERISA by striking out paragraph (2) and inser-
ting in lieu thereof the following:

"(2) In the case of a plan the benefits
of which are insured, the assets of the plan shall
include the policy under which the benefits are
insured but shall not, solely by reason of the
issuance of such policy, include the assets of
the insurer issuing the policy except to the
extent that such assets are maintained by the
insurer in one or more separate accounts and do
not constitute surplus in any such account. For
purposes of this paragraph, the term “insurer"
means an insurance organization, qualified to
conduct business in a State."

Analysis: The proposed amendment is apparently
designed to make clear that the Department's in-
terpretation of section 401(b)(2), as stated in
ERISA I.B. 75-2, 29 CFR §2509.75-2, is appropriate.

Assessment: To the extent that the amendment
is consistent with I.B. 75-2, the Department
supports its adoption.

-31-
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Title II -- Sections 262, 271(2) and 271(3)

Proposal: The bill would provide that every
employer, who is obligated under the terms of

a collectively bargained plan (or under the terms
of a collective bargaining agreement related to
such a plan) to make periodic contributions to
such a plan, shall, not inconsistent with appli-
cable law, make such contributions in accordance
with the terms and conditions of such plan or
agreement.

Analysis: The proposal addresses a recurring
problem of multiemployer plans in which employers
simply do not contribute to the collectively bar-
gained plan. The proposed amendment would require
an employer to make contributions to a collectively
bargained plan {or under the terms of a collectively
bargaining agreement related to such plan) and

vwould render a failure to make such contributions

a violation of ERISA. The proposed amendment

will discourage employer abuses and promote sounder
funding. The provisions do not permit the Secretary
to collect contributions.

The adoption of this proposal should not preclude
the exercise by the plan administrator of normal
collection procedures, nor in the case of a disputed
obligation, to seek recourse through arbitration.
Moreover, there should be no inference that the
current civil enforcement provisions of section

502 of ERISA would not apply to the minimum funding
provisions of section 412 of the Internal Revenue
Code.

Assessment: The Department supports the proposal

but opposes a related provision of the bill pro-
viding mandatory attorney's fees for a plan figduci-
ary who successfully institutes an action to collect
required contributions. Section 502(g) of ERISA
more appropriately provides for a discretionary
award of attorncy fees.

-32-
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Title II -~ Section 263

Proposal: This bill would permit a plan maintained
by more than one employer to return an employer
contribution within one year after the plan admin-
istrator knows that the contribution was made

by a mistake of fact.

Analysis: It is possible that an employer may
mistakenly believe that all or part of his work-
force is covered under a plan. An employer who
mistakenly believes his employees are covered
and makes contributions to the plan as a result
thereof might, under present provisions, forfeit
the contributions because section 403(c) (2) (A)
of ERISA provides that a contribution which is
made by a mistake of fact may only be returned
to the employer within one year after payment.

The amendment provides fairness to employers who
are likely to make mistaken contributions. 1It
could also increase an employer's willingness

to make contributions even though coverage is
questionable. We fecl, however, the amendment
should be limited to collectively bargained plans.

Assessment: The Department supports this proposal
provided: (a) it is limited to collectively
bargained plans, and (b) reimbursement by plan
fiduciaries is consistent with the standards

of section 404 of ERISA.

=33~
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Title II ~- Section 264

Proposal: The bill would provide that in the

case of a fiduciary who is not an individual,

the term "knowledge" in section 405(a) (3) shall
mean knowledge actually communicated (or knowledge
which, in the normal course of business, should
have been communicated) to the fiduciary's officer
or employee who is authorized to carry out the
fiduciary's responsibilities (or who does in fact
carry out such responsibilities) regarding the
matter to which the knowledge related.

Analysis: Section 405(a) (3) of ERISA provides

that a fiduciary of a plan is liable for the breach
of fiduciary responsibility by another fiduciary

of the plan if he or she has knowledge of a

breach by such other fiduciary unless reasonable
efforts are made under the circumstances to remedy
thé breach.

Assessment: The Department supports this proposal
in principle.

-34-
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Title II -~ Section 272

Proposal: The bill would provide that one of
the members representing employers on the ERISA
Advisory Council shall be a representative of
employers maintaining small plans.

Analysis: The intent of this amendment is to
insure that employers maintaining small plans
are represented on the Advisory Council on
Employce Welfare and Pension Benefit Plans.

Assessment: The Department supports this proposal.

-35-
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Title II -- Section 273

Proposal: Direct the Secretary to conduct a study
of the feasibility of requiring pension plans

to provide cost of living adjustments to benefits
payable under such plans.

Analysis: The proposal would assist in determining
the impact on plans of providing cost of 1living
adjustments and whether such a provision would
adversely affect pension plans.

Assessment: The Department has no objection to
this proposal.

~36-
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Title III -- Section 307

Proposal: The bill would prohibit the retroactive
disqualification of a plan subject to ERISA unless
it is determined that failure to meet the qualifi-
cation standards in the preceding year was a result
of intentional failure or willful neglect on the
part of the person maintaining the plan.

Analysis: This proposal recognizes that retro-
active disqualification is often punitive to
participants rather than to the sponsor who is
responsible for the violation. However, limiting
application of this sanction to instances of
intentional failure or willful neglect raises
problems regarding complfiance. It may be diffi-
cult to prove that these circumstances prevailed,
particularly for owner-employces of a small cor-
poration or partnership. Without proof of will-
fulness, disqualification would only be prospec-~
tive; this removes the deterrent effect of
disqualification.

The Department and the IRS have established arrange-
ments to coordinate enforcement activities, in-
cluding application of the disqualification sanc-
tion. In addition, the President's Reorganization
Proposal authorizes the Department to review dis-
qualifications based upon whether plan assets

have been managed for the exclusive benefit of
participants, and beneficiaries. These coordi-
native mechanisms together with action being taken
by the IRS to selectively apply retroactive dis-
qualification should prevent misuse of this sanction.

Assessment: This proposal is unnecessary because
of measures taken by the Department and the IRS
regarding retroactive disqualification.

-37-
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Title IV -~ Section 401

Proggsal: This bill would add a series of pro-
visions to ERISA to encourage creation of a new
master or prototype plan, called a "special master
plan,” which could be adopted by employers who

wish to provide sound retirement income programs
for themselves and their employees, without being
subjected to the paperwork and other requirements
associated with the maintenance of a private pension
plan. While this provision applies to defined
contribution plans, the Commission is directed

. to study the feasibility of applying the new
*special master plan" concept to defined benefit
plans. Under the proposal, special master plan
sponsors will have certain limited responsibilities
in connection with maintaining the plan which
should significantly reduce employers' responsi-
bilities, paperwork requirements and administra-
tive costs.

Analysis: There is the possibility of abuse for
special master plans" because they would be qualified
in advance, without having to obtain a Determination
Letter from the IRS. Accordingly, certain protec-
tions would have to be incorporated into the design

of these plans. This may include requiring full

and immediate vesting and more stringent minimum

age and service requirements.

Assessment: The Department generally supports
the proposal but believes that further analysis
is needed regarding its effect.

-38-
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Title I -~ Section 125(a).
Title II -- Section 271(4).

"’Progoéalz

The bill would amend ERISA to eliminate the 5
percent and 100 percent penalties that can be
assessed against prohibited transactions.

Analysis:

Section 4975 of the IRC provides for a 5 percent
tax against a disqualified person who engages

in a prohibited transaction. An additional tax

of up to 100 percent may be imposed if the trans-
action is not corrected. Section 502(i) of ERISA
gives the Secretary of Labor similar sanctions
against a party-in-interest who engages in a pro-
hibited transaction involving any plan not covered
by section 4975 of the IRC.

The bill does not provide the authority to impose
any tax or sanction comparable to section 4975
of the IRC and 502(i) of ZRISA.

Assessment:

The Department is concerned that without some
penalty provision, there may not be sufficient
deterrent against engaging in prohibited trans-~
actions. The Department opposes this proposal.

-39~
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U.S. DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
WASHINGTON

Honorable Harrison A, Williams, Jr.
Chairman

Comnittee on Human Resources
United States Senate

Washington D, C. 20510

Dear Mr. Chairman:

This is in response to your request for the views
of the Department of Labor with respect to S. 3193,
the "ERISA Paperwork Reduction Act." We believe
that the objectives of the bill have already been
implenented administratively, or are in the process
of being so implemented. We therefore do not
believe the legislation is necessary at this time.

S. 3193 is aimed at reducing the administrative
costs and reporting requirements incurred by
pension plans in complying with ERISA. S. 3193
would require: (1) that tax-gualified plans
obtain determination letters from the Internal
Revenue Sexvice (IRS) at the time the plan is
created; (2) that Form EBS-1 (this Department's
plan description form) be combined with the IRS's
Forms 5300 and 5301 (which are tax qualification
forms that require plan descriptions); (3) that
the filing requirement for full annual reports
be altered to require that only twenty percent
of the plans file complete reports in any one
year (plans would file an "annual" (complete)
report once every five years and a simplified
form during the other four years); and (4) that
the Department and the IRS develop a booklet

to assist small plans in complying with ERISA.
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The Department has taken considerable administra-
tive action in the last 18 months to limit the
paperwork burden on plans. Our objective is to
require plans to supply only that information
which is necessary for the Department to meet

its statutory role of protecting the retirement
income of participants and beneficiaries. We

have announced that we intend to propose to elimi-
nate entirely the requirement for filing the Form
EBS-1 (plan description). In addition, the Depart-
ment and IRS have agreed in principle to develop
a cyclical filing program for certain smaller
plans; we envision a program in which full finan-
cial reports would be required only once every
three years.

The Department has developed several informational
aids, for both small and large plans, addressing
specific problems and providing general assistance.
We will continue to develop such aids.

We agree with the objectives of S, 3193. However,
we believe that enactment of this legislation

is now unnecessary because of the administrative
steps taken in the last 18 months, and the steps
about to be taken, to meet its objectives.

The Office of Management and Budget advises that
there is no objection to the submission of this
report.

Sincerely,

Secretary of Labor
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I Senator WiLLiams. We will have your presentation now, Senator
nouye.

Senator Javits. Before our colleague starts, I want to say that I
have the greatest regard and personal friendshi{) for Senator Inouye
and Senator Matsunaga. Unfortunately at 12 o’clock I have a ranking
member meeting of the Republicans. I will have to attend that. I hope
you will forgive me.

Senator WrLrLiams. We are very pleased to welcome you, Senator
Inouye and Senator Matsunaga, and your friends from the State, and
we look forward to this question that you bring us, and we promise
that we will search out the answer.

STATEMERT OF HON. DANIEL K. INOUYE, A U.8. SENATOR FROM
THE STATE OF HAWAII; ACCOMPANIED BY DR. JOSHUA
AGSALUD, DIRECTOR, DEPARTMENT OF LABOR AND INDUSTRIAL
RELATIONS; MS. PATRICIA PUTNAM, ASSOCIATE DEAN, SCHOOL
OF MEDICINE, UNIVERSITY OF HAWAII; MARIO RAMIL, ATTOR-
NEY GENERAL'S OFFICE, STATE OF HAWAII; ORLANDO WAT-
ANABE, DIRECTOR, DISABILITY COMPENSATION DIVISION,
DEPARTMENT OF LABOR, STATE OF HAWAII; AND VAN HORN
DIAMOND, EXECUTIVE SECRETARY/TREASURER, HAWAII
STATE FEDERATION OF LABOR, AF1~CIO

Senator INouye. Mr. Chairman, I would like very much before pro-
ceeding with the testimony, on S. 1380, to request that my statement
on S. 250, which relates to private disability benefit plans, be made
a part of the record at this time.

Senator WirLriams. Yes, of course, :

Senator INouve. Before proceeding, Mr. Chairman, I am pleased
to introduce to the committee the following citizens from the State
of Hawaii. Dr. Joshua Agsalud, director, Department of Labor, and
Industrial Relations, State of Hawaii; Ms. Patricia Putnam, asso-
ciate dean of the school of medicine, University of Hawaii; Mr. Mario
Ramil, attorney general’s office, State of Hawaii; Mr, Orlando Wata-
nabe, director, disability compensation division, Department of Labor,
State of Hawaii; and Mr. Van Horn Diamond, executive secretary/
treasurer, Hawaii State Federation of Labor, AFI~CIO.

On behalf of my distinguished colleague, Senator Matsunaga, 1
would like to thank you for this opportunity to testify in favor of this
measure which we introduced.

Mr. Chairman, I realize that most of the issues involved in this
matter have been addressed by the panel, and by members of the Labor
Department, so with your permission, may I'request that my statement,
including an editorial which appeared in the Honolulu Star Bulletin,
and a copy of the speech which was presented by the majority leader of
the Senate of the State of Hawaii, be made a part of the record.

Senator WiLLrams. They certainly will be.

[The prepared statement of Senator Inouye and the information
referred to above follows:]
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STATEMENT OF SENATOR DANIEL K. INOUYE BEFORE JOINT HEARING OF
SENATE FINANCE COMMITTEE AND SENATE HUMAN RESOURCES COMMITTEE,
AUGUST 15, 1978, ON S. 250,
HR. CHAIRMAN:

I AM PLEASED TO APPEAR BEFORE YOU TODAY TO TESTIFY IM
FAVOR OF S. 250, LEGISLATION WHICH I INTRODUCED TO CORRECT
AN INJUSTICE BUILT INTO MANY PRIVATE DISABILITY BENEFIT PLANS.

DURING THE LAS% TEN YEARS, CONGRESS HAS INCREAS;D SOCIAL
SECURITY BENEFITS BY ALMOST 120 PERCENT, TO HELP THE AGED AND
DISABLED COMBAT INFLATION. BUT MANY HUNDRED THOUSANDS OF
THE NATION’S DISABLED SIMPLY DO NOT RECEIVE THE ADDITIONAL
FUNDS WHICH CONGRESS HAS DEEMED NECESSARY TO MEET TOhAY'S CoST

OF LIVING, AND MUST WATCH THEIR PURCHASING POWER DIMINISH AS

THEY FIND THEMSELVES ON FIXED INCOMES.
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THIS INEQUITY STEMS FROM THE SO-CALLED “OFFSET” FEATURE

v
BUILT INTO THE MOST COMMON TYPE OF PRIVATE DISABILITY
INSURANCE, WHERE THE AMOUNT OF PRIVATE INSURANCE
BENEFITS _DECREASES DOLLAR FOR DOLLAR AS SOCIAL SECURITY
'BENEFITS INCREASE. INSTEAD OF INCREASING THE MONTHLY
INCOME OF THE DISABLED ON THESE "OFFSET” PLANS, SOCIAL
SECURITY BENEFIT INCREASES REWARD THE INSURANCE COMPANIES
ADMINISTERING THE PLANS, BY LOWERING THE AMOUNT OF MONEY

THEY MUST PAY TO DISABLED WORKERS. THIS OBVIOUSLY

SUBVERTS THE PURPOSE OF COST-OF-LIVING ADJUSTMENTS.
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AS OF JULY OF 1974, ALMOST TWO-FIFTHS OF THE
WAGE AND SALARY WORK FORCE IN THE UNITED STATES
HAD PROTECTION AGAINST THE RISK OF LONG-TERM
DISABILITY THROUGH NON-GOVERNMENT ARRANGEMENTS.
MANY OF THESE INSURANCE PLANS CONTAINED THE "OFFSET”
;EATURE, WHICH, INSURANCE COMPANIES ARGUE, MADE THEIR
LOW COST POSSIBLE. BUT IN RECENT YEARS, THE RATE
OF INFLATION HAS TAKEN AN UNEXPECTEDLY SHARP UPWARD
TURN, WHICH CONGRESS HAS ATTEMPTED TO COMPENSATE WITH
COST-OF-LIVING INCREASES IN SOCIAL SECURITY BENEFITS.
THESE INCREASES ARE UNDOUBTEDLY MOST NECESSARY TO THOSE

WHO DEPEND ON THEM.
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DISABLED WORKERS, BY DEFINITION, ARE LESS ABLE TO
SUPPLEMENT THEIR INCOMES THAN OTHERS, AND HAVE NO
RECOURSE AGAINST A FIXED INCOME. TO REALIZE, THEN,
THAT THESE BADLY NEEDED INCREASES DO NOT REACH THE
MAJORITY OF DISABLED WORKERS BUT INSTEAD FORM LARGER
PROFITS FOR INSURMCE COMPANIES 1S DEEPLY DISTURBING.

MANY DISABLED WORKERS WHO MUST RECEIVE CONSISTENT
MEDICAL TREATMENT ARE FEELING A GROWING FINANCIAL
BURDEN. ONE CONSTITUENT HAS DESCRIBED THE BRIEF LETTERS
INFORMING HIM OF REDUCTIONS IN HIS INSURANCE BENEFIT THAT

HE RECEIVES EACH TIME SOCIAL SECURITY BENEFITS INCREASE.
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A CANCER VICTIM WHO MUST UNDERGO CHEMOTHERAPY EACH WEEK,
HE IS FINDING IT MORE AND MORE AND MORE DIFFICULT TO MAKE
ENDS MEET. IT IS UNTHINKABLY CRUEL THAT A DISABLED
PERSON MIGHT FIND IT NECESSARY TO HALT NEEDED MEDICAL
TREATMENTS IN ORDER TO PAY THE GROCERY BILLS.

IN 1974, THE EMPLOYEE RETIREMENT INCOME SECURITY ACT
WAS PASSED TO PREVENT “OFFSET” PROVISIONS IN PRIVATE
PENSION PLANS, AS MANY -RETIRED EMPLOYEES FOUND THEMSELVES
ON FIXED INCOMES. THE INEQUITIES OF OFFSET PROVISIONS IN
PRIVATE LONG-TERM DISABILITY INSURANCE PLANS HAVE ONLY
RECENTLY BECOME WIDELY KNOWN, AS THE ACCELERATING RATE OF

INFLATION PUT AN UNBEARABLE SQUtEZE ON DISABLED WORKERS.



199
-6-
A SIMILAR PROBLEM TO THAT WAS SOLVED BY THE PASSAGE OF
THE EMPLOYEE RETIREMENT INCOME SECURITY ACT, I BELIEVE THAT
THIS INJUSTICE IN PRIVATE DISABILITY INSURANCE CAN BE
SOLVED IN A SIMILAR FASHION.

MY BILL, S. 250, WILL REMEDY THIS INJUSTICE; IT WILL
PREVENT SOCIAL SECURITY COST-OF-LIVING IMCREASES FROM
BECOMING WINDFALLS TO INSURANCE COMPANIES. IT AMENDS THE
1974 EMPLOYEE RETIREMENT INCOME SECURITY ACT AND THE
1954 INTERNAL REVENUE CODE BY PROHIBITING THE ACCRUAL OF
THE INCREASED SOCIAL SECURITY BENEFITS TOWARD DEFRAYING,
REDUCING, OR SUBROGATING THE BENEFITS OWED RECIPIENTS UNDER

PRIVATE INSURANCE COMPANIES.
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BY FREEZING THE "OFFSET” OF INSURANCE PLANS PROVIDING
DISABILITY BENEFITS, CONGRESS WILL ENSURE THAT DISABLED
WORKERS WILL RECEIVE THE INCREASES IN%ENDED TO AID THEM,
PREVENTING INSURANCE COMPANIES FROM MAKING AN EASY
PROFIT WHILE THESE POLICY HOLDERS SUFFER.
IT IS MY SINCERE HOPE THAT THIS COMMITTEE WILL ACT
EXPEDITIOUSLY ON THIS MEASURE; WE HAVE WAITED TO RECTIFY

THE WRONG DONE DISABLED WORKERS LONG ENOUGH.
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STATEMENT OF SENATOR DANIEL K. INOUYE BEFORE THE JOINT
HEARING OF THE SENATE FINANCE COMMITTEE AND THE SENATE
HUMAN RESOURCES COMMITTEE, AUGUST 15, 1978, ON S. 1383,
MR. CHAIRMAN:

MY ESTEEMED COLLEAGUE SENATOR SPARK MATSUNAGA AND
I WOULD LIKE TO THANK YOU FOR THIS OPPORTUNITY TO
TESTIFY IN FAVOR OF S, 1383, LEGISLATION WE INTRODUCED
TO INSURE THAT THE STATE OF HAWAII’'S PREPAID HEALTH
CARE ACT WILL BE INCLUDED IN THE CATEGORY OF LAWS

EXEMPT FROM THE PREEMPTION PROVISION OF THE EMPLOYEE

RETIREMENT [NCOME SECURITY ACT OF 1974.

33-543 O - 78 - 14
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AFTER SEVERAL“YEARS OF DEBATE, IN JUNE OF
1974 THE HAWAII STATE LEGISLATURE ENACTED THE PREPAID
HEALTH CARE ACT, AND HAWAII BECAME THE FIRST STATE
IN THE NATION TO ENACT A COMPREHENSIVE SCHEME OF
MANDATORY EMPLOYEE HEALTH INSURANCE. THE ACT REQUIRES
EMPLOYERS [N THE PRIVATE SECTOR TO CONTRIBUTE AT LEAST
ONE HALF THE PREMIUM COST OF A MINIMUM HEALTH BENEFIT
PACKAGE TO REGULAR EMPLOYEES WHO WORK 20 HOURS OR MORE
PER WEEK. EMPLOYEES MAY HOT CONTRIBUTE MORE THAN 1.5

PERCENT OF THEIR SALARIES TOWARD THE PLANS.
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GRADUALLY EXPANDED, TODAY THE BENEFIT PACKAGE INCLUDES
VARIOUS MEDICAL ANB HOSPITAL BENEFITS, SUCH AS MATERNITY
AND MENTAL HEALTH CARE, AND MOST RECENTLY, TREATMENT OF
ILLNESSES RESULTING FROM ALCOHOLISM AND DRUG ABUSE.
HEALTH PLANS NEGOTIATED UNDER COLLECTIVE BARGAINING
AGREEMENTS ARE EXEMPT FROM THE ACT AS IT WAS FELT THAT
SUCH NEGOTIATED BENEFITS ARE MORE LIBERAL THAN THOSE
REQUIRED UNDER THE ACT. IN EXPECTATION OF THE ENACTMENT
OF A NATIONAL HEALTH PLAN, THE PROVISIONS OF HAWAII'S

STATUTE ARE WRITTEN TO TERMINATE UPON THE ENACTMENT OF

SUCH A NATIONAL PLAN.
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AT THIS POINT, 95 TO 98 PERCENT OF ALL HAWAII
RESIDENTS HAVE SOME FORM OF HOSPITAL-MEDICAL INSURANCE ,
MOST INCLUDING PROTECTION AGAINST CATASTROPHIC ILLNESS.
THIS INDICATES THE SUCCESS OF THE ACT IN ACCOMPLISHING
ITS OBJECTIVE, AS IN 1971 MORE THAN 17 PERCENT OF THE
UNEMPLOYED IN HAWAII DID NOT HAVE REGULAR MEDICAL
INSURANCE, FURTHERMORE, ALTHOUGH THERE IS A-PROVISION
IN THE ACT FOR PREMIUM SUPPLEMENTATION FROM STATE
REVENUES, EMPLOYERS HAVE NOT SUFFERED ANY SIGNIFICANT
ECONOMIC DIFFICULTIES IN COMPLYING WITH THE LAW UNAIDED,

—- AND FEW HAVE REQUIRED PREMIUM SUPPLEMENTATION.
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THE LAW HAS ALSO STIMULATED GROWTH OF THE INSURANCE
INDUSTRY IN HAWAII. TWO LOCAL NON-PROFIT CARRIERS,
THE HAWAIT MEDICAL SERVICE ASSOCIATION AND THE KAISER
FOUNDATION HEALTH PLAN, HAVE BEEN CHOSEN BY A
SUBSTANTIAL NUMBER OF EMPLOYERS. THE BALANCE OF THE
STATE POPULATION RECEIVES MEDICAL CARE BENEFITS FROM
COMMERCIAL INSURERS, SPECIAL INDUSTRIAL PROGRAMS,
MEDICARE, AND CHAMPUS.

WHEN THE CONGRESS AND THE ADMINISTRATION BEGIN
DRAFTING LEGISLATION EMBODYING A NATIONAL HEALTH
INSURANCE PLAN, WE WOULD DO WELL TO EXAMINE HAWAII'S
LAW, AS IS STATED IN THE HONOLULY STAR-BULLETIN OF

AUGUST 3, 1978.



WITH YOUR PERMISSION, MR. CHAIRMAN, I WOULD LIKE TO
HAVE THIS EDITORIAL MADE PART OF THE RECORD AT THIS
POINT. HAWAII, I BELIEVE, COMES CLOSEST TO FOLLOWING
PRESIDENT CARTER'S TEN PRINCIPLES FOR A NATIONAL
HEALTH PLAN. THE STATE HAS ACHIEVED NEARLY UNIVERSAL
HEALTH COVERAGE WITH VERY LITTLE OUTLAY BY THE STATE
GOVERNMENT, WITH FREE ENTERPRISE CARRYING MOST OF THE
WEIGHT, WITH INDIVIDUALS RETAINING FREEDOM OF CHOICE IN
SELECTING HEALTH CARE PRACTITIONERS, AND WITH EFFECTIVE
COST CONTAINMENT BY THE MAJOR LOCAL CARRIERS. THUS,
HAWALI’S LAW FITS THE PRESIDENT'S STANDARDS PRECISELY

AND DEMONSTRATES THEIR MERIT.
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BUT THE LEGAL STATUS OF THE HAWAII PREPAID HEALTH
CARE ACT, PERHAPS THE MOST PROGRESSIVE AND COMPREHENSIVE
STATEWIDE HEALTH INSURANCE PROGRAM IN THE NATION, IS
CURRENTLY IN JEOPARDY, FOLLOWING A SUCCESSFUL FEDERAL
DISTRICT COURT CHALLENGE MADE UNDER ERISA BY THE
STANDARD OIL COMPARY OF CALIFORNIA, THE U.S. DEPARTMENT
OF LABOR HAS TAKEN THE POSITION THAT UNDER ERISA’S
CURRENT STATUTORY LANGUAGE, THE ACT MUST BE PREEMPTED
WITH RESPECT TO THOSE EMPLOYERS WHO ARE ENGAGED IN
COMMERCE, OR IN AN INDUSTRY OR ACTIVITY AFFECTING

COMMERCE.
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IN RENDERING HIS NOVEMBER 11, 1977 DECISION ON THE

CASE, JUDGE CHARLES B. RENFREW STATED:

“IT TROUBLES THE COURT, AS IT TROUBLES DEFENDANTS,

THAT CONGRESS PREEMPTED STATE HEALTH INSURANCE

LAWS APPARENTLY WITHOUT SPECIFIC DISCUSSION OF

THE NEED FOR SUCH A STEP., THE WORKERS WHOM ERISA

WAS PRIMARILY INTENDED TO PROTECT MAY BE BETTER

OFF WITH STATE HEALTH INSURANCE LAWS THAN WITHOUT

THEM, AND THE EFFORTS OF STATES LIKE HAWAII TO

ENSURE THAT THEIR CITIZENS HAVE LOW-COST COMPREHENSIVE

HEALTH INSURANCE MAY BE SIGNIFICANTLY IMPAIRED BY

ERISA’S PREEMPTION OF HEALTH INSURANCE LANS.
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FEDERAL LEGISLATORS SHOULD HEED THE ADMONITION
THAT JUSTICE BRANDEIS ADDRESSED TO THE FEDERAL
COURTS:

'TO STAY EXPERIMENTATION IN THINGS SOCIAL
AND ECONOMIC IS A GRAVE RESPONSIBILITY.
DENIAL OF THE RIGHT TO EXPERIMENT MAY BE
FRAUGHT WITH SERIOUS CONSEQUENCES TO THE
NATION. IT IS ONE OF THE HAPPY INCIDENTS
OF THE FEDERAL SYSTEM THAT A SINGLE
COURAGEOUS STATE MAY, IF ITS CITIZENS
CHOOSE, SERVE AS A LABORATORY, AND TRY
NOVEL SOCIAL AND ECONOMIC EXPERIMENTS
WITHOUT RISK TO THE REST OF TIHE COUNTRY.'”

THE PRIMARY FOCUS OF THE DEBATE SURROUMDING THE
PASSAGE OF ERISA WAS CLEARLY HOT THE ENACTMENT OF A

NATIONAL HEALTH INSURANCE PROGRAM AND, ACCORDINGLY,
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ERISA DOES NOT ESTABLISH STANDARDS THAT ARE IN ANY
WAY COMPARABLE TO HAWAII'S STATUTE. OUR BiLL, S. 1383,
WOULD SPECIFICALLY MODIFY ERISA SO AS TO PROVIDE THAT
INNOVATIVE HEALTH INSURANCE LAWS SUCH AS HAWAII'S YOULD
BE TREATED IN THE SAME MANNER AS DISABILITY INSURANCE
LAHS, WORKER’S COMPENSATION LAWS, AND UNEMPLOYMENT
COMPENSATION LAWS, AND THEREBY BE EXCLUDED FROM
PREEMPTION,

IN ALL CANDOR, [ FEEL THAT THERE MAY BE MORE
DESIRABLE SOLUTIONS TO THE HAWAII PREPAID HEALTH CARE
ACT/ERISA CONFLICT, AS ALL AVENUES HAVE NOT BECN FULLY

EXPLORED.,
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I WOULD FULLY AGREE WITH SENATOR WILLIAMS THAT THIS
IS A VERY COMPLEX ISSUE AND THAT IT WILL TAKE A
SIGNIFICANT AMOUNT OF TIME AND STAFF RESOURCES TO » -
RESOLVE. ACCORDINGLY, I WAS PARTICULARLY PLEASED BY
HIS RECENT.PROPOSAL TO ME THAT "ALTHOUGH WE COVER
THIS SUBJECT FULLY IN OUR UPCOMING HEARINGS, WE NOT
-ATTEMPT TO ENACT CHANGES RESPECTING ERISA’S PREEMPTION
OF STATE LAWS DURING THIS SESSION OF CONGRESS. HOWEVER,
AS PART OF NEXT SPRING’S ERISA LEGISLATIOH, I WILL

CERTAINLY WORK TO INCLUDE APPROPRIATE PREEMPTION

CHANGES AS PART OF THAT LEGISLATIVE PACKAGE.”
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IT IS OUR SINCERE HOPE THAT THE COMMITTEE WILL
ACT EXPEDITIOUSLY ON THIS MATTER, AND HELP TO SAVE
WHAT IS ONE OF THE MOST INNOVATIVE AND SUCCESSFUL
STATE HEALTH INSURANCE PROGRAMS IN THE NATION FROM
TERMINATION DUE TO AN INADVERTENT LEGISLATIVE
OVERSIGHT IN DRAFTING ERISA. AS JUDGE RENFREW STATED,

THE REMEDY "IS NOT IN THIS COURT BUT IN CONGRESS.”



213

|

JHonolulu Star-Bulletin

Pbbded by Geren Pecix Corparetron .

CHINN HO, Cratman
PHILIP T. GIALANELLA, rusisnes '

PAUL T. MILLIR 18, a330CIaTE Pusiriet {
|

A, A, SMYSER JOKN {1, SIMONODS
P, térm ol Poge Moreguy Lo

ALIXANDER ATHERTOM, ratsotet

i

(doia l Tdwerdy, 20 Siviam 1o e Pubidee Cla
=y {ow Sarbere Mergan, totey Léee Chorle Ll
Bunnis Badersen, Coy Fovw AIIE Kwen, Somin e ¥ Whetian one Corl
Timmarmen, 31rre (biey (ouo ol Poge |
B
.

Pbided o1 003 Copion bovks 08 . Memeide Nawe- #8413
Thursdoy, Auguer 3, 1978

Hawaii Health Plan:
Could Be a Guide

Cntics of President Carter's 10 standards for national
health insurance ought to take 8 look at Hawasi before they
sell toe loud.

We may be the single state thal comes closest to embody-
ing the principles in action — and they work pretty well.

What gaps exist in lucal health care insurance can be
clased by expanding present insurance services — no need
o provide new ones.

From 95 to 98 percent of all residents of the state have
hospital-medical insurance of some kind, and most of this
ncludes some form of protection against catastrophic iil-
ness. The big gap is a lack of coverage for chronic sliness
that needs long-term nursing home care.

Pnivate insurance organizations are the major providers
of our health insurance. The Hawail Medical Service As-
socialion IHMSA) covers 510,000 residents, the Kaiser Per-
manente Medicsl Care Program covers 110,000, and 60,000 |
more persons are covered under other privale insurance.
programs. !

tn addition, the federal government provides direct:
health care 10 56.000 military personnel, cavers 70,000 mili-

A2

‘The state o150 is estimated o have a gap group of some '
23 0U0 immigrants. persoos who work less than 20 hours a
week and persons with assels 100 great to qualify for Medi-
ta1d who have no health insurancé. They could buy.plans
{rom esther HMSA or Kaiser but have not. '

The single stroke that brought Hawsali closest 10 univer-
sa]l corverage was the 1974 state legislative act mandating
cmpluyers of even a single employee 10 provide health
insurance for every employee who works 20 hours a week
e muore and his dependents. Employer and employee share
the cosl, with the employee charged no more than LS per-
cvnt of his annual income. KMSA and Kaiser are the tig-
gest provaders of this service. but some big firms like Sears
Rocbuck self insure . ’

To oversee compliance with this plan. the state govern-
ment added only about a dozen ¢mployes to the Depart-
ment of Labor slalf aiready monitoring temporary disabil-
11y Insurdnce

Hawan's move to compliance with the 1974 law was rela.
tinely painless because private health lnsurance in the
stute already was widespread. This had been stimulated in
part by 8 1945 pcoposal for 3 territorial government heaith
wnsurance plan The mave ai the time was considered ex-
temely radical and failed 10 pass the Legislature. It did.
however, stimulate the medical profession’s support of
H\ISA and later acceptance of the Kaiser Plan in the com-
munity ,

There (s evidence that Hawail also has better medical
coat control than the rest of the nation, as well as wider
coverage, HMSA, lor instance, carefully monitors to pre-
vent *hospitali Here hospital days per
1.000 population averuge 390 per year versus 900 nationally,

1IMSA estimates the total spending, private and govern.
munl. fur health services in Hawailj last year was about .
$47 muillion This is 7.3 percent of First Hawaiian Bank's
estimate of $8 644 billion in personal income. National out.
lays are believed Lo be higher even though service is Jess
comprchensive

Hawau thus has achieved nearly universal health cover-
age with very little outlay by the state government, with
free enlerprise carrying most of the load, with individuals
cctaiming free cholce of physicians, and with effective pri-
vate enlerprise cost pohicing by HMSA and Kaiser.,

‘This fus Carter's 10 standards precisely. In addition,
HMSA holds overhead administrative costs to 8 $ percent

ary

ary retired and military dependents under the CHAMPUS . Which probably is an impossible Jow for a government bu-
program, sids 90,000 older citizens with Medicare, and Y -

helps 65.000 medically Indigent with Medics:d. That totats| CM1es of the Curter plan ought to be asked what is s0
up 10 96" 000, which is more than the current esumated |bud 3hout Hawan's coverage. We doubt they will be atje 1o
resident population of some 900.000, The difference is ex. | O™ UP With serious objections that can’t be met by fim.
planed by individusls being covered by more than one |P! expanding the existing coverages. This is a process thyt
prugram. ‘has buen underway here for 30 years anyway. .
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Georgetown University Health Policy Center
Seminar on State llealth Insurance Plans
Mayflower Hotel, Washington, D.C.

Septemberx, 1977

THE POLITICAL PLANNI}NG OF A STATE
N HEALTH INSURANCE PROGRAM

By Senator Donald D. H. Ching
Majority Leader
Hawaii State Senate

The concept of prepaid health care based on mandatory

-
d

employment-related coverage was a brand new idea when first
introduced in the Hawaii Legislature in 1971. It became law
three years later as Act 210 of the 1974 legislative session.

Enactment of our Prepaid Health Care Law climaxed
several years of lively discussion in the Legislature, and
for many of us who supported it, A?t 210 marked yet another
milestone in the growing body of progressive legislation
placed in our statutes since our Islands became a sovereign
state in 1959.

Measured against the national background, the law repre-
sented a significant achievement in terms of social progress.
Yet, while there was much discussion between introduction and
enactmeniL_;he proposal was not widely viewed as politically
controversial by the public at large. As a matter of fact, in
my nearly 20 years of experience in our Legislature, I have
seen a lot more heat generated over issues of considerably

lesser.public import.
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To be sure, there was resistance and opposition from the
traditional opponents of so-called “social legislation." But
there was not the hue and cry that one might expect, considering
the novelty of the concept. ‘

This is not to say that the spectrum of political thought .
in Hawaii does not cover any ground to the right of center.

Let me assure you we do have traditional conservative views
held by many in our State, and I, for one, believe this is a
healthy condition. But to the credit of those who did not
adhere to the concept, their opposition was ot based on the
emotionalism that too often attends and distorts vital public
issues of the day.

I believe the law was generally accepted by the public
because of the kind of political climate we have in Hawaii
and because the law was viewed as a logical extension of the
kinds of programs that were already in effect at the time.

Let me briefly describe our Prepaid lealth Care Law,
then attempt to present an account of its chronological
place in the context of Hawaii's legislative history.

The Act reéuires virtually every employer in the State
to provide regular employees a health insurance program and
to contribute at least one-half the premium cost for thne
employees' coverage. The major categories of employees ex-
cluded are insurance and real estate salesmen paid entirely
by commissions and individuals under 21 working under a

parental relationship.
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The employee's contribution is limited to no more than

-1.5 per cent of his monthly salary. 'A "regular" employee is
‘defined as one who works at least 20 hours a week, excepting
}seasonal hires in llawaii's pineapple industry. —

Health plans negotiated under collective bargaining
agrdements are exempt because such negotiated benefits aie.
for the most part, more liberal in coverage or employer
contributions than required under the Act.

An employer can elect to provide a plan which obligates

. the insurer to either reimburse the expenses of health care
or to directly furnish tHe required health care benefits.
The level of benefits provided nust be equal to or medically
reasonably substitutable for those benefits provided by pre-
paid health care plans of each type -- direct or reimbursed --
which has the largest number of subscribers in the State.
In Hawaii, the standards are thus based on the Kaiser Health
Foundation's Plan I, in the case of direct services, and the
llawaii Medical Service Association's (Blue Shield) Plan 1V,
in the case of reimbursed expenses. Both the Kaiser and HMSA
plans are basic; comprehensive medical plans emphasizing
ambulatory care.

Plans offered by other insurers may be provided, upon
review and approval of a seven-member advisory council com-
prised of consumer, employer, medical profession, and health
plan representatives. .

What kind of coverage is required by our law? Every

qualifying plan must include the following:
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-- 120 days of hospital benefits, plus outpatient services.
. == surgical benefits;'lncludiﬁg anesthesiologist services.
-- medical services, including home, office, hospital
visits, and intensive medical care.
- laboratory, x-ray, and radio-therapeutic services :
necessary fot diagnosis and treatment.
-~ maternity benefits, provided an employee has been
covered for nine months prior to childbirth.
~-- and, under an amendment added last year, substance
abuse benefits for alcohol§sm"and drug addiction,
including outpi%ient serdices and detoxification and
acute care benefits.
The foregoing summarizes the basic provisions of our law.

How, then, did we come to enact what some may view as

an extremely liberal mandatory health insurance program?

First, it should be noted tHat we have a substantial
body of progressive and advanced social legislation in Hawaii.
This is true of our labor laws, our educational system, our
public welfare program, and in our judicial‘system. For
instance, our minimum wage law, wage and hour law, workers“
compensation, temporary disability insurance, and unemploj-
ment insurance programs all have standards comparable to the
highest in the Nation. 1In addition, we also have a public
defender program and a criminal injuries compensation law.
We also have a no-fault insurancerlaw and a medical malprac-
tice law, the latter amended this year to remove the mandatory
feature and to permit doctors the option of forming cooperative

indemnity plans to protect themselves against liability judg-

ments. -4 -

33-549 O - 78 - 18
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Our public assistance program is so liberal it is causing
us severe financial strains -- but that's another story, and.
I won't digress into it, except to note that we eagerly look
forward to federal reform initiatives promised by the Carter
Adpinistration. '

. The political foundation for eventual enactment of
our prepaid health care law was further set during the mia-
sixties in-a program popularly labeled "The New Hawaii;"
adopted jointly by the legislativeu;ajorities and the

Administration. -

-
’

During this period,,dramatic chénges were advanced in
terns of Hawaii's social, economic, and political conditions.
Basically, the stated objective was to enact laws and programs
to insure equal treatment and equal opportunitieq\for all
citizens. If this sounds simplistic, it should bé borne in
mind that Hawaii was pretty much the political domain of the
sugar and pineapple plantation interests up until the end of
World War IXI and that when, for the first time in our history,
we elected a Democratic Governor and Democratic majorities in
both houses of the State Legislature in 1962, there were not
a few who thought the revolution was a;Ahand.

But the changes we sought were achieved in orderly, not
revolutionary, fashion. And thexe was early ferment for novel
and innovative legislation to extend equal opportunity in
basic human concerns to all segments of our society.

It appeared logical to move toward some form of manda-
tory p%epaid health care law. The guestion then was how best

to extend coverage to the uninsured working men and women
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of Hawaii and thereby provide them “equal treatment” as a
matter of social equity. Moreover, how could this be best
achieved without any substantial added costs to the State,
bearing in mind that our centralized system imposes unusually
heavy financial burdens on the State?

N To'determine cost factors and the numbe?s and classes of

enployees in the uncovered "gap group,” a study was commissioned
through the Legislative Reference Bureau, the Legislature's )
principal research arm. Dr. Stefan A. Riesenfeld, former
_ University of California law professor. and a widely recognized
authority oﬁ social legislation, noﬁ counsel to the U.S.
State Department, was selected to do-the research. -Professor
Riesenfeld had prepared an eaflier report for the Legislature
on temporary disability insurance, which study was extremely
valuable to us in enacting our TDI law in 1969.

The Riesenfeld zepdrt, published in 1971, was a thorough
and comprehensive study. Acknowledging the difficulty of
precisely quantifying need, the xeport generally concluded
that, among the State's employed, 11.7 per cent did not have
hospital coveraée, 13.5 per cent lacked surgical coverage,
and 17.2 per cent did not have regular medical insurance.

The existence of a significant number of otherwise
uncovered potential beneficiaries of the proposed legisla-
tion formed the primary policy consideration of the program.
Other factors considered included the rising costs of health
care a?d the need‘to assue the most practical method of en-
suring the financial availability of health care for Hawaii'g
working men and women. Thus, the overall health of our popu-

lation was the over-riding concern; without ensuring the



220

ready accessibility of health care, how could optimum health
care be maintained?

Data‘compiled and analyzed in the report were very
thorough. Sources outside the State included the Health
Insﬁranca Association of America, the Health Insurance .
Institute, the Bureau of Labor Statistics, the Social Security
Administratxon, and the Bureau of the Census. Information .
from State agencies included data from the State Statistician
and the Departments of Taxation, Planning and Economic Develop-
" ment, Social Services and Housing, and Labor and Industrial
Relations. Data was also gathered from labor unions, the
Hawaii Employers Council, the HMSA, Kaiser Foundation, and
through questionnaires mailed to all employers covered by
the Hawaii Cmployment Security Law.

Data used included statistics relative to the following:

-- Population by age levels, ;ivilian and military.

The latter distinction was important because of the sizeable
permanent military presence in Hawaii.

~- Labor force, public and private.

-- Population entited to Medicare.

-- Extent of prepaid health plan coverage for hospital,
surgical, and medical benefits, both for subscribers and
dependents.

-- Size and type of business of private employers.

-~ Medical assistance recipients and expenditures.

As indicated by the sources of data, the full range of

interest groups became involved in the proééss, whether employer

or employee oriented.
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During our legislative comn;ttee hearings, testimony was
presented by representatives of the insurance industry, the
health pxofésslons, the University of Hawaii Schools of
Public Health and Social Work, the Comprehensive Health

Planning Council, and a wide range of individual citizens.

A}

There was very little question as to whether the plan
proposed would be comprehensive or catastrophic in its N
approach. The Riesenfeld report recommended the comprehensive
coverage plan and specifically recommended the Adoption of
prevailing coverages in the state,’wh{éh then became the legal
minimum. This reflected‘the health care habits and patterns
of the State and set a floor without unduly disrupting the
existing schedules of coverage.

The decision to make coverage mandatory was central to
the legislation proposed. Before enactment of Act 210,
voluntary participation was, in ef%ect, the public policy of
the sState. ~ .

As to the question of affordability, the only new cost
factors imposed upon the State were founded upon the admini-
strative requirements of the law and anticipated premium
supplementation. A

Administration of the new program proved to ge quite
easy, as it was smoothly meshed in as a responsibili;y of the
Disability Compensation Division of the State's Department of
Labor and Industrial Relations; Thus, three important employee
benefits programs were placed under one umbrella: the well-

established Worker's Compensation Law; the TDI law passed in

1969; and the 1974 Prepaid Health Care Act. (Incidentally,
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you 'may have noticed that what used to be known as Workmen's
Compensation is now referred to as Workers Compensation in '
our State, reflecting the many similar qqendments we have
adopted consoﬂant to our accepted policy on equal rights.).
Much to.our pleasant surprise, the administrative expenses'
of Act 210 have been comparatively low. Initially, we
authorized 11 new positions in the Disability Compensation
Division, with an appropriation of $250,000 in General

Funds to cover salaries and other expenses. Much to the

. division's credit, Act 210 was implemented with substantially

the existing staff. The first apprbpriation thus lapsed,
and_it was renewed this year at the same annual level on the
expectation that additional personnel will be recruited
during the next biennium.

A feature of Act 210 is a provision for premium supple-~
mentation financed by the State to’ cover employer premium
requirements caused by limits imposed on employee contribu-
tions. This feature subsidizing employer contributions
was included tolprovide a cost protection for marginal
small businesses. Initially, $375,000 was set aside in a
trust fund for premium supplementation. Again, to our
pleasant surprise, there has been little need to supplement
premiums. It's estimated that, to date, only some $20,000 to
$30,000 has been tapped ftoﬁ the trust fund in subsidies.
He;nwhile, the fund is held in an interest-earning status. )

What are the numbers that actually surfaced as a conse-
quence of Act 210? The division reports that about 18,500

employers have thus far been registered. However, the extent
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of newly covered workers has been difficult to establish
because many of the registered employers had voluntary programs
in effect before Act 210, Dr. Riesenfeld has estimated some
40,000 employees were not covefed at the time he conducted

his study. The Disability'COmpensatlon Division is of the
o;;nion that actually more than 40,000 received new

benefits because of the requirement that employers cover at
least half of the premium costs.

Of the 18,500 employers, all put some 1,000 have elected
plans offexed by the Stfte's two maj;r insurers -- HMSA and
Kaiser. The approximately 1,000 employers who have opted
for plans offered by other insurers are the major source of
additional workload upon the division., Each submittal in
this category must be re;iewed by the advisory council.

The advisory council provision serves another purpose.
During the course of legislative hearings on the act, public
health advocates had expressed concern that the required
benefits might be too rigid and unresponsive to changes in
health care over the years. The Prepaid Health Care Advisory
Council provisions were thus added to establish an appropriate
agent to review medical equivalency of benefits.

To conclude, in light of Hawaii's experience, I believe
any national health insurance plan should take into con-
sideration the course that we have opted for. I am confident
the standards we have set would meet any that a federal law
would -impose. As a means of encouraging other states to follow

suif, or to adopt a true state plan such as Rhode Island's,
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I suggest fcderal legislation provide support grants to at

least cover administrative costs and any necessary premium
supplementation expenses. -

Pinally, let me summarize the conditions that led to fhe
successful adoption and implementation of Hawaii's'Prepaid
Heglth Care Act:

1 -- A political climate sympaéhetic to social needs.

2 -- Timeliness in texrms of progressive improvements
to the general body of social legislation already on the books.

. 3 -- A comprehensive study of a state's needs, to arm
proponents with the inférmation necessary to justify the
proposed legislation.

4 -- Open discussion involving all interested elements
within the public.

5 -- The last may be an element not very common to
other jurisdictions, but I believe it was an important con-
sideration in our own deliberations. This is the fact, well
established in our study, that the majority of employees
insured under voluntary plans or through government-employee
programs were covered under plans offered by two major
insurers in the State. Having a clear pattern to follow in
prevailing benefits, it was easier to overcome resistance
against extending similar benefits to all the State's
working men and women.

I hope our experience and the foregoing thoughts
presented for your discussion prove helpful to you in
your own endeavoxs to develop plans for extending health
care hbenefits to all others who need such coverage in
our Nation.

Mahalo.
-
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Senator INouye. May we open ourselves up to questions at this point,
sir? This is just to expedite the hearing. ..

Senator Y)Vmuus. What is the status now, after that court decision,
of the Hawaii law {

Mr. Ramir. The case is now in appeal in the Ninth Circuit Court,
and all briefing has been done. Oral arguments, we do not know when
that will be.

Senator WiLL1aMs. Now, what happened to this health care coverage,
mandated under State law, as a result of the limbo situation you are
in because of that case?

Mr. WaTtanaBe. My name is Orlando Watanabe; I am administra-
tor of the Disability Compensation Division. )

Our posture is tﬁat the Standard Oil case applies to Standard Oil
only, and all other employers are required to comply with our State
law. This is the word that was given to employers in the State, and I
think met with a lot of success, taking this particular posture.

Senator WiLLiams. So your State regulatory agency is continuing to
enforce your State law of these health benefits, is that right ¢

Mr. Waranase. Except for Standard Oil—except against Standard
Oil, I should say.

Dr. Agsarup. My name is Josua Agsalud. I am director of labor for
Hawaii. I would like to say that this particular program is adminis-
tered by the Department of Labor and Industrial Relations, not a regu-
latory agency.

Senator WrLLiams. State Department of Labor?

Dr. Agsarup. Yes, sir.

Senator WiLLiaMs. The Stendard Oil case was in the district court?

Dr. Agsavrup. California District Court. :

Senator WiLLiams. You have not found employers using that as a
base for avoiding your State law? You have continued compliance$

Dr. AgsaLup. Yes, sir. We have had a few inquiries, but we have
maintained our position that Mr. Watanabe just gave.

Senator WiLLiams. Do you have any questions Senator Javits#?

Senator JavrTs. Yes; I have one question.

Will one of you describe for us exactly what has happened ¢

Now, let me first state my own position. I believe in State innovation,
and I believe in encouraging State excellence. Therefore, we would
like to know exactly what are the nuts and bolts of this problem.

In short, what is the roadblock in ERISA to your operation {

Dr. Agsaron. If I may lead off, and I will ask Ms. Putnam here, who
was one of the authors——

Senator Javrrs. Let there be specificity, because in principle I like
what Hawalii is doing very much, and I think Hawaii is to be much
commended.

Now, let us see what else it does. Like they say in the drug business,
what are the side effects

Dr. Agsavon. I. Senator Javits. am at a loss myself on why the U.S.
Department of Labor has taken this position.

We have always said that our prepaid health law should not be part
of the preemption clause, and we have had our discussions with the
U.S. Department of Labor solicitors and officials, and we have main-
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tained that through a preemption argument, or even exemption argu-
ment, that Hawali’s prepaid health law does not fall under the pre-
emption clause.

Ms. Putnam can give you the background on this.

Ms. PurNvam. Mr, Chairman, Senator Javits, one of the anomalous
situations we have found is that on one hand part of the Federal Ad-
ministration really is holding up Hawaii as a potential prototype of
our law being the model for national health insurance. In the 10 points
that come out President Carter’s guidelines for developing national
health insurance, we find we track those 10 points very specifically.

Senator MaTsuNaca. Excuse me, could you speak more directly into
the microphone. ‘

Ms. PurnaM. One of the things that we have done is not to interfere
with private insurance industry, and that is one of the 10 points, to in-
volve the experience of health insurance.

The alternative, if this effort at the congressional level fails, and if
the Ninth Circuit Court of Appeals falls against us, an alternative it
so set up a State plan, which would be very monumental, sort of em-
pire building, rather than the simple but sophisticated system that we
are using now, incorporating the present existing structure of health
coverage in the State.

We like to think of the tens of thousands of members of the work
force who have this benefit now that did not have it prior to 1974, in
the enactment of our prepaid health care law. Those are the people
who will suffer, and by and large those are the underdogs in the labor
force that were referred to earlier by this committee.

Those are the most vulnerable people, the low-income workers. And
for Labor to take a position that these members of the work force should
have a benefit denied, that has been won with so much effort, seems
more than anomalous.

Senator JaviTs. So your alternative is to change this plan in such a
way that it qualifies as & governmental plan. This would require a com-
plete overhaul of the system, and defeat the simplicity and the effi-
ciency with which it operates now. Is that your case?

Ms. Purxam. Very specifically, yes.

Senator Javrrs. Is there any analysis of the specific respects in which
this plan would have to be changed if it were to become a govern-
mental plant

Ms. Purna. The State would become the insurer.

Senator Javits. Has the attorney geenral of Hawaii, or anybody else
made an analysis of the legal effect of changing this plan to a govern-
mental plan?

Ms. Purnam. To my knowledge, that has not been done.

Senator Javits. That has not been done ¥ Well, I wish vou would let
us know, Senator Inouve, because we do not want to burden you.

As vou know, I would be very sympathetic to seeing what we could
do to help. If there is such an analysis, I think it would be very im-
portant for the reason that if we are to carve out an exception, it will
have to be an exception which is not going to involve us in many side
effects, and so the more we know about the plan, specifically in detail,
the better we will be able to consider what exception to carve out.

So I leave that entirely to you, sir.
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Ms. Purnam. We have attached to our testimony a description of
the plan, and of course, we can make available to the staff the laws
and regulations that have been promulgated to administer it.

Senator MaTsuNAGA. In the written testimony, if I might point out
to my colleague, Senator Javits, I think a description of the plan is
made, so that I think by reading the written testimony presented the
committee members might get an 1dea of how it functions.

Senator Javrzs. That is true. I also wanted an analysis, if you have
it, of how the plan would have to be changed in order to be a govern-
mental plan, and then when we draft an exception, which is what you
are seeking, we can be as specific as humanly possible, and avoid as
many side effects as possible.

Senator BENTSEN. I think that is a very valid point, which Senator
Javits is making. But as I understand the legislation proposed by Sen-
ator Inouye and Senator Matsunaga, it is not really carving out new
territory, because you havj now got workmen’s compensation, dis-
ability insurance, and unemployment insurance, where you do not
have preemption and the States have a paramount force in how those
particular plans are drafted. But this is not some great departure from
practices that we have seen in related fields in the past that come
under your jurisdiction as I would assume in your Labor Department
in Hawalii.

Senator INouyE. The Senator is very correct, sir. This issue is not
anything new. As you have indicated, we would like to be treated in
the same manner as disability insurance, workmens’ compensation and
unemployment compensation.

The measure we have introduced does not apply just to Hawaii. It is
notlngtate bill, but it will apply to any State with similar plans that

ualify.
4 Sengtor WiLLiams. It seems to me that we have several different
schemes under our federal system for the interaction of Federal and
State laws.

The first is where Congress has acted by passing legislation that
preempts the field. For example, the Labor-Management Relations
Act occupies the field of labor relations, and States are preempted
from legislating as to the matters and persons covered under LMRA.

The second is where Congress has acted, but has left the states free
to enact additional legislation, as long as it is not inconsistent with
what the Congress has done. Examples would be the Federal minimum
wage law, the Occupational Safety and Health Act, and the Civil
Rights laws. The doctrine of Federal supremacy says that a State may
not, for example, pass a law requiring payment of a lower minimum
wage than the Federal law requires, but a State could require a higher
minimum wage.

The third situation is where the Congress has passed no law, and a
State is, in that situation, of course free to pass any law it wishes,
assuming it does not contravene the U.S. Constitution. An example of
this type would be the field of workers’ compensation laws. There is
no Federal law right now setting standards for workers’ compensation,
and the States have acted.

Under ERISA, the situation is clearly of the first type I mentioned.
And in the general coverage section of ERISA, Congress made it
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clear that ERISA was not to apply to only a few types of plans that
might otherwise have been deemed to be covered by ERISA. These
are plans maintained solely for the purpose of complying with ap-
plicable State laws dealing with workers’ compensation, unemploy-
ment compensation, or disability insurance,

The Hawaii law, though, deals with health care; it requires employ-
ers in the State to provide health care coverage for their employees.
That is different than workers’ compensation, unemployment com-
pensation or disability insurance, and so the preemption question
arises.

Senator MaTsunaca. Mr. Chairman, if I may ask one question of
Bhe panel, this might help clarify a question raised earlier by Senator

avits,

You heard the testimony of Secretary Brown, and in his statement
he said that the Department of Labor is opposed to S. 1383—that is,
the bill introduced by Senator Inouye and myself—because it would
remove the existing ERISA protections with respect to the reporting,
disclosure, and fiduciary responsibilities of health insurance plans.

This appears to be the basis for the objection made by the Depart-
ment of Labor.

Could you state, Mr. Agsalud, whether or not the State law of Ha-
waii meets these objections?

Dr. AasavLup. Yes, sir. I will ask Deputy Attornev General Ramil
to elaborate further, but at this point may I say that I believe the basic
concept of ERISA is to control State laws, and vet there are existing
exemptions which have been mentioned by members of the committee,
workmens’ compensation, unemployment insurance, and so on, and
Senator Inouye has said that we are exempted from that preemption.

My position is why not prepaid health care also? As far as the
statement made by the USDOL, we feel that we are providing and
guaranteeing these protections through our own State government.
Mr. Ramil can elaborate.

Senator Matsunaca. Mr. Ramil ?

Mr. Ramiv. Senator Matsunaga, I think the point is that the Hawaii
Act is a governmental insurance program, rather than employee bene-
fit plan, and therefore the reporting disclosures and fiduciary require-
ments are not necessary, or are not applicable, in that the Hawaii Act
applies to the employer doing business in Hawaii, and not to any
State fund established or maintained by that employer.

The Hawaii Act requires employers to pay at least one-half of the
premium cost, meaning that we do envision use of insurance policies
which is exemﬁted by ERISA, and is backed up by State-administered
fund in case that employer is unable to pay his share of the premium
cost. o=
So, as far as ERISA is concerned, the Hawaii Act has no conflict
with it. :

Senator MaTsunaca. No conflict ¢

Mr. Ramir. Absolutely no conflict. The problem, I believe, Senator,
is that you have a broad preemption provision in ERISA, and the
problem that we have here in this case is that the Department of La-
bor always applies & broad definition to the terms of an employee ben-
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efit plan, and combined, you would come out with the undesirable con-
sequences we have now.

Senator Marsunea. Mr. Chairman, if I may proceed further, we
have a representative of organized labor here, the executive secretary-
treasurer of the Hawaii State Federation of Labor, AFL-CIO, Mr.
Van Diamond.

What is the position of organized labor in Hawaii on this bill before
the committee?

Mr. Diamonp. Senators, as our testimony indicates with the attach-
ments, beginning in January of 1977, by executive board action—

Senator Matsunaga. Could you get the microphone closer to you?

Mr. DiamMonp [continuing]. And then followed up by convention -
resolution of the State Federation Organization in September of 1977
we have gone on record unanimously supporting Hawaii’s prepa.id
health law, and supporting also the proposal that was jointly intro-
duced by yourself and Senator Inouye for its passage.

Senator MaTsunaga. Organized labor is, then, unconditionally sup-
porting the Inouye-Matsunaga bill ¢

Mr. D1aMonp. That is correct. The State AFL~CIO is.

Senator MaTsunaaa. Thank you, Mr. Chairman,

Mr. Chairman, I think this 1s an important point because there has
been some indication that organized labor opposes the proposal. But
where labor is directly affected by Hawaii State law, organized labor
supports the program.

Senator INouYE. Mr, Chairman. \

Senator BENTSEN. Yes, Senator Inouye. .

Senator Inouye. Realizing the hour is upon us, I ask unanimous
consent that prepared statements of the panel members here be made
a part of the record at this point.

Senator BEnTseEN. Without objection.

[The prepared statements of Mr. Agsalud and Mr. Diamend, and
tfhi) repay by Mr. Agsalud to the questions posed by Senator Javits

ollow :
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Re: 8. 1383

Chairmen and Members of the Committee, I thank you for
the opportunity to present this testimony concerning Senate
Bill 1383; I hope you will find it cogent and persuasive.

We are here today to urge the passage of S. 1383 in order to
clarify that state-mandated comprehensive health insurance
plans are not intended to be preempted by ERISA and that

they are to be considered in the same light as all other
governmentally-required insurance programs. At stake is a
unique and innovative plan for providing health care insurance
coverage for virtually all workers and many of their dependents
at a cost which experience has shown to be affordable for

both employees and employers, and which involves only nminimal
administrative costs on the part of government. It is a

plan that works. While universal health insurance continues
to be a subject for debate on the national level, Hawaii

comes very clgse to having it right now. A recent federally-
funded study: concludes that the insurance plans required

by the Hawaii Prepaid Health Care Act combine with Medicare,
Medicaid and individual plans to cover 96 percent of the
civilian population of the State.

1/ Universal Health Insurance in Hawaii, Martin E. Segal Co.,
Federal Contract No. 299-77-0014.
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The Hawaii Prepaid Health Care Act, a summary of which
is provided for your information, has as its purpose a two-
fold objective. First, to provide health care insurance for
workers who were previously unprotected and, second, to
mandate a reasonably adequate level of coverage for those
whose existing plans provided insufficient benefits.

The means by which these objectives are accomplished
are simple. First, all employers are required to provide
prepaid health care coverage to their employees and to pay
at least one-half the premium cost. The coverage may be
from an insurance carrier, a health care contractor or
provider, an approved self-insurance plan, or a collectively-
bargained plan. Workers may be required to pay no more than
half the cost of premiums, but in no event more than 1.5%
of their wages.

Second, the law mandates that the benefits provided
must be egual to, or better than, those provided under the
health care provider or insurance carrier plan having the
most subscribers in the state and must, as a minimum, include
benefits for outpatient care; 120 days per year of hospital
care; medical fees for home, office or hospital visits;
laboratory services; maternity care and substance abuse
treatment.

Perhaps the most important effect of the enactment of
this law has been to mandate adequate, affordable coverage
for the workers at the bottom of the wage scale, particularly
those without union representation. Prior to its passage,
such workers were typically either not covered at all,
offered inferior coverage, or offered coverage at rates
beyond their means. Now, a full-time, 40-hour-per-week
worker earning the minimum wage of $2.65 per hour receives
good coverage at a cost to him or her that, by law, cannot
exceed $1.59 per week, or about $83.00 per year. A 20-hour-
per-week employee, therefore, would only pay about $41.50
per year.

It is the fate of these workers and their families that
is my deepest concern should the Hawaii Prepaid Health Care
Act be ruled to come under the preemption clause of ERISA.
It is they who are most vulnerable to rising medical costs
and who are least able to afford insurance protection. It
was this concern for the working poor--the gap group that
earns too much to qualify for welfare but not enough to
afford medical care-~that let to the passage of our law, as
will now be described by Mrs. Patricia Putman, Associate
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Dean of the University of Hawaii's John A. Burns School of
Medicine., Mrs. Putman participated in the background study
that formed the basis of the law, generally directed the
enacting legislation through the state legislature, and
currently serves on the Prepaid Health Care Advisory Council.

Mrs. Patricia Putman, Associate Dean
John A, Burns School of Medicine
University of Hawaii at Manoa

Thank you for permitting me to offer my support on
behalf of a law for which many individuals and organizations
have devoted years of work and inspiration. The origin of
the Hawaii Prepaid Health Care Act begins, of course, with a
long-felt belief that a means should be found for providing
adequate, affordable health care for all, but the specific
genesis of the law may be found in a short paragraph in a
1967 appropriations act which requested studies of, and if
appropriate, legislative proposals for, increased minimum
wages, temporary disability insurance, and prepaid health
care insurance. In 1971, the study Prepaid Health Care in
Hawaii by Professor Stefan A. Riesenfeld was published by
the State Legislative Reference Bureau and a bill was
introduced designed to implement the study's recommendations.
It was, and is, a unique and pioneering piece of legislation
and like most such legislation it was vigorously opposed by
those who supported the status quo for both philosophical
and economic reasons.

The bill did not pass that year, nor the next, nor the
next. But in 1974, impelled by rising medical costs and the
lack of substantial progress toward national health insurance,
the bill was passed and signed into law as Act 210 of 1974
and became Chapter 393 of the Hawaii Revised Statutes with
an effective date of June 12, 1974.

It is crucial to the understanding of the present
situation to realize that it was during the same three-year
period, 1971 to 1974, that the Congress was working on the
legislation that eventually became ERISA. Because ERISA and
the Prepaid Health Care Act were developed and enacted
simultaneously, neither took the provisions of the other
into consideration, and I offer the personal speculation
that had the Hawaii act become law in 1971, 1972, or even
1973, Congress would have included language such as we now
seek or would have provided by some other means that ERISA
was not intended to preempt such government-mandated
comprehensive health insurance plans,
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It would be =trange, indeed, had Congress really intended
to nullify a law which has favorably impressed many knowledgeable
experts with its success. HEW Region IX, for instance, in
its report entitled Outreach Report on National Health
Insurance (October 1977) noted that the law "has created, in
general, a population that is far more conversant and
knowledgeable in matters related to health insurance than
populations in other parts of the region.” "People,..talk
more easily about alternatives and options," it continued,
"[and] they ([have] a better feel for what National Health
Insurance could or could not do." The report concluded,
"...their collective understanding of a Federal, State and’
private role in the formulation of health insurance policy
would be-valuable” in assessing administration proposals.

Another confirmation of the value of Hawaii's successful
experiment with prepaid health care insurance comes from the
draft of the study alluded to earlier by Dr. Agsalud, which
was conducted by the Martin E. Segal Company under Federal _
Contract No., 299-77-0014. The study, entitled Universal
Health Insurance in Hawaii, developed criteria for the
evaluation of Hawaii's law as a prototype for national
health care insurance. These included coverage, benefits,
équity of financing, equity’ to providers, incentives to
efficiency, acceptability, adaptability, efficiency of
administration, and quality controls. The study found that
"In terms of these criteria, Hawaii ranks quite high. [I]t
is clear that Hawaii has accomplished in large measure what
is being sought for the rest of the country.”

Even the judge who ruled against the state in Standard
0il v. Agsalud noted that "The workers whom ERISA was primarily
intended to protect may be better off with state health
insurance laws than without them, and the efforts of states
like Hawaii to ensure that their citizens have low-cost
comprehensive health insurance may be significantly impaired
by ERISA's preemption of health insurance laws.” He then
cited Justice Brandeis' famous comment, "It is one of the
happy incidents of the federal system that a single courageous
State, may, if its citizens -choose, serve as a laboratory;
and try novel social and economic experiments without risk
to the rest of the country."

This is, indeed, what Hawaii has done with respect to
prepaid health care, and I cannot believe that Congress, in
acting to reform the disgraceful mismanagement and abuse of
pension systems, intended to wipe out this most successful
"novel social and economic experiment.”

33349 O - 78 - I8
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I thank you for your time andiattention. The balance
of the testimony will be by Dr. Agsalud.

Joshua C. Agsalud

Members of the Committee, my summation will be brief,
The Hawaii Health Care Act is under attack because it has
succeeded only too well. It has required certain employers
to provide more benefits--benefits which the people of
Hawaii, through their legislators, have deemed essential--
than these companies are willing to provide on their own.
Having been defeated in the legislative arena, these
employers now seek to have the courts frustrate the will of
the people and they seek your assistance in doing so. Their
case rests on a single issue: Does ERISA prevent the State
of Hawaii from enforcing its Prepaid Health Care Act by
preempting the field of health insurance legislation for the
Federal government? There is nothing in the legislative
history of ERISA to suggest such an intent, but a court
ruling now on appeal holds that such a preemption was
accomplished by inadvertance if not by intention. When
ERISA was enacted, there was no apparent need to specifically
exclude state-mandated comprehensive health insurance laws
from its broad preemption--there were no such laws in
existence. Almost simultaneously, however, such a law did
come into being, and now some form of specific exclusion is
both necessary and appropriate.

Tens of thousands of Hawaii's people are now covered by
adequate health insurance as a direct result of the Hawaii
Prepaid Health Care Act. It would be a bitter irony if
ERISA, a landmark in the struggle to protect the "continued
wellbeing ang security of millions of employees and their
dependents,"—/ were to be used to cripple another milestone
in the same struggle.

The battle in the courts has just begun, and while we
are confident of a final ruling in our favor, the road to
that ruling may consume many years and many thousands of
taxpayer's dollars to reach a conclusion that, with your
help, can be reached in just a few weeks and at almost no
cost by adopting S. 1383 or in some other way clarifying the
status of state-mandated comprehensive health insurance laws
with respect to ERISA,.

2/ ERISA, Section 2{a).
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It is important both to the workers of Hawaii and to
the nation that this important innovation in health care
costs protection is not allowed to die and I respectfully
urge your favorable consideration of S. 1383 or some suitable
alternative,

I will be happy to answer any questions you may have.
Assisting me will be Mr. Orlando Watanabe, Administrator of
my Disability Compensation Division--and, I might add, my
codefendent in Standard 0il v. Agsalud--and Mr. Mario Ramil,
our Deputy Attorney General assigned to that case, as well
as Mrs. Putman, whom you heard earlier.

Attachment
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' HAWAII PREPAID HEALTH CARE LAW

CONCEPT

Mandates subject employers to provide health care coverage to
employees who meet eligibility requirements. While it should
not interfere with protection provided pursuant to collective
bargaining agreements, or lessen protection provided by employer
sponsored plans which are equivalent or more favorable to
employees, it affords protection to workers who do not have, or
bave inadequate coverage against the high cost of medical care.

COVERAGE

Unless an employee claims authorized exemption, subject employer
must provide prepaid health care coverage at the earliest enrollment
date after an employee completes four consecutive weeks of 20 hours
each and earns 86.67 times the State's minimum hourly wage.

(86.67 x $2.65 = $230 per month)

BENEFIT STRUCTURE

Hawaii's health care plan provides for:

Hospital Benefits:

Out-patient care, in-patient care for at least 120 days in each
calendar year covering room accommodations, special diets, general
nursing services, drugs, dressing, oxygen, antibiotics and blood
transfusion services. Outpatient care for use of outpatient
bospital which also provides for surgical procedures and medical
care of an emergency nature.

Surgical Benefits:

Surgical services performed by a licensed physician; reasonable
after-care visits; services of anesthesiologist.

Medical Benefits:

Necessary hohe, office and hospital visits by a licensed physician;
intensive medical care while hospitalized; medical consultations
while confined; diagnostic laboratory services; x-ray films;
radio-therapeutic services.

Maternity Benefits:

If employee has been covered by prepaid health care plan for nine
..consecutive months prior to delivery.
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HAWAII PREPAID HEALTH CARE LA¥W (continued)

Substance Abuse Benefits:

In-patient benefits for detoxification and acute care shall be
1imited in the case of alcohol abuse to three admissions per
calendar year, not to exceed seven days per admission and shall
be limited in the case of other substance abuse to three admissions
per calendar year, not to exceed twenty-one days per admission.

FINANCING

Employee may be required to contribute one-half the cost of
premium, or 1.5 percent of his monthly wage, whichever is less.
Employer pays the balance.

If employer's plan does not provide health care benefits equal

to, or medically reasonably substitutable for, the benefits provided
by prepaid health care plans which have the largest number of
subscribers in the State, the plan shall be in compliance only if
the employer contributes at least half the employee and dependents
cost.

COST CONTROL -~ REIMBURSEMENT OF PROVIDERS

In accordance with Prepaid Health Care contract.

QUALITY CONTROL

None - except as provided by federal and miscellaneous State laws
and control exercised by Health Care Contractors.

HEALTH DELIVERY AND RESOURCES

Depends on contents of health care plan: Kaiser type - emphasis
on prevention of illness and'early detection of disease. HMSA and
Insurance Companies -~ genmerally reimbursement for illness and
sickness which have occurred.

ADMINISTRATION

Disability Compensation Division oversees program - Ensures that
employer's plan meet standards prescribed by law.
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Senate Committee on Finance

The United States Senate

Washington, D. C. 20510

Gentlemen:

Local 142 of the International Longshoremen's and Warehousemen's Unlon fully
supports the purpose, intent, and accomplishments of the Hawail Prepatd Health

Care Act.

Although the ILWU has succeeded in providing adequate health care for its members
through collective bargaining, we are mindful that there are over two hundred
thousand workers in Hawail who do not have unfons to protsct thelr interests in this
area and that these workers {nclude a disproportionats number of low-pald, minfmum
wage employees, It {3 these warkers who most need, and must not be deprived of,
the protection the Prepatd Health Care Act provides.

These workers are now assured of comprehensive health care benefits at a cost they
can afford, thereby fmproving the health and well-being of the entire community,

We commend the legislators of Hawail for their courage and foresldht in enacting

August 4, 1978

this law and urge your prompt and favorable consideration of S. 1383,

CD:bw

Respectfully submitted,

Car) Damaso, Pres{dent
ILWU LOCAL 142

cc: Joshua Agsalud, Director - Hawall State Department of Labor

howu
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The Honorable Harrison A. Williams
Chairman, Subcommittee on Labor
Compittee on Human Resources

The United States Senate
Washington, D.C. 20510

The Honorable Lloyd Bentsen
Chairman, Private Pension Plans and
Employee Pringe Benefits

Senate Committee on Finance

The United State Senate

Washington, D.C. 20510

Gentlemen:

My name is A. Van Horn Diamond, Executive Secretary-
Treasurer of the Hawaii State Federation of Labor, AFL-CIO.
I am present here today and authorized to represent Hawaii's
State AFL-CIO organization for four reasons:

(1)

(2)

(&}]

(4)

In response to the requests to testify for S. 1383
by Hawaii's U.S. Senators Daniel K. Inouye and
Spark N. Matsunaga, as well as Dr. Joshua Agsalud,
Director of Bawaii's State Department of Labor &
Industrial Relations.

As Executive Secretary-Treasurer of the State
AFL-CIO who happens also to be a board member of
the Hawaii Medical Services Association, it was
felt my comments would be beneficial to protecting
the Hawaii Prepaid Health Care Law.

The Hawail Prepaid Health Care Act can serve as a
possible model for a National Health Care system.

The Hawaii State Pederation of Labor, AFL-CIO, by
Executive Board action (January 31, 1977) and by

State Convention Resclution (unanimously adopted

September 10, 1977) opposes Hawaii's Prepaid

33 549 272
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Page 2

Health Care Law being pre—-empted by Federal applica-
tion of pre-emptive authority under ERISA; and,
supports exempting Hawaii's statute as proposed by
8. 1383.

The legislative history of the Hawaii Prepaid Health
Care Act is a moving story of a concerned and compassionate
Hawaii State Legislature; of a State Legislature decisively
enacting legislation to meet a vital need of the citizens of
Hawaii. It is also a story of patience and patience lost.

~ Of patience, awaiting the enactment of a Pederal law
by the Congress relating to National Health Insurance.
Clearly, this is a need perceived and known by our
State legislators; a need vital to the general well-
being of our people.

- Of patience lost, by the continued inability of the
Congress to enact such legislation,., even as health
care cost were unaccountably and substantially
increasing.

Indeed, this is also the story of a State government and
public concerned, perhaps disturbed, that those under any health
care plan or of those covered, in some way, had inadequate health
care {benefit) coverage; had inadequate protection to meet the
known and spiraling costs of medical care, including the possibi~
lity of catastrophic loss.

Confirmation of this concern is succinctly stated in the
1974 state of Findings & Purpose relating to the Hawaii Prepaid
Health Care Act.

"Section 393-2. PINDINGS AND PURPOSE. The cost of
nedical care in case of sudden need may consume all or

an excessive part of a person's resources. Prepaid
health care plans offer a certuin measure of protection
against such emergencies. It is the purpose of this
chapter in view of the spiraling (sic) cost of comprehen-
sive medical care to provide this type of protection for
the employees in this State. Although a large segment of
the labor force in the State already enjoys coverage of_
this type either by virtue of collective bargaining
agreements, employar-sponsored plans, or individual initia-
tive, there is a need to extend that protection to workers
who at present do not possess any or possess only inade~-
quate prepayment coverage.
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"This Chapter shall not-be construed to interfere with
or diminish any protection already provided pursuant

to collective bargaining agreements or employer-
sponsored plans that is more favorable to the employees
benefited thereby than the protection provided by this
chapter or at least equivalent thereto."

Further, despite the historical ebb and flow of congres-
sional efforts to consider National Health Care legislation,
Hawaii had hopes that this sort of legisiation might be enacted.
Consequently, Hawaii's State Legislature, in its wisdom, foresaw
legal and administrative problems--if the Congress did enact
such legislation. Therefors, Hawaii's Legislature specifically
included under the Health Care Law a statutory "drop-dead"
proviso, to wit:

"Section 393-51. TERMINATION OF CHAPTER. This chapter
shall terminate upon the effective date of federal

legislation that provides for voluntary prepaid health

care for the people of Hawaii in .a manner at least as
favorable as the health care gzoviaod by this chapter,
or upon the effective date of fedsral legislation that
- provides for mandatory prepaid health care for the
people of Hawaii." (emphasis added).

The Employee Retirement Income Security, I contend, by
no stretch of the imagination, provides voluntary health care for
the people of Hawaii. 1In fact, it does not even provide such
benefits for the people of the United States of America. It does
not now even provide for mandatory prepaid health care.

The effect of Federal pre-emption, under the current and
seemingly strained reasoning of the U.S. Labor Department, robs
the people of Hawaii, possibly the only citizens under the FPlag
of these United States, of any meaningful protection against the
substantial burdens of the spiraling costs of medical care.

. Clearly, this should not be permitted to happen. Indeed,
clear thinking cannot perxrmit this to occur. The only tolerable
pre~emption of Hawaii's Prepaid Health Care Act would be when the
Congress finally and decisively enacts a National Health Care Law.

We respectfully and urgently request the Congress to
enact a National Health Care Act. We ask that the minimum health
care benefits be -at least equal to or, preferably, morxe favorable
than those enumerated in our state statute.
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Thank you for this opportunity to speak for Hawaii's
Prepaid Health Care Law. More importantly, we hope you will
favor S. 1383 so that Hawaii's law and its major purpose(s)
continue--without ERISA pre-emptioﬁ.

The real solution is to aggressively move toward passing
a National Health Insurance Law with benefits comparable, prefera-
bly superior, to those provided by Hawaii's State Law. Until then,
Hawaii's law should be left alone, lest our situation be like a
crab trying to climb out of a bucket only to be pulled back into
the bucket by those inside the bucket.

Thank you.

si

n Di n
Exefutive Secretary-Treasurer

AVHD:em
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Alinilcd Diafcs Donats

ROOK 4, AUSETLL SENATE SUNILDING
WASMINGTON, O.C. 2810
) £34-2004

August 3, 1978

Mr. A. Ven Horn Diamond

Executive Director

Hawaii State Federation of Labor -
5541 Pia Street

Honolulu, Hawaii 96821

Dear Van:

On August 15, 1978, the suibcommittee on Labor of the
Senate Human Resources Comm{ttee and the Subcommittee
on Private Pension Plans and Employee Fringe Benaefits
of the Senate Finance Commitvee, will be holdinf a
joint hearing on Senator Matsunaga's and bill,

~°§. 1383, the proposed amendment to the Employee
Retirement Income Security Act of 1974, which would
insure that the Hawaii Prepaid Health Care Act will
not be preempted by Federal statute.

At our request, a delegation from the Hawaii Sctate Depart-
ment of Labor, including the Director, Dr. Joshua C
Agsalud, will be coming to Washington on that date to
testify before the joint committee hearing.

As you know, this is an extremely important-bill for the
State of Hawaii. For many historical reasons, however,
organized labor at the national level would appear to
adamantly oppose any exemption for the Hawaii act. Accord-
ingly, I feel it would be most .beneficial to the State of
Hawail {f you would be able to come to Washington to
testify on behalf of the Hawaii State Federation of Labor.

I understand that you have already had a number of pre-

liminary discussions with the National AFL-CIO regarding
the importance of the bill to Hawaii and, this combined

with the fact that you are on the Board of Directors of

the Hawaii Medical Service Association, would make your

testimony even more critical.

A

EL K. INCUYE
DKI:jmpl United States 3enator
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Mr. A. Van Horn Diamond
§541 Pia Street
Honolulu, Hawaii 96821

Dear Van:

As you may know, the Sutcommittee on Labor of the Senate
Committee on Human Resources and the Subcommittee on Private
Pension Plans and Employee Fringe Benefits, of which I am a
member, of the Senate Committee on Finance will be conducting
hearings on August 15-17 on pending legislation to amend
P.L. 93-406, the Employee Retirement Income Security Act of
1974 (ERISA).

S. 1383, introduced by Senator Inouye and myself, to
provide for an exemption for the Hawaii Prepaid Health Care
Act of 1974 from the provisions of ERISA; will be included as
a subject of these hearings. Joshua Agsalud and Orlando
Watanabe of the Hawaii State Department of Labor and Industrial
Relations, Mario Ramil Deputy Attorney General, and Patricia
Putman of the University of Hawaii School of Medicine will be
appearing before the joint subcommittee hearing on August 15

Y

to testify in support of S. 1383.

In view of your previous strong support of the Hawaii
Prepaid Health Care Act and your position in the Hawaii State
Federation of Labor, I believe that your testimony in support
of S. 1383 before the joint subcommittee hearings would be a
critically important addition to the testimony which will be
delivered by the above-menticned panel from Hawaii.

I would therefore greatly appreciate your thoughtful
consideration of the possibility of appearing with the Hawaii
panel during the joint hearings on August 15, or in lieu thereof,
submitting a written statement for the hearing record. If you
have any questions regarding the subcommittee hearings, please
do not hesitate to contact me or any member of the Hawaii panel.

Aloha and best wishes.

Sincerely,

aga
committee on Private .
ans § Employee Fringe Benefits
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QGEORAGE R ARIYOSMI
ouagcror

Soveanon

ROGERT C JILKEY
EPUTY O1RECTOR

STATE OF HAWAII
OEPARTMENT OF LABOR AND INDUSTRIAL RELATIONS

928 MILILANI STREET
HONOLULY. MAWAII #8013

August 7, 1978

Mr. A. Van Born Diamond
Executive Secretary-Treasurer
Hawaii State Federation of Labor
Room 216

547 Halekauwila Street

Honolulu, Hawaii 96813

Dear Mr. Diamond:

I will be in Washington on August 15, 1978 to testify
on behalf of S. 1383, which would exempt Hawaii's Prepaid
Health Care Law from ERISA's application.

As Executive Secretary-Treasurer of the Hawaii State
Federation of Labor, you have been one of the foremost
proponents of Hawaii's Prepaid Health Care Law. Your
contacts in Washington are numerous and could be beneficial
in assisting Hawaii to obtain this important exclusion. I
am therefore requesting that you assist our efforts in
whatever way possible. Should your budget and time permit,
your presence at the hearing in support of our position will
be in my opinion improve Hawaii's chances of obtaining
passage of S. 1383.

Sincerely,

Joshua C. Agsalud
Director of Labor d
Industrial Relations



GIORGE R ARIYOSHI JOSHUA C AGSALUO

SOVEANOR SRECTOR
ROBEAY C GILKEY
OAPUTY OIAECTOR
STATE OF HAWAI
DEPARTMENT OF LABOR AND INDUSTRIAL RELATIONS
828 MILILANI STRERY
HOMOLULY, HAWAIL 260813
May 12, 1978
MEMORANDUM
To: Mr. A. Van Horn Diamond

Executive Secretary-Treasurer
Hawaii State Pederation of Labor, APL-CIO

From: Robert C. Gilkey, Deputy Director w—
Department of Labor and Industrial Relatidns
Subject: ERISA
The following is a brief summary of the ERISA problem
on which we will testify in Washington on June 1. We will
appreciate any assistance which you can obtain for us in
securing Congressional support for our position.

Section S14, Employee Retirement Insurance Security Act (ERISA

"...the provisions of this title and Title IV shall
supersede any and all State laws insofar as they may
now or hereafter relate to any employee benefit plan
desc):ribed in section 4(a) and not exempt under section
4(b)..."

This provision of ERISA according to USDOL ruling
would supersede any State law which provides for
employee welfare benefit plans established or
maintained by an employer engaged in commerce.

Comments

The Hawaii State Prepaid Health Care Law requires
employers engaged in business in Hawaii to provide
health care benefits for their employees. The Standard
Oil Company of California balked against a new require-
ment passed by the State Legislature that drug substance
abuse benefits be included in its health care plan.
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Mr. A. Van Horn Diamond
Page 2
May 12, 1978

The employer filed suit in the San Francisco U.S.
District Court claiming ERISA preempted the Hawaii
Prepaid Health Care Law and, therefors, was in its
rights not to comply with the new requirement. The
District Court judge ruled in the employer's favor.
The impact of the decision, if not appealed by the
State, would effectively nullify the protectian pro-
vided the workers of Hawaii from the spiralling costs
of medical and hospital costs. Accordingly, the State
of Hawaii has filed an appeal with the U.S. Ninth
District Court of Appeals, and has also secured the aid
of Hawaii's congressional delegation in introducing an
amendment to exclude a state prepaid health care law
from the purview of ERISA. The appeal and legislative
amendment is pending.
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RELATING TO HAWAII'S PREPAID HEALTH LAW.

. WHEREAS, Hawaii's Prepaid Health Law requires all
employers to provide their enployecl with a partially under-
written health plan; and

WHEREAS, Bawaii's Prepaid Health Law benefits primarily
those workers who are yet to be unionized; and

WHEREAS, Hawaii's Prepaid Law also benefits some local
unions who use its terms as the base for negotiated benefits;
and

WHEREAS, Hawaii's Prepaid Law is presently being challenged
by Standard 0il of California as being preempted by the Pension
Raform Act (1974) also known as ERISA; and

WHEREAS, Hawaii's Prepaid Law can serve as a working model
for proposed National Health Care legislation in the Congress,
provided, it is not preempted by ERISA and/or federal court
interpretation; now, therefores,

BE IT RESOLVED that the EHawaii State Pederation of Labor,
AFL-CIO, strongly support the exemption of Hawaii's Prepaid
Health Law from the ERISA preemption provisions; and

BE IT FURTHER RESOLVED that the State AFL-CIO urge the

Congress, through Hawaii's delegation, to protect Hawaii's
Prepaid Health Law.

Submitted by: HSFL Executive Board

Legislative Committee recommends adoption: Yes X No

Convention Adoption: Yes

Hawail State Federation of Labor, AFL-CIO
Adopted unanimously at its Seventh Biennial
Convention, September 1977.
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Hnsuring} national health
H %-2-7% :

President Carter has opened him-
self up to charges of being not par-
ticularly serious about national
health insurance with his adminis-
tration’s vague pronouncements on
the subject recently.

. Carter's views came in the (orm of
.10 guidelines to Health, Education
and Welfare Secretary Joseph Cali-
fano for developing sn insurance
_program.

AS THE CULMINATION of more
‘than a year of study by a special
administration task force, the guide-
lines lack substance.
. They commit Carter to compre-
hensive heaith-care coverage for all
* Americans ~ with a significant role
,for the private insurance industry (a
_point with which we concur). But
that is nothing new.

What is new is that Carter intends
‘to spend no additional (ederal money
on such & program until fiscal 1983,
which would be near the end of his
second term — Uf he is re-elected.

Even then, he wants a plan that
would be put into effect gradually.
This has caused Senator Edward
Kennedy, the leading health insur-
ance advocate on Capital RHill, to
break with ‘the president. Kennedy
and a number of organizations work-
ing for a comprehensive program
worry that with an incremental ap-
proach. opponents would have re-
peated opportunities in Congress to
undermine the system.

Kennedy now plans to submit his

33-548 O - 78 - 17

own legisiation later this year snd
hopes it will come up for a Senate
vote before the end of 1980.

The subject is obviously complex;
health care is the third largest
industry in America.

Yet Democratic presidents since
Harry Truman have endorsed the
concept of national heslth insurance.
The Carter administration is not
dealing with new ideas. Thus its un-
willingness ‘to commit ltself to
specifics and to a {aster pace at this
late stage is disappointing.

HAWAII SHOULD BE among
states ieas )
the con wlay since he
insurance co g
ready ranks among (h¢ com-
e - A

Q required
aAlfImployers W SeT ¥ TWITUT INSUP.
ance plan MIUNE BRI tul-
a B
Hawen 1 IEIaT BV SV wh
covered By one JUCH DROIEM OF
-—m——————-—-————-——-_—

another.
“Yet In much of the country,
numerous individuals and families
have no protection against catas-
trophic medical expenses. This
shouldn't be the case in the world's
most prosperous country.

A clearer and speedier commit.
ment [rom the Carter administration
to enact a system providing such
protection for everyone in Americs
is overdue.
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GEORGI R ARIYOSHI
SOYIRNON

JOSHUA € AGSALUD
DIRECTON

ROSERT C OILKEY
DEPUTY DIRECTOR

o STATE OF HAWAN

DEPARTMENT OF LABOR AND INDUSTRIAL RELATIONS

828 MILILANI STRERT
MONOLULU, HAWAII 96813

August 30, 1978

To: The Honorable Lloyd Bentsen, Chairman
Private Pension Plans and Employer Pringe
Benefits Subcommittee of the Committee on
Finance

The Honorable Harrison A. Williams, Jr., Chairman
Labor Subcommittee of the Committee on Human
Resources .

From: Joshua C. Agsalud, Director \
Department of Labor and Industrial Relations N
State of Hawaii

Subject: Reply to Question Posed by Senator Javits

I. Nature of the Hawaii Prepaid Health Care Law

In order to respond properly to Senator Javits' question
with respect to amending the Hawaii Prepaid Health
Care (PHC) Law to make it consistent with ERISA, we
would like to clarify the nature of the PHC Law and
its relationship to other state-mandated insurance
programs for the benefit of employees. One cannot
properly speak of amending the PHC Law to "conform"
with ERISA because it is not the type of program which
ERISA was enacted to regulate. The provisions of
ERISA, therefore, have nothing in common with the PHC
Law and cannot in any logical way be applied to it.

In form and function, the PHC Law is closely related
to, and specifically designed to complement, two well-
established insurance programs that are explicitly
excluded from ERISA preemption: workers' compensation
(WC) and temporary disability insurance (TDI).
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The Honorable Lloyd Bentsen

The Honorable Harrison A. Williams, Jr.
August 30, 1978

Page 2

Through the WC program, employees are insured against
both wage loss and medical costs related to injuries

and illnesses suffered on the job, while the TDI
program offsets wage loss and the PHC program alleviates
medical costs related to off-the-job sickness or
accident.

Thus, the three programs--WwC, TDI, and PHC--together
form a comprehensive legislative scheme to protect
workers from hardship related to injury or illness
whether suffered on or off the job. 1In each case,
employers are required to procure insurance coverage
or provide self-insurance in accordance with standards
established by statute, and in each case the state's
role is to assure that coverage is provided as required
by law, to arbitrate disputes between employers and
employees, and to preserve the rights of workers to
receive benefits to which they are entitled.

The PHC Law is clearly and unquestionably within the
class of state-mandated insurance programs intended by
Congress to be excluded from ERISA preemption. It is
just as clearly not the type of truatee-controlled .
benefit plan the abuses of which called forth ERISA in
the first place. There are no funds which must be set
aside, invested, and managed by someone today in order
to provide benefits 20 or 30 years in the future.
Coverage and eligibility are established by law, not

by employers or unions. And, most of all, the employees'
rights are guaranteed by the full power of the State.

The Hawaii Prepaid Health Care Law is intended to
provide significant relief to employees in the State
from the heavy cost burden of comprehensive health and
medical care coverage. At the time of the law's

- passage in 1974, many workers already had this kind of
protection through collective bargaining, public
employee programs, or voluntary action. Much of the
existing coverage, however, was inadequate to the
workers' needs; moreover, there were tens of thousands
of regular members of the work force who were not
covered at all. This health insurance "gap group"
consisted, by and large, of low-wage workers in the
services and retail trade industries.
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The law now requires all private employers to provide
group prepaid health care insurance for their employees
who work at least 20 hours per week after four consecu-
tive weeks of employment. This coverage may be provided
either by a plan which actually furhishes the health
care coverage (Health Maintenance Organization, or

HMO, type coverage) or by a plan which reimburses the
employee for health care costs.

The health and medical benefits required by the law
are substantially identical to the benefits provided
under the existing plans of the two types (HMO and
reimbursement) having the most subscribers in tre
State, the Kaiser Foundation Health Plan (HMO) ind the
Hawaii Medical Services Association (reimbursement).
In this way, the legislation embodies a community-set
standard for the benefit structure.

In order to discourage unneeded and uneconomic duplication
of coverage, employers need not cover employees who
have coverage under a federal law, who are covered as
a dependent under another plan providing~the required
benefits, who are public assistance recipients, or who
are covered by another employer.

The general rule for premium cost allocation is 50% by
the employer and 50% by the employee, with the employer
empowered to withhold the employee's share from wages.
However, in order to avoid an undue burden on low-wage
earners (a principal reason for the law's enactment),
a ceiling of 1.5% of wages is placed on the employee's
contribution. If that amount equals less than half of
the premium cost, the employer is required to pay the
difference. To prevent an excessive cost to marginal
employers with few employees, partial subsidies are
available from the State's general revenues for a
portion of their employees' premiums.

The PHC Law is administered by the Disability Compensation
Division of the Hawaii Department of Labor and Industrial
Relations, which also administers the workers' compensation
and temporary disability insurance laws. As detailed

in the following analysis of the administration and
enforcement of the PHC Law, the intentional complementary
nature of the three laws enhances their efficiency and
effectiveness by making it possible to administer all

three with the same facilities, staff, and records.
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II.

Administration and Enforcement

A.

Introduction

Hawaii is the only State that has enacted landmark
legislation protecting eligible workers from
hardship as a result of injuries or illnesses
suffered both on and off the job, including
providing for compulsory health insurance to pay
for medical and hospital care. The Workers'
Compensation Law, first enacted in July 1915,
provides benefits to cover wage loss, medical and
hospital care and other costs incurred as a result
of occupational injuries or illnesses; the Temporary
Disability Insurance Law, enacted on June 30,
1969, assures workers wage loss benefits for
nonoccupational injuries or illnesses; while the
Prepaid Health Care Law, enacted on June 12, 1974,
assures workers benefits for medical and hospital
costs resulting from nonoccupational injuries ox
illnesses. These three laws are aimed at alleviating
the economic hardships of workers on account of
injury or illness. The protection afforded by the
three laws gives workers a sense of assurance and
well-being which they would not otherwise have.

Similarity of Laws--Determinative Pactor in the
Administrative Scheme of the Prepaid Health Care
Program

Except for a few exemptions specified in the
coveradge provisions, the three laws protect almost
all workers who earn wages in Hawaii. All three
laws require employers to provide the required
coverage--either through licensed insurance
carriers or State~approved self-insurance. The
similarity of the three coverage and enforcement
provisions makes it advantageous to place the
administrative responsibility for all three programs
under one agency--~the Disability Compensation
Division of the Department of Labor and Industrial
Relations. With the WC and TDI programs already
functioning when the PHC program became a reality,
all that was required was to revise the division
organizational structure to include the new program,
and to expand certain position descriptions to
include PHC duties. In terms of health care
positions, only five new positions were needed
exclusively for the new program. Other position
increases--primarily two new auditors and two
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investigators--were granted because of workload
increases in the WC and TDI programs and the
addition of PRC duties to these positions.

C. Primary Punctions of the PHC Staff

The goal of the PHC program is to assure all

eligible workers that they are provided adequate
health care coverage by their employers. To

achieve this goal, the PHC staff performs a number

of important functions including employer registration,
plans review, investigation and audit, and record
maintenance.

1. Employer Registration

The implementation of the PHC program begins
with the registration and identification of
employers subject to the PEC Law. At the
outset of the program, finding the most
feasible system of accomplishing this was the
biggest hurdle to overcome. Fortunately, this
problem wu3 easily solved by the use of the
account number system previously adopted from
the Unemployment Insurance Division by the TDI
program. Since the coverage provisions of the
TDI Law are similar to the PHC Law, the account
numbers issued to TDI-subject employers could
also be used to identify PRC~-subject employers.
Using the TDI computer, the PHC staff was
furnished the name, address and account number
of each employer to whom an account number had
been issued and all the necessary gquestionnaires
and information sheets regarding the PHC
program were sent to these employers. This
procedure enabled the PHC staff to contact and
inform all subject employers of the need to
provide PHC coverage for their employees, and
of the added requirement that their health
care provider submit the health care plan to
the PHC staff in order for the employer to be
considered in complinace, Employers who
failed to respond despite follow-ups were
referred to the investigation staff. Now,
Form DC-3 (copy attached) is sent to all new
employers.
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Plans Review —

Ensuring the adequacy of employer plans is the
main aim of the TDI/PHC plans review function.
Depending on circumstances, this function may
be performed by the staff or by the appointed
PHC Advisory Council. There are certain plans
provided by Hawaii's two largest health care
providers (Hawaii Medical Service Association
and Kaiser Foundation Health Plan) that have
been reviewed and accepted as "standard”
plans. When a plan provides benefits which
deviate from the law, the staff initially
reviews and rejects any plan which excludes
any required benefits, such as substance
abuse, The employer is notified of his
substandard plan and apprised as to what
benefits need to be included or modified to
bring the plan up to standard. When a plan
contains benefits that are alleged to be equal
tn, or medically reasonably substitutable for,
the benefits required by law, such a plan is
referred to the PHC Advisory Council for
reivew and recommendation as required by
statute.

Investigation and Audit

The primary function of the divisicn investigators
and auditors is to ensure that employers and
insurers (including health care providers)
comply with the TDI, WC and PHC Laws. Thus,
when employers fail to provide coverage or
coverage is substandard, investigators are
dispatched to inform employers of the need to
comply with the coverage requirement. When
employees complain under the PHC Law that the
medical or hospital costs have not been pald
or that they have had to pay from their own
pockets, the investigators act to ensure that
these costs are properly paid or reimbursed by
the employer if coverage had not been provided
or had been canceled by the health care provider.
Auditors make a thorough review of employers'
records on a regular basis to ensure that
employees' share of health care premium and
TDI costs do not exceed statutory limits, and
if the employees' share does exceed statutory
limits, that the employer refunds the excess
amount to the employees.
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when persuasion and warnings fail to convince
employers to comply with the laws, more severe
enforcement actions--including penalties,

fines, and enjoining of the employer's business--
may be taken to bring about compliance.

Record Maintenance

Maintaining an accurate and up-to-date file of
WC, TDI and PHC plans and records is an integral
part of the program. All plans and employer
records are placed into the computer by employer
account number. All source documents are also
retained for a period of time in employer
folders and by account number sequence.

Employer plan records and information are
constantly updated as new transactions take
place, such as changes in health care provider,
cancellation, and other information. The
computer file is also updated as prcviders and
insurers submit weekly and monthly listings of
employers covered by or dropped from their
programs.

Other Functions

a. Premium Supplementation Pund

The division administers the WC, TDI and
PHC special funds. The PHC premium
supplementation fund is used for two
purposes: (1) to assist "hardship-case"
employers with less than eight employees
in paying the employer's share of the
premium cost, provided they meet certain
qualifying requirements; and (2) to pay
the health care costs of an employee whose
employer is noncomplying or bankrupt,
subject to reimbursement by the defaulting
employer. In the former case, the auditor
reviews the employer's financial records
to determine if his financial condition
meets the qualifying requirements, and in
the latter, the investigator recommends,
after a thorough investigation, the use of
the premium supplementation fund to pay
for the employee's health care costs.
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b. Administrative Hearings

In any case involving the use of the
premium supplementation fund to pay for
health care costs, or the levying of
penalties or fines against a defaulting
employer, or appeals filed by an employer
or employee regarding prepaid health care
benefits, such cases are heard by an
independent hearings officer. Similar
hearings are held in the WC and TDI
programs.

III. Relationship to ERISA

With respect to welfare plang, Part One of Title I of
ERISA provides for reporting and disclosure requirements.
The basic purposes of these requirements are to inform
employees of their rights, and to assist the Secretary
of Labor in determining the financial soundness of the
plan, Thus, the fund administrators are required to
provide each participant and each beneficiary with &
summary description of their plan drafted in language
understandable by the average plan participant and to
make available a copy of the plans' annual report.

Part Four of the Title sets forth the fiduciary standards
for the management of employee pension and welfare
benefit plans. These standards provide in part that

the plan be in writing, the assets be held in trust
exclusively for the benefit of employees, and that the
plan investments be diversified. A "prudent man"
standard is established for fund administrators, and
prohibited financial transactions are listed.

ERISA is not a national health care program providing
health benefits to all our citizens, It merely provides
protection by way of reporting, disclosure and fiduciary
requirements to employees who were able to afford and
participate in their employers' private plan.

Admittedly, the Hawaii PHC Law is not designed to
regulate existing private employee benefit plans

through reporting, disclosure and fiduciary requirements.
It is a governmental insurance program designed to
provide health care protection to workers who were
unable to afford such protection. The PHC Law, like WC
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and TDI, is directed at employers and health care
providers and not at fund administrators. The U.S.
Department of Labor's opposition to S. 1383 becomes
meaningless since under the Hawaii Law, the rights of
the employees do not depend solely on "funds™ administered
by the employer or its administrator but is guaranteed
by the statute itself through a "fund" administered by
the State of Hawaii. The PHC Law mandates employers to
pay at least one-half of the premium cost for their
eligible employees thereby creating health insurance
plans for employees in most need of such protection.
The U.S. Department of Labor's position would deprive
these employees of such health insurance protection
because "it would remove existing ERISA protections
with respect to the reporting, disclosure and fiduciary
responsibility of health plans.” The irony in the
situation requires no belaboring.

Furthermore, the legislative history of section 4(b) (3)
of ERISA strongly indicates that all governmental
insurance programs are not covered by ERISA. 1In
distinguishing private employee benefit plans from
governmental insurance programs, the Final Report of
the Senate Committee on Labor and Public Welfare on
Welfare and Pension Plans Investigation of April 16,
1956 stated:

"This {governmental insurance programs] has
stimulated the growth of private disability
insurance.

The vast private programs complement the
government programs. Both play a vital role
in our national life. It is apparent,
therefore, that legislation must assure the
soundness and honest administration of private
programs in the interest of the beneficiaries."
(s. Rf?. 1734, 84th Cong., 24 Sess. 16

(1956)1].

Since WC, TDI and the PHC Law are administered in the
same manner by the same state agency, there is no
logical reason for ERISA to preempt the PHC Law and not
the other enumerated governmental insurance programs.
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It is therefore clear, from the legislative intent
behind the PHC Law and the manner in which the law is
administered by the State, that it is not inconsistent
with or.in conflict with the purposes and spirit of
ERISA. In fact, preemption of such a comprehensive
health insurance law would be contrary to the stated
purpose if not the spirit of ERISA; that is, to ensure
the continued well-being and security of millions of
employees.

Attachment
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State of Hawali Fern D09
Department of Labor and Industrial Relations L
DISOAB;:.;TY COMPENSATION DIVISION

P. 0.

70
Hoooluly, Hawall 06812
QUESTIONNAIRE ON WORKERS' COMPENSATION,
TEMPORARY DISABILITY INSURANCE AND HEALTH CARE COVERAGE

Empioyer Name (Last. first, middie) Type or print) DOL Accoumt No.
DBA Nama, if any Nature of Business

;MA;‘:; City and State Zip Code
Place of Business, if different from above City and State Zip Code

1. Check the appropriate dox(es) to indicate whether the required coverage has beea obtained.
. 1 siready dave OWC O TDI (] HC coversge
b. 1 am exciuded from O WC QTOI QHC age because (exp

ﬁhwmntduummmummum) -

3. WORKERS' COMPENSATION PLAN (Chapter 386, Hawali Revised Statutes)
8. O 1 would like to apply lor seil-insurance.

b. O I have secured coverage dy insuring with: .. . . . . L. L e e
Insurance Carrfer Name
- o ‘tmnnu' Agwc; N;m B - Effective Date Pdkym— —
3. TEMPORARY DISABILITY INSURANCE PIAN(S) (Chapter 31, Hawali Revised Statutes)
a. Indicate the extent empioyees are coversd or will be coversd by your plan(s).

Uunymm-umm«mm
O Certain classes of :nm-nmwmdﬂhf-ﬂpﬁu Indicate in b below the type of plan(s) and the clase(ss)

-ndmnberdunphym
] Ihvnﬂphnhhvcmohﬂc'h‘type(n)ol‘l‘blﬂu

OPLAN1 D PLAN 2
d or to be p from a licensd in- Self-insured Plan. Attached are copiss of plan and financial

surance carrier which peys mmlery Denefits. statement.
T T T T lnsarance Carrier Name Assn. Name & Addr., if applicable
T T T Assm Name & ASdr, If applicable o T "Ettective Date
“No.of employees coversd  Effective Dats T T TN B classes of employees covered

O PLAN] O PLAN Y
vaoplnmmdwﬂernmpbyamnmwl Insurance purchased from e licensed nsurance carrier
lective b d is & copy of sick which pays better than statutory benefits.

leave provisions (11 more than one union or benefits are
paid by insurance carrier, eater information under item §

o reverse.)
T T TNameof Unea T - “Insurance Carrier Name
"77 Agmat EH.Date " Agmat Exp Date "7 Asso. Name & Addr. Effective Date
''''' No & Classes of employees covered T T NG & classes of employses coversd
¢. Indicate classes of employees excluded and the number excluded in each class.
Excluded Class Number Excluded

4. Deductions made from employee’s wages to pay for premiums® (J Yes [ No
(You cannot deduct more than one-hall the premium cost nor more than $% of the employse’s weekly wages.)




261

4. HBALTH CARE PLAN(8)—{Chapter 393, Hawali Revised Gtatutes)
o 3 Health care covernge not required becauss (give

b. Wuwm-)olphdl)ymmhmm-ﬂm
03 TYPE 1—A plan which requires the prepaid health care plan contractor, such s Kaiser, to furnish the required hesith

care
Name of health care plan
Plan No. Group No. BIoctive DutE ..o cocererse e rarsassenns
Classes of employ d by plan No. q
(] mrAprmhmﬁmmmﬂm such as HMSA, to defray or reimburse the expenses
of health care. If byl , sitach copy of plan for review by department.
Nuuoﬂnnlﬁmph
Plan No. Group No. Effoctive Dats ......ococ e seromssmsssressonsosns
lfnocvmrmm.mwiuM\WMﬂuywmmhwmmm areatsasies
demlqpha e No. d
Dm&amhmwu:mm.nm 3 hectin Send copy
haalth care u-mmnmmmuw«mhhswu
menmmm attach copy of plan for review by depaatment.
Name of union
Nama of health care plan
Nams or number of plan No. coversd
Bffective date of agr Exp date of

O TYPE 4—A seif-inqured plan with etisfs prool of solvency and financial ability to defry or reimburse health care
benefits. Attach copies of plan and financial tatement.

Name of health care plan
Plan No. Group No. Effoctive Date .........ccccuenenv. -~
Classes of employees covered by plan No. covered ...

. lrﬁmm“nbco(nploynnyoummhnm&mmwwmlam&umm
No. of employees Reason for exemption

Works less than 20 hours & week
Covered as a dependent under a qualified bealth care plan
Covered by primary employer
Covered by a State or Federal health care plan
Covered by State-governed modical assiet or employes is public aesk cipl
Other biained from (name of haeslth care
MW)MMNHICM'(:MWMMMM%«DCDIM)
e - Other
d. umwsauymmw ployes’s share of the ium coet. (Nota: you cannot deduct more than one-half
of the premium nor more than 1.5% of the l wages. I empl s share is Jess than half, you must pay the
remaining portion.)
1. Total thly p cost per employee for employee only coverage §..............coveeees
a. Employee pays §. b. Employer pays §
2. Total monthly premium cost for employee and dependents coverage §
s Employee pays § b. Employer pays §.

6. ADDITIONAL INFORMATION

w Title

Print Name Telephone Date
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Answers To Questions Posed By Senator Matsunaga

SENATOR MATSUNAGA:

MR.

In your testimony you indicated that the cost of
administration is minimal. May I ask you to elaborate?
Can you tell me how much in dollars this program is
costing Hawaii in general funds?

WATANABE :

The FY 1978 budget for the Disability Compensation
Division was $§1,078,000 of which $188,000 was spent
exclusively for the administration and management of the
Prepaid Health Care program.

SENATOR MATSUNAGA:

I think Hawaii has done an outstanding job in providing
for mandatory health insurance but I feel there must be
something else. That is, are there some groups not
covered and/or is additional coverage desirable? Please
name the groups and type of coverage.

MR. WATANABE:

Present law requires coverage of employees working 20 or
more hours a week after four continuous weeks of employ-
ment. The next step would be to cover all employees
including the self-employed and their dependents regard-
less of hours worked. The additional coverage desirable
would be prescription drug, dental and vision care
coverage. Before coverage is expanded, we must look at
the cost before decisions are made.

SENATOR MATSUNAGA:

Recently the President presented to HEW Secretary
Califano ten guidel