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MEDICARE PHYSICIAN PAYMENT REFORM
REGULATIONS

FRIDAY, JULY 19, 1991

U.S. SENATE,
SuBcoMMITTEE ON MEDICARE AND LONG-TERM CARE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 10:12 a.m., in
Room SD-215, Dirksen Senate Office Building, Hon. John D. Rocke-
feller IV (chairman of the subcommittee) presiding.

Also present: Senators Bentsen, Baucus, Daschle, Durenberger,
Grassley, and Hatch.

[The press release announcing the hearing follows:]

(Press Release No. H-30, July 12, 1991]

SuecoMMnTEE To Discuss PHYSICIAN PAYMENT REFORM REGULATIONS, ROCKEFELLER
WANTS T0 EXAMINE ADMINISTRATION PROPOSAL

WasHINGTON, DC—Senator John D. Rockefeller IV, Chairman of the Finance Sub-
committee on Medicare and Long-Term Care, Friday announced a hearing on the
Health Care Financing Administration’s (HCFA) rulemaking proposal on Medicare
ph’f:sician payment reform.

he hearing will be at 10 a.m. Friday, July 19 in Room SD-215 of the Dirksen
Senate Office Building.

On June 5, 1991, HCFA proposed rules on Medicare physician payment reform
based on legislation enacted in 1989.

The 1989 law provides for replacement of the current “reasonable charge' system
with one that uses a resource-based relative value scale to determine payments. In
addition, the law provides for increased outcomes research and the development of
practice guidelines, better protections against out-of-pocket costs to Medicare benefi-
ciaries and a syciem of Medicare volume performance standards.

HCFA has proposed to reduce the conversion factor by 16 percent in order to
offset anticipated increases in program expenditures due to transitional payment
rules and projccted behavioral responses by physicians to the new payment system.

“The goal of the physician payment reform legislation was to develop a fairer and
. more equitable Wyment method for thsicians' services under Medicare,” said
- Rockefeller (D., West Virginia). “HCFA recently issued proposed rules for imple-
menting the law that falls short of Congressional intent. This hearing will provide
an opportunity to examine more closely the Administration’s proposal, as well as
the concerns that have been raised about it,” said Rockefeller.

OPENING STATEMENT OF HON. JOHN D. ROCKEFELLER 1V, A U.S.
SENATOR FROM WEST VIRGINIA, CHAIRMAN Of THE SUBCOM.-
MITTEE

Senator RockeFELLER. This hearing will come to order. I want to
thank everybody for coming this morning.

In 1989, Congress passed and President Bush signed what was
really landmark legislation. And that legislation changed, or was

1)



2

meant to change how physicians were going to be paid for treating
‘Medicare beneficiaries, and the effect of that would wash over on
the rest of the payment schedule eventually. This law represents
the most significant change in physician payment since the enact-
ment of Medicare in 1965.

In fact, some of the provisions of the 1989 law have already gone
into effect, such as requiring physicians to file Medicare claims on
behalf of their beneficiaries, and the phasing in of balance billing
limits. However, the major features of the law are scheduled to be
implemented beginning January 1st, 1992,

From the beginning, Congressional intent regarding this law has
been very precise. This law was intended to establish a logical, ra-
tional method for reimbursing physicians based on the resources
required to carry out that service.

Certain procedures, particularly high-tech, invasive ones have
traditionally been over-valued, while others that require the invest-
ment of time and are, perhaps, more cognitive in nature, are
under-valued. Congress clearly wanted a new payment system that
understood these differences and would correct the distortions.

In addition, we know that there is real need in this country to
increase the number of primary care physicians, not only general-
ly, but particularly in the inner cities, and in our rural areas.

One of the reasons cited for physicians not going into primary
care or making the choice when they are in medical school is that
the reimbursement rates for primary care services are generally
much lower than for other specialties.

The resource-based fee schedule was viewed as a way to remove
those financial disincentives facing the medical student when he or
she is making his or her decision about a long term career.

I am happy to say that when this legislation wa~ enacted, Con-
gress, the administration, physicians, and beneficiaries all agreed
to these goals. So, even though there is a considerable controversy
today on how we go about achieving those goals, I believe we are
still united in this pledge.

On June 5th, the proposed final rules were published. Since I
was a major architect of the law, I was shocked and I was surprised
when I read them. Many of the intentions have not been realized.
In fact, in some instances, the opposite is being proposed. In all, we
are very short of our initial goals.

The majority of the controversy revolves around the setting of
the conversion factor, which translates relative values into dollar
amounts. Never in our discussions before or after the passage was
the fee schedule envisioned to be the mechanism to reduce physi-
cian payments.

Was there concern about Medicare expenditures on physician
services and the effect a new resource-base fee schedule might have
on overall physician spending when we considered physician pay-
ment reform legislation? You bet.

Did we anticipate there might be a change in physician behavior
as a result of the new fee schedule, when some doctors would see
their reimbursement rates rise, and others would see a net de-
crease? Sure.



3

Did we include a mechanism in our reform legislation to deal
with these very serious concerns? You bet. It is called the Medicare
Volume Performance Standard.

I remain committed, as ever, to figuring out ways to hold down
the cost of health care, and not just in Medicare. But the resource-
based fee schedule was not meant to be a way to hold down cost
increases. That was not its intent. The Medicare volume perform-
ance standard is, and was, meant to be the tool to hold down Medi-
care spending for physician services.

I am pleased to say that, although this is a very difficult issue,
everyone seemed genuinely concerned, and everybody seems to
want to work together to work the situation out the best possible
way. I feel a certain confidence that we can return to our original
goals.

Senator Bentsen.

OPENING STATEMENT OF HON. LLOYD BENTSEN, A U.S. SENATOR
FROM TEXAS, CHAIRMAN, SENATE FINANCE COMMITTEE

The CHAIRMAN. Thank you very much, Senator Rockefeller. I
think that this hearing is particularly important and timely, be-
cause it comes in that comment period for the June 5th rule on
physician payment reform. I think it is also important so we can
better understand the problems associated with the June 5th rule,
and try to work toward some possible solutions.

I, like most of my colleagues, am concerned about the reductions
to the conversion factor that are reflected in this rule. And, of
course, the immediate concern is the budgetary treatment of the
six percent reduction on the transition problem.

I think most of us would agree this reduction was an effect that
none of us anticipated and none of us intended. Neither the CBO,
nor the OMB attributed any budgetary savings to the transition at
the time that the law was passed.

I hope the administration would agree that the problem can be
corrected in the final rule without the need for offsetting cuts in
the Medicare program, or an increase in taxes, which I am sure
would not be looked forward to in this committee. And that was
not the intent. Now that the dimensions of this problem are better
understood—we realize we are looking at a lot of moveable parts
here in a very arcane process, and I think that was part of the
problem in trying to put a fix on this thing and understand its
impact.

I hope we can begin a process today where the affected parties—
the administration, the Congress, the physicians, and the consum-
ers—can work together for a solution and try to bring this back to
its original intent.

I am very appreciative of the witnesses who have agreed to be
here today and, of course, having Dr. Wilensky speak to the issue.

Thank you, Mr. Chairman.

Senator ROCKEFELLER. Thank you, Senator Bentsen. Senator
Durenberger.
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OPENING STATEMENT OF HON. DAVE DURENBERGER, A U.S.
SENATOR FROM MINNESOTA

Senator DURENBERGER. Mr. Chairman, thank you for holding this
morning’s hearing. You know only too well, and everybody in the
audience does, that when we passed the physician payment reform
legislation in 1989 we did not expect the implementation process to
be free of problems.

On the other hand, no one—least of all this Senator—expected
the magnitude of problems encountered to jeopardize the underpin-
nings of what we were trying to accomplish with this legislation.

Mr. Chairman, I am deeply concerned about the contents of the
notice of proposed rulemaking issued on June 5th. I am particular-
ly disturbed about the manner in which the conversion factor has
been calculated, and the ramifications of limiting budget neutrality
to the first year of the transition.

As you and other members of the subcommittee may recall, Mr.
Chairman, the Senate version of the Physician Payment Reform
legislation required budget neutrality for all 5 years of the transi-
tion. As I recollect, we recognized it would impossible to predict the
effects of the asymmetrical transition. We did not know if we
would end up with a deficit or a surplus. I mean, when we were
trying to take one set of fees up faster than we were reducing the
other ones, it was difficult to be exact. We wanted to avoid at all
costs the problem that we now face.

So, Mr. Chairman, the physicians in Minnesota and around the
country right now feel—and it may be expressed more strongly
than feelings—betrayed by the Congress and by the Administra-
tion. And we have got to be included in that.

I think that is particularly true, because we all lived through the
1983 and 1985 experience of promising one thing and doing an-
other. It is pretty clear that when we did hospital DRGs and said
the nation is going to move toward prospectively pricing medical
services, we promised that the savings were not going to be used
for any purpose other than the rationalization, if you will, of the
health care delivery system. But by 1985, we began using it for
budget savings and we never seemed to give up on it.

In 1989, we entered into an agreement with the physicians in
this country—I know the people at this table felt that it was a
partnership; I think the associations of physicians felt it was a
partnership—to rationalize the manner in which physicians are re-
imbursed for their services by Medicare. We all wanted to create a
fair payment system.

Mr. Chairman, fair is hardly the first adjective that comes to the
mind of physxcxans or this Senator when exammmg the effects of
the new fee schedule.

Rather than engage in a litany of problems wnth the proposed fee
schedule—I guess the hearing is designed to come to grips with
that—let me instead describe what I would like to do to correct
these problems if the administration cannot come up with a solu-
tion.

And I must say that both at this hearing and at a previous hear-
ing last week, Gail Wilensky has said that she is going to do her
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best to see that the administration does come up with that solu-
tion.

First of all, it seems clear to everyone—and the Chair has al-
ready mentioned this—that Congress never intended to reduce the
base of payments to physicians through this reform. I think Jay
made that clear.

Therefore, the conversion factor must be recalculated to reflect
budget neutrality in each of the 5 years of the transition. Second, it
seems inherently ingquitable that one- third of the procedures will
be reimbursed at a rate six percent lower than they would other-
wilse be to offset the two percent deficit created by the transition
rules.

To eliminate this inequity, I am contemplating a 2 percent across
the board reduction in payment for all physician services in 1992,
While it seems fair to me, I really am anxious to receive—as we all
are—input from all of the physician groups represented here today
to see if that makes any sense at all.

Third, I would plan to address the behavioral offset, but I do not
have really the foggiest idea of the best way to do it. One approach
is to eliminate the offset in 1992 and impose one that is empirically
driven in future years when we can measure, at least to some
extent, the actual volume response to fee changes.

Another is to eliminate the behavioral offset and create some
kind of a withholding mechanism, much the way they do it in some
large HMOs where you could establish yearly updates for projected
outlays without behavioral offset, then withhold a percentage from
all physicians Medicare payments for the year. If they do not in-
crease the volume of services, then they get the money. You can
think about that one, if you like.

But I want to stress that personally\l am far from reaching a
conclusion on what is a very sensitive matter.

While fixing the conversion factor is of the highest priority,
there are other aspects of physician payment reform I think we
need to address in legislation.

Since 1989, this Senator, at least, has been worried about subject-
ing Minnesota physicians to a national volume performance stand-
ard, and now to a national behavioral offset.

Why, I ask myself, should the physicians in Minnesota and other
states where medicine is practiced in a conservative, efficient, low-
cost, high-quality manner, be punished for the sins of other less -
prudent doctors? And we asked that question here 2 years ago, and
we were told, “We do not have the data.”

I believe the data exists. Whether we recommend demonstra-
tions, or something else, I believe that a number of States in this
country ought to be permitted to demonstrate that the physician
community can contain the demands of the volume performance
standard.

So, Mr. Chairman, I thank you for allowing me the time to put
those thoughts on the table, and they are strictly suggestions. We
have got 72 days left, I think, to try to do something with th\is. And
I guess the sooner we get to it, the better. »

Thank you.

Senator RockereLLER. Thank you, Senator Durenberger. Senator
Grassley.



6

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
SENATOR FROM 10WA

Senator GRASSLEY. Mr. Chairman, the people of Iowa thank you
for holding this hearing. It is very important to all of us, not only
in the country as a whole, but particularly in the rural areas of
America. I have consistently supported Physician Payment Reform;
the Jowa medical community did also. For us, a lot is riding on it.

We supported Physician Payment Reform because we thought it
was a good idea strictly on the merits. We also thought it was a
very good idea for rural areas of America—that includes my State
of ITowa—because it was going to help us to recruit and to keep pri-
mary care physicians of the kind that we need in our rural commu-
nities across the State, but have a very hard time finding.

At the present time, 170 communities in Iowa are seeking more
than 200 doctors. I am also hearing from Medicare beneficiaries in
the eastern part of my State that they are having trouble finding
doctors who will add them to their case load. This seems to reflect
increasing frustration with the hassles of the Medicare program on
the part of physicians.

Part of our problem lies in our low Medicare reimbursement
levels. Of the 240 Medicare payment areas around the country, the
eight in Iowa rank 196th and lower in reimbursement.

Iowa is also a State with a great many Medicare beneficiaries, so
any doctor who practices in Jowa is likely to be very dependent
upon the Medicare program.

We believed, with everyone else, that the Medicare Physician
Payment Reform was going to re-allocate money towards primary
care practitioners, and was going to more equitably allocate Medi-
care reimbursement around the country as well.

This, we thought, would help us considerably in finding and
keeping doctors for our smaller communities. Now, unfortunately,
it d(ifs not look like the recently published rule is going to help us
at all.

It is true that Iowa does relatively well compared to other States
according to the averages that were released by HCFA. However,
in year five of the reform, Iowa will be losing four percent in
charges per service compared to current law, and two percent in
outlays.

It appears that the gains which will be made by Iowa doctors
compared to current law will be so modest, that they will really
not change our overall situation very much as far as the distribu-
tion of medical practitioners is concerned.

From this Senator’s perspective, this is just not acceptable. I sin-
cerely hope that we can work with the Health Care Financing Ad-
ministration to make this payment reform a success.

If Physician Payment Reform is widely seen by doctors as being
prevented from fulfilling the purposes for which we created it, the
problems that we are currently experiencing with Medicare could
be seriously compounded.

Thank you, Mr. Chairman.

[The prepared statement of Senator Grassley appears in the ap-

pendix.]
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Senator RockKereLLER. Thank you, Senator Grassley. Senator
Daschle.

Senator DascHLE. I have no comment, Mr. Chairman.

Senator RoCKEFELLER. All right. Dr. Wilensky, we are glad to see
you. You are dressed in bright red, and ready, as always. And in a
good mood. So we welcome your testimony.

STATEMENT OF HON. GAIL R. WILENSKY, Ph.D., ADMINISTRATOR,
HEALTH CARE FINANCING ADMINISTRATION, WASHINGTON, DC

Dr. WiLensky. Thank you. Mr. Chairman and members of the
subcommittee, I am pleased to be here today to discuss the pro-
posed physician fee schedule, one of the three pieces of the Physi-
cian Payment Reform enacted in OBRA in 1989.

The development of the physician fee schedule proposed rule has
involved a great deal of work by HCFA, and a large amount of
input from outside groups. Let me emphasize that the proposed
rule was published to invite public comment. We encourage groups
to submit comments by the August 5th deadline.

The development of a national fee schedule is a large undertak-
ing. Physician payment is much more complicated than hospital
payment. Physicians are paid for some 7,000 different services;
there are some 500,000 physicians, and we pay almost a half a bil-
lion physician bills.

I believe that the proposed fee schedule has accomplished the
goal of Physician Payment Reform; it has corrected the historical
imbalance of Medicare physician fees. That is, it sets the right rela-
tive prices for services. The fee schedule will help the physicians it
was designed to help. It redistributes Medicare fees toward primary
care services in low-priced geographic areas, and away from surgi-
cal and diagnostic procedures in high-priced areas. Fees for medical
visits in 1992 will increase over eight percent before the fee update,
compared to the 1991 fees under the old system.

The default physician update is estimated to be 2.2 percent, al-
though Congress cen set the update at any other level it wishes.
With this update, fees for medical visits would average 10.7 percent
more than 1991 levels. In addition, a 10 percent add-on to the fee
schedule is provided for physicians who provide services in rural or
health manpower shortage areas.

While the fee schedule restructures fees, Medicare cutlays for
physician services will continue to grow rapidly. During the fee
schedule phase-in, Medicare physician spending will grow 63 per-
cent, from $27 billion to $47 billion; a hefty 10.3 percent per year.

Let me turn to the issues of the fee schedule transition and be-
havioral adjustments, which you all have mentioned in your state-
ments. You know that the transition results in the 1996 Medicare
outlays that are six percent, or $3 billion lower than what would
have happened under the old system. It is true, as best we can esti-
mate, that that is the effect. It occurs because of the transition
rules and the budget neutrality requirements.

We believe that the statute requires that the fee schedule be
budget neutral in 1992. That is, we spend no more or no less than
we would have spent under the old system.
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We also believe the statute requires a five-year phase-in. For
1992, historical payment amounts will increase or decrease no
more than 15 percent of the fee schedule. If the historic amounts
are within 15 percent of the fee schedule, they are paid at the fee
schedule. '

The nature of the transition is asymmetric, because the low fees .
come up faster than the high fees come down. Physicians come up
or down 15 percent from where they are going; not where they are
coming from.

For example, a service which the historical amount is $100 and
the fee schedule is $50, would be reduced by $7.50 in 1992, That is,
15 percent of the $50.

On the other hand, a service for which the historical amount is
$50 and the fee schedule is $100, would be increased by $15 in 1992;
that is, 15 percent of $100. The transition eases the reduction for
physicians with high fees, and helps physicians with low fees get to
the fee schedule more quickly. This was a very deliberate move.

When the transition rules are applied, however, expenditures are
2 percent greater than the budget neutrality. To restore budget
neutrality, we have adjusted fees in a way that is consistent with
the transition rule and also with budget neutrality.

We do not believe that we can reduce all fees by 2 percent be-
cause we think that is inconsistent with the transition rules that
are laid out in the statute. The way to restore budget neutrality
and to meet the transition rules is to adjust the conversion factor.

Because the fee schedule conversion factor only applies to one-
third of the fees in 1992—those that were within 15 percent of the
fee schedule—the 2 percent figure multiplies into a six percent con-
version factor reduction.

It was not our intention for the transition to reduce Medicare
spending in this way, but we believe that the proposed rule is
based on the correct interpretation of the law. We have looked for
other interpretations of the statute and, to date, have found none
that we thought did not violate either the transition rules of the
statute, or-the-requirement for budget neutrality in 1992.

We welcome, however, suggestions of alternative approaches that
allow us to fulfill both of these statutory requirements, and we also
will look to find other interpretations.

We believe that physicians and beneficiaries will respond to fee
changes, policy standardizations, and changes in beneficiary out-of-
pocket spending that occur under the fee schedule. We are not ac-
cusing physicians or the elderly of generating unnecessary services.

Prior experience with payment changes has taught us to antici-
pate aggregate changes in volume and intensity of services. The lit-
erature also indicates behavioral responses to fee changes.

In its 1991 annual report to Congress, the Physician Payment
Review Commission indicated that the results of several studies, in-
cluding one by PPRC staff and another by CBO, suggested the
volume of service is affected by fee changes.

We observed a volume response to the Medicare physician fee
freeze. The response was complicated by other factors, particularly
the implementation of hospital PPS. However, when the data are
adjusted for a sharp decline in PPS hospital admissions, increases
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1986.

We believe it would be imprudent to ignore this evidence and to
assume no behavioral response will occur. Failure to account for
behavioral changes would result in a conversion factor set too high,
and consequently, greater Part E spending than anticipated. The
volume performance standard is not an adequate mechanism to
correct for a conversion factor set initially too high.

When all is said and done, we estimate that there will be a three
percent increase in volume and intensity in 1992 as a result of the
new Physician Payment Reform. A 3 percent reduction in all fees
is, therefore, necessary to restore budget neutrality. Again, since
the fee schedule affects only some of the services in 1992, a 3 per-
cent increase in volume has translated into a 10 percent conversion
factor reduction.

The statute does not require budget neutrality for the transition
rules 1993 through 1995. And we have not proposed any behavioral
adjustments for those years. However, had a behavioral adjustment
been made in those years, the 1996 conversion factor would have
been reduced by a 10 percent amount.

Finally, I would like to note that the behavioral adjustment is in-
cluded in legislative savings estimates and thus increases the
volume performance standard that we provide every year.

We should keep in perspective that projected increases in Medi-
care physician spending will top 10 percent per year, or, as I said
earlier, 63 percent over the five-year transition.

Attention is focused on the $6.9 billion reduction in physician
spending over the five-year transition. We also need to keep in per-
spective that this reduction is relative to where spending would
have been under the old system; not a drop in the absolute level of
physician spending. It only slows the rate of growth between 1991
and 1996 from 11.7 percent to 10.3 percent.

We should also keep in mind that past growth and physician ex-
penditures have far exceeded spending growth in other programs of
national priority.

While physician expenditures increased at a compounded annual
rate of growth of 13.2 percent from 1J81 to 1990, spending in-
creased for health research at 8.6 percent; supplementary security
income grew at 6.6 percent; and spending on primary and second-
ary education kept pace with inflation at 3.8 percent.

Medicare physician spending will increase from $27 billion to $45
billion between 1991 and 1996. Without the effects of the transi-
tion, Medicare spending would have increased to almost $48 billion.

Although the magnitude of increases under the fee schedule does
not meet physicians’ expectations, the growth in overall Medis-re
physician expenditures will continue to put substantial pressure on
the Federal budget.

Let us remember that the fee schedule still preserves all of the
perverse incentives inherent in fee-for-service medicine. Although
the volume performance standard is intended to moderate in-
creases in physician expenditure growth, it, in fact, provides weak
incentives for individual physicians to hold down the volume of
services that they provide.

in ghysician volume and intensity reached historical highs in 1985
an
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More direct incentives for physicians to control the volume and
intensity of services delivered will still be needed. It is one of the
reasons I have been so interested in bringing more of the elderly
into coordinated care plans. I believe it is the best way to moderate
the growth in Medicare spending, while leaving the practice of
medicine in the hands of physicians.

We are in the process of formally responding to the letters of in-
terest frcm many of the people regarding proposed regulation. I
would be happy to respond to any of the questions that you may
have here today, and I look forward to working with you and physi-
cian groups as we move forward to the successful implementation
of the fee schedule in January.

Thank you.
d_[’Iihe prepared statement of Dr. Wilensky appears in the appen-

ix.

Senator RocKerFELLER. Thank you, Dr. Wilensky. And thank you,
also, for the several points in that testimony where you talked
about desire to work with physicians, and Congress, and others to
try to make this work, and I appreciate that very much.

I call upon Chairman Bentsen.

The CHAIRMAN. Thank you very much, Senator. Dr. Wilensky,
you know, 14 Senators on the Finance Committee wrote Dr. Sulli-
van back, I believe it was about June 28th, asking how HCFA’s
analysis of the transition problem evolved, the magnitude of the
problem, and why we were not advised sooner.

Now, in that letter, we asked a number of detailed questions, but
let me make a point to you, Dr. Wilensky. We are in no way ques-
tioning your good faith, or talking about the agency trying to hide
this issue from us. We are just trying to understand how it hap-
pened, and the magnitude of the difference in the estimates.

Certainly, I do not believe HCFA understood the magnitude of
the problem back in September when you published your model fee
schedule and made the comment in there that the impact could be
minimal.

In fact, I think HCFA seems to have been genuinely surprised
earlier this year when the preliminary estimates of the Physician
Payment Reform Review Commission were that the reduction
would likely be as much as six percent. I am also told that the com-
mission exceeded its full computer-budget allocation by just review-
ing this to try to see what happened; to try to be sure that they
were correct; double-checking it--in part because your agency was
that skeptical.

And, of course, HCFA’s own estimates of the impact of the tran-
sition problem have changed substantially since the regulation was
issued on June 5th. It started at $3 billion over 5 years, but has
risen to $6.9 billion.

And finally, the mid-session review of the budget which was just
issued by OMB, includes a technical adjustment to reflect, and I
quote, ‘“reduced spending for physician services due to lower resid-
ual payments and the implementation of the conversion factor ad-
justment in the proposed physician fee schedule.”

Now, all of that suggests to me that you did not know the dimen-
sions of the problem until fairly recently, which I think is under-
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standable when I look a2t the complexity of this new payment
system.

But when I look at our responsibilities on the Finance Commit-
tee, then 1 look to the fact, of course, that the Gramm- Rudman
Hollings law locks in the economic and the technical assumptions
of the President’s budget on February the 4th.

In light of all of that, I find it hard to believe that this six per-
cent reduction could have been reflected in that document. The
point I am getting to is 1 do not think that six percent reduction
was in our baseline, which has a very material effect on what our
obligations are in this committee—whether, in order to fix the
problem, we would have to make offsetting cuts in Medicare or
raise taxes, which I look forward to with no enthusiasm at all.

Now, I understand that in previous testimony you have indicated
that there is likely to be a budgetary cost if we want to correct that
transition problem. I want you to explain to me how that could be
true.

Dr. WiLENSKY. You have made a number of points. Let me try to
briefly respond.

The CHAIRMAN. They all get down to the problem there——

Dr. WiLENSKY. Yes, I understand.

The CHAIRMAN.—that we are faced with in this committee.

Dr. WiLENskY. I am, of course, prepared to respond to the ques-
tions you addressed to Secretary Sullivan, and we will be respond-
ing in writing as well.

It is certainly true that at the time that this legislation was
passed, there was no clear sense about what the effects would be,
although it was one of the reasons, as Senator Durenberger indicat-
ed, that the Senate believed—we also believed—that budget neu-
trality authority in each year was so important because of the po-
tential for transition effects.

I would also like to point out that PPRC, both in its 1990 and
1991 reports to Congress, indicated that they helieved that it was
likely that the conversion factor would result in payments lower
than budget-neutral.

I can give you, for the record, both the section in the 1990 and
1991 PPRE reports, as well as the CBO report in April 1990, indi-
cating that at that point the Physician Payment Reform transition
would reduce 1996 Medicare payments by 3.9 percent.

[The follwing information was subsequently received for record:]

The effects of the transition provision were reported by both the Physman Pay-
ment Review Commission and the Congressional Budget Office.

¢ The PPRC reported in both their 1990 Annual Report to Congress {pp. 24-25)
a:g Izgl Annual Report to Congress (chapter 6) that the conversion factor would be
reduc

* The CBO reported in their April 1990 report Physician Payment Reform Under
Medicare (chapter 5} that the transition would reduce Medicare payments in 1996.

In the letter that you sent to the Secretary, you included the last
sentence in the paragraph of the model fee schedule which said
that there was a possibility that the budget impact would be mini-
mal. In fact, in the paragraph itself, we actually indicated that pro-
gram savings are likely to be derived in years after 1992 when the
prior year of payments are blended in with the full fee schedule
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mechanism, and that this is a result of the implementation mecha-
nism prescribed by the legislation.

I say that only because starting in March and April of 1990 with
PPRC and CBO—CBO actually having a 3.9 percent figure—and
then with our model fee schedule, where we did not include an
amount, the likelihood that there would be a reduction was some-
thing that we all put on the books.

Let me now respond to, as best I can, the question about how this
affects the baseline estimates. \

Let me say most importantly that the Health Care Financing Ad-
ministration and, indeed, the Department of Health and Human
Services, does not set scoring for the Administration. That is some-
thing that is done by the Office of Management and Budget.

I will tell you what my understanding is. I have been trying to
teach myself the arcane rules of scoring over the past several
months, but ultimately it is OMB that will determine what does
?ngswhat does not count for the administration, and not HCFA, or
1HS.

It is my understanding that the interpretation of what is and is
not in the baseline is according to current law, and not technically
what we included in the estimate as of the January baseline esti-
mate.

If there was an error at that point, it would be fixed by a techni-
cal correction as, in fact, I believe is what happened with the mid-
year estimate; that it is explicitly in the mid-year estimate.

If we continue to interpret current law as requiring this transi-
tion effect, then it is in the baseline. What we are trying to do——

The CHAIRMAN. It is very clear under Gramm-Rudman that what
is current is what was in the January budget. That is what we are
talking about. What I am trying to find out, Dr. Wilensky, is what
you knew then insofar as the——

Dr. WiLENskY. Well, again, it is my understanding—I am not
challenging you, and I am only telling you my understanding of
the Administration’s position. First, the baseline is determined by
OMB, not by us. And second, it is whatever current law is. If it
should have been in the January estimate but technically was not
because we did not have the precise amount, that would not impact
what the baseline was. It would be fixed with a technical correc-
tion. I can only tell you that is my understanding of the OMB posi-
tion.

The CHAIRMAN. But 1 do not think it is nominal or minimal
when you are talking about $6.9 billion. I have not been here that
long. I think that is a bunch.

Dr. WILENSKY. Scoring i‘é something that occurs at OMB; it is not
something that Health and Human Services or HCFA determines.
A definitive answer will need to be provided in consultation with
them. -

What we are looking to do, however, is to see whether or not cur-
rent law requires this interpretation. The other way around the
issue, Senator, is if, in fact, there is a legitimate interpretation of
current law that does not require this transition effect. Then, even
according to the interpretation of scoring that I have given you, the
transition effect would not be in there, or not need to be in there.



13

So, at least from HHS’s and HCFA'’s point of view, what we are
struggling with right now is finding alternative interpretations of
statute to determine whether there is some other legitimate way to
read the statute that would not require the transition effect.

We believe the proposed rule contains the correct interpretation
of the statute. We have asked our counsel to review this issue to
see whether there is any other option available to the Secretary,
because we do recognize that it was not Congressional intent.

The CHalrRMAN. Well, sometimes it is difficult to understand the
purpose of the proposed rule.

Dr. WiLENsKY. Well, the purpose of the proposed rule is precisely
to try to respond to these issues and to give us a second round. I
think, in this case in particular, it would have been very unfortu-
nate had we only come out with final rule from which there was no
attempt to try to respond to comments. Again, this is something
that we believed, since March of 1990 was in the neighborhood of
four percent, given the CBO report. We had a clear understanding
that the likely effect was a savings, although there was some confu-
sion about how much.

You indicated that there was some confusion between whether it
was $3 billion or $6 billion between the time we put out the rule
and now. I gave an incorrect response to a question I had received
on the telephone from the Finance Committee, and gave them the
1996 number ($3 billion), as opposed to the cumulative number
($6.9 billion). Our estimates have not changed since the spring.

The CHAIRMAN. Well, let me get to another point then. HCFA
has always come to us for correction on technical problems; both
when there were ambiguities in the law, and when they were clear
errors.

In fact, in at least three cases in the past 2 years, your agency
and OMB have asked for, and they have received, a letter from the
relevant committees to enable you to implement the law in a
manner that disregards errors in the statute. And, of course, we
subsequently corrected those errors through legislation.

A good example of that is the over-valued procedures, reductions
in the-1989 budget bill, which, by the way, is the same legislation.
It contained physician payment reform.

In cases such as this, the committees have provided you with the
protection against litigation; assured that anticipated budgetary
savings were achieved. Now, what is the difference between cases
like that and the transition problem?

Dr. WILENSKY. Senator, there are really two points. The first is

that we needed to have budget neutrality authority each and every
year. You had tried to give us the authority, but were unable to. I
mean, we were aware that the Senate attempted to do that. That
would have fixed this problem.
. So, it was our presumption that having tried and not been able
to do that, that this was not something that would be accepted as a
technical fix. In other words the issue is not a drafting error, but
an unintended consequence.

The second problem is, we believe, that had a ‘“‘technical fix"”
been made last fall, it really presents the same problem that exists
now, which is that it would have cost money. Therefore, it was not
something that could have been done.
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Again, unless we can find a different interpretation of the stat-
ute, which we are looking for very hard, the technical fix is not
something that could have been done without having to put money
on the table.

Therefore. this is not something that you could have helped us
with without having to face precisely the problem that is being
faced now, which is how you fix this without putting out the
money.

The CrAIRMAN. Thank you, Mr. Chairman.

Senator RockerFELLER. Dr. Wilensky, the AMA has gotten an out-
side, independent legal opinion of your interpretation of the law.
Have you seen this?

Dr. WiLENsSKY. Yes, they have sent it to us.

Senator RockereLLER. How do you respond to, or characterize
their interpretation?

Dr. WiLENskY. Well, we received the opinion early this week. We
have given it to our General Counsel, as we have assured the AMA
we would do as soon as we had gotten it. We are waiting for our
counsel to give us advice as to whether or not there are legitimate
alternative interpretations.

Senator RockerFeLLER. All right. One of the problems is that if
there had been a five-year budget neutrality equation, we would
not be running into a lot of these concerns.

- And there was a worry, on the part of Congress, particularly on
the House side, that OMB’s approach to health policy, would be to
constantly, year by year by year, erode the funding base.

In fact, it is my understanding that the administration did not
support a five-year budget ne\,ltrality provision in 1989 when we
were considering a'l of this. Would you support it now?

Dr. WiLENsKY. I was asking whether we did or did not support
the budget neutrality. I am sorry. I did not hear the last part of
your question.

Senator RocKEFELLER. Would you support it now?

Dr. WILENSKY. As far as I am aware. I have not specifically been
asked, in terms of the administration, to give a response. Again,
the difficulty, as I understand it right now, is that changing the
law now will cost something unless we can find a different inter-
pretation in the law. But neutrality in all the years, we think,
would have been useful. It clearly would have gotten us out of the
particular problem we are in now. But I am not really prepared to
speak for the administration. Although I believe that budget neu-
trality authority would be helpful.

Senator RockefFeLLER. That is important. The reason I suggest
that is because in our own conversations in my office—and here
today, I get a kind of a general sense of frustration that we have
done something that we really did not mean to do.

Dr. WiLENskY. Correct.

Senator ROCKEFELLER. Or, on the other hand, that what we have
done is being interpreted in a way that leads to vastly different re-
sults. Let’s not quibble about that for the moment. But if we want
to make this work, if we want to change the ambitions of students
in medical schools so they go into primary care—and most specifi-
cally in under-served areas—we must fix this. We must press on to
see what we can do to make that happen:
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It seems to me that what you are saying is that the law says this,
and therefore, that’s what we have to do. And yet, I have the sense
that you do not necessarily, want to have physician payment
reform as a vehicle for saving $13 or $14 billion on Medicare. You
know, many of the physicians in my State feel that they were be-
trayed, and I share that sense of betrayal. I do not know particular-
ly who to blame. Certainly I am not going to blame you. A more
likely target would be OMB, but that is just habitual. [Laughter.]

Senator ROCKEFELLER. But on the other hand, none of that makes
any difference. The point is, this law was passed with clear intent,
and if that intent is not being accomplished, do we not all need to
get together and see what we have to do in order to accomplish
that intent?

Now, if the possibility of corrective legislation is raised every-
body gets concerned, including the administration, because nobody
wants to have to open this whole issue up to debate and deal with
the question of Medicare volume performance standards again, and
I understand that. But the concept of making it work is important
to you, is it not, Dr. Wilensky?

Dr. WILENSKY. Absolutely.

Senator ROCKEFELLER. And you understand what Congressional
intention was on this issue, don’t you.

Dr. WILENsSKY. Yes.

Senator RoCKEFELLER. And you are being held up not by Congres-
sional intention, but by several things within the law which pre-
clude you from doing, in your opinion, what you would like to be
able to do, or what you think professionally you ought to be able to
do.

Dr. WILENSKY. Again, it is important to distinguish now between
the two effects, and since you have raised the number of $14 bil-
lion, I am afraid you may be putting them together. We think
there are two different issues that are causing concern.

Senator RockEFELLER. I understand.

Dr. WiLENsSKY. One has to do with the transition, the other with
behavior. The transition does take money out of the system, rela-
tive to the old CPR system. We are looking to see whether there is
another reasonable interpretation.

We would, as I think everybody I have ever heard discuss this
issue, like to see whether there are administrative solutions to try
to make this better. I suspect there are no administrative solutions
that will fix all things for all people, but we may find one that will
defuse some of the frustration and the sense of betrayal that has
occurred. The behavioral offset, however, as we have discussed, is
more complicated. As it now stands, we believe the volume per-
formance standard does not serve as a mechanism to effectively
recoup in the future money that gets spent early on. There will be
a growing expenditure base that we could not ever fully recover.
We are looking to see whether this can be fixed administratively or
whether in fact, it would require additional legislation.

Senator RoCKEFELLER. Yes. I understand. I understand that I was
lumping the two together. If we go then, to behavioral offset—and
one thing that is terribly clear is that the legislation said not one
single word with respect to behavioral offset. I mean, not one single
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tvyord. And you apply it in the calculation of the 1992 conversion
actor.

Now, in West Virginia, if we use the proposed conversion in
1992, Medicare payment for some rural and primary care services
will increase and HCFA assumes no volume decrease due to these
fee increases. Is this correct?

Dr. WiLensky. HCFA assumes no volume declines as a result of
fee increases. If you had an offsetting effect, which is, I think, what
you are getting at, we expect that when fees drop on average, when
there is a reduction in net Medicare income, there will be a re-
sponse. We do not have a response in for physicians who have
higher fees. What we would expect them to do, if there was a re-
sponse, would be to do less; to see fewer patients, to spend more
time with patients, to take more leisure time. And we have not put
in an offsetting response for the winners.

Sg?nator RocKEFELLER. For those with the higher fee schedules
now? ;

Dr. WILENSKY. Yes.

Senator RockereLLER. Because 1 was just prepared to say that
there are studies that show that those physicians who perform,
under-valued services would, in fact, decrease their volume of serv-
ices when their reimbursement was raised. And I was going to ask
if that is included in your behavioral offset.

Dr. WiLensKy. No. I mean, it is included technically as a zero
value. That is, we have not assumed an offsetting response from
those with higher fees. There is—as I know you know—one study
out that was done that suggested a response for those who had
higher fees. Our concern was two-fold. The first is that there seems
some general agreement that the study was pretty flawed. The
second was the overall sentiment that because primary care physi-
cians are in'such short supply, the likelihood of them being able to
see fewer patients or to spend a lot more time with them, or to
take more leisure time—which is what that offsetting effect means
in behavioral terms—did not seem to make much sense given how
strapped all of these primary care physicians are because of all the
people who try to see them.

So, when we try to think through whether an offsetting behavior-
al response was conceptually reasonable given the short supply of
primary care physicians, especially in rural areas, it did not seem
so. And the empirical evidence in that direction is much shakier
than it is elsewhere.

Senator RoCKEFELLER. Let me ask a generic question, just flat
out. Do you think it is fair to reduce payment for rural and pri-
mary care services in order to offset the expected volume responses
to fee cuts for other services?

Dr. WiLENsKY. | do not think it is fair, no. But I think if you do
not want to spend more money, it is the only way we have to con-
trol expenditures. We only know one way to control expenditures
now, and that is by price. Expenditures are price times quantity.
Controlling expenditures is something that we face. It is something
that in all of your health care reform bills you face, and you almost
always look to fees to do it.

Unfortunately, the problem that we have, is that we have not
been able to figure out how to control volume effectively in the fee
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for service system. And frankly, a fee-for-service system—which is
what this is based on—gives you all the incentives in the wrong di-
rection, because the more you do, the more you get.

But is it fair? No, it is not fair.

Senator ROCKEFELLER. And the behavioral offset was not in the
legislation.

Dr. WiLENskY. We are not directed and we never are——

Senator RoCKEFELLER. Well, let me finish my question.

Dr. WiLENsky. We are not directed, as we never are by the Con-
%rg(s)s, to assume a particular behavior, but we always do, as does
Senator RockereLLER. All right. Now, can you cite for me by
what authority you include behavioral offset in the calculations of
the conversion factor, after all, it is the major part of the reduc-
tion, isn’t it?

Dr. WiLENskY. The budget neutrality requirement means that we
not spend more than we would have otherwise spent. The budget
neutrality assumption, as of 1991, with the update for 1992 means
that you have to try to figure out the effects of the fee schedule,
and the effect of the OBRA 1990 changes in law. What would it
take to be budget-neutral in order to start this off? We thought
that was what you were instructing us to do.

If we believe that the elderly will respond because they have
lower out-of-pocket payments, and more protection on their own li-
ability, and that physicians respond by changing their billing prac-
tices, the number of tests they order, or other referral practices, we
will, in fact, end up spending more. We had to ask the actuaries to
price out all these effects. This is what we do every time we come
to you with an estimate for anything.

enator RoCKEFELLER. I will come back to that subject, but my
time is up. You will say, however, I hope, that you are willing to
try to find a way that their concerns can be worked out?

Dr. WiLeENskY. The answer is yes, I am certainly willing to look.
Senator Durenberger ticked off a couple of interesting ideas, such
as withholds, all of which are very complicated, have a lot of oper-
ational implications and, unfortunately, require legislation. That
also would allow for getting money back after the fact in case you
overspend

Our concern now is that as the MVPS exists, if you miss that
first year, you will never get it back. It is the reason why employ-
ers or other people like to use bonuses instead of increasing wages.
Every time, if your base goes up, anything you do thereafter car-
ries forward what you did the last year or two.

Senator RockerFeLLER. I understand, Gail. Before I call on Sena-
tor Durenberger, Senator Bentsen has a comment.

The CHAIRMAN. Mr. Chairman, I regret I have another commit-
ment and have to leave. But I would like to leave some written
questions, one in particular about the elimination of billing for
actual time by anesthesiologists, as opposed to average. I would
like to submit that for the record.

[The questions and answers appear in the appendix.]

Dr. WILENsKY. Certainly.

The CHAIRMAN. I would also, Dr. Wilensky, like to have an
answer from you as soon as possible insofar as when we can get a



18

written response to that letter that I wrote to Dr. Sullivan that we
discussed earlier. Thank you.

Senator RockerFeLLER. Thank you, Senator. Senator Durenberger.

Senator DURENBERGER. Gail, I would like to make three, or four,
or five observations quickly, and them move from the very good
questions that you were asked by my colleagues regarding the
budget implications to some other related questions.

The first observation, as I sit here and listen to these very good
questions and the way in which they are asked, and I look at every
face in this rcom—you cannot see them—is that everybody here
wants you to succeed in this effort.

Dr. WiLENSKY. I guess that is comforting.

Senator DURENBERGER. Yes. And that includes some of the losers
in this room. That is, those who represent financial losers. Excuse
me. I did not mean that as a——

[Laughter.]

Senator DURENBERGER. I meant folks that come down a little bit.
Second observation is that probably in this room are the only
people who understand what we are talking about. The third is
that they are, unfortunately, not the only ones who care, and there
is a lot riding on this. Some of the issues have been mentioned, and
some have not.

In the latter category is the issue of reduced access in rural
areas. I mean, I am below Iowa by a long way, and if physician
payment reform does not work, the result will be reduced access in
rural areas. But worse than that, I think, is more unnecessary
practice in urban areas, particularly along the coast where we are
observing plenty of unnecessary practice now. There are a whole
lot of things being done in this country by doctors who do not have
to go on, and that is another, I think, serious consequence. The
other is the fact that our policy is trapped in this awful vice of rec-
onciliation, and I think it drives us up here crazy. This is the sixth,
or seventh straight year.

The next observation is that we have got only 72 days, and we
are caught in the fact that you were required to do all of this 1
year short of what you wanted to do it, and we should all recog-
nize, that we were told not to push it too fast. And we pushed, and
so you are a year ahead of it.

We should also recognize that in your interpretations—and you
have responded toc the Chairmens’ question—the General Counsel
at HCFA—and this is not our first experience—is responsible for
interpreting what we intended. And I just caution you about the
fact that that is beginning to get under our skin a little bit, but I
know there is not a lot you can do about that. Believe me, I have
got experience with lawyers. [Laughter.]

Senator DURENBERGER. OMB, somebody has already—I guess vis-
ceral was a word that our Chairman used. OBRA 1990 CBO base-
lines. I mean, this is no way to provide assurances that we are
going to have adequate doctor services in America. But it is a fact,
and we cannot change that in the next 72 days. We need to learn
to deal with it.

And the Chairman has told this to you in private—and I will just
say it publicly so everybody understands it—that everybody here is
going to do everything they can—that includes the Chairman of
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the Finance Committee, as you can easily tell from his questions—
to make this thing work, work right, dsspite the General Counsel;
despite OMB; despite CBO. Big talk. But at least we are going to
give it our best shot.

I would like to ask you about things like assumptions, decision
rules, certain caveats in the fee schedule analysis. And I know that
one of the organizations that I did not mention in my list is the one
that we have set up between—in effect—you and your rule and us,
and that is the Physician Payment Review Commission.

And to some degree, we rely on as many experts as we can get to
help us with information. But it really is important to us, besides
listening to the lawyers, to listen to the folks that can understand
some of the assumptions, some of the gives, some of the caveats. I
do not know what you call all of these things that go into convert-
ing the information and the methodology and the underlying data
into a fee schedule; conversion factor; geographic adjusters; and all
the rest of that sort of thing.

To the best of my knowledge, we do not have all the information
we would like to have on assumptions, decision rules, caveats, and
so forth.

To the hest of my knowledge, PPRC does not have all of the as-
sumptions, all of the caveats, all of the decision rules. And I will
just give you one example. It may not be the best one, it happens to
be the only one I can remember.

It has to do with cleaning of data, which is a term I am sure you
understand. I am not quite sure that I do. But I understand that
HCFA made a decision to eliminate all payments outside of two
standard deviations from the mean for given procedures.

Now, when you look at that from Iowa and Minnesota, it means
that there was a systematic elimination of very high charges and
the effect of that seems to be that the final conversion factor is
going to come out lower by some percentage than it was.

Dr. WiLENsKY. That is not correct.

Senator DURENBERGER. Maybe you can just cue off of that and
answer some of the other questions that I tried to lay on you in
terms of the background that we need to know how you made the
decisions you made.

Dr. WILENSKY. Let me take that one, and then I will answer
more generally. It is true that we did make a decision to eliminate
all values that were greater or lesser than two standard deviations
from the mean. That is not uncommon. It is done so that you do
not have very high or low outliers skewing the results. It is not
something that is locked in stone. It, again, is something that we
can respond to in the final rule, and that we would reconsider at a
technical level of comment.

However, there is, we believe, a misunderstanding. We have gone
back to look at it and from our preliminary analysis, is we believe
it raised the conversion factor; it did not lower the conversion
factor. We did not do it, however, to raise the conversion factor,
and we did not do it to lower it.

Senator DURENBERGER. No, I know that.

Dr. WiLENsKy. We did it because we believed it was a reasonable
way, technically, to clean the data.
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Let me answer more generally, and that is to say that this is a
very complicated process. We have tried to be as open as we know
how. We have made information available about the relative value
units; the GPCls, the geographic practice cost adjustments; the
malpractice relative values; and we have had endless hours of de-
bates about the new visit codes with PPRC and with other groups,
and with the AMA, the CPT-coding group. .

We make our assumptions known, in general, through the very
large model fee schedule and then the proposed rule. We make our
assumptions known in the specific and in detail when anybody asks
us about them, and we make our data tapes available for other
people to use to see whether or not they can calculate the same
kinds of things that we can calculate.

And as a practice, when we make our data tapes available and
people who have some other interests cannot duplicate our resulits,
we invite them to come in and sit down with our actuaries and to
go step-by-step through what they did, so that our actuaries and
our technical people can explain to them where they made some
assumptions that we did not, or we did something that they did not
understand.

It is not in our interests, or in our intentions, to operate in a
“black box.” We really feel like we go to great lengths to share this
information, both with the technical community, and more general-
ly, in frequent meetings with the medical groups and the medical
specialty associations at every step in the last couple of years, as
has Bill Hsiao. We try to make sure that they understand this in-
credibly complicated rule.

Senator DURENBERGER. Was some of Dr. Hsiao’s Phase III work
incorporated into the NPRM?

Dr. WiLENsKY. Well, some of it, but not most of it. And there is a
problem that we have now in the proposed rule;: We have provided
values for services representing the vast number of dollars, 85 per-
cent of the total. We had a good portion of the dollars accounted
for with the 1,400 codes we had with the model fee schedule, repre-
senting the majority of dollars. We are now up to 85 percent in
terms of the money. Some values came in after the proposed rule,
but there are some other codes that have not come in. Our inten-
tion is, as indicated in the proposed rule, we will put the interim
relative values in the Federal Register final rule and ask for com-
ment on them. We will publish a Federal Register notice to re-
spond to the comments.

Senator DURENBERGER. I have some other questions, but I had
better defer to my colleagues. Thank you.

Senator ROCKEFELLER. Senator Grassley.

Senator GrassLey. Thank you, Mr. Chairman. I have had a
chance to look at the 1991 report of the Physician Payment Review
Commission. In that report, it suggested that the volume of serv-
ices is affected by changes in fee charges.

But the Commission seems to think that your assumptions about
volume changes are too pessimistic. Your assumption about volume
increase is fully three times larger than the commission’s. -

So, my question to you is how is it that you choose such a large
ggj)ustment factor compared to what the commission recommend-
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Dr. WiLeNsky. The commission has recommended an adjustment
that is consistent with the offsetting effects that I was discussing
with Senator Rockefeller. That is, they have a position that is con-
sistent with what could be regarded as a 50 percent change for the
losers, and a 35 percent change for the winners.

They found it either technically more believable, or what I be-
lieve, having discussed the issue, politically more palatable to
assumce something more than no response from the winners. Their
estimate is consistent with an adjustment for not only those with a
net loss, but also some reduction in services for those who were
going to have higher fees. It is their 1 percent versus our 3 percent.

Now, the reason our three percent blows up into a bigger
number is what we believe has been the need to use the conversion
factor and to only hit those fees at the fee schedule and that lever-
ages or triples all of the effects. As I have tried to indicate several
times, we are going back to see if in the statute there is anything
that allows us not to use the conversion factor, that is, to spread
things over all fees. Because it obviously magnifies any effect, ‘or
both the transition and the behavioral offset.

Senator GrassLEy. Well, but you also suggested that theirs is a
p}(l)litical decision, and yours was a non-political decision, is
that——

Dr. WiLENsKY. Ours was absolutely a non-political decision. That
may have been a bad move. It was the actuaries’ assessment as to
what it would take to get budget neutrality. I pushed hard to see
whether I could not get another number——

Senator GrassLey. Oh. Well, are you saying that their motives or
their goal was not budget neutrality? They were not taking that
into consideration?

Dr. WiLensky. Well, they will speak for themselves. I think that
what I have heard them say is they are willing to run a little more
risk and try to recoup it after the fact. My understanding is CBO
and PPRC—but again, PPRC will speak for themselves—do not be-
lieve the actuarial assumption is incorrect; it is a question of how
you go about implementing this and where you spread some of the
risk for under or over-payments. It is my understanding that CBO,
for example, does agree with our actuarial assumption. Now, that
does not mean you cannot use, for whatever reasons, some other

\ assumption, but this is our best actuarial assumption, and I believe
* CBO would support it.

Senator GrassLEY. All right.

Dr. WiLeENskY. And PPRC will speak for themselves.

Senator GRASSLEY. On the subject of increased volume, what was
the magnitude of the increases which you noted accompanying the
physician fee freeze during the middle 1980s, and how does it com-
pare to the assumptions that you have made in the rule between
fee reductions and volume increase for right now?

Dr. WiLensky. We have done some analysis about what hap-
pened during the fee freeze. The reason I say that is because
during the fee freeze, we had the hospital PPS going on. The
reason that is important is that there was a big change in hospital
admissions.

What we found is that the physician non-hospital volume and in-
tensity increases, in 1985 and 1986, were 20 percent and 17 percent.

4
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And this is why the overall change looks as it does. In 1985, there
was a big reduction in inpatient hospital days. There was a big re-
sponse to PPS, and physician hospital volume and intensity, went
down 8 percent. In the next year, when you did not see such a sig-
nificant drop in hospital days there was still a positive response of
3.7 percent.

If you look in toto, what you see in 1986 versus 1985 is the 3.3
percent increase in 1985, and a 10 percent in 1986. But the 3.3 per-
cent in 1985 is masked by this very big decline of what was going
on in the hospital and that, in fact, there were very substantial in-
creases in volume occurring during these periods.

These 2 years had very substantial increases in physician volume

when you adjust for the fact that there were changes in admission
rates. ‘
I would also—I know the time is gone—say that the volume per-
formance standard that we calculated for 1990, assuming that only
half of the changes that were made in statute in 1989 would actual-
ly occur, estimated that expenditures would go up in 1990 9.1 per-
cent. Had we not assumed a behavioral response we would have
had an expenditure goal for 1990 of 7.4 percent. What we found
was that expenditures actually went up in 1990 10.6 percent. I
raise that for two points.

The first is this 50 percent behavioral offset—that is, half the
savings go away—is something that you have routinely seen from
us—even though you are not aware of it—as you routinely get it
from CBO—although you are not aware of it.

The second is that if we had tried to recoup after the fact what
happened in 1990, had we not accounted for behavior we would
have been in the position of trying to get back 3 percent. But, of
course, the statute only allows us to ding updates by 2 percent
early on. Furthermore, we would have had a bigger base. In other
words, we would have had a 7.4 percent goal, but we observed a
10.6 percent increase.

Senator RocKEFELLER. Senator Daschle.

Senator DAscHLE. Thank you, Mr. Chairman. Dr. Wilensky, I
would like to go over some ground that you have covered already
with mang of my colleagues, because 1 am equally as intrigued
with this behavioral offset. You made the statement that this is a
very complicated issue, and it certainly is.

Dr. WiLENsKY. The regulation.

Senator DascHLE. We have all been tryihg to better understand
it. '

Dr. WiLENsKY. Yes.

Senator DascHLE. I think you have made it more complicated,
frankly, and [ am not so sure that the added complication is neces-
sary. I am still trying to understand, and maybe if you could just
explain it one more time why there is an offset for the losers, but
no offset for the winners? PPRC disagrees with you; as I under-
stand it, most budgetary analysts who look at behavioral consider-
ations will take into account both winners and losers.

Now, you say this was not a political consideration. It seems to
me that you have made a budgetary consideration. In so doing you
tried to acquire the greatest amount of savings—3 percent versus 1
percent—to attain the budget neutrality that you seem to seek.
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But tell me again why it is you do not favor providing some
offset for winners, as well as losers.

Dr. WiLENsKY. I will try to explain. Let me say, however, unlike
our.inability to recoup if spending goes up from the volume per-
formance standard, if spending does not go up as muci: as we think
it will, we can, in fact, through updates, give back any amount of
money that was not taken out. This effect of not being able to get
money back because of the growing base only works when it grows
bigger. It is not a problem on the other side. Having said that——

Senator DascHLE. So, what you have just said is you are speculat-
ing as to what is going to happen, and you are affecting the lives, I
must say—and [ do not mean to interrupt, but I know my time is
limited—you are affecting the lives and incomes, and well-being of
a lot of people by what you have just admitted is an estimate. But
go ahead.

Dr. WiLENskY. There is no question that we are put in a position
of trying to figure out the most reasonable way to spend no more
in 1992 than we would otherwise spend. We turned to our actuaries
to give us their estimates of what kind of adjustments it would
take in order to do that. I will tell you that I do not know of too
many examples when we have over-estimated spending. What our
problem has traditionally been, is that as much as we think we ac-
count for behavioral changes and other effects, we never quite do
enough. We traditionally under-estimate; we do not over-estimate
spending.

Senator DascHLE. Well, PPRC disagrees with you on that very
point. You are asking physmans to take a double hit. First of all,
you are reducing the payment outright, and then secondly, you are
saying, because you think the services will be over-utilized you are
going to reduce the conversion factor even more.

But, on the other hand, you have got the so-called winners who
will benefit from the initial payment revision, but then are not in
any way accounted for as you try to offset what you expect will be
a reduced level of services provided by these individuals.

Dr. WILENSKY. Senator Daschle, this is, as I have said, a proposed
rule. We are aware of one study that was done. We have discussed
as to how we thought it impacted our thinking. It is definitely an
area that we have asked for comment from other people, although
we obviously tried to have as much discussion with the technical
community as we could about the various studies that have been
done, and what they show. It is the only study that we have come
up with that suggests this positive offsetting effect, but we will cer-
tainly take it, as well as every other piece of advice that comes in.

I am mtrlgued with the notions that Senator Durenberger has
raised, whicn is if we have more spending than we anticipate, is
there a way that we are more protected than we are under the
present system. We are also trying to solve that problem, because
we think that is a risk that exists and we are concerned about it.

But we are very mindful of the impact that the fee schedule is
g}c:ing to have, both on physicians and the elderly, and obviously
the——

Senator DascHLE. Are you talking about the mid-1970s study? Is
that what your estimates on behavioral offset is based upon?
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Dr. WiLeNskY. No. That is the only study that I am aware of that
was done in Colorado that shows a positive offset for the winners.

Senator DASCHLE. I see.

Dr. WiLeNskY. There are a series of other works, as well as what-
ever it is our actuaries do to estimate spending that were also used.
It happens to be an area in which I have also done research, and 1
am particularly knowledgeable about the research.

Senator DAsSCHLE. Do you disagree with Dr. John Eisenberg, a
member of the commission, whose article in the June 19th issue of
Journal of American Medical Association indicates that, “there is
no conclusive evidence in all the studies that have been done that
would lead one to conclude on any confident basis that there are
behavioral reactions to payments being made.”

Dr. WiLENskY. Yes. I would disagree with that. I think he is a
fine physician, but I think there are economists who would argue
with that statement. 1 think that the committee might want to
look at one of the recent CBO volumes that was put out on rising
health care costs, causes, implications, and strategies. There is a
whole section in Chapter Two on page 21 on Physician-Induced
Demand for Services.

This is something we economists worry a lot about, and believe
that, in fact, there are clear responses to fee changes, although we
work in a world in which nothing is hardly ever conclusive. But we
still have to go ahead and try to make estimates as best we can.

Senator DascHLE. Thank you, Dr. Wilensky.

Senator RockerFeLLER. Dr. Wilensky, I just want to say that a lot
of the members of this committee have questions that they would
like to submit to you in writing, and we will do that, but I did want
to just ask one final question and make one final point, which I
hope you will see as being helpful.

The proposed rulemaking says that MVPS is inadequate for cor-
recting inappropriate volume responses to fee schedules because of
the two-year lag between when the volume change is observed and
when the corresponding adjustment in the update is applied.

Now, you are aware that Congress considered and rejected pro-
spective correction for estimated volume responses to fee reform.

Dr. WiLensky. | have been told that.

Senator RoCKEFELLER. Since Congress clearly considered, and
since Congress clearly rejected a prospective volume offset to fees;
rather, we explicitly enacted and then the President signed the
MVPS with a two-year cycle. Given that and given thata behavior-
al offset is mentioned nowhere in the law, what authority does
HCFA cite—I know I asked this in a different way, before—for ap-
plying behavioral offset to the conversion factor?

Dr. WiLENsKY. I would like to provide an answer in writing to
that. But it basically has to do with the budget neutrality direc-
tives that are in the statute, and how one goes about achieving
budget neutrality.

Senator RockEFELLER. You will reply in writing?

Dr. WiLENSKY. Yes.

fThe following information was subsequently received for record:]

The Health Care Financing Administration actuaries consistently use a behavior-

al offset in estimating Medicare spending due to price or policy changes. The statute
did not prohibit us from making our usual technical assumptions (i.e., behavioral
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offset) in estimating program expenditures due to implementation of the physician
fee schedule.

The budget neutrality requirement is specified in Section 1848(dX1XB) “Special
Provision for 1992” of the Social Security Act, which stated:

the conversion factor specified in this subparagraph is a conversion factor (de-
termined by the Secretary) which, if this section were to apply during 1991
using such conversion factor, would result in the same aggregate amount of
payments under this part for physicians’ services as the estimated aggregate
amount of the payments under this part for such services in 1991.

Because the statute requires budget neutrality in 1992, our actuaries included in
their spending estimates, as they always do, estimates for behavioral response.
Therefore, we believe the budget neutrality directive gives us the authority to use a
behavioral offset.

Senator ROCKEFELLER. Are you aware that in the Labor/HHS Ap-
propriations Bill report language, there is language threatening to
withhold administrative funds needed to implement the new
system if HCFA does not correct the problem by September 15th?

Dr. WiLENsKY. I have been told that. I assume that the appropri-
ators are aware that they will create savings that even OMB never
dreamed of, since after January lst, we are not able to pay physi-
cians any other way.

Senator ROCKEFELLER. And you are aware that the Finance Com-
mittee was successful in convincing the appropriations people to
take that out of the statutory language and just keep that in the
report language? All I am saying is that, during our private con-
versations, we have expressed a mutual concern about being able
to get this done in time. Senator Durenberger kept referring to 72
days, I think Senator Daschle would say we have something like 35
or 40 more legislative days. So, time is short, and you have ex-
pressed concern about implementing these no matter what.

Dr. WiLENsSKY. Yes. Right.

Senator ROCKEFELLER. You are concerned about our timing aren’t
you?

Dr. WiLENsKY. If you are going to legislate, we would like you to
do it fast.

Senator RockereLLER. Yes. So, I mean, there are genuine con-
cerns, and all of these could be interpreted as adding up to a
system that really is not ready to be implemented. We have a be-
havioral offset in a way which was not contemplated and, in fact,
none of these reductions in payment were really contemplated. It
was not the intention of the Congress. And this is not directed at
you, because I consider you an ally. I am really talking to Dick
Darman downtown. The Labor/HHS hits the floor next week, or
perhaps the week afterwards. The Labor/HHS subcommittee is
Chaired by Senator Harkin, who is not timid on these matters. And
I would just say to you that the Senate Finance Committee would
have no jurisdictional basis for contesting what Senator Harkin, or
members of his Appropriations Subcommittee might choose to do.
So, this is serious stuff.

Dave and I, and a lot of other people, when Physician Payment
Reform passed, felt good; we felt that we made a contribution to
physician payment, and increased the opportunities for medical
care in rural and urban areas. We felt that we based all of these
changes on fairness as a theme.
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What has come out is something that is wholly unacceptable,
and it seems to be not your fault. We seem to be caught in some
kind of a trap. And so, I just want to remind you and others who
hopefully would be listening, that there is this authority, and it is
a very drastic authority; but there is this authority.

Dr. Wilensky, I repeat to you my enormous appreciation for your
willingness to try to work this out. I understand that very strongly.
It is a very difficult problem; a very important problem, and I very
much appreciate as I always do your testimony.

Dr. WiLENsKY. Thank you. We are, as I have said, working very
hard. Staff at HCFA has worked days, nights, and weekends for
many months to try to get this far.

We are looking to see whether there are ways that we do not
have to confine ourselves only to those fees that are inside the fee
schedule which has the leveraging effect; we are looking to see
whether there are other legitimate interpretations of the statute
that do not give us the transition effect that we have included in
the proposed rule.

We have more concerns about the behavioral offset, because we
do believe, at least under present law, that we are vulnerable for
not recouping lost Medicare funds even with the MVPS there. It is
not just the two-year lag, it is the bigger base, and also the fact
that it becomes current law, and therefore, the baseline on the five-
year moving average.

But we are looking to try to find ways, preferably administrative-
ly, and if not, legislatively, that would fix the problem. It is a little
difficult for me to respond in a helpful way with regard to lan-
guage in the appropriations bill.

We will not have fixed this in two weeks, 1 will guarantee you
that. Our comment period will not even be closed, and it would be
inappropriate to make final decisions about what we ought to do to
fix this before we have allowed the public to respond.

And I was not7jesting when I said that, to the best of my knowl-
edge, we do not have to implement this, but we have no authority
to pay physicians under any other mechanism come January lst

So, I assume the good Senator will take that into account, as
well. But I assure you that with or without that hanging over our
head, we are regarding this as very serious.

We are concerned about the impact that it has been having. 1
have spent the last year and a half doing everything I can to try to
improve working relationships between the physician community
and the Health Care Financing Administration, and I am none too
pleased to have it all go down the drain.

So, we are regarding this as a very serious matter. But we do feel
that whatever we do, we cannot cavalierly say, well, we knew what
you meant, even if it is not what you wrote. We do feel confined to
the fact that what we do is something that legal counsel believes is
consistent with the statute as it is written.

They have promised to spend serious time looking to see whether
or not there may be more flexibility than we realized at first, and
we are pursuing that with very seriousness. i

Senator RockerFeLLER. Thank you, Dr. Wilensky, very much. Dr.
William Curreri is on PPRC, Commissioner from Mobile, Alabama
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is our next witness. We welcome you, sir, and apologize for making
you wait so long. Please proceed.

STATEMENT OF P. WILLIAM CURRERI, M.D., COMMISSIONER,
PHYSICIAN PAYMENT REVIEW COMMISSION, MOBILE, AL

Dr. Currerl. Thank you, Mr. Chairman. I appreciate the oppor-
tunity to be able to come and testify on behalf of the PPRC on this
very important matter with regard to the notice for proposed rule-
making.

On my right is Dr. Lauren LeRoy, who is Deputy Director of the
Commission, and she will be accompanying me during this testimo-

ny.

The PPRC considered in great depth the NPRM at its June meet-
ing, and has concluded that, although there is much merit in the
proposal, there are very, very significant problems, many of which
you referred to earlier today. And if these problems are not correct-
?:e'd the success of the payment reform, we believe, could be jeopard-
ized.

The most serious of these problems you also identified earlier
today, and that is that the conversion factor is far too low; we be-
lieve much lower than we intended it to be, and we believe far
lower than Congress intended it to be.

In addition, there are serious distortions in the relative value
scale itself, and these need to be corrected before implementation.
However, we think that if there is sufficient commitment by
HCFA, many of these issues can be addressed in an administrative
manner, and through rulemaking, and, perhaps, will not require
new legislation.

Now, in my testimony today, I wish to review the key issues;
others will be covered in my full statement. The commission has

repared a report for Congress critiquing the proposal which will
submitted to you on July 31st.

Now, with regard to the conversion factor, you have already
identified many of the major problems. One of them is the interpre-
tation of how to achieve budget neutrality under the asymmetric
transition; we have problems with the assumptions that HCFA has
made in determining a behavioral offset; there are assumptions
HCFA has made that give us difficulty regarding the utilization of
new visit codes, which account for about 35 percent of expenditures
under the Medicare system. It anticipated a too great a use of high-
cost codes. And finally, as Senator Durenberger pointed out this
morning, we have some problems with the way they trimmed the
data, or cleaned up their data, which we believe also has reduced
the conversion factor.

Now, with regard to the asymmetric transition, the language in
the bill clearly is not very clear, even to us. But we do not think
that the 6 percent reduction in the base, which you have identified
will occur by 1996 and thereafter, was the intention of Congress.

And we would recommend that this be revised by HCFA to
achieve budget neutrality each year. In our written testimony, we
have given you several options as to how this really could occur.

With regard to the behavioral offset, we believe that HCFA'’s as-
sumption is far too large. We recognize that there is a paucity of
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research in this area, and what research is available, can lead you
to almost any conclusion you want. But it is clear that HCFA has
accepted the worst case assumption, and as a result, it winds up
with a 10 percent reduction, and we do not believe that this is just.

We also think it is unwise, because in the OBRA 1989 legislation,
you created the MVPS, and it is my understanding that there is
not any limit in the reduction of the MVPS if Congress takes
action and does not rely on the default mechanism. So all correc-
tions could be made in the future by the utilization of the volume
performance standard.

Now, it is true the commission did recommend a 1 percent reduc-
tion after a lot of consideration and disagreement, frankly, among
the Commissioners. But we felt a 1 percent reduction was not un-
reasonable; it was probably more practical and was probably more
fair than the 10 percent reduction that HCFA has recommended.

In regard to utilization of the new visit codes, our examination of
the assumptions underlying the crosswalks that HCFA made sug-
gests that when we look at survey data, we get very different re-
sults and come to different conclusions.

We believe that the expenditures under these new visit codes
might be 13 percent less than HCFA projected, which could result
in an increase in the conversion factor of about 5 percent, and still
maintain budget neutrality.

And we disagree with HCFA that the cleaning or trimming of
the data increased, in fact, the conversion factor. It is our prelimi-
nary understanding that it may have decreased the conversion
factor by up to a factor of 2 percent.

Now, with regard to the scale of relative work, there are prob-
lems that we have known about for some time, and the Hsiao stud-
ies have not achieved the accuracy that we had hoped, but we
think that the values can be improved so that they are accurate.

The problems have been identified in the past, but so far, they
have not been successfully resolved by HCFA. And I think that the
distortions are readily apparent to all physicians, they are very
clear, and they result from a number of different problems: prob-
lems with the vignettes, problems with the physicians who were
chosen to judge those vignettes.

And we are concerned, because if the relative value scale is not
accurate, it is going to be difficult to get physicians to accept it as a
good and fair way for payment.

Now, to correct these, we do not need to do more research, we do
not believe. We think that properly structured panels of experts,
including beneficiaries, physicians, payors and others, could easily
make fixes in the codes that we think are not truly accurate. And a
final step of review by physicians in each specialty in a budget-neu-
tral process could fix the values relatively quickly, and they would
be acceptable to be introduced in 1992.

Now, there are some problems also with the calculation of prac-
tice_expense. I will not dwell long on these, but simply say that
under the notice, there are site of service differentials. We applaud
the concept, but the adjustments and assumptions that HCFA has
made are fairly crude, and perhaps their use should be delayed
until we get better resource costs for practice expense at the differ-
ent sites.
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I should also point out that the statute specifies that charge data
for 1991 should be utilized to calculate practice expenses, and that
is going to unnecessarily penalize over-valued procedures, radiolo-
gy, anesthesiology, and pathology, that had significant reductions
before 1991 as a result of OBRA 1986, 1987, 1989, and 1990. Prac-
tice expenses are going to have to be looked at in the future, and
adjusted to reflect true resource cost, which is the long-term goal of
the PPRC.

With regard to geographic payment areas, we recommended very
strongly—and this is not in the notice, of course—that we use
state-wide payment areas in all but the 15 States that have the
most intrastate variation.

This would simplify the whole process by reducing the number of
localities from 237 down to 94. And that should provide for better
communication between beneficiaries, payors, and physicians.

Regarding the coding for EM services which has been adopted b
HCFA in the notice, we think that the overhaul of coding for eval-
uation and management services is clearly needed, but we cannot
endorse the system that is proposed in the NPRM; we think it is
too complex, and we think it is going to be sending mixed messages
to physicians. So far, we have seen no evidence that this new
system of coding is going to be an improvement over the current.

We also would like to recommend that actual time continue to be
used for the payment of anesthesia. This is truly resource-based
when time is utilized. We do recognize that there could be a better
operational definition of time and more vigorous validation.

So, in summary, the NPRM raises a number of issues that de-
serve Congressional scrutiny, and many of these changes need to be
made if payment reform is to meet the goals that have been set for
it.

Thank you very much.

[The prepared statement of Dr. Curreri appears in the appendix.]

Senator RockrereLLER. Thank you very much, Doctor. A large
component of the decrease in the conversion factor comes from the
behavioral offset assumptions made by the administration; you
have referred to that fast in your testimony.

PPRC suggested a 1 percent offset; therefore, there must be some
concern about volume response, but would you try to help me un-
derstand how PPRC can look at the same evidence that HCFA
does, the same history that HCFA does, and come out with 1 per-
cent and they come out with 3 percent? Why the difference?

Dr. Curreri. Well, I think that HCFA has used their actuarial
experience, or the assessments by their actuaries to come to the es-
timate of this behavioral offset. And, as Dr. Wilensky testified,
they have assumed that the so-called “winners” will not have any
decrease in volume, and she said that because she was really relat-
ing to the family practitioner in the rural area who, perhaps,
cannot respond with a decrease in volume. But that negates all of
the people in urban areas where, in fact, there have been studies
that show that the winners do decrease their volume.

We do not know, frankly, what is going to happen. It would be
all right, I am sure, with the PPRC, to the volume performance
standard simply take care of this problem in future years. We rec-
ognize, though, that there is likely to be some volume response, but

47-871 0 - 91 - 2



30

we think the offset should be minimal. That is, 1 percent, not nec-
essarily 1 percent multiplied three times.

Senator ROCKEFELLER. You said very clearly in your testimony
that there are alternative approaches that could be taken to this
whole question of budget neutrality.

Could you please review your suggestions regarding what HCFA,
and/or Congress would have to do, in order to implement some of
those alternatives?

Dr. Curreri. Well, I think that interpretation of the law could
say that it would be possible to apply the 2 percent reduction
across the board in a budget-neutral way. That is, to apply it both
to historical charges, as well as to the conversion factor, and not
just to the conversion factor alone; that would get rid of the asym-
metry.

An alternative would be to take a 3 percent reduction in the his-
torical base of those procedures that were more than 15 percent
above, or more than 15 percent below the fee schedule value.

And, in essence, since the historical fee will disappear over the
four-year period of time, that will disappear as you adjust it each
year to maintain budget neutrality without decreasing the base.

Senator ROCKEFELLER. Got another one? [Laughter.]

Dr. Currerl. Those are the two that I think we would suggest

" most strongly.

Senator RockereLLER. What is your assumption as you hear the
bind that HCFA is under in terms of implementing these rules in
time? I did not really get Dr. Wilensky on the record the way I
wanted to, on the fact that she is very concerned about, just literal-
ly being able to get this implemented, accommodating any changes
that might have to be made, either legislatively or otherwise, in
time for January 1, 1992, much less before we go out of session.

Do you, and PPRC, have a sense of real concern that we could be
heading into something here which we did not intend, and which
could have on a net basis a substantially negative effect on physi-
cians and their practice of medicine?

Dr. CurreRtL. I think that the PPRC is, of course, very dedicated
to this legislation. Since we suggested it very strongly to the Con-
gress, we want to see it implemented.

But I think we want to see it implemented correctly, and if there
is a problem that cannot be solved relatively quickly by administra-
tive maneuvers within HCFA itself, then I think that the PPRC
would consider the implications of waiting an appropriate amount
of time until we could be convinced that the relative values scales
were as accurate as could possibly be made, and that the system
will work in terms of controlling long-term costs.

Senator ROCKEFELLER. Senator Durenberger.

Senator DURENBERGER. Dr. Curreri, I just have a couple of ques- -
tions that relate to the specifics of the NPRM, and I just want to
set it in a context for you as a physician. As everybody in this room
and a lot of other people know, one of the popular things as you
approach an even-numbered year that has a President up for re-
election is health care reform. That is particularly true this coming
year, and my colleagues on my right have a proposal.

In fact, they have a couple of proposals to solve the universal
access problem. I guess a couple of my colleagues on my left pro-
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pose to have something just like that. I am not one of them, be-
cause I feel fairly strongly that we are not going to solve this prob-
lem unless we can be bipartisan about it.

I have said before and I will just say it again, that the folks on
this side of the aisle have tried to be bipartisan; they ended up, be-
cause we would not cooperate with them, coming up with some-
thing that looks partisan.

And I think most folks here probably believe that while we may
lay political solutions on the table, the answers to some of these
problems are going to have to be bipartisan, because there is noth-
ing inherently political about what we are doing.

It just happens to be my belief that we are not going to solve the
universal access problem if it is a financial probiem until we
change the way medicine is practiced in America. And I cannot tell
you that I have a lot of faith that RBRVS is the solution to the
problem. It is just another regulatory approach to try to rationalize
the system.

If our problem is universal access, and if one of the problems
behind that is changing the way medicine is practiced in America,
I frankly do not believe that RBRVS is going to solve the problem.
It does rationalize a lot of the things that are done, and that is
very important.

A lot of other things are very important, too: the effort to get to
total quality management and practice guidelines, and all the rest
of these things that are new to our lexicon. Those are very impor-
tant.

But I will say it again, and I will continue to say it, and I will
exaggerate the percentages. But I believe that 10 percent of the
physicians in this country practice very appropriate and very effi-
cient medicine; that 80 percent of the physicians in this country
would love to, they just do not know how to; and 10 percent are
creating problems for us.

To the extent that any of this is posited as a solution, I do not
believe it is a solution, but it makes a big difference. I mean, it is
going té make a big impact out there in America.

So, as we struggle here as policymakers, I am reminded of some-
thing that the Director of OMB told us Republicans about a week
or so ago when he was meeting with us. And he said, before you
decide what “it” is, you ought to have some vision for what “it” is
going to do to this system, referring to the so-called ‘“Republican
package,” or something like that.

And I think that is what the Chairman of this subcommittee—as
in my experience with him—and the Chairman of the full commit-
tee, and a lot of other people on this committee are doing; they are
trying to formulate a vision for the future and then we all put our
“its,” whether “it” is RBRVS, or “it” is Pepper Commission, or
whatever, into that particular vision.

But one of the problems that I have, or one of the suggestions
that I made in my opening statement is that we try to take advan-
tage of the 10 percent of the physicians out there, and the 80 per-
cent of the physicians who would like to be like the 10 percent.
And I really find it difficult instinctively to buy national hammers
on behavior. I mean, you know that my State benefits the most
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from RBRVS, in terms of overall dollar increases. What does that
tell you? That is, that we are currently paid the least.

And yet, we are the home of some of the best multi-specialty
group practice organizations in America. I think we are the home
of a lot of the 10 percent that do it right. But I cannot tell them I
can get everybody else up to speed with them with this system. I
cannot tell them this system is going to reward them for being in
the 10 percent. Am I wrong?

Dr. Currerl. No, I do not think you are wrong at all. Let me just
in response to you say this, that the PPRC has never envisioned
the fee schedule to create any reduction in expenses.

The only thing that will create reduction in expenses would,
from the Government’s standpoint, in fact, be if the volume per-
formance standards work, and physicians get together and actually
decrease the amount of volume that is either excessive or, in fact,
as you suggested, inappropriate because they do not know how to
use efficiencies in practice.

Now, you ask then, well, how can you excite people in Minnesota
to respond to some sort of national MVPS, particularly when they
do not control all of these people? Well, the legislation already goes
somewhat in this direction by splitting into two groups: surgical
procedures on the one hand, and medical services on the other.

Now, you suggested this morning, I think, that maybe we ought
to go down to State MVPSs. We have looked at that in some detail,
and the problem that we have with that is the variability in ex-
penditures at the State level. They go up and down, and up and
down so rapidly, that you would be like on a yo-yo if you then had
to upgrade depending on volume predictions.

So, we do not think that the State level is feasible at all. Now,
we think we should look at, perhaps, national levels, but divided
into tighter specialty groups, rather than just surgery on one side
and medicine on the other side.

Because in general, peer pressure and education, which are the
things that are going to reduce volume, come from the national
specialty societies. And that may be a way that you can get inter-
est of the people in Minnesota, because the surgeons at the Mayo
Clinic and the cardiologists at the Mayo Clinic responded in very
positive manner to their American College of Cardiology, or the
American College of Surgeons, and so forth.

But we do not believe that you can get to the State level, because
we think that the variability in expenditures is just too great to
use the VPS mechanism to update fees each year.

Senator DURENBERGER. Well, I appreciate the response, and it is
certainly not persuasive. But we can explore that. I do appreciate
the other suggestion, which I think is appropriate.

What is your impression about paying new physicians a lower
payment rate than more experienced physicians? This comes up in
various settings, but I think the last time I got it as a question was
in a—and I have been in a couple of them lately—in a multi-spe-
cialty, group practice situation.

Dr. Currerl. Yes. As you know, that is in the current law, and
there is a four-year phase in for new physicians until they reach
100 percent. We do not think that new physicians have any less ex-
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pensive practice costs, and we do not think that new physicians are
necessarily less efficient.

In fact, you could argue that they may be even more efficient,
since this has become a subject of interest within medical schools
and teaching centers now. And we believe that all of the physicians
should be rewarded in exactly the same manner for the same work.

Senator DURENBERGER. Thank you very much, Doctor.

Senator RockeFELLER. Dr. Curreri, thank you very much. I have
to say, because I never have and I always feel that PPRC is an
enormous factor in what is happening in medicine, and what ought
to happen, and as it is intended to be, it is a wonderful balance; it
is very wise; it is very comforting to those of us who are trying to
work on these problems, because we have great respect for PPRC
and the work that you do. Thank you very much.

Dr. Curgrer1. Thank you very much.

Senator RoCKEFELLER. Qur next panel consists of Dr. Clifton
Cleaveland, who is Chairman of the Health and Public Policy Com-
mittee of the American College of Physicians; Dr. Robert Graham,
of the American Academy of Family Physicians; Dr. John Seward,
Member of the Board of Trustees, American Medical Association;
and Dr. Seward comes from Rockford, Illinois.

Dr. Cleaveland, I will start at the top of my list with you, sir, if
you are ready. We welcome you very much and, again, apologize
for the long wait, but the stakes are high.

STATEMENT OF CLIFTON R. CLEAVELAND, M.D., CHAIRMAN OF
THE HEALTH AND PUBLIC POLICY COMMITTEE, AMERICAN
COLLEGE OF PHYSICIANS, CHATTANOOGA, TN

Dr. CLeaveLaND. Mr. Chairman, thank you so much for conven- .
ing this hearing. The American College of Physicians appreciates
this opportunity to present the views of internists and subspecial-
istfs in internal medicine on the critical issue of physician payment
reform.

I am CIliff Cleaveland, an internist in full-time private practice in
Chattanooga. I am a Regent of the College, and Chair of the Health
and Public Policy Committee. Accompanying me is Howard B. Sha-
piro, Ph.D., Director of Public Policy.

Mr. Chairman, my Medicare patients—who comprise 40 percent
of my clinical practice—are the most complex patients I see. Typi-
cally, they are beset by multiple chronic illnesses and degenerative
conditions. They require lengthy, intense, and expert care. This
work carries with it considerable financial, physical, and emotional
overhead. .

RBRVS represented hope for us in the primary care community
that finally a just payment scale would be enacted which would
recognize and appropriately reward our efforts. Because our work
is so demanding and the present fee schedule so low, the number of
medical students opting for careers in primary care specialties has
substantially decreased for several years. .

In the most recent residency match just concluded, only 57 per-
cent of first-year internal medicine residencies were filled with
graduates of U.S. medical schools. Other primary care specialties
report similar experiences.
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A gap in the supply of primary care physicians, once it is cre-
ated, will take years to correct. Our ranks in my community are
progressively thinning, and my colleagues and I struggle to accom-
modate new patients in an aging society.

I truly despair that in the years just ahead there will simply not
be enough competent, U.S.-trained graduates in primary care to
look after an ever-increasing number of Medicare patients.

It is only with a just payment schedule for primary care services
that we can ensure an adequate number of highly-trained primary
care physicians. The regulations, as advanced by HCFA, gut our
morale in many ways.

The American College of Physicians remains committed to the
full and fair implementation of the 1989 Medicare Payment
Reform legislation. If payment reform fails because of budget-relat- -
ed interpretations of the legislation, the wave of cynicism will last
for years.

There are three major problems related to budget neutrality that
must be resolved. We believe that they can best be addressed by
HCFA in a revised regulation, and this is the preferable outcome.

First, Congress created a transition rule to move primary care
services toward the full fee schedule amount quickly. The net cost
of this transition formula should not be included in the budget neu-
trality calculation. The AMA'’s legal opinion makes clear Congress’
intent in this matter. We think that HCFA has made a serious mis-
take in interpreting the statute.

Second, on an interpretation of ambiguous language in Section
1848(dX1)b) can be used to justify applying budget neutrality ad-
justments to the conversion factor alone, producing the tripling
effect of any cuts. Adjustments should be made across both the
RBRVS and the historical charge components of 1992 fees.

Third, we oppose any reduction in the conversion factor to offset
anticipated changes in volume. Congress deliberately chose to use
MVPS to correct for volume fluctuations. This would be analogous
to spanking a child before he went to school, in the event that he
misbehaved that day.

Additional statutory changes will be necessary to bring about
consistency of approach to services and payment calculations under
the fee schedule.

Among these, Congress should restore payments for EKG inter-
pretation at the correct relative value level, and should mandate a
resource-based approach to the measurement of practice costs.

Congress, the administration, physicians, and the Physician Pay-
ment, Review Commission put together a powerful partnership to
undertake payment reform in the first place. It is of extreme im-
portance to the future of Medicare that the partnership continue
and that we work out the serious difficulties raised by HCFA'’s in-
terpretation of this legislation.

Thank you.

Senator RockereLLER. Thank you, sir, very much. Am I missing
a name plate? Oh. It just arrived. Would you proceed, please, sir?
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STATEMENT OF P. JOHN SEWARD, M.D., MEMBER OF THE BOARD
OF TRUSTEES, AMERICAN MEDICAL ASSOCIATION, ROCKFORD,

IL

Dr. SEewarp. Thank you, Mr. Chairman. I am P. John Seward, a
family physician from Rockford, Illinois, and a Member of the
AMA'’s Board of Trustees. With me today is Janet Horan, of the
association’s Division of Federal Legislation.

The American Medical Association acknowledges the committee’s
longstanding interest and involvement in Medicare physician pay-
ment reform. We appreciate the extraordinary letter dated June
28th, 1991 to the Department of Health and Human Services
signed by two-thirds of the committee. We share your concerns,
and appreciate your direct involvement in resolving this issue.

Over the past few weeks, there has been much discussion of the
options under the law available to the Health Care Financing Ad-
ministration in resolving the conversion factor problem. All agree
that there are ambiguities in the law that need interpretation.

To assist HHS, HCFA, and others, the AMA requested a letter of
opinion from the respected law firm of Sidley & Austin concerning
the issues. This letter of opinion indicates that the 16 percent re-
duction is not inevitable and, in fact, contravenes the statute. We
strongly concur.

A copy of this letter of opinion is attached as Appendix I of our
written statement, for your reference, Mr. Chairman.

As you have no doubt heard, physicians throughout America are
angry at the payment levels in the June 5th, 1991 proposed rule to
implement Medicare physician payment reform. This is under-
standable, because the proposal reflects an unwarranted, devastat-
ing, and immediate 16 percent reduction in the schedule’s initi-
ation conversion factor, contrary to the intent of Congress.

It breaks faith with American doctors, but even more important,
physicians are worried. We are worried that the proposed schedule
of payments for the drastic cuts for many services will mean that
some Medicare patients may not have access to the full range of
services that they need.

To put it clearly, some doctors in my specialty of family medi-
cine, for instance, may not be able to see new Medicare patients,
pay their overhead costs, and stay in their current practice location
if the 16 percent reduction in Medicare payments is finalized.

More and more we hear of physicians who are questioning their
ability to maintain their practices due to continued Medicare pay-
ment cuts and administrative hassles.

Do we want to create a Medicare program with access problems
equal to, or worse than those in the Medicaid system? The pro-

" posed 16 percent reduction in the conversion factor will do just

« this, if it is uncorrected in the final rules. We are requesting Con-

gressional assistance.
This proposed 16 percent reduction in the conversion factor re-

- sults from a misinterpretation by HCFA of the mandate for budget

neutrality contained in OBRA 1989, as well as from inappropriate
and demeaning assumptions about anticipated physician behavior
in response to payment reform.
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HCFA has interpreted this provision as requiring two reductions
in the conversion factor: one to offset volume increases that a pro-
jection will occur as a behavioral response to payment reductions,
and one, to offset spending projected to result from the payment
system’s transition formula for 1992.

Finally, HCFA has applied all of these cuts to the conversion
factor, thereby tripling the effect of the conversion factor.

The AMA remains committed to physician payment reform; we
simply want to make it work. The AMA believes that the decisions
that are causing the radical reduction in the conversion factor
could be, and should be dealt with administratively.

We believe these matters can be and will be best handled by
modification to the proposed rules. Our approach includes the fol-
lowing elements: clarification that HCFA’s conclusions regarding
the so-called “transition asymmetry’ are incorrect, in that OBRA
1989 neither requires, nor allows HCFA to make this cut.

And second, a Congressional directive that HCFA uses no behav-
ioral offset which has no clear analytic or statutory basis. Instead,
Congress enacted the MVPS to retrospectively respond to potential
inappropriate increases in volume.

In conclusion, Mr. Chairman, Congress, as much as anyone, has a
major stake in seeing a smooth transition to phy=ician payment
reform. Fair relative values linked to an absurd conversion factor
do not produce fair payment levels.

Access may become a real concern. For example, data frora a
limited PPRC survey of national Medicaid patients indicates that
for some services, Medicare rates will be near or below the Medic-
aid rate in many States.

Furthermore, anticipated increases in rural areas will be sub-
stantially reduced or reversed, with 40 States suffering losses in
Medicare payments in 1992, and 49 States suffering losses in the
next 5 years. Out of the 240 Medicare payment localities in the
nation, only 14 will see a payment increase in 1991.

We certainly thank you for calling this hearing and inviting the
AMA to testify. Your interest reflects our strong view that we all
have invested too much time and effort on payment reform to see
it destroyed. I certainly thank you for your attention and would be
pleased to answer any of your questions, Mr. Chairman.

[The prepared statement of Dr. Seward appears in the appendix.]
GSeLnator RockereLLER. Thank you, Dr. Seward, very much. Dr.

raham.

STATEMENT OF ROBERT GRAHAM, M.D., EXECUTIVE VICE-PRESI-
DENT, AMERICAN ACADEMY OF FAMILY PHYSICIANS KANSAS

CITY, MO

Dr. GRAHAM. Mr. Chairman, Senator Durenberger, I appreciate
the opportunity to appear before the subcommittee again and con-
tinue our discussions about the implementations of RVS.

I think it should be noted that we would not be here today were
it not for the very strong support that this subcommittee and com-
mittee had for the implementation of the Act in 1989, which we
continue to appreciate very much.
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You have my full statement before you, and I think it perhaps
would serve the best purposes of this hearing for me to try to sum-
marize our feelings about some of the major questions which have
been raised already today in previous comments of witnesses.

Item No. 1: Behavioral offset. I believe the committee is on the
right track in questioning the legitimacy and the logic of the be-
havioral offset proposed by HCFA over and above the questionable
assumption as to whether or not there is a statutory base. I believe
that to assume that physician behavior will alter because of a
change in payment if it comes down, but will not alter if a change
in payment goes up, has no internal logic to it. And even Dr. Wi-
lensky said they tend to underestimate. Well, perhaps they under-
estimate the degree to which physician behavior would change if
pa%ments go up.

he whole issue of the science behind behavioral offsets, I think,
is so cloudy, it does not form a basis for sound public policy. HCFA
should be encouraged, both because of the gquestionable statutory
basis, and because of the questionable science behind it, not to
pursue the behavioral offset.

Again, Dr. Wilensky said several times, we have to do it this way
because the MVPS does not allow us to recoup; we can only take
back 2 percent a year. That is not what the law says. The law says
the Congress can do whatever is necessary. The 2 percent is the
limitation that is provided for the default provision for the Secre-
tary.

Senator RocKEFELLER. And so, how would we encourage them to
do that?

Dr. GrRanaM. [ believe, if vou cannot do it administratively—and
with the conversations that you are already having with HCFA, it
may well take legislative action, sir, and I know that is difficult.

Senator ROCKEFELLER. And opening up potential MVPS again
would not worry vou?

Dr. GrRaHAM. It would not worry me. Other members of the panel
may have different feelings about it. As you are aware, in our con-
versations in 1989, we were willing to accept MVPS as a legitimate
assurance to the Congress that there would not be major changes
in physician behavior nor major impact on the budget as part of
the RVS package. So, re-addressing that, no, would not concern the
Academy, in particular.

Issue No. 2, which has been discussed, is any changes that need
to be taken in the conversion factor to provide for budget neutrali-
ty should apply to all fees, not simply those fees in the first part of
the year.

Now, there it does sound that HCFA and Dr. Wilensky are trying
very hard to find a legislative basis to allow them to do that. That
may be an area which can be worked out administratively and
through conversations of goodwill.

A third area that I would identify that has not been talked about
by a prior witness that is of substantial concern to us is the need
for an ongoing review of the geographic adjustment factor. Many of
our physicians, as I know physicians in the States represented by
the two of you, do practice in rural areas. We believe that the cur-
rent geographic adjustment factor does not treat rural physicians

properly.
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This is not an issue that I bring before you for resolution prior to
1992, but it is an issue where we think the way the implementation
is going right now needs to be carefully re-examined, because there
is an implicit assumption that rural practice is less expensive and
rural overheads are less expensive.

And we do not believe that is right, so we would encourage the
committee, and PPRC, and HCFA to coritinue to look at that.

Let me close with two comments about process. What happens if
we are not successful in addressing these issues in bringing about a
change in HCFA'’s proposal? What if physician payment reform is
implemented just the way the NPRM reads right now?

We have substantial concerns that there will be major disillu-
sionment and disaffection within the practicing physician commu-
nity. It will be perceived that once again the Federal sector prom-
ised one thing, and granted another.

I do not believe that will mean that current physicians will aban-
don their Medicare patients, because physicians care about their
patients, and they have relationships with them.

But the implication that I see is for Medicare patients five and
ten and twenty years in the future, as we try to encourage individ-
uals to go into family medicine, general internal medicine, general
surgery, providing services to the patients where they exist. And
they look at the fee schedule for Medicare and say, ‘I cannot do
it.”

. You have heard Dr. Seward and Dr. Cleaveland refer to this al-
ready. The long-term effects of the implementation of RVS, as pro-
posed by HCFA right now, concern me a great deal.

And if I can, [ will make a closing comment. Without delay, [
would urge you and members of the subcommittee to do everything
possible to bring about a resolution of these issues so that the fee
schedule can be implemented as of 1992. Allowing administrative
bureaucratic concerns to push that back, I think, would not serve
any of our interests at all.

I think you are on the right track, perhaps, through the Appro-
priations Committee, trying to find some leverage. 1 have a little
concern with the proposal that funds would be withheld to imple-
ment, because, as you identified Dr. Wilensky, I think she is an
ally of the subcommittee and an ally of this process. I think you
are shooting the messenger. If attention——

Senator RockerFeLLER. But I indicated that is what [ was doing.

Dr. GRaHAM. If the attention of the administration needs to be
(}:laptured, perhaps the target should be something closer to their

eart.

Senator RockereLLER. No, I agree with you. I simply wanted to
rattle the situation sufficiently to express that you can sit here and
discuss these things and throw all of these acronyms around, and
the process just keeps moving. And, as Senator Daschle indicated,
we have only got 35 legislative days left.

The assumption is that maybe there is someplace that Congress
can be helpful if everything cannot be done. If Gail Wilensky
cannot prevail over OMB, then that means maybe we have to do
something.

We are only going to be here for a certain amount of time, so
moving the process along has a very high priority, which is why 1
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decided to sort of drop that small little item in there. It was not
intended for her, it was intended for Dick Darman. And it is frus-
trating.

Dave has indicated. I believe him when he talks about Minneso-
ta. Physicians and the fact that there are a lot of low-cost practices
there because people are doing what they are meant to do, and
they are doing it very well. And I think that is sort of commensu-
rate with the way Minnesota and Wisconsin and some other States
operate.

In West Virginia, we had anticipated a 30 percent increase for
primary care. I mean, we anticipated it. We were very happy about
it. We were looking forward to it. We saw people getting into areas
where they were not going before. And we now are going to see less
than half of what was anticipated. if what currently is on track ac-
tually takes place.

And, in fact, on an overall basis, West Virginia physicians will
see no change in total payments in 1992, and a 6 percent decrease
in total payments by 1996.

Is that what was intended with RBRVS and our physncxan pay-
ment reform? Absolutely not; absolutely not!. You have indicated
that most family physicians moved to the fee schedule in 1992, Dr.
Graham. Why is that, and why does that disadvantage family phy-
sicians in comparison to physicians who move to the fee schedule
later on?

Dr. GrRaAHAM. The reason why most move to the fee schedule in
1992 is most family physician fees turn out to be within that 15
percent band above or below the fee schedule; most below. And the
reason why that is a disadvantage is the entire change in fees—due
to the tripling effect, and budget neutrality—is applied only to the
RBRVS conversion factor, and only in 1992.

So, family physicians who move to the fee schedule in 1992 feel
the full brunt of that reduction in the conversion factor right away,
and then permanently for the rest of the time.

If, indeed, as you have mentioned before, there was the require-
ment for budget neutrality in every year, then that particular
problem would be alleviated for family physicians.

Segxator RockerFeLLER. In other words, budget neutrality each
year?

Dr. GRAHAM. Year-by-year, that is correct.

. Senator RockerFeELLER. Which we should have doi.., shouldn’t we
—have? .

Dr. GRAHAM. You tried.

Senator RockereLLER. Dr. Cleaveland, if I could ask you a ques-
tion, sir. First of all, I want to say that your expression of contin-
ued support for physician payment reform—in spite of what is
going on—is welcome.

I would like to focus on something that you raised in your writ-
ten testimony, specifically the payment for EKGs and calculation
of practice costs.

First,_would you please elaborate on your proposal for covering
the reading of routine EKGs, and what you mean by “you will ask
HCFA to narrow the visit categorles that should be adjusted for
EKG interpretation.”
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Would this narrowing of codes allow for the recovery of sufficient
fur‘n?ds to cover payment of EKG interpretation as a separate serv-
ice?

Dr. CLEAVELAND. Dr. Shapiro will respond to that, Senator
Rockefeller.

Dr. Snariro. Senator, HCFA has tried within the constraints of
the law to provide some payment for EKG interpretation. What
they did was propose adding a very small increment to all visit fees
in ord: r *o recognize the value of EKG interpretation. The problem
is thai that goes to surgical visits, visits in which an EKG is not
performed, in addition to those visits performed by internists, car-
diologists, and others, where the EKG is actually done.

So, its impact is certainly negligible as the increment is spread
out through the entire series of visits for all specialties. What we
would suggest to HCFA is that it narrow that to the visits or the
specialties in which EKGs. are most often performed.

Senator RockerFeLLER. You want to add to that?

Dr. CLeavELAND. I have nothing to add to that.

Se;:ator RockerFeLLER. All right. That is fine. Why is it that you
think——

Dr. SHAPIRO. Senator, if 1 may, though, I am sorry to interrupt
you. Just to add that that may be a solution within the confines of
the legislation and the regulation, but it is our position—and I
think all physician organizations—that the Congress must re-open
this particular issue and allow payment for EKG provision, albeit
at the correct relative value under the Hsaio research.

Senator RockereiLLER. Yes. All right. I understand. My next
question is, why do you think the PPRC’s recommendations for cal-
culating direct and indirect practice costs is more appropriate, and
how will that help primary care physicians?

Dr. CLeaverLAND. The calculation of overhead for primary care
physicians is an extraordinarily difficult moving target. In—my
office, as we try to get a handle, for instance, on overhead, we have
seen it move from 40 percent to 60 percent, trying to be very
frugal. Overhead costs must be based on careful use of resources.
This cannot be broken down geographically.

For instance, in my community we will compete against large
metropolitan areas for a dwindling supply of X-ray technicians, lab-
oratory technicians, and such.

The calculations of overhead must look far enough in the future
to accommodate rapidly shifting availabilities of the very skilled
paramedical people that we require to run our offices.

Senator ROCKEFELLER. I am not sure I understood that.

Dr. CLEAVELAND. Overhead requires the use of people resources,
rental resources, a variety of factors in running an office that——

Senator ROCKEFELLER. I understand that. But you are saying that
those costs have to be projected much farther out in terms of what
they might become in order to apply them to a formula?

Dr. CLEAVELAND. That is correct, because a shortage in laborato-
ry personnel, for instance, 3 years down the pike, would be very
difficult to encompass in a year-by-year budgetary formulation of
overhead that is based on resource use.
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So, unless you look at where the shortages are going to be—and
we see it, quite frankly, in paraprofessional people—then resource
formulations become, at best, guesses.

Senator RockeFELLER. All right. Dr. Seward, I will come back to
you, sir. But I will turn to Senator Durenberger. .

Senator DURENBERGER. Gentlemen, thank you.

I want to pick up on the exchange that Dr. Graham and the
Chairman had relative to the tripling effect of adjusting to the
asymmetrical transition and make sure we all understand it again.
This is where the folks that are going to go up do so faster than the
folks that are going to come down. And we knew we were going to
be lucky if we could make it and end up budget-neutral. We knew
it had to be a loser or a gainer, and it ended up being a loser.

So, I said in my opening statement that one of the ways to solve
this problem is to take the 2 percent and spread it across every-
body, rather than putting 6 percent on one-third.

Do you have views on that solution that you want to share with
us? We will begin with Dr. Graham.

Dr. GRAHAM. We agree heartily.

Senator DURENBERGER. Thank you. Dr. Seward.

Dr. SEwARD. Senator, the AMA believes that putting all of the
reduction on the conversion factor is not appropriate.

The AMA is in favor of budget neutrality. A reduction on the ap-
plied adjusted historical payment basis would be more appropriate,
rather than putting it all on the conversion factor.

Senator DURENBERGER. How do you do that? .

Dr. SEwaRrD. You apply the reduction over that entire adjusted
historical payment basis versus just to the conversion factor.

Senator DURENBERGER. You mean, in the calculation of the for-
mula base, is that——

Dr. SEwARD. Yes, sir.

Senator DURENBERGER. All right. Dr. Cleaveland?

Dr. CLEAVELAND. Well, the question is somewhat moot, in that it
{Fally gets down to whether or not a behavioral offset is required.

one is——

Senator DURENBERGER. No, I am not talking about behavioral off-
sets. [ am talking about the fact that when we decided that the
procedures that were going to benefit would benefit more quickly
than the procedures that would lose money, and one moves faster
than the other, we would be awful lucky to come out at zero. We
came out at a minus 2 percent, in effect, in dollars.

And now the question is simply should the one-third of the physi-
cians in the first year who do not go right to where they are sup-
posed to be, should they carry the whole load for picking that up,
or should we——

Dr. CLEAVELAND. Absolutely not.

Senator DURENBERGER. Pardon me?

Dr. CLEAVELAND. Absolutely not. The adjustment should be
spread across both RBRVS and the historical charge components.
All physicians and all fees should be affected.

Dr. gEWARD. Senator, can I add one thing. I would ask the com-
mittee to look at whether or not the asymetry assumptions are
really valid.
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Senator DURENBERGER. Yes. I have tried that at the staff level,
and I will continue to try that. They say, no, you cannot do it, but
we will take your advice and keep working at it. But right now,
AMA is not recommending that we spread it across the board?

Dr. SEwaARD. Yes, we are.

Senator DURENBERGER. Oh, you are?

Dr. SEwarDp. Well, on the adjusted historical payment basis, Sen-
ator.

Senator DURENBERGER. Oh, yes. All right.

Dr. Suariro. I think the point is that there may be nothing to
spread.

Senator DURENBERGER. I understand.

Dr. SHariro.That is why Dr. Cleaveland started to say that the
point may be moot. If you are not going to do a behavioral offset
and you are not going to reduce spending for a transition effect,
because the law does not require you to do so, in fact, the law re-
quires the opposite; that you first calculate a budget-neutral con-
version factor and then you apply the transition formula. You, in
effect, have no spending to take out of the total payment levels,
either of conversion factor or of historical payment basis.

Senator DURENBERGER. That is it.

Senator RockereLLER. All right. Dr. Seward, just one question for
f'ou. In your written testimony, you talk about balanced billing
imits, and obviously the purpose of them is to protect Medicare
beneficiaries from what we, in Congress, consider excessive
charges.

Now, I am committed to working out the problems with the pro-
posed fee schedule in an administrative way, but I am willing to go
to legislation if that is the only way to get at it. But it is not my
intention to resolve this matter at the expense of Medicare benefi-
ciaries by either increasing their costs, or by decreasing their
access to care.

And, therefore, my question really is in two parts. First, explain
how you think higher billing limits will help physicians who live in
rural areas where folks just cannot pay that much in additional
out-of-pocket expense? And secondly, would not higher bounds bill-
ing limits create equally real barriers to care in the case of many
beneficiaries? -

Dr. SEWARD. Senator, 1 certainly agree with your concern on this
area. I think one of the things that we need to look at is that there
is data to indicate that a significant percentage of physicians are
not now billing at the usual and customary rate, and especially in
the rural areas.

I think under the new RBRVS we will continue to see physicians
concern with their patients’ financial situation.

Will the physician, because of a fee increase bill at a higher
level? Yes, but the assignment level remains high. This will not be
a problem to those patients.

Senator RockereLLER. Do you have anything more, Senator
Durenberger?

Senator DURENBERGER. No.

Senator RocKEFELLER. I think that is all I really wanted to try to
get at with you all. I know you have waited a long time, and I
apologize for that. But I thank you very much.
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Dr. CLEAVELAND. Thank you.

Dr. SEwarp. Thank you.

Senator ROCKEFELLER. And I assume there may be other ques-
tions which will be coming to you in written form.

Our final panel consists of Dr. Richard Field, Jr., of the Ameri-
can College of Surgeons, and he is accompanied by Dr. Paul Ebert,
Director of the American College of Surgeons out of Chicago; Dr.
James M. Moorefield, Chairman of the Board of Chancellors at the
American College of Radiology, from Sacramento; and Dr. Betty
Stephenson, who is President of the American Society of Anesthesi-
ology from Houston, Texas.

Dr. Stephenson, you are in the middle, so if you are ready, why
do you not begin? :

STATEMENT OF BETTY P. STEPHENSON, M.D., PRESIDENT,
AMERICAN SOCIETY OF ANESTHESIOLOGY, HOUSTON, TX

.Dr. STEPHENSON. Thank you very much. I appreciate the opportu-
nity to testify. I am President of the American Society of Anesthe-
siologists, which represents 28,000 physicians.

In common with the other medical societies, we have been
shocked at the totally unanticipated level of reductions in physi-
cian fees proposed by HCFA. They appear to aggregate, for our spe-
ciél!ty, a 50 percent cut by the time the fee schedule takes full
eftect.

As detailed in my written statement, we share with all of medi-
cine extreme concern with the behavioral offset and the transition
 formula. We, like our colleagues in radiology and surgery, have
taken cuts of 7 percent this year that were intended to be counted

toward our fee schedule reductions.

" Beyond these shared concerns, I would like to focus on HCFA’s
decision, totally without statutory foundation, to eliminate time
units from the calculation of relative values for anesthesia proce-
dures. This decision is directly at odds with OBRA 1989, which re-
quired that in esteblishing the fee schedule for anesthesia services,
HCFA shall use, to the extent practicable, the uniform relative
value guide already mandated for use by Medicare carriers.

This directive from the Congress was no accident. It was, to the
contrary, the product of a very carefully developed partnership be-
tween Congress and organized anesthesiology, designed to refine
the reimbursement method for our services to make it as fair and
accurate as possible.

As this subcommittee is aware, Medicare has reimbursed anes-
thesiologists using a resource-based relative value guide since the
inception of the program in 1966.

The RVG method defines base units which measure the skill,
risk, and complexity of the anesthesia procedure, and time units,
equally resource-based, which measure the time that the anesthesi-
ologist delivers hands-on care to the patient. Base units plus time
units, multiplied by a conversion factor determine the fee.

Mr. Chairman, the 1987 Budget Act included a provision support-
ed by the ASA mandating that Medicare adopt a uniform relative
value guide for use by its carriers. HCFA subsequently mandated
that the carriers use the ASA RVG.
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A critical corollary to this step was the adoption of an uncompli-
cated set of 250 anesthesia codes to replace the 4,200 surgical codes
previously used for anesthesia reimbursement.

Inclusion of time units in the RVG has allowed for simplification
of the 250 procedural descriptors. For example, the anesthesia code
for lower abdominal procedures covers about 160 surgical codes.

Two years after OBRA 1987, following a study by the Inspector
General, the Congress, with ASA’s full cooperation and support, in-
stituted the use of actual minutes for calculating anesthesia time,
}n?ltead of HCFA’s previous method of rounding up to the nearest
ull unit.

When OBRA 1989 directed HCFA to utilize the Medicare uni-
form relative value guide, it did so with the deliberate knowledge
that this guide involved time units. Congress had already mandat-
ed actual time in that very same 1989 law.

Now HCFA has, with no substantive justification, proposed to
eliminate the separate calculation of time units and to require the

_use of average time. ASA suggests that HCFA’s action is not only
™ in flat contravention to the directive from Congress, but will also
lead to significant distortions. ~

The variations in surgical time, case mix, and case load, over
which we have little or no control, point to the impossibility of fair-
ness resulting from the averaging of time among anesthesiologists.

HCFA admits this drastic change is budget-neutral. That means
winners and losers within our specialty. The losers will be those
treating the sickest patients in inner city, tertiary care, and teach-
ing hospitals.

As you have heard from Dr. Curreri, the Physician Payment
Review Commission supports the retention of separate time units
in the reimbursement of anesthesia services.

We urge Congress to reinforce its original budget-neutral man-
date to HCFA that actual anesthesia time, as well as base relative
value units, be included in the Medicare fee schedule.

As a specialty which has pioneered the use of relative values, we
are distressed at the approach HCFA has taken, and the apparent
undermining of OBRA 1989. If reform is to work and have the sup-
port of both patients and physicians, we need Congress to gel the
train back on the track.
d.[’I]‘he prepared statement of Dr. Stephenson appears in the appen-

ix.
Senator RockereLLER. All right. Dr. Field.

STATEMENT OF RICHARD FIELD, JR., M.D., MEMBER OF THE
BOARD OF REGENTS, AMERICAN COLLEGE OF SURGEONS, CEN-
TREVILLE, MS

Dr. FieLp. Senator Rockefeller, members of the subcommittee, 1
am Dr. Richard Field from Centreville, Mississippi, and I am a gen-
eral surgeon. I am accompanied by Dr. Paul Ebert, who is Director
of the American College of Surgeons.

Now, there have been several references this morning to rural
medicine, spoken, maybe, from somewhat afar. As you noted from
my address, I can assure you that I come from way down deep in
the pine trees of Mississippi, and I hope that what I have to say
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will have some import, because I am one of those out there practic-
ing surgery.

I might say, too, in preface to my remarks, that it is very heart-
ening to see the real concern shown by you, Senator Rockefeller,
and the other fellows on the committee. You really are concerned
about the quality of care provided to our patients, and what we can
do to stay out there and take care of them. I am pleased to have an
opportunity to represent the American College of Surgeons on
these points.

We believe it essential that the relative values that will be used
for Medicare payment purposes beginning in January 1992 are as
accurate as possible. In our judgment, this will require a great deal
more effort between now and January 1, as we have already seen
here today.

We believe that there is considerable evidence that the relative
values being proposed by HCFA for many surgical procedures are
flawed. For example, many vignettes developed by the Harvard
study described the typical patient, not the typical elderly, Medi-
care patient.

The amount of care that is required by the average elderly or
Medicare patient for at least some surgical procedure woulg be
greater than the physician’s time and effort that are required by
the average younger, or non-Medicare patients.

If my gallgladder, or Senator Bentsen’s gallbladder, is removed,
we present a greater risk and a greater problem than, say, a 35 to
40-year-old white male. To the extent that the process for setting
relative values does not reflect fully the resource inputs that are
associated with the care of elderly Medicare patients, thus, the

remise upon which the entire system is based is theoretically

eing violated. In addition, the College is bothered by the double-
standard that is being applied to many physician services under
the proposed fee schedules. The services of assistants at surgery,
for example, would be paid for in a manner that is not based on a
resource-based system.

Similarly, the services that are provided by newly practicing phy-
sicians—and you asked that question awhile ago—would be paid at
lower amounts than other physicians, even though there is no evi-
dence that the resource inputs for newly practicing physicians are
any different from those of the other physicians. Thus, the Col-
lege’s position is that these new, young physicians should be paid
on the same scale as those of us who are older.

The College is also bothered by the double-standard that relates
to pre-operative services. Special documentation—now, listen to
this—will be required by surgeons who stabilize patients prior to
operations. Special documentation will be required for us to do it.

Senator ROCKEFELLER. Dr. Field, am [ missing something? You
are making fundamental complaints about the RBRVS system as it
was brought to HCFA?

Dr. FieLp. That is right.

Senator ROCKEFELLER. Yes.

Dr. FieLp. That is right. We are making fundamental observa-
tions which we have been concerned with.

Senator RockereLLER. Well, sir, I welcome those observations,
but I am just suggesting it is a little bit late.
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Dr. FieLp. I understand. Would Dr. Ebert want to respond to that
in any way?

Dr. EBert. Well, it is ohly late, I think, in the sense that you are
using an RBRVS for part of the new reimbursement system, and
you are not using it in other parts. And we are somewhat con-
cerned that people will want to play the game on one table, or or
one playing field, and yet, That is not the way it is being played,
and we say assistants at surgery are paid in a manner that is unre-
lated to the RBRVS system.

I think the information that you put forth on new physicians was
clearly in the old system; it had nothing to do with RBRVS. When
the RBRVS came in play, it should have eliminated all that. And
yet, this policy is still in the Medicare regulations as they are
stated today.

Senator RockereLLER. All right. Well, actually, I am not——

Dr. EBert. So, we are complaining about the way——

Senator ROCKEFELLER. Sure. And that is entirely fair. And I with-
draw my statement. Please go ahead, Doctor.

" Dr. FieLp. Thank you. Special documentation would be required,
as I was saying, by surgeons who stabilized patients prior to oper-
ation. However, if these patients are stabilized by other fellows on
the staff—internists, for example—no special documentation would
be required.

The inference is that for some reason when we stabilize our own
patient—which we are perfectly capable of doing—we have to docu-
ment it, which seems strange.

There are also problems with the relative values that are as-
signed to certain global surgical services. The resource-based rela-
tive values developed in the Harvard project did not include pre-
operative visits within 30 days of operation. Yet, HCFA proposes to
include these visits as part of the surgical fee. We think that this is
not consistent with what was written, and we think that it is
wrong.

Now, this has already been spoken about so much today, I will
not spend much time on it. But the College adds its voice to the
chorus of strong opposition to the behavioral offset that has been
proposed. Among other things that have been said, I would note
that HCFA has not even given sufficient information to judge rea-
sonably the conversion factor itself before any offsets are applied.

Now, we were the original supports of the Medicare Volume Per-
formance Standards concept, if you remember. And the College be-
lieves that that is why it is in there, to control the volume and in-
tensity. The College believes that the use of the surgical and non-
surgical MVPS——

Senator ROCKEFELLER. Doctor, I am just trying to be clear on
that.

Dr. FieLp. Right.

Senator ROCKEFELLER. I do not remember that the College was
supportive of the MVPS. Am I wrong?

Dr. FieLp. Yes, I believe you are wrong. We supported that from
the beginning.

Senator ROCKEFELLER. All right.

Dr. FieLp. And we were particularly enthusiastic about——
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Senator RockEereLLER. That is right. That is right. The familiar
face behind you is nodding. :

Dr. FieLp. We have been particularly interested in this, and the
reason we wanted it was because it would indeed, control volume
and intensity.

Senator RoCKEFELLER. Once again, I am not going to speak at all
while you finish your testimony. I will guarantee it. [Laughter.]

Dr. FieLp. That is all right. Since you are from West Virginia
and I am from Mississippi, we speak similar language, I think.

Anyway, we believe that using the surgical and non-surgical
MVPSs on a more timely basis is the best way to address this prob-
lem. We have talked to HCFA about providing their data every 120
days so that information can be brought to the physician communi-
ty and how the data are being used; what the volume increases are;
and where timely changes can be made.

We think there is inadequate evidence to support behavioral
offset. I will not go any further about that, I think we have all
agreed—and you all, too. We alsc want to remind the subcommit-
tee that many surgical services have experienced substantial pay-
ment reductions under past budget reconciliation acts. HCFA's fee
schedule impact analysis overlooks these past reductions and then
projects additional reductions of as much as 35 percent. OQur sur-
geons have already been hit hard, and then they are coming back
and hitting us again.

In addition, a preliminary analysis shows that some of the pro-
posed Medicare fee schedule amounts that were published on June
5th are lower than Medicaid payments that were made in 1989. We
believe that this creates a real problem.

And speaking as a rural surgeon, our livelihood depends in the
main on Medicaid and Medicare Federal reimbursement, and we
are beginning to feel real problems out there.

With malpractice insurance going up, I am not sure we can stay.
And if these things go down, it will create a real problem in your
State, and in Senator Durenberger’s. And I do not know how long
surgeons can stay out there.

We think that much remains to be done, and we hope, in Ameri-
can College of Surgeons, that we can stand by and help you all and
any }:}ther agencies involved as much as possible. Thank you very
much.

[The prepared statement of Dr. Field appears in the appendix.]

Senator RockefFeLLER. Thank you, Dr. Field, very much. Dr.

Moorefield.

STATEMENT OF JAMES M. MOOREFIELD, M.D., CHAIRMAN OF
THE BOARD OF CHANCELLORS, AMERICAN COLLEGE OF RADI-
OLOGY, SACRAMENTO, CA

Dr. MoorerieLp. Thank you, Mr. Chairman. My name is James
Moorefield. I am a radiologist in Sacramento, and I serve as Chair-
man of the Board of Chancellors of the American College of Radiol-
ogy. I am pleased to present our views on the Bush Administra-
tion’s proposed Medicare fee schedule for 1992.

‘We believe that the proposed fee schedule is a violation of the
intent and spirit of physician payment reform. It ignores the fact
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that radiology procedures—among others—have been subjected to
reductions over the last 4 years.

These reductions were made under legislation aimed at reform of
Medicare payments to physicians. For radiologists, these prior re-
ductions amount to 18 percent, and they have been ignored.

The Physician Payment Review Commission has previously pro-
jected radiology to be over-valued by 21 percent. This was the basis
of discussion on the extent of over-value in radiology in the Fi-
nance Committee report accompanying the Budget Reconciliation
Bill passed by this subcommittee last dyear.

In that report, the subcommittee discussed the remaining over-
valuedness in radiology. At that point—which was only last fall—
HCFA believed radiology to be over-valued by 15 percent. The sub-
committee elected to use 13 percent as a benchmark for over-value
in radiology.

The 13 percent benchmark was used to begin to adjust radiology
conversion factors for any of this remaining over-valuedness. Nine-
percent of that adjustment has taken place in 1991. e

The remaining four percent, along with additional adjustments
for geographic practice cost differences, was to be phased in
through a transition for radiology outlined by this committee.

Even with specific language for a transition in the law, the ad-
ministration has converted the radiology values in a manner that
causes dramatic additional reductions.

We believe that the administration has misinterpreted the law.
This misinterpretation, coupled with the ill-conceived transitional
and behavioral offsets compound to a total additional reduction in
radiology professional work values of 38 percent.

We, too, are concerned over the behavioral offset concept. To our
knowledge, HCFA has never published data or analysis for public
review and comment which justifies their contention of a 50 per-
cent volume response to payment cuts.

All previous evidence they have given exist in circumstances
that are not like the present circumstances; they were not in a fee
schedule setting, but were rather in the usual, customary, and rea-
sonable setting. And even at that, there is considerable doubt as to
their validity.

In fact, Medicare actuarial data show that volume growth has
been slightly slower from 1984 to the present than for the period
before 1984. Obviously, from 1984 to 1991, Medicare fees have been
significantly constrained. This data contradicts the volume re-
sponse contention.

We have found further evidence of contradiction in the behavior-
al response concept. By examining 1989 HCFA data, we have evi-
dence that reduced payments to radiologists under our fee schedule
did not generate a volume increase response.

In fact, during that first year of the radiology fee schedule, the
rate of increase in volume of services actually dropped. While
HCFA has used its best guess in determining a behavioral response
under the fee schedule, there is evidence in radiology from their
own data that the behavioral response assumptions are incorrect:

Since radiology is a referral-based specialty, we are not quite-cer-
tain of the broader implications of our findings to the Medicare fee
schedule. However, the fact that there is concrete evidence that ra-
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diology is different and that the data shows no behavioral response,
focuses the need for further study.

In light of these conflicting findings regarding behavioral re- -
sponse, we believe that before a behavioral offset is used, there
should be a formal and thorough study of the behavioral response
that offers data and analysis.

This study should be subjected to scrutiny by Congress and the
public before implementation. We urge the Congress to request
such a study for HCFA before they are allowed to implement the
behavioral offset.

In 1987, the American College of Radiology asked for the oppor-
tunity to work with Congress and HCFA to devise a fee schedule
for radiology services that was fair to Medicare patients, the gov-
ernment, and radiologists. The Congress agreed, and we have spent
the last 3 years making a fee schedule work. We have worked in
concert with Congress and with HCFA. It has required a great deal
of effort and sacrifice.

We agreed to work with you because we sincerely believed we
could develop a payment schedule that was fair and equitable.
Until June 5th, 1991, we believed we were doing just that.

We, too, appreciate the letter that this committee sent to the Sec-
retary of HHS outlining many of the problems and difficulties, and
demanding answers.

The Bush Administration’s proposed fee schedule is an outra-
geous violation of our mutual goals. We ask for your support and
assistance in putting this payment reform package back on the
proper track it belongs on.
d.[’lihe prepared statement of Dr. Moorefield appears in the appen-

ix. ‘

Senator RockeFELLER. Doctor, thank you. I am going to follow-up
with questions, but Senator Durenberger is going to start.

Senator DURENBERGER. Mr. Chairman, thank you very much. I
am going to ask each of you—as I did the previous panel—to re-
spond to some questions on the behavioral issues. But I just
premise that with a couple of observations, which is my belief. And
I would like not to be right, but this is what I believe.

I believe that RBRVS,- because it is an averaging process much
like DRGs and other things we have been through, inherently lacks
any incentives for the efficiencies that we need in medicine, and
that it has built into it incentives for inappropriate use of services.

And having said that, as one of the inventors, one of the archi-
tects, let me say it has a variety of other advantages, and especially
has opportunities for physicians in this country. But that is just
sort of an economics observation that it is an averaging process;
there is no question about that.

And, as such, you have got to really work hard to find the incen-
tives for efficiency, and we can debate forever the issue of incen-
tives for inappropriate use of services.

But my second belief is that volume will increase. My third is
that we need to try to deal with that. The fourth is that one of the
efforts ought to be across specialties, as we talked about earlier, al-
though I recognize there are some that are at the so-called mercy
of others, so to speak.
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And that one of those efforts ought to be within some kind of
sub-national communities of physicians. I do not know what that
might be. I have suggested States, and I do not know if there is
something else. But I do believe that the physicians in this country
are the ones who can best get us over the big hurdle we face of the
high cost of health care in this country.

I do not believe that RBRVS is the right incentive for them to do
it, but by the same token, it is the only thing we have got right
now. It is better than what we have had; it corrects a lot of the
inequities in the system; it does rationalizing in the system, and
that is why we support it so strongly.

But on the whole business of do I, or do I not believe that a
bunch of doctors in America are going to respond to reductions in
income by inappropriate medical services, however you identify
that. I believe they are going to do it, and I believe that we need
some help. If you do not like the behavioral offset that has been
proposed, then we need some help in designing a better one.

One of the suggestions I laid on the table earlier is do not build
it in right away, but let us do an empirical analysis of some kind
that will help us do it right, for example, by the time we get to
1933, I think, when we have to do the volume performance stand-
ard.

But this is an important issue, and I think everyone here recog-
nizes that. And so, the responses to the guestions that you are
going to get from the Chairman, and from the Chairman of the
committee and from this Senator are really very important.

And that is that we, at least, believe there is going to be a
volume effect. Some people here believe it is going to be greater
{han the one that HCFA is predicting; some say it is going to be
ess.

But there are plenty of people here that believe it is going to be
greater than HCFA is predicting. So, it is really important that the
medical associations help us deal with that one appropriateiy.

My question that I need a response to is the same [ asied the
others, and that is the issue of the built-in 2 percent that we need
to recover in the first year across the board because this asymmet-
rical change just cannot come out to zero, so it happened to come
out to a different figure.

One of my suggestions was that rather than hit one-third of the
profession in the first year with a 6 percent decrease or cut—which
then becomes a base that gets translated all the way out—that we
start with a 2 percent reduction in fees across the board for all
Medicare payment, and then reduce that each yea' out until you
reach zero in the fifth year.

And I am wondering if the three associations here have a reac-
tion to that. It looks like Dr. Field was grabbing the mike first.

Dr. FieLp. Well, I am going to ask Paul Ebert to answer that for
me, if he would.

Dr. EBerT. I think that we would agree with that approach. We
think it is more reasonable than the one that has been proposed so
far, certainly. I think the Senate recognized, though, that any time
you implement any new program it rarely saves money at the im-
plementation. So, I think there is a cost built into it, and the ques-
tion is how much that cost should be. But we would prefer it be
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shared the way you described than in the way the administration
has proposed. Thank you.

Senator DURENBERGER. Dr. Stephenson.

Dr. STEPHENSON. Basically, we are opposed to an approach that—
we are already double-digit losers—would chop more off from us.
This would be terribly unfair. But the ASA has continually worked
for this system and for this reform. And I think that we would cer-
tainly take this into——

Senator DURENBERGER. Yes. Suppose for the traditional over-
priced procedures—and I hate to use the word, because it is not
necessarily always received well—but it is radiologists, anesthesiol-
ogists, and pathologists.

Suppose we could correct some of the problems that we all know
are inherent in the 1989-1990 OBRA approaches to the over-priced
procedures which has gotten your base to the point where you
become big losers, and you have all testified to that, and PPRC tes-
tified to that.

Suppose we could correct that problem in some viay so that you
are not being penalized for the hits you have already taken. Would
that make any difference to either the radiologist or the anesthesi-
ologist as to whether or not they would support a 2 percent across
the board, rather than a six percent on the one-third?

Dr. StepHENSON. We thought the reductions that have already
been done in anesthesiology reimbursement would go into count for
the reduction that we knew we were going to get with RBRVS, and
instead, we are appalled at what has been proposed in our fees for
implementation in January of 1992.

enator DURENBERGER. Dr. Moorefield.

9:‘. MOooREFIELD. Senator, were you proposing that as an either/
or?

Senator DURENBERGER. Well, no. This is just the way we do
things here after 12:00 o'clock and we try to figure out answers to
some of these problems. [Laughter.]

Dr. MoorerIELD. Well, clearly, the” magnitude of the penalty we
have taken by having no recognition of our previous cuts is much
greater than the 2 percent.

Senator DURENBERGER. | see.

Dr. MooreFIELD. So, clearly, that is much more of a significant
problem. However, we also think that we have gone through most
of our transition because we have been on a fee schedule for a
longer period of time. A lot of this geographic redistribution for ra-
diology has already taken place. And so, that being saddled with
the problems of a new group of physicians just coming on the fee
schedule is very much problematic to us.

Senator DURENBERGER. Maybe one thing I just heard you say
then is that if everybody else is {for 2 percent across the board de-
clining, then we almost have to do something for the so-called over-
priced procedures; I mean, the base off of which you are operating,
?e_cg)use it would be unfair to hit you twice, in effect. Would that be
air?

Dr. MoorerIELD. Well, I think that is correct.

Senator DURENBERGER. Thank you very much, Mr. Chairman.

Senator RockerFELLER. Thank you, Senator Durenberger. Let me
just ask a generic question, which I probably should have put to
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the panel before you, and this goes back to what Senator Duren-
berger brought out earlier. .

I other words, that let us say 10 percent of physicians are doing
wkh.at they ought to, so to speak; the 80 percent want to do what
they ought to, but are not quite sure how to get there; and then 10
percent might not be. There are 500,000 physicians out there, I
think, or something like .that. I mean, it is an enormous number of
“people and a lot of specialties.

And then you have this thing called RBRVS, which sort of as-
sumes that everybody is attuned to national cost proh:lems and all
kinds of things which may or may not be true. Then you have
HCFA coming up with the feeling it is necessary to come up with a
behavioral offset.

Now, I disagree with what they have done, but the question as to
how is it, if there exists a precedent and empirical data—as is evi-
dently the case over recent years—that a behavioral offset is neces-
sary.

Then you get to the question of how, in fact. does the physician
community accept responsibility for a fee schedule which is appro-
priate and necessary, and procedures which are appropriate and
necessary, even as I understand the threat of malpractice and all
the rest of it causing defensive medicine for clearly understandable
reasons?

I mean, if we were not dealing with laws here, but were dealing
with human nature; not with HCFA and regulations, but with
human nature, how would we go about this? What would the physi-
cian community need to do in order to ‘“get its own house under
control,” even as I understand there are many houses within the
physician community?

Dr. FieLp. Senator Rockefeller, I might respond to that in this
way. It is shocking to me that HCFA feels that something needs to
be done about this behavioral response, but soberly, I must say that
there will be at least 10 percent, no doubt, that will try to increase
the work they are doing. I have a little trouble wondering how sur-
geons can possibly do that. .

But the thing that has not been mentioned here that I think is
real important is that the Joint Commission for Hospital Accredita-
tion and our own credentialling committees and utilization_groups
in our hospitals have really gotten strict about this. I am harassed
every day up and down the halls by some nurse that has got some
rule that we have got to live by. And I think it is really being con-
trolled at a local level real well, and I am not sure that we need
this behavior index laid on top of us already. I think we have got
lenough people back home that are watching over this very careful-

y.

Senator RockerFELLER. But on the other hand, Dr. Field, it is true
that the cost of health care, of which the physicians are a part, is
just absolutely going out of sight, and I always have to make this
point when [ talk to doctors.

What we are trying to do here—at least, what Dave and I are
trying to do—is to reform the system so that it maintains its
present privateness, its present ability for physicians to practice in
the way that they want and not to have a single payor system, and
all the rest of it.
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But if we cannot get this thing worked out in the next decade, or
12 years, we are going to get our heads handed to us on a silver
platter in the form of national health insurance, which the Con-
gress cannot afford to implement, but which we may be forced to
implement.

In other words, to say that we are doing everything that we can
and that-surgeons are performing as exactly they should, probably
is not a sufficient answer. Dr. Ebert. .

Dr. EBert. Well, last year we talked about our support of the
MVPS, which, at that time, had a different name. We said the
most important aspect was peer pressure. We have put together a
proposal—we are meeting with HCFA next week—to try to look at
volume. The experience with the Canadian system was put in was
that operations did not increase, so there was not a behavioral
offset issue.

I think it will end up being a specialty-based any changes in
volume, but it has to rely on peer pressure. Dr. Field is correct that
in the hospitals there are many barriers put forth that help limit
unnecessary or inappropriate operations. It is much more difficult
in an office-level aspect, because the patient has a great influence
on that, as well as the doctor.

But I believe our anility to help will depend an awfull lot on how
helpful HCFA can be in providing timely data on changes within
volume of practice. Right now, as you know, there is quite a lag
period. If the data can be brought down to on-line with the new
common working file, then I think the profession will have a much
better opportunity to look at volume changes, both geographically
and nationally. Right now it is very difficult.

And as you note in our proposal, we feel that if you are going to
have to make financial adjustments based on increased volume—as
anticipated by many in Congress and the Senate—I think a more
timely updates will be needed. Dr. Field mentioned 120 days—
maybe it should be 6 months. But waiting for 2 years to analyze—
that first no one is going to pay any attention to it within the phy-
sician community after that much lag time.

Senator RockereLLER. Could any of the four of you—and Dr.
Field, you gave me one example—but when you say that it is being
handled by peer pressure, give me examples of that, how that
works within the physician community.

Dr. FieLp. If I may respond to that, Paul. We have meonthly
meetings. We have utilization review committees in our hospital,
and I am sure these other folks do, too. And it is amazing to me

. after having done surgery for 36 years now that the rules—and I

chafe under it sometimes, and I am sure all the guys my age do—
the rules have gotten so discreet-and careful, and I must admit it is
making us practice better medicine. Not that I was in any way dis-
honest, but it has made me stop and think before I do anything in
the hospital. And I think if they do it in our small, 70-bed hospital
in Mississippi, I am sure it is intensified in other hospitals.

Senator RockerFeLLER. Well, what might be a question that some-
body would raise, for example, that would cause you to stop and
think, or whatever?

Dr. FieLp. Well, one is admissions. We have a protocol now as to
when we can admit cases. I will tell you, in days gone by, that we
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were prompted by administrators to keep our beds full, because
that is what cost him money: an empty bed. Now, we have a proto-
col that we cannot admit cases unless it answers this, this, and
this.

Frequently, we would say—and I will admit this—that if they
wanted to keep grandmother in the hospital an extra couple of
days because they were going mountain climbing, I would say, ten
years ago, well, okay. But now, I would not consider that, because I
know the utilization committee would be down on me in a second.
And I am sure the rest of these people——

Senator ROCKEFELLER. Is that within your particular hospital? Is
this within the county, or the State?

Dr. FieLp. Oh, this was in my particular hospital. But I think it
is prevalent throughout the country today. I think they are very
careful about this.

Dr. STEPHENSON. That is part of the PRO system.

Senator RoCKEFELLER. Right.

Dr. StepHENSON. I would just like to.make a comment about
volume for anesthesiologists. We have very little opportunity to in-
crease volume. We respond by taking care of——

Senator RockereLLER. No, I understand. Right.

Dr. STEPHENSON.—Du. Field when he schedules a patient.

Senator RoCKEFELLER. Somebody else schedules something first.

Dr. StepHENSON. That is right.

Senator ROCKEFELLER. Right.

Dr. StepHENSON. The only thing that we have where we could
control volume or costs, for instance, is with our practice stand-
ards. We have said that this is a standard that you will use a pulse
oximeter. But we also have stated—and it is in the relative value
guide—that this is part of the base unit for the fee. There will not
be an extra charge for using or interpreting that information.

Senator RockeFeLLER. Dr. Moorefield.

Dr. MoorerieLp. I would just like to say that all of medicine is
groping with this now in terms of trying to establish guidelines for
appropriate practice. The AMA is leading a task force inviting all
specialty societies to do this.

However, guidelines are missing a couple of elements that play a
role here. We are talking about volume because volume means
money. The only reason volume would go up if it is to go up is be-
cause of money.

Professional societies have no control over that incentive as a
direct incentive, so some measure has to be taken to control some
of the perverse financial incentives that are out there, such as
some of the self-referral issues that radiology has been very con-
cerned about, where physicians can ratchet up services by, as an
example, in an out-patient setting, as Dr. Ebert alluded to, either
by patient demand or by volition on the part of the physician. He
can decide that more people need to have procedures done to them:
chest X-rays, or more laboratory work, et cetera.

Since the professional societies can decry that, that it takes place
outside their control without any regulatory, without any financial
control; unless some steps are taken in that direction, you still
have some problem among a small percent.
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I think everybody is recognizing that, whether it is 10 percent, or
whatever.

It is not the body en masse in physicians that do this. But where
people are bent on doing that, they will do it for the financial in-
centive, and that has to be attacked. And we do not have control
over that. It sounds like a cop-out, but you can only appeal to those
type of people so much by professional ethics and peer review.

Senator RockerFeLLER. All right. I have questions for each of you
which I will send to you, but it is after 1:00 o’clock, and you have
been more than patient. It is amazing how important this subject
is, and it is amazing how little people generally understand about
it. And I am really in a sense heartened by the sense of the re-
sponse by HCFA—I think that HCFA is guided unwillingly on this
issue.

I mean, I really think that Gail Wilensky wants to do the right
thing. I know she wants to do the right thing, but she has got
OMB, which is a higher force. And I think that you all being here
this morning, the various panels being here, is really important.

And the fact that the American Medical Association and others
are organizing to make sure that Congressmen and Senators who
may not understand this precisely, that you are really eating into
not only the purpose of physician payment reform, but eating into
proper health care in rural areas, and inner city areas, and in gen-
eral. -

And potentially affecting quality of care, so that your concern is
entirely valid. Our concern is entirely real. And what we have just
got to do is find a way to put this back together again so that it
works. ) )

Thank you very much. This hearing is adjourned.

[Whereupon, the hearing was adjourned at 1:20 p.m.]






APPENDIX

ADDITIONAL MATERIAL SUBMITTED

PREPARED STATEMENT OF SENATOR JOHN H. CHAFEE

Thank you Mr. Chairman. I commend you for convening today's hearing on the
implementation of physician payment reform. When Congress enacted the resource-
based relative value scale for reimbursement of physician services under Medicare,
we envisioned that the system would more appropriately reimburse physicians for
the services they rendered Medicare patients.

We felt that physicians were reimbursed inadequately for some services, while for
others they were reimbursed at levels which were too generous. In addition, our
system of reimbursement did not, in all cases, encourage physicians to provide the
most appropriate treatment. By eliminating these adverse incentives we hoped to
encourage the highest quality and most appropriate care while reimbursing physi-
cians services at a level which more accurately reflected the actual value of the
services they provided. )

When this new. resource-based payment system was enacted, Congress intended
that it be budget neutral. Under the proposed regulations, however, a reduction as
much as sixteen percent is expected over the previous method of re/mbursement. 1
am concerned about this and hope that Dr. Wilensky and Dr. Sullivan will work
with us to correct this and other potential problems related to implementation.

I would also like to address some :J)eciﬁc concerns about the impact of physician
payment reform regulations on Rhode Island physicians. For years, Rhode Island
physicians have been reimbursed at a level that s wel! below not only the nation-
wide average, but also neighboring states such as Connecticut and Massachusetts.
This has occurred in spite of the fact that practice costs are comparable. It is there-
fore imperative that calculations be made on the most current svaiiable data.

In addition, Rhode Island’s small size and the mobility of patients cause our phy-
sicians to compete with providers in southern Massachusetts and eastern Connecti-
cut who are often reimbursed bﬁ Medicare at a significantly higher rate. I therefore
ha;:r:d c?ncerns about treating Rhode Island as a separate locality under the new fee
schedule.

I look forward to hearing today’s testimon{, and am hopeful that we will be able
to work out problems with the proposed regulations prior to implementation. Thank
you Mr. Chairman.

PREPARED STATEMENT OF CLIFTON R. CLEAVELAND
THE RBRVS-BASED MEDICARE FEE SCHEDULE

The American College of Physicians appreciates this opportunity to present the
views of internists and subspecialists in internal medicine on the critical question of
physician paiment reform. I am Dr. Clifton R. Cleaveland, an internist in private
gactice in Chattanooga, Tennessee. I am a member of the Health and Public Policy

mmittee of the College. Accompanying me is Howard B. Shapiro, PhD, Director of
Public Policy. -

Mr. Chairman, we've got to work together—all of us—HCFA, the Congress, and
the physician community—to make the Medicare Fee Schedule work. We have come
too far to let it slip from our grasp at the point of implementation. Enactment of
the Resource-based Relative Value Scale (RBRVS) was the result of collaborative
work, which the College continuously supported, over a period of several years. We
all cooperated and compromised in 1989 to achieve a balanced package of reforms.

)
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You and members of this Committee were leaders in that effort, and we thank you
again for your efforts. The College and, we think, all of the medical community, re- .
mains committed to the full and fair implementation of that legislation. We want to
work with you and with HCFA to realize its promise.

In many areas, HCFA has done a good job in developing a complex regulation,
with the able support of Dr. Hsiao and his team at Harvard and of the Physician
Payment Review Commission, under the strong guidance of Dr. Lee and Dr. Gins-
burg. We congratulate Dr. Wilensky and her staff. With the exception of three
issues, albeit critical ones, addresse(i in our statement today, our differences with
the proposals in the regulation are relatively small. We will respond to HCFA on
those issues during the comment period.

What we find in examining the proposed regulation is that the RBRVS narrowly
defmed—that is, as a relative re-valuation of physician work-—operated as we ex-
pected it to. You were not wrong in passing the payment reform legislation. That is,
undervalued evaluation and management (E/M) services rise in relative value, over-
valued procedures fall, and the wide geographic variation tied to historical charges
}s flattened out. Analysis of the proposed regulation supports this conclusion, as fol-
ows:

—relative to changes for other speciaities, payments per service for internal medi-
cine grow by 16% by 1996, compared to the national average;

—the ratios of payments for E/M services compared to many procedures decrease
significantly when compared to current payment differentials;

—projections show that internal medicine as a whole would gain 15% without the
proposed reduction in the conversion factor; and

—most payments across geographic areas vary by no more than 10% from the na-
tional average, and virtually all are within 20%.

What is so frustrating to our members is to see many of these gains essentially
wi out by budget-related calculations and interpretations of the legislation.
HCFA estimates that the fee schedule, as proposed, will result in a zero gain for
internal medicine in 1992, and a cut of 3% in payments per service by 1996. Our
members are angry that what had been promised as a long-awaited recognition of
the value of their services as thoughtful clinicians who spend time with their pa-
tients, looks like it will turn out to be little more than a budget-cutting exercise.

Make no mistake that this will produce a cynicism that will have very real, dele-
terious effects on the Medicare program over time. Medicare may begin to look
more like Medicaid in the eyes of the practitioner—a third-rate program that pro-
vides inadequate care for the population it is supposed to serve.

Most physicians will continue to take care of their Medicare patients, given their
professional duty and personal commitments to these individuals. Nonetheless,
access to care is a serious concern. Substantial problems may appear with the next
generation of care-givers in five or ten years. Medical students are not selecting ca-
reers in internal medicine. In the current year, only 57 percent of first-year internal
medicine residency slots were filled by graduates of U.S. medical schools. Those
numbers have decreased for five consecutive years, and similar experience is report-

- ed by family practice and pediatrics.

The College has viewed the RBRVS-based fee schedule as one component of a
strategy to attract physicians to the specialty that provides the largest portion of
care for Medicare patients. Absent reasonable payment levels, and in light of other
trends in medical care, the success of those efforts is very much in question. For this
reason, correction of the deficiencies in the HCFA proposed regulation is an urgent
matter affecting patient care.

Mr. Chairman, we are not questioning anyone’s motives, or blaming anyone. We
believe that all parties are disturbed that the gains of RBRVS are negated by the -
calculations of the conversion factor. Accordingly, we need to sit down together and
craft a solution, be it legislative, regulatory, or a combination of both. The remain-
der of our statement outlines those areas which need to be fixed.

THE ASYMMETRICAL TRANSITION

Cong “ers explicitly recognized the need for primary care services to reap the bene-
fits of RBRVS reform promptly. Thus, you decided to move primary care services
towards the full fee schedule amount quickly, and created a transition rule to do so.
The same provision also has the effect of cushioning the reduction in payments to
services above the fee schedule amounts. The effect is a net cost in 1992, although
no net cost across the full transition period.

We do not believe that the benefits which Congress intended to give primary care
with the transition provision, it intended to take away with the requirement for
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budget neutrality in 1992. Although this direction is not explicit, language in sec-
tion 1848(aX2XA) would appear to express the intent that the transition provision
not be included in the budget neutrality calculation (specifically, the language
“without regard to this paragraph”). We urge the Committee to state its intent to
HCFA that the transition language be allowed to have its intended effect. Absent a
change in HCFA’s implementation of budget neutrality, we urge the Committee to
amend the law to mandate that the budget neutrality calculation not include the
projected net cost of the transition provision.

e believe that this change is essential to achieve one of the central goals of pay-
ment reform: setting appropriate payments for evaluation and management serv-
ices. The change would restore a 2% cut in fees or, with the tripling utilized by
HCFA, it would restore a 69 cut in the conversion factor.

THE TRIPLING EFFECT OF THE CONVERSION FACTOR

It is not at all clear to us that the law requires that budget neutrality adjust-
ments be applied to the conversion factor alone. There is no explicit direction to do
so, and only an interpretation of ambiguous language in section 1848(dX1xB} can be
used to justify this approach. Because RBRVS amounts apply only to about a third
of total payments in 1992, HCFA's interpretation requires a tripling of any adjust-
ments for budget neutrality when calculating the conversion factor. Thus HCFA's
proposed 2% adjustment for the asymmetrical transition and 3.3% adjustment for
projected increases in volume (more about that later!) become, respectively, 6 and
10.5% cuts, for a whopping 16.5% cut in the conversion factor.

It makes sense to us that any adjustments for budget neutrality be made across
both components of the physician fee in 1992--the RBRVS fee schedule component
and the historical charge component. This would spread the correction equitably
across all fees and all physicians. Budget neutrality is a comparison of total pay-
ments in 1991 under historical charges to total payments under a blended system.
To make a correction for any difference utilizing the smaller component of the
blended payment has little logic to it We will urge HCFA to eliminate the tripling
effect by correcticn for budget neutrality across the total payment. Again, we hope
that Congress will take this position with HCFA and. if necessary, amend the law.

BEHAVIORAL OFFSET

Physicians, as everyone else, respond to financial incentives. Indeed, the premise
of the RBRVS is that setting appropriate payment levels will lead to a more bal-
anced practice of medicine. This augments primary care, and results in more appro-

riate care and fewer unnecessary services. This embodies the clear benefit of the

BRVS to patients. We wanted to pay the physician for time spent with patients in
the hope that physicians would do just that. Conversely, we did not want to drive
physicians to overutilize procedures because the time and resources used for those
procedures were disproportionately compensated.

We have four objections to the way in which HCFA proposes to reduce fees to
take into account anticipated increases in volume under the fee schcdule—the so-
called behavioral offset. First, as pointed out by PPRC in its 1991 Report, there are
no conclusive studies that show a relationship between fee cuts and volume in-
creases. In fact, we were struck by 1934-88 data presented by PPRC 'n its recent
report to Congress on the Medicare Volume Performance Standard and fee update.
The data showed that during that period of Medicare fee freezes and reductions,
growth in volume remained essentially flat.

Second, we strongly object to HCFA's refusal to anticipate possible reductions in
volume in response to increases in fees. Both PPRC and the Congressional Budget
Office adjust their calculations on this side of the equation, so that the net offset
they endorse is more modest. HCFA should do the same.

In this regard, we would note that never before have changes of the complexity of
the Medicare fee schedule been undertaken. Thus, even the stronger studies have tc
be in part discounted. Not only are there fee increases at the same time there are
reductions—and, of course, both shifts occurring in most practices—there are also
ma:i'or changes in coding of services, balance billing, beneficiary out-of-pocket costs,
and so on. All of this prompts us to question seriously the very conservative assump-
tions that HCFA used in its calculation of the behavioral offset.

Third, we object to an approach which lumps all physicians together and penel-
izes all regardless of their record of utilization of services. (For the same reason, we
objected to the MVPS.) In this regard, many have suggested that physicians will in
particular increase evaluation and management services, because it is easy to sched-
ule a patient for additional visits. But it is the E/M services which would receive



60

increases under the RBRVS, so the incentive to offset cuts is not operative. Also,
data from PPRC show the volume of these services to have increased very little over
the last number of years. :

Finally, we have to ask how much of the volume problem stems not from an in-
crease in services, but an increase in billings that occurs from disaggregating ele-
ments of care and billing for each item separately. This practice of so-called unbun-
dling should be investigated by HCFA and plans laid to stop this gaming of the
system.

yGiven inconclusive support for the theory of the behavioral offset, particularly in

light of the complex changes initiated by the fee schedule, we will oppose any fee
reduction to correct for anticipated changes in utilization. We urge the Committee
to take the same position.

OTHER ISSUES: EKGS, PRACTICE COSTS, CODING REFORM

We will mention briefly three other issues of substantial concern. We continue to
object strongly to the mandated elimination of payment for a unique professional
service—the physician’s interpretation of an EKG. The statement implied in doing
so—that Congress does not value this skill—remains deeply troubling to physicians
in and of itself, and as a precedent for other services.

We believe that Congress should repeal this provision of the 1990 Reconciliation
Act. In the proposed regulation, HCFA has made a smail adjustment to all visit
fees, but this is inadequate and spread far too thinly across all visits. We will pro-
pose some narrowing of the visit categories that should be adjusted for EKG inter-
pretation. But the correct solution is to recognize interpretation as a separate serv-
ice with its own relative value, as is supported by the Harvard research.

The treatment of practice costs is an anachronism in the payment reform legisla-
tion. Rather than measuring resources used. consistent with the RBRVS, practice
costs are tied to historical charges. The PPRC has done excellent work in this area,
and proposed a direct accounting of practice costs by site of service. Further work
remains to be done to develop the data, but we urge Congress to amend the law at
the first opportunity to mandate a resource-based approach to measuring practice
costs.

Coding reform is a major element of implementing the fee schedule for F./M serv-
ices. We have supported the use of new codes that would take into account the con-
tent of services, complexity of the case, and the typical time involved. Both PPRC
and AMA’s CPT Editorial Panel have contributed significantly to development of a
new system that HCFA appears prepared to accept, but has not vet endorsed. We
have some concerns about how HCFA will crosswalk from old codes to new codes—
an important issue—and we will address those in our regulatory response.

CONCLUSION

Mr. Chairman, we would prefer a regulatory solution to these problems. Perhaps
with the help of Congress in clarifying the intent of the law, we can convince HCFA
and the Administration to revise the proposed regulations as necessary.

We recognize that there is no great desire to legislate on this or other elements of
Medicare this year, and it is unlikely that there will be a reconciliation bill. We also
recognize that if the Committee attempts to make some of these changes, it runs
into the straightjacket of the pay-as-you-go provisions of the 1990 budget agreement.

Nonetheless, we all have a stake in the success of the RBRVS. The College be-
lieves that the entire payment reform package enacted in 1989 can promote funda-
mental changes in the practice of medicine in very desirable ways. It is not hyperbo-
le to say that the importance of RBRVS reform goes well beyond Medicare and will
plt y a central role in any significant improvement in our health care system. Given
that premise, it is incumbent on all of us to find solutions to the problems we have
outlined. We are willing to work with this Subcommittee to identify those solutions.

The point is, if we all give first priority to the realization of the promise of
RBRVS in 1992, then we can work together to remove obstacles to crafting the solu-
tions that we need. The American College of Physicians is committed to doing so.

Mr. Chairman, thank you for holding this hearing and considering our views.

Attachment.
AMERICAN COLLEGE OF PHYSICIANS,

Washington, DC, September 4, 1991.

Hon. LLoyp BENTSEN, Chairman,
Senate Committee on Finance,
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205 Dirksen Senate Office Building,
Washington, DC.

Dear Mr. Chairman: This responds to your question submitted to Dr. Clifton Clea-
veland, of the American College of Physicians, in a letter dated August 2, 1991.
Your question was a follow-up to the hearing held on July 19 on HCFA’s proposed
Medicare fee schedule for physician payment.

The concept of budget neutrality appears in Section 1848(dX1XB) of the legislation.
In that section, budget neutrality applies only to the calculation of the conversion
factor, which must be set so that spending under the fee schedule is at the same
level as 1991 spending under current payment rules.

This calculation of the budget neutral conversion factor and fee schedule amounts
is separate from the calculation of actual payment levels, as follows. Once the fee
schedule amounts are calculated, the Secretary is directed to compare those
amounts to the adjusted historical payment basis, and apply the special transition
rule in Section 1848(aX2XA). That rule determines actual payment levels for services
for which the adjusted historical payment basis is less than or greater than 15 per-
cent of the fee schedule amounts calculated—on a budget neutral basis—without
regard to the paragraphs in section 1848tax2XxA). Because of the clear distinction be-
tween the two sections, and the absence of a budget neutrality mandate for the
transition rule calculations, we conclude that payments are allowed to rise to cover
the net cost of the transition formula.

Thank you again for inviting the American College of Physicians to testify at this
hearing. We appreciate your efforts on this issue, and look forward to working to-
gether towards a successful cutcome.

_ Sincerely,
Howarp B. SHAPIRO, PHD, Director of

Public Policy.

PREPARED STATEMENT oF P. Wit1taM CURRERI

Mr. Chairman, [ appreciate the opportunity to testily this morning on behalf of
the Physician Payment Review Commission concerning implementation of the Medi-
care Fee Schedule. The Commission reviewed the Health Care Financing Adminis-
tration’'s (HCFA) Notice of Proposed Rulemaking {NPRM) at its June meeting.

Some of the issues that I will bring before you today may appear technical or
arcane. But the level of the conversion factor, the accuracy and validity of the scale
of relative work, the definition of payment areas, and other such concerns have
major implications for physicians in different specialties and geographic areas and
for beneficiary access to care. Because Congress enacted this legislation with the
support of the affected parties, it now has a responsibility to ensure that implemen-
tation is consistent with its intent. -

My testimony will focus primarily on the conversion factor and the scale of rela-
tive work. The Commission also has concerns related to practice expense, geographic
payment areas, visit coding, and payment for anesthesia, electrocardiograms and to
new physicians that I will mention briefly. The Commission expressed its views on
several other issues, such as payment to nonphysician practitioners and assistants-
at-surgery in its March report.! I have attached a more detailed summary of the
Commission’s views that I will submit for the record. The Commission plans to
submit a report to Congress in response to the NPRM later this month.

CONVERSION FACTOR

The Secretary has proposed implementing physician payment reform in a manner
that would reduce fee levels by at least 16 percent by 1996 and, perhaps, consider-
ably more. Coming on the heels of substantial fee reductions directed by budget rec-
onciliation legislation in recent years, the proposed conversion factor could pose se-
rious risks to beneficiary access. Medicare fee levels would be below Medicaid rates
in many states. .

Five 1ssues are involved in the level of the conversion factor:

* the mechanism by which budget neutrality is achieved under an asymmetric
transition to the fee schedule;

! In comments to the Congress on the President’s Budget for fiscal year 1992 (dated June 24),
the Commission discusses the proposal for payment for injectable drugs.

47-871 0 - 91 - 3
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» the assumption concerning how physicians will respond to changes in Medicare
payments; .

* the assumption concerning physician billing for visits under a new set of codes;

e the assumption concerning how often physicians will bill less than the fee

schedule amount;
* inappropriate "‘trimming”’, of baseline data files by HCFA.

Asymmetrical Transition

Under the transition specified in OBRAS89, fees for undervalued services will in-
crease more rapidly than fees for overvalued services will decline. The net impact of
this asymmetry in 1992 is a 2 percent increase in total outlays. To achieve budget
neutrality, this 2 percent must be recovered.

This adjustment is complicated by two factors. First, HCFA has interpreted the
statute as specifying that any such adjustments be made on that portion of payment
based on the fee schedule as opposed to that based on historical rates. In other
words, the adjustment must be made entirely on the conversion factor. Second, only
about one-third of services will be paid at the fee schedule amount in 1992.2 This
mears that in order to reduce outlays by 2 percent, the conversion factor actually
has to be reduced by 6 percent. While this adjustment achieves budget neutrality in
1992, it actually lowers payments in the out years as the fee schedule conversion
factor plays a larger role in payment. That is, when the asymmetry reverses in later
years, the reduction in the conversion factor is not reversed. As a result, the Conver-
sion factor will be substantially lower by 1996 than it would have been if the fee
schedule had been implemented in one step.

Some have questioned whether HCFA has correctly interpreted the transition and
budget neutrality provisions of OBRA®I. In any case, however, the Commission be-
lieves that a 6 percent budget reduction from the method of transition to the fee
schedule was not intended by those who came together to agree on physician pay-
ment reform and is not sound policy. It recommends that the method of achieving
budget neutrality be revised so that adjusting for the asymmetric transition
achieves budget neutrality in each year of the transition.

The Commission has discussed several methods to attain this objective. For exam-
ple, the adjustment for budget neutrality could be applied to the adjusted historical

ayment base rather than to the conversion factor. A reduction of 3 percent in the

ase for all services for which the historical base is more than 15 percent higher or
lower than the fee schedule would cffset the asymmetry without distortiug the con-
version factor. The Congress could consider a larger reduction for highly overvalued
services than for highly undervalued services or an exemption of undervalued pri-
mary care ,services, especially those provided in rural areas. Alternatively, the 2
percent reduction could be applied to all services in 1992, with provision for phasing
this reduction out as the transition progresses.

Behavioral Offset

The Secretary has proposed reducing the conversion factor by 10.5 percent to
offset changes in physician behavior in response to fee changes. This figure assumes
that 50 percent of fee reductions will be offset by increases in volume and changes
in billing practices but that none of the fee increases will be offset. Due to the lever-
aging effect mentioned earlier, projection of a net volume increase in excess of 3
percent results in a 10.5 percent reduction in the conversion factor.

The Commission believes that this offset is far too large and advises that a ] per-
cent reduction in fees is more appropriate. In a situation of great uncertainty con-
cerning behavioral response, the gecretary has made a worst-case assumption. In a
sense, physicians are being slapped on the hand for misbehaving before they have
had a chance to show how they will behave. Such an extreme assumption is particu-
larly unwise when the Medicare Volume Performance Standard (VPS) mechanism is
available to offset in the future any differences between actual and projected behav-
ior. If the Congress feels that the VPS default mechanisms cannot fully address
such differences, its might consider revising aspects of the default rules tfor exam-
ple, the maximum reduction from the Megicare Economic Index), at least for the
update for 1994.

The Commission is also concerned about the impact of leveraging that triples the
magnitude of the adjustment to offset changes in behavior. It recommends that the
adjustment be applied to payments for all services rather than just to the conver-

sion factor.

2 For services that are more than 15 percent higher or lower than the fee schedule, conversion
factor adjustments affect payment slightly.
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With the opportunities for correction that are available, the decision on the be-
havioral offset assumption is really one of whether physicians or taxpayers should
bear the risk of induced changes in physician behavior. I see the Commission’s rec-
ommendation as a compromise in which both parties share this risk.

New Visit Codes - -
HCFA'’s budget neutrality calculations required a projection of the proportion of
evaluation and management services that will be billed under each of the newly re-
vised visit and consultation codes (often referred to as “the crosswalk’). Since these
services will comprise more than 35 percent of Medicare outlays under resource-
based fees, the assumptions on which these projections are based can have a large
impact on the conversion factor. Regrettably, HCFA had little data to guide it.

To demonstrate the sensitivity of the conversion factor to this assumption, the
Commission simulated an alternative series of assumptions. Basing the assumption
on data from various log-diary surveys of physicians results in 13 percent lower pro-
jected outlays for visits (and thus a conversion factor 5 percent higher) than predict-
ed by HCFA. This result is suggestive of a high degree of uncertainty in projecting
billing patterns for new codes. .

The Congress may want to create a process to adjust future conversion factors
based on actual billing experience. In contrast to some other assumptions, these pro-
jections are relatively easy to verify because physicians’ billing patterns for visits
have been relatively stable over time. The Congress could direct HCFA to revise the
conversion factor in the future if the pattern of visits differs appreciably from the
projection.

Bills Lower than Fee Schedule Amounts

Currently, a significant minority of claims are billed for amounts less than pre-
vailing charge screens. While the additional information available to physicians on
the level of Medicare fees may reduce the frequency with which physicians bill less
than the fee screen, it is unlikely to eliminate these instances. HCFA assumes, how-
ever, that under the fee schedule, all bills will be for the fee schedule amount or
more. This unrealistic assumption leads to the conversion factor being set too low.
As in the case of visit projections, the Cengress could direct HCFA to revise the con-
version factor in the future to reflect differences between projected and actual expe-
rience.

Numerous other assumptions were necessary to calculate the cenversion factor tor
in some cases, relative values) but are not elaborated in the NPRM. These include,
for example, the savings generated by no longer payving additional amounts for
after-hours service or unusual travel. We are requesting that HCFA provide sup-
porting information so that we may evaluate these assumptions.

PREFARATION OF BASELINE DATA FILES

In order to calculate the budget neutral conversion factor, one must calculate an
average allowed charge for each service in each locality. To prepare the claims data
for this calculation, HCFA removed all average allowed charges for that were more
than two standard deviations above or below the mean for the service. Since the
distributions of average allowed charges are skewed, this resulted in elimination of
more high charges than low charges. Most analysts see little reason to trim aggre-
gated data in this way. This inappropriate procedure appears to have reduced the
conversion factor by almost 2 percent.

Many other assumptions and techniques for calculating the conversion factor are
not revealed in the NPRM. HCFA has an obligation to the Congress and the public
to provide a more complete accounting of its methods.

RELATIVE WORK VALUES UNDER THE MEDICARE FEE SCHEDULE

Although much of the initial attention on the NPRM has focused on the conver-
sion factor, distortions in the scale of relative work also threaten the success of phy-
sician payment reform.

The medical community generally has accepted the payment reform, even with
decreases in relative payments for many services. There was an expectation by all
parties, howeve., that payment would be based on an accurate scale of relative
work. We now find ourselves in the position of being six months away from imple-
mentation of the Medicare Fee Schedule with many of the values for physician serv-
ices not accurately reflecting the work involved in providing them.

The Commission has just completed an evaluation of the proposed scale of relative
work. In addition to assessing the methodology of the Hsiao study and comparing its
results with other relevant research, the Commission sought and received comments
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from numerous specialty societies and convened a panel of physicians representing
41 specialties to review outstanding issues and methods for resolving them. This
meeting was extremely helpful in assisting the Commission to develop timely ap-
proaches for refining relative work values for the Medicare Fee Schedule.

Last month, the Commission heard testimony from organizations representing cli-
nicians and beneficiaries. In addition to strong criticism of the way the conversion
factor was calculated, many expressed concerns about distortions in relative work
values. These distortions affect relative work values for a broad range of services
(particularly invasive and evaluation and management services) and are readily ap-
parent to practicing physicians. Unless they are corrected, physicians will face inap-
propriate financial incentives and be paid inequitably. We have to be concerned that
such an outcome could undermine physician acceptance of payment reform.

Fortunately, the problems underlying the scale of relative work are amenable to
solution: In the Commission’s July report on the NPRM, we will include recommen-
dations for specific refinements in payment policies, codes, and relative work values.
I would like to take this opportunity to highlight the reasons these refinements are
needed and the types of problems they address.

Invasive Services. Invasive services are paid in one of two ways: as surgical global
services or as nonglobal procedures. The important difference between the two is
that a surgical global fee includes payment for most services provided within sever-
al months of the operation that are related to the underlying condition for which
surgery is performed, while a nonglobal procedure fee covers only those services di-
rectly related to the performance of the procedure itself. For nonglobal procedures,
physicians are alilowed to bill separately for services related to management of the
underlying condition. -

In order to assure equitable payment under the Medicare Fee Schedule, HCFA
must establish a clear policy that specifies which invasive services should be
categorized as global and which should be nonglobal. The NPRM does not include
such a policy.

Invasive services must be categorized properly, both to set equitable payment
rates and to ensure consistency and dlarity in billing Payment will be inequitable if
services that are usually performed on patients with substantially different underly-
ing conditions are categorized as surgical global services rather than as nonglobal
procedures. In such cases. the work included in the global fee can vary considerably.
yet the payment is {ixed. For example, the NPRM treats needle biopsy of the lung
as a surgical global service. Thus. a physician who performs this procedure on an
unstable patient with AIDS and expends considerable work managing his or her un-
derlying disease for the following 90 days tincluding possible hospitalization and
complex treatment) will receive the same payment as a physician who performs a
needle biopsy on a patient with a benign, asymptomatic lung nodule who requires
no further treatment. If these types of invasive services were classified as nonglobal
procedures rather than as surgical global services, payment could more accurately
reflect the work involved.

In the fee schedule, closely related services should be categorized similarly. Other-
wise, physicians will have difficulty interpreting relative work values and will be
confused about appropriate billing. For example, in the NPRM a burr hole for evac-
uating a hematoma is categorized as a surgical global service while a burr hole for
implanting a ventricular catheter is a nonglobal procedure. The four-fold difference
in relative work values for these services results from their differing classifications,
but it appears irrational if one is not cognizant of the differences in the services
included in each fee.

Relative work values for invasive services included in the NPRM also require fur-
ther refinement but because HCFA did not define the components of its global and
nonglobal payment policies in time for Professor Hsiao to use tem in assigning
work values to invasive services. HCF/ has defined these policies in the NPRM
(specifying what services before. during and after the procedure wil! be included in
the payment), but the Hsiao work values included in the NPRM are not necessarily
consistent with these policies. Because of this problem, all nonglobal procedures
(other than endoscopies) are substantially undervalued in the NPRM. The relative
work values for these services reflect only the work involved in performing the pro-
cedure itself, whereas the payment is intended to cover all services directly related
to the procedure that are performed within 30 days.

Evaluation and Management Services. The relative work values for evaluation
and management services in the NPRM result in a pattern of payments that does
not account for differences in the effort (work per unit of time) involved in provid-
ing different types of visits. This implies, for example, that the same effort is in-
volved in performing a consultation on a patient the physician has never seen
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before and in a routine office visit with an established patient. Such a fee structure
intuitively does not seem accurate to physicians. Moreover, it undervalues shorter
visits, resulting in underpayment of both surgeons and family physicians. Family
physicians, in particular, are questioning how a reform that was to place greater
value on evaluation and management services could result in decreases in payments
for lower level visits. The Commission is also concerned that the payment structure
included in the NPRM could create incentives for upcoding and inappropriate use of
services.

The Commission has concluded that available empirical data on relative work
values for evaluation and management services cannot by themselves provide an
ade?uate basis for payment undér the Medicare Fee Schedule. Separate studies by
Professor Hsiao and the Commission each provide results that lack face validity.
Nonetheless, they suggest the form of a reasonable . 'icy. Because of the impor-
tance of getting the values right for EM services—t . 1 will account for over 35
percent of physician expenditures under the Medicar. *'ee Schedule and will affect
those physicians slated to benefit most from payment reform—HCFA should place a
high priority on taking the additional steps to design an app:opriate fee structure
before the fee schedule is implemented. Additional research is st required. In its
July report on the NPRM. the Commission will specify the elemc 15 of a policy that
would result in appropriate payments for these services.

Medicare Adjuster. Considerably more work is involved in provilin- certain serv-
ices to elderly or disabled patients than to patients in the gener i} prulation. For
example, the global service for removal of an ovarian cyst entails twice as many
postoperative hospital visits, on average. for an elderly Medicare patient than for a
25 year-old patient (the “typical’ patient described in the Hsiao study). Because of
these differences, refinements will be required to tailor the Hsiao study scale of rel-
ative work to the Medicare population. The Commission recommends that a Medi-
care adjuster be developed that would increase the relative work value for the serv-
ices to which it is applied by a fixed percentage. This adjuster would be applied to
services in which: (1) the typical patient is not a Medicare patient; and (2) substan-
tially more work is required to provide the service to a Medicare patient than to the
typical patient.

he problems [ have described thus far affect broad categories of services. Some of
the other inaccuracics in relative work values that appear in the NPRM come from
problems specific to individual services.

Vignettes and Fitness-to-Rate. The Commission has identified a number of serv-
ices whose relative work values are inaccurate because they are based on vignettes
tclinical scenarios) from the Hsiao study that are nc -epresentative of the typical
service provided under a given procedure code. Othe. e inaccurate because they
are based on estimates of work by physicians who rarely, if ever, perform the serv-
ice. These problems are not uncommon, affecting as many as 10 percent of the serv-
ices provided by some specialties.

CPT Codes. Refinements in the scale of relative work will require not only
changes in work values, but also changes in some of the codes that are used to de-
scribe physician services. Under the Medicare Fee Schedule, payment will no longer
vary to accommodate regional and specialty differences in the use of codes Thus,
CPT codes that are ambiguous or that encompass a broad range of services entailing
substantially different amounts of work will need to be revised if they are to provide
a sound basis for equitable payment.?

Fortunately, the preblems underlving the scale of relative work are amenable to
solution. The lack of clear payment policies and limitations of the coding system
precluded the assignment of accurate RWVs to many services. HCFA could resolve
these problems by developing and refining payment policies, by adjusting RWVs in
the NPRM to make them consistent with these policies, and by establishing clear
policy goals to ensure that coding refinements are adopted that meet the needs of
the new payment %stem.

Distortions in RWVs due to methodologic problems in Phases I and II of the Hsiao
study may be corrected in Phase III. This is uncertain, however, because the proto-
cols the researchers are using have not been made available for review and the
small-group process approach has not yet been evaluated or shown e be sound.

Many distortions in RWVs can be corrected without further research. Much could
be accomplished by properly structured panels of experts (including clinicians,

3 For example, the code for excision of a supratentorial brain tumor encompasses operations
lasting from two to ten hours. But all physicians who use this code do not provide the same mix
of services. Some physicians only use the code to bill for operations only at the low or high end
of the range of work.
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payers, beneficiaries, and health services researchers) that are provided with avail-
able data. Face validity could be assured if, as a final step, physicians in each spe-
cialty were given the opportunity to review the reasonableness of relative work
values assigned to their services and to suggest refinements in a budget neutral
process designed to minimize any potential for gaming.

A number of the refinements in the scale of relative work could be ready in time
for initial lmplementauon of the fee schedule. Modifications made after publication
of the final rule should be incorporated into the scale of relative work by January
1993. Decisions about methods to be used to update relative work values should not
be made until more is known about what approach works best in refinement. The
NPRM describes several alternative processes for revising relative work values.
Even more important than who does the updating is how it is done. HCFA will need
to develop a clear policy on the methods to be used in updating work values.

OTHER ISSUES

The Notice of Proposed Rulemaking outlines the direction HCFA will be taking
on other important policy issues such as practice expense, geographic payment
areas, visit coding, anesthesia payment l\sues)(ravment for electrocardiograms and
to new physicians The Commission commented on most of these issues in its most
recent annual report and I will touch on them only¥ briefly here. I will also submit
for the record the Commussion’s views on other fee schedule issues. The Commission
recognizes that, in some cases, its preferred policy would require legislation and
such alternatives were appropriately not addressed in the NPRM. We raise these
1ssues here, however, to highlight future directions for reform.

Practice Expense

OBRARI specifies that the practice expense component of the relative value scale
be based on an estimate of 1991 national average allowed charges. But for some
services,. 1991 charyes already reflect the implementation of policies to alter fees in
the direction of the resource-based fee schedule The result is relative values that-
will be systematically too low for overvalued procedures. radiology, anesthesiol
and pathology services ¥ The solution 1~ either to use data on charges from an earli-
er year or to have an explicit adjustment for these carlier reductions in charges.

In the NPRM. HCFA proposed a site-of-service differential that reduces payment
by 30 percent of the practice expense component when a service is providcg outside
the office setting While the Comnussion s supportive of HCFA's efforts to apply a
resource-based approach to 1ts determination of practice costs, this proposal ignores
the substantial variation in direct costs across services The Commission has esti-
mated that while the mean differential 1s 61 percent, the differential ranges frcm 8
to 97 percenit Until HCFA is prepared to apply service-specific differentials (or dif-
ferentials speaific to categories of services . a smaller differential would be more ap-
propriate The Commisston also believes that the differential sheuld be apphed by
both increasing pavment for services provided 1n the office and decreasing payment
for services provided in other settings

Geographie Pasment Areas

The NPRM makes clear HCFA's intention to maintain the current payment local-
1ities under the Medicare Fee Schedule, with the exception of the creation of state-
wide areas tor Oklahoma and Nebraska In its 14991 report, the Commission recom-
mended using statewide payment areas in all states except the 1) with the highest
degree of within-state variation in input prices * This would result in 94 payment
areas in the continental United States compared with 237 current localities.

The Commission recommends this policy because it captures input price variation
across counties as well as current payment localities, but does so with far fewer
boundartes. It avoids larye payvment differentials at state borders by allowing intra-
state variation in states with the highest price variation. Moreover, unlike the cur-

¢ As an example. consider a service with a 3110 average allowed (and prevailing) charge in
1988 that is provided by a specialty with a practice cost percentage of 50 percent. This service
was judged to be overvalued by 30 percent in Phase I of Hsiao lassuming no changes from
Phases [l or 111} Under OBRAXY, the prevailing charge was reduced to $90 in 1990. It was fur-
ther reduced by OBRA to $80 in 1991. Under the fee schedule, the payment will be $70. But
using 1991 charge data for the base leads to a lower fee. Instead of a $30 practice cost compo-
nent, it gets a $40 component, so that it is paid 360 under the fee schedule.

5 In each of these 15 states, up to five payment areas would be created by metropolitan statis-
tical area (MSA) categories: more than 3 million; | to 3 million; 250,000 to 1 million; fewer than
250,000; and nonmetropolitan. The 29 MSAs that cross state borders will be considered to fall
entirely within the state that includes the largest percentage of the MSA's total population.

BEST AVAILABLE COPY



67

rent locality boundaries, the recommended areas do not divide counties. This and
the smaller number of areas substantially ease the development of accurate data to
measure the Geographic Adjustment Factor. Because it is based on familiar geo-
graphlc units, it also has the advantage of conceptual and administrative simplici-
ty.’

Coding for Evaluation and Management Services

Although the changes in the codes physicians use to report evaluation and man-
agement services are clearly needed, the Commission cannot endorse the revised
visit coding system that HCFA has proposed in the NPRM. In the Commission's
view, the complexity of this system might send mixed messages to physicians, com-
promising the goals of coding reform. The results of HCFA's pilot study have not

-alleviated these concerns. The data do not suggest that the new system will be used
more uniformly than the current visit codes.

The assumptions made by HCFA concerning use of the new codes suggest that it
does not believe that physicians will use them according to the typical times in the
levels of service This sugrests either that HCFA projects substantial upcoding or
that the content descriptor and the typical time 1n each code are not congruent. If
either is true. the relative work values assigned to the hew codes iwhich are based
on the relationship between work and timer will not be accurate or equitable

Anesthesia Puxment Issues

HCFA has proposed ehiminating the use of anesthesia time units This retlects the
agency'seomeern—that start and end times for anesthesia services are difficult to de-
termine and that payvment for actual time 1s inconsistent with the wayv Medicare
pays other physicians

In ats 1941 report, the Compussion recommended continuing the use of actual
time after finding- -other alternatives, including that described in the NPRM. either
inequitable or not operational Development of a better operational detinition of an-
esthesia time and more rigorous procedures to vahdate time would best address
Thticisms of current palicy

Payxment for Electrocardiograms

Under OBRAYO, Medicare will no longer pay for interpretation of electrocardio-
grams when performed in comyunction with a physician visit. To implement this pro-
vision in 1492, HCFA has proposed increasing payments for some visits to compen-
sate physicians for the work imvolved 1ninterpretation Since most EKGs are done
by a few specialties, this approach would be inequitable A bundhng method that is
more consistent with the principles of a resource-based fee schedule 1s needed The
Commssion plans to examuine alternative methods of bundhing EKG, laboratory, and
procedural services with visits to determine whether a satisfuctory method can be
derived

While equitable methods for bundhing are beinyg developed and assessed, the Con-
gress should modify OBRA% and payv for EKGs separately from visits at the final
resource-based price for both the professional and technical components. To avoid
reducing payvments for other services by paving for all EKGs ralbeit at a lower
price). the transition to final fee schedule values should be accelerated for proce-
dures that are substantially overvalued and which have not already been reduced
through the overvalued procedure provisions of OBRANY and OBRAYO. To address
overutilization of EKGs, HCFA should foster development of practice guidelines for
the test and shoula profile physicians’ practice patterns and provide educational
feedback.

Payment to New Physicians

Under the Medicare Fee Schedule, new physicians will continue to be paid less
than their colleagues already in practice The Commission has long stood by the
principle that physicians should be paid the same when providing the same service.
Provisions that pay new physicians a discounted fee clearly violate this principle
and the Commission has consistently opposed their adoption

Attachments.

PHYSICIAN PAYMENT REVIEW COMMISSION ADDITIONAL COMMENTS ON IMPLEMENTATION
OF THE MEDICARE FEE SCHEDULE

The Commission commented on many of the issues raised in the Notice of Pro-
posed Rulemaking in its 1991 Annual Report to Confess. A summary of the Commis-
sion’s views is provided here and relevant chapters of the 1991 Report are noted.
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Payment Policy for Surgical Global Services and Nonglobal Procedures (Chapter 2)

The surgical global service policy proposed by HCFA in the NPRM is broader
than that proposed by the Commission. It has a longer preoperative timeframe (30
days) and, unlike the Commission’s policy, includes surgical services related to com-
plications which do not require return trips to the operating room.

The latter provision may compromise access to care for seriously ill patients.
Many complications are not under the surgeon'’s control, but are due to the patient’s
underlying problem(s). Thus, the work involved in providing services related to com-
plications should be accounted for in the surgical global fee

The Commission recommends that HCFA not include these services in the surgi-
cal global service. If it does so, equitable payment will require the development of a
“complications modifier,” which would increase payment for all operations to which
it is applied by a fixed percentage.

The Commission supports the intent of the nonglobal procedure policy proposed in
the NPRM—all pre/post services directly related to the procedure are included in
the procedure fee, but physicians can bill for services related to management of the
underlying condition separately. The Commission is concerned. however, that HCFA
would implement this policy by denying payment for all visits provided within 30
dayseé)f the procedure unless a documented, separately identifiable service is fur-
nished.

Most visits provided 15 to 30 dayvs after a procedure are related to management of
the underlying condition rather than to che procedure itself. Thefeiore, a policy that
requires physicians to submit additional documentation to be paid for visits in this
timeframe would be unnecessarily burdensome «tf physicians provide the necessary
documentation) or inequitable af they decide 1t 15 too much of a “hassle” to submit
the documentation or if they submit 1t but payvment is demed) Moreover, it could
discourage physicians from providing visits that are important for medical care. The
Commission recommends that HUFA's policy be revised so that the timeframe s 15
days rather than 30 davs

Practice Expense (Chapter ./

While HCFA has proposed practice expense relative values based on hustorical
charges as speciticd in OBRASNY the Commission continues to support basing the
piactice expense component of the relative value scale on estimates of resources. It
has developed and tested the feasiihity of a resource-based method and will refine it
based on additional analyvsis and discussion with interested parties

The method tested by the Commission divides practice expenses 1nto two catego-
nies, direct and indirect, a2 does common accounting practice Direct costs are those
that are clearly dentified with the delivery of a service, such as the time a nurse
spends assisting the phyvsicaan during an antermeduite office visit or the medical
supplies used tn setting a fracture Indirect costs, such as rent, uthties, and man-
agement costs, are those that cannot be traced directly to any particular service
Data from national survevs of physicians have been used to sphit practice expenses
into direct and indirect shares

The Comnussion will 1ssue a report later this vear that includes a more detailed
discussion of the methodology used, the data collected, and simulations of changes
in the pattern of Medicare payment It expects the report to stimulate discussion on
the limitations of the OBRANY method and on retinement and elaboration of the
resource-based approach
Malpractice Expense (Chapter |

As with practice expense, the OBRAN method of calculating the malpractice ex-
pense component of the relative value scale s not resource-based and has several
deficiencies that lead the Commussion to call for its revision. Under the OBRARY
method, payvment for a yiven service will be the fraction of the 1991 national aver-
age allowed charge that corresponds to the fraction of physician revenue used to
pay for liability insurance

ince t'. same malpractice expense [raction is used for every service provided by
physicien: in a given specialty, the OBRARY method does not differentiate among
service: ihat expose physicians t> different levels of risk Moreover. averaging
across s, “~ialties will result in systematic underpayment to physicians who perform
high-risk procedures.

The Commission supports basing the malpractice expense component of the rela-
tive value scale on estimates of the risk of service (ROS). It has developed and tested
the feasibility of such a method and will refine it based on discussion with interest-
ed parties.
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The ROS method bases payments on differences in the service’s risk and the over-
all premium confronting the average physician. As a result, relatively more premi-
um dollars are assigned to higher risk services than to lower risk services. The addi-
tional premium dollars paid by physicians in higher risk classes wculd be spread
over the higher risk services they provide—the same services that place these physi-
cians in higher risk classes.

The ROS method would reduce the payment distortions that- will occur under the
OBRAS89 method. It is also easier to update, an important advantage since malprac-
tice premiums often change substantially.

Paying Nonphysician Practitioners Under the Medicare Fee Schedule (Chapter 10}

Under current law, payment for most services provided by nonphysician practi-
tioners (NPPs) is limited to a percentage of what physicians are paid for the service.
Under the proposed rules, these percentuge differentials will continue. The Commis-
sion also recommended continuing the present policy of differential payment. The
differentials should, however, be based on estimates of differences in the resource
costs required to provide the service. Separate differentials should be calculated for
each category of NPP.

For the work component, the differential should reflect differences in investments
in human capital: tuition expense and foregone earnings For example, the work
component for physician assistants would be valued at X7 or 75 percent of the physi-
cian level, depending, respectively, on whether the high rates of return that physi-
cians receive on their training are applied to NPP training as well or whether rates
of return that other professionals with postgraduate training receive are applied.

The Commission recommends no differentials for practice expense since it is as-
sumed that NPPs and physicians face similar rent, supply, and personnel costs
when providing a given service The differential for the malpractice component
should reflect premium differences.

HCFA has proposed that modifiers to CPT codes be used to identify services pro-
vided by NPPs billiny independentiy. It is the Commission’s view, however, that spe-
cialty-specific modifiers should be used to identify all services provided by NPPs.

The Commission also has concerns about HCFA's intention to continue payment
at the physician rate for services provided by nonphysicians under the “incident to”
provision. The Commission has recommended that when physicians bill for evalua-
tion and management services provided by NPP employees, these services should be
paid at the NI’?’. rather than the physicran, level

Finaily, the NPRM notes HCFA's intention to pay nurse practitioners and physi-
cian assistants at the lower of the specified fee schedule percentage or the reasona-
ble charge as determined under the customary, prevailing and reasonable methodol-
ogy. This system will be burdensuome to carriers and difficult for practitioners and
beneficiaries to understand The Commission therefore recemmends that payment
be based solely on the fee schedule percentage

Payment to the Anesthesta Care Team «(Chapter 11/

HCFA has noted problems with the phase-in of a provision of OBRAY0 that was
intended to raise payment to nonmedically directed certified registered nurse anes-
thetists (CRNAs! to the physician rate by 1996. Because the law specified specific
dollar amounts for the CRNA conversion factors and the overall conversion factor is
now lower than anticipated, current law will result in higher payments to CRNAs
than to physicians. It also will result in distorted relative payments between non