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DO PRIVATE LONG-TERM DISABILITY
POLICIES PROVIDE THE
PROTECTION THEY PROMISE?

TUESDAY, SEPTEMBER 28, 2010

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 10:09 a.m., in
room SD-215, Dirksen Senate Office Building, Hon. Max Baucus
(chairman of the committee) presiding.

Present: Senators Carper, Grassley, and Snowe.

Also present: Democratic Staff: Bill Dauster, Deputy Staff Direc-
tor and General Counsel; Claire Green, Congressional Fellow; Alan
Cohen, Chief Counselor for Social Security and Senior Budget Ana-
lyst; Tom Klouda, Professional Staff Member; Jen Rigger, Congres-
sional Fellow; and Jack McGills, Intern. Republican Staff: Steve
Robinson, Chief Social Security Advisor.

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. The hearing will come to order.

Black’s Law Dictionary defines “insurance” as “a contract where-
by one party undertakes to compensate the other for loss.” Thus,
an insurance policy is only good if the insurance company actually
compensates the consumer when there is a loss.

Today we will look at long-term disability insurance. We will con-
sider cases where insurance companies are failing to live up to
their side of the bargain, and we will hear ideas about how to fix
it.

We will learn about plans offered to employees through their em-
ployers. This occurs under ERISA, the Employee Retirement In-
come and Security Act. And we will compare what happens under
ERISA with what happens under Social Security.

Abusive insurance company tactics start with having doctors
with conflicts of interest review claims. Many of these doctors are
employed either by the insurance company or by the companies
that do a lot of business with the insurance company. These ar-
rangements make it far too easy for the doctors to deny claims, ter-
minate claims, or reject appeals.

Consider the case of Charles Tucker. Charles’s neurologist diag-
nosed him with multiple sclerosis. Charles’s doctor said that the
disease “basically disabled him from performing his occupation.”
Ten other doctors agreed.
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Charles filed a claim with his long-term disability insurance com-
pany, Standard Insurance Company. Meanwhile, a doctor who
worked for Standard put a medical report in Charles’s file. The
company doctor never met Charles. The company doctor never ex-
amined him. Even so, the company doctor concluded that “the diag-
nosis of multiple sclerosis is not supported, and the patient could
return to a sedentary work activity.”

When Charles found out about this report, he was, understand-
ably, quite upset. He contacted the news media, who contacted the
insurer. Only then did Standard approve Charles’s claim.

Or consider the case of Rocky Whitten. Rocky suffered a broken
neck. As a result, Rocky had severe headaches, memory loss, pain,
and significantly reduced vision from all the medicines that he had
to take. Rocky’s doctor said that he was permanently disabled.

But Rocky’s insurance company, The Hartford, hired a private in-
vestigator. The private investigator put Rocky under video surveil-
lance, and that private investigator took videos of Rocky getting in
and out of a van, reading a magazine, and dipping corn chips into
salsa at a restaurant.

So The Hartford sent Rocky a letter telling him that he was,
“physically capable of performing full-time sedentary occupations,”
and The Hartford terminated his benefits.

Rocky appealed the decision through The Hartford’s internal ap-
peals program, but the company’s internal appeals program turned
him down. Soon, his finances became desperate. Rocky and his at-
torney prepared to sue The Hartford, and Rocky reached out to the
news media. The media called the company and, miraculously, The
Hartford paid Rocky’s back benefits and reinstated his monthly
benefits.

Abuses like these are not uncommon. Thousands of cases clog the
district courts. Many claimants end up in desperate straits. Some
lose their homes, their savings, and even their spouses or custody
of their children.

How do the insurance companies get away with these abuses?
Unfortunately, loopholes in the law permit them.

First, ERISA preempts State insurance measures to address
these abuses. That means that claimants cannot get jury trials,
pretrial discovery, or the right to submit evidence to the court. And
claimants cannot receive punitive or consequential damages.

Second, companies can include what is called a discretionary
clause in their insurance plan document. In most States, these
clauses mean that it is not enough for a claimant to prove that the
company’s reasoning is weak when it decides to deny benefits. To
win the case, the claimant has to prove that the company’s rea-
soning is arbitrary or capricious. That is a significantly higher
standard.

It is time to close these loopholes. It is time to end the abuses.
An insurance policy is only good if the insurance company actually
compensates the consumer when there is a loss, and insurance law
is only good if it helps to make that happen. It is time to make sure
that the law does that.

So let us hear what is happening in the long-term disability in-
surance industry. Let us hear what we might do to fix it, and let
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us do what we can to make sure that insurance is good for the con-
sumer when there is a loss.

[The prepared statement of Chairman Baucus appears in the ap-
pendix.

Senator Grassley?

OPENING STATEMENT OF HON. CHUCK GRASSLEY,
A U.S. SENATOR FROM IOWA

Senator GRASSLEY. The reason that Congress created the Social
Security Disability Insurance and the SSI programs is because the
loss of wages due to illness or injury can be devastating, both emo-
tionally and financially.

In addition to these public programs, Congress has encouraged
employers to provide additional protection to workers and their
families through the ERISA legislation.

Much of today’s testimony focuses around the alleged failure of
ERISA to protect workers from unscrupulous practices of private
insurance companies. But I would caution my colleagues that legis-
lative jurisdiction over ERISA resides in the HELP Committee, not
the Finance Committee.

Now, I agreed to this hearing because it is based on the fact that
private disability affects Social Security. Those with private insur-
ance are often required to apply for Social Security, which poten-
tially adds to the backlog of pending applications.

Moreover, changes in private disability could be viewed by some
as a green light for similar changes in Social Security. Any changes
to ERISA must be carefully reviewed in terms of their impact on
Social Security. There are both differences and similarities between
Social Security and private disability, ranging from the definition
of disability to the standard of judicial review.

Whether or not all of these parallels and distinctions are entirely
justified remains to be seen. Our goal should be to make the dis-
ability application process faster, fairer, and easier to understand.

But given the looming insolvency of the Social Security Disability
Trust Fund just a few years down the road, we must also be mind-
ful of the needs to protect this vital program for future generations.

Thank you, Mr. Chairman.

[The prepared statement of Senator Grassley appears in the ap-
pendix.]

The CHAIRMAN. Thank you, Senator.

Now, I would like to introduce our witnesses. Ron Leebove is a
certified rehabilitation counselor who has been working in voca-
tional rehabilitation for about 30 years.

Second, Mark DeBofsky. Mr. DeBofsky is a partner at the firm
Daley, DeBofsky, and Bryant, a Chicago disability law and em-
ployee rights law firm.

Next, Judge William Acker, Senior United States District Court
Judge for the Northern District of Alabama. Appointed by Presi-
dent Reagan in 1982, Judge Acker has written more opinions on
ERISA than any other district judge. Judge, thank you for being
here. It is a real honor to have a sitting U.S. district court judge
as one of our witnesses. Thank you very much for taking the time.

The next witness is David Rust, Deputy Commissioner for Retire-
ment and Disability Policy at Social Security. Thank you, Mr. Rust.
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And, finally, Paul Graham, who is senior vice president and chief
actuary at the American Council of Life Insurers.

Gentlemen, it is our policy here to automatically include your
statements in the record and ask each of you to summarize your
statements for about 5 or 6 minutes, something along those lines.

Mr. Leebove, you are first.

STATEMENT OF RONALD LEEBOVE, CERTIFIED REHABILITA-
TION COUNSELOR, DIPLOMATE, AMERICAN BOARD OF FO-
RENSIC COUNSELORS, SCOTTSDALE, AZ

Mr. LEEBOVE. Mr. Chairman, Senator Grassley, and members of
the committee, I would like to thank you for the opportunity to be
here today and to be able to speak before this committee.

My name is Ron Leebove, and I am a certified rehabilitation spe-
cialist. I have been working in the field of vocational rehabilitation
for approximately 30 years. I have maintained a private practice
since 1989. I perform comprehensive vocational rehabilitation as-
sessments and evaluations of patients who have disabilities with
limitations and restrictions.

Patients who are disabled have restrictions in their life activities,
and that would include employment. I would like you to know that
I have my own disabilities. I am visually impaired, and I have a
hearing loss, with limitations and restrictions. I want to thank the
State of Michigan and the United States of America for providing
me education and vocational rehabilitation services. That included
training and, ultimately, employment.

The services that I have received have enabled me to fulfill my
own vocational goals and, also, to be able to be successful in what
I do.

There are many tricks and techniques or tactics used by insur-
ance companies to deny claims. These tactics include video surveil-
lance of minor activities of claimants that are then blown out of
proportion to intimidate claimants, biased medical reviews con-
ducted by doctors paid by insurance companies, harassment of
claimants by omitting medical records, requiring unreasonable
turnaround times on requests for information, and threatening to
accuse the claimant of noncompliance over unimportant matters.

There are many other examples, which I really do not have time
to go over.

My written testimony discusses two specific cases. In one case,
a nurse who has a severe psychiatric disability was denied benefits,
even though her human resource manager advised me that Mary
F. was unable to work with patients and that to allow her to con-
tinue working at that job would put patients at risk, as well as the
company.

In the other case, Jamie F. is legally blind and suffers from mul-
tiple sclerosis. She has been deemed totally disabled and unable to
work by the Social Security Administration, which has the strictest
conditions in the industry for identifying disability. However, the
private long-term disability carrier continues to harass Jamie and
has told her she is being investigated to determine whether she can
work.
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These two cases document the ruthless and inhumane treatment
of people with disabilities by the insurance companies. That should
not be allowed to continue.

Private long-term group disability insurance policies are covered
under ERISA. Unfortunately, ERISA denies due process and limits
legal remedies. As a result, persons with disabilities do not have
a level playing field when dealing with the insurance industry.

Persons with disabilities should be entitled to an independent ad-
ministrative review, where complete evidence may be submitted, as
in Social Security disability adjudication. Moreover, standards of
total disability should be uniform, not the ad hoc determinations
private insurers make.

Furthermore, under ERISA, the private insurers are entitled to
operate as judge and jury, which violates our common notions of
due process. Equally as troublesome is the issue of insurers requir-
ing claimants to apply for Social Security disability benefits even
if the claimant and the company know that the application will not
be approved. Insurance contributes nothing to the cost of the Social
Security application process. These applications cost the taxpayers
millions and millions of dollars.

It is clear that claimants are being treated unfairly by the pri-
vate long-term disability companies. This situation should be rem-
edied as soon as possible.

I will be happy to answer any questions that the committee may
have for me, and I thank you for your time.

[The prepared statement of Mr. Leebove appears in the appen-
dix.]

The CHAIRMAN. Thank you, Mr. Leebove, very much.

Mr. DeBofsky?

STATEMENT OF MARK DEBOFSKY, ATTORNEY,
DALEY, DEBOFSKY, AND BRYANT, CHICAGO, IL

Mr. DEBOFSKY. Senator Baucus, Ranking Member Grassley, and
members of the Senate Finance Committee, thank you for giving
me the opportunity to testify at today’s hearing.

When the Employee Retirement Income Security Act was passed
in 1974, one of the law’s major sponsors, Senator Jacob Javits,
hailed it as the greatest development in the life of the American
worker since Social Security. That optimism was secured by a
promise contained in the preamble to the statute proclaiming
ERISA’s purpose: to provide appropriate remedies, sanctions, and
ready access to the Federal courts.

Yet, the story told over the past 35 years has been one revealing
an utter betrayal of those lofty goals and an egregious absence of
remedies, sanctions, and access to normal Federal court proce-
dures.

Contrary to the clearly expressed legislative intent, the courts
have transformed ERISA into a shield that protects insurance com-
panies from having to face the consequences of unprincipled benefit
denials and other breaches of fiduciary duty.

Claimants are denied a right to trial by jury, a basic constitu-
tional right routinely available in every other type of insurance
case and virtually all other civil litigation. In most cases, there is
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not even a trial. Instead, courts conduct reviews of claim records
assembled and shaped by self-serving insurance companies.

Claimants are given no opportunity to cross-examine adverse
medical or vocational experts. Routine discovery procedures, such
as compelling answers to written interrogatories and depositions,
are denied, and no trial is held.

No provision of ERISA sanctions such a practice, and Supreme
Court precedent establishes the impropriety of courts holding re-
view proceedings rather than trials in cases such as this.

This insidious practice has also led to courts’ willingness to over-
look wholesale flouting of ERISA claim standards developed by the
Department of Labor. Courts allow insurers to unduly delay claim
decisions and deny benefit claimants any opportunity to rebut ad-
verse evidence, without any adverse consequences.

Conversely, unsophisticated claimants who fail to meet complex
and detailed rules governing the submission of claims and appeals
are given no leeway whatsoever and are often barred from pre-
senting crucial evidence in court, if they are even able to gain ac-
cess to judicial review.

And even when claimants win, instead of simply ordering the
payment of benefits when the benefit denial has been overturned,
the routine practice is for courts to send the case back to the insur-
ance company. Since insurance companies understand they will be
given further opportunities to develop new reasons for denying the
claim, there is no incentive to make an accurate decision in the
first instance. Consequently, the practice of remands clogs the Fed-
eral court system with multiple rounds of litigation.

Following the 1989 Supreme Court Ruling in Firestone Tire and
Rubber Co. v. Bruch, a vast transformation of ERISA litigation
arose. So long as particular language is written into the insurance
policy, courts are compelled to defer to the insurance company’s de-
termination, unless the claimant can prove the benefit denial was
arbitrary and capricious, and not merely wrong, a concept that has
been elevated above the goal of ensuring an accurate claim deci-
sion. As one court has remarked, the broader that discretion, the
less solid an entitlement the employee has.

My written testimony contains numerous examples of how this
has played out. The reason most frequently offered for preserving
the ERISA regime is that the current state of the law holds down
costs and, thus, encourages the formation of employee benefit
plans. But that rationale is hardly a justification for a system in
which courts give more deference to insurance companies than is
given to Federal administrative law judges adjudicating Social Se-
curity claims.

Since employee benefits are a valuable tool utilized by employers
to recruit and retain prized employees, it is extremely unlikely that
employers would cease sponsoring benefit plans, nor is there a le-
gitimate fear of markedly increased costs.

The only available actuarial study on this issue reveals that po-
tential cost increases resulting from the elimination of insurer dis-
cretion would lead to, at most, a modest 4-percent rise in insurance
premiums. To analogize, both history and common sense suggest
that most consumers would willingly pay a ticket charge of $104
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to fly on an airline that has a near-perfect safety record rather
than paying $100 to fly on an airline perceived as being less safe.

That price is a small one to pay for the assurance of more solid
rights to receive benefits when they are needed in times of sickness
or injury and to have confidence that those who deserve benefits
receive them expeditiously, while those who are not deserving are
denied for valid, defensible reasons.

The ways in which ERISA can be amended to bring about these
changes are not unduly complex. One possibility would be to amend
the definition of welfare benefits in ERISA to clarify that the pur-
chase of insurance as a means of funding employer-sponsored dis-
ability health or life insurance excludes the resulting plan from
ERISA all together, leaving claimants with the existing protections
of already well-established State laws, rights, and remedies.

Another proposal would be to amend section 502 of ERISA to
provide that claims brought under insured plans will always be ad-
judicated in accordance with the same plenary standards and pro-
ceedings afforded any other civil action brought in Federal court.

These proposed changes would restore the intent and purpose of
the comprehensive benefit reform enacted by Congress more than
35 years ago. More importantly, such changes can help rebuild
public confidence in insurance companies that have for too long
been able to hide behind legislative shields and judicial protections
that no other industry receives.

Thank you.

[The prepared statement of Mr. DeBofsky appears in the appen-
dix.]

The CHAIRMAN. Thank you very much, Mr. DeBofsky. That was
straightforward and very clear. Thank you.

Judge Acker?

STATEMENT OF HON. WILLIAM M. ACKER, JR., SENIOR U.S.
DISTRICT COURT JUDGE, NORTHERN DISTRICT OF ALA-
BAMA, BIRMINGHAM, AL

Judge ACKER. It is a privilege to be able to share with you this
morning some of the thoughts of a trial judge who has been grap-
pling with ERISA for 28 years.

Appointed in 1982, I sweated over ERISA and watched other
courts sweat over it for years, until, in 1998, I wrote a law review
articled entitled “Can the Courts Rescue ERISA?” That is probably
what prompted your committee to invite me, and I appreciate it.

A copy of the article is attached to my testimony as Exhibit A.

Although my arguments in 1998 are now dated, my 1998 answer
to the question, can the courts rescue ERISA, was “no,” and, since
that time, I have not changed my mind. The courts have not res-
cued ERISA. If anything, they have dug the hole deeper.

I am not saying that the courts, including the Supreme Court,
have not tried to make sense of ERISA, tried to make it workable.
But the situation is worse now than it was in 1998 and getting
worse every day.

I hope that the committee is not as interested in citations of au-
thority to support my views as it is in the views themselves, devel-
oped from experience as a trial judge constantly confronted with
ERISA under ever-changing judge-made rules.
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I am assuming that—except for Chairman Baucus, whose State
has done away with the so-called discretionary clause and thus far
gotten by with it; Senator Stabenow, whose State has done the
same thing; and Senator Cornyn, whose State is in the process of
doing it, if it has not already done it, and who, as Texas attorney
general, was sued in a case that became central to the 54 decision
by the Supreme Court in Rush Prudential v. Moran—I am assum-
ing that the other members of this group have no specialized
knowledge of ERISA or of the effect that the so-called discretionary
clause, first given prominence by the Supreme Court in Firestone
v. Bruch, has had.

The committee has already heard or will hear testimony from
others who are my intellectual equals or my superiors, who support
the continuation of the discretionary clause as the basis for ERISA
benefits decision-making.

I will spend the rest of my time telling you why the discretionary
clause is a disaster. I call it the law of unintended consequences.

Bruch put the fox in the henhouse when it authorized plan ad-
ministrators to operate under the now universally employed discre-
tionary clause, the clause that, except for Michigan and Montana,
allows the plan administrator both to interpret the plan and to de-
cide how to apply it to a particular disability claim.

This concept is not only foreign to logic and common sense, but
it is unworkable and expensive. I am attaching as Exhibit B a copy
of the initial order I routinely use in ERISA benefits cases.

A look at it from top to bottom, something I will not undertake
now, will illustrate the complexity of court decision-making, some-
thing that only takes place after the already lengthy process of ad-
ministrative review and after the claim has been denied by the
final, final, final administrative decision-maker.

A driving force behind the idea of granting the insurer almost
unbridled discretion is the belief that the procedure will lessen
costs and lessen court time spent on ERISA cases. This is the main
argument made by the amici curiae, who supported Standard In-
surance Company’s unsuccessful certiorari petition seeking to over-
turn the decision that confirmed Montana’s right to eliminate the
discretionary clause.

It is, of course, true that, in drafting legislation, Congress has
the obligation to consider the economic impact, as well as the needs
of society. This judge is willing to assume that Congress engaged
in this debate before it enacted ERISA in 1974.

The language it chose, if it had not, over time, been altered or
obliterated by the courts, would provide for de novo consideration
by a court of all denials of ERISA benefits. ERISA’s section
502(a)(1)(B) straightforwardly provides that any beneficiary can
bring a “civil action to recover benefits due him under the terms
of his plan.”

Rule 2 of the Federal Rules of Procedure provides, “There is only
one form of action—the civil action.”

The clear language of ERISA recognizes nothing less than a trial
on the merits. This procedure contrived by the courts, now called
judicial review, based on an examination of the administrative
record, while giving deference to the conflicted decision-maker, sim-
ply does not fit the scheme that Congress contemplated.
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I have found no empirical evidence to justify the argument that
the cost of trial de novo would be greater than the cost of so-called
judicial review. I only wish that I could have brought enough
steamer trunks to hold all of the trial and appellate court opinions
written under the Bruch regime and under the more recent case of
MetLife v. Glenn, which only exacerbates the problem by requiring
us to consider the inherent conflict of interest as a “factor” in our
determination as to whether there has been an “abuse of discre-
tion.”

It makes one’s head swim to read the long and convoluted opin-
ions rendered by trial and appellate courts. I am guilty. The trial
judge, if he or she takes Bruch and Glenn seriously, starts with
being intimidated.

The long and the short of it is that the “independent” consider-
ation of an ERISA claim contemplated by Congress, but denied by
the courts, would save judicial resources and clients’ money. I sug-
gest that, if Congress doubts me, it should conduct an experiment
and say again what it said in 1974, with no possibility of its being
misconstrued this time, that de novo trials are the appropriate pro-
cedure in these cases.

It will find that the volume of cases and judicial opinions that
follow will be substantially reduced. If I am proven wrong, I will
gladly eat my words. At my age, that would be a safe bet.

Meanwhile, unless Congress gives me help, I will continue to
scrupulously follow my judicial superiors.

I have not covered all my pet peeves, but I will conclude by tell-
ing the committee that ERISA jurisprudence will stay as messed
up as it is unless Congress reworks it.

The courts have not rescued ERISA and cannot be expected to
do so. The most important legislative change that I implore you to
make is to make it absolutely clear that, when Congress says civil
action, as it said in 1974, it meant what it said—civil action, and
not judicial review.

Thank you for the opportunity to share these thoughts.

4 [The prepared statement of Judge Acker appears in the appen-
ix.]

The CHAIRMAN. Thank you, Judge, very, very, very much. I ap-
preciate that.

Mr. Rust?

STATEMENT OF DAVID RUST, DEPUTY COMMISSIONER FOR
RETIREMENT AND DISABILITY POLICY, SOCIAL SECURITY
ADMINISTRATION, BALTIMORE, MD

Mr. RusT. Chairman Baucus, Ranking Member Grassley, Senator
Snowe, and members of the committee, thank you for inviting me
today to testify. I am here to discuss the scope of review of our dis-
ability claims process.

We pay tax benefits to persons with disabling physical and men-
tal disorders under the Social Security Disability Insurance and
Supplemental Security Income programs. Under the Social Security
Act, adult claimants can be found disabled only if their medical
condition, one, prevents them from performing their previous work,
and, two, prevents them from performing other work that exists in
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the national economy, considering their age, education, and past
work experience.

In addition, their disability must have lasted or be expected to
last for at least 1 year or result in death. In 2009, we paid $115
billion in SSDI benefits to over 9 million Americans and over $40
billion in Federal SSI benefits based on disability to over 6 million
Americans.

Our disability process consists of several stages. When we receive
a disability claim, we generally send the claim to the State Dis-
ability Determination Service, which is responsible for developing
medical evidence and making the initial determination of whether
the claimant meets our definition of disability.

If the claimant is dissatisfied with the initial decision, our regu-
lations provide for three levels of administrative review—reconsid-
eration by the DDS, a hearing before an administrative law judge,
and a request for a review by our appeals counsel.

Our administrative review process has been described by the Su-
preme Court as “unusually protective” of the claimant, as it strives
ti)l ensure that a person who truly needs disability benefits receives
them.

A claimant dissatisfied with the agency’s final decision may ap-
peal to a Federal district court. The Federal district court considers
two broad inquiries when reviewing our decisions: one, whether we
have followed the correct legal standards; and, two, whether our
decision is supported by substantial evidence of record.

On the first inquiry, whether we have correctly applied the law,
the court will consider issues such as whether the ALJ applied the
correct legal standard for evaluating the claimant’s credibility or a
treating physician’s opinion on whether our interpretation of the
relevant statutory provision is correct. Since these are issues of
law, the court will consider them de novo.

The Act also provides that the agency findings of fact are conclu-
sive as long as they are supported by substantial evidence devel-
oped during the administrative proceeding. The court does not re-
view our findings of fact de novo but, rather, considers whether
these findings are supported by substantial evidence.

The Supreme Court has defined substantial evidence as, “Such
relevant evidence as a reasonable mind might accept as adequate
to support a conclusion,” and characterized it as more than a mere
scintilla, but less than preponderance.

The reviewing court should consider evidence that both supports
and detracts from the ALJ’s decision. However, if the court finds
conflicting evidence, that could allow a reasonable mind to differ;
and, if the ALJ’s findings are one of those possible interpretations,
then the court must affirm the ALJ’s finding of fact.

If the court concludes there is substantial evidence supporting
the ALJ’s finding of fact and the ALJ applied the correct legal
standard, the court will affirm the agency’s decision. Otherwise,
the court will remand the case for further administrative pro-
ceedings.

In rare instances, the courts will reverse our final decision and
find a claimant disabled.

Mr. Chairman, before I close, I would like to note that, despite
the surge in disability claims, we are currently on track to elimi-
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nate the hearings backlog in 2013 and reduce pending initial dis-
ability claims to pre-recession levels by 2014.

We are able to do this and continue our progress thanks to
Congress’s continuing support, our strategy, and especially the
hard work of our employees. Full funding of our appropriation
under the President’s fiscal year 2011 budget request will allow us
to take the next steps to reducing our backlog over the next several
years.

N Thank you, and I am willing to answer any questions you may
ave.

[The prepared statement of Mr. Rust appears in the appendix.]

The CHAIRMAN. Thank you, Mr. Rust, very much.

Mr. Graham?

STATEMENT OF PAUL GRAHAM, SENIOR VICE PRESIDENT, IN-
SURANCE REGULATION, AND CHIEF ACTUARY, AMERICAN
COUNCIL OF LIFE INSURERS, WASHINGTON, DC

Mr. GRaAHAM. Mr. Chairman, Ranking Member Grassley, mem-
bers of the committee, my name is Paul Graham. I am senior vice
president of insurance regulation and chief actuary at the Amer-
ican Council of Life Insurers, or the ACLI.

The ACLI represents more than 300 member companies that ac-
count for over 90 percent of assets and premiums in the U.S. life
insurance and annuity industry. ACLI members also provide the
glajority of disability income insurance coverage in the United

tates.

I appreciate the opportunity to appear before you today to dis-
cuss the important role disability income insurance plays in help-
ing families to protect against lost income due to a prolonged ill-
ness or injury. Essentially, if an individual becomes disabled and
is unable to work, disability income insurance provides money to
help a family pay its ongoing bills and avoid dipping into household
savings accumulated for college or retirement. Families can protect
themselves by purchasing short- or long-term disability coverage or
any combination of the two.

More than 40 million Americans are covered by private long-term
disability insurance policies, and insurers paid almost $9 billion in
long-term disability claims payments in 2009 alone. Individuals
covered by this insurance are overwhelmingly satisfied with their
policies and the claims process. A 2008 industry survey found that
four out of five claimants said that they are very satisfied or some-
what satisfied with their policy.

The vast majority of the time, disability coverage is provided to
individuals at the workplace by their employers. Employers work
with insurers to design policies that are most appropriate for their
workforce. Approximately 39 percent of U.S. workers in private in-
dustry are covered by short-term disability insurance, and approxi-
mately 30 percent are covered by long-term disability insurance.
We would, obviously, like to see that number higher and believe
that it is good public policy to encourage employers to provide this
coverage to their employees.

Although disability income insurance is a popular benefit in the
voluntary workplace benefit system, limiting costs to employers is
essential to having them provide such coverage to their workers. As
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with any business decision, business owners would be disinclined
to provide voluntary benefits if it becomes overly expensive or it ex-
poses the business to the threat of costly litigation.

Workers covered by disability income insurance policies in the
workplace are protected under Federal law by ERISA. In the con-
text of disability income insurance plans, ERISA regulations speci-
fy that a plan fiduciary, generally the insurance carrier, is required
to act in the best interest of the plan participants and beneficiaries.

For the protection of consumers, ERISA, additionally, sets out
detailed and specific requirements for the fair, transparent, and
timely handling of disability claims. These requirements address
time frames for claim decisions, requirements for keeping claim-
ants informed and apprised of claim actions and reasons for them,
and the appeal rights afforded claimants whose claims are denied.

Under these various rules, ERISA sets forth an efficient process
for review of claims and appeals. In addition to the strong protec-
tions afforded in ERISA, States have also established requirements
to ensure that claims are handled promptly and fairly.

In 1990, the National Association of Insurance Commissioners
adopted their model Unfair Claims Settlement Practices Act, which
has since been adopted in various forms by 48 jurisdictions. Among
other things, this act sets requirements regarding the appropriate
disclosure of material facts about a claim, timing for a claims in-
vestigation and settlement, notice regarding why a claim may have
been denied, as well as notice that an individual may have their
claim reviewed by the State insurance department.

Further, this act sets out enforcement procedures that commis-
sioners can use to sanction companies failing to follow the law. I
would point out that, contrary to what some might believe, the U.S.
Supreme Court has ruled that State laws that regulate the sub-
stance of insurance coverage or are aimed at the insurance claims
administration process are not preempted by ERISA. This provides
a dual level of regulation of the disability claims process for those
policies issued under ERISA.

It is unfortunate that in some limited cases, there have been
abuses in the marketplace. However, the current system of Federal
and State regulations has worked well to identify problems, ad-
dress insurer misconduct, and provide claimants with avenues to
redress grievances.

Disability income insurance provides financial protection for mil-
lions of American families that complements the safety net pro-
vided by the Social Security Disability Income program. Employers
appreciate that, by offering this voluntary benefit, they can attract
the best talent and provide protection for their employees at an ac-
ceptable cost.

This system has worked very well for American families, and
they are overwhelmingly pleased with their policies and satisfied
with the claim process. This is, in large part, because ERISA and
State insurance laws provide consumer protections and regulations
that ensure that the claim process is fair and timely.

Furthermore, the current framework of Federal and State con-
sumer protections ensures the all-important balance in providing a
reasonable cost of coverage and the appropriate adjudication of
claims.
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Thank you.

[The prepared statement of Mr. Graham appears in the appen-
dix.]

The CHAIRMAN. Thank you, Mr. Graham.

First, am I correct in assuming—and anybody can answer this
question—there are really three different standards, or procedures
and rights, where a claimant can bring a disability case? One is
under ERISA, another is Social Security disability, and the third
is uniform State insurer administrative practices.

Are those all three different standards that might apply to a
claimant? What am I missing, or am I right in my assumption?

Mr. DEBOFsKY. Can I answer the question?

The CHAIRMAN. Yes, certainly. You might turn your microphone
on.
Mr. DEBOFsSKY. The Social Security system is a stand-alone sys-
tem that is applicable only to claims arising under the Social Secu-
rity Act.

The CHAIRMAN. Right.

Mr. DEBOFSKY. And there are very specific procedures, such as
the judicial review procedure under section 405 of title 42.

With respect to private disability insurance, individual disability
insurance is a contract that an individual purchases directly. Those
claims are adjudicated under normal State court proceedings.

The ERISA claims are the claims that are arising under
employer-provided benefits. Those claims are generally governed by
the ERISA law. If the discretionary language is written into the
contract and has not been overruled by State laws, such as the law
in Montana, Michigan, Illinois, I believe Maine, as well, the de
novo standard applies.

The CHAIRMAN. To an otherwise ERISA claim.

Mr. DEBOFsSKY. Correct. If the language is in the contract and
there is no State law overriding it, it will be subject to the arbi-
trary and capricious standard. But with respect to the de novo
standard, depending on the circuit that you are in, there are very
different interpretations as to how that standard is applied.

In the majority of the 11 or 12 Federal circuits, the standard that
is applied is still that a review proceeding is conducted by a court;
that a judge will be reviewing the claim record and not permitting
any testimony, no cross-examination, no trial procedures.

In the circuit that I am from, the seventh circuit, the seventh cir-
cuit has ruled explicitly that claimants are entitled to trials, but
that is a minority viewpoint.

The CHAIRMAN. All right. What went wrong since 1974? When
ERISA was written, as I hear the first three witnesses, including
you, Judge, it sounds like ERISA was written to provide certain
protection to consumers, and even, Judge, you quoted the phrase
“civil action” in the ERISA law.

But as I hear you, it sounds like the courts—the judicial system
has weakened those standards to the point where, basically, the
plan administrator under ERISA is a judge and the jury and makes
a lot of decisions, often to the detriment of the claimant.

Judge ACKER. I think that if you allow me to maybe get my two
cents’ worth in on that, which is maybe repetitive, I think that the
courts and the judges, who came to grips with ERISA initially,
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thought that they were going to save themselves some time and
trouble by inventing judicial review and morphing what the Con-
gress did into that system.

Then along came the discretion, which took it a step further, so
that judicial review was a new thing entirely and nobody today
tries a de novo review unless there is no discretionary clause.

Now, Mr. DeBofsky here has had experience, and I have had it
as a judge, with using the MetLife v. Glenn case, where the Su-
preme Court has said you have to take the inherent or structural
conflict of interest into account.

I have allowed discovery in cases, even discretionary cases, so
that I can know, from evidence developed, it is not in the adminis-
trative record anywhere. What, if any, influence did the conflict of
interest that is there—it is always there, maybe in varying degrees.

In my more lengthy remarks, I pointed out that, after MetLife v.
Glenn, the plan administrators and the insurance companies have
put in place procedures to blunt or disguise the depth of that con-
flict.

Now, I cannot help being influenced by something that is in my
self-interest. That is what self-interest means. They are self-
interested. Now, what do you do about that? You do about it—you
give it to a court de novo, and that is the only way to do it.

The CHAIRMAN. Now, let me ask, Mr. Graham, what is wrong
with that? I can anticipate your response. It is going to be, “Well,
it is just too costly. The employers will not provide disability insur-
ance if there is always a de novo trial.”

Mr. GRaHAM. Well, actually——

The CHAIRMAN. Judge Acker said “no;” that paradoxically, costs
would actually be lower. They would not increase.

Mr. GRAHAM. Well, certainly, that is his opinion, and there has
been only one actuarial study of it, and it has shown that the costs
are likely to go up.

But I think, before addressing your second question, I would like
to go back to the first question, and that is that there is an as-
sumption here that there is something broken right now. And, if
you look at anecdotal evidence, you will be able to find individual
cases where you might have had some egregious behavior, and that
is, obviously, quite unfortunate.

But, if you take a step back and you look at sort of the raw sta-
tistics of what is happening at the insurance companies, you will
find that, in a study that we did a couple years ago to look at—
follow cohorts of lives through the claims adjudication process, that
only 7 to 11 percent of claims ever are even appealed and, of those,
less than 1 percent—I should not say of those, but by the end of
the day, less than 1 percent ever go to court. In one of the cohorts,
it was less than one-half of 1 percent.

So the idea that something is structurally wrong, I think, is not
correct.

The CHAIRMAN. My time is expiring here. We can get back to this
later, although I do note that, on April 15th of 2008—you are prob-
ably aware of this—the Massachusetts Division of Insurance an-
nounced that Unum, the country’s leading provider of disability in-
surance, has completed a mandated claims reassessment process,
which was mandated by a settlement of a lawsuit, and the result
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of that is more than 40 percent of reviewed claims reversed, in
whole or in part, resulting in a total of $676 million in additional
benefits for consumers in every State and the District of Columbia.

That is 40 percent of the claims were reversed, in whole or in
part. Now, that sounds like a pretty significant number. That
sounds like something is not working very well.

Mr. GRAHAM. Certainly—and there is another example of another
carrier that had a settlement similar to that. But those two cases,
in and of themselves, were due to what I will call bad acting at two
companies. They were breaking the law. The laws existed already
that took care of them.

The CHAIRMAN. I understand. But this is the country’s leading
provider of disability insurance at the time. That is pretty signifi-
cant.

Mr. GRAHAM. It certainly is significant and unfortunate. And we
did reach out to the Maine Insurance Department prior to this
hearing——

The CHAIRMAN. My time really has way expired. I am infringing
upon the Senator from Maine, whom I would now like to recognize.

Senator SNOWE. Thank you, Mr. Chairman. And to follow up on
that line of questioning, I think it is important, because the Regu-
latory Settlement Agreement was not raised with respect to Unum
and 48 other State insurance commissions regarding that settle-
ment in 2005.

I think it would be helpful to hear the views of those who testi-
fied, because it sounds like they are of the opinion that anything
short of litigation will not work. Yet, we have not looked at the cur-
rent system of remedies as to whether or not a number of these
issues have been brought to the superintendents of insurance.

For example, in Maine, they have indicated that Unum has not
only met, but in fact exceeded, the standards of the Regulatory Set-
tlement Agreement.

So I think that we need to address the question of, where do the
problems lie, and whether or not the States can address it. Our
State, for example, in Maine, the superintendent has pulled discre-
tionary clauses. So obviously, States have that ability to do it.

I would like to ask you, Mr. DeBofsky, the Regulatory Settlement
Agreement, for beginners, had a series of best practices. Was there
anything more that should have been included in this regulatory
settlement that was not back in 2005?

Mr. DEBOFSKY. Senator, that is a hard question to answer, be-
cause my experience is anecdotal. I do see a lot of cases in my prac-
tice, and my experience has been that the number of cases that I
have had against Unum has declined. But that does not mean that
the situation has been completely cured.

So long as we still have the discretionary clause, Unum is still
fighting, in policies that were issued before the regulatory settle-
ment agreement, to maintain the discretionary clause, even though
it has been banned in my State, Illinois, as well as in your State.

I think that there are still abuses with respect to doctors who re-
view files for a living and are not actually examining the patient.
I do not think it is my role or my desire to single out any particular
company, but the system, as it exists, without a trial, is really the
fly in the ointment.
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The issue does go back to Senator Baucus’s question. Where did
we go wrong? It is that the judges jumped from the Firestone case
saying, we can apply this arbitrary and capricious standard to
analogizing what they are used to with respect to how they adju-
dicate Social Security claims.

Social Security claims are adjudicated in Federal court based on
a file review, because there has been a hearing before an adminis-
trative law judge, where testimony has been taken under oath and
cross-examination of witnesses has occurred.

There is nothing comparable in ERISA. So the claimants not only
are not getting that hearing before they come to court, they are not
even given the opportunity to cross-examine the opinions that are
being used against them, which the courts are willing to give great
deference to.

Senator SNOWE. Well, a couple of things come to mind, speaking
of anecdotal. I do think, Mr. Chairman, it is important to have a
GAO study to examine the practices in all 50 States, frankly, to see
exactly what is the basis of the complaints in terms of those in-
stances, how widespread, how pervasive. Secondly, how can it be
addressed short of litigation, because it is a voluntary benefit on
the part of the employers. I do think we should have employers as
part of this review and understand that point, as well, in terms of
raising the cost of the premiums and the cost of this benefit, and
we need to address that. Third, about the superintendents of insur-
ance, and, obviously, this is within the State purview—but what
can they do differently?

I was looking at this multistate examination concluded back in
2007; it was done for Maine Bureau of Insurance, Massachusetts,
New York State, Tennessee, and all other participating jurisdic-
tions, most of the States, in fact, and it does not indicate that there
is a problem in terms of claims processing.

So I think there is an avenue in which to address those par-
ticular instances so there is redress. The question is whether or not
we should go as far as providing private rights as an action in liti-
gation that could add to the cost. Is there another way of address-
ing that problem?

I know you cited the Milliman study, and that it found only a
modest 4-percent rise in premiums if lawsuits were permitted for
ERISA claims, but yet that study was of benefit changes in the
State of California, not a sampling pervasive nationwide. So the
proposed changes could add to the cost. So we would have to know
a whole lot more.

Mr. Chairman, I would like to include the Milliman study in the
record, because it does show that there would be a significant in-
crease in cost in disability insurance and products.

The CHAIRMAN. Without objection.

Senator SNOWE. Thank you.

[The study appears in the appendix on p. 149.]

Senator SNOWE. But with this regulatory settlement agreement,
talking to the superintendents of insurance, they are saying that,
indthis instance, this company is meeting or exceeding the stand-
ard.

So what is it that has to change? If the error threshold is up to
7 percent, which is under the National Association of Insurance
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Commissioners’ standard, and it is only ranging there—it ranged
from 1 to 4 percent, well below the 7 percent. What is it that we
can do to further address that error rate within the current sys-
tem?

Mr. DEBoFsKy. Well, the error standard, 7 percent, that is over
100,000 claims a year, over 100,000 people who are denied the eco-
nomic protection that they thought that they purchased.

Senator SNOWE. But that is the State that could change that
standard. Is that a better way? I am just asking, because I think
we need to know all of that.

Mr. DEBoFsky. Well, while the States can be on discretionary
clauses, given the Federal procedure that has taken its grip over
ERISA litigation, only legislation or the courts can fix that, and the
only court that can fix that at this point is the Supreme Court, and
they seem uninterested in addressing this particular issue.

Senator SNOWE. Why is it, do you think, that States, for example,
are not banning the discretionary clause? They must recognize
these examples. Yes?

Judge ACKER. Speaking from my perspective as an Alabama cit-
izen, I know that there has been an effort in Alabama to try to get
the discretionary clause banned, as it apparently has been in
Maine, which I was not familiar with, and the insurance industry
has opposed it.

If the insurance industry does not like the idea of banning the
discretionary clause, there must be a reason, and it has fought it
everywhere; fought it in Montana all the way to the Supreme
Court.

There must be a reason for the insurance industry to want to
keep the discretionary clause, which was invented by the Supreme
Court, not by you. And, if we could get all 50 States to adopt a non-
discretionary clause, a prohibition, that would come closer to a so-
lution.

But, if you have a trial de novo, and both sides, the claimant (the
beneficiary) and the plan administrator, know it, they know it from
the start, if you are talking about the volume of settlements, the
percentage of settlements, the percentage of settlements would go
down. Both sides would know they were getting ready to face the
judge, and it would not be that long, and there would be settle-
ments, and the costs would be less.

Now, as I said in my remarks, I could be wrong. We will never
know unless we try. And I thought in 1974 you did try, that is
what I was reading, and then I was told I was wrong, and I have
been fighting it ever since. I guess you could sense it in the tone
of my voice, and probably in the tone of my sometimes provocative
opinions, which the appellate courts do not always agree with.

The CHAIRMAN. I am a little unclear. Maybe, Judge, you can help
me out here. To what degree does ERISA preempt State courts?

Judge ACKER. Well, in Alabama, the Supreme Court of my State
has held that the State courts have concurrent jurisdiction over
ERISA cases. I have forgotten the date of that case. It has been
there for a while, and they never retreated from it. And the reason
they have not, I think, is that all the cases filed, and the few filed
in the State courts, are removed promptly so they never get to the
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Supreme Court of Alabama, and it has not had occasion to revisit
that question.

Personally, I think the State court justices are just as qualified,
if they are given some ERISA cases, and I would be glad to share
them with them, I mean, sure. I hold myself out as knowing more
about ERISA than a few others, but the States are entirely capable
of doing that.

So I do not call it anymore a preemption. I call it super-duper
preemption. That is my descriptive term for it, because the Federal
courts have reached out and told the State courts, “You cannot
touch this in any shape, form, or fashion. It is ours.”

Well, it just should not be ours. There is nothing in the statute,
as it is now, that says the State courts do not have concurrent ju-
risdiction. They have concurrent jurisdiction over title 7. They have
concurrent jurisdiction over the Fair Labor Standards Act. Why not
ERISA? Because the courts have not rescued ERISA. They have
made it worse.

The CHAIRMAN. Why are cases in Alabama in State court re-
moved to Federal court? What is the basis?

Judge ACKER. Well, they are afraid. In the first place, ERISA is
a Federal statute, and they can remove. So they knee-jerk remove.
They are not going to stay there because, under the present re-
gime, it is like super-duper preemption. The State court may act
on it, and what the Alabama trial courts are doing now, in light
of what the Federal courts—they read the Federal courts’ reports
just like they read the Alabama Supreme Court, but they believe
the Federal courts in this area.

So, if the defendant does not remove it to the Federal court, the
State judge dismisses it sua sponte, without prejudice. They have
told me I do not have jurisdiction, and I am going to believe them,
even though the Supreme Court of Alabama said the contrary. I am
going to send it to the Federal court or send you there, and, of
course, they know that, so they remove it.

The CHAIRMAN. But going back to my question. Apart from Ala-
bama, generally, to what degree does ERISA preempt State courts?

Judge ACKER. It preempts all State law claims in State court,
where there is a complaint filed. It may have some language in
there which can be interpreted to invoke, maybe collaterally,
maybe slightly, maybe arguably, something having to do with a
plan, a disability plan.

Of course, there are exceptions, but not many. And so, when
somebody looks at that, they say, “Well, that has some ERISA in
it.” If it has ERISA in it, it is removable.

So there is no way today, I do not think in any State, to draft
a disability claim that would include the possibility of a jury trial
and the possibility of mental anguish recovery without it being
promptly removed and converted automatically into an ERISA
claim, which would eliminate those remedies.

The CHAIRMAN. Let me ask a different question. Do you think
that the procedures under the Social Security Disability Act are
fair?

Judge ACKER. I think they are, but I think you designed them
that way. They are just entirely different.

The CHAIRMAN. We designed ERISA, too.
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Judge ACKER. They are different animals. Like Mr. DeBofsky
said, they have no similarity. That was addressed and thought
through, and I think you addressed and thought through this, but
we did not believe you. We ignored you.

As Mr. DeBofsky said, an administrative—there has been a judge
sitting on it. There has been evidence sworn. Now, in our instance,
where I get these ERISA benefits claims on a cold record, I have
never seen a witness. Nobody has seen a witness. Nobody has
cross-examined a witness.

There is a vocational expert who says one thing and a vocational
expert who says something else. There is a doctor who says one
thing, there is a doctor who says something else. It is all written
down. Some of them are treating physicians, some of them are paid
by the insurance company. I cannot tell who is lying, but somebody
is.

But under the present regime, it is on my desk to decide if there
has been an abuse of discretion—or, if there is no discretionary
clause as there would not be in Michigan, they are on a de novo
review—if the decision was correct in denial. Of course, if there
was no denial, it would not be with me. I would never have to see
it.

The CHAIRMAN. Mr. Graham, what about the judge’s observation
or belief that, if there was de novo review or if there was no discre-
tionary clause, that there would be a lot of settlements and that
would reduce a lot of costs?

Mr. GRAHAM. Well, all I can say is, as far as I know, there has
only really been one study into it. It is the Milliman study that you
have put into the record here.

I think that if you think about it just from a common-sense
standpoint, the—take a step back. Insurers do not want to go to
court. There is no doubt, they do not want to go to court. They
would like to settle all the claims in a legal manner, provide people
with the benefits that they are due.

If there were de novo review, there is no doubt that the cost of
discovery and any lengthy trial that may come out of it is going to
take more time and effort than the singular review by a judge to
go through the claims documents that already exist.

It is sort of hard to come to any other conclusion, and I think
that is why Milliman came to the conclusion that they did.

So I guess that is—I do not believe that the costs would actually
go down. And, in addressing something that the honorable Judge
said earlier, the reason that the insurance companies have, in fact,
fought the removal of discretionary clauses from the policies is be-
cause we believe that very thing. We believe the costs will go up
and that we have only 30-percent penetration into the private em-
ployer marketplace at this point, and we think it is good to get that
insurance to as many people as possible.

We think it is good public policy, and we believe that, when Con-
gress put the law together originally, that balance was taken into
account in determining how the review should be established by
the courts.

The CHAIRMAN. Does ERISA prevent States from prohibiting dis-
cretionary clauses?
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Mr. GrRaHAM. Well, I guess there are court cases recently that
would indicate that ERISA would not. The Montana case, where
they have banned discretionary clauses, went all the way to the Su-
preme Court, and the Supreme Court agreed that the State had the
right to do that.

The CHAIRMAN. And is that partly because discretionary clauses
are not in ERISA, but as judicial-made doctrines, so that is why?
I am just wondering why the Supreme Court reached that conclu-
sion.

Mr. DEBOFSKY. Can I answer that, Senator?

The CHAIRMAN. Yes, Mr. DeBofsky.

Mr. DEBOFSKY. You asked earlier about what ERISA preempts
and what ERISA does not preempt.

The CHAIRMAN. Yes, right.

Mr. DEBOFSKY. As Mr. Graham indicated during his testimony,
State laws that regulate insurance are not preempted. So a discre-
tionary clause ban has been held not to be preempted.

If States pass laws that say policies must include specific provi-
sions, as most States do with respect to health insurance, that is
not preempted. But the claims that you can bring are preempted.
The remedies that you can obtain are preempted.

If an individual seeking disability benefits, who has been denied,
loses their home on account of that denial, there is no claim that
they can bring that is not preempted by ERISA.

If an insurance company or an employer has made a misrepre-
sentation about the nature of coverage and an individual is denied
benefits on account of that—and I give the example of the
Amschwand case in my written testimony—there is no claim that
can be brought that is not preempted by ERISA.

ERISA has huge preemptive force in this area and prevents the
same kinds of rights, remedies, and court access that claimants
who have private insurance would be able to access if they had a
claim under their policy.

The CHAIRMAN. Changing subjects here a little bit. When we
wrote health care law, there was sort of a loose assumption that
ERISA works okay with large group plans, that the health insur-
ance reform was more important in the individual market and in
the small group market.

So I am asking you. These problems you think are very serious
with respect to disability claims, to what degree do some of these
problems also exist in health insurance that is also covered by
ERISA?

Mr. DEBOFSKY. They are even far more serious, Senator, because
people die on account of erroneous decision-making. If a treatment
is withheld, if somebody is told that they can only have one treat-
ment instead of another one that might prove life-saving, if the
wrong medication is prescribed because that is the one that is on
the formulary, there is no remedy that those individuals have, and
the consequence can often be death.

Judge ACKER. I said in my written remarks, but I did not get to
say to you, the beneficiary either exhausts himself administratively
or exhausts himself to the point of view that he dies before he sees
anything, and that happens all too often.



21

Now, Mr. Graham and the insurance industry support the discre-
tionary clause and say that it will increase the costs to take it
away. Now, it has not been gone very long in Michigan or Maine
or Illinois, so we do not know what the cost effect will be.

We can know, we could know, maybe, if all 50 States enacted it,
but I do not think all 50 States are going to, and I think there
needs to be some uniformity, and the only way to get it is not to
seek it one at a time, 50 States, because, if you try it in Alabama,
you are not going to get it. I can tell you that right now. We are
not going to get it. But you can give it to us.

The CHAIRMAN. I am just reminded that, in the health care legis-
lation, the Congress did provide for external third-party review of
health claims, and there may have been some other changes, too,
under ERISA.

I do not know—maybe, Mr. DeBofsky, you have some opinion
with respect to that change.

Mr. DEBOFSKY. I think that there is some good and there is some
bad to that. I think that the notion of independent external review
is always a good idea. The problem that I have seen with the
ERISA cases that you alluded to in your opening remarks is that
this so-called independent review is often not independent; that
there are now organizations that have sprung up that do nothing
but review claims for insurance companies by doctors who do not
practice, they just make their living reviewing claims.

The CHAIRMAN. Even under health insurance claims, in addition
to disability claims.

Mr. DEBOFSKY. Absolutely. There are companies that are set up
that seem to have no purpose other than to deny a life-saving can-
cer treatment, and it is very unfortunate that those companies
seem to be biased.

If there is a means of guaranteeing true independence—as there
is in some States that already have independent external review,
where a State agency is the one that assigns the case for the re-
view rather than the insurance company picking the external re-
viewer—it is more likely to be successful.

Mr. GRAHAM. Mr. Chairman, could I address that for a second,
too?

The CHAIRMAN. Sure.

Mr. GRAHAM. Because there is a very important difference be-
tween independent medical review and what would need to occur
in the disability market, and that is, the medical review is really
a medical necessity determination. It can be made by probably a
single doctor or possibly even a nurse, depending on the particular
claim.

However, for the determination of disability, there are a lot of
things that have to be involved. First, somebody has to understand
what the vocation is, what the person’s job has been, what the
physical demands of that job are. You need, obviously, medical evi-
dence so you could determine medically that somebody is disabled,
but that does not mean that they cannot do their job.

Insurance companies have large teams of people who are looking
at all the different aspects to determine disability, and it would be
very difficult to put together an independent reviewer that had all
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of those expertises, especially if they were not a specialty organiza-
tion that only did that.

So it would be very difficult to have that kind of reviewing re-
quirement in disability as compared to medical insurance.

The CHAIRMAN. I understand. But do you not think that Judge
Acker, for example, could, by asking certain questions, by cross-
examining both sides or letting attorneys cross-examine each side,
have a pretty good sense of kind of where the truth is?

Sure, there are a lot of decisions that are pretty complex, but dis-
trict court judges have often very complex trials. Members of Con-
gress have complex issues before them, I understand. But some-
times it is important to get an independent person who is not bi-
ased, is not influenced by one side or the other.

Mr. GRAHAM. Well, unfortunately, it is really quite difficult to re-
move all bias from this entire process. A person’s own personal
physician has some bias towards the relationship with that person.

As has been pointed out, there is some level of conflict of interest
of the insurer, that is, reviewing the claims. Anybody that it hires,
obviously, there is money coming from the insurer to that person.
We can call it independent, but there may be some level of bias.

No matter how it is structured, it is impossible to remove all of
the bias from the system. A claimant can, at any time, choose to
pay a second doctor or a third doctor or a fourth doctor and bring
more evidence to the insurance company that would be considered
in the process of a claim review.

There is still some bias there, but it is more information that an
insurance company would take into account.

So, while most of these independent reviewers are, in fact, hired
by insurance companies and could be seen as being biased, we do
not think it is right to have the claimant pay for that; but, if they
choose to pay for another independent examination, they certainly
can, and that would be taken into account in the claims adjudica-
tion.

The CHAIRMAN. Well, I appreciate this. Mr. Rust, I wanted to
compliment you on your efforts to reduce the backlog of Social Se-
curity disability cases. I stumbled across this study a couple, 3
years ago when it was done, on the length of the backlog, and we
had talked about denying justice—the whole thing about justice de-
layed is justice denied.

It was just unconscionable the backlog that existed. You say now
that you will not be able to get it down to acceptable levels until
2013 or maybe 2014.

I know part of this is resources that you need, but I just urge
you to burn the midnight oil. So many people need to know what
the decision is, and I just encourage you to work even harder at
reducing that backlog.

Mr. Rust. Well, I think during his confirmation hearing before
you, Mr. Chairman, you impressed that point upon our commis-
sioner, Mike Astrue, and he has certainly focused our attention on
bringing those backlogs down. And we have been very successful,
too, and we very much appreciate the support we have gotten from
Congress in terms of the last three appropriations bills. You have
given us the resources to do it.
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The CHAIRMAN. Well, this has been kind of a disturbing hearing,
frankly. There is clearly a huge problem here.

I am somewhat saddened saying I tend to, on the surface, any-
way, agree with your observation, Judge, that courts are going to
move in this direction probably to lighten their load a little bit.
Whether that is true or not, I do not know, but it could be part
of the reason why the 1974 law has not lived up, as it sounds, to
its intent.

We have a lot of work ahead of us. We also have to work with
another committee, the HELP Committee, and I very much hope
that I will be talking to Chairman Harkin to see if there is some
way that we can move ahead on this area.

But this is not good, and I just very much hope that we could
find a better solution than we now have.

I have also received a series of materials relating to long-term in-
surance policies under ERISA that I would like to include in the
printed record of this hearing.

Without objection, they will be included.

[The information appears in the appendix on p. 76.]

The CHAIRMAN. I am a bit disappointed at the attendance here
on such a big issue, but I am sure most Senators are wrapping up
this week, because we are going to be adjourning near the end of
this week.

But I just thank all of you very much for taking the time to come
here. You have worked hard to prepare your testimony. It is very
thoughtful testimony. The answers, your comments were all very
thoughtful, and I just deeply appreciate the time that you have
taken to help us move maybe a step toward a solution here.

Thank you. The hearing is adjourned.

[Whereupon, at 11:29 a.m., the hearing was concluded.]
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TESTIMONY OF WILLIAM M. ACKER, JR.
SENIOR UNITED STATES DISTRICT JUDGE
NORTHERN DISTRICT OF ALABAMA
BEFORE THE COMMITTEE ON FINANCE
OF THE UNITED STATES SENATE
SEPTEMBER 28, 2010
It is a privilege to be able to share with you this morning
some of the thoughts of a trial judge who has been grappling with
ERISA for twenty-eight years. Appcinted in 1882, I sweated over
ERISA, and watched other courts sweat over it, until in 1988 I
wrote the law review article that probably prompted this Committee

to invite me. The article was entitled “Can the Courts Rescue

ERISA?” A copy of that article is attached to my testimony as

Exhibit “A”. Although my old arguments are now somewhat dated, my
answer to the question then was “NO”, and since that time I have
not changed my mind. The courts have not rescued ERISA. If

anything, they have dug the ERISA hole deeper. I am not saying
that the courts, including the Supreme Court, have not tried to
make sense of ERISA, and to make it workable, but in truth, the
situation is worse in 2010 than it was in 1998, and getting worse
every day.

I hope that the Committee is not as interested in citations of
authority to support my views as it is in the views themselves,
acquired from experience as a trial judge confronted for twenty-
eight years with a constantly changing ERISA.

I am assuming that except for Chairman Baucus, whose State has
done away with the so-called “discretionary clause”, for Senator

Stabenow, whose State has done the same thing, and for Senator

(25)
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Cornyn, whose State is in the process of doing it, if it has not
already done so, and, who, as Texas Attorney General, was sued by
Corporate Health Insurance in the case that became central to the
“five-to~-four” decision by the Supreme Court in Rush Prudential v.
Moran, the other members of this Committee have no specialized
knowledge about ERISA, or of the effect that the so-called
“discretionary clause” (first given prominence by the Supreme Court
in Firestone v. Bruch) has had on the ERISA courts and litigants as
they plod along.

The Committee has already heard or will hear testimony from
others who are my intellectual equals or my superiors, who support
the continuation of the “discretionary clause”, as central to ERISA
benefits decision-making. I will try to explain why the
“discretionary clause” is a disaster, both as a matter of economics
and as a denial of “due process”.

The Economic Effect of Bruch
“The Law of Unintended Consequences”

Bruch put the fox in the henhouse when it authorized ERISA
plan administrators to operate under the now universally used
provision {except for Michigan and Montana) that allows the plan
administrator both to interpret the plan and to decide how to apply
it to a particular disability claim. This concept not only is
foreign to logic and common sense, but is unworkable and expensive.
I am attaching as Exhibit “B” a copy of the initial order I

routinely use in ERISA disability benefits cases. A look at it
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from top to bottom will illustrate the complexity of court
decision-making, something that only takes place after the already
lengthy processing of the administrative claim, and after the claim
has been denied upon final review by the plan administrator.

A driving force behind the idea of granting the insurer/plan
administrator/plan sponsor almost wunbridled discretion is the
belief that the procedure will lessen costs and lessen the time
spent on ERISA cases. This contention is the main argument in the
amici curiae briefs filed in support of Standard Insurance
Company’s unsuccessful certiorari petition that sought to overturn
the decision that confirmed Montana’s right to eliminate the
“discretionary clause”.

It is, of course, true that in drafting legislation, Congress
has an obligation to consider the economic impact, as well as the
needs of society. This judge is willing to assume that Congress
engaged in that debate before it enacted ERISA. The language it
chose in 1974, if it had not, over time, Dbeen altered or
obliterated by the courts, would provide for de novo consideration
by a court of all denials of ERISA benefits. ERISA's Section
502(a) (1) (B) straightforwardly provides that any beneficiary of a
plan governed by ERISA can bring a “eivil action...to recover
benefits due him under the terms of his plan”. Rule 2 of the
Federal Rules of Procedure provides: “There is one form of

action—the eciwvil action”. This language recognizes nothing less
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than an independent consideration by a court, a “trial on the
merits”. The procedure concocted by the courts in the years since
1274, now called “judicial review”, based on an examination of the
administrative record, while giving deference to the conflicted
decision-maker who has already denied the claim, simply does not
fit the scheme that Congress contemplated. Under Bruch, “judicial
review”, a phrase never used in ERISA, the burden of proof is on
the plan beneficiary to prove to the court on a cold record that
the denial decision was “arbitrary and capricious” or was “an abuse
of discretion” (interchangeable terms used by federal courts).
This burden is too great, and too time consuming.

I have found no empirical evidence to justify the argument
that the costs of a trial de novo would be greater than the costs
of so=-called “judicial review”. If the courts thought that they
were reducing their load, they were dead wrong. I only wish that
I could have brought enough steamer trunks to hold all of the trial
and appellate court opinions written under the Bruch rule. It
makes one’s head swim to read the long, convoluted opinions
rendered by trial and appellate courts, during the preparation of
which the judges and their law clerks have labored and sometimes
tossed a coin.

Before a plan beneficiary can even bring his claim to court,
he will spend much energy, and probably attorneys’ fees. Lawyers

do not like to undertake these cases on a contingent fee basis,
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because even if they win, the award of a fee is within the court’'s
discretion. A claimant faces a structurally-conflicted decision-
maker, whose self-interest not only bears on the way it looks at
the claim, but provides every reason to prolong the review process.

Once the case gets to court, using the Bruch “abuse of discretion”
standard, a voluminous court opinion will eventually emerge. It
will necessarily compare in detail the hearsay of opposing medical
experts and vocational experts who opine on the income that can be
realized from an alternative job that the plaintiff can perform,
and then try to Jjustify either an “abuse of discretion”, or no
“abuse of discretion”. The trial judge, if he or she takes Bruch
seriously, starts by being intimidated.

This problem was exacerbated by the Supreme Court in
Metropolitan Life v. Glenn. In that case, the high court, which
quickly acknowledged the existence of a structural conflict-of-
interest, held that judges must consider the conflict-of-interest
as a “factor” in determining whether or not there has been an
“abuse of discretion”. This new rule encourages plan
administrators to create procedures that look like a blunting of
their conflict-of-interest. It also increases the work of the
trial court.

After the complaint has been filed, the court must first
decide whether to limit its consideration to a review of the so-

called administrative record, which may be a thousand pages, or to
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allow limited discovery during which the plaintiff can seek
evidence that may place more weight on the inherent conflict-of-
interest. This judge does not criticize his fellow jurists, but
sympathizes with them, for the head scratching they do as they
decide a controversy under the instructions given in Bruch and
Glenn.

Not only does Bruch tilt the scales against the beneficiary on
questions of fact, but on the interpretation of the plan.
Ordinarily, the interpretation of a contract is for a court or a
jury. In one of my cases, Oliver v. Coca Cola, the Eleventh
Circuit held that my opinion interpreting the plan to resolve an
obvious ambiguity against the draftsman, was correct, but another
panel of the Eleventh Circuit, in a separate case, held that the
same plan was reasonably construed the other way by the Coco-Cola
claims committee, meaning that Coca-Cola’s claims committee did not
abuse its discretion when it arrived at its favorable construction
of the contract Coca-Cola had drafted. Oliver was remanded to me
with instructions to remand it, in turn, to the Coca-Cola claims
committee for its reconsideration. If the case had not been
settled at that point, the courts would still be laboring over it.

What Shell is the Pea Under?

Another chore for the trial courts that needs to be removed

arises from the fact that defendants don't often confess their

liability, and plaintiffs don’t know which entity to sue. The
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funding source for the payment of monetary benefits is often
obscure. I will give you an example from my personal experience.
In Florence Nightingale Nursing Service v. Blue Cross, the only
defendant named in the complaint was Blue Cross, but the truth was
that the plan sponsor, who was the only obligor, was Integraph
Corporation, the employer of the beneficiary. Integraph only hired
Blue Cross to be its claims administrator. Blue Cross did not file
a third-party complaint against Integraph. I accidentally flushed
out the problem during a pretrial conference, and obtained the
agreement of the plan sponsor and the claims administrator, who
were represented by the same counsel, that if liability was found,
one or the other would pay. If I had not ironed out this problem
beforehand, and a judgment had not been entered against Blue Cross
which was not a proper party, I do not know what would have
happened.

The long and the short of it is that the “independent”
consideration of an ERISA claim a contemplated by Congress would
save Judicial resources and clients’ money. When Standard
Insurance Company asserted in its petition for certiorari in the
Montana case, that doing away with “discretionary clauses will lead
to far more complex and costly litigation”, it was not only wrong
as a matter of fact, but was using a scare tactic.

If Congress doubts me, I recommend an experiment in which

Congress will now reiterate what it said in 1974 (with no possible
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misunderstanding this time) that de novo trials are the only
appropriate procedure in ERISA cases, and wait to see the cases and
judicial opinions that are produced. 1If I am proven wrong, I will
gladly eat my words. At my age that may be a safe bet.
Justice Delayed Is Justice Denied
You have heard the cliche “justice delayed is justice denied”.

It has real application to ERISA. My friend and fellow district
judge, Brock Hornby of the District of Maine, as recently as July
8, 2010, in Kane v. SI Metro Services, held that a plan beneficiary
had plausibly demonstrated the futility of the final appeal to the
plan administrator insisted upon by the administrator, and
therefore could go directly to court to contest the lower level
claim denial. As a judge, I have never been asked to go as far as
Judge Hornby, although in the only case I ever argued before the
Supreme Court of the United States, I did convince that Court to
excuse my client’s failure to exhaust remedies that were futile.
If you have time, take a look at Glover v. St. Louis & San
Francisco Railroad decided in 1969. I have had many ERISA benefits
cases that, before they got to me, had bounced around the
administrative process for years. By the time the matter gets to
me, the beneficiary is not only administratively exhausted, but,
unless he has died trying, his health has deteriorated to the point
that a remand to the plan administrator for reconsideration is

tempting. If the parties, to start with, understood that a denial
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would shortly result in a trial on the merits, serious settlement
negotiations would take place before access to the court is sought.

Plan administrators have often asked me to remand cases to
them, asserting that they have uncovered something that now casts
doubt on their administrative decision. Many courts remand under
such circumstances. This procedure, of course, prolongs the agony.
I do not remand such cases to the plan administrator unless ordered
to do so by a higher court.

Until Congress grants relief, I will continue scrupulously to
follow the directions given by the Supreme Court in Bruch and
Glenn, that is, if there is a “discretionary clause”.

Applicability of Rule 56

Attached as Exhibit “C”, is an opinion I wrote on September
16, 2010, attempting to explain the impossibility of using Rule 56
as a vehicle for what Congress in 1974 described as a “civil
action”, but which has evolved into a “judicial review”, sort of
like a Social Security administrative review. If there is no real
dispute of material fact, Rule 56 disposition is, of course,
appropriate, but there is almost always a dispute of material fact.
Competing doctors strangely see things differently, even in unsworn
hearsay, and are subject to questions of credibility. If the
employer/insurer/plan administrator is privileged to decide the
truth of the “facts”,and where those “facts” lead, as well as what

the plan means, the decision is rarely for the beneficiary, that
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is, unless it is a slam dunk, and not always then. It is difficult
enough to read a thousand page administrative record, extensive
briefs, and write an opinion that finds the decision-maker to have
abused its discretion, or not to have abused its discretion, but
Rule 56 does not fit this scenario. In footnote 4 of the Eighth
Circuit’s recent opinion in Khoury v. Group Health Plan, it worried
over this problem, saying:

Courts have struggled with the use of summary judgment to

dispose of ERISA cases...We decline to decide the

propriety of the use of summary judgment procedures in

this case because the 1issue was not raised by the

parties...If a district court rejects the ruling of the

administrator, the district court would then have to

independently weigh the evidence in the administrative

record and render de novo factual determinations,

contrary to the summary judgment standard of review.
The Eighth Circuit obviously had reservations about courts
resolving factual disputes.

Super-Duper Preemption

In 1995, the Supreme Court of Alabama in Weems v. Jefferson-
Pilot Life, held that Alabama courts have jurisdiction over ERISA
cases, and that extra-contractual and punitive damages are
recoverable because the Seventh Amendment gives the right to trial
by Jjury. That decision still stands in Alabama, although the
Alabama trial courts, unless a defendant first removes the case to
federal court, dismiss an ERISA case without prejudice sua sponte.

They are influenced by the federal courts that have suggested the

complete “exclusivity” of federal courts over ERISA cases. I call
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this “super-duper preemption”. There is no language in ERISA, any
more than in the Fair Labor Standards Act or in Title VII, that
denies concurrent jurisdiction to the state courts. I do not blame
the Alabama trial courts for doing what they do, although I have no
reason to doubt that they can handle ERISA cases as well as I can,
if not better. There is ambiguity as to whether ERISA creates this
“super-duper preemption”. The federal and state courts need to be
on the same page on this question, and Congress should write that
page in a clear hand.
Conclusion

I have covered some, 1f not all, of my pet peeves. ERISA
jurisprudence will stay as messed up as it is, unless Congress
reworks it. The courts have not rescued ERISA, and cannot be
expected to do so. The most important legislative change that I
implore you to make is to make it clear that when Congress says
“civil action”, as it did in 1974, it means what it said, “civil
action” and not “judicial review”.

Thank you for the opportunity to share these thoughts with

you.
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EXHIBIT A

CAN THE COURTS RESCUE ERISA?
HON. WILLIAM M. ACKER, JR."

[Gliven the acknowledged, underlying purpose of ERISA to
protect employees and beneficiaries in employee benefit plans,
this case represents the point at which the preemption tide
should be stayed. A finding of preemption in this case not only
fails to further any such protective policy, it conceivably offers
an unscrupulous employer a method of avoiding employee
benefit “burdens.” An employer in this circuit can now hood-
wink a long time employee and leave him stranded without any
recourse whatsoever. This result stands the entire statutory
scheme on its proverbial head.
{Tlhe combination of the majority’s holdings—that Sanson’s
;I:mamofam:nispmemptcd ERISAmnwhg;ERISA
nies him any alternative remedy—is disappointin; roi-
cious to the very goals and desires that motivgt:d Congrg:s to
enact pension laws in the first place.

Occasionally, a statute comes along that is so poorly con-
templated by the draftspersons that it cannot be saved by judi-
cial interpretation, innovation, or manipulation. It becomes a
litigant’s plaything and a judge’s nightmare. ERISA falls into
this category. In Florence Nightingale Nursing Service, Inc. v. Blue
Cross and Blue Shield 1 started my opinion with these three sen-
tences: ‘ :

for “Everything Ridiculous Imagined Since Adam.” This court
does not take so dim a view of the Employee Retirement In-
come Security Act of 1974. Instead, this court is willing to be-
lieve that ERISA has lurking somewhere in it a redeeming fea-
Since writing Florence Nightingale, 1 have changed my mind.
ERISA is beyond redemption. No matter how hard the courts
have tried, and they have not tried hard enough, they have not
been able to elucidate ERISA in ways that will accomplish the

* Senior United States District Judge for the United States District Court for the

Northern District of Alabama. Graduated from Yale Law School in 1952 and from

Birmingham-Southern College in 1949. Appointed to the federal bench in 1982

after 30 years as a trial and appellate practitioner and has written several opinions
n ERISA .

fQGS F.2d 618, 628, 625 (11th Cir. 1992) (dissent of Judge Birch).

4 832 F, Supp. 1456 (N.D. Ala. 1993), aff'd, 41 F.2d 1476 (11th Cir. 1995).
Id. at 1457,
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purposes Congress claimed to have in mind. For more than ten
years, I have consistently and constantly criticized ERISA, and I
feel no compunction in lifting passages from my prior opinions
as I write this article. I cannot plagiarize myself.

Although ERISA contains many provisions worthy of critical
comment, in my few allotted pages I will concentrate on the ju-
risprudence that deals with the relief, if any, obtainable by the
employee-participant-beneficiary of an alleged ERISA plan when
she or he claims to have been mistreated.

Since its passage, the Employee Retirement Income Secu-
rity Act of 1974' has been the subject of multitudes of legal
opinions and scholarly comments. The numbers of problems
dealt with by courts, both in published and unpublished opin-
ions, are impossible to count, but they run into the multple
thousands. Because ERISA invites dispute and frustration,
judges are deluged with ERISA cases, A quick reading of my
own many opinions (if a quick reading were possible) reveals
why I have now arrived at the conclusion that ERISA cannot be
rescued and made workable by the courts.

Congress cnacted a badly flawed statute. ERISA’s short-
comings are so myriad that the only possible judicial fix would
be by the Supreme Court of the United States itself taking a
much more active role than it has taken thus far in reconciling
conflicts between the circuits and in filling in the congression-
ally created interstices by some consistent, fair and logical juris-
prudence. Because I am not willing to be counted among those
who advocate judicial activism as a substitute for legislative ac-
tion, I would like to see the courts abdicate in favor of Congress.
It will take courageous judges or justices to say: “This statute
doesn’t make sense, so we’ll just remand the matter to Congress
while the litigants wait until the legislative branch gets its act to-
gether.” ' :

Congress must take a completely new look at the public pol-
icy issues it thought it was solving when it abdicated to the
courts a perceived societal problem. Congress claimed to be
adopting a scheme designed to protect the interests of partici-
pants in and beneficiaries of employee benefit plans. Thou-
sands of opinions have mouthed platitudes about the broad re-
medial purpose behind ERISA, but the implementation of that
purpose, if that purpose was ever really intended by Congress (a
matter of legitimate debate), is in shambles.

! 29 U.S.C. 8§ 1001-1461 (1985 & Supp. 1 1998).
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THE DOCTRINE OF PREEMPTION

The subject that has spawned the largest number of judicial
opinions is “preemption.” Some courts call it “super preemp-
tion.” I call it “super-duper preemption.” The Supreme Court
itself has noted the tremendous amount of judicial effort ex-
pended as courts attempt to get a handle on this concept. In De
Buono v. NYSA-ILA Medical and Clinical Services Fund the Su-
preme Court expressed its chagrin as follows:

The boundaries of ERISA’s pre-emptive reach have been the fo-

- cus of considerable attention from this Court. ... {IIn the 16
years since we first took up the question, we have decided no
fewer than 13 cases. The issue has also generated an avalanche
of bitigation in the lower counrts.... [A] I.msisearq}x uncov-
ered more than 2,800 opinions on ERISA pre-emption.

Any discussion of the preemption doctrine starts with the
fact that ERISA supersedes state laws “insofar as they may. .. re-
late to any [ERISA covered] employee benefit plan.” It is diffi-
cult to reconcile this broad preemptive language with ERISA’s
legislative history. This history suggests that the recipients of re-
tirement and medical benefits were the objects of great con-
cern.’ Yet, as the statute is applied, the real beneficiaries of
ERISA, if any, turn out to be the fiduciaries, the administrators,
the employers and the insurers. Preemption has come to mean
that once state remedies are eliminated, ERISA provides the
only remedy, which is either a pallid remedy or no remedy. This
is why I call it “super-duper.” .

Super-duper preemption has fostered several lines of in-
quiry in most ERISA benefits cases. The defendantfiduciary-
administrator-employer-insurer invariably wants ERISA to govw-
em because of ERISA’s severely limited or absent remedies for
the plaintiffemployee-participant-beneficiary. The plaintiff, on
the other hand, invariably wants to proceed under some state
law theory that provides what ERISA was supposed to provide,

]
For an ovetview of ERISA preemption, see gene ack F. Fuchs, Federalizing
State Law Tort and Contract Claims: ﬁwofﬁm% 39 Fep. B. NEws &
J. 582 (1992); David Gregory, The Scope of ERISA Preemption of State Law: A Study in
gh&ckwm 48 U, PrIT. L, Rev, 427 2387); Leon E. Ixishlsén{l]llanison].
en, + Fudicial Flexib “ Statul R'Z“'tjh L Micy, L.

Rerory 109 (1985); Jolee Ann Hancock, Comment, Diseased” Federalism: S'Ime
ealth Cars Laws Fall Prey to ERISA Preemption, 25 CuMB. L. Rev. 388 (1995).

520 U.S, 806 (1997). i
s 1d. at 1749 n.1 (citations omisted).
s 23 US.C. § 1144(a) (1985 & Supp. 11998) (emphasis added).

Ses S. ReP. NO. 98-127, at 18 (1973) (*It is intenided that cove .+« be con-
strued lberally to provide the maximum of protection to working men and
women covered by private retirement programs.”).
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namely a greater “degree of protection to wotlgng men and
women covered by private retirement programs.”” In this con-
text, several questions inevitably arise for a putative plaintiff:
1. How direct must the connection to an ERISA plan be for my
particular claim to “relate to” the plan and thus be preempted?

2. Is there really an ERISA-governed plan to which my claim can
“relate?” If so, who are the plan’s fidudiaries or my other possi-
ble targets under ERISA?

5. Does my complaint invoke a state law scheme designed to
regulate insurance, thus exempting 'j; from ERISA preemption
by ERISA's so-called “savings clause?
4. If my claim "relates 10" an ERISA plan that is not subject to
the “savings clause,” what remedies, if any, does ERISA itself
provide for me? If ERISA’s precise language does not expressly
provide an adequate remedy, can the “federal common law” of
ERISA fill the void? As a plan beneficiary, am I entitled to a jury
trial? : _

DoOESs THE CLAIM “RELATE TO” A PLAN?

In choosing the phrase “relate to,” Congress may have in-
tended to make ERISA preemption as broad as possible. Alter-
natively, Congress may have intended to give the courts unlim-
ited discretion to decide when ERISA should provide the only
remedy for a person aggrieved and when it should not. Legisla-
tive history, cited as usual in both directions, provides little help.
As for the courts, a majority has found that relates to is as broad
as the ocean, preempting everything. A sizeable minority, how-
ever, has required an ERISA plan to be directly affected in order
for an ordinary state law claim to evaporate under super-duper
preemption. - Of course, some claims are so obviously related to
an ERISA plan as to admit of no argument, regardless of how
the term is defined. A great number of claims remain for which
the ruling court’s attitude toward ERISA determines the out-
come on the preemption question. ‘

The whimsical nature of this outcome can be illustrated not
only by the marked difference in results among federal courts,
but also by the varied results between federal and state courts.’
The clash between state and federal courts should come as no
surprise inasmuch as state courts are bound only by the Su-

) ‘
nié

Ses 29 US.C. § 1144(b)(2)(A) (1985 & Supp. I 1998) (“[N]Jothing in this sub-
chapter shall be construed to exempt or relieve any person from any law of any
ijate which regulates insurance, banking, or securities ., . .. %),

States have concurrent jurisdiction over claims for ERISA benefits. Ses 99
U.S.C. § 1132(e)(1) (1985 & Supp. I 1998). ‘
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preme Court’s interpretation of federal law.” The ability to
disagree with the ERISA decisions of lower federal courts has al-
lowed state courts (predictably) to be more reluctant than their
federal counterparts in eliminating traditional state remedies
and jury trial.*  Unfortunately, the Supreme Court has given
neither federal courts nor state courts sufficient guidance to
make ERISA law uniform in either forum.” State courts have
had little opportunity to speak on the subject because cases filed
in state courts are promptly removed to a federal forum before
the state courts can speak. .

A survey of cases indicates that the words “relate to” stretch
and contract like a rubber band. ‘Within the expanding phase
of the rubber band stand hundreds of cases in which courts
(mainly federal courts) have found that a claim relates to an
ERISA plan and, therefore, is preempted by ERISA, despite the
fact that ERISA either affords no remedy whatsoever or a woe-
fully inadequate one.” Within the contracting phase of the

'® Ser United States v. Woods, 432 F.2d 1072, 1075 (7th Cir. 1970). As the United
States Coust of Ap&ca!s for the Seventh Circuit explained: “Finality of determina-
tion in respect o the laws of the United States rests in the Supreme Court of the
United States. Unu“lul the Supreme Court 3‘{ the United States has spoken, state
courts are not ed from exercising their own judgment u, questions of
federal law." Ii ] gracnt upon

szwnaully Weems v. Jefferson-Pilot Life Ins. Co., Inc., 663 So. 24 905, 911-13
fpla. 1995).

In The Prudential Insurance Co, of America v, National Park Medical Center, 154 F.8d
812 (8th Cir. 1998), the Court of Appeals for the Eighth Circuit spoke for all
lower courts by saying: “The precise scope of ERISA preemption of state law has
|gft courts, including the Supreme Court, deeply troubled.” Id. at 815.

Sez, e.g., Bast v, Prudential Ins. Co. of Am., 150 F.3d 1003, 1010 (9th Cir. 1998)
(“ERISA preempts state law claims, even if the result is that a claimant, relegated
to anertin? a claim only under ERISA, is left without a remedy. The focus is on
ERISA, Ifit does not provide a remedy, none exists.”); Franklin v. QHG, Inc., 127
F.3d 1024, 1029 (5th Cir. 1997) (holding ERISA preempts state law tort claims of
fraud in the inducement where determination of fraud claim would have re-
?uited construction of ERISA 9glan benefits); McCleod v. Oregon Lithoprint, Inc.,

02 F.3d 876, 378 (Sth Cir. 1996), cert. denied, 520 U.S. 1230 (1997) (holding that
ERISA's civil enforcement scheme was exclusive, that ERISA preempted the state
law claims, and that damages were unavailable despite fact tgat laintiff was left
with no adequate remedy); Tolton v. American Biodyne, Inc., 48 F.3d 937, 943
(6th Cir. 1995) ("That ERISA does not provide the full range of remedies avail-
able under state law in no way undermines ERISA preemption."); Custer v, Pan
Am Life Ins. Co., 12 F.3d 410, 418-19 (4th Cir. 1993) (“Custer's contention that
the defendants may be nonfiduciaries or that ERISA provides no remedy against
nonfiduciaries, leaving a §2p: Is, in our view, immaterial to the resolution of this
issue. The Act's preemption clause does not place the analysis on whether reme-
dies are provided by the Act, but rather on whether the ‘action rslates to any em-
gl ee benefit plan.”); Corcoran v, United HealthCare, Inc., 965 F.2d 1321, 1338

5th Cir. 1992) ("While we are not unmindful of the fact that our interpretation
of the pre-emption clause leaves a in remedies within a statute intended to
protect participants in employee benefit plans, the lack of an ERISA remedy does
not affect a pre-emption analysis.”); Cromwell v. Equicor-Equitable HCA Corp.,
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rubber band stands a growing minority of courts that has been
unable to stomach the absence of any real remedy for a de-
franded or otherwise abused beneficiary under ERISA.” Faced
with this situation, these courts have found an insufficient rela-
tionship between the claim and an ERISA plan to trigger pre-
emption, thus leaving state law remedies in place.” Alternatively,
such courts have manufactured an ERISA common law remedy
that virtually duplicates the preempted state law remedy.” I call

944 F.2d 1272, 1276 (6th Cir. 1991) ("Nor is it relevant to an a.nzlzai.s of the scope
¢f federal preemption that appellants may be left without remedy.”).

Ses, e.g., Michigan Affiliated Healthcare Syz., Inc., v. CC Sys. Corp., 139 F.3d 546,
550 (6th Cir. 1998); Whitt v. Sherman Int’] Corp., 147 F.3d 1825, 1331-82 (11th
Cir. 1998); O’Connor v. Unum Life Ins. Co. of Am., 146 F.3d 959, 962-64 (D.C.
Cir. 1998); Wolf v. Reliance Standard Life Ins. Co., 71 F.3d 444 (1st Cir. 1995)
(holding ERISA reemgtion waived as a defense); Bailey v. Blue Cross & Blue
Shield of Va., 67 F.3d 58 (4th Cir. 1995); Wamer v. Ford Motor Co., 46 F.3d 531,

{6th Cir. 1995).

See, e.g, Tomnajian v. Frailey, 135 F.3d 648, 654 (Sth Cir. 1998); Washington
Phyaiciaﬁs Serv. Ass’'n v, Gregoire, 147 F.3d 1039, 1048 (9th Cir. 1998) (*A law
does not ‘relate to® an ERISA plan merely because it produces indirect economic
effects that happen to influence the shopping cholces that the benefit &!:n must
make.”); Mors;ein v.‘h Naﬁonalhlas. 1Smerv., Inc., 93 Fis: 715, 324 (11th Cir. 1996)
{en banc) (holding that state claims against an independent insurance agent
and his agency for fraudulent inducement to purchase and negligence in process-
ing an application for an ERISA-governed insurance plan are not preempted by
ERISA because these claims “do not have a sufficient connection with the plan to
‘relate to’ the plan®); Forbus v. Sears Roebuck & Co., 30 F.3d 1402, 1407 (ilth
Cir. 1994) (holding that an Alabama frand statute was not preempted by ERISA,
when the statute at issue “does not require the establishment or maintenance of
an ongoing plan, makes no reference to an ERISA plan, and functions irrespec-
tive of any such flan'); National Rehabilitation Hosp. v. Man, Int'l, Inc., 3F.
Sgggs. 2d 1457, 1460 (D.D.C. 1998); McNatt v, F; in Life Ins. Co., 998 F. Supp.
1253, 1254 (N.D. Ala. 1997); Levett v. American Heritage Life Yas. Co., 971 F.
Supp. 1899, 1402 (M.D. Ala. 1997); Alacare Home Health Serv., Inc. v. Prudential
Ins, Co., 957 F. Sugp 208, 209 (M.D. Ala. 1997); Gray v. New York Life Ins. Co.,
879 F. Supp. 99 (N.D. Ala. 1995); Hensley v. Philadelphia Life Ins. Co., 878 F.
Supp. 1465, 1466 (N.D. Ala. 1995) (“ERISA's super-preemption as a basis for fed-
eral question jurisdiction pursuant to 28 U.S.C. §§ 1441(b) and 1331 cannot be
triggered simply by calling a particular insurance policy an ERISA plan and alleg-
ing that the plaintiff's claim relates to it.™); Cook Wholesale of Medina, Inc. v.
Connecticut Gen. Life Ins, Co., 898 F. S:g)g 151, 153 (W.D.N.Y. 1995); Haley v.
Trees of Brookwood, 838 F. Supp. 1558 (N.D. Ala. 1998) ("ERISA's superpreemp-
tion of state law claims docs not render removable a state court complaint alleg-
ing that employer represented that insurance coverage would be continued under
the Consolidated Omnibus Budget Reconciliation Act of 1988 (COBRA), knowing
that there would be no such coverage and that the former employee would have
no right to complain under COBRA."); Bryant v. Blue Cross & Blue Shield of AL,
751 F. Supp. 968 (N.D. Ala. 1990); McDonald v. Houston Brokerage, Inc., 928
§;W.2d 633, 638 (Tex. Cr. App. 1996) .

See Cisneros v, Unum Life Ins. Co., 115 F.8d 669 (9th Cir. 1997), withdraun and
superseded by 134 F.3d 939, cert denied, 119 S, Ct. 1495 (1999). In the seminal pre-
emption case of IngersollRand v. McLendon, the Supreme Court may have tempo-
rarily encouraged a belief among the federal courts that remedies similar (if not
identical) mmptcd state remedies could easily be fashioned with a principle
of federal “common law.” Ingersoll Rand Co. v, McLendon, 498 U).S. 138,
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these not examples of judicial activism, but of justice. This
judge bas joined this new reluctance to make ERISA a black
hole.

The Supreme Court has recently indicated that the reach of
the relates to language is not unlimited.” In De Buono v. NYSA-
ILA Medical and Clinical Services the Supreme Court used the
stated objectives of ERISA to limit the scope of “relates to.”" At
issue in De Buono was a New York state law that imposed a tax on
gross receipts for certain health care services.” The court con-
sidered the actual operation of the state statute and concluded
that the law at issue was one of a “myriad [of] state laws of gen-
eral applicability that impose some burdens on the administra-
tion of ERISA plans, but nevertheless do not ‘relate to’ them.”™
The court acknowledged that the state law had a direct impact
on the ERISA fund’s decisions regarding coverage of health
care services provided to its beneficiaries, but found this impact
insufficient to bring the plan within ERISA preemption.” Spe-
cifically, the court stated that “[a]ny state tax, or other law, that
increases the cost of providing benefits to covered employees
will have some effect on the administration of ERISA plans, but
that simply cannot mean that every state law with such an effect
is pre-empted by the federal statute.”™ This statement repre-
sents a significant narrowing of the court’s interpretation of
ERISA preemption. '

145 (1980). This stilHingering idea derives from the Supreme Court’s statement,
made after unanimously finding the state clalm at issue preempted, that “the relief
requested here is well within the power of federal courts fo provide” Id. at 145 (emphasis
added). Apparently, the Supreme did not mean what it said, because it has
never repeated or encouraged other courts to follow the oted expres-
sion. Some of the lower courts have also retreated from decisions attempt to
fashion an ERISA common law, Ser Cisneros, 134 F.3d at 947 (retreating from an
earlier opinion issued in the same case in which the court incorporated the state

w rule at issue into the federal common law of ERISA).

See, e.g., McNalt, 998 F. Supp. at 1253; Gray, 879 F. Supp. at 99; Hensley, 878 F.
Supp. at 1465; Haley, 838 F, Supp. at 1553; Bryan, 751 F. Supp. at 968.

See De Buono v. NYSA-ILA Med. and Clinical Serv. Fund, 520 U.S. 806 (1997).
See California Div. of Labor Standards Enforcement v, Dillingham
Constr., NA., Inc., 519 U.S, 816 (1997); New York State Conference of Blue Cross
§ Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645 (1995).

De Buono v. NYSA-ILA Med. and Clinical Serv. Fund, 520 U.S. at 813-14 (“[W]e
must go beyond the unhel text and the frustrating difficulty of defining
[ERISA’s] key term, and look instead to the objectives of the ERISA statute as a
guide to the e of the state law that Congress understood would survive.”
g:itatiom omitted)). ’ :

1d. ar 1749,

Id. at 1752 (citations omitted),

See id. at 175253,

Id. at 1753 (footnote omitted).



43
292 CUMBERLAND LAW REVIEW [Vol. 29:285

Wilson v. Zoellner” provides another recent example of a
federal court flatly rejecting preemption under circumstances
that most federal courts would have construed as sufficiently re-
lated to an ERISA plan to accomplish preemption. In Wilson
the United States Court of Appeals for the Eighth Circuit found
that because the state common law dealing with negligent mis-
representation was a law of general application, made no refer-
ence to, and funcnoned independently of ERISA, it did not re-
late to ERISA.” As the Eighth Circuit explained: “The law is
clear that fraud claims against an insurance agent who solicits
participation in an ERISA plan are not preempted under

Wilson’s action against Zoellner would not have had any di-
rect economic impact on the ERISA plan. A majority of courts
would have found that Wilson’s claim related to an ERISA plan
and would have preempted his fraud claim against his insurance
agent. Was the Eighth Circuit foolhardy or prophetic? In Pru-
denual Insurance Co. of America v. National Park Medical Center,
Inc.” the Eighth Circuit demonstrated its internal schizophrenia
by finding Arkansas’s so-called “Patient Protection Act” pre-
empted “by virtue of [its] makmg reference to and having a
connection with ERISA plans....” At the same time the
Eighth Circuit was retreating in National Park Medical Center, the
Court of Appeals for the Ninth Circuit was advancing. In Emard
v. Hugfm Aircraft Co.™ the Ninth Circuit decided that Califor-
nia’s community property law, which clearly interfered with an
ERISA plan’s contractual obligation to pay benefits in a specific
way, was not sufficiently related to the plan to be preempted.
The most interesting thing about this obvious conflict between
the Eighth and the Ninth Circuits is that they both rely on New
York State Conference of Blue Cross & Blue Shield Plans v. Travelers
Insurance Co.” They sxmply read the Supreme Court differently.

The lower courts’ resentment of ERISA’s ambiguity and
impracticality is palpable.

IS THE PLAN AN ERISA PLAN?
Many courts simply assume that ERISA provides the only

114 F.8d 713 (8th Cir. 1997).
Id. at 717 (citations omitted).
Id. at 719,

154 F.8d 812 (8th Cir. 1998).
Id. at 817, ’
153 F.8d 949 (9th Cir. 1998).
514 U.S. 645 (1995).

sz Y
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remedy for an employee complaining that he or she has been
defrauded, or complaining that a benefits obligor has not met
its obligation. This second assumption is based on the first as-
sumption that there is an ERISA plan. Some judges, however—
including this one—do not indulge the assumption that every
scheme designed to provide employee medical, disability, or
pension benefits is an ERISA plan. This judge requires litigants
to prove that an ERISA plan actually exists, something that is not
always easy to do."

An extended question confronted by the would-be ERISA
plaintiff is: “Who can I sie?” On this question, the courts again
go in different directions. Some have difficulty finding a fiduci-
ary or fiduciaries, even if a plan exists.” Others find that even a
non-fiduciary can be sued under ERISA.* This creates chaos.
For its part, the United States Court of Appeals for the Eleventh
Circuit has held that the employer, not the insurer, is the only
proper party defendant if the employer is the plan administra-
tor.” A beneficiary’s finding a target under ERISA has become
a shell game.

WHEN DOES THE “SAVINGS CLAUSE” PROVIDE ESCAPE FROM ERISA?

Even if a claim admittedly relates to a proven ERISA-
governed plan, the claim is “saved” from preemption if it is
brought pursuant to a state law regulating insurance.” Courts
of various jurisdictions have diversely interpreted ERISA’s
“savings clause.” The confusion surrounding what is and is not
saved from ERISA preemption can be illustrated by Cisneros v.
Unum Life Insurance Co.”

In Cisneros the United States Court of Appeals for the Ninth
Circuit found that a state law prohibiting an insurer from avoid-
ing liability due to a beneficiary’s late filing (unless the insurer

* See Zavora v. Paul Revere Life Ins. Co.,145.F.3d 1118, 1120 n.2 (Sth Cir. 1998)
{"The burden of establishing the existence of an ERISA plan is on Paul Revere.");
Jordan v. Reliable Life Ins. Co., 694 F. Supp. 822 (N.D. Ala. 1988). Ses generally
Bemp v. International Bus. Machines Corp., 109 F.8d 708 (11th Cir, 1997).

See Santana v. Deluxe Corp., 920 F. Supp. 249 (D. Mass. 1996); Useden v. Acker,
{21 F. Supp. 1233 (S.D. Fla, 1989), aff'd, 947 F.2d 1563 (11th Cir. 1991).

Ses, e.g., Herman v. South Carolina Nat'l Bank, 140 F.8d 1413, 1420 (11th Cir.
1998); LeBlanc v. Cahill, 153 F.3d 134 (4th Cir. 1998).
13 See Garren v. John Hancock Mut. Life Ins, Co., 114 F.3d 186 (11th Cir. 1997).

Ses 29 US.C. § 1144(b)(2)(A) (1985 & Supp. I 1998). A selfinsured plan does
not constitute “insurance” for the purposes of the “savings clause.” See 230.5.0. §
1144(b)(2)(B) (1985). No court appears to have considered the effect of a state
insurance regulation on an employer's selffunded plan that is reinsured by an
jpsurance company subject to regulation.

Sez 115 F.3d 669 (9th Cir. 1997), withdrawn and superseded by 134 F.3d
983 (9th Cir. 1998), cert. denied, 119 8. Cr. 1495 (1999).
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proved substantial prejudice from the delay) was saved from
preemgtion because the state law constituted an insurance regu-
lation.” The Ninth Circuit’s first opinion went even further and
found that this notice-prejudice concept was incorporated into
the federal common law of ERISA.? On rehearing, the court re-
treated from this alternative justification for non-preemption.”
In Unum Life Ins. Co. v. Ward™ the Supreme Court reviewed the
Ninth Circuit’s Cisneros opinion and unanimously agreed that
California’s notice-prejudice rule was saved because it
“regulate[d] insurance” and thus was not preempted. Inconsis-
tently, I think, the Supreme Court simultaneously found that
California’s court-created rule, which made an employer the
“agent of the insurer in performing the duties of administering
group insurance policies,” was nothing more than part of the
general law of agency, did not “regulate insurance,” and was
therefore preempted. Why one of these two California rules
regulated insurance and the other did not defies explanation.
The ultimate impact of the savings clause is yet to be de-
termined. Any state legislature jealous of the traditional rights
of action available to victims of fraudulent or abusive acts by in-
surers or their allies could enact a statutory scheme that ex-
pressly names regulation of the insurance industry as its pur-
pose. Such a statutory scheme could justifiably incorporate
traditional remedies for misrepresentation and other fiduciary
abuses, such as claims for mental anguish and punitive damages,
under carefully defined circumstances. Thus far, with the ex-
ception of Arkansas, no state legislature has been this gutsy.
The Arkansas state legislature, however, has made the mistakes
recognized by the Eighth Circuit in Prudential Insurance Company
v. National Park Medical Center” by targeting only “health care
providers” and having the audacity to mention ERISA while pro-
scribing certain conduct.® When a state legislature awakens to
the possibilities of the savings clause and enacts a statutory
scheme that can survive judicial scrutiny, super-duper preemp-
tion, as a practical matter, will become less than super-duper.

'WHAT REMEDIES DOES ERISA ITSELF PROVIDE?
Defendants’ routine removal to a federal forum of every

4 . at 675.
a Ses id. .
Sez Cisneros v. Unum Life Ins, Co., 134 F.3d 939, 947 (9th Cir. 1997), cert. do-
g‘cd. 119 8. Ct. 1495 (1999).
“ 119 S. Ct. 1880 (1999).
- 154 F.3d 812 (Bth Cir. 1998).
Id. at B19.
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case in which there is éven the slightest possibility of successfully
contending that the claim relates to an ERISA plan proves (if
proof were needed) that ERISA’s few express remedies are piti-
fully inadequate. - Either Congress was hypocritical in stating
ERISA’s predominant purpose to be the protection of the rights
of the beneficiaries of medical and retirement plans while si-
multaneously eliminating traditional remedies, or Congress was
asleep at the switch. .

In ERISA, Congress did not mention whether disputes were
to be resolved by jury or by judge, leaving the courts to decide
whether jury trials are available in ERISA cases. Most courts that
have addressed the matter, including the Eleventh Circuit, have
held that jury trials are not available under ERISA.* Congress
apparently deliberately failed to address the availability of extra-
contractual damages in ERISA controversies. A majority of
courts that has addressed the issue, again including the Elev-
enth Circuit,” has limited an ERISA plaintiff to contractual
damages, misdescribed as “restitution,” which is a traditional
equitable remedy.” This limitation prevents ;f;revaﬂing ERISA
plaintiff from recovering damages for mental anguish or for
punishment of the malefactor, regardless of how much suffering
a deliberately malicious fiduciary has caused by an intentional
misrepresentation or by an inexcusable refusal to pay a valid
Although federal courts generally find extra-contractual
damages and jury trials unavailable in ERISA actions, some state
courts have reached different conclusions. The Supreme Court
of Alabama, for example, allows recovery of extra-contractual
and punitive damages, plus a jury trial, in ERISA cases.” Ala-

“ Ses, .g., Adams v. Cyprus Amax Minerals Co., 149 F.3d 1156, 1162 (10th Cir.
1998); Blake v, Unionmutusl Stock Life Ins. Co. of Am., 906 F.2d 1525, 1526
(ng; Gir. 1990); Bair v. General Motors Corp.,-895 F.2d 1094, 1096 (6th Cir.
8 5% ¢.8., Blake, 906 F.2d at 1525,

See generally Drinkwater v Metropolian Life Ins. Co., 845 F.2d 821 (1st Cir.
1988); Hemelt v. United States, 951 F. Supp- 562 (D. Md. 1996), off'd, 122 F.3d
204 (4th Gir. 1996); Rutledge v. American Gen. Life and Accident Ins. Co., 871 F.
Sppp. 272 (N.D. Miss. 1994),

Ses, ¢.g., Godtrey v. BellSouth Telecommunications, Inc., 89 F.3d 755, 761 (11th
Cir. 1996); Sanson v. General Motors Corp., 966 F.2d 618 (11th Cir. 1992) (Birch,
I d.li)nenﬁng); McRae v. Seafarers’ Welfare Plan, 920 F.2d 819, 821 (11th Gir.

See, e.g., Ex parte Metropolitan Life Ins. Co., 679 So. 2d 686 (Ala. 1996) (Justice
Houston, who had dissented from Weems} holding that the Seventh Amendment
guarantees an ERISA claim the right to a jury trial, joins majority in Metropolitan
Life only because U.S. Supreme Court denied certiorarl In Wesms.); Weems v. JeF
ferson-Pilot Life Ins. Co., 663 So. 2d 505 (Ala. 1995); Haywood v. Russell Corp.,
584 So. 2d 1291 (Ala. 1991).
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bama is not the only state that deviates from the Eleventh Cir-
cuit’s denial of extra-contractual damages, punitive damages
and trial by jury.” In Shaw v. Atlantic Coast Life Insurance Co. the
Court of Appeals of South Carolina, swimming upstream with
Alabama, held that an ERISA claimant is entitled to a jury trial.”

Whether these state courts are correct or the Eleventh Cir-
cuit is correct regarding these ERISA issues depends on a defini-
tive expression by the Supreme Court of the United States, or by
Congress. One hopes that the Supreme Court will not ignore
the Seventh Amendment jury trial issue in ERISA cases as it did
in Tide VI cases between 1964, the date of the enactment of
the Civil Rights Act of 1964, and 1991, the date of when that Act
was amended to provide for jury trial.® After twenty-six years
Congress finally recognized the Seventh Amendment when the
Supreme Court would not.

The federal courts have not obtained and will not obtain
unanimity on the jury trial issue and the extra-contractual dam-
ages issue without Supreme Court direction. Before the Elew
enth Circuit made clear its position that ERISA does not permit
jury trials, the writer of this article held to the contrary.* Other
federal judges have also occasionally held that the Seventh
Amendment guarantees trial by jury in an ERISA case.® In Ad-
ams v. Cyfrrus Amax Mineral Co., for example, a perspicacious dis-
trict judge found an ERISA beneficiary entitled to a jury trial.*
He was promptly reversed by the United States Court of Appeals
for the Tenth Circuit.” '

2 See Shaw v. Atlantic Coast Life Ins. o, 470 S.E.2d 382 (S.C. Ct. App. 1996).

. Hd. at 387,
54 Se¢ generally 42 U.S.C.A. § 1981 (West 1984). ‘

See Whitt v, Goodyear Tire & Rubber Co., §76 F. Supp. 1119 (N.D. Ala. 1987),
reconsideration denied sub nom. Amos v. Blue Cross and Blue Shield of AL, 681 F.
Sn{f. 1515 (N.D. Ala. 1988), rev'd, 868 F.2d 430 (11th Cir. 1989), rehp denied, 875
F.2d 878 (11th Cir. 1989), cert. denied, 498 U.S. 855 (1989). The Supreme Court
of Alabama followed the author of this article instead of the Eleventh Circuit. Ses
also Blue Cross and Blue Shield of Ala. v. Lewis, 753 F, Supp. 345 (N.D. Ala.
1991;; Rhodes v. Piggly Wiggly Ala. Distrib. Co., 741 F. Supp. 1542 (N.D. Ala.

Ses generally U.S. CONST. amend. VII (The Seventh Amendment states: *In Suits
at common law, where the value in controversy shall exceed twenty dollars, the
right of trial by jury shall be preserved, and no fact tried by a jury, shall be other-
wise re-examined in any Court of the United States, than according to the rules of
e common law.”).

954 F, Supp. 1470 (D. Colo, 1997).

See 149 ¥.3d 1156 (10th Cir. 1998). The Tenth Circuit had earlier “decline[d)
to reach this thorny issue [of ERISA jury trial]” after acknowledging that “ERISA
does not :gecifz whether cases arising under section 502 or section 510 are to be

;rgcgg)by a jury.” Zlmmerman v. Sloss Equip., Inc., 72 F.3d 822, 829-30 (10th Cir.

57
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Even the Eleventh Circuit may be undergoing an opinion
shift on the jury trial issue. In Stewart v. KHD Deutz of America
Corp.™ the Eleventh Circuit joined the Seventh Circuit in hold-
ing that “plaintiffs are entitled to a jury trial in hybrid
LMRA/ERISA actions.”™ Stewart involved a claim for relief un-
der both the Labor Management Relations Act (LMRA) and
ERISA for defendant’s failure to provide health benefit cover-
age in violation of collective bargaining agreements.” Though
Eleventh Circuit precedent made clear that a jury trial is un-
available to plaintiffs in a pure ERISA claim,” the Stewart plain-
tiffs claimed a right to a jury trial under the LMRA, an issue of
first impression for the Eleventh Circuit™ In granting plaintiffs
a right to a jury trial, the court looked into the same question
that it had considered when eariier it looked at ERISA, that izgi
whether the relief sought was “legal” or “equitable” in nature.
The court noted: “Monetary relief . . . is only presumed to be a
legal remedy. A monetary award may be characterized as an eq-
uitable remedy if it is found to be ‘incidental to or intertwined
with injunctive relief.’”*

Arguing that the monetary relief sought in Stewart was equi-
table in nature, defendant understandably relied on the Elev-
enth Gircuit’s decision in Blake v. Unionmutual Stock Life Insur-
ance Co.” In Blake the Eleventh Circuit characterized monetary
relief in ERISA claims as equitable relief, thus precluding Sev-
enth Amendment jury trial.” The Stzwart Court rejected defen-
dant’s argument, finding that Blake’s classification of monetary
damages in ERISA claims was "not determinative” of what con-
stitutes monetary damages in LMRA-ERISA cases.” In my view,
Blake suffered serious erosion in Stewart. The Eleventh Circuit
could have easily applied Blake to prevent the Stewart plaintiffs
from obtaining a jury trial. : : '

Further erosion of the basis for denials of jury trials in
ERISA cases has occurred at the Supreme Court level. Last year

s 75 F.3d 1522 (11th Cir. 1996).

Id, at 1528.

Id. at 1524,

Sa; Blake v. Unionmutual Stock Life Ins. Co., 906 F.2d 1525, 1526 (11th Cir.
Stewart, 75 F.3d at 1525,

Id. at 1525-26, :

Id. at 1526 (citing Chauffeurs, Teamsters & Helpers Local No. 891 v. Terry, 494
.8. 558, 571 (1990)). .

Id. at 1626-27; sex alse Blake, 906 F.2d at 1526.

Blaks, 906 F.2d at 1526. ’

Stewart, 75 F.3d at 1527,

o1

o7
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the Supreme Court in Feltner v. Columbia Pictures Television, Inc.”
reiterated its recognition that the “’'general rule’ [is] that mone-
tary relief is legal” and, therefore, a statutory cause of action for
monetary relief carries with it the Seventh Amendment right to
trial by jury.® The Court relied on this principle in holding that
the Fair Labor Standards Act provides a right to trial by jury, de-
spite the absence of any express authorization by Congress.”
Other courts have reached similar decisions when construing
statutes that, like ERISA, contain no express provision authoriz-
ing a jury trial.” '

The combination of the bleeding wound Blake suffered in
Stewart and the Supreme Court’s statement in Feltner provides a
more than sufficient reason for trial courts within the Eleventh
Circuit to reopen the question of whether ERISA claims are tri-
able by a jury. A recent statement by the Eleventh Circuit pro-
vides even further encouragement for reexamining the avail-
abity of jury trials in ERISA cases.” In Chambers v. Thompson the
Eleventh Circuit acknowledged an obligation to repudiate its
prior holdings under circumstances such as here exist. The
court stated: “We are bound to follow a prior panel or en banc
holding, except where that holding has been overruled or un-
dermined to the point of abrogation by a subsequent en banc or
Supreme Court decision.””

Ironically, state and federal courts, sharing jurisdiction over
most ERISA matters, split on issues that have not been ad-
dressed with sufficient particularity by the Supreme Court of the
United States and that have not been clarified by Congress. As
noted above, the Supreme Court sidestepped the jury trial issue
in Title VII employment discrimination cases for twenty-six years
and has likewise avoided the issue in ERISA cases since 1974.
With the scholarly commentators divided” and the courts in

523 U.5. 340 (1998).

118 8. Ct. at 1287.

See id. at 1283-34. _

Ses, o.g., Lorillard v. Pons, 434 U.S. 575, 58081 (1978) (finding right to jury trial
in Age Discrimination in Eng?nunt Act dg:hpite no express provision); Frizzell
v. Southwest Motor Freight, F.3d 641 (6th Cir. SCQxB {finding right to jury
fgial in Family Medical Leave Act despite no express provision).

ys S¢¢ Chambers v. Thompson, 150 F.5d 1324, 1326 (11th Cir. 1998).

44 Thompson, 150 F.3d at 1326.

Ses generslly Denise Drake Clemow and Lisa Hund Lattan, ERISA Section 510
Claims: No Right to a Jury Tvial Can Bs Found, 73 Nes. L. Rev. 756 (1994); Michael
McCabe, Jr., Comment, mm‘ihﬂaaﬁwyﬁqlﬁzﬁtr’lgﬂ Actions Brought
Under ERISA Section 502{a)(1X(B), 20 U. BALT. L. Rev. 479 (1991); Nancy L. Pirkey,
Note, The Availability of Jury Trials in ERISA Section 510 Adions: ing the
MMA 4, 27 VAL U. L. Rev. 139 (1992); Note, The Right to Jury

in Enforcement Actions Under Section 502(a)(1XB) of ERISA, 96 HaRV. L. Rev.

Jdew
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disarray, the Supreme Court should now take a case in order to
decide, at the very least, the jury trial issue. The court has al-
ready expressed its displeasure with ERISA, but more action is
needed. '

A new flexibility may also be developing in the once strict
rule that denied plaintiffs traditional damage awards such as
compensation for mental anguish and punitive damages for
particularly egregious conduct on the part of an ERISA obligor.
Although Eleventh Circuit decisions clearly prohibit an award of
extra-contractual damages, coniract damages have not yet been
precluded. Alabama allows recovery for mental anguish for
breach of contract under circumstances where such damages
are foreseeable or within the contemplation of the parties.” In
McWilliams v. American Medical International, Inc.” a judge of my
court employed this concept and in an ERISA case awarded sub-
stantial contract damages for mental anguish.” That case is on
appeal to the Eleventh Circuit. I'do not predict the appellate
outcome, but do point out that a contract requiring the pay-
ment of medical benefits, when breached by the obligor, virtu-
ally always causes some degree of mental anguish to a person
who may desperately need medical attention, but cannot receive
it. K damages for mental anguish can be recovered under a
contract theory, the ERISA prohibition against extra-contractual
damages (except punitive) may become passé.

THE SOLUTION, IF THERE IS ONE

On September 9, 1998, the Pension and Welfare Benefits
Administration of the Department of Labor, which has certain
ERISA rule-making power, issued proposed regulations that
would require ERISA health benefit plan administrators to de-
cide a claim for urgent care within 72 hours of receiving the
claim and a non-urgent care claim within 15 days after the claim
is filed.” The proposals would also require the prompt furnish-
ing of pertinent information to the claimant. .In my view, this
will be applying a “band-aid” to the problem, even though it
may reduce the defendantemployeradministrator-fiduciary’s
footdragging, previously done with impunity. After the com-
ment period ends on November 9, 1998, these proposals, unless
deep-sixed, will become final. Still, they fall far short of provid-

787 (1988). |
75 See Sexton v. St. Clair Fed. Sav, Bank, 653 So. 2d 959, 960 (Ala. 1995),
7 960 F. Supp. 1547 (N.D. Ala. 1997). ’

McWilliams, 960 F. Supp. at 1547,

68 Fed. Reg. 48, 391 (1998).
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ing a solution to the problems inherent in the Congressional
language, and unresolved by the Supreme Court.

The “Long Range Plan for the Federal Courts,” adopted in
December 1995, by the Committee on Long Range Planning of
the Judicial Conference of the United States, contains the fol-
lowing recommendations:

The jurisdiction of the federal courts to adjudicate routine
claims for benefits under ERISA employee welfare benefits
plans should be abolished, except when application or interpre-
tation of federal statutory or regulatory requirements are at is-
sue.

Any new cooperative federalstate program to establish national
standards for employee benefits (e.g., health care) should des-
ignate state courts as the primary forum for the review of bene-
fit denial claims. However, any such program should include
establishment of an administrative remedial process, that must
be exhausted before a state court action may be filed.

In 1995, a publication entitted “Federal Practice Advisory™
proposed the following:
Certain kinds of federal rights ought to be adjudicated only in
the state courts, which have always bad concurrent jurisdiction
over suits involving workplace injuries under the Federal Em-
ployers® Liability Act and the Jones Act, as well as suits for em-
ployee benefits under the Employee Retirement Income Secu-
vity Act (ERISA). Any new program establishing national
guidelines for health care should make the state courts the pri-
mary forum for review of the denial of benefits.

I agree with these recommendations. They simply translate
into a recommendation that ERISA be repealed. Congress is
presently contemplating several possible corrective measures. If
Congress is unwilling to recognize ERISA’s abject failure, we will
have a long wait for either ERISA’s judicial or regulatory re-
demption. Iwill notbe around to see it if it comes.

» Long Range Plan for ths Federal Cmﬂts,.Deé. 1995 at 29 (published by Committee
gn Long Range Planning of the Judicial Conference of the United States).
Iasue No. 68, Jan. 16, 1995, p. 8.
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EXHIBIT B
INITIAL ORDER IN ERISA BENEFITS CASES

The above-styled case appears to claim benefits and/or other
relief under the Employee Retirement Income Security Act (“ERISAY).
It therefore requires specialized treatment. Pursuant to Rule
26{f) and Rule 16, Federal Rules of Civil Procedure, the court will
conduct a scheduling and status conference in chambers at ____ on

, 201_. ©No less than seven (7) calendar days before said
conference, each party shall file with chambers (not the Clerk)
paper answers to the following questions invelving subjects that
will be more fully e*plored at the conference:

(1) If plaintiff has named more than one defendant, is a
particular named defendant, or a third-party who is not a
defendant, the entity liable for the ERISA violation or violations

alleged if any such violation is found by the court? If so, name
that entity.
(2) Does any defendant, if it has done so, plan to file a

crosg-claim or third-party action?
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(3) Furnish a paper copy of the administrative record as it
presently exists, including the plan document and the summary plan
description. BAre the parties in agreement about the accuracy and
completeness of the administrative record as it presently exists?
If the parties disagree about the accuracy or completeness of the
current administrative record, what is the basis for disagreement?

(4) If the court should find any defendant liable under
ERISA, do the parties agree as to the amount due, taking into
consideration any offsets? If so, state that amount. If not, each
party shall éxplain the amount it proposes in the event of a
finding of liability.

(s) If the parties agree on the interest rate on benefits
from the date éf accrual, state the rate. If disputed, state the
rate proposed by each party with its explanation.

{6} Does plaintiff seek benefits only pursuant to 2% U.S.C.
§ 1332{a) (1) {B), or does plaintiff seek relief pursuant to 29
U.s8.C. § 1332(a)(3)7?

(7) Should the case be decided on the administrative record
alone? If not, what additional presently available evidence should
be considered, and why?

(8) Will discovery beyond the administrative record be
needed? If so, describe the nature of guch evidence, and how the
requesting party proposes to obtain it.

(9) what is the standard-of-review, and why?
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{10) Does any defendant rely upon a discretionary clause in
the plan? If so, does the clause meet the Bruch standard? If not,
why not, including any contention by plaintiff that the summary
plan description is deficient or incomsistent with the plan?

(11) Did any decision-maker whose decision is being contested,
operate under a structural conflict-of-interest? If so, explain.

{(12) Does any defendant claim insulation from liability by
virtue of the existence of a trust or a totally disinterested
decision-maker? If so, describe, including all documents by which
decision-making authority is delegated. Furnish paper copies of
all contracts or agreements by or between the plan sponsor, the
claims administrator, the ultimate decision-maker, and the funding
source.

(13) Wwhat entity or entities fund, whether directly or
indirectly, any obligation to pay benefits?

(14) What, if any, control does the plan sponsor have over the
behefit:s decision-making process, including any right to appoint
any who participate in the decision-making procesgs?

(15) Upon any appeal by the alleged beneficiary from an
original denial of benefits, are the decision-makers the same as
those who originally denied benefits? If different, explain the
difference.

(16) If there is any alleged conflict-of-interest by any

decision-maker, what steps have been taken, if any, to eliminate or
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ameliorate that conflict?

(17) If any defendant interpcoses a defense of plaintiff’s
alleged failure to exhaust administrative remedies, what does that
failure consist of?

{18) Is any defendant unwilling to waive all right to seek a
remand of the dispute to the plan administrator or other decision-
making entity? If not willing, why not?

(19) Does plaintiff claim that there is any procedural
shortcoming by defendant or defendants that may affect liabili