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THE ENVIRONMENTAL EMERGENCY RESPONSE
ACT

THURSDAY, SEPTEMBER 11, 1980

U.S. SENATE,
COMMITTEE ON FINANCE,~
Washington, D.C.
The committee met, pursuant to call, at 10:10 a.m., in room 2221,
Dirksen Senate Office Building, the Hon. Daniel P. Moynihan,
presiding.
Present. Senators MoI\;nihan, Bradley, Bentsen, Dole, Roth,
Chafee, Heinz, and Durenburger.
e press releases announcing this hearing, bill S. 1480, amend-
ment No. 1958 of S. 1480, and joint committee print follow:]

(D



Press Release $H-49

PRESS RELEASE

FOR IMMEDIATE RELEASE COMMITTEE ON FINANCE
August 25, 1980 UNITED STATES SENATE
2227 Dirksen Senate Office Bldg.

SENATE FINANCE COMMITTEE SETS HEARINGSON S. 1480,
THE ENVIRONMENTAL EMERGENCY RESPONSE ACT

Senator Russell B. Long, Chairman of the Senate Committee
on Finance, announced today that the Committee will hold hearings
beginning Thursday, September 11, 1930 at 10:00 a.m. on sec. S5 of

S. 1480, the Environmental Emergency Response Act. The hearings
will be held in Room 2221 of the Dirksen Senate Office Bullding.

Senator Long noted that section 5 of S. 1480 as reported
by the Environment and Public Works Committee on July 11, 1980
establishes a Hazardous Substance Response Fund to be funded by
levying taxes on specified substances.

The Chairman announced that the Committee will alsc take
testimony on an amendment to S. 1480 offered by Senator Gravel
(amendment number 1965). The amendment would create a Federal trust
fund for the payment of claims due to oil spills. The trust fund
would be supported by a tax on oil produced or consumed in the United

States.

Witnesses who desire to testify at the hearing must submit
a written request, including a mailing address and phone number, to
Michael Stern, Staff Director, Committee on Finance, Room 2227 Dirksen
Senate Office Building, Washington, D.C. 20510, by no later than the
close of business on September 4, 1980.

Consolidated Testimony. -~ Senator Long also stated that
the Committee urges all witnesses who have a common position or the
same general interest to consolidate their testimony and designate a
single spokesman to present their common viewpoint orally to the
Committee. This procedure will enable the Committee to receive a
wider expression of views than it might otherwise obtain.

Legislative Reorganization Act. -~ Senator Long stated that
the Legislative Reorganization Act of 1946, as amended, requires all
witnesses appearing before the Committees of Congress "to file in
advance written statements of their proposed testimony, and to limit
their oral presentations to brief summaries of their argument.”

Witnesses scheduled to testify should comply with the
following rules:

(1} All witnesses must include with their written
statements a one-page summary of the principal
points included in the statement.

{2) The written statements must be typed on letter-size
(not legal size) paper and at least 100 copies must
be delivered to Room 2227, Dirksen Senate Office
Building, not later than noon of the last business
day befure the witness i1s scheduled to appear.

(3) Witnesses are not to read their written statements
to the Committee, but are to confine their oral
presentations to a summary of the points included
in the statement.
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Written Statements. -- Witnesses who are not scheduled to
make an oral presentation, and others who desire to present their
views to the Committee, are urged to prepare a written statement
for submission and inclusion in the printed record of the hearing.
These written statements should be typewritten, not more than 25
double-spaced pages in length, and mailed with five (5) copies to
Michasl Stern, Staff Director, Committee on Finance, Room 2227,
Dirksen Senate Office Building, Washington, D.C. 20510, not later
than September 15, 1980.

P.R. H-49
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Press Release #H-51
PRESS RELEASE
FOR IMMEDIATE RELEASE UNITED STATES SENATE
August 28, 1980 COMMITTEE ON FINANCE

2227 Dirksen Senate Office Bld

SENATE FINANCE COMMITTEE EXPANDS HEARING ON S. 1480

Senator Russell B. Long, Chairman of the Senate
Committee on Finance, today announced that the hearing on
S. 1480 to be held on September 11, 1980 (see Press Release
#H-49 - August 25, 1980) will cover amendment number 1958
introduced by Senator Magnuson on August 1, 1980.

The amendment would establish liability for oil
spill cleanups, and make provisions for compensation and
financial responsibility. It would create a $250 million
fund financed by a tax of up to 3 cents-per-barrel of oil.
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Calendar No. 933
T s Soaaon S. 1480

[Report No. 96-848)

To provide for liability, compensation, cleanup, and emergency response for
hazardous substances released into the environment and the cleanup of
ingetive hazardous waste disposal sites.

IN THE SENATE OF THE UNITED STATES

Jury 11 (legislative day, JUNE 21), 1979

Mr. Curver (for himself, Mr. Muskie, Mr. Starrorp, Mr. CHAFEE, Mr.
RanporLpH, Mr. MoyNIHAN, Mr. ScHweIKER, Mr. HEINZ, Mr. LEvIN, Mr.
HuppLeEsToN, Mr. Javits, Mr. PELL, Mr. LEAHY, Mr. TSoNGaS, Mr.
WiLriams, Mr. HATrIELD, Mr. CouHEN, Mr. MiTCHELL, Mr. BRADLEY, Mr.
KenNepy, Mr. Burpick, Mr. RiecLE, Mr. INOUYE, and Mr. MATHIAS)
introduced the following bill; which was read twice and referred to the
Committee on Environment and Public Works

Juuy 11, 1980

Reported, under authority of the order cf the Senate of July 2 (legislative day,
June 12). 1980, by Mr. CULVER, with amendments

{Omit the part struck through and insert the part printed in stalic]

A BILL

To provide for liability, compensation, cleanup, and emergency
response for hazardous substances released into the environ-
ment and the cleanup of inactive hazardous waste disposal
sites. '

#{Star Print)
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Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,
That this Act may be cited as the ‘‘Environmental
Emergency Response Act”. |
* * ¥ ¥ ¥ * x
RESPONSE FUND ESTABLISHMENT
Sec. 5. (a) There is hereby established in the Treasury
of the United States a Hazardous Substance Response Fund
net to execeed $500,000;000; exeept thet sueh himitation shall
be inereased to the extent neeessary to permit any moneys
reeovered or eolleeted whieh are referred to i subseetion (b
) and (3) of this seetion being paid inte sueh Fund. The
Fund shall be administered by the President and the Secre-
tary of the Treasury, as specified in this section. The Fund
may sue and be sued in its own name.
(b}(71) The Fund shall be constituted from—
H(4) all fees collected pursuant tc subsection (c);
)(B) all moneys recovered on behalf of the Fund
under section 6;
@3)C) all moneys recovered or collected under
section 311(b)(6)(B) of the Clean Water Act;
(D) amounts appropriated to the Fund pursuant
to paragraph (3) of this subsection;
(E) all moneys transferred to the Fund under sec-

tion 9(d)(4) of this Act;
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(F) all interest received from the investment of
moneys held by the Fund pursuant to subsection
*)(2).

(2) The total amount which may be collected in fees
under subsection (c) shall not exceed—-

(A) $250,000,000 for fiscal year 1981,

(B) $525,000,000 for fiscal year 1982, and

(C) $700,000,000 for each of fiscal years 1983
through 1986.

(3) There are authorized to be appropriated to the Fund
for the fiscal year—

(4) 1981, $35,000,000,

(B) 1982, $75,000,000,

(C) 1983 and each fiscal year thereafter through
1986, $100,000,000.

menufeeturer; impeorter; of generator of & hazardeus sub-
stanee; &3 appropriate; & fee on eaeh unit of hasardous sub-
stanee produeed; manufaetured; or imported into the United
States and eaeh unit of hazardous waste generated: The unit
for applieation of sueh fees shell be the quantity determined
under seetion 31HHb}4) of the Clean Water Aet; or the mini-
mum quentity required te be reported under seetion 3003;
8008; 3004; or 3006 of the Selid Waste Dispesal Aet; of
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sueh other unit a8 the Eresident determines to be appropriate
for the mensurement of sueh fee: Any sueh fees ohall be es-
tablished; or meodified purouant to paragraph (3) of this sub-
sevtion; at levels adequate to assure; to the extent reasonably
pessible; that (A) the percentage of the total fees eolleeted
from eaeh of the various eategories of husardous substanee
and modes of diseharge or relense i equitable; based upon
the elaims and payments experienee of the Kund and prejee-
tions thereof: (B) eomplexity in applieation and eelleetion of
sueh fees is minimized: (G) the ensts imposed by such fees are
spreed as broadly as pessible through the eeonomy: and (D)
ineentives to proper hendling end disineentives to improper
or iHegal handhing or dispesel of hasardeus substanees ere

(3) The Seeretary of the Treasury; after eonsulting with
appropriate Federal ageneies; mey promulgete rules and reg-
wations relating to the eollection of the fees authorized by
peragraph (1) and; from time to time; the modifieation there-
of Medifieations shall beeome offeetive on the dete speeified
therei; but no earlier than the ninetieth day folowing the
date the meodifying regulation is published in the Federel
Register: Any modifieation of the fee shall be designed te
assure that the Fund i3 maintained at e level adequate te
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& regulation; whether or not in effeet; mey be stayed by any
eourt pending eompletion of judicial review ef that regulatien
or modifieation:

BXA) Any persen whe fails to eelleet or pay fees as
required by the regulations promulgeted under paregraph (2)
shall be hable for a efvil penalty not to exceed $36,000; to be
assessed by the Seeretary of the TFreasury; in addition te the
fees required to be eolleeted or paid and the interest on these
fees ot the rate the fees would have earned i eolleeted or
peid when due and invested in speeinl obligatiens ef the
Urited States in aeeordanee with subseetion (442 Upon the
failure of any persen se liable to pay sny penslty; fee; or
interest upen demand; the Attorney General shall; at the re-
quest of the Seeretery of the Treasury bring en aetion in the
name of the Fund against thet persen for sueh amount:

@) Any person who falsifies reeords or doeuments re-
quired to be maintained under any regulation premulgated
under this subseetion shall be subjeet to preseeution for &
violation of seetien 1001 of title 18; United States Cede-

4) The Seeretary of the Troasury may; by regulation;
designate the reasonably neeessary records and deecuments te
be kept by persens from whom fees are to be eolleeted pursu-
ant to paragraph (1) of this subseetion; and the Seeretary of
the Treasury and the Comptroler Generel of the United
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States shell have aeeess to sueh required materind for the
purpese of sudit and examination:

(c)(1) In order to allocate the costs as broadly as possi-
ble among those who may generate, distribute, transport, dis-
pose, or benefit from the use of hazardous substances while
minimizing the burden of collection, fees shall be imposed
early in the manufacturing cycle on the basic elements and
compounds from which hazardous substances are generated.
Beginning one hundred and eighty days after the enactment
of this Act— |

(4) each supplier of primary petrochemicals shall
collect a fee established in accordance with this séction
on behalf of the Fund for each pound of primary petro-
chemicals supplied to any other person or used by such
supplier,

(B) each supplier of inorganic raw materials shall
collect a fee established in accordance with this section
on behalf of the Fund for each short ton of inorganic
raw materials supplied to any other person or used by
such supplier, and

(C) each owner of a refinery receiving crude oil
or unfinished petroleum oil shall pay a fee established
in accordance with this section per barrel of oil re-
ceived, each owner of petroleum oil for export shall pay

a fee established in accordance with this section per
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barrel of oil exported at the point of export or loading

for export, and each owner of petroleum oil for entry

into the United States shall pay a fee established in

accordance with this section per barrel of oil entered at
the point of entry or unloading for entry, whether for
import or transfer to a foreign country.

(RQ)(A) Under regulations promulgated by the Secretary
of the Treasury, the fees in paragraph (1) of this subsection
shall be imposed on the basis of a schedule of rates estab-
lished by the Secretary, in cohsultation with the Administra-
tor of the Environmental Protection Agency, consistent with
subsections (d) and (e) of this section. The schedule of rates
may be modified annually in accordance with this section,
but in no event shall the fee exceed 2 per centum of the list
price of the primary petrochemical, inorganic raw material,
or petroleum oil when sold at arms length.

(B) No regulation that establishes fees promulgated by
the Secretary of the Treasury, nor any modification of such
a regulation, whether or not in effect, may be stayed by any
court pending completion of judicial proceedings for the
review of that regulation or modification.

(C) Any fees shall be imposed only once under this sub-
section on any quantity of pelroleum oil, primary petrochem-
ical, or inorganic raw material, except that any fee imposed

on any quantity of refined petroleum used as a feedstock or a

0—80—2
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primary petrochemical shall be added, once and only once, to
the fee imposed on that quantity pursuant to paragraph
(D)(C) of this subsection.

(d)(1) The fee imposed on any primary petrochemical
shall not exceed $20 per short ton of primary petrochemical:
Provided, however, That the aggregate amount of such fees
shall not exceed such amount as is necessary to produce rev-
enues equal to, for the fiscal year—

(4) 1981, $162,000,000,
(B) 1982, $338,000,000, and
(C) 1983, and each fiscal year thereafler through

1986, $450,000,000 or such amount as determined by

regulation pursuant to subsection (e)(1)(A) of this

section.

(2) The fee imposed on any inorganic raw malerial
shall not exceed $10 per short t@ of inorganic raw material:
Provided, however, That the aggregate amount of such fees
shall not exceed such amount as is necessary to produce rev-
enues equal to, for the fiscal year—

(4) 1981, $50,000,000,
(B) 1982, $112,000,000, and
(C) 1983, and each fiscal year thereafter through

1986, $150,000,000, or such amount as determined by

regulation pursuant to subsection  (e}(1)(4) of this

section.



1
2
3
4
5
6

10
11
12
13
14
15
16

18

- 47
(3) The fee imposed on any crude or unfinished petro-
leum oil shall not exceed 3 cents per barrel of petroleum oil
received, exported or entered: Provided, however, That the ag-
gregate amount of such fees shall not exceed such amount as
8 necessary to produce revenues equal to, for the fiscal
year—
(4) 1981, $38,000,000,
(B) 1982, $75,000,000, and
(C) 1983, and each fiscal year thereafter through
1986, $100,000,000, or such amount as determined by
regulation pursuant to subsection (e)(1)(4) of this sec-
tion. V
(4) Beginning in fz;scal year 1981 and until modified
pursuant to subsection (c)(2)(4A) of this section, the fee im-

posed on primary petrochemicals, inorganic raw materials,

and petroleum oil shall be—

Dollars per short ton
ACELYLENE. ..ot s s re e 3.88
Benzene........occonvveciiinniinnennniinenincccsnninnsssneseines 3.68
BUlBRE.......corcrrnrrnireiiiiriiriissssnie s s sssasssesesssssenasnes 3.88
Butylene, excluding that portion used to make butadiene 3.88
Butadiene 3.88
EURYlene ...t ssisas s ssssessse sttt asans 3.88
Methane, excluding that portion used to make ammonia...........ccervirieinnnen, 3.44
NGPRIABLENE.......vovrvnceincissiries e inasisiscitsssississssssssessanisssarosmasesaassssssssssans 3.88
PrOPYlent.....uunuciriiinrinniee i st eses s asressessssssens 3.88
Toluene, excluding that portion used to make benzene.........ecvivrervevisioronn, 3.88
KYIENE ..ot st st st b s et 3.88
ARUMONY..ooviireririiiiii st et s pt b stosapss e b saasass 2.66
Antimony LHOZIde. ...t s 2.24
Antimony Sulfide .........cccouvunnvnieiiniirieinniic s e 1.94
ATEERIC ...t e ss e s sbe e bR a s eR e et 2.66
ATIENIC UTIOTIAL ..o e sa s sns s aserssessbstns 2.04
Barium sulfide ..........oecovviriiiinciinnssienessssiisnsssesssesaesssessnassens 2.18
BIOMINE......ocitiiiiiiriniiii st et st s ns 2.66
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Doliars per short ton
Chlorine......... v 266
Chromium e 2.66
CRIOMILE. ...ttt ssscessse s s rerss b b sasaseseses 112
Polassium dichromate........... crurrersan et a et rr e s e e s eE s bRt b e e neee 1.02
Sodium dichrOMale......uuneneirerisisiisinssscsissrsasssssnnnas RN 1.12
COBGILco.crvesccevresssesessessesssisssssssesssssasessss st s ssss s s ssissssess s 2.66
Copper sulfate.... 113
Cupric ozide e 214
Cuprous ozide ... e 237
Hydrochloric acid 0.18
Hydrogen fIUOTIde..........c.veecrreririinommsnariissisenesmessisisesssssissssssisbetsionsas 2.53
LG...oreresesereerrsvessssssessmssssssssessssssssssssssssssssss s s sssss s sassessessassses 2.66
Lead 0zide..........oncnnceviiriirrecrinrines st ittt sasas rasas s 248
MEPCUTY cu.enrriirt s s 2.66
INSCKEL cevvsrseceseenerssssssssmessssssssesassssesssssssssssssssssssssssssssssessssssssssesssssssassssss 2.66
Nitric acid, excluding that portion used to make fertilizers..............ooune..n.. 0.15
PROSPROTOUS ....vvvcevreevssessssmssssssssisssssssssssssssssessssesssssssssmessssssssssssessres 2.66
Phosphoric acid, excluding that portion used to make fertilizers.................... 0.19
Potassium RYdrozide ...............coivririverinsmsnieenisnmissmisssssmsssssssssseses 0.11
SOBIUM RYBIOTITE c.cvvvverrrreensresrerssessissscsssssssssssesssssssessesssessssssssssissssss 011
Sulfuric acid, ezcluding that portion used to make fertilizers....................... 0.16
Stannous cRloride.............ceoucomiirerinnirisiniiniisiiei 171
Stannic chloride ...........ooevircniniiiisrinissinn . 1.27
2.66
115
0.11
Cents per barrel
PetrOlettn 01l .......couveccrisiinnsisecsiiniseniinienisssnsersisssssnsmsasssssessssnsssssssssissons 0.756
1 (e)(1) Beginning three years after the fee is first initi-
2 ated and hiannually thereafter, the Secretary of the Treasury
8 may, in consullation with the Administrator of the Environ-
4 mental Protection Agency, adjust by regulation the amount
5 of the fee to better reflect the claims experience of the Fund
6 for any primary petrochemical, inorganic raw material, or
T- petroleum oil subject to a fee under this section. In making
8 such adjustments, the Secretary shall, ‘o the extent reason-

9 ably practicable, modify the fee so that:
10 (A) the percentage of the total annual moneys col-

11 lected is approzimately proportional to the incidénce,
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as estimated from available information, of all primary
petrochemicals, of all inorganic raw materials, and of
crude oil (and their intermediates, final products and
wastes) in releases requiring fund ezpenditures for
each of these three classes;

(B) the fee rate for each primary petrochemical,
tnorganic raw material, and crude 0il subject to the fee
18 approzimately proportional to its (including interme-
diates, final products and waste) incidence, as esti-
mated from available information, in releases requiring
fund expenditures.

(@) In modifying the fee rale pursuant to paragraph

(1)(B) of this subsection:

(A) If in the first three years a substance (its in-
termediates, final products, or wastes) has not been
found in any releases requiring fund expenditures, the
fee for that substance shall be set at the lowest rate ap-
plicable to any substance subject to the fee and that
rate shall apply until the next biannual adjustment.

(B) If by the second biannual fee adjustment or
any subsequent biannual fee adjustment, a substance
(its intermediates, final products, and wastes) has not
been found in any releases requiring fund expendi-
tures, the fee for that substance may be set at zero,
except that, if expenditures from the fund are subse-
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. quently required for a substante with a fee rate of zero,

the Secretary may, by rule, reimpose a fee in the next
annual fee collection period.

(C) The Secretary of the Treasury, in consulta-
tion with the Administrator of the Environmental Pro-
tection Agency, may, where appropriate, distinguish

- among industrial categories to better approximate the

expenditure experience of the Fund. If it is concluded
that (i) a particular industrial category and its suppli-
ers have not caused -or contributed significantly to re-
leases of such substances requiring Fund expenditures;
(i) substances typical of those used by the industrial
category or its suppliers have not been preaent signifi-
cantly in releases of unknown origin from any facility
or site where hazardous substances are stored or dis-

“posed and which have resulted in fund expenditures;

and (iti) distinguishing among industrial categories

. would not preclude passing the fee on to ultimate con-

sumersof hazardous substances present in releases,

. then such industrial category shall not be subject to a

fee on the particular primary petrochemical, inorganic
raw material or crude oil,
(3) Prior to the first adjustment of fee rates provided for

24 in paragraph (1)(B) of this subsection, the fertilizer produc-

25 tion industry is conclusively presumed to not impose signifi-
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cant costs upon the Fund and to be subject to a fee rate of

zero. In tmplementing such paragraph, the Secretary of the
Treasury, in consultation with the Administrator of the En-
vironmental Protection Agency, shall determine whether such
fee rate requires adjustment to reflect the Fund’s actual ex-
penditure experience.

(4) Prior to the first adjustment of fee rates provided for
in paragraph (1)(5) of this subsection, the fee on copper shall
be imposed only on copper sulfate, cupric oxide, and cuprous
ozide. In implementing this section, the Secretary of the
Treasury, in consultation with the Administrator of the En-
vironmental Protection Agency, shall determine, pursuant to
paragraph (1)(B) of this subsection, whether a fee should be
1mposed by rule on copper or additional copper compounds to
reflect the Fund's actual expenditure experience. Copper
which is eWted shall be exempt from aﬁy fee.

()(1) In order to provide suppliers an economic incen-
tive for the recycling and reuse of primary petrochemicals
and inorganic raw materials, the Secretary of the Treasury,
after consultation with the Administrator of the Environ-
mental Protection Agency, may by rule reduce the fee which
would otherwise be imposed under this section in proportion
to the extent that the Sem'e.tary determines any portion of

that primary petrochemical or inorganic raw material to be—
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(A) removed from the waste stream of a produc-
tion process and recycled in such production process;
reintroduced into the production of substances subject
to the fee; or used as a source of fuel or other energy
when used onsite or sold to other persons;
(B) derived from recycled material; or
(C) produced solely as a byproduct of pollution
controls and used onsite or sold to other persons.
(2) No reduction in fees under paragraph (1) of this
subsection may ezceed the amount of the fee which would
otherwise be imposed under this section on the sale. or use of

. such primary petrochemical or inorganic raw material.

(9) Any fees imposed by subsection (c) shall be assessed
and collected by the Secretary of the Treasury or his dele-
gate, and the provisions of subtitle F of the Internal Revenue
Code o} 1954 shall apply to the assessment and}o&clion of
such fee as if such fee were a taz described in chapter 32 of
such Code. 5

¢@)h)(1) The President shall determine the level of fund-
ing required for imnmediate access in order to meet potential
obligations of the Fund, In any fiscal year, two-thirds of the
money credited to the Fund as provided in subsection () (3)
and (3) shall be available only for— ‘

(4) costs of removal as provided under section
6(a)(1) (4), (B), (C), and (G);
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(B) all other costs as provided for under section

6(a)(1) (C), (D), (E), (F), (H), (D, (J), (L), and (P);
and

(C) that portion of administrative and personnel
costs under section 6(a)(1)(K) which are incident to
the costs in subparagraphs (A) and (B) of this para-
graph.

(2) The Secretary of the Treasury may invest any
excess in the Fund, abeve the level determined under pare-
graph (1); in interest-bearing special obligations of the United
States. Such special obligations may be redeemed at any time
in accordance with the terms of the special issue and pursu-
ant to regulations promulgated by the Secretary of the
Treasury. The interest on, and the proceeds from the sale of,
any obligations held in the F;md shall be credited to and form
a part of the Fund.

(3) The Secretary of the Treasury, in consultation with
the Administrator of the Environmental Protection Agency,
may use any excess in the Fund to purchase private reinsur-
ance. Any such reinsurance shall be for the sole purpose of
increasing the ability of the Fund lo meet potential obliga-
tions as.provided in section 6. Any contract to purchase such
reinsurance made under the provisions of this paragraph
may be made without regard to the provisions of section 3709
of the Revised Statutes, as amended (41 U.S.C. 5), upon a
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determination by the Secretary that advertising is not rea-
sonably practicable.

(1)(1) Moneys recovered, collected, transferred, or loaned
which are referred to in subsection (b)(1) and in paragraph
(@) of this subsection, shall, as necessary, increase the
moneys in the Fund provided by subsection (b) (2) and (3) to
the extent necessary to meet the potential obligations of the
Fund as determined by the President. AUl moneys cred-
ited to the Fund in any fiscal year shall remain availa-
ble until expended.

()}(2) If at any time the moneys available in the Fund
are insufficient to meet the obligations of the Fund, the Presi-
dent shall issue to the Secretary of the Treasury notes or
other obligations in the forms and denominations, bearing the
interest rates and maturities and subject to such terms and
conditions as may be prescribed by the Secretary of the
Treasury. Redemption of these notes or obligations shall be
made by the President from moneys in the Fund. These notes
or other obligations shall bear interest at a rate determined
by the Secretary of the Treasury, taking into consideration
the average market yield on outstanding marketable obliga-
tions of cémpa.rable maturity. The Secretary of the Treasury
shall purchase any note or other obligations issued hereunder
and, for that purpose, is authorized to use as a public debt

transaction the proceeds from the sale of any securities issued
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under the Second Liberty Bond Act. The purpose for which
securities may be issued under that Act are extended to in-
clude any purchase of these notes or obligations. The Secre-
tary of the Treasury may at any time sell any of the notes or
other obligations acquired by him under this subsection. All
redemptions, purchases, and sales by the Secretary of the
Treasury of these notes or other obligations shall be treated
ag public debt transactions of the United States. The au-
thority of the President to issue notes or other obligations
under this subsection shall be subject to such amounts as are
provided in appropriation Acts.

(3) In any one fiscal year, any notes or other obliga-
tions authorized to be issued under paragraph (2) of this sub-
section shall not exceed in amount the total of fees and appro-
priations authorized by subsection (b) (2) and (3) of this sec-
tion for the subsequent fiscal year. Except as necessary to
provide the costs of removal in the first two years after impo-
sition of a fee under this section or to provide the costs of
removal for one or more unanticipated catastrophic releases,
the proceeds of any notes or obligations issued pursuant to
paragraph (2) of this subsection shall not be used for the
purposes identified in subsection (h)(1) (4), (B), and (C).

) The Administrator of the Envirenmental Preteetion
Ageney; the Commandant of the Geast Guard; and the
Comptiroller Genoral shall underteke o study of possible in-
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eentives to safer operation ef vessels and faeilities to reduce
the potential of diseharges or releases of hasardous eub-
Mw&mﬂy&mwmwmﬂm
eceurrence of sueh diseharges or reloases: Such study shell
address (1) the feasibility of o variable fee for replenichment
of the Fund under subseotion (o) of this seetien whieh takes
inte acoount the likeliheod of a discharge or release and the
operational eoxperience of individuale er olacses; and (9)
whether eurrent preeticos in the insuranee and banking in-
dustries provide any ineentives or disinoentives to redueing
the petential for diseharges or relenses of haszardeus sub-
stenees: Sueh study shall bo eondueted in eonsultation with
othor appropriste Foderal and State agencies, tho affoctod
industries; and ether interested parties: A firet repert of sueh
study; together with logislative recommendations; if emw
shall be submitted to the Congress net later than ene year
after ennotment of this Aet and ae apprepriate thereafier:

G Within four years after the fee is first initiated, the
Administrator of the Environmental Protection Agency, aftef
consultation with the Secretary of the Treasury and the Sec-
retary of Transportation, shall submit a report tm the fee
system to the Congress. Opportunity shall be provided for
public review and comment. The report shall make recom-
mendations on any statutory changes which would further.
assure that, to the extent practicable, the burden of the fee
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system is on those substances and parties who create the
problem addressed by this Act and that the costs of the fees
are distributed as broadly as possible through the economy.
Such recommendations should also address changes which
would reduce administrative and reporting burdens. The
report shall consider the feasibility of a variable fee which
takes into account the likelihood of a discharge or release and
the operational experience of classes so that incentives to
proper handling and distincentives to improper or illegal |
handling or disposul of hazardous substances are mazimized.
In addition, the report shall provide the following informa-
tion: (1) a summary of past disbursements from the Fund;
(2) a projection of any future funding needs remaining after
expiration of authority to impose fees and of the threat to
public health, welfare and the environment posed by the re-
leases creating such needs; (3) the record and experience of
the Fund in recovering Fund disbursements from liable
parties; and (4) the record of State participation in response
and compensation.

(k)(1) There is hereby established in the Treasury of the
United States a. Post-closure Liability Fund, not to exceed
$200,000,000. Such fund shall be administered by the
President and the Secretary of the Treasury, as specified in

this section.
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(2) Beginning siz months after the enactment of this
Act, the Secretary of the Treasury shall collect from the
owner or operator of each hazardous waste disposal facility
which has received a permit or is accorded interim status
under subtitle C' of the Solid Waste Disposal Act, a fee on
each unit of hazardous waste received at such facility, which
will remain at such facility after such facility is closed in
accordance with the requirements of such subtitle C. Such fee
may reflect the relative hazard, including persistence of
hazard, of such hazardous wastes, as determined in the dis-
cretion of the Administrator of the Environmental Protection
Agency. For wastes of large volume and relatively low
hazard, such fee shall reflect the relative hazard. Such fee
shall initially be established at levels adequate to provide o
fund of $200,000,000 five years after collection of such fee
begins. 7

(3) Subsections (c)(R)(B), (g), (W)(2), and ()(2) of this
section shall apply to the Post-closure Liability Fund.

(4) Any modification of the fee under this subsection
shall be designed to assure that the Post-closure Liability
Fund is maintained at a level adequate to meet potential obli-
gations, and not less than $100,000,000 nor, taking into ac-
count imminent obligational requirements, more than

$200,000,000.
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(5). Not later than three years after enactment of this

Act, the President shall, after opportunity for public comment
and consultation with States and affected private interests,
submit recommendations to the Congress on any further leg-
islation or amendments which may be necessary lo assure
that risk to public health and welfare and the environment
from closed waste disposal facilities is minimized. Recom-
mendations shall include, but not be limited to, the adequacy
of the size of the Fund ;stablisked by this subsection; and the
appropriate division of responsibility among the Fund, State
and local governments, and owners and operators of facilities
for care of such facilities in perpetuity. -

(6) The President shall appoint an advisory committee
of State and local officials and owners or operators of facili-
ties from which the fee provided in paragraph (2) of this
subsection 18 collected, to observe and report to the President
and the Congress on the administration of the Post-closure
Liability Fund and the appropriateness of disbursements
from such fund.

() For the purposes of this section, the term—

(1) “barrel” means forty-two United States gal-
_lons afo'o degrees Fahrenheit;
(2) “primary petrochemical’ means only the fol-
lowing: acetylene; benzene; butane; butylene excluding
that portion used to make butadiene; butadiene; ethyl-
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ene; methane excluding that partion used to make am-

monia and-acetylene; naphthalene; propylene; toluene
excluding that portion used to make benzene; and
zylene.

(3) “inorganic raw material”’ means only the fol-
lowing:

(A) antimony and the equivalent weight of
antimony in antimony triozide and antimony sul-
fide; arsenic and the equivalent weight of arsenic
in arsenic trioxide; the equivalent weight of
barium in barium sulfide; cadmium; chromium
and the equivalent weight of chromium in chro-
mite and potassium dichromate and sodium di-
chromate; coball; copper (except as provided in
subsection (e)(4) of this section); lead and the
equivalent weight of lead in lead oxide; mercury;
nickel; the equivalent weight of tin in stannic
chloride and stannous chloride; zinc and the
equivalent weight of zinc in zinc ozide;

;(B) chlorine; bromine; and the equivalent
weight of fluorine in hydrogen fluoride;

(C) phosphoric acid; sulfuric acid; hydro-
chloric acid; nitric acid; potassium hydrozide; and
sodium hydrozide in hydrogen fluoride;

(D) elemental phosphorous; and
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1 (E) ammoniu excluding that portion used to
2 ) make nitric acid;

3 (4) “refinery’ means a permanently situated fa-
4 cility, located in the United States, which receives
5 crude petroleum oil for the purpose of refinement;

6 (5) “supplier” means any person who produces,
7 manufactures, or imports primary petrochemicals or
8 inorganic raw materials and either provides, through
9 sale or any other means, such primary petrochemicals
10 or inorganic raw materials to other persons, or uses
11 such primary petrochemicals and inorganic raw mate-
12 rials himself; and B
13 (6) ‘‘petroleum oil” means petroleum, including
14 crude petroleum or any fraction or residue therefrom,
15 other than carbon black.

* S S T * *

69-039 O—80—3



AMENDMENT NO. 1958 Calendar No. 933

Purpose: To establish an equitabl and comprehensive liability
regime for oil spills, and for other purposes.

IN THE SENATE OF THE UNITED STATES—6th Cong., 2d Sess.
S.1480

To provide for liability, compensation, cleanup, and emergency
response for hazardous substances released into the envi-
ronment and the cleanup of inactive hazardous waste dis-
posal sites.

August 1 (egislative day, June 12), 1980
Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by Mr. MAGNUSON
Viz: Add the following as  new and additional title:

1 SeotioN 1. This title may be cited as the “Oil Spill

2 Liability Act”.

3 SEC. 2. DEFINITIONS.

4 As used in this title, unless the context otherwise re-

5 quires, the term—

6 (1) ‘barrel” means 42 United States gallons at 60

7 degrees Fahrenheit;

8 (2) “claim” means a claim, made in writing for a

9 sum certain, for compensation under this title for dam-
10 ages or cleanup costs resulting from a discharge of oil;
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(3) “cleanup costs”’ means all actual and reason-

able costs incurred by any person in—

(A) removing or attempting to remove oil re-
sulting from an incident; or

(B) taking other measures after an incident
has occurred to prevent, reduce, or mitigate oil
damages to private property, or public heulth,
property, or welfare resulting from such incident,
including  shorelines, beaches, or natural
resources; '
(4) “damages’’ means damages for which compen-

sation may be claimed as set forth in section 5;

(5) ‘““discharge” includes any spilling, leaking,

pumping, pouring, emptying, or dumping of oil, how-

ever caused—

(A) in an unlawful quantity or at an unlawful
rate—

() in or on the navigable waters or their
connecting or tributary waters within the
United States or immediately adjacent there-
to; or

(ii) in or on the waters of the contiguous
zone established by the United States under
Article 24 of the Convention on the Territo-
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8
rial Sea and the Contiguous Zone (15 UST

1608); or
(B) in or on the waters of the high seas out-
the territorial limits of the Urited States—

() when discharged in connection with
activities conducted under the Outer Conti-
nental Shelf Lands Act, as amended (43
U.S.C. 1331 et seq.), or the Deepwater Port
Act of 1974, as amended by this Act (33
U.8.C. 1501 et seq.);

(ii) which may cause injurjr to or loss of
natural resources belonging to, appertaining
to, or under the exclusive management au-
thority of, the United States; or

(i) when such oil was discharged from
a ship which received such oil at the termi-
nal of the pipeline authorized by the Trans-
Alagks Pipeline Authorization Act, as
amended by this Act (43 U.S.C. 1651 et
seq.), for transportation to a port in the
United States, and was discharged from such
ship prior to being brought ashore in such a
port; or B
(C) in or on the territorial sea, internal

waters, or adjacent shoreline, of a foreign coun-
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try, if damages and cleanup costs are recoverable

by a foreign claimant under section 5;

(6) “facility’”’ means a structure or group of struc-
tures (other than a vesse] or vessels which are not an
integral part of any such structure or structures) used
for the purpose of transporting, producing, processing,
storing, transferring, or handling oil which is within, or
subject to the jurisdiction of, the United States;

(7) “fund” means the Oil Spill Compensation
Fund established pursuant to section 6;

(8) “incident” means any occurrence, or series of
occurrences, involving one or more vessels, a facility,
or any combination thereof, which causes, or poses an
immiment threat of, a discharge of oil; |

(9) “insurer’”’ means any person who provides, in
accordance with section 10, evidence of financial re-
sponsibility for the owner or operator of a vessel or a
facility; -

(10) “natural resources’” means land, fish, wild-
life, biotq;, air, water, and other such resources owned,
managed, held in trust, or otherwise controlled by the
Federal Government (including the fishery resources of
the fishery conservation zone established by section

101 of the Fishery Conservation and Management Act

—
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of 1976 (16 U.S.C. 1811)), any State or local govern-
ment, or any foreign government; |

(11) “oil” means oil of any kind (except animal or
vegetable oils), in any form, including petroleum, fuel
oil, sludge, oil refuse, and oil mixed with wastes other
than dredge spoil;

(12) “operator’” means any person who-is respoh—
sible for the operation, manning, victualizing, and sup-
plying of a vessel or who charters by demise such
vessel;

(18) “owner” means any person holding title to,
or in the absence of title, any other indicia of owner-
ship of, a vessel or facility, except that the term does
not include a person who, without participating in the
management or operation of a vessel or facility, holds
indicia of ownership primarily to protect a security in-
terest in such vessel or facility;

(14) “person” means an individual, a public or
private corporation, partnership or other association, or
a governmental entity;

(15) “person in charge’’ means the individual im-
mediately responsible for the operation of a vessel;

(16) “‘public vessel” means a vessel which is
owned, or chartered by demise, and operated by the
United States, any State or subdivision thereof, or a.ny‘
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foreign government; and is not engaged in commercial
service; N

(17) “refinery” means & terminal which receives
crude oil for the purpose of refinement; )

(18) “Secretary’”’ means the Secretary of Trans-
portation;

(19) “State’”’ means each of the several States of
the United States, the District of Columbia, the Com-
monwealth of Puerto Rico, American Samoa, the
United States Virgin Islands, Guam, and any other
commonwealth, territory, or possession of the United
States;

(20) “‘terminal”’ means any permanently situated
facility which is located within the territorial limits of
the United States; is not owned by any agency of the
Federal Government; and receives oil in bulk directly
from any vessel or facility; and

(21) ‘“‘vessel” means every description of water-
craft or other artificial contrivance used, or capable of

being used, as a means of traunsportation through or on

water.

SEC. 4. LIABILITY.

(a) IN GENERAL.—Notwithstanding any other provi-

24 sions of law, or rule of law, according to the following provi-

25 sions of this section, the owner and operator of a vessel
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(other than a public vessel), or a facility, which is the source
of, or poses an imminent threat of, a discharge of oil, shall be
jointly, severally, and strictly liable for all damages and
cleanup costs for which a claim is asserted under this title.

(b) Lim1i1s OF LIABILITY.—ExcepIE as provided in sub-
section (d), the liability of the owner or 6perator of a vessel
or a facility under subsection (a), including cleanup costs in-
curred on behalf of such owner or operator, shall not
exceed— _

(1) $150 for each gross ton of any vessel which
does not carry oil in bulk as cargo;

(2) $500,000, or $300 for each gross ton, which-
ever is greater, of any vessel which carries oil in bulk
as cargo; or

(3) for any facility, $50,000,000 or such lesser
amount as is established under subsection (c).

(c) EsTABLISHING LiMiTSs FOR CLASSES.—The Secre-
tary shall establish, by regulation, limits of liability, up to
$50,000,000, for classes of facilities, except that the limits of
liability for any deepwater por; or offshore oil production fa-
cility shall not be less than $50,000,000. In establishing such
limité, the Secretary shall take into account the size, type,
location, oil storage and handling capacity of such classes of
facilities, and other matters relating to the likelihood of inci-

dents resulting from the facilities in each such class. Such
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limits shall, to the extent practicable, be comparable to limits
set forth in subsection (b), taking into account the relative
possibilities of a discharge of oil.

(@) CompLETE LiaBILITY.—Notwithstanding the pro-
visions of subsection (b), the liability of the owner or operator
of a vessel or facility under subsection (a), including cleanup
costs incurred on behalf of such owner or operator, shall be
the full extent of the damages and cleanup costs resulting
from a discharge of oil if the— )

(1) incident is caused by gross negligence or will-
ful misconduct within the privity or knowledge of the
owner or operator;

(2) incident is caused by a gross or willful viola-
tion, by the owner or operator, of applicable safety,
construction, or operating standards or regulations of
the Federal Government; or

(3) owner or operator fails or refuses to provide
all reasonable cooperation and assistance requested by
the responsible Federal official in furtherance of
cleanup activities.

(e) DEFENSES.—There shall be no liability under sub-
section (a)— |

(1) if the incident is caused solely by—

(A) an act of war, hostilities, civil war, or in-

surrection, or by a natural phenomenon of an ex-
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ceptional, inevitable, and irresistible character,
and such incident could not have been prevented
or avoided by the exercise of due care or fore-
sight; or
(B) an act or omission of a person other than
‘ (1) the claimant, (ii) the owner or operator, (iii) an
employee or agent of the claimant, the owner, or
the operator, or (iv) one whose act or omission
occurs in connection with a contractual relation-
ship with the claimant, the owner, or the opera-
tor;

(2) as to a particular claimant, if the incident or
loss is caused, in whole or in part, by the gross negli-
gence or willful misconduct of that claimant; or

(3) as to a particular claimant, to the extent that
the incident or loss is caused by the negligence of that

claimant. '

(0 INTEREST.—(1) In addition to the damages and
cleanup costs for which claims may be asserted under this
title, and without regard to the limitation of liability provided
for in subsection (b), the owner, operator, or insurer of the
vessel or facility which is the source of a discharge of oil shall
be liable to any claimant for interest on the amount paid in
satisfaction of the claim, pursuant to section 6, for the period

from the date upon which the claim was presénbed to such
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owner, operator, or insurer to the date upon which the claim-
ant is paid, inclusive, less the period, if any, from the date
upon which the owner, operator, or insurer offers to the
claimant an amount equal to or greater than that finally paid
in satisfaction of the claim to the date upon which the claim-
ant accepts that amount, incl(xsive. However, if such owner,
operator, or insurer offers to the claimant, within 60 days
after the date upon which the claim was presented, or after
the date upon which advertising was commenced pursuant to
section 9, whichever is. later, an amount equal to or greater
than that finally paid in satisfaction of the claim, then such
owner, operator, or insurer shall be liable for the interest
provided in this paragraph only from the date the offer was
accepted by the claimant to the date upon which payment is
made to the claimant, inclusive.

(2) The interest provided for in paragraph (1) shall be
calculated by the Secretary at the average of the highest rate
for commercial and finance company paper of maturities of
180 days or less, obtaining on each of the days included
within the period for which interest must be pz;id to the
claimant, as published in the Federal Reserve Bulletin.

(g) ApJusTMENT OF LiMmiTs.—The Secretary shall,
from time to time, report to the Congress on the desirability
of and, where appropriate, recommendations on adjusting the

limits of liability contained in this section. In considering any
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such recommendation, the Secretary shall publish any pro-
posed recommendation in the Federal Register and provide
30 days for any interested party to submit comments.

(h) ProHIBITION.—No indemnification, hold harmless,
or similar agreement shall be effective to transfer from the
owner or operator of a vessel or facility to any other person
the liability provided for under this title, other than as speci-
fied under the provisions of this title. )

SEC. 5. RECOVERABLE DAMAGES AND CLAIMANTS.

(8) DaAMAGES.—Claims for damages for loss resulting
from a discharge of oil may be asserted under this title for:

(1) cleanup costs;

(2) personal injury;

(3) injury to, or destruction of, real or personal
property; -

(4) loss of use of any real or personal property;

(5) injury to, or destruction of, natural resources;

(6) loss of use of any natural resources, without
regard to ownership of such resdurces;

(7) loss of profits or impairment of earning capac-
ity resulting from any damage to, or destruction of real
or personal property, or natural resources; and

(8) loss of tax, royalty, rental, or net profits share

“revenue by the Federal Government or any State or

local government, for a period of not to exceed 1 year.
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(b) TrRUSTEE OF NATURAL RESOURCES.—The Presi-
dent, or the authorized representative of any State, shall act
on behalf of the public as trustee of the natural resourc;as to
recover for damages to such resources. Sums recovered shall,
whenever practicable, be used to restore, rehabilitate, or ac-
quire the equivalent of such natural resources by the appro-
priate agencies of the Federal Government, or such State.

(c) FOorEIGN CLAIMANTS.—Claims for compensation
for damages and cleanup costs may be made under this title
by any citizen of a foreign nation or by any foreign nation if
such¢damages or cleanup costs resulted from a discharge of
oil, or threat of a discharge of oil, from—

(1) an incident occurring in the navigable waters
of the United States;
(2) a; vessel carrying oil as cargo between two
ports subject to the jurisdiction of the United States; or
(3) a facility located in the United States or sub-
ject to the jurisdiction of the United States.
SEC. 6. OIL SPILL COMPENSATION FUND.

(a) EsTABLISHMENT.—There is ‘ established in the
Treasury of the United States a fund to be known as the Oil
Spill Compensation Fund (hereinafter referred to as ‘‘the
Fund”). The Fund shall be administered by the Secretary

and the Secretary of the Treasury in accordance with the



1
2
3

4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

40

13

provisions of this title. The Fund may sue and be sued in its

own name.

(b) COoNTENT.—The Fund shall be constituted from—
(1) all fees collected pursuant to section 7;
(2) all moneys recovered through subrogation
under section 8;
(3) interest on, and the proceeds from the sale of,
special obligagion bonds of the United States, as pro-
vided in subsection (e); and
(4) amounts received by the Secretary from the
sale or issuance of notes or other obligations under
subsection (f). -
(c) LiaBILITY OF THE FUND.—(1) Subject to the provi-
sions of paragraph (2), the Fund shall be liable for all dam-
ages and cleanup costs for which a claim may be asserted
under this title, to the extent that the loss is not otherwise
compensated on behalf of the owner or operator involved.

(2) Except for cleanup costs incurred under the provi-
sions of law specified in subsection (d)(2), there shall be no
liability under paragraph (1)—

(A) where the incident is caused primarily by an
act of war, hostilities, civil war, or insurrection;

(B) as to a particular claimant, where the incident

or economic loss is caused, in whole or in part, by the
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gross negligence or willful misconduct of that claimant;
or
(C) as to a particular claimant, to the extent that
the incident or economic loss is caused by the negli-
gence of that claimant.

(d) DisBUBRSEMENTS.—The Secretary may use the

money in the Fund solely for the following purposes:

(1) The payment of any valid claim for damages
presented according to the provisions of this title.

(2) The paymeriﬁ of any valid claim for cleanup
costs incurred by any claimant.

(3) Administrative and personnel costs of the Fed-

I

eral Government incident to administration of the

Fund, including costs relating to claims settlement, and
adjudicatory and judicial proceedings, whether or not
such costs are recoverable under section 8, after appro-
priation in an appropriations Act..

(4) After appropriation in an appropriations Act,
the cost of assessing injury to or the destruction of nat-
ural resources resulting from a discharge of oil, such
assessment to be undertaken by the National Oceanic
and Atmospheric Administration, in coordination with
the Fish and Wildlife Service and the Environmental

Protection Agency.
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Moneys in the Fund shall be immediately available for pay-
ment of cleanup costs incurred under subsections (c), (d), or
() of section 811.of the Federal Water Pollution Control Act
(83 U.S.C. 1321); section 5 of the Intervention on the High
Sea..s Act (88 U.S.C. 1474), or section 18(b) of the Deepwa-
ter Port Act of 1974, as amended (33 U.S.C. 1517(b)), and
may be obligated for such purpose by any person so designat-
ed by the Secretary.

(e) INVESTMENT.—The Secretary of the Treasury may
invest any portion of the moneys in the Fund which the Sec-
retary determines is not immedia:tely required to meet the
potential obligations of the Fund. Such investments shall be
made only in interest-bearing special obligations of the
United States. Any such obligations that are issued to the
Fund may be redeemed at any time, 1n accordance with the
terms of the special issue and regulations promulgated by the
Secretary of the ’Trea,sury in cooperation with the Secretary.
The interest on, and the proceeds from the sale of, any such
obligations shall be credited to and form a part of the Fund.

() INSUFFICIENCY.—If the money available in the
Fund is not sufficient to pay any amount which the Fund is
obligated to pay under this title, the Secretary shall issue to
the Secretary of the Treasury notes or other obligations (only
to such extent and in such amounts as may be provided for in

appropriations Acts) in such forms and denominations, bear-
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ing such maturities, and sdbject to such terms and condittons
as the Secretary of the Treasury prescribes. Such notes or
other obligations shall bear interest at a rate determined by
the Secretary of the Treasury on the basis of the current
average market yield on outstanding marketable obligations
of the United States on comparable maturities _during the
month preceding the issuance of such notes or other obliga-
tions. Any sums received by the Secretary through such issu-
ance shall be credited to the Fund. The Secretary of the

© ® A O M e W N =

Treasury shall purchase any notes or other obligations issued
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under this subsection, and for this purpose such Secretary
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may use, as 8 public debt transaction, the proceeds from the
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sale of any securities issued under the Second Liberty Bond

Act, as now or hereafter in force. The purposes for which
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securities may be issued under that Act are extended to in-
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clude any purchase of notes or other obligations issued under
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this subsection. The Secretary of the Treasury may at any
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time sell any of the notes or other obligations so acquired

under this subsection. All redemptions, purchases, and sales
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of such notes or other obligations by the Secretary of the

Treasury shall be treated as public debt transactions of the
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United States.

@ ANNUAL REPORT.— Within 6 months after the end
hall submit to the Con-
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of each fiscal year, the Secretary shall £
gress (1) a report on the administration of the Fund during

[
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such fiscal year, and (2) recommendations for such additional

legislative authority as may be necessary to improve the
management of the Fund and the administration of the liahil-
ity provisions under this title.

SEC. 7. OIL CARGO LIABILITY FUND FEE.

(a) ESTABLISHMENT OF THE FEE.—There is hereby
established a fee, of not more than 8 cents per barrel, to he
levied on each barrel of crude oil received at any refinery and
on each barrel of oil received at any terminal for export from
or entry into the United States. Oil on which a fee has been
levied under this subsection shall not be subject to any subse-
quent such levy.

(b) CoLLECTION OF THE FEE.—The Secretary of the
Treasury shall collect the fee established by subsection (a)
from (1) the owner of any refinery receiving crude oil and (2)
the owner of any terminal receiving oil for export from or
entry into the United States, whether for import or transfer
to a foreign country. The person who owns such oil shall be
obligated to reimburse the owner of such reﬁnery\or\ terminal,
as the case may be, the full amount of the fee levied on the
oil of that ptrson and paid by the owner of the refinery or
terminal.

(c) FEE SCHEDULE.—The Secretary of the Treasury,
after coWn with appropriate Federal agencies, may

promulgate and, from time to time, amend regulations relat-
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ing to the collection of fees under this section, including the
establishment of a fee schedule. Any such fee schedule shall
be designed to insure that the Fund is maintained at a level
which, along with all other moneys covered into the Fund, is
sufficient to meet the obligations of the Fund, but in no case
more than $250,000,000. No regulation establishing a fee
schedule, or any amendment of such regulation, whether or
not in effect, may be stayed by any court pending completion
of judicial review of such regulation or amendment.

(d) PENALTIES.—Any person who fails to collect or pay
any fee required under this section shall be liable for (1) a
civil penalty of not to exceed $10,000, to be assessed by the
Secretary of the Treasury; (2) the amount of the fee required
to be collected or paid; and (8) the amount of interest that
would have been earned by such fee if it had been colfected
or paid when due and invested in special obligations of the
United States. The Attorney General may, at the request of
the Secretary of the Treasury, bring an action in the name of
the Fund against any person who fails to pay any fee re-
quired under this section, or any amount for which such
person is liable under this subsection.

(e)(1) REcorDS.—The Secretary of the Treasury may,
by regulation, require persons from whom fees are to be col-
lected pursuant to this section to keep such records and docu-

ments as the Secretary deems necessary. The Secretary of
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the Treasury and the Comptroller General of the United
States shall have access to such records and documents for
the purpose of audit and examination.

(2) Any person who falsifies records or documents re-
quired to be kept under any regulation proxﬁulgated under
this subsection shall be subject to prosecution for a violation
of section 1001 of _title 18, United States Code.

SEC. 8. SUBROGATION.

(8) GENEBAL.—Any person, including the Fund, who
pays compensation pursuant to this title to any claimant for
damages or cleanup costs resulting from an incident, shall be
subrogated to all rights, claigls, and causes of action for such
damages and cleanup costs as such claimant has under this
title or any other law. / ’ ~

(b) ActioN To RECOVER.—Upon request of the Secre-
tary, the Attorney 'General shall commence an action on
behalf of the Fund‘ to recover any compensation paid by the
Fund to aﬁy claiman»t pursuant to this title, and, without
regard to the limitation of liability provided for in section
4(b), all costs incurred by the Fund by reason of the claim,
including interest, administrative and adjudicative costs, and
attqi'ney’s fees. Such an action may be commenced against
any owner, operator, or insurer, or against any other person

who is liable, pursuant to any law, to the compensated claim-
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ant or to the Fund, for the damages for which the compensa-

tion was paid. ‘
SEC. 9. CLAIMS PROCEDURES,

(a) IN GENERAL.—The Secretary shall prescribe, and
may from time to time amend, regulations for the filing, proc-
essing, settlelflent, and adjudication of claims under this title,
including uniform procedures and gtandards for the appraisal
and seitloment of claims against the Fund.

(b) NoTIFICATION.—The person in charge of a vessel _
or facility, which is involved in an incident, shall immediately
notify the Secretary of the incident as soon as he has knowl-
edge thereof. Notification received pursuant to this subsec-
'tion, or information obtained by the exploitation of such noti-
fication, shall not be used against any such person or his
employer in any criminal action, other than an action involv-
ing prosecution for perjury or for giving a false statement.

" (c) IDENTIFYING THE SOURCE OF AN INCIDENT.—
When the Secretary receives information, pursuant to sub-
section (b) or otherwise, of an incident which involves a dis-
charge of oil, the Secretary shall, where possible—

(1) identify the source of such discharge; and
(2) immediately notify the owner, operator, and
insurer of the vessel which is the source of such dis-

charge of such identification.
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(d) ApVERTISEMENTS.—(1) If the source of a discharge
of oil, identified by the Secretary under subsection (c), is a
private vessel or facility, then the owner, operator, or insurer
of such vessel or facility shall, within 15 days after being
notified by the Secretary of such identification, begin to ad-
vertise such identification along with a description of the pro-
cedures to be followed for presenting claims to the owner,
operator, or insurer, except that such owner, operator, or
insurer shall not have the duty of making such‘la,dvertise-
ment if—

(A) such owner, operator, or insurer denies liabil-
ity for such discharge of oil; and -
(B) notifies the Secretary of such d-nial within 10

days after receiving notice from the Secretary of such

identification.
Any owner, operator, or insurer who denies liability for a
discharge of oil, as provided in tin's subsection, and who is
subsequently found to be liable for the damages or cleanup
costs resulting from such discharge, shall be liable, in addi-
tion to whatever other such costs or damages for which they
might be liable, for the costs of making the advertisements he
otherwise should have made under this subsection.

(2) The Secretary shall make advertisements of a dis-
charge of oil, along with & description of the procedures to be

followed in presenting claims to the Fund, where—
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(A) the source of the discharge is from a public
vessel;
(B) the Secretary is unable to identify the source
of the discharge; or
(C) the owner, operator, and insurer each deny li-
ability for the discharge of oil.

(3) Advertisements made under the provisions of this

subsection shall—
(A) begin within 15 days after the date the Secre-

tary notifies the owner, operator, or insurer of the
identification under subsection (b), or within 15 days
after the Secretary determines that the source of the
discharge cannot be identified or the source is a public
vessel; ’

(B) continue for at least 30 days thereafter; and

(C) be carried in a newspaper of general circula-
tion in the vicinity of the discharge for which such ad-
vertisement is being made.

(¢) PRESENTATION OF CLAIMB.—(1) Except as pro-

vided in paragraph (2), all claims shall be first presented to
the owner, operator, or insurer of the vessel or facility which
is the source of the discharge of oil resulting in the cleanup

costs or damages for which such claim is presented.

(2) Claims shall be first presented to the Fund—
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1 (A) if the Secretary has advertised or otherwise
2 notified claimants in accordance with subsection (d)(2);
3 or -
4 (B) by any owner or operator for cleanup costs in-
5 curred on behalf of such owmer or operator if such
6 owner or operator—
7 (i) is entitled to a defense to liability under
8 section 4(d), or
9 (ii) is entitled to a limitation of liability under
10 section 4(b) and the claim is only for the amount
11 of cleanup costs incurred in excess of such limit of
12 liability.
13 (3) If a claim is presented in accordance with paragraph
14 (1) and—
15 (A) the person to whom the claim is presented
16 " denies all liability for the claim, for any reason; or
17 (B) the claim is not settled by any person by pay-
18 ment to the claimant within 60 days after the date
19 upon which (i) the claim was presented, or (i) advertis-
20 ing was commenced pursuant to subsection (dX1),
21 whichever is later;

22 then the claimant may elect to commence an action in court

23 against the owner, operator, or insurer involved, or to pre-

24 sent the claim to the Fund, such election to be irreypcable

25 and exclusive.
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(4) If a claim is presented in accordance with paragraph
(1), and full and adequate compensation in unavailable, either
because the claim exceeds a limit of liability invoked under
section 4(b) or because the owner, operator, and insurer in-
volved are financially incapable of meeting their obligations
in full, a claim for the uncompensated damages may be pre-
sented to the Fund.

(5) If a claim which has been presented to any person,
pursuant to paragraph (1), is being presented to the Fund,
pursuant to paragraph (3) or (4), that person to whom the
claim was first presented, at the request of the claimant, shall
transmit the claim and supporting documents to tl;; Fund.
The Secretary may, by regulation, prescribe the documents
to be transmitted and the terms under which they are to be
transmitted.

(6) If the Fund—

(A) denies all liability for a claim, for any reason,
presented to it under paragraph (2), (3), or (4); or

(B) does not settle such a claim by payment to
the claimant within 60 days after the date upon which

(i) the claim was presented to the Fund, or (ii) adver-

tising was commenced pursuant to subsection (d)(2),

whichever is later;
then the claimant may submit the claim to the Secretary for

settlement, except that a claimant who has presented a claim



© W a2 O Ot R W NN e

B DD DN DD DD ek e et et e ek ek i ek e
= W N = O © 0 a0t R W N = O

652
- 25
to the Fund pursuant to paragraph (2) may elect to com-
mence an action in court against the Fund in lieu of submis-
sion of the claim to the Secretary for settlement, that election
to be irrevocable and exclissive.

() SETTLEMENT OF CLAIMS.—(1) Except as provided
in paragraph (2), the Secretary shall use the facilities and
services of private insurance and claims adjusting organiza-
tions or State agencies in processing 'clajms against the Fund
and may contract to pay compensation for those facilities and
services. Any contract made under the provisions of this
paragraph may be made without regard to the provisions of
section 3709 of the Revised Statutes, as amended (41 U.S.C.
5), upon a showing by the Secretary that advertising is not
reasonably practicable. Notwithstanding any other provision
of law, the Secretary may make advance payments to a con-
tractor for services and facilities, and the Secretary may ad-
vance to the contractor funds to be used for the payment of
claims. The Secretary may review and audit claim payments
made pursuant to this subsection. A payment to one claimant
for a single claim in excess of $100,000, or payment of two
or more claims of one claimant aggregating in excess of
$200,000, shall be first approved by the Secretary. When the
services of a State agency are used in processing and settling

claims, no payment may be made on a claim asserted on or
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on behalf of that State or any of its agencies or subdivisions
unless the payment has been approved by the Secretary.

(2) To the extent necessitated by extraordinary circum-
stances, where the services of such private organizations or
State agencies are inadequate, the Secretary may use Feder-
al personnel to process claims against the Fund.

(g CLAIMS SETTLEMENTS BY THE SECRETARY.—(1)
Upon raceipt of a request to settle claims under the provi-
sions of subsection (e)(8), the Secretary shall refer such claim
to either an administrative law judge, appointed under sec-
tion 3105 of title 5, United States Code, or to a panel ap-
pointed by the Secretary as provided under subsection (h).
Upon referral of a claim, the administr&tive law judge or
panel, as the case may be, shall adjudicate such claim and
render a decision on the record after an opportunity for an
agency hearing.

(2) In any proceeding conducted by an administrative
law judge or panel under the provisions of this subsection,
the presiding officer may require by subpena any person to
appear and testify or to appear and produce books, papers,
documents, or tangible things at a hearing or deposition at
any designated place. Subpenas shall be issued and enforced
in accordance with procedures in section 555(d) of title 5,

United States Code, and rules promulgated by the Secretary.

.25 If a person fails or refuses to obey a subpens, the Secretary
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may invoke the aid of the district court of the United Stutes
where the person is found, resides, or transacts business in
requiring the attendance and testimony of the person and the

production by him of books, papers, documents, or any tangi-

"~ ble things.

(3) A hearing conducted under this subsection shall he
conducted within the United States judicial district within
which the cleanup costs were incurred or the damage com-
plained of occurred, or, if such costs were incurred or such
damage occurred within more than one district, in any of the
affected districts, or, if such costs were incurred or such
damage occurred outside any district, in the nearest district.

(4) The decision of the administrative law judge or panel
under this subsection shall be the final order of the Secretary,
except that the Secretary, in his discretion and in accordance
with rules which he may promulgate, may review the deci-
sion upon his own initiative or upon exception of the claimant
or the Fund.

(h) JupiciaL ReviEw.—(1) Any party who suffers
legal wrong or who is adversely affected or aggrieved by any
final order, act or omission of the Secretary under this title
may, not later than 60 days after the date of publication of
such order, or not later than 60 days after such act or omis-

sion occurred or should have occurred, petition for judicial
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review of such order in the appropriate United States district
court.

(2) In the case in which (A) the person responsible for
the discharge of oil, or (B) the Fund, seel:s~ judicial review
under this section, attorneys’ fees and court costs shall be
awarded to the claimant if the final order of the Secretary
under subsection (g)(4) is upheld.

() ESTABLISHMENT AND APPOINTMENT OF
PANELS.—(1) The Secretary is authorized to establish, from
time to time, and to appoint the members of, panels to settle
claims submitted to him under subsection (e)(6). A panel es-
tablished under this subsection shall terminate 180 days after
it was established.

(2) Each panel shall consist of three members, at least
one of whom (who shall be the presiding member) shall be
qualified to conduct adjudicatory proceedings. Each member
of the panel shall be appointed from among individuals who,
by their education, training, or experience, are competent to
evaluate and assess property damage and the economic losses
resulting therefrom». Each panel member, in addition, may be
appointed without regard to whether such member is or has
been employed by any governmental entity, except members
of ike staff administering the Fund shall not be appointed to

any panel.
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(3) Each member of a panel who is not otherwise em-
ployed by the Federal Government shall be entitled to re-
ceive compensation of $100 per day (including traveltime) for
each day during which he is engaged in the actual perform-
ance of the duties of the panel. Each member of a panel who
is an employee or officer of the Federal Government shall
serve on a panel without additional compensation therefor. In
addition, while away from their homes or regular places of
business in the performance of the duties of the panel, each
member of a panel shall be allowed travel expenses, including
per diem in lieu of subsistence, according to the provisions of
chapter 57 of title 5, United States Code.

(4) The provisions of chapter 11 of title 18, United
States Code, and of Executive Order 11222, as amended,
regarding special Government employees, shall apply to each
panel member who is not otherwise employed by the Federal
Government.

(5) Each member of a panel, and the administrative law
judge, to which a claim is referred under suhsection (g), shall
be a resident of the United States judicial district within
which the cleanup costs were incurred or the damage com-
plained of occurred, or, if such cleanup costs were incurred or
such damage occurred within more than one district, of any

of the affected districts, or, if such cleanup costs were
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incurred or such damage occurred outside. any district, of the
nearest district.

() Notice oF ActioNs.—(1) In any action brought
against an owner, operator, or insurer, both the plaintiff and
defendant shall serve a copy of the camplaint and all subse-
quent pleadings therein upon the Fund at the same time as
those pleadings are served upon the opposing parties. The
Fund may intervene in any such action as a matter of right.
If the Fund receives from either the plaintiff or the defendant
notice of such an action, the Fund shall be bound by any
judgment entered therein, whether or not the Fund was a
party to the action.

(2) In any action to which the Fund is & party, if the
owner, operator, or insurer admits liability under this title,
the Fund, upon its motion, shall be dismissed therefrom.

(8) If neither the plaintiff nor the defendant gives notice
of such an action to the Fund, the limitation of liability other-
wise permitted by this title shall not be available to the de-
fendant, and the plaintiff shall not recover from the Fund any
sums not paid by the defendant.

(4) In any action brought against the Fund, the plaintiff
may join any owner, operator, or insurer, and the Fund may
implead any person who is or may be liable to the Fund

under any provision of this title.
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(k) DirecT AcTiON.—In defending any claim asserted
directly against any insurer of an owner's or operator’s liabil-
ity under this title, such insurer—

(1) shall be entitled to invoke all rights and de-
fenses which would be available to the owner or opera-
tor under this title; and |
__ (2) shall not be entitled to invoke any other de-
fense which he might have been entitled to invoke in
proceedings brought by the owner or operator against
him.

() ExpiRATION DATES.—No claim may be presented,
nor may an action be commenced for damages recoverable
under this title, unless such claim is presented to, or that
action is commenced against, the owner, operator, or insurer,
or against the Fund, as to their respective liabilities, within 3
years after the date of discovery of the economic loss for
which a claim may be asserted under this title, or within 6
years after the date of the incident which resulted in that
loss, whichever is earlier.

SEC. 10. FINECIAL RESPONSIBILITY.

(a) GENERAL.—(1) The owner or operator of any vessel
(except a public vessel and any non-self-propelled barge that
does not carry oil as cargo) over 300 gross tons which uses

any facility or the navigablc waters shall establish and main-
tain, in accordance with regulations promulgated by the Sec-
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retary, evidence of financial responsibility sufficient tb satisfy
the limits of liability applicable to that vessel under section 4
and section 311 of the Clean Water Act. Certificates shall be
furnished to such owner or operator as evidence that the re-
quirements of this subsection have been complied with.

(2) The Secretary of the Treasury shall deny the clear-
ance required by section 4197 of the Revised Statutes of the
United States (46 U.S.C. 91) to any vessel subject to this
subsection which does not have a valid certificate of compli-
ance issued under paraéraph (1).

(3) The Secretary, in accordance with regulations pro-
mulgated by him, shall—

(A) deny en\try to any port or place in the United

States or navigable waters; and

(B) detain at the port or place in the United

States from which it is about to depart for any other

port or place in the United States;
any vessel subject to this subsection which, upon request,
does not produce a valid certificate of compliance issued
under paragraph (1).

(b) EvipENCE.—Financial responsibility ﬁmy be estab-
lished by any one, or any combination, of the following meth-
ods acceptable“to the Secretary:

(1) An insurance policy.
(2) A guarantee.

0—80—5
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(3) A siirety bond.
(4) Qualification as a self-insurer._
Any bond filed shall be issued by a bonding company author-
ized to do business in any State.
SEC. 11. CONSOLIDATED ACTIONS.

(a) AcTIONS BY ATTOBRNEY GENERAL.—The Attorney
General may act on behalf of any group of persons which the
Secretary determines would be more adequately represented
as a group in the recovery of claims under this title. Sums
recovered shall be distributed to the members of any such
group. ‘

(b) OTHER AcTIONS.—If, within 90 days after the date
of a discharge of oil, the Attorney General does not act on
behalf of a group the members of which may be entitled to
compensation under this title, any member of such group may
maintain a consolidated action to recover such compensation
on behalf of such group. That the Attorney General has not
acted within such 90 days shall have no bearing on any
action maintained by any member of such group under this
subsection.

(c) NoricE.—If the number of members of any such
group exceeds 1,000, publishing notice of the action in the
Federal Register and in local newspapers of general circula-
tion in the areas in which the members of such group reside

shall be deemed sufficient to fulfill the requirements for public
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notice established by rule 23(c}(2) of the Federal Rules of
Civil Procedure.
SEC. 12 PUBLIC ACCESS TO INFORMATION.

-(a) GENERAL.—To the extent réquired by section 552
of title 5, United States Code, copies of any communication,
document, report, or information transmitted between any of-
cial of the Federal Government and any person concerning
iiability and compensation for damages or cleanup costs re-
sulting from a discharge of oil shall be made available to the
public for inspection, and shall be available to the public upon
identifiable request, for the purpose of reproduction at a rea-
sonable cost.

(b) RELEASE.—Nothing contained in this section shall
be construed to require the release of any information of the
kind described in section 552(b) of title 5, United States
Code, or which is otherwise protected by law from disclosure
to the public. For the purposes of this section, any contractor
acting on behalf of the Secretary pursuant to section 9(f), and
any employee of such  contractor, shall be deemed an employ-
ee of the Secretary for the purposes of this section.

SEC. 13. JURISDICTION, AND VENUE.

(&) IN GENERAL.—The district courts of the United
States shall have exclusive original jurisdiction over all con-
troversies arising under this title, without regard to the citi-

zenship of the parties or the amount in controversy.
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(b) VENUE.—Any action (including actions seeking judi-
cial review) brought under this title shall be brought in any
United States judicial district (1) wherein the cleanup costs
were incurred or the damage complained of occurred; (2) if
such cbsts were incurred or such damage occurred, outside of
any district, in the nearest district; or (3) if such cost were
incurred or such damage occurred in more than one district,
in any affected district, or (4) in the district where the de-
fendant résides, may be found, or has its principal office. For
the purposes of this subsection, the Fund shall be deemed a
resident of the District of Columbia.

SEC. 14, PENALTIES.

(a) FINANCIAL RESPONSIBILITY.—(1) Any person who
fails to comply with the requirements of section 10, the regu-
lations promulgated thereunder, or any denial or detention
order, shall be subject to a civil penalty of not more than
$10,000.

(2) Such penalty may be assessed and compromised by
the Secretary. No penalty shall be assessed until notice and
an opportunity for hearing on the alleged violation has been
given. In determining the amount of the penalty or the
amount agreed updn in compromise, the demonstrated good

faith of the party shall be taken into consideration.
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(3) At the request of the official assessing the penalty,
the Attorney General may bring an action in the name of the
Fund to colle::t the penalty assessed.

(b) NOTIFICATION.—Any person in charge who fails to
give the notification required by section 9(b) shall, upon con-
viction, beé fined not more than~$10,000, or imprisoned for
not more than one year, or both.

SEC. 15. RELATIONSHIP TO OTHER LAW,

(a) Funps.—No person may be required to contribute
to any fund, by any Federal, State, or other law, the purpose
of which is to pay compensation for any loss which may be
compensated under this title. Nothing in this subsection shall
preclude any State from imposing a tax or fee upon any
person or upon oil in order to finance the purchase or pre-

positioning of oil discharge cleanup equipment or other prep-

.arations for the cleanup of an oil discharge which affects such

State.

(b) FinaNciaL ResponsipiLiTy.—Except as provided
in this title, no owner or operator of a vessel or facility who
establishes and maintains evidence of financial responsibility
in accordance with this title shall be required under any State
law, rule, or regulation to establish any other evidence of

financial responsibility in connection with liability for the dis-

charge of oil from such vessel or facility. Evidence of compli-

o e : is title
ance with the financial responsibility requirements of this ti
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shall be accepted by a State in lieu of any other requirenem
of financial responsibility imposed by such State in conner

tion with liability for the discharge of oil from sucl veseel or

facility.

(c) STATE LAw.—(1) Except as provided in subscetion.
(a) and (b), this title shall not be interpreted to preempt the
field of liability or to preclude any State from imposing add;-
tional requirements or liability for damages and cleanup
costs, within the jurisdiction of such State, resulting from a
discharge of oil.

(2) Any person who submits a claim or commences an
action for damages or cleanup costs under any State law
shall be precluded from submitting a claim or commencing an
action for the same damages or cleanup costs pursuant to this
title. Any person who submits a claim or commences an
action for damages pursuant to this title shall be precluded
from submitting a claim or commencing an action for the
same damages or cleanup costs under any State law.

(d) FEpERAL LAw.—In the case of conflict or inconsis-
tency, the provisions of this title shall supersede all other
provisions of Federal law.

SEC. 16. CONFORMING AMENDMENTS.

(a) OuTER CONTINENTAL SHELF LAND8S Act.—Title
III of the Quter Continental Shelf Lands Act Amendments of
1978 is hereby repealed.



W W A3 D O B W D e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

65
38
(b) INTERVENTION ON THE HiGH SEAS AcT.—Section
17 of the Intervention on the High Seas Act (33 U.S.C.
1488) is amended to read as follows:
“Sec. 17. The Fund established under section 6 of the
Oil Spill Liability Act shall be available to the Secretary for
actions and activities, relating to oil pollution, taken under
section 5 of this Act, and the revolving fund established
under section 311(k) of the Federal Water Pollution Control
Act (33 U.S.C. 1321(k)) shall be available for other actions
and activities taken under section 5 of this Act.”.
(c) DEEPWATER POorT ACT.—The Deepwater Port Act
of 1974 (88 Stat. 2126) is amended as follows:

(1) In section 4(c)(1) strike “‘section 18(1) of this
Act;” and insert in lieu thereof ‘“‘section 10 of the Oil
Spill Liability Act”.

(2) Subsections (b), (d), (e), ), (@), (h), (), (), D),
(n), and clause (1) of subsection (m) of section 18 are
deleted. .

(3) Clause (3) of subsecti(;n (c) of section 18 is
amended by striking “Deepwater Port Liability Fund
established pursuant to subsection (f) of this section.”,
and inserting in lieu thereof: ‘“‘fund established under
section 6 of the Oil Spill Liability Act”.

(4) Subsections (c), (k), and (m) of section 18 are

redesignated (b), (c), and (d), respectively, and clauses
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~ (2), (3), and (4) of subsection (m) are redesignated (1),

(2), and (8), respectively.

(d) TRANS-ALASKA PIPELINE AcT.—(1) Subsection (b)
of section 204 of the Trans-Alaska Pipeline Authorization
Act (48 U.S.C. 1653(b)) is amended by inserting in the first
sentence after ‘‘any area’”, the words “in the State. of
Alaska’’; by inserting after “any activities’’, the words “‘re-
lated to the trans-Alaska oil pipeline”’; and by inserting at
the end of the subsection a new sentence to read as follows:
“This subsection shall not apply to cleanup costs covered by
the Oil Transportation by Vessel Liability Act.”.

(2) Subsection (c) of section 204 of the Trans-Alaska
Pipeline Authorization Act is hereby repealed. The Trans-
Alaska Pipeline Liability Fund is hereby abolished. All assets
of that fund,ﬁa,s of the effective date of this section, shall be
transferred to the Oil Cargo Liability Fund established by
section 6 of this Act. The Oil Cargo Liability Fund shall
assume any and all liability incurred by the Trans-Alaska
Pipeline Liability Fund under the terms of subsection (c) of
section 204 of the Trans-Alaska Pipeline Authorization Act,
and shall also assume any and all liability incurred by the
officers or trustees in the execution of their duties involving
the Trans-Alaska Pipeline Liability Fund, other than the lia-
bility of such officers or trustees for gross negligence or will-

ful misconduet.
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(3) The Secretary of the Interior shall certify to the Sec-

2 retary the total amount of the claims outstanding against the
3 Trans-Alaska Pipeline Liability Fund at the time the transfer

4 of assets required under paragraph (2) is made. If the Secre-

5 tary finds that—

6

_ 2%

(A) the total amount of the assets o transferred is
greater than the total amount of the outstanding claims
so certified, subject to paragraph (4) of this subsection,
the difference between the amount of the assets so
transferred and the amount of the outstanding claims
so certified shall constitute an advance payment toward
payment of the fee due under section 7 of this Act on
barrels of oil, and the Secretary may waive such fee
until such time as the total amount of the fees so
waived equals the difference between the amount of
the assets so transferred and the amount of the out-
standing claims so certified; or

(B) the total amount of the assets so transferred is
less than the total amount of the outstanding claims so
certified, the Secretary shall increase by 2 cents per

barrel the fee imposed under such section 7 on barrels

of oil until such time as the total amount of the 2-

cents-per-barrel increase so collected equals the differ-

“ence between the amount of the certified outstanding

claims and the amount of the transferred assets.
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(4) In the event that the local amount of the actual
claims settled is less than the total amount of the outstanding
claims certified, the difference between these amounts shall
be rebated by the Secretary directly to the operator of the
trans-Alaska oil pipeline for payment, on a p.;) rata basis, to
the owners of the oil at the time it was loaded on the vessel.

(5) If an owner of oil (as that term is used in section
204(c)5) of the Trans-Alaska Pipeline Authorization Act)
who prior to enactment of this Act paid fees to the operator
of the pipeline for transfer to the Trans-Alaska Pipeline Lia-
bility Fund receives the benefit of an advance payment under
paragraph (3) of this subsection for the collection or payment
of fees established under section 7 of this Act, such owner of
oil shall compute, based upon accepted accounting proce-
dures, what the ol production tax and what the royalty paid
to the State of Alaska would have been had payments not
beemrmade to the Trans-Alaska Pipeline Liability Fund in the

amount of fees waived. The difference between the amounts

.80 computed and amounts actually paid to the State of

Alaska shall be paid by each such owner to the State of
Alaska. Such owner shall make such payment to the State of
Alaska during such time as the collection of payment of fees
under section 7 of this Act is waived.

(6) For purposes of paragraphs (3) and (4), the term—
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(A) “barrels of oil” means only barrels of oil
which would, but for the repeal made by paragraph (1),
be subject to the fee imposed under section 204(cK5) of
the Trans-Alaska Pipeline Authorization Act; and
®) “Secreta.fy” means the- ééoretary of the
Treasury.
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INTRODUCTION

This pamphlet - provides descriptions of various legislative pro-
posals relating to releases of oil and hazardous substances into the
environment and funding mechanisms to pay for cleanup and damage
costs associated with those releases. S. 1480 (the “Environmental
Emergency Response Act”), which was reported by the Commit-
tee on Environment and Public Works on July 11, 1980 (S. Rept.
96-848), and ,proposed amendments numbered 1958 (the “Oil Spill
Liability Act”) and 1965 (the “Qil Pollution Liability and Compen-
sation Act of 1980”) are scheduled for a hearing by the Committee
on Finance on September 11, 1980.

S. 1480 would establish fees on crude oil, primary petrochemicals
(also referred to in the pamphlet as petrochemical feedstocks),
and certain inorganic raw materials. These fees would be deposited
in a “Hazardous Substance Response Fund.” Revenues from the re-
sponse fund which would be available to compensate for specified
costs or damages that result from the release of a hazardous sub-
stance into the environment. As reported by the Committee on Envi-
ronment and Public Works, S. 1480 applies to releases of hazardous
substances. Amendments numbered 1958 and 1965 would extend
S. 1480 to deal with releases of oil into navigable waters.

Provisions similar to those contained in S. 1480 and the progosed
amendments have been considered by various committees of the
House of Representatives.!

The first part of this pamphlet contains a description of present
law. Part I1 follows with a description of the revenue-related provi-
sions of S. 1480 and the proposed Senate amendments (numbered
1958 and 1965). Part III contains a summary of the similar revenue-
related provisions considered by the House of Representatives; and
Part IV contains a description of the Administration proposal
-(introduced as S. 1341, by request). Finally, an Appendix g:‘esents a
comparison of selected features of State o1l spill liability funds.

! H.R. 85 (the “Comprehensive Oil Pollution Liability and Compensation Act”)
(H. Rept. 96-172, parts I, II, and III) and H.R. 7020 (the “Hazardous Waste
Containment Act”) (H. Rept. 96-1016, parts I and II) are scheduled for con-
sideration by the House of Representatives on September 10, 1980. H.R. 85 deals
with releases of both oil and hazardous substances into navigable waters. H.R.
7020 deals with releases of hazardous wastes into media other than navigable
waters, such as air, land and ground water.

1)
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I. PRESENT LAW
Overview

Under present law, there is no specially designated fund intended to
compensate for damages and economic losses resulting from discharges
- of environmentally hazardous substances and wastes, such as oil and
various organic and inorganic chemicals, Similarly, there is no excise
tax or general fee imposed with resg)ect to such substances, and ear-
marked for use in compensating for damages from harmful dis-
charges. However, there are various State and Federal funds desig-
nated to compensate for damages and economic losses resulting from
specific types of spills, releases, and discharges. The existing Federal
funds that may pay third-party damages apgg only with respect to
oil spills and not to discharges of. hazardous substances. In addition, in
some instances, particular fees are imposed under present law with
respect to certain petroleum.

Ithough present law contains numerous provisions which prohibit,
or impose liability for, environmentally” hazardous discharﬁes, some
damages remain uncompensated. This is due, in part, to inadequacies
in existing State tort laws and economic and procedural barriers to
timely recovery.

-Selected Statutes

Federlal Water Pollution Control Act (“Clean. Water Act”), Section
311

Section 311 of the Federal Water Pollution Control Act (33 U.S.C.
1331% establishes & $35 million revolving fund maintained by fines,
penalties and appropriations of general revenue. The fund may be
used for cleanup of releases of oil and designated hazardous substances
into navigable waters and restoration of accompanying natural
resources. The Act also establishes strict, joint and several liability
;f)“ertaining to resgonsibility for cleanup expenses, and authorizes the

nd to seek reimbursement from parties who release oil or designated
hazardous substances into navigable waters.

The Trans-Alaska Pipeline Authorization Act (TAPAA)

The TAPAA (43 U.S.C. sec. 1651) established a $100 million
Trans-Alaska Pipeline Liability Fund, and required the pipeline
gystem (T'APS) to collect and déﬁosit a $.05 charge for each barrel of
“oil passing through TAPS. The Liability Fund-i1s a quasi-public en-
tity, and the fund’s revenues are intended to be used to compensate for
damages, .includinF cleanup, restoration of natural resources, and
economic loss, resulting from spills of oil transported through TAPS.
Owners and operators are strictly liable, and the fund may seek
to recover its expenses from responsible parties. Because of a $100
million ceiling to which the Fund is subject, the fee will be suspended
for such time as that maximum is achieved and maintained.

2
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Outer Continental Shelf Amendments of 1978
A $200 million Offshore Qil Pollution Compensation Fund was
established in the Treasury by the 1978 amendments to tHe Quter
Continental Shelf Lands Act (43 U.S.C. sec. 1331). This Fund con-
sists of monies generated by a fee of not more than $.03 a barrel im-
on owners of oil from the Outer Continental Shelf. The fee is
collected by the Internal Revenue Service, and may be reduced when
the balance in the Fund reaches_the $200 million cap. The Fund may
be used to com¥ensate for damages, including cleanup, property dam-
age and loss of income and tax revenue, resulting from spills of oil
produced on the Outer Continental Shelf. Liability and financial
responsibility requirements for facilities and vessels are defined, and
the Fund may seek to recover its expenses from responsible parties.
Collection of the fee is not suhject to the generally applicable IRS
enforcement powers.

Deep Water Port Act of 197} .

The Deep Water Port Act of 1974 (33 U).S.C. sec. 1502) established
a $100 million fund to compensate for damages resulting from oil
pollution from vessels or facilities engaged in deepwater port opera-
tions. When operational, this fund will be maintained by a $.02 a
barrel fee assessed on oil loaded at a deepwater port. A spiller of
deep water port oil would be strictly liable for resulting damages.

Resource Conservation and Recovery Act

The Resource Conservation and Recovery Act provides for the
regulation and control of operating hazardous waste disposal facili-
ties, as well as the transportation, storage, and treatment of these
wastes. Permits are required for treatment or storage facilities. The
Environmental Protection Agency may sue to require cleanup of an
active or inactive disposal site if the site is posing an imminent and
substantial hazard to public health and if there 1s a known, solvent
responsible party. However, this provision does not provide funds for
cleanup of hazardous waste disposal sites when the owner is unknown,
is not responsible, or is financially unable to pay for these costs.

Black Lung Benefits Revenue Act of 1977
The Black Lung Benefits Revenue Act of 1977 (Pub. Law 95-227)
imposes an excise tax on the sale of coal (other than lignite) by its
producer. The tax is $.50 a ton-in the case of coal from underground
mines, and $.25 a ton in the case of coal from surface mines (Code
sec. 4121(a) ). However, the tax imposed on any ton of coal may not
“exceed 2 percent of the price at which the coal is sold. Receipts from
this tax are earmarked for the Black Lung Disability Trust Fund.
The Act also allows coal mine operators to establish tax-exempt
black lung trusts to finance liability for claims for compensation for
disability or death due to pneumoconiosis under Black Lung Acts
(Code sec. 501(c) (21)). ‘ .
Under the Act, the Federally established Black Lung Disability
Trust Fund may be used to compensate for covered disability if a coal
mine operator does not initiate or continue timely benefit payments or
to reimburse coal mine operators for benefit payments made to miners
whose last coal mine employment preceded January 1, 1970. The Secre-
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tary of the Treasury is instructed to seek reimbursement for benefit
payments from coal mine operators when the Secretary determines
-that an operator was required to pay all or a portion of the benefits.

State Statutes

. States have responded to.the sreciﬁc problems of hazardous sub-
stance releases by the enactment of a variet%of laws. Respondinlg to a
request from  the Senate Committee on Environment and Public
Works, the Library of Congress identified twelve States which had en-
acted laws recognizing a right of recovery for dam’ages suffered by
grivate persons. Most of these expressly impose strict. liability. Those

tates were: Alaska, California, Florida, Maine, Maryland, Massa-
chusetts, New Hampshire, New Jersey, North Carolina, Oregon, South
Carolina, and Washington. Pennsylvania also expressly imposes strict
liability, though its statute apparently is restricted to escapes of oil
from pipelines which pollute wells. (The Ag]p;ndix contains a list of
States which maintained oil spill liability funds as of 1979.)

69-039 0—80—6
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Ii. DESCRIPTION OF S. 1480 AND PROPOSED
AMENDMENTS

A. S. 1480—Environmental Emergency Response Act

S. 1480, as reported by the Sefiate Committee on Environment and
Public Works, applies to the release of hazardous chemicals onto
land, into ground or surface water or into the air (hereinafter referred
to collectively as the environment). It would establish a “Hazardous
Substance Response Fund” (hereinafter referred to as the “response
fund”) for the purpose of providing funds necessary to pay for re-
moval and cleanup ¢osts and certein damage-claims resulting from
release of hazardous substances (including waste oil but not other

- petroleum oil) into thé environment. However, the bill does not apply

to releases giving rise to claims for which an employer is liable under
workmen’s compensation laws, normal field application of fertilizer,
emissions from the exhaust of a motor vehicle, and releases of certain
radioactive materials. The bill also would create a permanent “Post-
closure Liability Fund” which, under specified conditions, would as-
sume responsibility for liabilities arising in connecton with waste dis-

osal facilities operated and later closed in accordance with permits
issued under present law (subtitle C of the Solid Waste Disposal Act).

7/ Purposes of the response fund

The response fund could be used to pay for the costs listed below.

(1) The costs of removal and certain damages resulting from re-
leases if a person liable is not known, cannot be identified, or if a per-
son liable has been presented a claim and has not satisfied it. Covered
damages include:

(a) any injury, destruction or loss of government-controlled
natural resources, including reasonable damage assessment costs,

(b) loss of income or profits or impairment of earning capacity
due to personal injury or injury or destruction of real or per-
sonal property or natural resources (limited to 100 percent of
lost income in the first year after the incident and 80 percent
in the second year) ; and

(c) all out-of-pocket medical expenses within six years follow-
ing discovery of exposure due to personal injury in cases in which
there is a reasonable likelihood that the release significantly con-
tributes to the injury.

(2) All costs of removal and other costs of carrying out the National
Contingency Plan, as amended, including removal costs incurred and
approved under the plan.

(8) The costs of establishing and maintaining Federal strike forces,
emergency task forces or other response teams under the National

(6)
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Contingency Plan, including the costs of equipment, similar overhead,
and damage assessment capabilities.

(4) The costs of assessing injury, destruction or loss of natural
Tesources.

(8) The costs of Federal or State restoration, rehabilitation or
replacement of injured, destroyed or lost natural resources.

(8)_Reimbursement of States that use monies they collected or ap-
propriated to pay claims for costs of removal or damages for injury
to resources, medical expenses or loss of income, providing such pay-
ments are pursuant to the National Contingency Plan and a contract
under the Act. -

(7) The costs of a program to identify, investigate and take abate-
ment action under the Act.

(8) The costs of research related to the natural resource protection
purposes of the Act and section 311 of the Clean Water Act, up to a
maximum of $10,000,000 per fiscal year. .

(9) The costs of research to develop methods and technology for
removal and remedial actions, including portable onsite technology.

(10) The administrative and personnel costs of administering the
fund and the Act.

(11) The costs of epidemiologic studies, a victim registry for long-
term health effect studies, and diagnostic services not otherwise avail-
able to determine the presence of long-latent diseases in exposed
populations, '

(12) The reasonable costs of expert witnesses to assist victims and
the fund in recovering damages.

(13) Payment for loss of income or capital loss due to destruction.
loss, condemnation, or restriction on use of fish, seafood or agricultural
products and resources when sustained by agricultural producers or
processors or commercial fishermen or fish or seafood processors.

(14) The costs of a program to protect the health and safety of
response personnel. .

Uses of the fund would be restricted further by the requirement that
at least two-thirds of the fees and appropriations to the fund ($2.7
billion over six years) be available to finance governmental costs. These
costs are defined, in effect, as expenditures of the fund other than for
items 9, 12 and 13 above, for item 1 (to the extent it relates to loss
of income or profits or medical expenses) or administrative costs de-
scribed in item 10 (to the extent attributable to uses of the fund which
are not chargeable to governmental costs). The Fund could not be
used for damage claims under items 1, 3, 4, 5, and 6 resulting from
the field application of a registered pesticide. Individuals could not
receive compensation for the same damages both under this act and
under other laws. Except for items 1, 6, and 13, spending from the
Fund would be subject to amounts provided in appropriations acts.

The bill establishes rules for liability of parties responsible for
releases, and, generally, the Fund could recover its expenses from
responsible parties. However, the Fund could not recover when the
responsible party is not known or financially unable to pay, or when
the release is caused by an act of God or an act of war. In addition,



78

the Fund could not recover damages under this act in cases in which
emergency response or remedial action was not undertaken unless
- there .were a snﬁniﬁcant amount of damages or a substantial danger

to public health and welfare. Further, the Fund could not recover
costs or damages resulting from the field application of a pesticide or
from releases due to activities which have received a permit under
various Federal environmental laws.

The third-party damages which may be compensated from the fund
Sit_,ems (1) (i1) and (iii), above) are fewer and of narrower scope
than the damages for which a discharger of hazardous substances may
be liable under other provisions of the bill. For example, a victim
would have a Federal cause of action based on the principles of strict, -
joint and several liability to recover for damages to real and personal
property from the discharger of a hazardous substance but could not
recover these property damages from the fund.

The response fund would not be liable for any claim in excess of the
total monies available in the response fund. These claims could be
paid as additional monies are collected from fees or recoveries from
responsible parties, etc. In addition, the response fund, if short of
money, could borrow from the Treasury up to the amount of the fees
and appropriations expected during the next fiscal year. The fees and
response fund would terminate after September 30, 1986, unless the
Congress took further action, :

Financing of the response fund

The response fund would be financed by industry fees, appropria-
tions, penalties, recoveries from responsible parties, transfers of the
Clean Water Act section 311 and section 504 funds, and interest on
any invested monies. The industry fees could not exceed $250 million
in fiscal year 1981, $525 million in fiscal year 1982, and $700 million
in subsequent years through fiscal year 1986. Thus, the fees could gen-
erate a total of up to $3.5%5 billion over a six-year period. These fees
would be imposed on the -producer, manufacturer, importer, or ex-
porter of any of 11 specified primary petrochemical (i.e., feedstocks)
or 34 specified inorganic substances. A fee also would be levied on
each barrel of petroleum oil received at a U.S. refinery or imported
to, or exported from, the United States. (Thus, fees would be imposed
on a total of 46 substances.)

During fiscal year 1981, the fees imposed on these substances would

“be those specified in the bill, The amount of the fee varies with the
substance involved. These fees would continue in effect until the
Secretary of the Treasury, in consultation with the Administrator of
the Environmental Protection Agency, established a rate schedule.
This schedule of fees could not result 1n fees in excess of 2 percent of
the price of the taxable chemicals. In addition, the fee on primary
petrochemicals feedstocks could not exceed $20.00 a ton, the fee on
inorganic substances could not exceed $10.00 a ton, anci the fee on
petroleum oil could not exceed $.03 a barrel. Further, the total revenues
for any particular fiscal year may not exceed the limits specified in the
following table: _
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{In millions of dollars; fiscal years]

1983 and

each year Total
Source of revenue 1981 1982 through 1986 1981-86.-
Fees

All primary petrochemicals. 162 338 450 2, 300
All 1norganic raw materials. 50 112 150 762
All petroleum oil . _________ 38 75 100 513
Subtotal .. .. .. ______. 250 525 700 3, 575
Appropriations___ ... _______ 35 75 100 510
Total.._.. . ______. 285 600 800 4,085

In establishing fee rates based upon production volumes of the tax-
able substances, the bill alsowould permit the Secretary of the Treas-
ury, beginning in the fourth year, to take into account the frequency
with which particular chemicals are releaséd into the environment.
Additional provisions are included exempting fees on taxable primary
petrochemicals and inorganic raw materials produced by recycling,
used as a fuel used in the production of fertilizer, or produced solely
as a by-product of pollution controls. The fee could be collected only
once on any given quantity of a substance.

- The fees would be assessed and collected by the Secretary of the

Treasury through the Internal Revenue Service as if the fee were a
manufacturers excise tax.

S. 1480 would authorize appropriations to the response fund in the
amount of $35 million in fiscal year 1981, $75 million in fiscal year
1982 and $100 million in each of the succeeding four years. Thus, $510
million in appropriations would be authorized over a six-year period.

Post-closure Liability Fund

The bill also would establish a separate Post-closure Liability Fund
which would assume completely the liability of owners and:- operators
of hazardous waste disposal facilities granted permits and Xroperly
closed under subtitle C of the Hazardous Waste Disposal Act (the
Resource Conservation and Recovery Act). This fund would pay for
monitoring and maintaining closed sites and assume liability for
damages and cleanup expenses of such sites only if the facility meets
three requirements. First, the facility must have been issued an indi-
vidual permit under subtitle C of the Hazardous Waste Disposal Act.
Secondly, the facility must have complied with each condition of the
permit and the apglicable regulations relating to closure or affectin
the performance of the facility after closure. l%inally, the facility an
surrounding area must have been monitored by the taxpayer for ug
to five years after closure to demonstrate that there is no substantia.
risk of a release of hazardous waste into the environment.

The post-closure liability revolving fund would be financed by fees
im on each unit of hazardous waste which is received by & per-
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mitted or interim status hazardous waste facility and which will
remain at the facility after its closure. The precise level of the fee on
any particular substance would be determined by the Administrator
of the Environmental Protection Agency who would also be required
to conduct 2 study on the adequacy of the size of the fund. Initially,
the fee is to be established at levels adequate to provide $200 million,
five years after fee collection begins. The post-closure fees would be
separate from the response fund fees, and the post-closure liability
fund would be permanent. ~

Effective date -~

The bill generally would be effective upon enactment except that
fees would not be imposed until 180 days after enactment. However,
claims could be paid with respect to loss of income or capital loss in-

. volving agricultural producers or processors with respect to releases

‘after January 1, 1974, or involving commercial fishermen or fish or
seafood processors with respect to releases after January 1, 1978. The
Fund cﬁoul{i':lso pay claims for medical expenses and for loss of in-
come resulting from personal injury due to releases after January 1,
1977, or for diseases discovered after that date. Authority to collect
fees or make expenditures from the response fund (but not the Post="

closure Liability Fund) would expire on October 1, 1986.




s

81

B. Senate Amendments to S. 1480-—0il Pollution Funds

1. Amendment No. 1958 (“Oil Spill Liability Act”)

Senate amendment No. 1958 (proposed by Senator Magnuson) deals
with issues relating to the discharge of oil into navigable waters.
It would establish an “Qil Spill Compensation Fund” to provide the
funds necessary for cleanup of, and compensation for damages result-
ing from, releases of oil into the navigable waters of the United States
or the high seas.

The fund would be constituted from fees on crude oil received at
any U.S. refinery or exported from or entered into the United States.
The Secretary of the Treasury would set the fee at a level not in
excess of 3 cents a barrel. The fee.would be designed to maintain the
fund at the level of $250 million. In addition to the industry fees,
furrd-assets-would include monies recovered from parties responsible
for spills and interest earned on any invested fund balance.

The fund would be available to pay claims for damages resultin
from any discharge of oil including (1) cleanup costs; %;s) persona
injury; (8) injury to, or destruction of, real or personal property; (4)
loss of use of any real dr personal property; (5) injury to, or destruc-
tion of, natural resources; (6) loss of use of natural resolrces; (7)
loss of profits or impairment of earning capacity resulting from dam-
age to property or natural resources; and (8) loss of Federal, State,

-or local governmental revenues for a period not to exceed one year.

The new Oil Spill Comgensation Fund would replace or absorb
other existing Federal funds relating to oil spill liability, including
the Offshore Oil Pollution Compensation Fund, the Trans-Alaska
Pipeline Liability Fund, the Deep Water Port Fund, and the section
311 revolving fund of the Clean Water Act.

Effective date
The amendment would be effective upon enactment.

2. Amendment No. 1965 (“Oil Pollution Liability and Compensa-
tion Act of 1980”)

Amendment No. 1965 (proposed by Senator Gravel) deals with
issues relating to the discharge of oil into navigable waters. It would
establish an “Qil Spill Liability Fund” to provide the funds necessary
for cleanup of, and compensation for damages resulting from, releases
of oil into the navigable waters of the United States or the high seas.

The fund would be constituted, in part, from a tax of 0.8 cents a

barrel on crude oil received at any U.S. refinery or exported from the——

United States and on petroleum products entered into the United
States. If the fund balance is $150 million or less on September 30 of
any year, the tax imposed during the following calendar year would
be 1.6 cents a barrel. Similarly, if the fund balance exceeds $250 mil-
lion on September 30, no tax would be imposed during the following

10)
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calendar year. The Secretary of Treasury also could impose a sur-
charge of up to 1.4 cents a barrel if necessary to retire the fund’s obli-
gations to the Treasury. N

In addition to the tax revenues, fund assets would include monies
recovered from parties responsible for spills, interest earned on any
invested fund balance, and any assets received from absorbed or re-
placed funds.

The fund would be available to pay claims for damages resulting
from any discharge of oil including (1) cleanup cosvs; (2) personal
injury; (8) injury to, or destruction of, real or pervonal property;
(4) loss of use of any real or personal property; (5) injury to, or
destruction of, natural resources; (6) loss of use of natural resources;

7) loss of profits or impairment of earning capacity resulting from

amage to property or natural resources; and (8) loss of Federal,
State, or local governmental revenues for a period not to exceed one
year. -
The new QOil Spill Liability Fund would replace or absorb other
Federal funds relating to oil spill liability, including the Offshore
Oil Pollution Compensation Fund, the Trans-Alaska Pipeline Lia-
bility Fund, the Deep Water Port Fund, and the section 311 revolving
fund of the Clean Water Act.

Effective date ,

The amendment would be effective for discharges occurring after
December 28, 1979. The taxes would be effective upon enactment.
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III. SUMMARY OF HOUSE OF REPRESENTATIVES
ACTION

A. H.R. 85—Comprehensive Oil Pollution Liability
and Compensation Act?

H.R. 85 deals with issues related to the discharge of oil and hazard-
ous chemicals into navigable waters. It would establish a Comprehen-
sive Oil-Pollution Liability Trust Fund and a separate Hazardous
Substance Pollution Liability Trust Fund for the purpose of providing
the funds necessary to expedite the clean-up of, and the compensation
for certain damages resu tinﬁ from, releases of oil or hazardous sub-
stances which may occur in the navigable waters of the United States _
or the high seas. Except for Treasury regulations, regulations issued
under this bill would be subject to a one-House veto.

Excise taxes and trust funds

H.R. 85 imposes excise taxes on crude oil, specified petrochemical
feedstocks, and specified inorganic substances, These excise taxes are
expected to raise $75 million a year from oil, $50 million from petro-
leum feedstocks and $25 million from inorganic chemicals. Revenues
from the excise tax on crude oil (1.3 cents a barrel) are to be deposited
into a new “Comprehensive Qil Pollution Liability Trust Fund,” the

roceeds of which can be used to finance cleanup costs and pay claims

or certain damages resulting from the discharge of oil into the navi-
gable waters of the United States. Similarly, revenues from the excise
taxes on petrochemical feedstocks ($1.18 a ton) and on specified inor-
ganic chemicals ($0.31 a ton) are to be d%posited into a new “Hazard-
ous Substance Pollution Liability Trust Fund,” the proceeds of which
can be used to finance cleanup costs and to pay certain claims arisin
from discharges of hazardous substances into the navigable waters o
the United States.

These new trust funds will absorb or replace other Federal funds
relating to oil and hazardous substance liabilitv—including the Off-
shore Qil Pollution Compensation Fund, the Trans-Alaska Pipeline
Liability Fund, the Deep Water Port Fund, and the section 311 re-
volving fund of the Clean Water Act. In addition to financing cleanup
and removal costs, hoth Trust funds could pay (1) claims for property
damage, (2) certain claims for loss of profits or impairment of earning
capacity, and (3) claims for destruction of natural resources (if the
claim is asserted hy the President or by a State). The Trust Funds
cannot borrow from the United States Treasury except that, to the
extent necessary to accomplish the purposes of the fund, each fund

2 H. Rept. 96-172, parts I, II, and III. This deseription refers to a substitute for
H.R. 85 printed in the Congressional Record for August 27, 1980 (pp. H8020-8040).
This substitute is made in order under the rule reported by the House Committee
on Rules.

(12)
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may borrow up to $75 million duing the first year of operation. No
claim against a Trust Fund constitutes an entitlement from the United
States?%alaims against a Trust Fund will be pai'able only to the extent
. the Trust Fund has assets in excess of a $30 million “cleanup reserve.”
Claims which are unpaid due to this reserve requirement will be
deferred until excise tax revenues become available to pay them. The
excise taxes will terminate after September 30, 1985,

In addition, the bill requires annual reports to the Congress by the
fSecsetary of the Treasury on the operation and status of the trust

undas. s

Effective daté

The provisions imposing excise taxes and establishing the trust
funds would be effective October 1, 1980. The excise taxes would
terminate after September 80, 1985. The liability and other provisions
with respect.to oil would be effective 180 days after enactment. Those
relating to hazardous substances would be effective upon enactment.

. Revenue effect

The excise taxes imposed under H.R. 85 would raise $138 million in
fiscal year 1981 and $150 million per year in fiscal years 1982-1985, as
shown in the following table. ‘

EstiMaTEp ReEVENUE Errecrs FroM Excise Taxes oN PETROLEUM
AND Seecrriep Cuemicars 1N H.R. 85

[Millions of dollars}

Fiscal years
1981 1982 1983 1984 1985

Excise tax on—

Petroleum_ __ . ______________ 69 75 — 75 75 75
Petrochemical feedstocks. ___ __ 46 50 50 50 50
Inorganic feedstocks_...___... 23 25 25 25 25

Total .. _____ [ 138 150 150 150 150
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B. H.R. 7020—Hazardous Waste Containment Act:

Trust fund purposes
H.R. 7020 creates 3 Hazardous Waste Response Trust Fund to
address the release of hazardous waste from inactive waste sites to
_land, air, or ground water. The bill does not deal with the releasc of
oil or other pollutants into the navigable waters of the United States.
The trust fund may be used, to the extent frovided in appropriations,
to pay for (1) containment or removal of hazardous wastes released
or in danger of being released into the environment, (2) emergency
assistance to minimize the damages resulting from the release or threat
of release, and (3) the reimbursement of expenses incurred in cleanup
--of hazardous waste releases. Rules for liability are provided, and the
trust fund may seek to recover its expenses from responsible parties.
In addition, the bill as amended requires annual reports to the
Congress by the Secretary of the Treasury on the operation and status
of the trust fund. ‘

Trust fund revenues :
The trust fund would be constituted from excise taxes, appropria-
tions, and from recoveries from, and penalties imposed on, persons
liable for the release of hazardous wastes. An estimated $1.2 billion
would go into the trust fund over a 4-year period. Appropriations to
the trust fund in the amount of $300 million over 4 years would be
authorized. The remaining $900 million would be raiseg by excise taxes
on crude oil, specified petrochemical feedstocks and specified inorganic
substances. These excise taxes are expected to raise $164 million in
fiscal year 1981 and $179 million per year in fiscal years 1982 through
1985 as shown in the table below.

EstiMaTED REVENUE EFFEcTs FrOM Excise Taxes oN PETROLEUM
AND SpeciFiep CHEMICALS IN H.R. 7020 -—

—— [Millions of dollars]
- Fiscal years
1981 1982 1983 1984 1985

Excise tax on—

Petroleum._ . __ . ________. 32 735 36 35 35
Petrochemical feedstocks. .. ... 99 108 108 108 108
Inorganic feedstocks. ... ___. 33 36 36 36 36

Total - o oo 164 179 179 179 179

Effective date
The excise tax and other provisions of H.R. 7020 would be effective
October 1, 1980. The excise taxes would terminate after September 30,
1985, and payments out of the trust fund would be prohibited after
September 30, 1985, unless further actions are taken by the Congress.

1H, Rept. 96-1018, parts I and I1. This description refers to the bill as amended
by the Committee on Ways and Means,
(14)
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IV. ADMINISTRATION PROPOSAL

The Administration’s proposal for a comprehensive fund (or “super-
fund”) to compensate for environmental damages from hazardous

- discharges is substantially embodied in S. 1341 (introduced by re-

quest). The bill would create an “Oil, Hazardous Substances and
Hazardous Waste Liability Fund,” that would be used, to the extent
provided in appropriations, to pay for cleanup costs; and, in the case
of spills, (1) damages resulting from injury to, or destruction of, real
or personal property; (2) damages resulting from injury to, or
destruction of, natural resources; and (3) damages resulting from loss
of opportunity to harvest marine life due to injury to, or destruction
of, natural resources.

The fund would be constituted from $1.625 billion in fees and ap})ro-
priations (over a 4-year period), from recoveries from, and penalties
imposed on, persons liable for releases of oil and hazardous substance,
and from amounts presently held in other environmental funds that

—_would be merged into the single fund contemplated in the bill. Appro-

priations to the fund in the amount of $325 million over 4 years ($50
million in fiscal 1981) would be authorized.

The Secretary of the Treasury would be required to impose fees —

(within specific limits) on oil refiners and exporters, petrochemical
feedstock suppliers, and suppliers of inorganic elements and com-.
pounds to generate $1.3 billion in revenue over a 4-year period ($200
million in fiscal 1981). The precise amount of the fee with respect to
any particular substance would be set by regulations prescribed by the
Secretary of the Treasury. Assessment and collection of the fees would
be accomplished by the Treasury and the Internal Revenue Service
under the same rules as apply in assessment and collection of manu-
facturers excise taxes.

The fee and-ether provisions of S. 1341 would become effective
with the first month beginning on or after the 180th day after enact-
ment, and would be the subject of a comprehensive report to Congress
within three years of the effective date.

(15)



State Oil Spill Liability Funds

APPENDIX

i

State Authorizing State statute = Fund name Method of financing Size of fund
Alaska_ ____________ Alaska Statutes, Title Oil Mitigation Annual risk charge,  $30 million.
22, 46.03.50 et. seq. Coastal Protection penalties, appropria-
Fund Account. . tions. .
California___________ California Codes, State Water Pollution Appropriations, crim-  No established
_ 13440. Cleanup and Abate- inal and civil size.
_ , __ment Account. assessments. r E
Florida_____________ Florida Statutes Florida Coastal Excise tax of 2 cents  $35 million.
Annotated, Protection Trust. per barrel, plus ‘
14:376.11. registration fees,
penalties, judgments. .
Maine______________ Maine Revised Stat-  Maine Coastal Annuasl] license fees $4 million.
utes Annotated, Protection Fund. based on Y4 cents
Title 38, 551. per barrel. - )
Maryland__________. Maryland Code Anno- Maryland Oil Disaster Annual fees ranging $1 million.
tated, Natural Containment, from $250 to $5,000.
Resources, 8:1411. Cleanup and Con-
tmgency Fund. .
New Jersey___.______ New Jersey Statutes New Jersey Cpill Com- 1 cent per barrel. _____ $25 million.
Annotated, C.23: pensation Fund. '

-~ 11a-3.



New York Naviga-
tion: 180. j

North Carolina Gen-
31 Statutea 143-

Oregon Revised Stat-
utes, 468.810.

Texas Code Anno-
tated, Water,

26. 265. '

Virginia Code 62.1-
;44.34:2.7 (1978
Com Supp.).

Washington Revised
Code, 90.48.390.

New York Environ-
mental Protection °
and Compensation
Fund

0il Pollution Protec-
tion Fund.

Oil Spillage Control
Fund.

Texas Coa,stal Protec-
tion Fund.

Oil Spill Contingency
Fund.

Coastal Protection
Fund.

1 cent per barrel fee_ _ _

Penalities and a pro-
priations fun

All penalties. _________
Appropriations....____._

Appropriations. _______

Civil penalties, fees,
charges, and 1 cent
per gallon from

marine use refund.

$25 million.

No established
size.

No established
size.

$5 million.

No:established
size.

No established
limit.

Source: Library of Congress, Congressional Research Service, March 1979.
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" Senator MoyNIHAN. The Committee on Finance is holding today
a formal hearing on a bill not as yet referred to the committee, but
which is clearly within the committee’s jurisdiction, the Hazardous
- fS.ubstance, Pollution, and Liability Act, also known as the ‘“Super-
und.” '

Today is Rosh Hashanah, and it may be that there are persons
who would have wished to testify at today’s hearing and are not in
conscience able to do so. If there are such, a second hearing will be
held by the committee.

I have the honor to serve both on the Committee on the Environ-
ment and Public Works and the Finance Committee, and the meas-
ure before is one of which I am a cosponsor in the company of the
distinguished author and leading advocate of the measure, Senator
Culver, who will appear before us shortly.

cord as if read. »

‘ Senator MoOYNIHAN. Senator Roth, good morning to you, and
Senator Chafee. Do you gentlemen have statements that you would
like to make at this point?

Senator RorH. Mr. Chairman, as .he Finance Committee begins
consideration of superfund legislation, I want to emphasize my .
belief that it is urgently important for us to enact legislation to
clean up hazardous waste sites. I believe Congress can and must
fashion legislation to clean up the old hazardous waste sites which
are causing risk and harm to the environment and to individuals.

I believe Congress can and must fashion legislation to protect the
American people from the release of hazardous substances aban-
doned in inactive waste sites and spills. Furthermore, I believe we
can and must enact legislation to resolve the question over who has
the responsibility for cleaning up the hazardous waste sites. In this
regard we must enact legislation which holds particularly account-
able those companies and individuals which are responsible for the
sites and spills.

I believe that it is important for this legislation to-be carefully
considered and enacted. We must enact a law which takes into

-—account both the environmental and economic consequences.

Therefore, in my judgment, it it most important to develop legis-

.. lation that cleans up the hazardous sites and spills, protects unsus-
pecting individuals from the dangers of such sites, and allows for
the continued growth of an industry which employs hundreds of
_thousands of people, which is facing increased foreign competition,
and which is already facing the same problems threatening our
other basic industries, such as autos and steel.
you, Mr. Chairman.

Senator MoYNIHAN. Thank you, Senator Roth.

Senator Chafee.

Senator CHAFEE. Mr. Chairman, first I would like to join in your
welcome of Senator Culver who on our Environment and Public
Works Committee has been the Frime mover of this legislation of
which F-am a cosponsor. He had labored and done a splendid job in
moving this along. »

I have a statement, Mr. Chairman, which I am going to submit
for the record.

[The prepared statement of Senator Chafee follows:]

< —
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OPENING REMARKS
SEN. JOHN H. CHAFEE (R-R.I.)

COMMITTEE ON FINANCE HEARING

SUPERFPUND LEGISLATION (S. 1480) -

A lot of people are saying that Congress has run amuck, that we
are rushing headlong and misinformed into passing an ill-advised piece
of hazardous substance legislation. It is said that if we could "just
get past the emotions of upcoming elections, the Members could take
a better look at whether legislation is truly needed to deal with.— ~
hazardous waste sites and spills.”

In other words, we should wait.

I respectfully disagree. I serve on the Senate Committee on
Environment and Public Works and have since 1977. We have spent the
better part of the last three years examining oil and hazardous spill
legislation.

Three years is not exactly rushing into something =~ ig fact, I
suspect it is rather slow in the eyes of the millions of citizens who
are waiting for the Congress to do something abcut the wastes seeping
into their water supplies and the toxic materials exploding on
railcars and being dumped into our streams.

The time has come to pass a superfund bill.

It is true that we have public laws that deal with many
environmental problems. The regulations to carry out these laws are
awesolme, to say the least. But there are gaps, serious gaps, in
existing laws -~/ such as the hundreds, perhaps thousands, of abandoned
waste sites, for which no remedy has yet been legislated.

I suspect that we are only beginning to attempt to deal with
what is really buried or otherwise present in our land and water. The
most sobering thought, as we act on the policy for dealing with
hazardous substances, is that our decision now affects generations to
come, If we fail to act, the number of abandoned sites and the effects
of spills will increase a hundred-fold.

The Environment and Public Works Committee -- and indeed, the
entire Senate -- passed an oil and hazardous spill bill (S. 2083) in
1978. We were not able to get final legislation with the House before
adjournment. Especially in light of Love Canal and other tragedies,

. Environment and Public Works spent all of 1979 and half of 1980
developing a hazardous waste site and spill bill (S. 1480), which has
been approved by that committee and part of which is the subject of
these two days of hearings in the Finance Committee.

for more information contact David A. Narsavaqe, Press Seaetary (202) 204-6167.



91

-2-

~ We are here to examine the fee system that will provide, along
with federal appropriations, the funds for the Hazardous Substance
Re-ponse Fund (superfund). S. 1480 establishes a fee on petrochemical
feedstocks, crude oil and certain inorganic materials. That fee is
responsible for seven-eighths of the revenues to the fund. The other
one~-eighth would come from federal appropriations.

The Environment Committee allowed for the fee to be graqﬂhted at
a future date, on the basis of spill and waste contribution experience.
Other actions were also taken in the committee tc handle particular
problems,and I assume we will hear further suggestions this morning
on additional changes to the fee.

I am not here to say that S. 1480 is perfect. There are concerns
which remain and should be debated on the Senate floor. Many of those
concerns deal with sections of the legislation that are not the
subject of these Finance Committee hearings.

But I do know one thing. The fear that is present among people
back home is astounding. And our capability to clean up spills and
gites, restore damaged resources, and compensate victims is dismal.
This is8 not a new issue. We have wrestled with it for years. Xt
is time to move.

* * ]

Senator CHAFEE. Just let me say that a lot of people are saying,
let’s slow down, let’s take our time. This is an emotional issue that
we are rushing ahead on. I would like to say, to review the bidding,
that on the Environment and Public Works, where both you and I
and Senator Culver sit, this matter has been considered since 1977.
We spent-3 years of hearings on examining oil and hazardous
waste spill legislation. So I don’t think that 8 years is exactly
rushing into anythini.

I personally feel that it is time that we move ahead with this
_ legislation. The time has come to pass the superfund bill. The

problems out there are. getting worse. I, myself, consider this one of
the more serious problems that face our Nation on the domestic
side in the balance of this century. Indeed, I don’t see that it is
going to go away. It is going to get worse. .

The spills or the dumps such as Love Canal have received a great
deal of publicity, but there are scores of others all over the country
that have not received the attention which are just as pernicious as
the Love Canal situation.

So I am delighted that we are moving ahead with these hearings,
and I commend you for holding them, Mr. Chairman.

Senator MoyNIHAN. Thank you. ~

May I join you in that last remark. We have before us a number
or reports from the Environmental Protection Agency on a whole

e of hazardous waste sites that are, in many res , similar
to the Love Canal. Among them is the Stump Gap k area in
West Point, Ky. There is also the rather dramatic site, the Valley
-of the Drums, in Bullit County, Ky., and many others that are
quually ‘as dangerous.

would like $0 emphasize a point that Senator Chafee has made.

If the Love Canal was an event that shocked the Nation into the

ition of this (rroblem and the moving of this legislation, I

think that it would be equally a shock if the Congress, having
gotten this far, failed to complete its work on this bill.

This fégla test of the institution and a test of its leadership. We
know full well there are persons who are hoping that this legisla-

<~ ==
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tion will be killed by the clock, and the clock is runnin%.elf they
succeed, we will have failed, and I hope the Congress will be put on
notice. At least this is the judgment of the members of this com-
mittee.

Senator Bradley, welcome, sir.

Senator BRaDpLEY. Thank you, Mr. Chairman.

I would like to reemphasize your sentiments about the need to
get a superfund bill out of this Congress. If Love Canal was the
event that shocked the American public as to the need of a super-
fund, the fire in Elizabeth, N.J., last spring at Chemical Control
Corp. only reaffirmed the fears, or confirmed the fears of the
American people that there is a toxic time bomb ticking across this
country, in undisclosed and enormous numbers of sites, and that it
is the fundamental responsibility of government to protect the
public health and safety of the American people.

This is what this bill is directed toward. I compliment you on the
hearings. I wish they could have been on another day, but I under-
stand fully that this was our only opportunity. I look forward to
the hearin%.«

Senator MoyNIHAN. Thank you, Senator.

Senator Dole, we welcome you this morning..

Senator DoLE. I did want to make an appearance. I will not be
able to stay for the entire length of the hearing. There is another
matter going on in Kansas that I must attend to, the elections.

Senator BRADLEY. I thought that it was the harvest.

Senator DoLe. No. '

I think, as you have already expressed, the best thing to do now
is to get on with the hearing, and I will stay as long as I can.
Senator MoyNIHAN. Thank you. -

Senator Baucus.

Senator BAaucus. I have no comments.

Senator MoyNIHAN. Our first witness is our colleague and friend,
the most distinguished Senator from Iowa, Senator Culver.

Would you come forward, sir. This is legl'.ilslation with which you,
have been associated as the chairman of the Reseource Protection
Subcommittee of the Committee on Environmental Public Works.
No one knows it better than you, and no one is more fitted to open
these hearings.

We welcome you to the committee, sir.

STATEMENT OF SENATOR JOHN C. CULVER, U.S. SENATOR
FROM THE STATE OF 10WA

Senator CuLverR. Thank you very much, Mr. Chairman, and
mcIembers of the gfpﬁ_xtt%ehm " his
am very grateful for this opportunity to ap this morning to
sApetak to you on S. 1480, the E‘nvironmental mergency Response
ct. -

The Committee on Environment and Public Works reported this
bill out on July 11 of this year by a vote of 11 to 1, after 11 days of
hearings and 17 days of markup.

As the principal sponsor of tgnis legislation, and as the chairman
of one of the two subcommittees that participated in drafting it, I
deeply appreéciate this opportunit;y to review with the Senate Fi-
nance Committee the provisions of and the need for this bill.



1 am appearing today not only to discuss the legislation, but, Mr.
Chairman, also to announce that Senator Stafford, Senator Heinz,
and I are releasing a report from the Surlg‘eon General of the
United States which concludes that toxic chemical releases are
creating a major and growing national health problem. The imple-
mention of existing environmental laws will not be enough to
prevent this pmhle\;lﬁ from getting worse, the Surgeon General
concludes. I would like copies of this report to be made a part of
my statement here this morning.

e purpose of this bill is to provide a way for the Government
to rapidly clean up and mitigate chemical disasters, to assure in-
jured victims prompt and adequate compensation, and to create
incentives for both a high standard of care and for a responsible
party to clean up its own releases.

Mr. Chairman, as a result of your own extremely valuable par-
ticiﬁation in its drafting, you are aware of the four basic elements
of the legislation.

First, it makes those who release hazardous substances strictly
liable for cleanup costs, mitigation and third-party damages. Thus
it assures that the cost of chemical poison releases are borne by
those responsible for the releases. -

Second, the bill establishes broad Federal response authority and
a fund to clean up and mitigate damages where a liable party does
not clean up or cannot be found.

Third, the bill provides an opportunity through the courts and a
more limited opportunity through the fund for victims to receive
prompt and adequate compensation for losses and injuries where
the responsible party has not settled the claim.

Fourth, the fund is financed by those industries and consumers
who profit from products and services that are associated with the
hazardous substances which impose risks on society.

A little more than 2 years ago, the dangers posed by chemical
dump sites began to intrude into the national consciousness as a
result of the problems at Love Canal, but the magnitude of the
problem, as you, Mr. Chairman, have already alluded to, goes far
beyond that one site.

EPA has documented damages at 250 known hazardous chemical
dump sites. Chemical contamination of ground water has been
found at 130 of these sites. The only major water supply for the
eastern third of my own State of Iowa has been threatened by
leaking waste along the Cedar River.

The Committee on Environment and Public Works has become
aware that the scope of toxic chemical releases is far broader than
dump sites, and that the impact of these releases is much more
pervasive than the health problems suffered by communities
around dump sites alone.

Among the major incidents have been the kepone release which
contaminated the James River in Virginia, closing a $2 million a
year commercial fi$hing ground; the PCB dumping that decimated
commercial fishing in the Hudson just when it was coming back
from other pollution problems; and the sacrifice of about $100
million of livestock and dairy products due to contamination of
cattle feed in Michigan.
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Other instances of chemical contamination have recently oc-
curred. In water-short California, 52 wells supplying water to
nearly 400,000 residents of the San Gabriel Valley were found to
contain up to 600 parts per million of TCE which is poisonous and
causes cancer. Just last month, 40 square miles of fishing grounds
were closed due to a PCB spill in St. Bernard’s Parish, La.

Because of the number of incidents like these, the Senate decided
in the last Congress that a much larger fund, financed primarily by
industry, was needed to respond to spills and to pay some victim
damages.

The chemical industry has downplayed these individual inci-
dents, and at one time the Chemical Manufacturers Association
testified that the Environmenal Protection Agency had evidence of
only 60 chemical spills per year in its files.

Our committee asked the Environmental Protection Agency to
search its files and verify what evidence was actually there. Last
January we received documentation of 3,076 voluntarily reported
hazardous substances spills in the 2-year period betwe=n October
1977 and September 1979.

The chemical manufacturers have said that the real problem is
just so-called orphan dump sites, and in one press release said that
only 431 sites across the Nation were potentially hazardous. But
the EPA has cataloged nearly 6,000 disposal sites where furiher
investigation is needed and is adding 200 more each month.

A survey by Congressman Eckhardt, in which the Nation’s 53
largest chemical companies cooperated, found 1,100 disposal sites
holding about 100 million tons of chemical waste which are not
subject to any regulatory control under existing law.

The Committee on Environment and Public Works also sought to
document actual damages which have occurred due to mishandling
of chemicals. At the request of former Senator Muskie, the Library
of Congress compiled a 246-page catalog titled ‘“Research Losses
from Surface Water, Groundwater, and Atmospheric Contamina-
tion.”

This catalog of damages, Mr. Chairman, identifies thousands of
well closings or major fill kills as a result of chemical contamina-
tion. The catalog cited estimates that half of the potential fishing
in the Great Lakes is lost annually due to contamination-related
curtailments. The Hudson, the Susquehanna, the James, the Dela-
ware, and the Shenandoah Rivers, among others, are very seriously
polluted by chemicals.

Moreover, this catalog did not include agricultural losses result-
ing from feed contamination, or contamination of livestock or food.
Food losses were discussed in another report, ‘“‘Environmental Con-
taminants in Food,” issued by the Office of Technology Assessment
last December. Only six States responded to OTA’s question about
economic losses due to food contamination. Those six States, howev-
er, ‘(x;sported a staggering $282 million in losses over a 10-year
period.

The most important concern of this bill, Mr. Chairman, is the
effect that chemical releases are having on public health. The
Surgeon General’s report that Senator Stafford, Senator Heinz, and
I are releasing today was requested on April 25, 1980. The Under
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Secretary of Health and Human Services, Nathan Stark, said in his
letter transmitting the Surgeon General’s report:

The Surgeon General helieves that, while at this time it is impossible to deter-
mine the dpreclse dimensions of the toxic chemical problem, it is clear that it is a
major an wing health problem. We believe that toxic chemicals are adding to
the disease burden of the United States in a significant, although as yet ill-defined
way. In addition, we believe that this problem will become more manifest in the
years ahead. We believe the magnitude of the public health risk associated with
toxic chemicals will continue to increase until we are successful in controlling the
introduction of these chemicals into our environment.

Further, the Surgeon General writes:

It is our belief that full implementation of recent environmental control legisla-
tion will sharply reduce the introduction of toxic chemicals and subsequently the
exposure of our people to such chemicals. We believe, however, that through this
decade we will have to confront a series of environmental emergencies. Control of
the future introduction of chemicals will not in itself be sufficient to address this
major health problem. Serious efforts will have to be made to provide for the
identification and cleanup of existing sources of toxic chemical contamination.

In summary, Mr. Chairman, our committee documented that at
least 3,076 chemical spills have occurred during the past 2 years;
that EPA is investigating nearly 6,000 dumping grounds as suspect-
ed or known hazards to public health or resources; and that thou-
sands of impoundment are potential threats to water supplies.

The public health is being damaged, irrepiaceable water supplies
are being lost, and hundreds of millions of dollars worth of crops,
livestock, and foodstuffs are being rendered inedible by mishan-
dling of chemicals and their wastes.

To meet these problems, the Committee on Environment and
Public Works has reported out S. 1480. In considering the revenue
aspects of this bill, I urge that the members of the Committee on
Finance keep a number of points in mind.

First, this bill does not duplicate existing Federal law. The envi-
ronmental laws on the books seek to control certain types of spe-
cifically designated pollutants through regulaticn. With respect to
emergency response and cleanup, existing laws provide only for
limited Government response to spills into surface waters.

Senator MoYNIHAN. Senator Culver, would you let me interrupt
for a question at this point.

You recall our shock when the Love Canal events unfolded and
our scurrying through the statute books, to find a mechanism that

would enable the Federal Government to respond quickly and effi- -

ciently by providing financial aid to that area. We essentially were
not able to do so, were we?

Senator CuLvER. That is certainly correct, Mr. Chairman. Both
the confusion with regard to bureaucratic authority to move into
an emergency situation and give it direction and control, and as
you pro%erly suggested in terms of having available resources to
deal with that particular emergency at appropriate levels of gov-
ernment.

Senator MoYNIHAN. If Love Canal were to appear today, and this
bill were on the books, and the funds were in place, we could
respond in the precise way that we could not 2 years ago.

nator CULVER. That is correct.

Mr. Chairman, you might also recall that in Love Canal the
cleanu¥ costs were estimated to be immediately in the neighbor-
hood of $30 million, but we have outstanding law suits in excess of

~
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$2.5 to $3 billion currently pending in that same situation. It was

estimated on the occasion of our hearings that for $4 million, if the

proper steps were taken at the outset for adequate protection from

téhe wlaste involved, there would never have been a problem at Love
anal.

Mr. Chairman, to meet these problems, we have proposed S.
1480, and as I indicated, this legislation does not duplicate existing
I'ederal law. The appropriated fund of $35 million has proven to be
insufficient in that limited area where Government response is
available for spills into surface waters.

Second, S. 1480 is not a regulatory bill and I think that this is an
important aspect and a feature that I thirnk is very laudable and
desirable. It does not provide for setting national regulatory stand-
ards. It comes.into effect only when the parties responsible have
failed to take appropriate action, and harm has occurred or is
threatened to occur.

Third, this bill does not impose significant new costs on our
economy. The costs that it addresses are already being borne today
by victims and by the Federal, State, and local governments. The
effect of this bill is to shift these costs to those segments of indus-
try that have exposed society to these costs, and to consumers of
the products that pose these threats.

The Committee on Environment and Public Works heard testi-
mony from victims, state attorneys general, and private tort attor-
neys indicating that victims are routinely left totally without com-
pensation for damage, or are forced by high court costs to settle for
small fractions of their actual damages.

This testimony was disputed by the chemica! industry, and there-
fore we asked the Library of Congress to commission an independ-
ent study of compensation for toxic substances damage. In the
course of this study thousands of incidents were revealed, and six
were selected for detailed followup. I would like to read from the
conclusion of that study, and I quote:

The legal mechanisms in the states studied are generally inadequate for redress-

ing toxic substances related harms. Traditional tort laws present substantial bar-
riers to recovery.

The bill provides, therefore, two ways for a victim to obtain
compensation for damages. One of these is a limited access to the
fund for certain kinds of damages. These are out-of-pocket medical
expenses for up to 6 years after discovery of the ailment, 2 years of
compensation for wages lost due to personal injury from a hazard-
ous substances release, and losses of food producers and processors
as a result of hazardous substances releases.

Second, a victim may sue in court. The chemical industry has
sought to characterize this access to Federal court as unprecedent-
ed or uncommon. This is not correct. At least 36 other laws give
plaintiffs access to Federal courts.

The bill also creates a 6-year fund totaling $4.1 billion to finance
Government response to releases of hazardous substances where
industry is not responding. Two-thirds of the funds would be re-
served for emergency response and remedy of releases. The remain-
ing one-third would be available to compensate victims.

e fund would be financed by a combination of industry fees
and appropriations in the ratio of $7 in fees for each $1 of appropri-
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ation. After 6 years, no additional fees could be collected or moneys
appropriated without congressional reauthorization.

her sources of revenue to the fund would include costs recov-
ered from liable parties, interest earnings and a small transfer of
funds from the existing appropriated funds under section 311 of the
Clean Water Act.

The Chemical Manufacturers Association has called a fund of
this size excessive. Unfortunately, Mr. Chairman, it is not exces-
sive, I wish that it were. In fact, based on our most recent informa-
tion, it appears to be insufficient to even remedy the releases likely
to be found at hazardous waste sites that EPA is now currently
investigating.

The chemical industry has seriously underestimated the cost of
responding to the average hazardous waste site. It has significantly
understated the number of such sites requiring Government re-
sponse, and it has ignored the need to respond to releases of
hazardous substances from spills or other chemical incidents.

The chemical companies have also said that to have seven-
eighths of the funds come from the industry is punitive. To the
contrary, Mr. Chairman, it is based on a simple principle of equity.
Those segments of industry and consumers who benefit from com-
merce in hazardous substances, that is those who really impose the
risk initially on society, should properly respond to releases of
these hazardous substances. Taxpayers are too often sent the bill
for problems they, in fact, did not create.

The chemical industry has also argued that it is unfair for
today's industry to pay for past practices of others. Every congres-
sional committee that has considered this legislation so far has
rejected this premise. Indeed, Congressman Eckhardt, and a second
survey by the Congressional Research Service have found that the
bulk of the firms doing commerce in hazardous substances today
are the same firms that were in business 10, 20, and even 30 years
ago, also some mergers have occurred and names have changed.

Finally, the actual impact on the chemical industry, Mr. Chair-
man, is substantially less than seven-eighths of the fund. Because
the industry’s share is tax deductible, the general taxpayer share
works out after taxes to 52 percent of the fund, and the industry’s
share to only 48 percent of the fund.

In selecting an industry fee system from among five major alter-
natives, the Environment and Public Works Committee attempted
to achieve the best balance of five objectives. These are: equity,
rapid implementation, legal defensibility, administrative simplicity,
and minimum economic impacts. The committee report addresses
each of these points in detaif

Finally, the fee system includes several important limitations
and conditions, and no major economic impacts have been identi-
fied. According to the Congressional Budget Office, which our com-
mittee asked to study the fee system, ‘“The effect of the fees on
?rices and production volumes of final products is small, and the
ee should have at most a very small impact on the GNP, the price
level, or unemployment.”

Mr. Chairman, the Committee on Environment and Public
Works welcomes and greatly appreciates the interest of the Fi-
nance Committee in the revenue issues contained in section 5 of
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this bill. Our committee has considered this issue, as has been
pointed out by Senator Chafee and others, for over a year. Its
predecessor was passed by the Senate during the 95th Congress.
Before reporting this bill, the committee agreed on more than 25
significant amendments. .

I respectfully urge the committee to resist modifications beyond
the revenue provisions of this bill, and to join with my committee
in resolving any other issues on the Senate floor, where all Mem-
bers may participate in the debate.

Finally, Mr. Chairman, I want to emphasize that time is of the
essence. We have heard many times that Love Canal is a national
tragedy. It is not a national tragedy, Mr. Chairman, in all due
respect, it is a human tragedy, and none of us can go back to our
respective States and say that we will not find a smaller version of
Love Canals invading someone’s backyard.

The bill must come to the floor as quickly as possible, if we are
to be able to respond to this overwhelming public expectation and
need. I am greatly appreciative, Mr. Chairman, for the opportunity
to appear here today, and for your recognition of my time pressure
this morning.

[The prepared statement of Senator Culver follows:]

STATEMENT OF SENATOR JOHN CULVER

Mr. Chairman and members of the Committee on Finance, thank you very much
for this opportunity to speak to you today on S. 1480, “The Environmental Emergen-
cg Response Act.” The Committee on the Environment and Public Works reported
t iskbill on July 11 by a vote of 11-1, after 11 days of hearings and 17 days of
markup.

As the prinicipal sponsor of this bill and as chairman of one of the two subcom-
mittees that drafted it, I deeply appreciate this opportunity to explain the provi-
sions of—and need for—this bill.

I am appearing today not only to discuss the bill, but also to announce that
Senators Stafford, Heinz and | are releasing a report from the Surgeon General of
the United States which concludes that toxic chemical releases are creating a major
and growin7 national health problem. The imglementation of existing environmen-
tal laws will not be enough to prevent this problem from getting worse, the Surgeon
General concludes. Copies of this report are being made available to the news media
this morning.

The purposes of this bill are to provide a way for the government to rapidly clean
up and mitigate chemical disasters, to assure injured victims prompt and adequate
compensation, and to create an incentive for both a high standard of care and for a
responsible party to clean up its own releases.

he bill has four basic elements to achieve its goals. First, it makes those who

release hazardous substances strictly liable for cleanup costs, mitigation and third-

arty damages. Thus, it assures that the costs of chemical poison releases are borne
y those responsible for the releases.

Second, the bill establishes broad federal response authority and a fund to clean
up and mitigate damages where a liable party does not clean up or cannot be found.

Third, the bill provides an opportunity through the courts, and a more limited
opportunity through the fund, for victims to receive prompt and adequate compen-
sation for losses and injuries where the responsible party has not settled the claim.

Fourth, the fund is financed by those industries and consumers who profit from
products and services associated with the hazardous substances which impose risks
on society.

A little more than two years ago, the dangers posed by chemical dumpsites began
to intrude into the national consciousness as a result of the problems at Love Canal.
But the magnitude of the problem goes far beyond that one site. EPA has document-
ed damages at 250 known hazardous chemical dumpsites. Chemical contamination
of groundwater has been found at 130 of these sites. The only major water supply
fRo_r the eastern third of Iowa has been threatened by leaking waste along the ar

iver.
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~—__  The Committee on Environment and Public Works has become aware that the
scope of toxic chemical releases is far broader than dumpsites, and that the irzm‘ract
of these releases is much more pervasive than the health problems suffe by
communities around dumpsites.

Among the major incidents have been: The kepone release which contaminated
the James River 1n Virginia, closing a $2 million a year commercial fishing ground;
the PCB dumping that decimated chemical fishing in the Hudson just when it was
coming back from other pollution problems; and the sacrifice of about $100 million
in livestock and dairy products due to contamination of cattle feed in Michigan.
Other instances of chemical contamination have recently occurred. In water-short
California, 52 wells supplying water to nearly 400,000 residents of the San Gabriel
Valley were found to contain up to 600 parts per million of trichloroethylene (TCE)
which is poisonous and causes cancer. Just last month, 40 square miles of fishing
grounds were closed due to a PCB spill in St. Bernards's Parish, Louisiana. Because
of the number cf incidents like these, the Senate decided in the last Congress that a
much larger fund, financed primarily by industry, was needed to respond to spills
and to pay some victim damages.

The chemical industry has downplayed these individual incidents, and at one time
the Chemical Manufacturers Association testified that the Environmental Protec-
tion Agency had evidence of only 60 chemical spills per year in its files. Our
committee asked EPA to search its files and verify what evidence was actually
there. Last January, we received documentation of 3,076 voluntarily-reported haz-
gerdoixg’z ;ubstance spills in the two-year period between October, 1977 and Septem-

r, )

The chemical manufacturers have said that the real problem is just so-called
‘“orphan” dumpsites, and in one press release said that only 431 sites across the
nation were ‘“potentially hazardous.” But the EPA has catalogued nearly 6,000
dispo?lal sites where further investigation is needed, and is adding 200 more a
month.

A survey by Congressman Eckhardt, in which the nation’s 53 largest chemical
companies cooperated, found 1,100 disposal sites, holding about 100 million tons of
chemical wastes which are not subject to any regulatory control under existing law.

The Committee on the Environment and Public Works also sought to document
actual damages which have occurred due to mishandling of chemicals. At the
request of former Senator Muskie, the Library of Congress compiled a 246-page
catalogue titled ‘‘Resource Losses from Surface Water, Groundwater, and Atmos-
pheric contamination.”

This catalogue of damages identifies thousands of well-closings or major fish kills
as a result of chemical contamination. The catalogue cited estimates that half of the
potential fishing in the Great Lakes is lost annually due to contamination-related
curtailments. The Hudson, Susquehanna, the James, the Delaware, and the Shenan-
doah Rivers, among others, are seriously polluted by chemicals.

Moreover, the catalogue did not include agricultural losses resulting from feed
contamination, or contamination by livestock or food. Food loeses were discussed in
another report, “Environmental Contaminants in Food,” issued by the Office of
Technology Assessment last December. Only six states responded to OTA’s question
about economic losses due to food contamination. Those six states reported a stag-
gering $282 million in losses over a 10-year period.

The most important concern of this bill is the effect that chemical releases are
having on public health. The Surgeon General’s report that Senator Stafford and I
are releasing today was retﬁxested on April 25, 1980. The Under-Secre of Health
and Human Services, Nathan Stark, said in his letter transmitting the Surgeon
General’s report:

“The Surgeon General believes that, while at this time it is impossible to deter-
mine the precise dimensions of the toxic chemical problem, it is clear that it is a
major and fowmg health problem. We believe that toxic chemicals are adding to
the disease burden of the United States in a significant, although as yet, ill-defined
way. In addition, we believe that this problem will become more manifest in the
years ahead . . . We believe the magnitude of the public health risk associated with
toxic chemicals will continue to increase until we are successful in controllirg the
introduction of these chenicals into our environment.

It is our hope and belief that full implementation of recent environmental cuntrol
legislation will sharply reduce the introduction of toxic chemicals and, su uently,
the exposure of our ﬂ:ople to such chemicals. We believe, however, that through
this decade we will have to confront a series of environmental emergencies . . .
Control of the future introduction of chemicals will not in itself be sufficient to
address this major health problem. Serious efforts will have to be made to provide



100

for the identification and clean-up of existing sources of toxic chemical contamina-
tion.”

In summary, Mr. Chairman, our committee documented that at least 3,076 chemi-
cal spills have occured during pg:xte«rast two years; that EPA is investigating nearly
6,000 dumping grounds as sus or known hazards to public health or resources;
end that thousands of impoundments are potential threats to water supplies. The
ﬁublic heelth is being damaged, irreplaceable water supplies are being lost, and

undreds of millions of dollars worth of crops, livestock, and foodstuffs are being
rendered inedible by mishandling of chemicals and their wastes.

To meet these problems, the Committee on Environment and Public Works has
reported out S. 1:80, “The Environmental Emergency Response Act.” In considering
the revenue aspects of this bill, I urge that the members of the Committee on
Finance keep a number o1’ points in mind.

First, this bill does not duplicate existing federal law. The environmental laws on
the books seek to control certain types of specifically designated pollutants through
reﬁulation. With respect to emergency response and clean-up, existing laws provide
only for limited government response to spills into surface waters. The appropriated
fund of $356 million has proven to be insufficient, even with this narrow scope.

Second, S. 1480 is not a regulatory bill. It does not ﬁrovide for setting national
regulatory standards. It comes into effect only when the parties responsible have
failed to take appropriate action, and harm has occured or is threatened.

And third, this bill does not impose significant new costs on our economy. The
costs that it addresses are already being borne by victims and by the federal, state
and local governments. The effect of this bill is to shift these costs to those segments
of industry that have exposed society to these costs and to consumers of the

roducts that pose thess risks. The Committee on Environment and Public Works

eard testimony from victims, state attorneys general and private tort attorneys
indicating that victims are routinely left totally without compensation for damage,
or are forced by high court costs to settle for small fractions of their actual
damages. This testimony was disputed by the chemical industry. Therefore, we
asked the Library of Congress to commission an independant study of compensation
for toxic substances damage. In the course of this study, thousands of incidents were
reviewed, and six were selected for detailed follow-up. I would like to read from the
conclusion of that study:

‘“The legal mechanisms in the states studied are gencrally inadequate for redress-
ing toxic substances-related harms. Traditional tort laws present substantial bar-
riers to recovery.”

The bill provides two ways for a victim to obtain compensation for damages. One
of these is a limited access to the fund for certain kinds of damages. These are: Out
of pocket medical expenses for up to six years after discovery of the ailment, two
year's compensation for wages lost due to personal injury from a hazardous sub-
stance release, and losses of food producers and processors as a result of hazardous
substances releases.

Second, a victim may sue in federal court. The chemical industry has sought to
characterize this access as unprecedented or uncommon. This is not true. At least 36
other laws give plaintiffs access to federal courts.

The bill also creates a six-year fund tota]ing $4.1 billion to finance government
response to releases of hazardous substances where industry is not responding. Two-
thirds of the fund would be reserved for emergency response and remedy of releases.
The remaining one-third would be available to compensate victims.

The fund would be financed by a combination of industry fees and appropriations,
in the ratio of seven dollars in fees for each dollar of appropriations. After six years,
no additional fees could be collected or monies appropriated without con ional
reauthorization. Other federal sources of revenue to the fund would include costs
recovered from liable parties, interest earnings, and a small transfer of funds from
the existing appropriated fund under section 311 of the Clean Water Act.

The Chemical Manufacturers Association has called a fund of this size “exces-
sive.” Unfortunately, it is not excessive. In fact, based on our most recent informa-
tion, it appears to be insufficient to remedy the releases likely to be found at
hazardous waste sites that EPA is now investigating. The chemical industry has
seriously underestimated the cost of responding to the average hazardous waste site,
it has significantly understated the number of such sites requiring government
response, and it has ignored the need to respond to releases of hazardous substances
from spills or other chemical incidents.

The chemical companies have also said that to have seven-eighths of the fund
come from the industry is punitive. To the contrary, it is based on a simple principle
of equity: Those segments of industry and consumers who benefit from commerce in
hazardous substances—that is, those who impose the risks—should provide the
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money needed to respond to releases of these hazardous substances. Taxpayers are
too often sent a bill for problems they did not create.

The chemical industry has also argued that it is unfair for today’s industry to pay
for past practices of others. Every con ional committee so far has rejected this
premise. Indeed, Co sman Eckhardt’s survey and a second survey by the Con-
mnal Research Service have found the bulk of the firms doing commerce in

ous substances today are the same firms that were in business 10 and even 30
years ago, although some mergers have occurred and names have changed.

And finally, the actual impact on the chemical industry is substantially less than
seven-eighths of the fund. Because the industry’s share is tax deductible, the general
taxpayer’s share works out after taxes to 52 percent of the fund, and the industry’s
share to only 48 percent of the fund.

In selecting an industry fee system from among five major alternatives, the
Environment and Public Works Committee tried to achieve the best balance on five
objectives: These are equity, rapid implementation, legal defensibility, administra-
tive simplicity, and minimum economic impacts. The Committee report addresses
each of these points in detail.

The fee system includes several important limitations and conditions, and no
major economic im have been identified. According to the Congressional
Budget Office—which our committee asked to study the fee system—‘"The effect of
the fees on prices and production volumes of final products is small,” and “the fees
should have at most a very small impact on GNP, the price level, or unemployment.

Mr. Chairman, the Committee on the Environment and Public Works welcomes
the interest of the Finance Committee in the revenue issues contained in section 5
of the bill. My committee has considered this issue for over a year. Its predecessor
was passed by the Senate during the 95th Congress. Before reporting this bill, the
full Committee agreed upon more than 25 significant amendments. 1 urge the
committee to resist modifications beyond the revenue provisions of this bill, and to
join with my committee in resolving any other issues on the Senate floor, where all
members may participate in the debace.

Finally, Mr. Chairman, I want to emphasize that time is of the essence. We have
heard many times that Love Canal is a national tragedy. It is not a national
trafedy, it is a human tragedy. And none of us can go back to our states and say we
will not find a smaller version of Love Canal invading someone’s backyard.

The bill must come to the floor as quickly as possible, if we are to respond to this
overwhelming public expectation and need. ~

k you, Mr. Chairman.

Senator MoyNIHAN. Senator Culver, we thank you for superb
testimony, as you have given superb leadership in this matter.

I am particvlarly heartened by your assertion that this bill must
go to the floor and pass the Senate, and be enacted in this Con-
gress. You are convinced that this can be done?

Senator CULVER. Yes, sir, I am.

Senator MoyNIHAN. We have the legislation. We have the time.
But the clock is running against us. Senator Bradley referred to a
toxic time bomb. We are racing against that clock in this Congress,
and I hope that we are not going to let down the American people
in this matter. :

We will follow the rules of the committee. Do you have a
moment to stay with us?

Senator CULVER. I have another commitment at 10:30, Mr. Chair-
man, but I would be glad to resggnd to your question.

Senator MOYNIHAN. Senator Roth, do you have questions?

Senator RotH. I, too, would like to congratulate my dear friend
and colleague on his very excellent testimony.

I only have one question. I would like to get a little better hold
on the costs. You said, in the case of the New York problem, it cost
$ii .mil'}ion initially, and now there is $3 or $4 billion worth of
claims?

Senator CuLveR. The actual cleanup costs, Senator Roth, were in
the neighborhood of $30 million, but we now have outstanding
claims in the neighborhood of $2.5 to $3 billion.
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Senator RotH. If this legislation were on the books, what would
be the total cost?

Senatgre CuLver. I would have to get an analysis of how that
would break out. I believe that some of the lawsuits, as you prob-
ably know being an attorney, are excessive in their claim, and that
would have to be negotiated. But we have very strict limitations.

For example, in this legislation we would begin with the cleanup
costs, clearly, so that that $30 millicn would be essentially ab-
sorbed. Then, second, with regard to health and property damages,
and loss of income from unemployment, we have very strict limita-
tions on the amount: 2 years in the case of unemployment; health
damages limited to out of pocket. We have a very tight 6-year
statute in effect.

Second, we have very carefully circumscribed the liabilities in
that regard so that a lot of the open-ended pain and suffering, and
so forth, claims that are implicit in the pending lawsuits would not
in any way be compensated for under this legislation.

So it would not cover the ball park range of potential liaibilities
and costs that I have mentioned.

Senator RotH. Thank you, Mr. Chairman.

Senator MoYNIHAN. Senator Chafee.

Senator CHAFEE. | have no questions, Mr. Chairman.

Senator MOYNIHAN. Senator Bradley.

Senator BRADLEY. | have no questions, Mr. Chairman, other than
to compliment our colleague on his outstanding work here, and we
hope that we will bring it to fruition soon.

nator CuLver. Thank you, Senator.

Senator MoYNIHAN. Senator Dole.

Senator DoLe. I have no questions, except that I think we do
need to take a look at this proposal. Our answer to the energy
crisis was to tax the oil incfustry $227 billion. It did not help
anything, but it was a revenue measure. I think there are certain
aspects of this proposal that may be more revenue raising than
addressing the problem.

I think that we have to take a look at what it may do down the
line. If you start imposing heavy fees and taxes, does it have any
impact on the economy? 1 don't suggest that we can avoid the
problem, but I can think of businesses in my State that could be
hurt. We have a witness later on who might be driven out of
business if the costs are increased because fees are imposed.

So I think despite, no doubt, the laudible pur of S. 1480, 1
would hope that it is a reasonable proposal that addresses the
p}l;oblem without destroying the industry. We have a habit of doing
that.

Senator CULVER. | certainly respect the expression of concern,
Senator Dole, and I want to assure you that this is an aspect, the
setting of fee, that was very carefully explored. We were sensitive
to international competition, the impacts in that regard, the GNP,
and so forth. This is one of the primary reasons that we commis-
sioned the studies that we do have available, and that will accom-
pany properly your consideration of it.

I certainly think that we were sensitive to that, and in nc way
wanted to put it at a distinct economic disadvantage, or with the
kind of consequences that you suggest.
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I think that we can do both. I believe that reasonable, responsi-
ble people will make that same conclusion.

Senator DoLE. I share that view, and I hope we can do both. Our
committee does that frequently. I think that we are able to reach a
consensus that does not do violence, outside of one case where I
think we made a rather vast mistake, but that is debatable.

I am concerned that while we are trying to address the problem,
which certainly you and Senator Moynihan have been focusing on
more than many of us, we have to to keep that in mind. We will
have testimony, not from the big chemical companies, but from the
small companies with 100 employees, or 200 employees, who would
like to stay in business. I assume that we are at least going to give
them a hearing.

Senator MOYNIHAN. My memory may be faulty in this regard,
but I thought, Senator Dole, that our response to the energy crisis
was to allow the oil companies to quadruple their prices. Do I have
that wrong? [Laughter.]

Senator DoLe. We just have not gotten any more energy, and
that is the problem. We go out and penalize an industry, and then
say, “Produce more,”’ and their profits will be addressed through
the tax system. We have done that fairly well. But we are not here
to address that issue, although I would be happy to debate it at the
appropriate time.

nator MOYNIHAN. Senator Baucus.

Senator Baucus. I have no questions, Mr. Chairman, except to
commend and praise Senator Culver. He has recognized this prob-
lem and he has done more than just talk about it. Senator Culver,
you have done something about it. I frankly feel that if this body
had more people as courageous and with as much vision as you,
and worked as hard as you, we would pass a lot more pieces of
legislation such as this.

It is clear to me that without your leadership this bill probably
would not pass this year. I wanted to tell you how much I personal-
ly appreciate your efforts. I think you have done a terrific job.

Senator MoYNIHAN. Senator Danforth.

Senator DANFORTH. Senator Culver, one of the questions that we
are going to have to face is on whom the tax will be imposed—the
producer of the substance or the disposer of it.

It is my understanding that the bill that your committee report-
ed imposes the tax on the producer of the hazardous substance and
not the disposer.

Senator CULVER. Yes, sir, the primary stocks, so-called, as op-
posed to the generator of the waste. We looked at a formulation
involving a far more sophisticated and complex application of the
fees to all the generators. It was just mind boggling in terms of the
complexity of our economy.

So I would hope that you would agree that the formula we have
adopted is both, I think, economically much more appropriate and
efficient to administer, and fairer and less complicated.

Senator DANFORTH. Thank you, Senator.

Senator MOYNIHAN. May I make a point, for those in the audi-
ence who have not gone into the details of the bill. The approach
that the Committee on Environment and Public Works chose was
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to impose fees based on the quantity of the feedstock from which
toxic substances eventually are produced.

There are 46 such in the bill, only 46 in a world of chemicals
that is incomparably greater, and they involve some 700 producers
in a nation with more than 4 million firms. We have sought to be
as efficient and precise, and I think that it has been successful,
begcemd our expectations.

nator Heinz.

Senator HEINz. Thank you, Mr. Chairman.

I want to associate myself with the thrust of Senator Culver’s
testimony. I am a cosponsor of S. 1480, and I want to draw to
everyone's attention something that Senator Culver mentioned,
which is that he, Senator Stafford, and I are today releasing the
Surgeon General’s report, wherein the Surgeon General states that
the toxic chemical wastes are a major and growing health problem.

He points clearly to the immediate need for a Federal superfund
to begin to clean up the over 5700 known or suspected toxic waste
problems in the United States.

Many people mentioned Love Canal and it is a serious problem,
but we have our own share of serious problems in my home State
of Pennsylvania, and this is a national [l)roblem as evidenced at
Pittston, Pa., where people lived for days literally with the fear of
breathing cyanide gas. Also just recently in Youn%svi]le, Pa., PCB
contaminants have infiltrated the soil 400 feet from the town’s
water supply.

There are literally thousands of Love Canals, Pittstons, Youngs-
villes, all over America, and the Surgeon General’s report reaf-
firms what the people who live near the Love Canals, the Pittstons
and Youngsvilles already know, which is that toxic chemicals are
hazardous to health.

The report is significant in that it places one of the most respect-
ed medical investigative teams in the country on record as saying
that toxic chemicals in the environment are adding to the disease
burden in the United States. I am dparticularly concerned about the
Surgeon General’s conclusion, and I quote: “We believe that this
problem will become more manifest in the years to come.”

For that reason, Mr. Chairman, I believe that Congress must
move aggressively to see that the problem is solved before we find
that our inaction has caused irreparable damage to public health.

I would ask unanimous consent that my full opening statement
be placed in the record at the appropriate point, and I want to
commend Senator Culver for very thorough and comprehensive
testimony.

Senator MoyNIHAN. Without objection, so ordered.

[The prepared statement of Senator Heinz follows:]

STATEMENT OF SENATOR JOHN HEINZ

Mr. Chairman, 1 commend you for scheduling these hearings on the Superfund
legislation to finance cleanup, containment, and compensation of victims of hazard-
ous waste discharges and abandoned sites. My home state of Pennsylvania is literal-
ly at the epicenter of this chemical time bomb—producing ten times as much
hazardous waste as can safely be disposed of within its boundaries, receiving an
illicit cargo of 15,000 truckloads of hazardous wastes per iear from neighboring
states, and, until the past few months, imposing penalties that represented only a
slap on the wrist of hazardous waste law violators. Passage of this legislation is a
top priority of the public officials and residents of my state, as evidenced by the

!
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hundreds of letters ! have received from constituents supporting the bill. I am
therefore heartened that the opposition to S. 1480 represents not outright opposition
to ; “Superfund” but rather some honest disagreement over the best means to an
end.

I would like to spend just a few minutes citing examples of the environmental
health hazards related to chemical wastes that have developed in my state in recent
years—and why existing Federal law is inadequate. Then, having established the
need for some sort of Superfund bill, I would hike to suggest some key issues that
critics of S. 1480 might wish to address in their testimony so that we might have a
more rational basis for assessing alternative proposals.

First, on the need for Superfund * * °*, several incidents in Pennsylvania with
which I have been personally involved have made me aware of the urgent need for
this legislation.

Consider, for example, Pittston, Pa., where over 3.5 million gallons of oi]l mixed
with poisonous industrial wastes were illegally dumped into mineshafts underlying
the township. Only when this noxious concoction began spewing into the Susgue-
hanna River at the rate of several thousand gallons per day, forming a 35-mile long
slick, were the results of this “midnight dumping” discovered. At one point, other
officials and I donned gas masks in Pitiston as the combination and reaction of the
buried chemicals were forming deadly cyanide gas. Already, EPA has spent hun-
dreds of thousands of dollars just containing the Pittston site and its attorneys have
looked the other way as the Clean Water Act’s Section 311(k) fund has been put to
uses for which it was never intended. But a full-fledged cleanup would cost in excess
of $10 million—or one-third of what is now available nationwide for all such

cleanups.

In Nfgntgomery and Bucks Counties, just outside Philadelphia, concentrations of
TCE'’s in drinking water supplies as high as 220 parts per billion have been detect-
ed. Although we were able to secure public health testing for residents, the contami-
nation has yet to be removed.

In Northwestern Pennsylvania, at Youngsville, after two and a half years 450
leaking barrels of PCB’s were finally removed from an unsafe storage site just 400
feet from the water supply for Younﬁville and onlirl 125 yards from the Broken
Straw, a tributary of tﬁe Allegheny River. Although the drums were finally re-
moved in July, dangerously high levels of PCB contamination in the soil and
groundwater still remain. -

At the Melvin Wade dump, just outside Philadelphia in Chester, truckload afte
truckload of drums containing sodium copper cyanide, phenol, benzene, and other
toxics was illegally dumped. (%nly when the dump ignited in a fire that threatened
evacuation of the town and resulted in the hospitalization of 47 firemen was the
presence of the toxic chemicals discovered. Following several visits to the site to
meet with citizens rightfully concerned for their health and that of their children
after deformed rat fetuses had been found in the area, I was successful in securing
public health testing by the Center for Disease Control for the residents of Chester.
And the Pennsylvania Department of Environmental Resources has already spent
$350,000 to remove 15,000 barrels from the site. However, removal of so0il and water
contamination could cost upwards of $3 million—well beyond the resources of exist-
ing programs.

ther than spend any more time citing examples of the need for this legislation,
let me now turn to several issues that I hope the critics of S. 1480 will address. Over
the past several weeks, those of us who serve on the Finance Committee—especially
those of us on the Committee who also happen to be cosponsors of the bill--have
been told that the provisions of S. 1480 are too onerous, that they represent a
radical departure from current ‘lsal practice, and that this legislation ought to be
g{clﬁtlggz{i)n favor of a more limited approach, the House Commerce Committee bill,

1 support the thrust of S. 1480 and most of all want to see a Superfund bill signed
into law as soon as ible. I have no pride of authorship in and am not wedded to
every line of S. 1480. But before we can rationall evaruate S. 1480 compared to
other proposals, those who would like to see midnight dumping on or of S. 1480 need
to address the following issues:

First, if it is grossly inequitable to finance Superfund through taxes levied on the
chemical industry, w{ is 1t more equitable to fund it via taxes levied on the public
at large? Would a feedstock fee not in fact be passed along the chemical production
and consumption chain, thereby internalizing the external costs now imposed on
society by those who manufacture and use chemical products?

Second),' to what extent are the fees to be levied under S. 1480 actually an onerous
burden on industry? What percentage of total sales would the fees represent? And
to what extent wiil the manufacturers of petrochemical feedstocks be able to pass
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these costs onto their customers, again reflecting in the price of the product its true
cost to society

Third, since a major criticism of S. 1480 is that it is inequitable for innocent
companies to pay for the sins of others, is this inequity not corrected to the extent
that S. 1480's strict liability provisions make those found to be responsible for
hazardous waste discharges r all of the financial burden and accordingly com-
pensate the fund for expenditures? Is this not a free-market, anti-regulatory ap-
proach that incorporates safe handling of hazardous wastes into the profit and loss
considerations of individual firms?

Fourth, to what extent, if at all, does the House Commerce Committee bill address
environmental health threats created by the discharge of hazardous wastes other
than from abandoned sites, for example, releases into navigable waters, contamina-
tion of drinking water supplies, and product impurities?

Fifth, what perfections to the fee structure ought we to be considering? Should we
attempt to maintain the administrative simplicity of the current fee structure,
allowing the workings of the market and recovery from responsible parties for fund
expenditures to allocate the cost burden more equitably to those who improperly
handle hazardous wastes? What specific exemptions from the proposed fee structure
might be warranted given the properties of certain substances or the international
competitiveness of others?

In closing, Mr. Chairman, ! look forward to these hearings as an opportunity to
pgrf?cf! lg\eis vitally nceded legislation and to hopefully expegiste its consideration by
the fu nate.

Senator MoyNIHAN. We thank you, Senator Heinz.

Senator Bentsen, who has been a moving force in this matter in
the Committee on Environment and Public Works, and is also a
member of this Committee on Finance is here.

Serg’ator Bentsen, would you like to make some comments at this
point?

Senator BENTSEN. I have no comments.

Senator MoyNIHAN. In that case, we would like to thank our
distinguished witness and colleague, congratulating him as we do,
and resolving that this matter will be acted upon in this Congress.

Senator DoLE. May I just say a word because I would not want
my remarks to be misinterpreted.

I think you are right. I think we should act upon something in
this Congress. Certainly, and I think I speak for almost everyone
on our side, we want to do that. I think that we can work out some
of our differences, but it should be done this year.

[The prepared statement of Senator Dole follows:]

STATEMENT OF SENATOR DoLE

Today's hearings focus on an im(;)ortant response to a very serious problem.
Recent publicity on Love Canal and similar toxic substances disposal sites have
brought home to Members of this Committee and to all Americans the serious
consequence that may flow from the release of hazardous chemicals onto the land,
into water, or in the air. When we consider this legislation, we must also balance
the need to clean up these sites and to compensate victims with the state of our
economy and with the international competitive position of the affected industries.

Four bills and three general aﬁproaches should be considered by this Committee
when we attempt to deal with the problem of spills of hazardous substances. The
House bills, H.R. 7020 and H.R. 85, I understand are scheduled to go to the House
floor early next week. They apparently take a more limited approach to solving this
g;loblem. S. 1480 has been reported by the Senate Committee on Environment and

blic Works. Of all the bills, I understand it to be the most sweepin% The
Administration’s proposal appears to be more in line with bills reported by the
House Ways & Means Committee.

I fully understand the problem that these hazardous substances bills address. I
fully support the passage at an early time, of legislation that will clean up toxic
disposal sites and compensate victims. I hope these hearings will help this Commit-
tee answer important questions about the size of the tax needed to fill the Super-
fund, how the tax should be imposed on industry, whether a waste end tax has
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advantages over one that is unrelated to a company’s culpability, and whether this
fund and the tax should be sunsetted.

Senator MoyNIHAN. May I keep you long enough to repeat what
Senator Dole said earlier. This committee, in the manner of the
Environment and Public Works Committee, has a tradition of
working together on a bipartisan basis, settling differences and
emerging unified on a matter of this kind. I think that Senator
Dole’s statement is extraordinarily important and heartening, and
we thank you for it.

Thank you, Senator Culver.

Senator CULVER. Thank you very much, Mr. Chairman.

Senator MoYNIHAN. We next hear a panel from the administra-
tion, Hon. Douglas M. Costle, who is the Administrator of the
Environmental Protection Agency, and the not less Hon. Emil M.
Sunley, Deputy Assistant retary of the Treasury for Tax
Analysis.

We welcome you, gentlemen, as our most expert witnesses from
the administration in this matter.

Can we have order.

Mr. Costle, would you proceed, sir. You do have an associate with
you, if you would introduce him for the record.

STATEMENT OF HON. DOUGLAS M. COSTLE, ADMINISTRATOR,
ENVIRONMENTAL PROTECTION AGENCY, ACCOMPANIED BY
SWEP DAVIS, ASSOCIATE ASSISTANT ADMINISTRATOR FOR
WATER AND WASTE MANAGEMENT

Mr. CostLE. Yes, Mr. Chairman, I would like to introduce my
colleague, Mr. Swepp Davis, Assistant Administrator for Water and
Waste Management, and who has had the primary responsibility
within EPA in pulling to%:ather the superfund proposal, and work-
ingewith the Congress in that regard.

nator MoyNIHAN. Mr. Davis, we welcome you to the commit-
tee

Mr. CosTtLE. I appreciate, Mr. Chairman, it is customary to begin
testimony by saying that you are pleased to be here and have an
opportunity to discuss this bill, but if I may I would like to be more
blunt. I am here frankly because I am deeply worried. I share
precisely your concern that time is running out for the passage of
some of the most badly needed legislation of this decade, legislation
which is one of this administration’s top five legislative priorities.
In fact, the President himself, as you are aware, has written direct-
ly to Senator Randolph urging enactment in this session.

In the last 3 years, as several on this panel pointed, the Congress
has been taking enormous strides toward legislation that can be
enacted, and in this last year there has been a very intensive
learning curve, I think, for all of us in terms of the kind of
challenge we really face.

The problems being addressed are complex, and as you are
keenly aware the end of the session and the time for resolvin
them is approaching with what seems to be ever-increasing speedg.

Because of this, Mr. Chairman, I come today to make a personal
plea that the legislation not be allowed to bog down when we are
so close now to our goal, that it not be permitted to become a
victim of the calendar. Let me begin by raising the most basic

69-039 O—80—8
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question of all, “Why superfund? ’before we start discussing the
financial aspects of the legislation.

The problem of releases of o0il and hazardous substances and
wastes is real and immediate. During the past 5 years there has
been an average of about 11,000 oilspills per year from all sources
in the United States, with an average of 17 million gallons being
spilled per year. Further, catastrophic spills of the Campeche and
Argo Merchant class can cause the total to leap upward radically in
any given year.

Our information concerning spills of hazardous substances is not
as complete, but during the fiscal year 1978-79 period, over 3,000
such spills, ranging from minor to serious in about the same pro-
portion, interestingly, as oilspills, were reported to EPA. Because
the reporting of hazardous substances spills is now mandatory, we
expect as we saw in the case of oilspills a dramatic increase in the
number that will be reported over the next few years.

As you know, the more serious spills often have environmental
and public health implications, including loss of life, contamination
of water supplies and food products, fish kills, and destruction of
livestock and wildlife, more dangerous than those of oilspills.

The situation concerning the release of hazardous substances
from hazardous waste disposal sites is, frankly, Mr. Chairman,
even more grim. The past few years have brought to public atten-
tion unforgettable series of incidents resulting from improper haz-
ardous waste management—the continuing tragedy, the human
tragedy of Love Canal, the pollution of the water supply of over
300,000 people in Iowa, and the discovery of up to 20,000 to 30,000
discarded, leaking, and unlabeled barrels of chemical wastes in the
Valley of the Drums in Kentucky are but a few examples.

In 1979, an EPA contractor estimated the total number of haz-
ardous waste sites to range between 32,000 and 50,000, and the
number of sites posing a significant health or environmental prob-
lem to be between 1,200 and 2,000.

In spite of early skepticism on the part of certain industrial
groups, our investigative efforts and other studies over the last
year indicate that the earlier projection was fairly accurate.

Of some 1,000 sites investigated to date, we have found more
than 250 that need remedial action. We still have more than 6,000
candidate sites to investigate, and we are becoming aware of about
200 more, as you pointed out, Mr. Chairman, every month. In July
alone, we learned of 671 additional sites.

In addition, several States such as New Jersey, New York, and
Louisiana have started their own investigative efforts and are find-
ing numerous additional sites that pose or may pose threats to the
public and the environment. This legacy of many years of uncon-
trolled hazardous waste disposal may well be the most serious
(elnvix('ionmental problem facing the Nation today, and for remaining

ecades.

Confronted by these problems, we were forced to realize that.
existing legal authorities are inadequate to deal with them in
many respects. The most important statutory tool we have is sec-
tion 311 of the Federal Water Pollution Control Act, which for
notification, emergency governmental response, and liability for

-
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cleanup costs for spills of oil and designated hazardous substances
which reach navigable waters.

Section 311 also provides a revolving fund to finance the neces-
sary up-front Government response costs, with recovery from the
liable party being returned to the fund. Despite the fact that the
response mechanism itself is very effective, there are many limita-
tions which inhibit the value of the section for this larger problem.

First, its applicability is limited to spills or threats of spills into
navigable waters. Releases into air, cnto land, or into ground water
are not covered. This severely limits the section’s applicability to
releases from waste sites and many hazardous substances spills.

Second, section 311 is applicable only to oil and designated haz-
ardous substances. A discharge of a substance not specifically tech-
nically identified or designated under the section, or which cannot
be identified because it is commingled waste, would not be covered.

Another critical limitation relates to the size of the fund. The
authorized funding level is $35 million. Even at the full authorized
level, there is simply no way that it can adequately finance even
the most minimal attempts to deal with the site problem that we
find ourselves now confronted with.

The other existing legislation which relates to the problems we
are discussing is the Solid Waste Disposal Act. In brief, that act is
aimed at preventing hazardous wastes from ever "=2ing released in
an environmentally harmful way, rather than a: trying to deal
with such releases when they occur. It is, therefore, not well suited
to remedying the critical problem of inactive or abandoned sites, or
as referred to ‘“‘orphan sites.”

The administration, in putting together a proposal to be present-
ed to this Congress, used the existing building blocks of the oil only
superfund which it proposed to the last Congress and section 311,
particularly its valuable emphasis on front-end cleanup with recov-
ery through stringent liability, which also encourages private clean
up. The result was Senate 1341, a comprehensive approach to spills
of oil and hazardous substances and to releases from abandoned or
inactive sites.

Having described the considerations, Mr. Chairman, which im-
pelled us to put forward our proposed bill, I would now like to note
some of the provisions of S. 1480 that are similar to those found in
S. 1341, and more specifically that the financing mechanism in S.
1480 to a large extent parallels our proposals and reflects a general
acceptance of a feedstock approach as do those in the two bills,
H.R. 7020 and H.R. 85, scheduled to be brought before the full
House for consideration next week. .

Both the administration proposal and S. 1480 would establish a
fund to finance the implementation of the legislation. Both would
base that fund primarily on industry contributions, 80 percent in S.
1341, 87.5 percent, as I recall, in S. 1480. Both have sunset provi-
sions for the fund, both apply limits to the money raised from
industry, caps, and both utilize a feedstock system.

A feedstock approach would impose fees or taxes at the begin-
ning of the commercial chain of production, distribution, consump-
tion, transportation, and disposal of hazardous substances. It would
do this by assessing 11 primary petrochemicals, 34 inorganic raw




110

materials, and crude oil produced domestically, imported or
exported.

These 46 substances are either hazardous themselves, or they are
the basic building blocks used to generate all major inorganic and
synthetic organic hazardous products and wastes.

The feedstock system distributes costs broadly, evenly, and we
think efficiently among all those who produce and consume hazard-
ous substances and generate hazardous wastes. It can be imple-
mented quickly and with much less redtape and administrative
burden than other options. It would involve fewer than 700 compa-
nies and, as the chairman pointed out, just 46 substances, instead
of hundreds of thousands of firms and hundreds of substances as in
the other options.

We felt and feel strongly that funding for the program should
come as broadly as possible from those segments of industry which
are the most responsible for imposing risks on society and have the
greatest knowledge of and control over these risks and have re-
ceived the greatest direct economic benefits.

The 46 substances subject to the feedstock system meet at least
two or more of the following criteria: They are inherently hazard-
‘ousor hazardous in a number of forms, as intermediates or final
products; they are hazardous in some form if released; hazardous
wastes are generated in producing them or their intermediate and
final products; they are capable in one or more forms of increasing
the hazardous potential of other substances; and they are produced
in significant quantities. )

Thus, a fee may attach to a product even though it is itself
environmentally benign, since earlier in the chain of production,
distribution, consumption, and disposal it used a hazardous sub-
stance; or later in the chain it will be used to generate a hazardous
substance.

The 46 substances have a clear nexus to the problem; 32 of the
46 substances are designated now as hazardous or are proposed for
designation. All are used in volume to make other hazardous sub-
stances. Almost all hazardous substances are made from these 46
substances.

At 250 hazardous waste disposal sites where damages to health
and/or the environment have been found, 243 of the sites either
contained 1 or more of the 46 substances that we are referring to
or a number of derivatives of these substances. Approximately half
of the 250 damage cases involved 1 or more of these 46 substances.

The approximately 700 companies who supply these 46 sub-
stances and who will pay, therefore, the fee are concentrated in the
organic and inorganic, crude oil and heavy metals industries.
Almost all hazardous substances are either products of these indus-
tries or are generated by using their products, and these industries
account for approximately 77 percent of all hazardous wastes that
are generated. .

Let me stress the fact, if I may, Mr. Chairman, that the feedstock
system is not punitive—it is not a scheme for imposing huge fines
or liabilities. Actual liability for cleanup costs and appropriate
damages is imposed on the specific person or persons responsible
for the release or harm. The economic impacts of the industry
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contribution would be minimal, a truly insignificant burden in
light of the benefits reaped and the size and profits of the industry.

The feedstock fee is levied once at the beginning of the chain of
production and commerce, where its impact is minimal. It becomes
even less important as a percentage of total production cost as it
progresses throughout the chain.

Further, no sector of an industry will be placed at a competitive
disadvantage because a feedstock fee or tax is passed on to all
subsequent chemicals. In addition, S. 1480 like our bill contains a
mix of caps, as we pointed out, to further insure that no undue
economic effect is produced. :

Another factor, Mr. Chairman, we considered, administrative
feasibility boils down to a single assertion that this is the only fee
system suggested which we feel is workable. It is quickly imple-
mentable. .

Under any other fee or tax, levied at any other point in the
production chain, there would be tens of thousands more collection
points and a corresponding increase in the administrative burden
on Government and the paperwork burden on industry.

More importantly, however, the alternative which we considered
are just not viable. A system based on the degree of hazard of the
substance produced would involve the weighing of basically non-
comparable attributes and would be meaningless in the absence of
some certainty as to the environment into which any particular
release of the substance might occur.

Should a minute amount of a highly toxic substance be charged
more or less than a larger amount of a less dangerous one? Should
it matter what the likelihood of release is, even if it could be
predicted? Whether it is more likely to be into air or water, or
upon land?

In short, a degree of hazard fee system would be a perpetual
invitation to litigation, and I think that that is not a sound founda-
tion for a major health and environmental program.

Another possibility, frankly, Mr. Chairman, that we investigated
was fee imposed upon the end of the chain of production. That is,
upon the ultimate receiver of the waste. While that appeared to
gavlt{as some surface appeal, it proved to have more serious draw-

acks.

The economic effect on the disposer would be much greater than
if the cost had been dissipated throughout the system, and the
extra costs would create a considerable incentive to avoid involve-
ment in the regulatory s}y]stem being established under the Solid
Waste Dis 1 Act. In short, the incentive for “midnight dump-
ing” would be increased substantially.

Let me leave this point by observing that in our discussions of
the fee system with many affected groutps, we have asked repeated-
ly for any suggestions they might have for a better system. To date,
no one has suggested one that would in fact avoid the problems
that I have mentioned. Moreover, no one has ever seriously disput-
ed, to my knowledge, our assessment of the minimal economic
imIpact our system would have.

might add here that I find it ironic that those who attack our
proposals the most have nothing better to offer in their place, and
that the industries most opposed to our superfund approach have
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much to lose if one is not enacted. Public confidence in their ability
and willingness to treat their waste products properly is practicallly
nonexistent, and without the reassurance a strong superfund bill
‘would provide, I think, and that is my personal judgment, their
problems of credibility would only increase.

In addition to the feedstock fee, both our proposal and S. 1480
provide the inclusion of some appropriate moneys in the fund in
order to provide against any early implementation delays and to
assure scrutiny of the use of the fund and of the use of the fund by
the administration and the Congress.

The percentage is limited to 20 percent of the fund in our bill,
and as I recall 12.5 percent in S. 1480, because of the strong feelin
expressed earlier that those who are responsible for the risks an
reap the benefits should pay. The taxpayer should not be forced to
remedy problems they did not create, when the costs involved can
be allocated to those more specifically responsible.

As a final and more philosophical note, Mr. Chairman, I might
point out that superfund is the only major environmental legisla-
tion for years which does not establish a new regulatory regime or
impose new strictures and rules on the Nation at large. It imposes
costs and comes into play on}iy where there is a specific problem.

To summarize and conclude, only a comprehensive approach
based on adequate and assured funding can provide the basis for an
effective governmental response to the grave threats to health and
the environment presented by releases of oil and hazardous sub-
stances and the nightmare of past hazardous waste disposal prac-
tices. '

. Not surprising%y, the Congress is taking varying approaches to
the enactment of such-comprehensive legislation, as evidence by
the varied provisions of S. 1480, H.R. 85, and H.R. 7020. As stated
earlier, enactment of a comprehensive bill is one of the administra-_
tion’s top legislative priorities. Accordingly, my staff and other
administration members are available to assist in the final formu-
lation of a bill. To this end we will strive to seek enactment of a
bill that: Addresses the problems of oil and hazardous substances
spills and releases of abandoned hazardous waste sites; finances the
program from a fund based mainly on fees imposed on industries
and on appropriations;.establishes a joint, strict, and several liabili-
ty standard; and requires appropriate participation by the States in
addressing the problem of abandoned hazardous waste sites.

Finally, Mr. Chairman, I cannot emphasize enough that time is
of the essence if legislation is to be passed during this Congress,
and personally and on behalf of the administration I urge you
. strong}{eto complete any action you may take as quickly as pru-
dent r this hearing as possible.

Existing statutes and programs are, as Senator Culve;l})ointed
out, completely overwhelmed by the problem facing us daily from
oil and hazardous substances spills and releases from hazardous
waste sites.

Mr. Chairman, this concludes my Srepared remarks. My col-
fagues and I will be happy to respond to any questions you may

ave.

[The prepared statement of Mr. Costle follows:)
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Good morning, Mr. Chairman. I am Douglas M. Costle,
Administrator of the Environmental Protection Agency, and I
am accompanied here today by Swep T. Davis, Associate Assistant
Administrator for Water and Waste Management for the Agency.

It is customary to begin testimony by saying, "I am pleased to
be here to have the opportunity to discuss the bill which is the
subject of this hearing,"” but I will be more blunt and say I am
here because I am deeply worried. I am concerned that time is
running out for the passage of some of the most badly needed
legiglaticn of this decade, legislation which is one of the
Administration's five top legislative priorities. In fact,
the President himself has written directly to Senator Randolph
urging enactment.

In the last year, the Congress has taken great strides toward
the passage of a comprehensive scheme for dealing with the problems
of spills of oil and hazardous substances and releases from abandoned
hazardous waste sites. *@he problems being addressed are complex, o
however, and as you are keenly aware, the end of the session
and of the time for resolving them is approaching with what seems

to be ever-increasing speed.
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Because of this, I have come here today to make a personal
plea that the legislation not be allowed to bog down when we
are so close to our goal, that it not be permitted to become
a victim of the calendar. Let me begin by raisiné the most
basic question of all, "why Superfund?" before discussing the
financial aspects of the legislation.

The problem of releases of oil and hazardous substances and
wastes is real and immediate. During the past five years, there
has been an average of about 11,000 oil spills per year from
all sources in the United States, with an average of 17 million
gallons being spilled per year. Further, catastrophic spills
of the Campeche and Argo Merchant class can cause the total to
leap upward, radically in any given year.

Our information concerning spills of hazardous substances
is not as complete, but during the Fiscal Year 78-79 period,
over 3,000 such spills, ranging from minor to serious in about
the same proportion as oil spills, were reported voluntarlly
to EPA. Because the reporting of hazardous substances spills
is now mandatory, we expect a dramatic increase in the number
reported over the next few years. As you know, the more serious
spills often have environmental and public health implications,
including loss of life, contamination of water supplies and
food products, fish kills, and destruction of livestock and
wildlife, more dangerous than those of oil spills.

The situation concerning the release of hazardous substances

from hazardous waste disposal sites is even more grim. The
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past few years have brcocucght to public attention an unforgettable
series of incidents resulting from .mproper hazardcocus waste
management--the continuing tracedy of Lcve Canal, the pclliuction

~

of the water suppily of cver 203,30

o

people in Iowa, ané the

discovery of up to 29,000 to 30,000 discarded, leaking, and

unlabeled barrels cf chemical wastes in the "Valley of the Drums" in
Kentucky are but a few exampies. In 1379, an EPA contractor estimated
the total number of hazardous waste sites to range between 32,000

and 50,000, and the number of sites posing a significant health

or environmental problem to be between 1,200 and 2,000.

In spite of early skepticism on the part of certain industrial
groups, our investigative efforts and other studies over the last
year indicate that the earlier prcjection was fairly accurate.
0Of some 1,000 sites investigated to date, we have found more
than 250 that need remedial action. We still have more than §,000
candidate sites to investigate, and we are becoming aware of abcut
200 more every month. In July alone, we learned of 671 moré.

In addition, several states such as New Jersey, New York, and
Louisiana, have started their own investigative effort and are
finding numerous additional sites that pose threats to the public
and the environment. This legacy of many years of uncontrolled
hazardous waste disposal may well be the most serious environmental
problem facing the nation today.

Confronted by these problems, we were forced to realize
that existing legal authorities are inadequate to deal with them
in many ways. The most important statutory tool we have is

section 311 of the Federal Water Pollution Control Act, which
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provides for notification, emergency governmental response, and
liability for cleanup costs for spills of oil and designated
hazardous substances which reach navigable waters. Section 311
also provides a revolving fund to finance the necessary up-front
government response costs, with recovery from the liable party
being returned to the fund. Despite the fact that the response
mechanism itself is very effective, there are many limitations
which inhibit the value of the section. First, its applicability
is limited to spills or threats of spills into navigable waters;
releases into air, onto land, or into ground water are not covered.
This severely limits the sections's applicability to releases
from waste sites and many hazardous substance spills.

Second, section 311 is applicable only to oil and designated
hazardéus substances. A discharge of a substance not specifically
designated under the section, or which cannot be identified because
it is part of commingled wastes, would not be cover