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NURSING HOME QUALITY REVISITED:
THE GOOD, THE BAD, AND THE UGLY

THURSDAY, JULY 17, 2003

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.

The hearing was convened, pursuant to notice, at 10:04 a.m., in
room 215, Dirksen Senate Office Building, Hon. Charles E. Grass-
ley (chairman of the committee) presiding.

Also present: Senators Baucus and Breaux.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
SENATOR FROM IOWA, CHAIRMAN, COMMITTEE ON FINANCE

The CHAIRMAN. Good morning everybody. As Chairman of this
committee, working closely with Senator Baucus, I am particularly
pleased that we have a hearing following up on extensive work that
I started when I chaired the Special Committee on Aging.

The Finance Committee has had plenty on its plate this session,
but I am proud of our accomplishments in many areas, and doing
it in a bipartisan way, and now having some time to continue mak-
ing sure that nursing home residents have quality of care, the pur-
pose of this hearing.

Today, greater numbers of Americans are blessed with longevity
and, thus, are able to enjoy more time with loved ones. Take it
from me, it is a treasure to watch your grandchildren grow up, and
an incredible pleasure to congratulate a granddaughter on the
birth of their own child.

But as Americans break new age barriers, society must cope with
the changing needs of aging and expanding populations. This hear-
ing is an opportunity to revisit and assess the quality of care of
America’s nursing homes. Today we will hear that there is still
much to be done at the state level, Federal level, and by the indus-
try.

I think it is fair to say that some progress has been made, al-
though it remains difficult to say exactly how much. We do know,
however, that we can and must do more to protect vulnerable nurs-
ing home residents.

Some have said that this hearing is about nothing new. With
that, I disagree. I think it is an opportunity for a wake-up call to
America. It is a reminder that the oldest and neediest among us
deserve to live their final years with dignity.

The people assembled here today, the tireless advocates and fam-
ily members, the members of the nursing home industry, govern-

o))



2

ment regulators, and elected policymakers, many of us are dedi-
cated to keeping this issue on the front burner of priorities.

We must always keep in mind that the goal, simply put, is im-
proving the quality of care in nursing homes. It is important to
note that our primary concern in this regard is about genuinely
poor care to residents.

We are talking about preventing basic, but life-threatening prob-
lems such as dehydration, malnutrition, and injury prevention, in-
cluding prevention of pressure sores, falls, and other serious inju-
ries that result from substandard care.

Just as an example, we are not talking about somebody having
a black-and-blue spot when we are talking about pressure sores.
We are talking about real problems that people have, a real lack
of quality care.

We need to target bad actors who do not do a good job, and in
the process do a disservice to all the good homes that are out there.
I want to emphasize that the majority of nursing homes are greatly
concerned about providing quality care.

For instance, I had an opportunity to visit a home in Iowa called
the United Presbyterian Home. I have a letter from them that ex-
plains their interest in not wanting to be blackened by the reputa-
tion of some poor quality people in the industry.

We have to give credit to nursing homes like that and their qual-
ity staff. I would like to believe that all nursing homes are as dili-
gent. However, we know that there are too many bad homes where
abuse, neglect, and life-threatening problems exist.

We should always keep in mind that any death due to sub-
standard care is one death too many. I believe that too often we
here in Congress get bogged down in data and statistics and do not
think about the human lives and untold stories that are behind
those statistics.

That is why we will hear this morning from a panel of everyday
Americans, their family members dealing with the tragic con-
sequences of substandard care. We must listen to them because
what they will tell us is truly tragic and all too common.

Each has come before this committee today as a living reminder
that quality care in nursing homes is not about numbers, it is
about life, and too frequently resulting in tragic death.

I have long championed the idea of sunshine being the best dis-
infectant. I believe openness in any system helps to cleanse the im-
purities, educate the public, and hold people accountable. American
consumers are growing increasingly accustomed to the right to
know when it comes to purchasing products, choosing services, and
even buying groceries.

When it comes to finding high-quality care for a loved one, they
have a right to know about the standards of care provided at their
local nursing home. Everyone should know that there’s a huge gap
in quality among nursing homes across America.

There are homes with tremendous care and compassion being
provided, and then there are homes where horrendous neglect and
preventable death exists.

I have been working on nursing home quality for almost 8 years.
At my request, the General Accounting Office has issued a series
of reports documenting severe problems.
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Today we learn about the GAO’s most recent findings, so we wel-
come back Dr. Bill Scanlon, who has testified numerous times
about the quality of nursing home care and was behind the nursing
home initiative at the beginning of 1998. He will testify about the
latest in a series of several important GAO reports.

In addition, we will welcome before our committee a person who
is already at the table, Senator Bond, Chairman of the Aging Sub-
committee.

Also, we will hear from Department of Health and Human Serv-
ices’ Office of Inspector General to discuss that agency’s work in
nursing home quality.

As always we have invited Administrator Tom Scully to be with
us. CMS’s Federal role in overseeing nursing homes and imple-
menting initiatives to improve care is of paramount importance,
and we look forward to that testimony. One of the positive policy
initiatives to emerge from CBS was the launch of the national on-
line database.

The Nursing Homes Compared, is what it is called, a web site
offering consumers comprehensive, user-friendly resources to assist
with difficult decisions of choosing a nursing home for a loved one.

I am keeping close tabs on the web site because, as we will learn
today, flaws and gaps still exist in the information. I continue to
say that consumers need to be aware that this is one resource
among many resources that they ought to use. Or, as President
Rea%an said on a diplomatic effort, you ought to trust, but also
verify.

As always, we will also talk about money today. The Federal
Government pays vast sums for quality care and oversight and en-
forcement. Over the past couple of months, we have been hearing
about a proposed $6.9 billion Federal increase in payments to the
nursing home industry over the next 10 years.

From my point of view, that should be directed to improve hands-
on patient care. We must ensure that the nursing home industry
does not line its pockets with the money. I expect them to use the
money for direct care. Finally, we will close out the hearing with
testimony from the industry’s perspective.

In sum, this hearing today is about keeping the focus and pres-
sure on doing better for the frail and elderly. It is extremely impor-
tant and valuable to maintain a dialogue among nursing home care
providers, regulatory agencies, Congress, and the all-important
consumer about problems that persist.

I hope this hearing will help continue the dialogue and provide
a road map along the way.

Senator Baucus?

OPENING STATEMENT OF HON. MAX BAUCUS, A U.S. SENATOR
FROM MONTANA

Senator BAucus. Thank you very much, Mr. Chairman.

First, I want to recognize you, particularly, for your persistent ef-
forts to improve health and quality and the life of elderly and dis-
abled citizens.

I mean, as Chairman of the Aging Committee, and here as
Chairman of the Finance Committee, you have done a super job.
I deeply appreciate it and I know that a lot of seniors across our
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country do as well. They should know all the good work that you
are doing.

I also want to thank my good friend and colleague, Senator Bond,
for his contributions in the general area. As more and more Sen-
ators get involved, the more likely that something is going to get
done. So, I thank you very much, Senator, for your efforts.

I might add, too, that this hearing is an important follow-up to
a hearing we held in the Finance Committee last year on elder jus-
tice. That hearing focused on the prevalence of elder abuse and ne-
glect all across our society and on the lack of coordinated programs
to respond to that abuse.

Senator Breaux, Senator Hatch, and I introduced legislation, S.
333, called the Elder Justice Act. The point of the bill was to ad-
dress elder abuse and neglect in all its forms, including that which
takes place in nursing homes. The bill improves identification of
abuse and enforcement where abuse occurs. It attempts to address
root causes.

One feature I particularly appreciate is its use of grants and
other incentives to increase staffing in nursing homes. Many ex-
perts agree that nursing home quality and staffing rates are closely
linked.

I am pleased that this committee is continuing to scrutinize
those problems and institutions that serve our elderly and disabled,
and I hope that we will some day mark up and pass that legisla-
tion.

Today, however, we are focused on a specific element of elder jus-
tice, that is, the quality of care received in our Nation’s nursing
homes. To be sure, we will hear some horror stories. Our hearts go
out to these victims and their families. We will hear about unscru-
pulous or careless people who did not take care of our most vulner-
able citizens.

But we will also hear about bright spots where innovation and
hard work have resulted in quality improvements. I hope that all
of our witnesses today agree on one thing, that the systems we use
today to manage quality of nursing homes are not working the way
they should.

State surveyors vary so much across States that the statistics
they report can hardly be trusted. The GAO will tell us that the
numbers may actually under report serious harms faced by nursing
home residents.

Nursing home administrators often tell me that the numbers
may overstate very small, tiny problems, like a broom out of place
in a nursing home.

If we want to make improvements, we must understand the
problems. Our assessment system simply does not work. CMS has
not provided adequate guidance or oversight to ensure consistency
in nursing home surveys.

In fact, the need for guidance here is so great that in my State,
the State of Montana, the legislature recently passed a law asking
Montana’s Department of Public Health and Human Services to de-
fine the terms that surveyors rely on when they do nursing home
inspections.

The legislature, lacking any Federal guidance, asked the agency
to explain what “actual harm” means, and what “unavoidable”
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means. Of course, a different State agency might reach a very dif-
ferent conclusion than that of the State of Montana.

How are we, CMS, or consumers supposed to interpret quality in-
formation when we cannot even agree on the meaning of common
terms? There is so much uncertainty about what survey results
mean, it is almost impossible for consumers to use information on
web sites like that on CMS’s Nursing Homes Compared.

We find ourselves awash in numbers and terms, like “defi-
ciencies” and “immediate jeopardy,” but the bottom line is that we
cannot really tell what is going on in our nursing homes. That
means that we cannot tell where to focus our efforts of enforce-
ment.

Federal oversight. The survey process is weak. Recently, CMS
has put a great deal of effort and money into a new initiative that
relies on competition between nursing homes to improve overall
quality.

I support the idea of competition and transparency, but this ef-
fort cannot come at the expense of improving the survey process.
Competition works only when consumers have real choices.

In rural areas where there are very few nursing homes covering
a very large area, consumers do not have many choices, that is, if
they want to live near their loved ones.

So we must still rely on nursing home surveys to ensure min-
imum levels of quality. I am sure that everyone in this room would
agree that nursing home quality can be improved with a more ef-
fective oversight system.

We should also admit that things could be worse. The adminis-
tration’s recent proposal to block grant the Medicaid program
would give States the option to take a capped grant for Medicaid
in exchange for eliminating virtually all Federal oversight in the
Medicaid program.

States would have complete flexibility to monitor nursing home
quality, or not, if State budget pressures are too tough. So I am
concerned that such a proposal would leave our most vulnerable
nursing home residents at great risk.

Thank you, Mr. Chairman, for holding this hearing. Nothing is
more important than the security of our people, particularly those
who are most vulnerable. I look forward to hearing from all wit-
nesses.

The CHAIRMAN. Thank you.

Senator Bond is a co-requester of the report that will be issued
today by the General Accounting Office. He has testified on this
issue with me several times before.

I extend a warm welcome to you. Thank you, Senator Bond.

STATEMENT OF HON. CHRISTOPHER BOND, A U.S. SENATOR
FROM MISSOURI

Senator BOND. Thank you very much, Chairman Grassley, Sen-
ator Baucus, for the invitation to be here today. We truly appre-
ciate your tireless work and the leadership that you have shown on
behalf of our Nation’s seniors. I share your commitment to protect
the health and safety of our Nation’s frail and elderly nursing
home residents.
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As you indicated, I do chair the Aging Subcommittee of the
Health Committee, and with my colleague Senator Mikulski, we in-
tend to pursue this issue in that venue as well.

I know you have a busy schedule, and I have other commitments,
so I will limit the portion of my remarks but ask that the full re-
marks be included in the record.

The CHAIRMAN. It will be included.

[The prepared statement of Senator Bond appears in the appen-
dix.]

Senator BOND. Elderly nursing home residents are dying in Mis-
souri and across the country due to failures to provide the most
basic and fundamental elements of care. The GAO has amply docu-
mented years of death and neglect due to the poor quality of care
in too many of our Nation’s nursing homes.

In 1999, the GAO estimated that residents of 1 in 4 nursing
homes in my State of Missouri suffered actual harm from the care
they received. That is simply unacceptable. It is worse than unac-
ceptable, it is a crime, in many cases literally, and it has to be
stopped. It has to be corrected.

We simply cannot accept, in a modern and humane society such
as ours, that elderly and vulnerable residents of nursing homes
would suffer from harm instead of care.

In large part, societies are judged by how well they care for those
who cannot care for themselves, the young and the old. Right now,
we cannot avoid the rather harsh judgment imposed upon us by
these cruel statistics. We can no longer look away from the statis-
tics. We have to confront them and deal with them.

But, most important, there is a moral imperative that drives us
to look at the human beings behind those statistics, our mothers,
fathers, grandmothers, grandfathers, and some of us, probably,
soon enough. We can no longer look away.

I have been monitoring reports of abuse and neglect in nursing
homes since the summer of 1999, when reports from my constitu-
ents called into serious question the quality of care provided in
some of Missouri’s nursing homes.

Since then, I have personally met with families of victims in Mis-
souri to hear first hand their reports of abuse and neglect. I have
talked with these families, heard their stories.

I have seen pictures of the loved ones that haunt me to this day.
As long as I live, I will never forget one woman who shared with
me the heartbreaking story of finding her mother covered with
ants. There can never be any excuse for this tragic lapse in care,
so I am afraid that many stories, some we cannot repeat, are re-
peated a thousand-fold across the Nation.

Recently in St. Louis, there were heat-related deaths of four el-
derly women in the Leland Health Care Center in University City
within a 48-hour period in April of 2001. The air conditioning was
not working at the time. These four elderly women literally baked
to death on the third floor of a three-story brick building as tem-
peratures inside climbed to 95 degrees and higher.

The searing tragedy of the case is that it was so simply avoid-
able, and that many good people tried to raise the red flag on the
conditions there but were ignored by a system that long ago broke
down.
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According to a report on the Leland incidents released by the
Missouri Division of Aging, the facility had failed to maintain a
safe and comfortable temperature inside the building for 4 days
straight, despite repeated complaints from paramedics, the fire de-
partment, and other emergency workers, as well as family mem-
bers of patients regarding the climbing temperature in the nursing
home. The warning signs were there. People tried to intervene, but
no action was taken and four innocent people died as a result.

Four people are dead, a clear case of negligence. No one was held
accountable. The fines were reduced to $43,000, a little more than
$10,000 per death.

Well, that is appalling, but sadly this is not a problem unique to
Missouri. Abuse, neglect and homicide in nursing homes is truly a
national problem. How many other Lelands are out there? How
many other elderly patients right now, this summer, are baking in
nursing homes somewhere else in this country?

As Chairman of the Subcommittee on Veterans Affairs, Housing,
and Urban Development and Independent Agencies, I have also
had an interest in veterans placed in community nursing homes.

December 31 last year, the VA OIG provided me a report that
contains troubling information for veterans placed into private
nursing homes when, for one reason or another, they cannot be
placed in a VA facility.

The OIG found that veterans in these community nursing homes
are vulnerable to incurring abuse, neglect, and financial exploi-
tation. Sixty-three percent of the review teams interviewed by the
OIG knew of veterans who reported abuse or neglect while residing
in the CNHs.

Twenty-seven percent of the veterans sampled were placed in
centers for which the CMS, Centers for Medicare and Medicaid
Service, had placed the homes on watch lists, nursing homes cited
for placing residents in harm’s way or in immediate jeopardy.

Mr. Chairman, I request that the VA OIG report be placed in the
record.

The CHAIRMAN. Yes.

[The information appears in the appendix.]

Senator BOND. Neglecting an elderly, frail individual is no dif-
ferent than neglecting a child. Both are defenseless and lack a
strong voice. Both are vulnerable. Both suffer at the hands of those
who are, in some instances, nothing more than cowards or crimi-
nals.

Abuse of the elderly should be treated no differently than abuse
of children. That is why I am proud to be an original co-sponsor
of the Elder Justice Act, as mentioned by Senator Baucus, intro-
duced by Senator Breaux and supported by many members of this
committee.

On a positive note, I have met with Secretary Thompson of
Health and Human Services and discussed with him a new bedside
technology that can easily and accurately record individual infor-
mation about nursing home residents and the care they received.

Technology is designed to streamline recordkeeping, improve the
quality of care, in addition to keeping the staff updated on patient
status. This technology will help prevent errors in administering
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medication and will provide real-time clinical warnings for care-
givers.

The University of Missouri’s award-winning QIPMO, Quality Im-
provement Program for Missouri, which presently provides all
nursing homes in Missouri with reports about the quality of the
care they deliver, stands ready to marry the bedside technology
with its voluntary consultative services.

I believe QIPMO, if enhanced with bedside, real-time technology,
providing real-time patient data, has the potential to erect an
early-warning system with capacity to alert caregivers to life-
threatening problems before they become widespread or have tragic
consequences.

I am very pleased that Secretary Thompson enthusiastically sup-
ported the project and has provided $800,000 to fund a demonstra-
tion and evaluation process. Evaluation will center on whether the
use of beside technology improves the collection of daily measures
of patient care and improves the outcomes of care.

We urgently need a technological revolution in nursing home
care that can save lives and spare our seniors unnecessary suf-
fering. I am most appreciative of the work the Secretary has done.

I thank you, Mr. Chairman and Senator Baucus, for your atten-
tion, and look forward to sharing the information with you. I think
it could be a tremendous help throughout the Nation.

I thank you for holding this important hearing and for giving me
this opportunity, and we look forward to working with you on this
issue.

The CHAIRMAN. Thank you, Senator Bond.

I have no questions. Do you have questions, Senator Baucus?

Senator BAucus. No.

The CHAIRMAN. We thank you and dismiss you. We appreciate
very much your leadership in this area and look forward to work-
ing with you on any legislation that is in the jurisdiction of your
subcommittee.

Senator BOND. Thank you, sir.

The CHAIRMAN. I have the opportunity to welcome two individ-
uals who have experienced firsthand the devastating consequences
of substandard nursing home care.

We have Sheila Albores and Jeanne Hodgson before the com-
mittee, our first panel. Sheila traveled from Oak Hill, Illinois. She
will testify about her mother, Ana Carrasco, who died tragically in
the spring of 2001 after five short days in an Illinois nursing home.
Her mother was 57 years old.

She died because of a tube that was fit into her trachea that was
not properly cared for. It is simple. This needs to be cleaned out
from time to time and it was not cleaned out. Obviously, as a result
of that, there was not enough oxygen and she was not able to
breathe because of the accumulation of mucus and other fluid from
time to time.

We are going to hear from Ms. Hodgson, who traveled here from
Ransom, West Virginia. She will testify about her mother, Annie
Boyd, an Alzheimer’s patient who died in a West Virginian nursing
home. The questionable circumstances surrounding the death of
her mother are extremely troubling.
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We thank you for not only honoring your family members who
suffered, but most importantly, for coming here to testify and to be
a living example above and beyond the statistics that I referred to.

We will start with you, Ms. Albores.

STATEMENT OF SHEILA ALBORES, DAUGHTER OF ANA
CARRASCO, OAK HILL, ILLINOIS

Ms. ALBORES. Thank you. Good morning. I would like to thank
you, Senator Grassley and members of the Senate Finance Com-
mittee, for the opportunity to travel here today and share my fam-
ily’s experience.

My name is Sheila Albores, and I would like to tell you about the
neglect my mother, Ana Carrasco, suffered in a nursing home en-
trusted with her care.

In April 2001, my mother was admitted to the hospital with trou-
ble breathing. Doctors placed her on a ventilator, but after a tra-
cheotomy was performed my mother’s condition gradually improved
and she was soon able to breathe on her own.

Just 2 years earlier, my mother had been diagnosed with cancer
and received chemotherapy and radiation treatments. When she
was admitted to the hospital, our family had feared the worst. But
after tests were performed, we soon received wonderful news: there
was no cancer. My mother just needed to regain her strength, and
the doctors recommended she be placed in a facility for short-term
rehabilitation.

On a Thursday morning in April of 2001, my mother was trans-
ferred from the hospital to the nursing home closest to my home.
While my mother was being transferred, my husband and I moved
her belongings from her house to ours so we could care for her after
what we expected would be just a brief stay at a nursing home.

We arrived at the nursing home approximately 8:00 p.m. that
night to find my mother just lying in a bed, just lying there. Her
oxygen had not been hooked up. She had not had any supplemental
feedings which she should have been receiving through her NG, or
nasogastric, tube.

She had been there for more than six hours and nothing had
been taken care of. During the few days my mother resided in the
nursing home, the pattern of neglect continued.

My mother was so upset, she pleaded with me to take her out
of the facility. She told me she thought she was going to a facility
for physical therapy, but instead she had been placed in a room
with an elderly nursing home resident whose needs were also being
ignored. The poor woman in my mother’s room had bedsores all
over her body.

That first night, my husband and I and my 4-year-old daughter
stayed until 11:00 p.m., instructing the nurse on everything my
mother needed. All my mother’s instructions were written and sent
over with her, so the nurses should have known what she needed.

But the nurse on duty said she started her shift after my mother
arrived and assumed that my mother’s needs had been taken care
of by the previous nurse, but nothing had been done.

I returned to the nursing home approximately 8:30 the next
morning. When I met with the director, she assured me that what
had happened to my mother was unusual and that transferring out
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of the facility would traumatize her more. The director reassured
me that my mother would be given special care.

It was Friday morning, and I told the director that if I did not
see improvements in my mother’s care over the weekend, I would
demand that she be released to my care. I had already called a
home health care agency and they were scheduled to deliver the
necessary equipment so I would be prepared to care for my mother
at my home.

When I returned Friday afternoon, my mother still had not re-
ceived any of her medication. When I complained to the nurse, she
told me she had been too busy to get to it.

I returned to the nursing home early Saturday and spent the
weekend taking care of my mother. She was warm and perspiring,
but when she asked that her room be made cooler she was told it
could not be done. I saw a thermostat on the wall and turned it
down myself.

My mother also asked to be bathed, since she had not been
bathed since she arrived. We were informed that the nursing home
was short-staffed and that my mother would have to be put on a
bath schedule, and she was not due for one.

She asked for some cold, wet rags so I could wipe her down. I
was told I could not have any, so I took some small washcloths
from a cart that I found in the hallway and did it myself.

One of the medications on my mother’s chart was for extreme
nausea she sometimes experienced. Her doctor had prescribed it be-
cause the tracheotomy put her in extreme risk if she had vomited.
When my mother began complaining of nausea, I begged the nurse
to please give her the medication. She assured me that she would.

My uncle went to visit my mother that evening and he was mor-
tified by the lack of care. During his visit, no one had even come
in to check on my mother. He had told me that they still had not
given her the medication, so when I called the facility that night
they told me she could not come to the phone because she, indeed,
had vomited.

I called again and tried to calm my mother down. “I will be there
first thing in the morning,” I told her. When I arrived Sunday, my
mother again begged me to take her home. She said she could not
stand to be there one more moment. Her room was hot and she had
not been bathed, and she had not received any therapy. Her medi-
cation had not been given to her on schedule.

I frantically pleaded with the nurses, please give my mother the
medication. Please try to make her comfortable. It was Sunday,
and I promised my mother, first thing Monday, I would call the so-
cial worker to prepare her transfer papers.

Early Monday, I arranged for my mom to be transferred out of
the facility immediately. That night, my husband, my 4-year-old
daughter and I were back at the nursing home.

My mother was so scared, but I promised her that the next
morning the home health agency was delivering all the equipment
to my house, a hospital bed, oxygen tanks, portable commode, and
all the equipment we needed to take care of her. I told her, hang
in there for just one more night.

Early Tuesday morning, the home health agency called to con-
firm our appointment. A nurse and a technician were on their way
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to my house to set up the oxygen and give my mother breathing
treatments. I called my mother right away to tell her everything
was ready for her and that would be coming home, but my mother
was not in her room.

I was put on hold several times, and a nurse finally came to the
phone to inform me my mother had been transferred to a nearby
hospital. “You must be mistaken, I told her. “My mother is coming
home today.” I thought my mother was being prepared for her
transfer, but instead she was lying alone for hours in a nearby hos-
pital emergency room. She died there.

My mother, Ana Carrasco, was 57 years old. She had been in a
nursing home for 4 days. My mother died from a dirty, clogged tra-
cheotomy tube. A contributing cause was the nursing home not giv-
ing her the medications prescribed by her doctors to help her
breathe and thin her secretions.

When my mother’s death was investigated, the nursing home
was not cited for neglect, for violating my mother’s rights, or for
causing her death by neglecting to clean her tracheotomy tube.

Senator Grassley, members of the committee, I would like to
thank you again for inviting me here today to tell my mother’s
story and to bear witness to the suffering she endured in a nursing
home that provided substandard care.

Senators, I ask you, my mother, Ana Carrasco, was able to speak
and voice her complaints and her concerns. She had her family by
her bedside and in the nursing home. Yet, she still died of neglect.

My mother did not get her medicine. She did not receive physical
therapy. She did not get the proper care she needed to keep her
tracheotomy tube functioning properly. She could not even get a
bath. This happened, despite my vigilance, my constant calls, my
visits to the nursing home, my begging and pleading.

If this happened to my mother, what is happening to all those
other nursing home residents, the ones without a voice, the ones
that have no one to look out for them and protect them from harm?

The CHAIRMAN. And there are so many that do not have a voice
like yours. We thank you for your testimony.

[The prepared statement of Ms. Albores appears in the appen-
dix.]

The CHAIRMAN. Ms. Hodgson?

STATEMENT OF JEANNE HODGSON, DAUGHTER OF ANNIE
BOYD, RANSOM, WV

Ms. HODGSON. Mr. Chairman, members of the finance committee,
thank you for this opportunity to testify today and to tell you the
story of my mother, Annie Boyd, whose untimely and shocking
passing is the reason I am here before you today.

My name is Jeanne Hodgson and I am from Ransom, West Vir-
ginia.

In October of 2000, my brother, sister and I faced the most dif-
ficult decision we have ever faced in our lives, the decision to put
our mother in a nursing home. We put off this decision for quite
some time, but as our mother’s Alzheimer condition quickly wors-
ened, we felt like we had no choice.
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It was clear to us that mom needed 24-hour care, that my sister,
brother and I could not provide while holding down jobs, sup-
porting our families, and dealing with our own health problems.

We began this journey by trying to find the best home we could
for Mom. We chose a facility that looked nice and the admission
staff boasted of their special Alzheimer’s/'Dementia Special Care
Unit, which offered increased supervision and frequent resident/
staff interactions.

You see, my mom had a tendency to wander and she loved to
walk. She had fallen and hurt herself at home, so we needed a
nursing home facility that could deal with that problem.

We thought this nursing home would provide Mom with a level
of care beyond anything that we could give her. So on October 18,
2000, we moved Mom into the home.

Despite our hopes, it soon became apparent to us that she was
not receiving the level of supervision promised to us. In fact, we
began to realize that Mom spent most of her days wandering the
nursing home halls without any proper help or supervision.

Although the nursing home had promised to engage her in spe-
cial activities to help her with her Alzheimer’s, they rarely pro-
vided them.

My sister and I would each visit my mom at least three times
a week. During those visits, we began to realize that the nursing
home was greatly understaffed.

During our individual visits, my sister and I both noticed there
was not even enough staff to feed the patients, so on more than one
occasion my sister and I fed patients in need of assistance.

During my sister’s visits, she also noticed that lunch trays would
often come without any liquids and that pills were lying around on
the floor.

Within 2 years of mom moving into the facility, she had sus-
tained over 30 falls and other unexplained injuries and accidents
ranging from regular bruises, lost teeth, black eyes, to head lacera-
tions requiring stitches, and a fractured left wrist.

Unfortunately, we did not know of many of these falls until after
mom’s passing because they were documented but not reported. As
for the injuries we knew about, the staff claimed they had no idea
what happened.

It was clear to me that they did not have adequate staffing to
supervise my mom and simply could not keep her safe. We com-
plained. We tried to work with the staff, but it did not change any-
thing.

As the falls and injuries became more frequent, my family start-
ed to doubt our decision. The final straw occurred in October of
2002, when mom was admitted to Jefferson Memorial Hospital be-
cause she was suffering from severe dehydration.

At that point, we were certain the nursing home was doing a lot
more harm than good, so we made the decision to move mom out
of the facility and we began to consider other options. Unfortu-
nately, our decision came too late. On November 20, 2002, around
11:15 p.m., I received a knock on the door.

When I opened my door, there on my front porch was an officer
with the Charlestown Police Department. He told me that my
mother had died at the nursing home. The nursing home never
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even called to inform my family of my mom’s passing or any of the
surrounding events.

As to how she died, he told me that she had been hanged. My
mother was found with a shower hose around her neck. It was con-
sidered a suspicious death and they were undertaking an investiga-
tion. Ultimately, it was an investigation that went nowhere. The
police never determined how my mom died.

I cannot put into words how I felt at that moment, standing on
the porch. The lingering feelings still haunt me today. I feel guilty
for having put my mom in such a place. I feel outraged that they
could allow this to happen to such a vulnerable person.

Unfortunately, I cannot bring our mother back. But what I can
do is share the story with you. Based on our family’s experience
and what I have come to know about nursing homes and elderly
care since that time, I know that nursing home neglect is much
more commonplace than people realize.

Staff shortages at these facilities is an important problem that
needs to be addressed at the national level. Rather than limit the
rights of these elders through court reform, I would ask this body
to get to the root cause of this neglect, look at how to solve the
problem by addressing the staffing problems.

If, by giving this testimony, I can help save even one elderly per-
son from suffering from nursing home neglect due to staff short-
ages and poorly trained workers, I will have done honor to the
memory of my mom and all that she did for me and my family.
Thank you.

4 [The prepared statement of Ms. Hodgson appears in the appen-
ix.]

The CHAIRMAN. We thank you for sharing your stories with us
and with the Nation. As sad as your stories are and the dread that
it brought to your family, it seems to me your testifying here is a
constant reminder of the inadequacy of some of the enforcement
and the care.

So, we thank you for doing that. We thank you because we want
to learn from your testimony. We want the people that are involved
in enforcement of nursing home care to learn as well.

So I really only have one question of both of you, but a very basic
question and something that we and the Nation ought to learn
from you. In light of these experiences you have had, in light of the
care I think each of you feel you took to make sure that your par-
ents had adequate care, you found out that, regardless of how
much care you took or what advice you took, what you relied on
for the placement for a short period of time or a longer period of
time in the nursing home, that things did not turn out the way
that you had been led to believe or that you anticipated.

So my question is in regard to the advice that you would give
people all across this country if they were in a situation like you,
faced with placing a loved one in a nursing home, what you have
learned considering all the care that you took. What advice would
you give to the thousands of people that are probably in exactly the
same position you were within the last couple of years?

Ms. Albores, would you start out?

Ms. ALBORES. I, first, would like to say that anyone facing the
same decision I had, give as much attention as you can. But even
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in my case and in Ms. Hodgson’s case, it does not matter. So my
advice, I guess, would be to look into any other avenues except put-
ting your loved one in a nursing home.

The CHAIRMAN. Ms. Hodgson?

Ms. HODGSON. I pretty much feel the same way. Try everything
you can before you have to do that. If it still comes to that point
where you have to do it, maybe research more than we did. I want-
ed mom close to where I was so that we could go visit her.

What we did, is we would pop in at different times of the day
so they would not know when we were coming. Sometimes I would
go in the morning, sometimes I would go in the evenings, and then
my sister would do the same. But it still did not really help as far
as that goes, either.

So if I had it to do over again—I kept her at home for 5 years,
as long as I could. I really think if I would have looked at other
avenues I may have been able to do like she was going to do when
her mom came home, someone to come in and take care of her. I
wish I would have looked into that more than I did.

I mean, if it gets down to the point where there is nothing else
you can do and you have to place them in a nursing home, I would
just go there as often as I could and not be afraid to speak up
about something you did not like, and take it higher if you have
to.

The CHAIRMAN. I have never met one constituent who said, I am
just dying to get into a nursing home. I hope that we have policies,
public as well as private consideration, that have a continuum of
care that leads us to the same point that both of you made, that
we should keep people out of nursing homes as long as we can, not
because of the quality of care that is an subject of this hearing, but
just because people have a higher quality of life if they are in an
environment that they choose as opposed to one they do not choose.

Ms. ALBORES. I agree.

The CHAIRMAN. Senator Baucus?

Senator BAucus. Thank you, Mr. Chairman.

Ms. Albores and Ms. Hodgson, first, I want you to know that you
have the condolences of myself, the Chairman, and all the members
of this committee, and I am sure all members of the Senate, for the
pain and suffering that you and your family have gone through.

It takes great courage for both of you to come before us today to
share your pain, what you have been through, and I take my hat
off to you. It is not easy to do this.

I also suspect that everybody listening to you is thinking back to
his or her own family experiences. I know I am in mine. My mom
was in a nursing home and I had to spend a lot of time personally
making sure she was getting the care that she otherwise was not
getting.

If T had to do it, I am sure that most everybody else has to do
the same thing. Fortunately, my mother did not have the tragic
outcome that occurred in both of your cases.

This is tough. I think part of the solution, as you have alluded
to, is staffing. It just struck me, in the nursing home my mom was
in, staffing is not great. There is a lot of turnover, a lot of shifts
changing all the time, not enough follow-up, as you have mentioned
in your cases. I found the same thing. I, too, had to go to the direc-



15

tor personally and say, hey, you are not taking care of Mom. My
guess is, this is much more the rule rather than the exception.

We have got a real problem here, Mr. Chairman. I think we are
going to have to press GAO and the Federal Government and just
figure out what we can do, because it is a problem. We will work
on it, rest assured we will. But thank you so very much for, again,
your courage in coming before us and sharing your experiences
with other Americans.

Ms. HoDGSON. Can I say one thing?

Senator BAUCUS. Sure.

Ms. HODGSON. One time when I was in the nursing home vis-
iting, I think it must have been on a holiday because I was off
work. It was during the week, though. They knew that people were
coming.

They were notified that whoever comes to do whatever they do,
regulate them or check them out to make sure things are the way
they are supposed to be, they know when they are coming so they
are prepared. I do not think that is right. They should not know
when someone is going to pop in, and then they would be more
careful.

Senator BAucus. Right. Right. She is talking about unannounced
inspections.

Ms. HoDGSON. Right. Unannounced visits. Maybe there are some
of those, but that one in particular, they were getting ready for it.
They were moving things, and doing this and that. I asked what
they were doing and they said, such and such is coming in. I just
thought it was weird that they knew it.

Senator BAucus. Right.

Ms. HODGSON. And there were more people on duty that day and
things were going differently that day.

Senator BAucUs. Do you have any sense of how to get an ethic
there among the personnel that really want to care for people? Any
thought? Because my sense is, there is a lot of warehousing here.

Ms. HODGSON. A lot of what?

Senator BAUcUS. Warehousing.

Ms. HOoDGSON. Right.

Senator BAucuUs. How do you get people that work there to care?

Ms. ALBORES. I just think that administrators do not check into
the backgrounds of the people that they have working there. I did
notice, when I was at this particular nursing home, there was
maybe one registered nurse per shift for two wings, and then
maybe some agency, part-time nurses, candy stripers, just volun-
teers or people that were employed by minimum wage.

If you put those types of people in an environment like that, they
just do not have the heart in it. They are not there because they
chose that profession. They are just there because of the money, I
guess. Maybe there is just not enough staffing.

Senator BAUCUS. Yes. Well, thank you very much. We appreciate
it.

Ms. ALBORES. Thank you.

Ms. HODGSON. Thank you.

The CHAIRMAN. Thank you very much. We appreciate your testi-
mony to the Senate, through this committee.
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I rely on the General Accounting Office to do a lot of work in a
lot of areas, but one place where I really found their work very out-
standing is what they do on assessing health issues.

I have called on Dr. Bill Scanlon many times as Director of
Health Financing and Public Health Issues to do General Account-
ing Office reports on the nursing home industry and quality of
care.

So I call him now, and I call Dara Corrigan, who is Acting Prin-
cipal Deputy for the Department of Health and Human Services.

Dr. Scanlon is going to testify on a report that I requested to re-
assess the extent of State and Federal progress made in improving
nursing home care.

Ms. Corrigan is with the Inspector General’s Office, which has
historically provided valuable testimony to the committee. She re-
cently assumed new responsibilities as Acting Deputy Inspector
General. I look forward to your two testimonies.

I am going to start with Dr. Scanlon.

STATEMENT OF WILLIAM J. SCANLON, PH.D., DIRECTOR,
HEALTH FINANCING AND PUBLIC HEALTH ISSUES, U.S. GEN-
ERAL ACCOUNTING OFFICE, WASHINGTON, DC

Dr. SCANLON. Thank you very much, Mr. Chairman. I am very
pleased to be here today as you once again spotlight the critical
issue of assuring quality of care for vulnerable seniors and disabled
persons in nursing homes.

Since 1997 when you began this effort, GAO has been very proud
to assist you in examining the quality of nursing home care pro-
vided to Medicare and Medicaid beneficiaries and the State and
Federal oversight and enforcement mechanisms to ensure that care
meets minimum standards.

As you indicated, today our latest report is being released. It was
completed at the request of yourself and Senator Bond and it dis-
cusses the recent trend and serious deficiencies, as well as the con-
tinuing weaknesses we identified in State and Federal nursing
home oversight.

I would like to provide you some highlights from that report. The
message today is mixed. On the one hand, there is distressing
news. The survey inspections we reviewed still show that an unac-
ceptable share of nursing homes, almost a fifth, had deficiencies in-
volving harm to residents.

Tragically, the surveys document too many instances of harm
that could be avoided through good care involving adequate nutri-
tion, hydration, and more frequent repositioning.

The positive side, is that the proportion of homes with actual
harm deficiencies is almost 9 percentage points smaller than when
we last reviewed the survey results. That good news, however, is
tempered by the reality that surveys understate the extent of cur-
rent serious care problems.

In looking at a sample of surveys from homes with a history of
harming residents but whose current surveys showed no such defi-
ciencies, we found that a significant share had deficiencies that vir-
tually everyone would agree involved actual harm, instances of
avoidable pressure sores, serious weight loss, and repeated falls
with broken bones and other injuries.
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Both you and Senator Baucus indicated the problem we have
with the data on nursing home deficiencies, and we agree that the
data is not accurate in terms of reporting the level of deficiencies.

Unfortunately, all of the evidence points to the fact that in terms
of serious deficiencies involving actual harm or immediate jeopardy
to residents, the data is understated, they are not overstated.

We found, in preparing today’s report, that a lack of clear and
consistent CMS guidance on the definitions of actual harm and im-
mediate jeopardy is an impediment for State surveyors in identi-
fying these serious deficiencies.

Although CMS has been developing new surveyor guidance on in-
vestigating and categorizing quality problems since October of
2000, the first set of new guidance on pressure sores has not yet
been released.

CMS has instituted a more systematic oversight of State survey,
complaint, and enforcement activities, which is a positive move.

However, after its initial reviews, CMS officials acknowledge that
their effectiveness could be improved. CMS has taken steps to im-
prove the consistency of the reviews and needs to be attentive to
ensuring that the collected information adequately identifies the
extent and nature of any identified problems in order to guide
needed interventions.

Let me point to one such area for needed improvement. CMS is
not adequately monitoring the State’s compliance with its October
2000 policy requiring that nursing homes that repeatedly harmed
residents be sanctioned immediately.

In the past, no sanctions were implemented if a home took cor-
rective action within a 90-day, so-called, grace period. For all prac-
tical purposes, this had resulted in repeat offender homes never
facing sanctions.

Despite the new policy, we found that a significant share of
homes with successive actual harm deficiencies were not referred
for immediate sanctions as required, significantly undermining the
deterrent effect of this policy.

Mr. Chairman, I would like to now step back from the findings
in today’s reports and offer some thoughts based upon my involve-
ment in your efforts over the past six years.

First, we need some clarity about what should be our most imme-
diate objective. No one would dispute the desirability of improving
overall nursing home quality, but we must not confuse a wish to
improve quality in all homes with the more pressing need to ensure
a minimum quality of care in every home, to eliminate the possi-
bility that nursing home residents can be at risk of harm due to
woefully deficient care, a risk that our report indicates exists today
for over 300,000 elderly and disabled individuals residing in about
3,500 nursing homes.

Laudably, the nursing home industry launched last year a Qual-
ity First initiative, a commitment to find means to improve care in
all homes. Laudable as that is, and I sincerely hope it is extremely
successful, it is not a substitute for strengthening the survey and
enforcement process to ensure that deficient care resulting in harm
to residents in too sizeable a minority of homes is eliminated.

In medicine, there is the concept of triage. When the number of
patients seeking treatment exceeds capacity, medical professionals
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focus first on those who cannot afford to wait and who can benefit
most from immediate treatment.

We need to focus, first, on deficient care that is harming resi-
dents and ensure this critical, unacceptable problem is addressed
to the best of our abilities.

There has also been discussion over the last six years about a
need to change the nature of the survey and enforcement process
or to reduce our reliance on it as a means of assuring nursing home
quality.

It has been suggested that the process should be less regulatory,
surveyors less like policemen. Some suggest surveyors should play
more of a consultative role, assisting nursing homes in under-
standing how to comply with Federal standards.

I agree that surveyors should not be regarded as policemen. They
should be perceived as consumer representatives, reviewing wheth-
er the care Medicare and Medicaid programs are purchasing on be-
half of their beneficiaries meets standards of minimal quality,
something no different than what a corporation might do to check
Whelther the goods it ordered from a supplier were of acceptable
quality.

The analogy is apt, because surveys are only done for homes that
voluntarily want to sell care to Medicare or Medicaid beneficiaries.
Homes that do not are not surveyed.

I do find it hard to understand the idea that the nursing homes
would need the consultative help of government surveyors in order
to avoid deficiencies. The types of deficiencies we have been talking
about involve practices so egregious, so lacking, what one does not
have to be a health professional to instantly understand their inad-
equacy.

In our reports in different hearings and in the examples that you
have heard today, there have been cases of serious harm and other
industry, and possibly death, when physicians’ orders were ignored,
when residents were allowed to deteriorate due to malnutrition or
dehydration with any intervention, or because decubiti went
undiagnosed, or even when diagnosed were not appropriately treat-
ed.

The nursing home industry is a $100 billion a year industry, em-
ploying tens of thousands of health professionals. It is incongruous
to me to think that it needs the consultative assistance of a govern-
ment surveyor to correct problems that every non-health profes-
sional in this room would instantly agree involved care that was
simply and woefully lacking.

Most of us know from raising children about the basics required
to sustain a human being, basics that some nursing home residents
do not receive.

Some may say the survey and enforcement processes have proven
inadequate to ensure nursing home quality, given the reports of
continuing deficiencies over the last 6 years.

My perspection is different. I do not believe we have adequately
implemented the survey and enforcement process as envisioned in
OBRA 1987, and further defined by HCFA.

The execution of surveys and the enforcement actions that should
follow them have been so lacking, we do not know how effective the
process can be.
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We and the OIG have identified a whole series of actions that
could be taken that would provide the survey and enforcement
processes a much better chance of being more effective in ensuring
minimum quality.

On their face, the survey and enforcement processes have prom-
ise. We simply need to implement them adequately to discover how
much of that promise can be realized and how much poor quality
nursing home care can be eliminated.

Thank you very much, Mr. Chairman. I would be happy to an-
swer any questions that you may have.

The CHAIRMAN. Thank you, Dr. Scanlon.

4 [The prepared statement of Dr. Scanlon appears in the appen-
ix.]

The CHAIRMAN. I am going to go to Ms. Corrigan before we ask
questions.

Proceed.

STATEMENT OF DARA CORRIGAN, ACTING PRINCIPAL DEPUTY
INSPECTOR GENERAL, OFFICE OF INSPECTOR GENERAL,
DEPARTMENT OF HEALTH AND HUMAN SERVICES, WASH-
INGTON, DC

Ms. CORRIGAN. Good morning, Mr. Chairman. I appreciate the
opportunity to talk to you today about the quality of care in nurs-
ing homes.

This is an issue, as we have seen today, that potentially will af-
fect everyone in this room in a way that is very personal and has
nothing to do with dollars. It is a subject of intense and continuing
interest at the Office of the Inspector General.

You asked us to provide our current assessment of the quality of
care in nursing homes based upon our work over the past several
years. I have gone through all of the reports, and I hope to talk
to you about some of them today.

But as a summary, I would say, as many people have said al-
ready and I will echo a lot of what the GAO has said, we see glim-
mers of hope and progress, but overall we still have serious con-
cerns about the quality of living conditions for residents at nursing
homes.

As part of our study of nursing homes, we have looked at the
data compiled by surveyors. We have looked at the complaints that
residents have lodged with ombudsmen. We have talked to the sur-
veyors. We have talked to operators of nursing homes.

We have gone into nursing homes and looked at the records of
individual residents and we have had independent medical reviews
of certain sampled residents at nursing homes. We also sent our
own teams in to look at nursing homes to examine aspects of care.

As part of our preparation for this year, we looked at the GAQO’s
reports and the GAO’s results. We found that, while we have
looked at different things, our information and factual data, anal-
ysis, and conclusions are very similar to the GAO’s.

We have compared, for example, the deficiencies that we found
across the country in 1996 to the year 2001, and we found that the
deficiencies are still increasing. We found that more nursing homes
have deficiencies.
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But perhaps more important than the actual numbers of defi-
ciencies, we have looked at the types of deficiencies that relate to
quality of care, the ones that the earlier people testified about. We
found that, unfortunately in that area, there has also been an in-
crease in those types of deficiencies.

And we are not talking about minor deficiencies like hanging a
sign wrong on the wall. I will give you two examples. One, was a
case where a resident reported that a nurse aide had used a sheet
around her neck that left red marks on her neck, and upon further
investigation there were seven similar incidents of resident mis-
treatment in the records.

There was another deficiency cited where the resident had been
having trouble drinking and eating and had signs of dehydration,
yet that patient continued to receive diuretics while they were in
a nursing home. They were later transferred to a hospital, where
they subsequently died.

These are not minor deficiencies. They affect the quality of life
for the residents in nursing homes, and it is something that we all
have to be very concerned about.

There is one other area I would like to focus on, which is the
resident assessment and care plans. Now, that sounds like a gov-
ernment, bureaucratic paper thing, but it is not.

What that type of assessment is, is when someone goes into a
nursing home, they should have an interdisciplinary team that
looks at them and figures out how to meet all of their needs, like
dehydration, or if they have any problem with falling, or if they
have dementia, or if they have any visual problems, so that a care
plan can be drawn up that addresses all of those needs.

What we found, is that over time there have been more defi-
ciencies in that area. What we are concerned about, is the lack of
those plans is not just a paper problem. I can lead to actual harm
or potential harm, in some cases. We looked at one particular nurs-
ing home where 7 out of 31 people did not have these comprehen-
sive care plans.

What it means in real terms, is one person was not receiving
pain medication for severe pain. For another person in the nursing
home, they were not meeting their dietary needs and the person
was losing weight, even though that was a concern from the begin-
ning when they were admitted to the nursing home.

In addition to our concerns about the actual deficiencies, we
share the GAO’s concern and this committee’s concern about the
data that we are using and whether or not survey data can be re-
lied upon.

We found in our studies that there are differences between the
States, within the State, between Federal oversight in the States,
and even sometimes within the same survey.

We consider this to be critically important because all enforce-
ment tools are based upon that survey data, so if we do not have
good enforcement data, the Federal Government cannot take appro-
priate enforcement action.

We have several explanations for the inconsistencies or varia-
bility in survey data. I think it can be explained by things like the
surveyor’s approach.
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Some surveyors take much more of an enforcement approach
versus an approach where they go in and try to consult with the
nursing home. There are variable differences in the level of review
that some surveys actually have before the survey results are final-
ized. There are difficulties in the way that they try and figure out
what a deficiency is, based on the guidelines. There are some ambi-
guities there.

We just want to raise again the concern that those types of
variabilities are going to cause enforcement problems and will af-
fect quality of care at the nursing homes. In addition, I would just
like to point out that, in reviewing the ombudsman reporting data,
it corroborates much of what has been said here today.

The complaints by nursing home residents have increased over
time. Again, these complaints are not about trivial things. They are
about medications not being given and not having their requests
for assistance answered. Unexplained bruising and a failure to
bathe many residents was really high.

When I read about people complaining about not being bathed,
it seems like such a basic quality of life issue. I find that type of
complaint as disturbing as the other complaints, because if those
things are not happening, you know the more serious medication
and other type of care are not taking place either.

As the GAO has already stated, there are some positives in the
data. Certainly, we have seen signs of improvement from CMS.
There have been real strides to try and make things better. We
found in our data that the number of repeat offenders, the people
coming back time after time with the same deficiencies has been
reduced.

But I think after reviewing all of the data in preparation for this
hearing, the feeling that I am left with is mostly a feeling of dis-
appointment, disappointment that it is not a lot better from several
years ago.

So, I do not think this is a time to become complacent. Instead,
I think it is a time to become innovative and to figure out new
ways to attack this problem.

I do agree with the GAO that we really have to focus on which
enforcement tools work best and making the survey and certifi-
cation process better.

But I would like to do a study on what is making the best nurs-
ing homes work the way that they do, the nursing homes who have
not had deficiencies for years. I would like to study where the
money is going. Is it going to patient care?

Now, much has been done, but we can continue to do more. I
want you to be assured that the Office of the Inspector General will
be ready to do as much work as we possibly can. We hope that our
contributions are constructive and we welcome your criticism, sug-
gestions, and input.

4 [The prepared statement of Ms. Corrigan appears in the appen-
ix.]

The CHAIRMAN. Could I ask you to pursue that study? I would
be very interested in it and would like to have you pursue the
study you just referred to. You said you would like to study.

Ms. CORRIGAN. Yes, Mr. Chairman.

The CHAIRMAN. Yes. I would make that request.
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My first question would be to both of you. I often year that Med-
icaid is an inadequate payor. Is that true? Would you also comment
on Medicare, maybe at the same time, Dr. Scanlon, then Ms.
Corrigan?

Dr. ScaNLON. Certainly there has been a lot of information about
Medicare being an inadequate payor that has circulated in the
media and in policy circles. I think, though, we need to take this
with some perspective.

Until 1997, we had the Boren amendment to the Social Security
Act that required that Medicaid programs had to pay rates to nurs-
ing homes that were sufficient to cover the costs of an economically
and efficiently operated facility.

Prior to 1997, the nursing home industry was quite aggressive in
terms of going to court and insisting that States do pay rates that
were adequate to cover the cost of efficiently and economically op-
erated facilities.

So I think at that point in time, using it as a benchmark, we can
say that rates were reflecting the cost of those types of homes in
virtually all States.

Subsequent to 1997 when that amendment was repealed, States
were experiencing surpluses, and people that looked at Medicaid
rates found that there had not been significant changes in pay-
ments, any kind of significant reduction in payments sort of imme-
diately following the repeal of the Boren amendment.

Right now, at your request, we have been looking at what has
been happening since States have undergone significant fiscal pres-
sure with the recession and their reduced revenues. We have
looked at 20 States, including those that reported the largest defi-
cits in terms of having to balance their budgets in the last 2 years.

What we have found, is that in those 20 States there have been
almost no reductions in Medicaid nursing home rates up through
2002. Right now, we are trying to update this for 2003 with the in-
formation from the legislative sessions that are just being com-
pleted right now.

What we found instead, was that the rate of increase in rates
paid by Medicaid to nursing homes over the period from 1998 to
2002 was actually increasing faster than the rate of increase in in-
flation for nursing home inputs, labor, supplies, and other mate-
rials, as measured by the nursing home market basket that CMS
puts together.

So the overall picture, from those perspectives, is quite positive.
At the same time, I would emphasize that State Medicaid programs
have been prudent about how they paid nursing homes.

They are interested in paying the cost of efficient and economical
facilities. They are not interested in paying the cost of inefficient
and uneconomical facilities. They do not pay all of the costs of very
high-cost facilities.

Something also of interest, I think, to you, would be the fact that
they do not typically give nursing homes payment in a lump sum.
They take into account what nursing homes are spending in dif-
ferent areas, such as nursing, dietary costs, administration, the
building and other facility costs, and they try to skew the payment
toward the things that relate to resident care, things that would
hopefully produce a higher quality of care.
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With respect to Medicare, we issued a report last year which in-
dicated that, under the new Medicare prospective payment system,
there was quite generous margins that freestanding nursing homes
were enjoying under the prospective payment system, at that time,
somewhere between 15 and 20 percent margins.

As you know, since then, certain additional payments have ex-
pired. But MEDPAC, in its most recent report, estimates for this
year the average margin for freestanding facilities will be about 13
percent.

One last comment. There has often been sort of a proposal that
Medicare needs to compensate for inadequate payment on the part
o}f; Medicaid. There are two parts to the way we need to think about
that.

One, is we need to address more directly the question of whether
Medicaid payment is inadequate. Second, we need to think about
whether Medicare is the right vehicle to compensate for any inad-
equacies in Medicaid payment.

If some States have inadequate Medicaid payments, to raise
Medicare rates nationally would be a quite expensive way to solve
the problem. Furthermore, the distribution of Medicare residents in
homes is very different than the distribution of Medicaid residents.

Many homes do not serve many Medicare residents, but will
serve many Medicaid residents. They are not going to benefit from
increasing Medicare payment, and that is not going to help if their
Medicaid rates are inadequate.

Thank you.

The CHAIRMAN. Ms. Corrigan?

Ms. CORRIGAN. Mr. Chairman, when we were preparing for this
hearing I had discussions with my staff about this issue. It turns
out that our office has not focused before on whether or not pay-
ment is appropriate and adequate to provide quality of care.

I think that we should be focusing on that issue, and we should
also be focusing on where the money is going. What I can tell you
is, while we have not studied it yet, we plan to study it in the fu-
ture.

The CHAIRMAN. All right.

Dr. Scanlon, you spoke about understatement of surveys. I would
like to have some examples of deficiencies that you believe should
have been cited that give us concern about the level of actual harm.

Dr. ScANLON. Yes, Mr. Chairman. As I said, we took a sample
of deficiencies from homes that had actual harm in the past, and
in their current survey did not have actual harm. In our report, we
listed the 39 percent of that sample that we regarded as involving
actual harm.

Let me give you just a couple of them as this point. We have a
resident that was admitted to a nursing home with a fractured hip
and a gastrostomy tube inserted through the abdomen so that they
could be fed directly into their stomach.

There was concern about the tube and the potential for infection.
The physician’s orders were to clean this tube site with soap and
water and apply a dry sponge.

What the surveyors found was, the site of the tube insertion had
become reddened, with thick, yellow-green discharge and had an
odor, indicating signs of infection when the surveyor was there.
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The family of the resident indicated that the dressing was rarely
changed, and also there was no documentation to show that this
tube site had been cleansed as ordered on 12 out of 16 different oc-
casions.

There is another instance in terms of development of pressure
sores that did not seem to have to have occurred. A resident was
admitted with heart failure, high blood pressure, and a Stage II
pressure sore on their back. Unfortunately, within several months,
the pressure sore had been worsened to a Stage III. When the sur-
veyor was there, the pressure sore was a Stage IV.

The physician had ordered that the resident be turned every
hour, but the staff failed to turn the resident as directed. The sur-
veyor, while they were there, observed the resident lying on her
back for two or more hours.

The resident reported that frequently she was turned only twice
in every eight hours. The charge nurse did not know that the phy-
sician had ordered the resident to be turned every hour, so that
there was not appropriate supervisory accountability.

The CHAIRMAN. All right.

One more question of you, then one question for Ms. Corrigan.
Do you believe that States are making progress in holding nursing
homes accountable for meeting Federal quality standards? Are they
receiving adequate Federal funding to meet all the demands placed
on them?

Dr. ScANLON. I think if today were the first hearing on this sub-
ject, we would never believe that progress could have been made,
given the negative aspects of what we have been talking about in
terms of under-identification of problems, the fact that there is
such a significant number of homes with serious problems.

At the same time, compared to where we were when we first re-
ported in 1998, I think we should give the State some credit, and
CMS some credit, in terms of having moved forward on a number
of fronts.

One thing. In our last report, we indicate that Federal surveyors,
when they do comparative surveys to assess the performance of the
State surveyors, are finding that the States have missed fewer seri-
ous deficiencies. It is a positive move.

At the same time, the Federal surveyors are finding that there
are 20 percent of facilities where a serious harm deficiency has
been missed. That is totally unacceptable.

We are also doing a much better job in terms of the complaint
system, which is one of the very critical early-warning safety valves
for residents and families, whereas, when we first testified about
the complaint system several years ago there was very little sys-
tematic review of whether complaints that were serious were being
handled quickly. That type of review is occurring now.

We have not yet achieved perfection in terms of meeting the
guidelines of investigating all immediate jeopardy claims in 2 days,
or actual harm claims in 10 working days, but we have moved
more positively in that direction and I think that is something to
take into account.

The last thing I would mention in terms of our progress, is that
when we first testified before you in 1998, 98 percent of facilities
with serious harm deficiencies were not referred for sanction. Be-
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cause of the policy now that facilities having successive surveys
with immediate harm deficiencies be immediately referred for sanc-
tion, there has been a significant number of those facilities that
have been sanctioned.

While we reported that almost 700, or slightly more than 700
had not been properly referred, there were about 4,000 that had
been properly referred over a 2-year period. So, I think that is a
positive move.

In terms of the adequacy of resources, I think we have some sig-
nificant concerns. One of the things that we hear repeatedly in the
States is that, in terms of trying to deal with complaints, both in
terms of having to respond quickly, which is a new priority that
they are focusing on today, as well as an increased volume of com-
plaints, because frankly one of the other positive things that has
come out of your efforts has been much more visibility to 1-800
numbers and other ways for residents and their families to express
complaints.

States have reported that their ability to deal with the volume
of surveys required by complaints, the volume of surveys that are
needed to deal with the annual survey, that they are simply
stretched too thin. I think we are hearing it from too many to be
able to say that it is not necessarily genuine.

The other thing I worry about in terms of quality oversight, is
that we have dealt not only with nursing home quality oversight,
but with quality oversight in dialysis facilities, in home health
agencies, in intermediate care facilities for people with mental re-
tardation.

When we talk to CMS and we talk to the States, they all talk
about it almost being a game of robbing Peter to pay Paul, that
when you focus on one type of provider and trying to provide ade-
quate oversight, it often means that another type of provider is not
receiving adequate oversight.

The CHAIRMAN. Ms. Corrigan, one other question for you. That
is, in light of this under reporting, what does this mean to the reli-
ability and the integrity of the OSCAR data?

Ms. CORRIGAN. I think it means that it is a problem that we need
to work on. The data there can certainly be used. The tendency to
under report means that perhaps things should be different than
they are, but what is there, I think we can use.

I think there needs to be some effort, though, to close the gaps
on the four issues that I talked to you about, to figure out whether
surveyors are going to be more in the enforcement mode or more
in the consultative role, to figure out what type of review process
we want for surveyors, to figure out a way to write the actual defi-
ciencies more clearly.

I think if we start doing those types of things, we will try to have
less variability in the system, which I think is what everybody is
looking for. It is not there yet, but it is a very good start and it
is a very good measure of really focusing on the problems of par-
ticular nursing homes. But it can be much better. Once it is better,
it will be a better enforcement tool.

The CHAIRMAN. Thank you.

I am going to call on Senator Breaux. He is one that has worked
with me over all these years on exactly this issue. Before he was
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Chairman of the Aging Committee, he was also Ranking Member
during my chairmanship. He continues to have this interest. I
would call on you. I have no further questions. Then when you are
done, I will call Mr. Scully.

OPENING STATEMENT OF HON. JOHN BREAUX, A U.S.
SENATOR FROM LOUISIANA

Senator BREAUX. Thank you very much, Mr. Chairman. I thank
Ms. Corrigan and Dr. Scanlon for their testimony. I apologize. We
were in a mark-up in another committee and I could not be in two
places at one time.

But this is an important hearing. I think that we, in our Aging
}(fommittee, have also looked at the quality of care in nursing

omes.

We all know that many seniors would like to stay in their own
home as long as they possibly can. But for many, there comes a
time in their lives when 24-hour a day, 7-day a week care is abso-
lutely essentially. That is the type of care that nursing homes do
provide.

There are alternatives to nursing homes which I have encour-
aged our institutions to provide, particularly assisted living types
of facilities, because that also is now going to be part of the mix
in the future.

But I am delighted to hear that nursing home deficiencies, 1
think, are going down. I think things are getting better. But we
still have a lot of work to do in order to have a system that we can
all be completely comfortable with, and that is the goal of all of us.

I would just mention, Mr. Chairman, if I may, that this whole
issue is one of the reasons why Senator Hatch and I introduced our
legislation on the Elder Justice Act, S. 333, as part of that solution.

I think it goes a long way towards providing everyone the tools
that they need in order to be able to make sure that everything
possible is being done to protect those who are receiving care in our
Nation’s facilities.

The bill improves prevention and intervention by funding
projects that are important in enhancing long-term care quality. It
also enhances detection. It is a big problem. We found out that
many times problems are never discovered until it is too late, and
too often they are covered up so they, in fact, are never discovered.
Our legislation would help address that.

It also tries to increase collaboration and coordination between
all the various agencies that have something to do with this at the
State, local and county level, as well as the Federal level. We need
more coordination and cooperation. Our legislation would do that.

It also increases prosecution when it gets to the point, when that
is necessary. In many cases, that is the final hammer that is need-
ed to make sure that abuse and neglect does not continue to occur.

So, Mr. Chairman, we now have a significant number of sponsors
of our legislation in the Congress and in the Senate, particularly,
as well as the House. The leadership in the House has taken a lead
role in this.

We have over 170 organizations nationwide that support this leg-
islation and this effort. I think that hopefully we will reach a point
when we may consider actually moving and acting on our Elder
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Justice Act. We thank you for having this hearing. It fits right in
with what we are trying to do with our legislation. Thank you very
much.

The CHAIRMAN. I personally have not focused on your legislation
as much as I should have. I know that I support the goals that you
seek, and I know that my staff has been visiting with your staff
about, not a lot of concerns, but some concerns that we have had
about it. I would like to continue to work with you on that.

Senator BREAUX. I appreciate the Chairman. I would just men-
tion, I did not know the number when I was making my initial
comments. We have over 27 co-sponsors in the Senate now, 10 of
which are on the Senate Finance Committee. So, we have been
working hard to try and build up that momentum that I think
would be very important.

The CHAIRMAN. Thank you, Senator Breaux.

I thank both of you for testifying.

It is my privilege now to call CMS Administrator Tom Scully, be-
cause he has significant responsibilities in this area because of
CMS’s important role. I want to thank him for coming.

Mr. Scully, I want to thank you for coming to testify before our
committee, because you do have such an important role as Admin-
istrator here, of what is going right and what is going wrong in this
regard to the quality of care at nursing homes.

I know that you can testify on strides that have been made and
I presume that you are also aware of some inadequacies that I
know you are concerned about as well.

Would you proceed?

Senator BREAUX. Is this the same Mr. Scully that was on the
front page of the Wall Street Journal?

The CHAIRMAN. It happens to be the same Mr. Scully.

Go ahead.

STATEMENT OF HON. TOM SCULLY, ADMINISTRATOR, CEN-
TERS FOR MEDICARE AND MEDICAID SERVICES, DEPART-
MENT OF HEALTH AND HUMAN SERVICES, WASHINGTON, DC

Mr. ScuLLy. I apologize. I could have easily lived without that
one. Thank you. Thank you, Mr. Chairman and Senator Breaux, for
having me here again today. Thank you for many years of focus
and persistence on these issues that have really created a positive
environment in CMS, and I think in the States, to actually try and
improve things.

If it was not for, Senator Grassley, your long work in the Aging
Committee, and Senator Breaux’s—we had a long way to go, as I
will discuss—without your focus we would not be at least heading
in the right direction.

I do not always agree, as Bill knows, with GAO reports. I am
usually pretty good about telling him that I do not agree with all
of them.

But in this particular case, I think this report, which I read all
of last night, is excellent. I also think a lot of Bill’'s comments,
which I will relate to, and his testimony are excellent.

We have huge challenges with nursing homes. We have roughly
three million elderly and disabled people in 17,000 nursing homes.
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About half of those people are in long-term care, and about half are
in post-hospitalization rehabilitation.

As Bill mentioned, about 65 to 70 percent of the average nursing
home patients are Medicaid patients, and about 10 to 15 percent
are Medicare. I do not think there is any question that nursing
home quality over the years has been spotty at best.

But, as Bill also mentioned and I will get into, the financing has
been spotty as well. I think that quality and financing are tied to-
gether.

The GAO report has a lot of good news and bad news. I think
I will start with the bad news, first. The first, to me, is that we
still have 1 in 5 nursing homes in the country that have reports
of actual harm or immediate jeopardy, and that is just unaccept-
able. Clearly, it is just a terrible outcome for patients.

We have a lot of inconsistency. If you look at the report, we have
from 7 percent of the nursing home in Wisconsin that have signifi-
cant problems—which I have not told Secretary Thompson, but he
will be happy to know Wisconsin is the lowest—to Connecticut,
where you have 50 percent of the homes that have some significant
problems. That is a pretty wide variation and I think indicates a
lot of the real disparity between the States and how they are work-
ing to solve these problems.

The bottom line is, as our witnesses said this morning, there are
people being hurt, and in fact dying, in nursing homes and that is
a real problem that we really need to spend a lot of time focusing
on.
The good news in the GAO report, and I think there is some of
that as well, is there has been significant improvement in recent
years. I think if you look around page 11 of the report, you will see
a fair amount of evidence of that.

There has been a decline since the late 1990’s, from about 29 per-
cent of the homes that had actual harm or immediate jeopardy to
about 20 percent of homes, a pretty significant decline.

Seven States reported declines of 20 percent or more, and three-
quarters of the States reported absolute declines in significant
problems in nursing homes.

During the period 1997 to 2000, the previously measured period
by GAO, you had 31 percent that had increasing levels of signifi-
cant problems, and now you have three-quarters of the States since
the year 2000 showing reduced problems.

But, still, we had five States around the country even in the
most recent period that had a 5 percent increase in significant
health care problems.

Again, the trends are correcting, but it varies by State. It varies
all over the board, and we still have a lot of work to do.

GAO pointed out we could do the surveys better, we could clearly
correlate—and we are trying to—the Federal surveys with the
State surveys better.

Again, Bill mentioned in his testimony that in the previous pe-
riod we found, when we checked on State surveys, that 34 percent
of them, when they essentially reported a clean bill of health, actu-
ally had significant deficiencies. In the last period, that was down
to 22 percent. Obviously, 22 percent wrong is not good, but it is an
improvement over the previous period.
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GAO made a lot of very legitimate criticisms, and I think a lot
of very constructive suggestions. I will just point out four that we
are in the process of working on.

One, is more rigorous surveys and methodology. We are on the
way with a contract to do that. We hope we are going to have a
more rigorous survey process prepared soon.

Second, is require the State quality assurance process to review
lower levels of harm. We are in the process of doing that right now.
We have a new data system, the ASPEN enforcement model, to de-
tect trends in that area.

Third, is to finalize guidelines for State investigative processes.
We agree, and again we are using something called the ASPEN
Complaints Tracking System to standardize, correct, and improve
our analysis of complaints.

Fourth, was to refine the actual State performance reviews to
identify problems, analyze trends, and try to differentiate between
serious problems and less serious problems. That is done.

We actually have a comparative result of the States. We are
ready to brief the committee staff on that whenever they are ready,
I think, in the next week. If the Chairman and the committee think
it is appropriate, we are likely to put that out to the public shortly
thereafter.

Again, we have a long way to go, but I think before I got here,
under the end of the previous administration when you spent a lot
of time focusing on these things, there are a couple of people in
CMS—and I will go into a couple of comments as well.

But Steve Pelovitz is behind me, and Charlene Brown, who is out
of our Philadelphia region and is now in Baltimore, really took the
GAO interest and your interest to heart, and I think four or 5
years ago really started to enhance and turn around CMS’s efforts.

We have a long way to go, but I can tell you that there are a
lot more people focused in CMS on this issue. Those two individ-
uals—I think the progress we have made, and again, we have a lot
more progress to make—are largely responsible for institutionally
getting CMS to change its real attitude on this, and I would like
to thank them and congratulate them.

We have a long way to go on surveys, and surveys and hands-
on review of individual nursing homes is clearly the key to chang-
ing nursing home performance.

But I also think, as you know, Secretary Thompson and I are to-
tally committed to public measurements of quality performance and
putting those out in the public venue.

Two years ago, we picked on nursing homes first because they
had the worst problems, we perceived, and because we also had the
best data in our MDS system to analyze nursing homes.

Again, we look at this as a supplement and a complement to the
survey process that will basically enhance and improve perform-
ance.

Can I go a couple of more minutes, Mr. Chairman?

The CHAIRMAN. Yes, please do. Please proceed.

Mr. ScuLLy. All right. I will be quick.

The nursing home quality initiative that we announced 2 years
ago, I think, is one of the great successes that Secretary Thompson
and I have had at CMS, for a couple of reasons.
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When we first started talking to the AFL-CIO, the AARP, the
National Consumer Coalition on Nursing Home Reform, which is
NCCNHR, a patient group, the National Quality Forum, all of
those groups have been involved in quality. The relations between
the consumer groups, the unions, and the nursing homes, in my
opinion, were not particularly good. They did not talk to each other.

We got them all in a room for about a year, pushed them very
hard, at the National Quality Forum to come up with 11 quality
performance measures initially in a six-State demonstration, which
we rolled out in the spring of 2002. It was not an easy process, but
we did come up with the measures.

We did a six-State demonstration, then last fall we rolled out a
50-State demonstration and we put 10 quality measures in every
major newspaper in the country. Again, it does not replace surveys,
but I think it has really enhanced the focus of nursing homes on
improving quality, it has raised the public perception, it has put a
lot of pressure on everybody to perform better, which we think
quality measurements are all about, and I think it has worked.

If you look at the results from our demonstration program, we
found that 88 percent of the nursing homes in the country were
aware of it; 52 percent of them asked our Quality Improvement Or-
ganizations that we pay for through Medicare for help; 20 percent
of those nursing homes are getting intense help on a day-to-day
basis from the QIOs.

In fact, for instance in Iowa, 70 individual nursing homes in
Iowa were engaged in the QIO to actually come in and review their
performance and try to improve it.

Seventy-eight percent of the nursing homes said they changed
their policies as a result. We also found the calls about nursing
homes through our 1-800 Medicare number doubled in the States
in the demonstration.

As a result of that, in the full one in all 50 States, in the last
6 months of the first half of this year we have had six million indi-
vidual web site hits on our Nursing Home Compare website.

All of those are very positive supplemental developments to give
people more information and focus more, both for consumers on de-
fining nursing home quality, and on the nursing homes to put pres-
sure on themselves, their boards, their employees, their nurses,
their families to focus on the problems and improve them. So, we
think we are making progress, but we obviously have a long way
to go.

A couple of other issues I would like to just hit on quickly. I
think Bill mentioned, and I attached to my testimony, our CMS re-
port on the finances of nursing homes. We have big problems in
nursing homes, and clearly huge quality problems. But they are
tied hand in hand to financing. I think we have put out reports in
every area.

I hired a couple of former Wall Street analysts. We put out anal-
ysis on all areas of health care, because I think it is important for
us to know when the financing is adequate or inadequate, and
where the problems are.

As a rough matter in Medicare, we do, in fact, overpay Medicare.
I think Bill is right, it is a very sloppy, inappropriate way to try
to make up for underpayment in Medicaid.
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I think I attached to my testimony the various average State
payments of Medicaid, and they are all over the board. On average,
this year we will pay on a Medicare bed $268 a day; we will pay
Medicaid $124 a day. That is up from $95 a day in 1998, so it is
a little better.

But the bottom line is, in many States, nursing homes just flat-
out are not covering their costs and they are relying on cost shifts
from Medicare. I do not like that. I think MEDPAC is correct that
we do overpay on Medicare, but I have to look at both programs.
As a short-term matter, I am not sure we have a choice.

Nursing home margins are not great. I came out of the hospital
sector, as you know. I do not know a lot of people who are nurses
or hospital administrators that want to be in the nursing home
business.

In the long term, if we are going to improve nursing homes, we
have to be predictable, solid government contracting partners to
draw quality capital, quality people, and people in it for the long
term who are going to be focused on taking care of good patients.

So I think attracting good people who want to be in this business
long term is extremely important, and I think making sure that we
have consistency in our payment policy is important.

I do not like it any more than you do, Mr. Chairman. We have
talked about the cross subsidy from Medicare to Medicaid. But
until we can work with the States to make sure that—and some
States are paying great rates, but in some States there are clearly
problems. Medicare cross subsidy is not the right way to go in the
long haul. In the short run, I am not sure we have another option.

A couple of things I would just like to mention quickly as far as
alternatives. Long-term care insurance, which you have worked on,
and President Bush has a number of proposals to increase that, is
critical.

Secretary Thompson has been working aggressively with HUD to
try to take on—I believe, one of the problems with pressure on the
States and nursing homes is that there are many, many people in
nursing homes, which is about a third of the Medicaid program,
who are not low income. They are middle income and high income
and they transfer their assets to get into a nursing home.

Every time we have a higher income person in a Medicaid bed,
that takes away money from a poor person, takes away money from
poor women and children in nursing homes, take away money from
disabled people. I think we have to find ways around that.

We have 76 percent of seniors who have a paid-off mortgage of
more than $100,000 a year. Many of them want to stay home and
cannot. Before they look to transfer their assets to their kids and
go in the nursing home, I think we need to find ways to give them
access to the capital they build up in their houses to pay for home
health nurses, to stay at home, and do other things. We are work-
ing aggressively on a program in that area.

We do not want to push anybody to do that, but I think many
seniors, including my parents, would take that choice if they knew
they had an easy way to access the capital they built up in their
homes, to stay at home where they want to be and to get better
care without being institutionalized. We think that is a great idea.
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I do not mean to take credit for that. That was an AARP Na-
tional Council on Aging idea. We have been working with them a
lot. We hope we are going to have something before the end of the
summer to roll out with HUD to use that.

Finally, I would mention what I think is a massively under-uti-
lized program, especially for poor people, is the PACE program,
which is a terrific program. We have had a very difficult time with
States, getting them to sponsor PACE programs.

They are for low-income Medicaid beneficiaries. It gives them day
care, home health care, keeps them out of nursing homes, gives
them community day care. It is a fabulous program.

I have been in a bunch of them, Secretary Thompson has been
in a bunch of them. We have had a very difficult time getting
States, because it is a Medicare/Medicaid partnership, to do them.

I would hope the committee would focus on that, because every
place I have been they work extremely well. Patients and their
families love them. They are good for the Federal Government,
they are good for patients, they are good for the State governments.

But for some reason which I have not figured out—I think I am
the number-one PACE cheerleader—they have not been sprouting
all over the country, and they should be.

But, anyway, Mr. Chairman, we have a long way to go. I am cer-
tainly not here to declare victory. I hope we have turned the cor-
ner. We are going in the right direction with your strong encour-
agement. But this is a major public health problem still and we
have a lot of work to do. Thank you.

[The prepared statement of Mr. Scully appears in the appendix.]

The CHAIRMAN. Would the staff time me and the rest of us so we
can have five-minute rounds?

I want to take off with my first question on the issue that you
brought up about reimbursement. I have not talked to you about
this, but I have talked to the Secretary about this.

I have talked to Senator Baucus about it, and I think he and I
are on the same wavelength. That is in regard to the proposed rule-
making that could result in an additional $7 billion being provided
to nursing homes out there.

I have proposed that those funds be directed to hands-on care of
nursing home residents. I have suggested in all these years, back
when Senator Breaux was Ranking Member and I was on the
Aging Committee, that the problem is too much turnover at the
nurse’s aide or the hands-on type of aides for people in nursing
homes.

If we can improve retention, if we can enhance the quality of
care there with perhaps more care there, even more personnel, that
that is the one thing to dramatically increase the quality of care
in nursing homes.

So I guess my question to you is a very direct one. That money
should not be given to nursing homes unless it is going to be used
to improve the quality of care. Not to put you on the spot, but I
hope you agree with me. That is my question to you.

Mr. ScuLLy. No. I got your letter, and the Secretary’s.

The CHAIRMAN. All right.

Mr. ScuLLy. In fact, tomorrow I was going to call you about ex-
actly this issue, so I hope we can get connected. I totally agree with
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you. In the current statute, I am not sure I can connect it directly,
but I am happy to work with you and your staff to find ways to
make sure it works.

As you know, some of the expiring provisions in the old law,
which tended to be temporary add-ons, were tied to nursing home
staffing and quality. But I totally agree with you. The only reason
we are doing this, to be perfectly honest, is my actuaries came to
me early in the year. This is similar to what happened with the
physician payments. You remember our problem last year.

We update every year on projections, not on real costs. My chief
actuary, Rick Foster, came to me early in the year and said, essen-
tially since the beginning of skilled nursing PPS 3 years ago, we
have been updating our inflation updates off projections from two
years before, not actual, real costs.

Their technical suggestion was that we basically should be up-
dating everybody on our most recent data, not on a projection that
is 2 years old, which I think was correct, and Rick convinced me
was right. To be honest with you, I never thought OMB would
agree. I took it to the Secretary. He thought it was substantively
correct. To my amazement, OMB agreed.

It is not just skilled nursing. That is where the biggest differen-
tial has been. But because of this, it is a purely technical actual
projection, we have underpaid over 3 years because we have been
working off projections, not real inflation data, by about 3.26 per-
cent cumulatively over the last 3 years.

The Secretary’s suggestion is to fix that. We had a similar prob-
lem. We had three new PPS systems that came in after the 1997
bill, home health, outpatient PPS, and skilled nursing facilities. We
are going to do the same in all three.

The biggest disparity was by far the nursing homes, and it is a
significant amount of money. I think it is $450 million in the first
year. I would be more than happy to work with you to come up
with some regulations to try to make that incremental change.

But the other thing you mentioned in your letter, which I really
want to totally, completely agree with you and focus on publicly,
is what goes up can go down. We are making a technical change
to change the way we do our inflation updates because we think
it is more accurate, but it can very easily end up in a lower update
next year and the year after.

It is much more technically accurate, but it may well end up the
next year they get a lesser amount. So, it happens to be a tem-
porary improvement and a bump-up this year. It could be less in
future years, but it is a much more accurate way to update for in-
flation than we have been doing.

I think it is the right thing to do for technical, actuarial reasons,
and that is why we have done it. But I think the nursing home in-
dustry should be on notice that they may be happy that we are fix-
ing this quirk in the system now, but it could very easily go the
other way next year and the year after.

The CHAIRMAN. I told the Secretary that I would not be able to
support the rule if he would not see that money was directed that
way. I have had an opportunity to visit with leaders of the industry
and I think I have an understanding with them that the money
would be used in that direction.



34

Mr. ScuLLy. Absolutely.

The CHAIRMAN. On another point, in regard to the finding of the
General Accounting Office, supported by HHS testimony, informa-
tion that is being provided to the public regarding the quality of
care in nursing homes is understated.

How would you let the public know that fact, and what actions
could you take to correct what I consider a critical flaw?

Mr. ScuLLy. It is a critical flaw. I think, again, we have a long
way to go. I think we have been making significant effort in the
last couple of years. Steve Pelovitz is here with us and has spent
a lot of time trying to get much more consistent training, stand-
ards, and guidelines for State surveyors. These people all work for
the States. We pay for the bulk of it, all of it in Medicare and most
of it in Medicaid.

The issue is, you have a very subjective survey process. It is one
of the reasons that I think our objective quality measures, while
not substituting for the survey, will help give consumers more in-
formation. Because if you have 50 different State survey agencies
with 50 different State sets of guidelines, we need to make them
as consistent as we can.

But there are a lot of subjective judgments made when you try
to make judgments made on scope, severity, and type of problems.
There is always going to be a certain amount of subjective incon-
sistency.

One of the reasons I like the supplemental benefit of the objec-
tive quality standards we have come up with, is the information is
much more objective. It is based on MDS data. It is not really left
to subjective judgment.

I think if consumers and nursing homes and communities look
at these things, they can use both to weigh them. But we have a
lot of work to do to make sure that nursing home surveyors in Lou-
isiana, Montana, and Iowa are using the same standards, the same
judgments, and are trained the same way. We have made a lot of
progress, but we have a long way to go.

The CHAIRMAN. Thank you.

Senator Baucus?

Senator BAucus. Thank you, Mr. Chairman.

Mr. Scully, we all know we have a lot further to go, and there
are a lot of things we could do in the margin. In your judgment,
what does this really come down to? I mean, just cutting through
all the stuff, a lot of people here, lots of statistics, lots of acronyms.
I know a lot of them mean a lot, because all of us are working
around the edges trying to make something happen.

On the other hand, to some degree, it is kind of working around
the edges. We have been at this question for a long time. We hope
fwe are not still dealing with it as seriously in the not-too-distant-
uture.

That is, hopefully we found some kind of a, not silver bullet be-
cause I do not believe in silver bullets, but at least something so
that we are not still addressing this, perhaps, wrapped around the
axle.

What does it come down to to get the kind of quality care in
homes? It does not have to be perfect, but good quality care in
nursing homes. What does it come down to?
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Mr. ScuLrLy. Well, we could spend hours on that, and I think we
should.

Senator BAUCUS. No, just answer my question. Not hours.

Mr. ScuLLy. Yes.

Senator BAUCUS. But in a couple sentences, what does it come
down to?

Mr. ScuLLy. Well, I think the first thing we need to do is focus
on giving people options not to be in nursing homes, as the Chair-
man said. I think there are a lot of ways we can do that.

Senator BAaucus. All right.

What else?

Mr. ScuLLy. A lot of people are going to be in nursing homes,
and I think we really need to come up with a lot more State con-
sistency. States are under a lot of budget pressure.

Senator BAUCUS. State consistency.

What else?

Mr. ScULLY. To be honest, we spend, I think, $258 million a year
on surveys. We discussed before, my administrative budget is $2.7
billion. My entitlement budget is over $600 billion. We tend to be
very focused on the appropriations side of how you spend money.
A $4 or 5 million change in my appropriated side of the budget is
huge.

We make estimates of $2 to 3 billion a week sometimes in one
direction on the entitlement side. So my point is, on the Medicare/
Medicaid side, the money changes are huge, hundreds of millions
of dollars and billions of dollars daily, and no one cares.

But when you are looking at what has basically been a flat sur-
vey and certification budget for the last six, 7 years, I think it is
$258 million a year, which pays for the bulk of this, it has been
flat. On the appropriations side, it is very, very hard to do that.

So my own view—and this probably would not have gotten
through OMB clearance, is my guess—if you really wanted to look
at it

Senator BAucus. That is what I am asking, your own view.

Mr. ScuLLy. Is that probably you should somehow tie the survey
and certification both for Medicare and Medicaid, because they
really are fundamental to the programs back into this committee’s
jurisdiction, because the reality is, when it is competing for re-
sources on the Medicaid and Medicare side and appropriations, it
is very hard to make big changes.

If you really want to make a big change in Medicaid quality or
Medicare quality—I think you would save money, too. It is not
cheap when you make mistakes. I mean, it is penny wise and
pound foolish. If you are making mistakes and causing a lot of com-
plications in hospitals and nursing homes, it costs the programs
money. It is obviously not good for patients.

So I think to some degree the way we look at the funding for
fraud and abuse is coming out of Medicare and Medicaid, which is
the integrity program, it might be wise to start looking at survey
and certification and some of the other fundamental programs that
are really integral to Medicare and Medicaid, and as part of Med-
icaid and Medicare operations, not as part of appropriations, be-
cause the appropriations pot is very tough.
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Again, I am former OMB. I am cheap and I do not like spending
more money. But I think——

Senator BAucus. That Wall Street Journal pointed that out.

Mr. ScuLLy. Yes, I am a cheap guy. But I am also worried about
the fact that you cannot make big change if you do not make some
investment.

Senator BAucus. That is right.

On another matter, as you know, we have a big, difficult issue
ahead of us, and that is prescription drug benefits in conference.
And there are strongly-held views on both sides, whether it is pre-
mium support, or fallback, or whatnot.

As you also know, Tom, major social legislation with major con-
sequence, historically, has passed with a large vote, whether it is
the Social Security Act, Medicare, Medicaid, the Civil Rights Act,
and so forth.

I believe, and I hope the administration believes, that the only
way we are going to get good, solid prescription drug benefits
passed is if we were to get a strong bipartisan result.

That is, not try to push ideologically one side or the other, but
just get a good, balanced compromise here, and therefore get a good
vote, somewhat similar to the Senate solution and the Senate vote.

I know the administration agrees with me. I would just like to
hear it from you that that is the administration’s approach.

Mr. ScuLLY. According to the paper yesterday, I am not quite
ready to be fired yet, so I do not want to improve those chances
any today. But we would not be here with

Senator BAUcuUS. The paper said you have great support.

Mr. ScuLLy. I hope so.

Senator BAucus. The Secretary.

Mr. ScuLLy. The Secretary and I are great friends and get along
great.

We would not be here without you and Senator Breaux. There is
no question about that. So, first, you are to be congratulated on
your efforts. I have said many times publicly, 2 months ago I
thought the odds of this are 1 in 4. They are a lot better than that
because of the progress you have made.

I do not think it is productive for the administration to take sides
between the House and Senate, and I do not think we will. The
President has been very clear, including a number of times this
week, that he wants to get a bill. I think we will get one done.

My own personal view, having been through a number of con-
ferences that I think were further apart than this, including child
care 10 years ago that Senator Breaux was involved in, people tend
to jump in trenches and take positions on one-liners that do not al-
ways represent the substance.

In this case, my own view—and I have said this a lot this week—
is that the rhetoric is probably worse than the substance. And rath-
er than getting locked into what is in the House bill and the Senate
bill, I think we need to look at some ways to get out of the existing
trenches and work them out.

Senator BAUCUS. I am not asking the administration or you to
take sides on one bill over the other. But I am asking, is it true
that the administration wants a strong bipartisan bill?
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Mr. ScuLLy. Absolutely. The administration wants to get a bill
done, and the President wants to be strongly supportive. You can-
not legislate in Medicare or in any other social policy without a lot
of strong, international support.

Senator BAUCUS. Strong bipartisan support.

Mr. ScuLLy. But I also think, as Senator Breaux knows, we did
not put premium support in our bill for reasons, obviously. But it
used to be called Breaux-Frist. There are reasons why Senator
Breaux and Senator Frist like it. Academically, it has a lot of
merit.

But I think that we would really like to sit down and talk to
them about the details of the substance before people get locked
into things. I personally think, Senator, that we can work all these
things out.

Senator BAucuUs. Can I get you to say you want strong bipartisan
support? Can I get you to say that? Do you agree with that?

Mr. ScuLLy. Yes. Absolutely.

Senator BAucus. That is great. Thank you very much.

Mr. ScuLLy. As I said, bipartisan means a lot of people. Again,
Senator Grassley left the room, but Chairman Grassley, you, and
Senator Breaux should be congratulated. We have said publicly
many times that we would not be here talking about a conference
if it was not for your efforts, and we are very grateful for that.

Senator BAucUS. Thank you. Thank you.

The CHAIRMAN. Senator Breaux?

Senator BREAUX. Thank you, Mr. Chairman.

I thank Tom for, as usual, eloquent testimony. Of course, biparti-
sanship means more than just a one-vote margin in the House and
a one-vote margin in the Senate. It means a big number, is what
we are going to try and get.

Because I tell you, a big number is going to be easier to get than
a small number, because a small number may not be possible.
What I mean by that, if we bring back a bill that people would say,
well, we will get a one-vote margin in the Senate, that one-vote
margin will not be able to be achieved. It will be easier to get 60
votes in the Senate than it will be to get 51.

You heard, Tom, I had mentioned while you were in the audience
about the Elder Justice Act. It seems to me that what we are try-
ing to do in that legislation—and I know that is not the topic of
this hearing—it really helps address some of the concerns that Mr.
Scanlon and you have expressed about the ability to get accurate
information on the quality in our nursing homes.

I point out on a regular basis that we in the Federal Government
have paid a great deal of attention to child abuse and to crimes
against women. We have people in the Federal Government work-
ing specifically on those areas.

Yet, through our work in the Aging Committee and in other fo-
rums, we have not really been able to find a single Federal em-
ployee whose full-time work is geared towards looking after older
Americans from a justice standpoint like we do with child abuse
and crimes against women.

It seems to me that what we are trying to construct in the Elder
Justice Act is a plan within the Federal Government to be able to
find ways to increase collaboration between the various agencies,
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State, Federal and local, to be able to enhance detection, which is
incredibly important to improving prevention and intervention with
our Nation’s seniors who are being abused, and also to help in the
area of prosecution.

Perhaps the administration, I take it, has not taken a position.
Any personal thoughts about the direction we are trying to head
in this? Is something like this positive or is it not needed? Can it
be helpful? Do you have any general comments about it?

Mr. ScuLLy. I do not think the administration has taken a posi-
tion on it. I just looked at it last night. But I think everything you
are trying to do, obviously, makes, to me, a lot of sense. I cannot
make up an administration position here, but it certainly seems
consistent to me.

And my guess would be, given how popular it is with all the
other conferees, including the President, that this is probably some-
thing that could somehow be done this year, potentially, something
along these lines.

Senator BREAUX. I appreciate that.

Did Dr. Scanlon say something—maybe, Bill, you can tell me
about the differentials and the reimbursements among the various
nursing homes under the Medicaid program versus Medicare. Tom,
can you comment on that?

Mr. ScuLrLy. Yes. In fact, I think I attached the most recent
State-by-State nursing home payment to my testimony. But it is
about $124 a day this year, on average, for 2002, for Medicaid; it
was about $268 for Medicare.

But, for example, in Louisiana——

Senator BREAUX. Yes. We are way at the bottom. What is it?

Mr. ScUuLLY. Yes. Last year it was $82.90 a day.

Senator BREAUX. How is that fee to the nursing homes cal-
culated? What they will tell me in my State, with a reimbursement
rate that is about half of the national average, is look, Senator, we
would like to do more in prevention and hire better people, but
with an $80 reimbursement rate we are not able to do that.

So do you know how we calculate? We calculate it in Washington.
There is this huge differential. The question is, why? Is that sup-
posed to reflect less cost of doing business in my State than the av-
erage in the country? How do we get that number?

Mr. ScuLLy. No. It is a matching system. We pay our share and
the State sets the rates.

Senator BREAUX. So the State is principally responsible for pick-
ing the rate, and then we just match it.

Mr. ScuLLy. Totally responsible.

Senator BREAUX. So it is really a State decision.

Mr. ScuLLY. State decision. We pay our matching rate.

Senator BREAUX. If Louisiana could come up with $100, then the
Federal Government would match that?

Mr. ScuLLy. Yes. For the $82.92 a day in Louisiana, I think the
match is 74 percent, 40 percent federal, or something.

Senator BREAUX. Probably a 70/30 match.

Mr. ScuLLy. If they came up and decided to pay more, we would
pay our 70 whatever percent. Whatever their rate is, we match our
percentage. But Louisiana is one of the lowest in the country.
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Senator BREAUX. Yes. Well, I appreciate your testimony. I appre-
ciate your work, too. Thank you. You are doing a terrific job.

Mr. ScuLLy. Thank you.

The CHAIRMAN. I am going to have to submit a couple of ques-
tions for answer in writing because of the fact that we have to go
on to the next panel now. We are kind of running out of time.

Thank you, Tom.

Mr. ScurLy. Thank you, Mr. Chairman. Thank you, Senators.

The CHAIRMAN. On the next panel we only have one person to
come. We had anticipated Catherine Hawes, Professor, Department
of Health Policy and Management at the School of Rural and Pub-
lic Health, Texas A&M University to be with us, but she was hos-
pitalized just very recently so she will not be able to come.

So it is my privilege then to call only our last witness. That is
Mary Ousley, who is here on behalf of the American Health Care
Association and Sun Bridge Health Care Center.

Ms. Ousley, I thank you very much for traveling to Washington
to be with us. I know you have come from the State of New Mexico.

STATEMENT OF MARY OUSLEY, CHAIR, AMERICAN HEALTH
CARE ASSOCIATION, SUN BRIDGE HEALTH CARE CENTER,
ALBUQUERQUE, NM

Ms. OUSLEY. Yes, sir. Mr. Chairman and members of the com-
mittee, I appreciate the opportunity to be with you today.

I have been in this profession for almost three decades, having
served as a registered nurse, a nursing home administrator, and
now a senior executive. I must say that the stories that we have
heard today, for someone who has devoted my career to caring for
the elderly, are most disturbing.

The GAO report that is the subject of today’s hearing finds near-
ly a 30 percent reduction in actual harm deficiencies in the last 18
months. I believe these results demonstrate actual quality improve-
ment, but the GAO concludes that it may be due to an understate-
ment of deficiencies.

Quite honestly, I do not know which one of us is correct. This
points to a central problem in today’s survey process, that it cannot
distinguish between an oversight problem and quality improve-
ment.

This does not mean that we view the survey process as irrele-
vant. We do not. The survey process is necessary and it is ex-
tremely important. The information that the process generates is
used by many to define quality, but in reality it forms only one
part of the picture.

We believe the indicator of quality is not deficiency rates, but pa-
tient outcomes and patient satisfaction. The way to achieve sus-
tainable improvement in outcomes of care is through quality im-
provement programs.

We view quality improvement as an internal process, not an ex-
ternal process. Regulatory efforts are extremely important, but
they will not lead to sustained improvements in quality because
changes in culture, caregiving, and patient outcomes must come
from a facility’s own internal processes.
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Yet, improving the accuracy and the consistency of the survey
process and encouraging facilities to implement quality improve-
ment programs are not mutually exclusive, they are compatible.

Quality improvement and associated systems must be resident
centered. They must be based on solid policies and procedures and
care protocols. It is through these systems that we can get wide-
spread and sustained change in care delivery in our Nation’s nurs-
ing homes.

Logically, this will result in fewer deficiencies and better compli-
ance. I have had many experiences with quality improvement dur-
ing my career, and most recently in taking over as new manage-
ment of a company in Chapter 11 in mid-2001.

This company was more than challenged with its inability to
achieve and sustain compliance. We implemented a comprehensive
quality improvement program with new policies, new procedures,
and care protocols. We have made steady progress during that pe-
riod of time in improving clinical outcomes and, yes, in improving
our survey results.

In my written testimony I have gone into some detail about how
the profession, both independently and in partnership with HHS,
is approaching quality measurement and improvement, and I just
want to touch on a couple of points.

Secretary Thompson and Administrator Scully are to be com-
mended for their commitment to quality and the implementation of
the National Nursing Home Quality Initiative. It involves expert
collaboration and public disclosure of outcomes of care.

The quality initiative, working with Quality Improvement Orga-
nizations, and the organizations working with individual facilities
to implement quality improvement programs are absolutely the key
to success.

Already we are hearing States reporting—Iowa being one, Flor-
ida being another—significant improvement in clinical outcomes for
patients in these facilities that are working with the QIOs.

The principals embodied in the quality initiative are solid. I have
seen them work throughout my career. They are principles that are
proven effective in improving care, regardless of the measurement
system one uses to look a them.

Equally important is the second and voluntary effort announced
last year by our nursing home profession, the entire profession,
Quality First. It is a profession-led program designed to advance
quality of care. It builds on the National Nursing Home Quality
Initiative. It also involves public reporting.

It will have a national commission of respected experts outside
the profession to evaluate the quality and make recommendations
on initiatives to improve quality.

Today, there is a much broader recognition of the importance of
quality and a broader commitment to work to improve it. We, as
providers, know that we must lead in increasing trust and cus-
tomer satisfaction.

The Nursing Home Quality Initiative and Quality First are two
innovative programs that I believe have the potential of taking
nursing home quality where we all want it to be.
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But of course, as many have said today, to be truly effective our
profession needs economic and workforce stability that the govern-
ment has a vital role in providing.

We have seen the devastating results with the cuts of BBA and
the positive impact of the relief provided in BBRA. We must modu-
late this see-saw and provide adequate funding so that we can all
continue to focus on quality.

I would like to conclude, sir, by saying that I am extremely proud
of what I do every day, and I am very proud of the over one million
caregivers that get up every morning and walk into the nursing
homes in this Nation, and touch the hands and provide the care
of those individuals that need it. I am proud to represent them in
front of you and this committee today. Thank you.

[The prepared statement of Ms. Ousley appears in the appendix.]

The CHAIRMAN. We thank you very much for your testimony. We
appreciate very much your devotion to your duty, and probably
speaking for a vast majority of the people that administer, as well
as work in nursing homes.

I have never found anybody in my State of Iowa that was not
sincerely devoted to the work that they do in the many nursing
homes that I visited in my State. So, I think I can sense that
among people in my State.

I have one question. This is something you touched on, so I am
just asking you maybe to repeat and be a little more specific. This
is from officials of the association who were recently quoted as stat-
ing that “the association is seeking a review system that moves
away from the current method of nursing home surveys to one that
measures clinical outcomes.”

I believe that the current system uses clinical outcomes as a focal
point for review, so how would the association’s proposed system
differ?

Ms. OUsSLEY. Well, sir, as I said, we do very much continue to
support the survey system. The survey system does need to con-
tinue to improve, as Administrator Scully said. But we do not envi-
sion that the survey system is going to go away.

We do believe that Quality First, set forth on this platform of
continuous quality improvement, are really taking all of the re-
quirements of participation and making it a customer-focused, resi-
dent-centered, can improve the processes that are going on in facili-
ties every single day so that we do not have to worry about a sur-
vey.

It is just what we do every day. We do it for the customers that
we serve. That is the way we need to manage our facilities, and
that needs to be the philosophy, that we all drive better and im-
proved care.

That is how we envision Quality First working, being on a con-
tinuous quality improvement platform, but also working with,
again, the outside experts, the national commission that can look
at the outcomes and evaluate and analyze, are these the right
things that are happening, and work with us to set new standards
and greater expectations.

The CHAIRMAN. Senator Breaux?

Senator BREAUX. Well, thank you very much, Ms. Ousley, again,
for traveling all the way to Washington to be with us.
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You have said it very eloquently as far as what your industry
does every day and every night, 24 hours a day, 7 days a week.
Without your industry, I am not sure where we would be for the
literally thousands of Americans who need that 24-hour a day, 7-
day a week care.

It is not easy. It is very difficult treating the most vulnerable of
our fellow citizens among us who are generally the oldest and, in
many cases, the sickest. That is not an easy job, whether you are
an administrator or whether you are right at the bottom of the
chain of authority in a nursing home. It is very difficult work, and
extremely important work. Thank goodness for your industry being
there.

Like any other industry, there is always going to be some bad ac-
tors. Of course, the whole idea of the committee, CMS, and GAO
is to make sure that the good players are not damaged by the bad
players and to make sure that they are treated accordingly and ac-
tion is taken against them.

That is the whole purpose of what we are trying to do. I think
that there are improvements. Things are encouraging. There is still
more room for improvement, as there is in everything. But I just
wanted to say thanks for putting a positive face on the industry
you represent. Thank you.

The CHAIRMAN. I want to say a few things here at the closing be-
fore we adjourn. But, first of all, I need to thank you and the other
witnesses for coming long distances and telling your points of view.
It is very necessary for the process that we go through.

Once again, I think it is important, first and foremost, to make
sure that there is continued and sustained Federal and State effort
to follow through and address the problems that we have heard
about today.

I know I say probably at every hearing on this subject, we have
to be diligent, not only with the money, but to make sure the
money is spent wisely. That is where the leadership is so impor-
tant.

I have made it clear, as I stated to Mr. Scully, when I said to
Secretary Thompson that if nursing homes are going to receive
roughly $7 billion more through changes in formula, I expect them
to use the money to improve patient care. That means not using
the money to increase profits.

More money should result in better care. Coming out of this
hearing, I will see to it that we have a plan of action to address
those problems. That plan of action will include continued efforts
to oversee the administration’s implementation of initiatives to im-
prove quality.

As a general matter, I want to monitoring nursing home quality
aggressively by continuing to work with the General Accounting
Office and the IG of HHS. In addition, my Finance Committee staff
will continue their independent investigations.

Previously, I have said CMS must also maintain its efforts to
fully and effectively implement recommendations made by the Gen-
eral Accounting Office.I am going to demand a time line from CMS
and see to it that we move forward to make necessary improve-
ments.
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I am also going to formally request that the General Accounting
Office design a survey instrument so that we get on top of this
under-reporting problem. We need to ask probing questions of cur-
rent and past surveyors to get to the bottom of that issue.

We rely on survey information too much, and it is too important
to allow misleading information to get into consumers’ hands so
that they cannot make a good judgment on where to place one of
their loved ones.

CMS should also take every available step to ensure that the in-
formation on its website is valid, reliable, and accurate.

To accomplish that goal, I believe CMS should eliminate incon-
sistencies in the survey process. With respect to MDS data, CMS
must be more aggressive to ensure that self-reported information
is accurate.

In light of the apparent problems in the survey process, I want
to request the General Accounting Office to look into adequacies of
Federal funding for State surveys and certification activities, not
just for nursing homes, but other providers such as home health
care.

In addition, the testimony of Ms. Hodgson raises some serious
questions that need to be investigated. As I mentioned, I think the
IG of HHS needs to get involved in these types of tragic deaths
that seem to go under everyone’s radar screen.

I think it is important, too, that where nursing homes are found
to have a pattern of harming residents, CMS must ensure that
State survey agencies refer those cases for immediate sanctions.
This type of critical reporting failure on the State level is simply
unacceptable and CMS must address that.

Finally, CMS must reexamine its resident assessment procedures
to ensure that residents receive reliable assessments and cor-
responding care plans where appropriate, and take action to carry
out those plans.

I know that is quite a list, and by no means a complete list. We
have problems, even considering improvements, that we have to
work on. I am aware, however, that every step, no matter how
small, will help get us towards the goal of better quality of care for
our frail and vulnerable.

I want to note that the hearing record will remain open for 3
weeks for further comments and questions. So if you or anybody
else on other panels get questions in writing, we would appreciate
responses in writing, because so many members had other obliga-
tions and could not be here.

Thank you all very much.

[The prepared statement of Dr. Hawes appears in the appendix.]

The CHAIRMAN. The meeting is adjourned.

[Whereupon, at 12:15 p.m., the hearing was concluded.]
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TESTIMONY OF SHEILA E. ALBORES
THURSDAY, JULY 17, 2003

U.S. SENATE, COMMITTEE ON FINANCE
Washington, DC
Room 215, Dirksen Senate Office Building

Twould like to start by thanking Senator Grassley and the members of the Finance
Committee for the opportunity to share my family’s experience with a nursing home and
the quality of care provided to my mother.

On April 9, 2001, my mother, Ana Carrasco, went into a hospital ER due to several
reasons. My mother Ana was 57 years old and went into the hospital because she was
having difficulty breathing. Her condition was critical and guarded. She was admitted to
the intensive care unit and was placed on a ventilator. She needed a tracheotomy tube
placed for breathing. Her condition gradually improved and she was able to breathe on
her own. She had head and neck cancer that was treated with chemotherapy and
radiation just 2 years before. Tests were done and my family received the best possible
news. No cancer! Her voice box was damaged from the anti-cancer treatments, but the
doctors could do something in the future. My mother first needed to regain her strength
and a course of short-term rehabilitation was recommended.

The social worker from the hospital spoke to me and my family and recommended, along
with attending physicians at the hospital, that my mother be placed in a short-term
facility for instructions on how to change and clean her tracheotomy. The social worker
recommended a few facilities nearby. We chose the closest to my home. The social
worker made the arrangements with the director of the facility for my mother’s transfer
with tracheotomy care instructions.

On Thursday, April 26, 2001, my mother was released at approximately 1:30 p.m. from
the hospital en route to the rehabilitation/nursing home. She was transferred to the
nursing home after spending 25 days in the hospital. She arrived at approximately
2:00 p.m. Her treatment plan included physical therapy and she was to then go to my
home with services. That same day, my husband and I were moving my mother’s
belongings from her home to my home, for she would be staying with us temporarily.
My husband and [ arrived at the nursing home approximately at 8:00 pm after we were
finished with the move.

My mother, Ana was admitted to Room 104a. When we arrived, I observed my mom
was just lying in a bed and no oxygen was hooked up, which was supposed to have been
taken care of. She had a G-tube and was supposed to be receiving supplemental feedings
through her G-tube. Nothing had been taken care of. She was just lying there. My
mother told me she had been placed in the room by the ambulance technicians, and
nothing further had been done for her since her arrival six hours prior. She was visibly
upset and pleaded with me to take her out of the facility. She told me she thought she
was going to a facility for rehabilitation, and now she was placed in a room with an
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elderly patient with many needs that were unmet. A poor elderly women in my mother’s
room had bedsores all over her side.

My mother Ana was visibly nervous because she had just arrived from a hospital where
she had made such an improvement in her health and didn’t want to worsen her
condition. Isummoned the head nurse on duty, and had asked for her assistance several
times before she finally came. I expressed my outrage and concern for my mother’s care.
My husband, my four-year-old daughter and I were there until 11:00 p.m. Instructing the
nurse on everything my mother needed. All my mother’s instructions were written and
sent over with her, so the nurse should have known what was needed for here care.
However, the nurse on duty said she had started her shift after my mother arrived and
assumed my mother’s needs had been met by the previous nurse. However, nothing had
been done. Finally, when I had gotten my mother, Ana, semi-comfortable, I called my
sister in California because it was her birthday and my mother wanted to speak with her.

I explained my mother’s needs and her medication requirements to the staff. Iwas
assured by the head nurse that she and the staff would take care of my mother’s needs
and that I should take my complaints up with the Director of the facility the next day
when she was at work.

The following momning, I arrived at approximately 8:30 am. And was told by the
receptionist to take a seat because the Director was in a meeting and would see me when
she was done. Shortly after, I was summoned into the Director’s office. The social
worker of the facility was also there. They were discussing my mother’s needs and the
problems during her admittance.

I told them that I was outraged at the care given to my mother and wanted her released
immediately. Ihad been given a list of other facilities in the area and wanted to have my
mother transferred. Since I was already working on having my mother moved to my
home with in-home nurses and other necessary help, the Director assured me that this
was not an everyday occurrence and that moving her to another facility would just
traumatize and upset my mother even more. 1 expressed my mother’s fears of being
placed in a home and again both the Director and the social worker assured me that extra
care was going to be taken with the handling of my mother.

They assured me they were going to summon the resident physician for a complete
evaluation. Her therapy would start immediately, and they asked me to please give them
a week to work with her and her therapy. Iresponded, “Today is Friday. I am going to
call a home health agency my mother is already using and ask them to have my home set
up with the necessary equipment to care for my mother at home. You have the weekend
for me to see any type of improvement. If by then, my mother, Ana and I are not
satisfied with the care and therapy she should be receiving, I want a referral made for her
immediate release to my home.” :

The social worker seemed compassionate and accompanied me to speak with my mother
and try to calm her. She also took all the information for the home health agency for
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future transfer. We went to see my mother and the social worker apologized for the
previous night and told her that her care would be handled differently from that point on.

I came back later that afternoon. My mother’s medication was supposed to have been
given at approximately 4:00 p.m. She still had not received her medication and again I
complained to the nurse who told me she was very busy and had not had a chance to get
to her. Istayed until she received her medication and was comfortable.

On Friday, April 27, 2001 I spoke to the attending physician. [ explained to him the
account of my mother’s first day, the meeting with the director, social worker, and head
nurse. Even after all those discussions and meetings, my mother’s care had not
improved. Nothing had changed. He said he understood, spoke to my mother, put in
orders for her medications and said therapy was not to start on the weekend, but because
all that had happened, she would receive therapy Saturday and Sunday. He had no
explanation as to the lack of proper care for my mother at that point.

On Saturday, April 28, 2001, when I arrived, my mother was complaining that she was
warm and perspiring. She requested that her room be a little cooler. They said it could
not be. Inoticed the thermostat on the wall and turned it down myself. My mother also
asked if she could be bathed since she had not received a bath since her arrival on
Thursday. We were informed that they were short staffed and she would be put on a
bath schedule and she wasn’t due for one yet. My mother then asked if she could have
some cold wet rags so I could wipe her down. I was told she couldn’t have those. So I
took some small washcloths I found on a cart sitting in the hallway and did it myself. 1
did that along with some other grooming my mother had asked for. She also complained
of severe nausea. I asked that she be given Prevocid, a medication to help control
nausea, which was also on her chart. Without this medication she could become very ill
and vomit. I strongly urged the nurse’s staff to please get that medication to her because
considering she had a tracheotomy, vomiting was not an option for her. They assured me
they would contact the attending physician and get it to her. In the meantime, they felt
the over the counter medication Pepcid would do the same for her. The nurse told me to
leave and they would take care of the situation. I only did so because my uncle was
coming to visit my mother.

When my uncle arrived, he also observed that my mother Ana was in a state of panic.
She again complained of nausea and excessive heat. She told him that I had requested
that she be given a medication to help combat the nausea and still had not received
anything. Her room was also very warm. He left and went to the closet store and
brought her back and portable fan and Chapstick because her lips were extremely dry and
chapped. As he left the facility, he called me from his cell phone to tell me how
mortified he was with the condition of her care. He also stated that he was there for over
and hour and no one had come by to check on her. 1 called the facility around 8:45 p.m.
and asked to speak to my mother and was told I could not because she had vomited.
They told me they had given her Pepcid and that she was doing much better. I waited
about a half an hour and called again to speak to my mother, Ana Carrasco. [was
paying for her to have a phone in her room but the phone never worked. Whenever [
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would call to speak with her, the staff would have to find another phone and bring in it to
her. My mother at this point was so upset because she had vomited and was concerned
about the tracheotomy. She was very nervous and was very warm. I tried to calm her
down and said I would be there first thing in the morning. Again, she confirmed they did
not give her the medication that was requested and prescribed Prevocid.

When I arrived on Sunday aftemnoon, my mother, Ana seemed extremely agitated and
again was very warm to the touch. Her room again was very warm. Once again, I asked
that the temperature in her room be made cooler. When it was not, I myself turned the
thermometer down. My mother again asked me to get some cool washcloths to cool her
down because she again was not given a bath. She also had not received therapy that day.
In addition, she complained of not being able to breathe well. She begged me to take her
out of the facility; she did not want to spend another moment there. I told her first thing
in the moming I would speak to the social worker of the facility to prepare the transfer
papers. Again I noticed her medication had not been given to her on schedule and
pleaded with the nurses and staff to assist her and try to make her comfortable. [also
told them she was extremely nervous and had been for the last couple of days. She had a
prescription to help her with panic/anxiety attacks. For an hour the nurse and I went back
and forth trying to get this medication for her. While this was going on, my husband
was sitting next to the nurse’s station and overheard the head nurse say *“I don’t need this
bullshit. T am a registered nurse and shouldn’t have to deal with these patients’
relatives.” She had no idea my husband overheard her comment.

Finally, the nurse got an Ativan, crushed it and put it in a small cup of applesauce.
Together we went to my mother’s room. I watched as she instructed my mother to
swallow the sauce with the crushed medication in it. My mother and I both told her that
she never swallowed her meds but they were always administered through her G-tube.
The nurse said to try and swallow it because it would get absorbed into her system
quicker this way. In desperation to feel better, my mother did as told.

On Monday morning I called and spoke to the social worker of the nursing home and
informed her I wanted my mother transferred out of the facility immediately. I was told
that my mother could not be released to me but to another facility or agency. Ithen gave
the social worker all the information to the at-home health agency that my mother was
already using, and asked that the process for transfer begin ASAP. We spoke at least five
times on that Monday regarding her transfer out of the nursing home to my home with
the assistance of the home health agency and about my request for necessities to help
care for my mother.

1 went to see my mother, Ana again that evening accompanied by my husband and my
daughter. My mother seemed greatly distressed. She was clammy and she was very
warm, extremely nervous; and at this point, she said she was just plain scared. Itold her
that this would be her last night there and that she would be leaving the nursing home
tomorrow and coming to my home. Itold her that I had already spoken to the home
health agency and already had her hospital bed, oxygen tanks, portable commode, and
other equipment to assist her arriving the next morning. She begged me to take her out at
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that moment, but the equipment could not be set up until the next day. Isaid, “just hang
in there one more night.”

The next moming I was busy speaking to the home health agency. They called to
confirm our appointment for that day and that they were sending a nurse and a technician
to set up oxygen-and give breathing treatments to my mother. I called the nursing home
to speak to my mom to let her know everything was ready for her arrival and if there was
anything else she needed for her stay with me. When I called the nursing home [ was
first told she was not in her room. I asked where she was and was told by whomever
answered the phone that she might be in therapy. I then informed this person she was
not due for therapy because she was being transferred that day. I was put on hold several
times until a nurse came on the phone to inform me that my mother was transferred to a
nearby hospital with no further explanation. I then told the nurse she must have been
mistaken and that I would be on my way to clear up any misunderstandings. The nurse
told me not to come to the nursing home but that I should go to the hospital because there
had been a problem with my mother. She then went on to tell me that some time early
that morning she was making her rounds when she passed my mother’s room and
observed she was using the commode so the nurse continued on to the next patient. A
nurse’s aid summoned her back to my mother’s room and told her” your patient doesn’t
look well.” That is when the nurse said she observed that my mother Ana was seizing
and laid back and was unresponsive.  They said they started CPR, called the doctor,
then called paramedics and my mother was then taken to a nearby hospital. Inever
received any calls from the nursing prior to this to inform me of what happened. My
mother lay in the emergency room for hours while I thought she was being prepared for
her transfer. By the time [ arrived at the emergency room, it was too late. I was told my
mother was unresponsive.

Instead of going home, my mother died. From the time of her admission till the time she
was brought to the hospital by the paramedics on May 1, 2002; the nursing home let Ana
& my family down. They didn’t provide her with the treatiment and services she was sent
to the nursing home to receive. Ana didn’t get her medicines; she didn’t receive therapy,
didn’t receive the necessary services to keep her tracheotomy tube functioning properly,
shed didn’t even receive a bath. This happened despite my vigilance; my constant calls,
my visits to the home, my begging and pleading. It all fell on deaf cars.

Members of the Committee, I again would like to thank you for the opportunity to tell
about my family’s unfortunate ordeal to help you understand the great need for better
health care in nursing homes today. I conclude today’s testimony with this statement;
My mother, Ana Carrasco, was fifty-seven years old, able to voice her complaints and
concerns, and had the support of family by her side at the nursing home, and yet still
faced a fatal end. If this could happen to my mother, I ask who is watching those patients
who are not able to voice their complaints or do not have relatives for support. What
does fate hold for them?
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PREPARED STATEMENT OF HON. MAX BAUCUS

Thank you, Chairman Grassley. I want to recognize your persistent efforts to im-
prove the health and quality of life of elderly and disabled citizens who reside in
our nation’s nursing homes. You have been an outspoken advocate for their inter-
ests, and I applaud you for your leadershiin this area. I also want to recognize my
colleague, Senator Bond, and thank him for testifying today.

This hearing is an important follow up to a hearing we held in the Finance Com-
mittee last year on “Elder Justice.” That hearing focused on the prevalence of elder
abuse and neglect across our society, and on the lack of coordinated programs to
respond to the abuse crisis.

Shortly after the hearing, Senator Breaux, Senator Hatch and I announced the
introduction of S. 333, the Elder Justice Act. The bill addresses elder abuse and ne-
glect in all of its forms, including when it takes place in nursing homes. It improves
identification of abuse and enforcement when abuse occurs. And it attempts to ad-
dress root causes. One feature of the bill I particularly appreciate is its use of grants
and other incentives to increase staffing in nursing homes. Many experts agree that
nursing home quality and staffing rates are closely linked. I am pleased that this
Committee is continuing to scrutinize the programs and institutions that serve our
elderly and disabled citizens, and I hope that we will someday mark up and pass
the Elder Justice Act.

Today, we will focus on a specific element of “Elder Justice”—the quality of care
received in our nation’s nursing homes. To be sure, we will hear some horror stories.
Our hearts go out to these victims and their families. We will hear about unscrupu-
lous or careless people who did not take care of our most vulnerable citizens. But
we will also hear about bright spots where innovation and hard work have resulted
in quality improvements.

I hope that all of our witnesses today agree on one thing: the systems that we
use today to measure quality in nursing homes are not working the way they
should. State surveyors vary so much across states that the statistics they report
can hardly be trusted. The GAO will tell us that the numbers may underreport seri-
ous harms faced by nursing home residents. Nursing home administrators often tell
me that the numbers overstate tiny problems, like a broom out of place in a nursing
home.

If we want to make improvements, we must understand the problems. And our
assessment system does not work. CMS has not provided adequate guidance or over-
sight to ensure consistency in nursing home surveys. In fact, the need for guidance
in this area is so great that the Montana legislature recently passed a law asking
Montana’s Department of Public Health and Human Services to define the very
terms that surveyors rely on when they do nursing home inspections. The legisla-
ture, lacking any federal guidance, asked the agency to explain what “actual harm”
means. And what “unavoidable” means.

Of course, a different state agency might reach a very different conclusion from
Montana. How are we, or CMS, or consumers supposed to interpret quality informa-
tion when we can’t even agree on the meaning of common terms? With so much un-
certainty about what survey results mean, it is almost impossible for consumers to
use information on websites like CMS’s “Nursing Home Compare.” We find our-
selves awash in numbers and terms like “deficiencies” and “immediate jeopardy,”
but the bottom line is that we can’t really tell what’s going on in our nursing homes.
And that means that we can’t tell where to focus our efforts and enforcement.

Federal oversight of the survey process is weak. Recently, CMS has put a great
deal of effort and money into a new initiative that relies on competition between
nursing homes to improve overall quality. I support the idea of competition and
transparency. But this effort cannot come at the expense of improving the survey
process. Competition works only when consumers have real choices. In rural areas,
where there are very few nursing homes covering a very large area, consumers don’t
have many choices if they want to live near their loved ones. So we must still rely
on nursing home surveys to ensure minimum levels of quality.

I am sure that everyone in this room could agree that nursing home quality could
be improved with a more effective oversight system. But we should also admit that
things could be worse. The Administration’s recent proposal to block grant the Med-
icaid program would give states the option to take a capped grant for Medicaid in
exchange for eliminating virtually all federal oversight in the Medicaid program.
States would have complete flexibility to monitor nursing home quality—or not, if
state budget pressures were too tough. I am concerned that such a proposal would
leave our most vulnerable nursing home residents at great risk.
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So thank you, Mr. Chairman, for holding this hearing. Nothing is more important
than the security of our people, particularly those who are vulnerable. I look for-
ward to hearing from all of our witnesses.
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NURSING HOME QUALITY REVISISTED: THE GOOD, THE BAD, AND
THE UGLY..

THURSDAY, JULY 17, 2003

U.S. SENATE, COMMITTEE ON FINANCE
Washington, DC
Room 215, Dirksen Senate Office Building

TESTIMONY OF SENATOR KIT BOND

Chairman Grassley, Ranking Member Baucus thank you for the invitation to be
here today. Iappreciate your tireless work and the leadership you have shown on behalf
of our nation’s seniors. I share your commitment to protect the health and safety of our
nation’s frail and elderly nursing-home residents.

Elderly nursing-home residents are dying in Missouri and across the country due
to failures to provide the most basic and fundamental elements of care. The General
Accounting Office (GAO) has amply documented years of death and neglect due to the
poor quality of care in too many of our nation’s nursing homes. In 1999, the GAO
estimated that residents of one in four nursing homes in my state of Missouri suffered
actual harm for the care they received. And that is simply unacceptable. It is worse than
unacceptable. Itis acrime. In many cases, literally and it must be stopped and corrected.
We simply cannot accept in a modern and humane society such as ours that elderly and
vulnerable residents of nursing homes suffer from harm instead of care. In large part,
societies are judged by how well they care for those who cannot care for themselves—the
young and the old. And right now we cannot avoid the rather harsh judgment imposed
upon us by these cruel statistics. We can no longer look away from the statistics. We
have to confront them and deal with them. But most importantly there is a moral
imperative that drives us to iook at the human beings behind those statistics—our
mothers, fathers, grandmothers and grandfathers. We can no longer look away.

I have been monitoring reports of abuse and neglect in nursing homes since the
summer of 1999, when reports from my constituents called into serious question the
quality of care provided in Missouri nursing homes. Since then, I have met personally
with families of victims in Missouri to hear first hand reports of abuse and neglect. I
have talked with these families, 1 have heard their heait breaking stories and I have seen
pictures of their loved ones that haunt me te this day, As long as I live T will never forget
one woman who shared with me the heartbreaking story of finding her mother covered
with ants. There can never be any excuse for this tragic lapse in care. And, Iamso
afraid that the many stories—horrific stories, some that I cannot repeat—are repeated a
thousand fold across this nation.

More recently in St. Louis we experienced a terrible collapse in care. We suffered
the heat related deaths of 4 elderly women in Leland Health Care Center in University
City, Missouri within 2 48 hour period in April of 2001. The air conditioning was not
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working at the time and these four elderly women literally baked to death on the third
floor of a three story brick buildipg as temperatures inside climbed t0:95 degrees and
higher. The searing tragedy of this casg is that it was sb simply avoxdab]e and that man'y
good people tried to raise the red flag on the conditions there, but were ignored by a = *
system that long ago broke down.

According to a report of the Leland incidents released by the Missouri Division of
Aging, this facility had failed to maintain a safe and comfortable temperature inside the
building for four days straight despite repeated complaints from the paramedics, the fire
department, and other emergency workers as well as family members of patients
regarding the climbing temperature in the nursing home. The wamning signs were there.
People tried to intervene but no action was taken and four innocent people died as a
resuit.

The record is undeniable. This facility placed patients under their care in
immediate jeopardy and presented an imminent danger to the health, safety, and welfare
of all their residents. Four people are dead. A clear case of negligence and no one was
held accountable. The fines were reduced to $43,000—that is little more than $10,000
for each death. It is as if we, as a society, have forgotten that the elderly are still
people——deserving the full range of legal and medical protection that we are all
guaranteed. Something is very wrong with a system that allows four elderly women to
die in the State of Missouri and holds no one accountable. It is simply appalling that this
matter has been dismissed with only $43,000 in fines. As the Leland tragedy has shown,
seniors are not just suffering, they are dying from neglect.

But sadly, this is not a problem unique to Missouri; abuse, neglect and homicide
in nursing homes is truly a national problem. How many other Lelands are out there?
How many other elderly patients right now -this summer——are baking in nursing homes
somewhere else in this country? It is time to admit that the perils of abuse and neglect in
nursing homes have been apparent for too long, with too little action and with tragic
consequences.

As Chairman of the Subcommnittee on Veterans Affairs, Housing and Urban
Development and Independent Agencies I also had an interest in veterans being placed in
community nursing homes (CNHs). On December 31, 2002, the VA Office of Inspector
General (OIG) provided to me a report that contains troubling information for veterans
placed into private nursing homes when for one reason or another they cannot be placed
in a VA facility. The VA OIG found that veterans in CNHs are valnerable to incutring
abuse, neglect, and financial expioitation. 63% of CNH review teams interviewed by the
0OIG knew of veterans who reporied abuse or neglect while residing in CNHs. The OIG
found incidents of abuse, neglect or financial exploitation of veterans and non veterans in
the 25 CNHs visited. 27% of the veterans sampled were placed in Centers for Medicare
and Medicaid Services (CMS) watch-list homes (nursing homes cited for piacing
residents in harms way or in immediate jeopardy). Accordingly, I request that the OIG
report be placed into the record.
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Neglecting an elderly, frail individual is no different that neglecting a child. Both
are defenseless and lack a strong,voice. Bothare vulnerable and bottrsuffer at the hands
of those who are hothing more than cowards and cnmmals Abuse of the €lderly shouldx
be treated no differently than abuse of children. =~ - STEE o :

That is why I am an original cosponsor of the Elder Justice Act, legislation
introduced by Senator Breaux and supported by many members of this Committee. This
bill is the first comprehensive federal effort to address the issue of elder abuse. This bill
combines law enforcement and public health to study, detect, treat, prosecute and prevent
elder abuse, neglect and exploitation. It is a successful approach that has been applied to
combat child abuse and violence against women. This bill creates federal leadership and
resources to assist famnilies, communities and states in the fight against elder abuse;
coordinates federal, state and local elder abuse prevention efforts; establishes new
programs to assist victims; provides grants for education and training of law enforcement
and facilitates criminal background checks for elder-care employees.

The tragic toll of nursing home deaths in Missouri is so compelling that I have
also sought new ways to approach this seemingly intractable problem. Ihave met with
Secretary Thompson and discussed with him a new bedside technology that can easily
and accurately record individual information about nursing-home residents and the care
they receive. This new technology is designed to streamline record keeping and improve
the quality of patient care. In addition to keeping staff updated on a patient’s status, this
technology will help prevent errors in administering medication and will provide real-
time clinical warnings for caregivers.

The University of Missouri’s award winning QIPMO (Quality Improvement
Program from Missouri) program, which presently provides all nursing homes in
Missouri with reports about the quality of care they deliver, stands ready to marry
bedside technology with its voluntary, consultative services. Ibelieve QIPMO, if
enhanced with bedside real-time techniology providing real-time patient data, has the
potential to erect an early warning system with the capacity to alert care givers to life
threatening probiems before they become widespread or have tragic consequences.
Secretary Thompson has been enthusiastic in his support for propelling nursing home
facilities into the technology revolution and has provided $800,000 this year to fund a
demonstration and evaluation project in Missouri. The University of Missouri will
conduct a two-year test in as many as six nursing homes in Missouri, Researchers will
then compare resuits from the use of bedside technology to different systems used in
other nursing homes to improve care. Fvaluation will center on whether the use of
bedside technology improves the collection of daily measures of patient care, whether it
improves the outcomes of care, and whether paring bedside technology with clinical on-
site consultation enhances patient outcomes.

We urgently need a technological revelution in nursing-home care that can save
lives and spare our seniors unnecessary suffering. I thank Secretary Thompson for
working with me and for offering his enthusiastic support and commitment to inake this
project a reality for nursing-home patients in Missouri. Ilook forward to sharing with
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you, Mr, Chairman, and this Committee the outcome of this very promising
demonstration project.

Missouri’s elderly nursing-home residents and their families #ave suffered and
been victimized by problem nursing homes for far too long. Thank you for holding this
important hearing and for all your work to ensure the highest quality of nursing-home
care for our seniors, Unfortunately, I need to depart for another event but I would be
happy to address questions in writing from any members of the Committee.

Thank you.
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Good morning. I would like to thank the Chairman and the Ranking Member
for today’s important hearing. Mr. Chairman, I must commend you for your
extensive body of work on improving the quality of nursing home care. Truly you
are a leader in this area. Today’s hearing addresses a subject that Senator Grassley
and I have worked on very closely together when we were on the Special
Committee on Aging. Also, I must recognize the leadership of both Senator
Grassley and Senator Baucus on this subject while on the Finance Committee.

Today’s report by the GAO is in direct response to inquiries initiated back in
1997 when Chairman Grassley and I headed the Committee on Aging. Concurrent
with a Committee hearing the following year which focused on deficiencies in
quality of care, the Administration announced a series of initiatives in an effort to
address many of the weaknesses identified by the GAO at that time. Today we will
be hearing about what the effect of these initiatives has been. Mr. Chairman, you
championed the issue of protecting the health and welfare of our nation’s nursing
home residents back in 1997 when we first delved into this area, and once again I
commend yor leadership in ensuring that such efforts were not all for naught. This
is an area where we as a Congress will continue to strive for improvements - our
nation’s seniors deserve that.

As you know, Mr. Chairman, older Americans are one of our most valuable
resources. Yet recently, I've focused on aegism in our health care system. Too
often, the health care system writes off the elderly as simply too old or assumes that
their illnesses are simply a natural part of aging. I've often said that the good news
is that seniors are living longer; the bad news is that seniors are living long. With 77
million Baby Boomers advancing in age, we are faced with unprecedented numbers

1
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and unprecedented challenges ahead. It is essential that we begin to put in place the
infrastructure to understand and address the myriad of issues facing older
Americans, such as health care, retirement security, long-term care, and
transportation. And, we must ensure an environment where seniors are protected
from abuse, neglect and exploitation.

Today, we will examine the status of quality care in our Nation’s nursing
homes. Mr. Chairman, you and I can recognize there are many fine nursing homes
in this country that provide quality care that is safe from abuse. Indeed, the GAO
report released today shows improvement in the quality of care. Althoughlama
proponent of maintaining the independence of seniors in their homes as long as that
is possible, we all must recognize that there may come a time in many lives where
nursing home care is essential. The question that remains is how we can
consistently ensure that all older Americans are safe in our institutions. Moreover,
we must ensure that older Americans are safe in their homes and free from all types
of abuse: physical, sexual, financial and neglect.

Mr. Chairman, these are among the several reasons, why Senator Hatch and I
offered the Elder Justice Act, S. 333, as part of that solution. I am pleased to say
we have 27 co-sponsors in the Senate and a companion bill introduced in the House.
Ten of the Senate co-sponsors are members of this Committee.

Congress has passed comprehensive bills to address the ugly truth of two
other types of abuse - child abuse and crimes against women. These bills placed
both issues into the national consciousness and addressed the abuses at a national
level. Yet, despite dozens of congressional hearings over the past two decades on
the devastating effects of elder abuse, neglect and exploitation, interest in the
subject has waxed and waned, and to date, no federal law has been enacted to
address elder abuse in a comprehensive manner.

The time has come for Congress to provide seniors a set of fundamental
protections. Nursing homes are regulated at both the federal and state levels. Yet,
abuses still occur. The larger percentage - approximately 80% - of our older
population is cared for in homes, not nursing homes and other institutions. We are
ill-equipped on both public health and law enforcement levels to address these
abuses of our seniors now, and I submit we will be far less equipped to prevent
abuses in the near future as 77 million Baby Boomers advance in age. The Elder
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Justice Act will elevate elder abuse, neglect and exploitation to the national stage in
a lasting way. We want to ensure federal leadership to provide resources for
services, prevention and enforcement efforts to those on the front lines in the states.

The Elder Justice Act addresses elder abuse in a comprehensive manner in
homes and in institutions. It seeks to jump-start research and promising projects
and improve the quality, quantity and accessibility of information. In addition, the
bill seeks to develop forensic capacity to assist in the detection of elder abuse and
train individuals to combat abuse by recognizing the signs. Also Mr. Chairman, I
would like to mention just a few of the provisions of the bill that I believe are
particularly relevant to the long-term care institutions and to this hearing today.

. The bill improves prevention and intervention by funding projects to
enhance long-term care staffing.
. The bill enhances detection by creating forensic centers and developing to

enhance detection of the abuse.

. The bill bolsters treatment by funding efforts to find better ways to mitigate
the devastating consequences of elder mistreatment.

. The bill increases collaboration by requiring ongoing coordination at the
federal level, among federal, state and local private entities, law enforcement,
long-term care facilities, consumer advocates and families.

. The bill aids presecution by assisting law enforcement and prosecutors to
ensure that those who abuse our nation’s frail elderly will be held
accountable, wherever the crime occurs and whoever the victim.

Finally, Mr. Chairman, even more specific to long-term care facilities, the bill
provides the following requirements:

. Prompt reporting of crimes to local law enforcement;

. Criminal background checks for all long-term care workers;

. Enhancements in long-term care staffing;

. Information about long-term care for consumers through a consumer
clearinghouse; and

. Accountability through a new federal law to prosecute abuse and neglect in

nursing homes.

The cost of elder abuse and neglect is high by any measure. The price of this
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abuse is paid in needless human suffering, inflated healthcare costs, depleted public
resources, and the loss of one of our greatest national assets - the wisdom and
experience of our elders. With scientific advances and the graying of millions of
Baby Boomers, the number of the elderly on the planet passed the number of
children for the first time last year. Although we have made great strides in
promoting independence, productivity and quality of life, old age still brings
inadequate health care, isolation, impoverishment, abuse and neglect for far too
many Americans.

1 believe the Elder Justice Act can provide many of the solutions we seek
today with regard to long-term institations. The bill has broad support across
diverse segments of the populations and across party lines. It is supported by a
coalition of more than 170 organizations nationwide.

I thank you, Mr. Chairman, for providing me the opportunity to make these
comments for the record, and again, thank you for all your efforts to improve the
quality of life for older Americans.
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Good morning Mr, Chairman and Members of the Committee. Iam pleased to have this
opportunity to speak to you about quality of nursing home care -- a subject of intense,
continuing interest to the Office of Inspector General.

As you know, we have been working in this field for a number of years, covering all
aspects of Medicare and Medicaid nursing home services, focusing our audits,
evaluations, investigations, and legal attention on issues relating to funding, access, and
quality oversight. In fact, it was almost exactly four years ago (March, 1999) our office
testified before you, Mr. Chairman, and other members of the Senate Aging Committee,
advising you of our concerns about deficiencies in nursing home care and weaknesses in
the survey and certification process. We made numerous recommendations to improve
nursing home care, which addressed the survey and certification system, the ombudsman
program, resident abuse safeguards, care guidelines, and access to information for family
members of nursing home residents. )

Since that hearing, we have continued our work, completing studies on resident
assessments, services for seriously mentally ill persons residing in nursing homes, the use
of psychotropic drugs as chemical restraints, standards for nurse aid training, the efficacy
of quality oversight committees, the role of medical directors, and adequacy of
psychosocial services. Most recently, we repeated the earlier study of the survey and
certification process and of trends in nursing home deficiency rates, which served as a
general barometer for the measurement of care, as discussed in our earlier testimony.

You have asked for our current assessment of nursing homes, based on the entire body of
our work. In response, I would say that while we see glimmers of progress, we still have
serious concerns about the quality of living conditions and care in nursing homes.

Following is a more detailed description of our findings, recommendations, and
enforcement actions. We have divided our analysis into two broad sections: conditions
in nursing homes, and oversight and quality assurance systems.

CONDITIONS IN NURSING HOMES

Much of the information we have about conditions in nursing homes is derived from
oversight, care planning, and protection systems that are discussed in the second half of
this testimony. Among them are the survey and certification system (the state-based
quality oversight mechanism for nursing homes based on on-site visits by independent,
professional teams, the Minimum Data Set (MDS) (used in connection with assessments
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of the care needs of individual nursing home residents), and the ombudsman complaint
system, one of several venues through which residents or their families can register their
concerns about the safety and quality of conditions in the facilities and receive assistance
from an independent advocate to get their problems resolved.

We used several approaches to analyze this information. First, we examined data from
all of these systems, assessing the consistency among them. Second, we emphasized
trends rather then absolute values so we could assess general directions over time,
Finally, we sought other, corroborating evidence, such as complaints received by long-
term care ombudsmen and opinions of survey and certification officials who are in a
position to know what is going on and whose judgment is informed by their experience
and expertise.

We also based our evaluation on our in-depth studies of assessment systems used to
identify the needs of and develop plans of care for nursing home residents. On a selected
basis, we sampled residents’ records and assessments and subjected them to independent
review by medical experts. We also sent our own teams to nursing homes to examine
specific aspects of care.

In addition, we compared our data and findings to those obtained by the General
Accounting Office (GAO), which are also being presented at this hearing. Our
information and analysis is consistent with GAO’s. We supplemented their findings by
identifying those factors that lead to the kinds of critical care problems identified in their
report and attempted to identify steps that can be taken to avoid the occurrence of these
problems. Here is what we found.

Overall Increase in Nursing Home Deficiencies

General Rates of Increase. All Medicare and/or Medicaid participating nursing homes
must be certified as meeting certain Federal requirements. Certification is achieved
through routine facility surveys, which the Centers for Medicaid and Medicaid Services
(CMS) contracts with States to perform. Nursing homes are subject to unannounced
standard surveys no later than 15 months after the date of the previous standard survey.
If, during the standard survey, a nursing home is found to have provided substandard
quality of care, an additional extended survey is conducted within two weeks. Nursing
home surveys are typically conducted by a team of surveyors, with a team leader
assigned to manage the process while on site. The survey team also conducts various
pre-survey tasks, such as reviewing existing program data, before going to the facility.

When a nursing home fails to meet a specific requirement, the facility receives a
deficiency citation. These deficiencies are categorized into 1 of 17 major areas, such as
quality of care and physical environment. A total of 190 deficiencies with different tag
numbers can be cited. Surveyors also determine a scope and severity level for each
deficiency. Scope indicates how widespread the deficiency is, while severity indicates
potential for harm. Survey data are entered into the Online Survey and Certification
Reporting System.



63

We compared the deficiencies cited by surveyors in 2001 and compared them to the
citations in 1998. We found that the overall number of survey and certification
deficiencies went up, both in the aggregate and in the number of deficiencies per nursing
home.

Quality of Care. We found that 78 percent of nursing homes received at least one
deficiency in three categories related to quality of care. This is an 8-percentage point
increase since 1998. These categories of deficiencies are ~ Quality of Care (covering 25
deficiencies), Quality of Life (covering 19 deficiencies), and Resident Behavior and
Facility Practices (covering six deficiencies). Deficiencies in each of these categories
rose 9.1, 9.0, and 5.3 percent respectively. Some examples of deficiencies in these
categories that we found in the survey and certification reports we reviewed are:

o A resident reported that a nurse aide tied a sheet around the resident’s neck and
kept pulling it tighter; this resident had redness around his neck as a result. A
review of the aide’s file indicated that she had seven prior incidents of resident
mistreatment.

¢ Two residents were admitted to a nursing home each with stage II or III
pressure sores. Each developed stage IV pressure sores -- one within 24 hours.

s One resident who did not eat or drink and showed signs of dehydration
continued to receive diuretics for 10 days. This resident was transferred to a
hospital where he died.

Resident Assessments and Care Plans. Of particular concern is the category that
showed the greatest overall increase--resident assessment. Resident assessments are
required to be conducted by inter-disciplinary teams comprised of nursing home staff
when individuals first enter the facilities and at other prescribed intervals. These routine
assessments may trigger additional, more specific assessment protocols depending on
clinical and functional conditions observed. Such protocols in turn provide the
framework for developing care plans to address the needs of the residents. These
protocols relate to such things as pressure ulcers, dehydration and fluid maintenance,
delirfum, dementia, urinary incontinence and indwelling catheter, psychosocial well-
being, mood state, behavior symptoms, falls, nutrition, feeding tubes, dental care,
psychotropic drug use, physical restraints, visual function, communication, and
functional abilities for activities of daily living. If resident assessments are not done or
are not performed correctly, residents with conditions such as these may not receive the
care they need.

In 2001, 50.1 percent of nursing homes had at least one deficiency related to resident
assessments. This is an increase of 11.6 percentage points since 1998. This is significant
because the resident assessment is the foundation for care planning for residents.
Without reliable assessments, residents’ needs cannot be appropriately addressed and
they may therefore not get the care they need.
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In reviewing survey reports for our inspection work, we have noted a number of resident
assessment deficiencies that have resulted in actual or potential harm. For example, a
large, suburban California nursing home failed to develop comprehensive care plans for 7
of 31 sampled residents. One resident suffered with severe pain, but had no pain
management plan; another at risk for weight loss actually lost weight because diet was
not addressed in the plan; and the plan for a third resident with a history of falling did not
identify approaches to prevent further falls. Other examples of resident assessment
deficiencies include a Down’s syndrome resident with a history of wandering and
resistance to care; the staff simply acknowledged that these behaviors were ongoing
problems, but they were not addressed in the care plan. At another facility, a resident
whose care plan did not address his violent behavior had to be transferred to another
facility after he assaulted another resident.

Our inspection reports note vulnerabilities in the resident assessment process. In 2001,
we released a report on the nursing home resident assessment processes, including the use
of the Minimum Data Set. In this inspection, we sampled medical records and had them
reviewed by medical experts to assess the accuracy of the resident assessments and the
appropriateness of additional assessment protocols required by conditions found in the
initial review. They found that 17 percent of assessment data fields contained errors and
25 percent of the additional assessment protocols triggered by the initial assessments
were questionable. Furthermore, 25 percent of the protocols which were completed did
not have associated care plans.

In that same year, we examined the independent physical and mental evaluations that are
required for Medicaid beneficiaries with serious mental illnesses who were in nursing
homes. We focused on younger patients, those under 65. We found that only 41 percent
of the required evaluations were conducted, as were only 29 percent of required re-
assessments.

Additionally, in March of this year we released a report on psychosocial services in
nursing homes. In it we reported that 10 percent of residents missed one or more
required assessments and that 39 percent of residents with psychosocial needs had
inadequate care plans. Furthermore, we found that 46 percent of those with care plans
did not receive all planned services.

Further evidence of shortcomings in resident assessment comes from the state
ombudsman reporting system whose data show a 70 percent increase since 1996 in
complaints related to care plans and assessments.

Other Deficiencies. Deficiencies in other categories also increased. These include
pharmacy services (21.1 percent of nursing homes had at least one deficiency in this
category in 2001, an increase of 7.9 percentage points since 1998), infection control (20.7
percent, up 5.1 percentage points), physical environment (25.8 percent, up 5.1 percentage
points), and residents’ rights (29 percent, up 3.7 percentage points).
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Decrease in Consecutive Deficiencies. We did find some signs of improvement. One
indicator of nursing home care is whether a nursing home has “actual harm” or
“immediate jeopardy” deficiencies in consecutive standard surveys. In 2001, 7 percent of
the nursing homes had repeat deficiencies of this severity. We analyzed deficiency data
going back to 1998 and found that this represents a decline from 11.5 percent in 1999.

Other Evidence Corroborating Deficiency Trends

Ombudsman Complaints. Data from the National Ombudsman Reporting System show
that between 1996 and 2000 the total number of complaints have risen 28 percent to
186,000. This translates to 102 complaints per 1,000 beds -- a 30 percent increase.

The characteristics of these complaints, however, did not change significantly over time.
The top 12 categories, which account for one-third of all complaints, remained the same.
Accidents and request for assistance remained the top two most common complaints. In
addition, personal hygiene, medication administration and symptoms unattended,
complaints categorized under resident care, also remained in the top 12 categories
between 1996 and 2000. These types of complaints may include unexplained bruises,
unanswered requests for assistance, a resident not bathed in a timely manner, medications
not given, and failure to provide services to a resident’s changed condition. Staff
turnover, while not one of the top 12, did show the greatest increase at over 200 percent.

State Survey Staff. To gain further insight into the state of care in nursing homes, we
surveyed all State Survey and Certification Directors in all States and the District of
Columbia, and interviewed a purposive sample of 32 surveyors. With regard to the trend
in the quality of care, 45 percent of Directors believe it has remained the same, but 27
percent believe it has in fact declined over the past 3 years. Similarly, 34 percent of front
line surveyors believe quality of care has remained the same, while the same number
believes quality has declined. On the other hand, 19 of 32 of nursing home
administrators we interviewed reported that the quality of care has improved over the past
3 years. The others believe it has remained the same or declined.

OVERSIGHT AND QUALITY ASSURANCE SYSTEMS

As noted in the previous section on conditions in nursing homes, most of the data we use
to monitor the quality of life and care is derived from systems whose primary purpose is
to provide oversight and enforce compliance with quality of life and care requirements, to
plan and care for residents, and to protect them when things go wrong. The following is
a discussion of the major oversight and quality assurance systems.

Survey and Certification Process

Inconsistencies in the Citing of Deficiencies. We found many inconsistencies in the
citation of deficiencies at all levels -- among States, between Federal and State reviews,
and even among individual survey reports. Such inconsistencies can weaken the efficacy
of the survey and certification process. Residents receiving inadequate care or living in
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substandard conditions may not be protected as a result of the failure to cite the
deficiencies.

The inconsistencies could also open deficiency citations to legal challenges.

This in turn might make surveyors and State administrators wary of citing deficiencies
even when they are clearly justified. As a result, the entire process can be encumbered
with administrative delays and expenses resulting from preparing and responding to
appeals, remedies delayed or foregone, and residents’ needs untended.

In our most recent study of survey and certification deficiencies, we found wide variance
in individual State-level deficiency data. In 2001, for example, one-third of the nursing
homes in Virginia were deficiency-free while none in Nevada were. In five States almost
a quarter or more of homes were deficiency-free; in 12 other States, 5 percent or less
were. The national average for deficiency-free nursing homes was 11 percent in 2001.
The rate of deficiencies per nursing home also varied. This ranged from a high of 11.2
deficiencies per nursing home in California to a low 0f 2.9 in Vermont. Nationally, the
average deficiency rate in 2001 was 6.2 deficiencies per nursing home.

Differences Between Federal and State Surveys. Federal oversight surveys, conducted
by the Centers for Medicare and Medicaid Services on a sample of State surveys, provide
additional evidence of the inconsistency in the application of deficiency standards.
Furthermore, the inconsistency between Federal and State surveys runs overwhelmingly
in one direction—Federal survey teams find larger numbers of, and more serious,
deficiencies than State teams. In 166 comparative surveys conducted in 2002, Federal
surveyors found 1303 deficiencies compared to 851 identified by State surveyors.
Federal surveyors found deficiencies involving actual harm or immediate jeopardy to
residents in 24 percent of facilities, while for State surveyors, this number was only 13
percent. Overall, Federal and State surveyors cited the same deficiency only 124 times.

Reasons for Inconsistencies. There are many possible explanations for these
inconsistencies. Presumably, they reflect variations in the conditions of nursing homes.
However, a greater number of citations may also reflect more intense efforts to identify
and correct deficiencies rather than a greater incidence of them. Or, they may reflect
longstanding practices that have varied from State to State or region to region over many
years. In order to gain a greater understanding of the underlying causes, we reviewed
documentation for 310 different deficiencies from 135 survey reports. We also
interviewed 32 surveyors in eight States, and gathered information from all 50 State
agency directors and the District of Columbia concerning the way each conduct surveys.
Based on our review, we identified four factors that contribute to variability in citing
deficiencies across States.

Differences in Focus. We found considerable variation in the overall focus of State
surveys. For example, the degree to which surveys emphasize enforcement aspects of the
survey versus consultative aspects varies among States and from year to year. Thirty-six
State agency directors said that their State’s survey process is only somewhat consistent
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in this regard, acknowledging that the difference between enforcement and consultative
focus affects the scope of the review,

During our on-site visits to the six sample States, we observed such differences in focus
by survey teams. In one State, surveyors used a more consultative approach in making
specific recommendations to the nursing home staff about treatment protocols for an
individual resident. This approach contrasted with a more enforcement approach we
observed in another State survey, where very little dialogue occurred between the survey
team and nursing home staff.

Regarding the consultative approach, both GAO and our office note instances where
surveyors fail to cite deficiencies. In five of the six surveys we observed, we noted that
surveyors did not always cite deficiencies for problems they identified. This would
occur, for example, if the nursing home said they were aware of the problem and were
addressing it.

The 51 State agency directors we surveyed also cited several other factors affecting the
focus of nursing home surveys. These included the political climate, the strength of the
nursing home lobby, and changing Federal and State regulations.

Lastly, 21 States have their own specific criteria governing nursing home surveys that
may affect the focus of their Federal surveys. These State criteria most commonly
include nursing home staffing ratios and State life safety codes. In 14 of these States, the
criteria have changed over the past 3 years. Differences in these criteria among the States
also accounts for some of the inconsistencies we found.

Lack of Clarity in Guidelines. We found that surveyors occasionally had difficulty
interpreting deficiency guidelines. Twenty-three State agency directors and 17 of 32
sampled surveyors reported that some groups of deficiencies are inherently more
vulnerable to inconsistent citation than others. They said deficiencies that are categorized
under “quality of life” are most vulnerable due to the lack of clarity in and complexity of
the Federal guidelines. They believe this fosters a subjective interpretation, thereby
contributing to inconsistent citation among surveyors.

We reviewed the State Operations Manual’s “quality of life” and “quality of care”
categories and found some of the guidance to be confusing. For example, guidance for
tag F250 (social services) offers 14 examples of medically related social services, six
types of unmet needs, and 10 conditions to which the nursing home must respond with
social services. Some of the definitions for these tags are general and subjective. While
the guidance does offer numerous examples of specific scenarios that can be cited under
each deficiency tag, in some cases the broad range of examples can be confusing. We
also noted that for certain deficiencies, surveyors are directed to refer to more than one
deficiency category or tag for the same issue, without explicit direction as to whether to
cite under multiple tags when the facility is found to be out of compliance.
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Differences in the Way Draft Survey Reports Are Processed. States use different
review processes for draft survey reports. In 42 States, all draft survey reports had
supervisory reviews in 2001, but not in the remaining eight. Only 18 States conducted
reviews when reports changed significantly from draft to final. Thirty-one States had
internal quality assurance teams and two States developed continuous quality
improvement teams, whilel7 States had both.

These inconsistencies in States’ review processes are reflected in the wide variation in
revisions made to draft deficiency reports. State agencies report that an average of 5
percent of deficiencies are removed from draft survey reports before they become final.
However, this removal rate ranges from 25 percent in one State to 0 percent in three other
States. Further, State agencies report that an average of 6 percent of scope and severity
determinations are downgraded from draft surveyors’ reports before they become final.
This ranges from 38 percent of deficiencies downgraded in one State to 0 downgraded in
two other States. In addition, the States with lower deficiency rates removed more
deficiencies, on average, from draft survey reports than States with higher rates.

Turnover of Surveyor Staff. We also learned that staff turnover influences survey
results. Virtually every State survey director reported that it is very or somewhat difficult
to replace survey staff when they leave. Thirty-one said that registered nurses are the
most difficult to replace. Based on our survey data, we determined that nationally,
surveyors work an average of only 6.5 years for the State agency and that State survey
directors have held their jobs on average for only 6.4 years.

On all our visits to the six States, surveyors told us that finding and retaining staff was
problematic. They also expressed concern that high staff turnover impacts the
consistency of the survey process, since a high proportion of newer staff detracts from the
continuity of surveyors’ experience. In fact, in one nursing home that we visited the
survey team members all had less that two years experience, and two had been on the job
for only a few months. We observed that these surveyors were uncertain about what
problems to cite and spent several hours debating which deficiency tags to cite.

Based on our study, we recommended that the Centers for Medicare and Medicaid
Services continue to improve its guidance to State agencies on citing deficiencies by
providing guidelines that are both clear and explicit, and work with the States to develop
a common review process for draft survey reports.

The Federal False Claims Act As An Enforcement Tool

The survey and certification process provides several mechanisms for enforcement of
nursing home standards. These include corrective action plans, civil monetary penalties,
suspension of intake of new Medicare and Medicaid patients, required changes in
management, and even de-certification. In some cases, the quality of care is so deficient
that remedies under the survey and certification process are not sufficient. If resident
care is so poor that it effectively represents a failure to provide care, the Federal False
Claims Act can be invoked. In essence, this would amount to a charge that the Federal
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Government had been billed for services not rendered. More than 20 nursing home cases
have been settled based on the False Claims Act since 1996.

A hallmark of all of these settlements is the imposition of substantial quality of care
obligations upon the facilities and the requirement the facilities pay for independent

monitors.

Depending upon the jurisdiction in which the case arose, these requirements

are contained either in the body of the settlement agreement or in separate corporate
integrity agreements with the OIG. Following are some recent examples of settled cases.

o Poor Care and Abrupt Clesure. A nursing home company agreed to resolve

its liability under the False Claims Act in a case involving allegations that two
nursing homes owned by the company had failed to provide adequate nutrition,
hydration, pressure ulcer prevention and treatment, dental care, and safety
monitoring to its residents. During the course of the government’s
investigation, both nursing homes closed abruptly and all of the residents were
transferred to other facilities with little advance notice. As part of the
settlement, the company agreed to fund a study of the effect of transfer trauma
on residents.

Infection, Pressure Ulcers, and More. A nursing home agreed to implement
specific protocols, standards of care and compliance policies to resolve its
liability for failing to provide appropriate care to one of its residents. The
resident developed an infection and pressure ulcer due to a lack of care. The
investigation also revealed facility-wide problems with respect to staffing,
nutrition monitoring, pressure ulcer care, and treatment planning. The
settlement required the facility to pay for an outside monitor selected by the
government and to fund special “quality of care/quality of life” projects.

* Death and Cover-up. The allegations in this case involved deficiencies with

respect to admission assessments, pressure ulcer care, monitoring of residents’
hydration, medication administration, and pain management. The investigative
focus of the case was on the facility’s failure to properly treat one particular
resident that died as a result of medication errors that were then covered-up.
The nursing home agreed to implement specific protocols, standards of care
and compliance policies to resolve its liability. The nursing home also agreed
to pay for an outside monitor selected by the government. A nurse, who
falsified records in the cover-up attempt, pled guilty to making false
Statements and received a 10-month prison sentence.

o Infested Wounds. Another nursing home agreed to enter into a 3-year

comprehensive corporate integrity agreement that included the appointment of
a monitor. The allegations involved multiple findings of residents with maggot
infested wounds, substandard catheter care, and significant staffing shortages.
The damage aspect of the case focused on two patients whose care was
particularly egregious.
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Perspectives on Using the False Claims Act for Nursing Home Cases. As the terms o
these particular settlement agreements reflect, our first priority is to ensure nursing home
residents receive the care they need. We work closely with the Department of Justice on
these settlements in order to achieve a balance between recovering a fair amount of
dollars for restitution and damages, and establishing systematic changes in the way the
nursing homes provide care. It is a very difficult balance because we do not want to take
dollars away from the nursing home that would otherwise be spent on patient care. As
part of that collaboration, last year the OIG sponsored a 1 1/2 day conference on nursing
home quality of care. During the conference, nearly 100 Federal prosecutors and
investigators explored ways to effectively use our enforcement tools, including the False
Claims Act, corporate integrity agreements, and program exclusions, to improve the
quality of care residents receive.

We will continue to investigate cases of care failure and resident harm for which
application of the False Claims Act may be appropriate and to work with the Department
of Justice, CMS, State officials, and others to resolve them expeditiously.

Resident Assessment Needs to Be Performed and Improved

I have already described inadequacies of the assessment processes related to the
Minimum Data Set and stemming from special requirements for residents with serious
mental illness and psychosocial service needs. Several additional Office of Inspector
General reports shed more light on this subject. They are listed in an attachment to this
testimony and can be readily accessed on the Internet.

In our reports on this topic, we have recommended that the Centers for Medicare and
Medicaid Services more clearly define the MDS elements; work with the nursing home
industry to enhance MDS training; and focus on psychosocial services as part of resident
assessment oversight. With regard to Medicaid, we recommended they ensure the
completion of the required assessments for residents with severe mental illness and
require State Medicaid agencies to work with State mental health agencies on community
based treatment alternatives.

Quality Assurance Programs Also Need Attention

Through our studies, the Office of Inspector General has also examined other systems
mandated by the Omnibus Reconciliation Act of 1987 to assure that residents receive
appropriate care in nursing homes. Our reports cover such topics as training
requirements for nurse aides; the role of medical directors; and the efficacy of quality
assurance committees. In general, we found that the most fundamental requirements
were being met: aides were receiving the required training; medical directors were
assigned to nursing homes and were working to provide general oversight of residents’
medical care; quality assurance committees were appointed and met regularly to advise
on nursing home conditions and care; and psychotropic drugs were generally not being
used as chemical restraints.
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However, all of these programs could benefit from improvements. Training standards
need to be modemnized; the practice of medical directors would be enhanced if more
specific standards and clearer expectations were developed for them; quality assurance
committees could make better use of available information to inform their deliberations;
and psychotropic drugs may still be over-utilized and need to be subjected to stronger
drug utilization review procedures. The relevant reports and their Internet addresses are
listed in the attachment.

LOOKING AHEAD

In light of the findings cited above and based on our work over the last several years, I
recommend a three-pronged strategy to improve the quality of living conditions and care
in nursing homes:

¢ Strengthen the enforcement system, especially the survey and certification
process. This includes improving the reliability of deficiency citations
though clearer definition and report processing standards; following up on
repeat offenders; and working to investigate, and resolve complaints
expeditiously.

» Make sure that patient assessments are performed, that they are accurate, and
that care plans are prepared and followed.

+ Establish continuous improvement programs for quality assurance
infrastructures such as those relating to nurse aide training, medial directors,
drug utilization review, quality assurance committees, long-term care
ombudsmen, and quality of care information for residents and their families.

CMS has already taken steps in this regard. I refer to their initiatives over the last several
years related to such things as the scheduling and conduct of surveys, resident
assessment, performance measures, and publication on the Internet of information about
quality of care in each and every nursing home. It is critical for CMS to follow through
on its plans to improve all these systems in a timely manner.

Improving nursing home services will also require the combined efforts, over many
years, of all stakeholders -- the residents and their families, the nursing home industry,
health care professionals, Medicare and Medicaid program administrators, and State
quality assurance organizations.

CONCLUSION

Much has been done, but much still remains to improve conditions in nursing homes and
guarantee that the improvements take hold. The Office of Inspector General will
continue to do its part through its evaluations, audits, investigations, and legal services.
We hope our contributions are constructive.
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Selected Nursing Home Reports
U.S. Department of Health and Human Services
Office of Inspector General
July 2003

Recently Completed Work

Nursing Home Deficiency Trends and Survey and
Certification Process Consistency
http://oig.hhs.gov/oei/reports/oei-02-01-00600.pdf

Nurse Aide Training
http://oig.hhs.gov/oei/reports/oei-05-01-00030.pdf

Quality Assurance Committees in Nursing Homes
http://oig.hhs.gov/oei/reports/oei-01-01-00090.pdf

Nursing Home Medical Directors
http://oig.hhs.gov/oei/reports/oei-06-99-00300.pdf

Psychosocial Services in Skilled Nursing Facilities
http://oig.hhs.gov/oei/reports/oei-02-01-00610.pdf

Prior Work

Nursing Home Survey and Certification: Deficiency Trends
http://oig.hhs.gov/oei/reports/oei-02-98-00331.pdf

Nursing Home Survey and Certification: Overall Capacity
http://oig.bhs.gov/oei/reports/oei-02-98-00330.pdf

Nursing Home Resident Assessment: Quality of Care
http://oig.hhs.gov/oei/reports/oei-02-99-00040.pdf

Psychotropic Drug Use in Nursing Homes
http://oig.hhs.gov/oei/reports/oei-02-00-00490.pdf

Younger Nursing Facility Residents with Mental Iliness:
Preadmission Screening and Resident Review (PASRR)
Implementation and Oversight
http://oig.hhs.gov/oei/reports/oei-05-99-00700.pdf
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C DEPARTMENT OF HEALTH & HUMAN SERVICES Office of Inspector General

Washington, D.C. 20201

SEP 5 2003

The Honorable Charles E. Grassley
Chairman, Senate Finance Committee
United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

This is in response to your letter dated August 14, 2003 in which you asked me to
respond to three questions as a follow-up to my testimony at the Senate Finance
Committee hearing of July 17, 2003 regarding nursing home quality of care. Thank you
for the opportunity to provide additional information to you on this important topic.

Question 1. Based on the cumulative work of the OIG in this area, where do we go from
here?

Answer. In recent months, the Office of Inspector General (OIG) has issued several
reports addressing various aspects of resident care. We have additional projects
underway, as outlined in our current work plan and plan to undertake a number of new
projects that will be identified in the soon-to-be released Fiscal Year 2004 OIG Work
Plan. These projects will cover a broad spectrum of nursing home issues, including
quality of care, with studies on nursing bome quality-of-care sanctions, accuracy of
minimum data set reporting and nursing home compliance with dietary services.

In addition, it is my expectation to work with your committee to learn more a about
effective practices being used in those nursing homes that are providing excellent, high-
quaiity care and to measure, to the extent possible, the impact of reimbursement levels on
quality of care.

Question 2. You report that States are following the CMS survey protocols and that
variation across States in deficiencies is not due to inconsistent protocol application. Is it
not a violation of CMS protocols when States take a “consultative” approach rather than
citing deficiencies during a survey? How do you square your conclusion that States are
following CMS protocols regarding the timing of surveys with GAQ’s conclusion that 34
percent of current State surveys were predictable?

Answer. We did find that the surveyors were following the prescribed protocol for
conducting the survey. However, we identified four other factors that may contribute to
variability in how States cite deficiencies — differences in focus, lack of clarity in
guidelines, differences in the way draft reports are processed, and turnover of surveyor
staff. With regard to the focus of surveys, some States take a more consultative approach
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and others a stronger enforcement approach. In its guidance to States, the Centers for
Medicare & Medicaid Services (CMS) encourages information exchange between
surveyors and nursing home staff. Specifically, CMS guidelines state that “This
information exchange is not a consultation with the facility, but a means of disseminating
information that may be of assistance to the facility.” Finally, we did not examine the
predictability of surveys. Our finding was that States completed their surveys within the
required 9 to 15 months timeframe.

Question 3. How could it be that the death that occurred under questionable
circumstances at the West Virginia nursing home was not found during the audit of the
facility by your office? We would like your office to review further the circumstances of
the West Virginia death.

Answer. The main focus of this particular OIG audit was to review the staffing levels of
nursing facilities. For this study, we chose a sample of facilities to review. The nursing
home in question was part of the sample. As part of our audit work, we reviewed the
facility’s annual survey report, which focused on a 2-week period of time during the year.
The patient’s death did not occur during the 2-week period that was within the scope of
our review. However, in the course of our work, we obtained additional documentation
for further analysis, where we found the information about the death. When we learned
of this event, we contacted the State and confirmed the death was properly reported,
although the State identified deficiencies related to the death. Facilities follow a specific
process in reporting the death of a patient, but we did not review the process at that time
of our audit because it was not within the scope of the review.

My office is planning follow-up work with regard to the circumstances surrounding the
death and will provide more information to you about how we will proceed in this matter
in the next few weeks.

I commend your commitment to these and other important health care issues affecting the
quality of care of Medicare and Medicaid beneficiaries and look forward to continuing
our joint initiatives with your commiitee. If you would like to discuss this matter further,
please contact me or have your staff call George Grob, Deputy Inspector General for
Management and Policy, at (202) 619-2482.

Sincerely,

Ui

Dara Corrigan
Acting Principal Deputy Inspector General
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PREPARED STATEMENT OF HON. CHARLES E. GRASSLEY

Good morning. I thank everybody for coming. As chairman of the Finance Com-
mittee, I'm particularly pleased that this morning’s hearing will follow up on the
extensive work we did when I chaired the Special Committee on Aging. As everyone
knows, the Finance Committee has had plenty on its plate this session, and I'm
proud of our accomplishments with the tax and drug bills that we moved out of the
committee and successfully voted out of the Senate. At the same time, my staff and
I have continued with my longstanding commitment to ensure that more is done to
protect the frail and elderly who live in nursing homes across the country. Today
greater numbers of Americans are blessed with longevity and thus able to enjoy
more time with their family and loved ones. Take it from me, it’s a treasure to
watch your grandchildren grow up and incredible to congratulate a granddaughter
on the birth of her own child. But as Americans break new age barriers, society
must cope with the changing needs of an aging and expanding population. This
hearing is an opportunity to revisit and assess the quality of care in America’s nurs-
ing homes. Today we’ll hear that there’s still much to be done—at the state level,
at the federal level, and by the nursing home industry. I think it’s fair to say that
some progress has been made, although it remains difficult to say how much. We
do know, however, that we can and must do more to protect vulnerable nursing
home residents.

Some have said that this hearing is about nothing new. I disagree. I believe this
hearing is another wake-up call to America. It’s a reminder that the oldest and
neediest among us deserve to live their final years on earth with dignity. The people
assembled here today—the tireless advocates and family members, the members of
the media and nursing home industry, the government regulators and elected pol-
icymakers—many of us are dedicated to keeping this issue a front-burner priority.
We must always keep in mind the goal simply put, it is improving the quality of
care in nursing homes. It’'s important to note that our primary concern in this re-
gard is about genuinely poor care to residents. We're talking about preventing basic,
but lifethreatening problems, such as dehydration, malnutrition and injury preven-
tion, including the prevention of pressure sores, falls and other serious injuries that
result from substandard care. We need to target the bad actors among nursing
homes, who do a disservice to all the good homes out there. And I want to empha-
size that the majority of nursing homes are greatly concerned about providing qual-
ity care. For instance, in anticipation of this hearing, I received a letter from the
United Presbyterian Home in Iowa. This is an awardwinning home and was found
deficiency-free on its last inspection. I applaud this nursing home and the efforts
of its staff. I'd like to believe that all nursing homes are as diligent with their re-
sponsibilities. However, we know that there are too many bad homes where abuse,
neglect and life-threatening problems exist. We should always keep in mind that
any death due to substandard care is one death too many.

I believe that too often we here in Congress get bogged down in data and statis-
tics. It’s easy to forget that there are human lives and untold stories behind those
statistics. That’s why we’ll hear this morning from a panel of everyday Americans.
They are family members dealing with the tragic consequences of substandard care.
In many respects, they are heroes for agreeing to tell us their stories. We must lis-
ten to them becausewhat they’ll tell us is truly tragic and all too common. Each has
come before this committee today to remind us that quality care in nursing homes
isn’t about numbers. It’s about life and too frequently, tragic death. I've
longchampioned the idea that sunshine is the best disinfectant. I believe openness
in any system helps to cleanse impurities, educate the public and hold people ac-
countable. American consumers are growing increasingly accustomedto a “right to
know” when it comes to purchasing products, choosing services and even when buy-
ing groceries. When it comes to finding high-quality care for a loved one, they have
a right to know about the standards of care provided at their local nursing home.
Everyone should know that there’s a huge gap in quality among nursing homes
across America; there are homes where tremendous care and compassion is pro-
vided, and then there are homes where horrendous neglect, abuse and preventable
death exist. I've been working on nursing home quality for almost eight years now,
and at my request the General Accounting Office has issued a series of reports docu-
menting severe problems in too many nursing homes. Today we’ll learn about the
GAOQO’s most recent findings. I welcome back Dr. Bill Scanlon, who has testified nu-
merous times about nursing home quality since the Nursing Home Initiative began
in the summer of 1998. He will testify about the latest in a series of several impor-
tant GAO reports. I look forward to hearing about the GAO’s findings, as well as
its new recommendations about how to improve the quality of care.
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In addition, we will welcome before the Committee and hear testimony from Sen-
ator Bond, Chairman of the Aging Subcommittee for the Committee on Health, Edu-
cation, Labor, and Pensions. Also, the Department of Health and Human Services,
Office of Inspector General, will be hereto discuss the OIG’s work on nursing home
quality. As always, we have invited CMS Administrator Tom Scully to be with us,
too. CMS’s federal role in overseeing nursing homes and implementing initiatives
to improve care is of paramount importance, and we look forward to his testimony.
One of the positive policy initiatives to emerge from CMS was the launch of a na-
tional on-line database. The “Nursing Home Compare” Web site offers American
consumers a comprehensive, user-friendly resource to assist with the difficult deci-
sion of choosing a nursing home for a loved one. I am keeping close tabs on this
Web site because, as we’ll learn today, flaws and gaps still exist in some of the infor-
mation. I continue to say that consumers need to be aware that this is one resource
among many. As President Reagan was fond of saying when he was in office, “Trust
but verify.”

As always, we’ll also talk about money today—the federal government pays vast
sums to provide for quality care and for oversight and enforcement of that care.
Over the past couple months I've been working to ensure that a proposed $6.9 bil-
lion dollar federal windfall to the nursing home industry over the next 10 years
should be directed to improve patient care. We must ensure that the nursing home
industry doesn’t line its pockets with this money. I expect the industry to use that
money for the direct care of residents. And finally, we’ll close out the hearing with
testimony from the industry’s perspective. In sum, this hearing today is about keep-
ing the focus and pressure on doing better for the frail and elderly in nursing
homes. It’s extremely important and valuable to maintain a dialogue among nursing
home care providers, regulatory agencies, Congress and consumers about the prob-
lems that persist. I hope this hearing will help continue that dialogue and provide
a road map for all that still needs to be done.
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Good morning Senator Grassley and members of the Committee. Thank you for the
opportunity to be here and address this important topic.

My name is Catherine Hawes. | am a Professor of Health Policy and Management and
Director of the Southwest Rural Health Research Center at the School of Rural Public
Health at Texas A&M.

In my testimony today, | intend to make three basic arguments:

* First, quality improved post-OBRA but serious problems remain, and indeed,
substantial evidence suggests that quality has declined over the last decade.

« Second, many factors have contributed to these quality problems, including
inadequate regulatory processes, perverse reimbursement incentives, and so on.
However, all the key stakeholders agree that inadequate staffing is the major
cause of poor nursing home quality.

* Third, solving the staffing problem has been impeded by disagreements among
key stakeholders. However, the time has come — indeed is long past — for
resolving these differences and improving staffing levels and staff training.

*okok ok ok

Quality improved immediately after the implementation of the nursing home reform
provisions of the Omnibus Budget Reconciliation Act of 1987 (OBRA '87). The most
notable improvement was in the huge reductions in the use of physical restraints, where
use nationwide dropped from nearly 40% of residents restrained pre-OBRA to fewer
than 10% by 2000 {Phillips, Hawes & Leyk-Williams, 2003; Hawes et al. 1097; Kane et
al 1994). Moreover, research identified several other areas of process quality and
resident outcomes that improved during the early years of OBRA implementation
(Garrard et al., 1995; Hawes et al., 1997, Marek et al., 1996; Mor et al., 1997; Phillips et
al., 1997; Teno et al., 1997; U.S. Senate - Aging, 1995; Viadeck, 1995).

However, even with the early improvements, some quality problems remained.
Moreover, the initial pace of improvement post-OBRA was not maintained and, indeed,
there is substantial evidence suggesting that quality has deteriorated over the last
decade. Evidence of this can be seen in recent academic studies, reports by
ombudsmen, testimony before the U.S. Senate Special Committee on Aging, and
Congressional audits and include such problems as increased complaints about abuse
and neglect, malnutrition and dehydration, inadequate treatment of pain, improper care
for pressure ulcers, inadequate care to maximize physical functioning in activities of
daily living (ADLs), and lack of adequate supervision to prevent accidents. (AOA, 2000;
Bernabei et al., 1998; Blaum et al., 1995, Fries et al., 1997; Hawes, 1997; Johnson &
Kramer, 1998; Kayser-Jones, 1997, Kayser-Jones and Schelle, 1997; US-DHHS OIG
1999; US GAO 1998; 1999).

There are many explanations for the seeming intractability of quality problems in nursing
homes. These include such factors as inadequate staffing in facilities, perverse quality

Written Testimony of Catherine Hawes Page 1



80

incentives in Medicare and Medicaid payment systems, and flaws in the regulatory
process - including the survey, nursing home complaint investigation, and enforcement
processes (Edelman, 1997; 1998; Hawes Blevins and Shanley 2001; Hawes 2002;
Harrington & Carrillo 1999; US OIG, 1999; US DHHS, 1998; US GAO, 1998; US
GAO1999a, b, ¢, d). They also include the difficuity of implementing and sustaining
quality interventions in nursing homes, the challenge of culture change even among
willing facilities, and the politics of long-term care. However, the most significant
problem — and one that must be addressed before we can expect to even approach
adequate quality of care for the nation's elderly -- is inadequate staffing.

The evidence is overwhelming that the most significant causes of poor quality, including
abuse and neglect, are low staffing levels and inadequate staff training in nursing
homes.

A discussion of “staffing” and “ratios” sounds technical. However, CNAs are eloquent
about what it means to work short-staffed. What gets ignored first, out of necessity,
according to CNAs, is range of motion exercises — which leads to contractures. Next,
staff report, they are unable to provide sufficient help with eating and drinking.
Undernutrition, malnutrition, and dehydration inevitably follow such neglect, with the
concomitant sequelae of skin breakdown, pressure ulcers, poor healing of wounds, and
premature mortality - - not to mention the daily misery of being hungry and thirsty.
CNAs also report they can't change residents more than once a shift if they are short-
staffed, so residents sit or lie in wet clothing and bedding, an assault on dignity as well
as skin integrity. What staffing adequacy really means is whether there are sufficient
people on duty so that nation’s grandparents receive enough help eating so that they
don't slowly starve, so that day after day they don't suffer from unquenched thirst. it
means that there are enough trained and caring people that our mothers are helped to
use the bathroom before they wet themselves in desperation and despair.

Support for the argument that low staffing is the most significant impediment to
adequate quality comes from the informed opinion of key stakeholders. As part of
several studies, my colleagues and | surveyed staff in all the state survey agencies and
all the state nursing home ombudsmen. We also conducted focus group interviews with
Certified Nursing Assistants (CNAs) from more than 20 states. In addition, we
interviewed administrators and directors of nursing (DONs) in facilities that focused on
dementia care and conducted focus group interviews with state survey agency
directors. Finally, we interviewed families of residents. All of these stakeholders
identified staffing as critical to nursing home quality (Hawes, Blevins & Shanley 2001;
Hawes & Greene 199; Hawes and Bowers, 2002).

» Fora CMS-funded study of the Nurse Aide Registries, my staff and |
interviewed state survey agency staff. As shown in Exhibit 1, 85% of the state
survey agency staff cited low staffing levels as a main cause of abuse and
neglect in nursing homes.
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In focus group interviews, CNAs asserted that short staffing was the main
cause of neglect and a substantial cause of abuse (Hawes, Blevins & Shanley

2001).

In facilities that had been identified as providing exemplary care to people with
Alzheimer’s disease , DONs, nursing home administrators, and CNAs argued
that staff-to-resident ratios of ane CNA to six or eight residents were optimal

(Hawes & Greene, 1998).

For the Nurse Aide Registry
study we interviewed the
state long-term care
ombudsmen in 2000. More
than 90% of the
respondents argued that
inadequate staffing levels
were the most significant
cause of abuse and neglect.
This was consistent with a
1999 survey in which 81%
of the state and local
ombudsmen responded that
inadequate staffing had
limited the effect of the
OBRA '87 nursing home
reforms (Hawes & Durand,
2000).

85%
71%

51%:

63%

T8
56%

‘manageMerif

dents ,
Vulnerable consumers/reSIdents

01%

29%
: *Multlple responses were allowed- )

Sourc - Exhibit5.1 in Hawes, C., Blevms D.and
Shanley; L. (2001) Preventing. Abuse And Neglectin:
Nursing Homes: The Role of The Nurse Aide -
Registries.. Report to the Centers for Medicare and
Medicaid Services: College ‘hon Texas: School of
Riral Public Health; Texas A&M:University System
Health: Smence Center. :

For example.

In 10 States surveyed by the DHHS OIG, the survey and certification staff,

State and local ombudsmen,

and directors of State Units on Aging identified

inadequate staffing levels as one of the major problems in nursing homes.
The OIG report also concluded that the type of deficiencies commonly cited

“suggest that nursing home staffing levels are inadequate”

(OIG, 1999a).

The findings are essentially the same in terms of the inadequacy of staff training. CNAs
argued that after short staffing, inadequate training was the most significant contributor
to resident abuse (Hawes, Blevins & Shanley, 2001). Other informed stakeholders who
were interviewed in the Nurse Aide Registry study agreed.

61 percent of the aide registry directors argued that poor training was a
significant factor causing abuse;

58 percent of the ombudsmen identified inadequate training of CNAs as a
major obstacle to quality of care in nursing homes.
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* CNAs noted that inadequate training of staff is particularly problematic in
terms of their ability to meet the needs of residents with Alzheimer’s disease.
A failure by staff to understand the impact of this disease on the behavior and
needs of residents is a major factor in abuse and rough treatment of residents
(Hawes, Blevins & Shanley, 2001).

It does not take much to see the sense behind this argument that staff training is
inadequate. In Texas, for example, a manicurist cannot be licensed unless he or she
has completed 600 hours of approved training and passed a state test
(http://www.state.tx.us/professionals). Of course, such manicurists are prohibited from
treating or removing calluses, soft calluses, or ingrown nails. By contrast, CNAs provide
daily hands-on care in settings where the typical resident suffers from between three
and four chronic diseases, is incontinent, has some form of significant cognitive
impairment, and needs help with more than four basic activities of daily living, including
bathing, dressing, locomotion and using the toilet. Many exhibit challenging behaviors.
Yet to be certified, a nursing assistant is required to complete only 75 hours of training.
The majority of states foliow this federal requirement, with only seven states requiring
120 to 150 hours of training for certification {personal communication from Charlene
Harrington).

Additional evidence about the importance of staffing comes from a host of prior studies
and reports on the association between staffing type, staff training, and quality (e.g.,
Nyman 1988; Spector & Takada, 1991). Such prior studies have been cited in several
studies by the Institute of Medicine (e.g., IOM, 1986; Wunderlich & Kohler, 2000). More
recent research also emphasize the importance of staffing levels -- including a study led
by Charlene Harrington (Harrington, C., Zimmerman, D., Karon, 8.1, Robinson, J. and
Beutel, P., 2000), another by Jack Schnelle {Schnelle et al. 2003), and, most
significantly, the Phase | staffing report to Congress from the Centers for Medicare &
Medicaid Services (CMS) (see US-DHHS/CMS 2001).

Unfortunately, the evidence suggests that staffing has gotten worse, not better over the
last several years, particularly if one considers staffing in relation to apparent increases
in the complexity and intensity of residents’ care needs (Harrington et al. 1899; Phillips
et al. 1997). There was some improvement in the average licensed nurse staffing (RNs
and LPNs) but essentially none in CNA staffing during the mid-1990s Harrington et al.,
1999; US-DHHS/CMS, 2001). However, there has been no change from 1996 to 2002.
Indeed, just completed analyses of staffing data by Dr. Charlene Harrington and her
colleagues shows that licensed nurse staffing declined after the implementation of the
nursing home prospective payment system in the Medicare program (Harrington,
Carillo, Wellin & Shemirani, 2003). In 37 of the states and the District of Columbia, the
average reported licensed nurse staffing was lower in 2002 than it was during one or
more of the preceding six years. In most states, the highest licensed nurse staffing
occurred in 1998 or 1999 and declined from the high point. A slight increase in CNA
staffing in some states helped overcome the decrease in licensed nurse staffing so that
total nurse staffing remained essentially static between 1997 and 2002. And all the
evidence indicates that these levels for CNAs and licensed nurses are woefully
inadequate.
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The fundamental question that remains about staffing is why there has been no action
at the federal level. As a member of the original IOM Committee on Nursing Home
Regulation — whose recommendations were largely embodied in the OBRA '87 reforms
— | can only plead temporary insanity. We largely focused in changes in process and
outcome quality and, sadly, ignored the key role played by structural elements such as
CNA staffing levels. And while our recommendation for a federal CNA training
requirement represented progress, it is too little, particularly as the tasks expected of
staff have become more demanding with the increase in resident case mix intensity.

Since then, several factors have contributed to our failure to address staffing issues.
First, and probably most significantly, there is disagreement about whether or not it wil!
take more Medicare and Medicaid funding to increase staffing levels. One side argues
essentially what the head of Medicaid rate setting program asserted to us in an on-
going CMS-funded study. in a state with very low payment rates, he noted that most
homes were making a “healthy profit.” Thus, while he recognized that there were some
significant quality problems in the state’s nursing homes, he saw no reason to give
those facilities higher Medicaid rates. The other side argues that without increases in
government payment, there can be no government requirement for additional staffing,
for increased staff training, or for a living wage for staff.

| probably fall into the second camp for practical reasons. Some states have rates that
probably don’t support adequate quality of care. But more significantly, I've seen little
evidence that policymakers are willing to explicitly limit the profit made by some nursing
homes and redirect what might be viewed as the "excess” profit into paying for better
quality. Certainly, it is technically feasible to do this. There have been reimbursement
systems in place that more effectively directed funds to increased spending on food and
staffing and limited “profit” to efficiency incentives available only on spending not
associated with direct resident care (e.g., administrative and general services
spending). There have also been policies that provided additional Medicaid funding to
increase staffing that have been successful — and ones that have been abused. The
experience we have had with these various ways of addressing reimbursement policy
and staffing suggests that some policies that are technically feasible are not necessarily
politically feasible. In reality, it will prove easier to direct new funds to increased staffing
than to redirect existing expenditures, much less profits. The failure to face this reality
contributes to no action on improving staffing.

Second, some argue that imposing minimum staffing requirements will lead many
facilities to aim for and achieve only that minimum. These critics are probably correct,
but my response is that this will still represent an improvement for most facilities.
Moreover, future adjustments for case mix intensity and to reflect improvements in
clinical practice can be built into any system of new staffing requirements.

Third, some people argue that the survey process can address the problem of
inadequate staffing. However, the reality is that the survey process fails to detect and
cite many deficiencies, including cases of actual harm. Moreover, even when a
deficiency is cited that is related to inadequate staffing, survey agencies often fail to
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require increased staffing levels as part of the facilities’ plan of correction. indeed, this
was a striking failure in the abuse and neglect complaint investigation process.
Although the survey agency was charged with investigating the facilities’ role in any
substantiated case of abuse or neglect, most survey agency staff either could not
estimate how often they looked at such issues as whether inadequate staffing levels
played a role in cases of abuse or neglect or reported they investigated the facilities role
in fewer than 10% of the cases (Hawes, Blevins & Shanley, 2001). Moreover, there is
some evidence that suggests that if surveyors believe a nursing home is receiving an
inadequate Medicaid payment rate, some will not cite deficiencies for problems whose
solution would apparently require additional funds. Finally, the enforcement process
and use of federal remedies is flawed, as several recent studies and Congressional
audits by the General Accounting Office (GAO) have found (e.g., Edelman, 1897a and
b; 1997-98; 1008; Harrington and Carrillo, 1999; Harrington, Mullan & Carrilio, 2001;
Hawes, 2002). Thus, the survey and enforcement processes — at least at present — are
weak reeds upon which to rely for improvements in facility staffing.

1 would also note that we do not, in general, provide sufficient funds for survey and
certification activities. In the last two Administrations, we have seen proposed budgets
for survey and certification activities at CMS that represented decreases in resources
for their activities and oversight, as well as for research activities that would support its
ability to improve the survey and enforcement process. Only pressure generated by the
Grassley hearings before the U.S. Senate Special Committee on Aging and the GAC
reports and monitoring of the CMS quality initiatives required by the Committee have
staved off total disaster. It is unrealistic to expect more of CMS or the state survey
agencies without adequate funding for these essential activities. This is especially true
given the budget cuts many states are experiencing.

Fourth, some argue that harnessing market forces can improve staffing and advocate
public reporting facility staffing data as a way to inform consumers and pressure
facilities to improve their performance. This position ignores a host of facts about how
the elderly and their families choose facilities, about the time pressure they face when
making such choices, about the lack of aiternative options and competition, particularly
in rural areas, about the ability of consumers to process information and use it to make
decisions, and about the ability of facilities to recognize and correctly interpret any
action by consumers (see Castle, 2003; Phillips, Hawes & Leyk, 2002). It is important
to improve the quality of information available and to educate consumers, but it is no
substitute for adequate staffing standards.

Finally, some argue that the
total cost of increasing staffing
levels, much less paying
CNAs a living wage, is too
high. And the truth is, there is
never a particularly good time
to expand funding, particutarly '
not with the budget process Congress faces. But it is also true that 1.6 million nursing
home residents don't have that much time to wait.
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STATEMENT OF JEANNE M. HODGSON BEFORE THE UNITED STATES SENATE COMMITTEE ON
FINANCE

Mr. Chairman, members of the Senate Finance Committee, thank you for this opportunity
to testify today and to tell you the story of my mother, Annie Boyd, whose untimely and

shocking passing is the reason [ am here before you today.

My name is Jeanne Hodgson. I'm from Ranson, West Virginia. In October of 2000, my
brother, sister and | faced the most difficult decision we have ever faced inv our lives: the
decision to put our mother in a nursing home. We put off this decision for quite some time. But,
as our mother’s Alzheimers condition quickly worsened, we felt like we had no choice. It was
clear to us that Mom needed 24-hour care; care that my sister, brother, and [ could not provide

while holding down jobs, supporting our families and dealing with our own health problems.

We began this journey by trying to find the best home we could for mom. We chose a
facility that looked nice, and the admissions staff boasted of their special Alzheimer/Dementia
Special Care Unit, which offered increased supervision and frequent resident/staff interactions.
You see my mom had a tendency to warnder -- she loved to walk. And she had fallen and her

huwrt herself at home, so we needed a nursing home facility that could deal with that problem.

We thought this nursing home would provide Mom with a level of care beyond anything

we could give her. So, on October 12, 2000, we moved Mom into the Home.

Despite our hopes, it soon became apparent to us that she was not receiving the level of
supervision promised to us. In fact, we began to realize that Mom spent most of her days
wandering the nursing home halls without any proper help or supervision. Although the nursing

home had promised to engage her in special activities to help with her Alzheimers, they rarely
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provided them. My sister and [ would each visit my Mom at least three times a week, and during
those visits we began to realize the nursing home was gravely understaffed. During our
mdividual visits, my sister and [ both noticed there was not enough staff to even feed the
patients. So, on more than one occasion my sister and | fed patients in need of help, During my
sister’s visits, she noticed that lunch trays would often come without liquids, and that pills were

Iying on the floor.

Within two years of Mom moving inte the facifity, she had sustained over 30 falis and
other unexplained injuries and accidents, ranging from a regular bruises, lost teeth, and black
eyes---to head lacerations requiring stitches, and a fractured left wrist. Unfortunately. we didn't
know of many of these falls until after Mom’s passing because they were documented, but not
reported. As for the injuries we knew about, the staff claimed they had no idea what happened.

It was clear to me that they didn’t have adequate staffing to supervise my mom and simply could

not keep her safe. We complained, we tried to work with the staff, but it didn’t change anything.

As the falls and injuries became more frequent, my family started to doubt our decision.
The final straw occurred in October of 2002 when Mom was admitted to Jefferson Memorial
Hospital because she was suffering from severe dehydration. At that point, we were certain that
the nursing home was doing a lot more harm than good. So, we made the decision to move

Mom out of the facility, and we began to consider other options.

Unfortunately, our decision came too late. On November 20, 2002, around 11:15 pm, I
received a knock on the door. When 1 opened my door, there on my front porch, was an Officer

with the Charleston Police Department. He told me that my mother had died at the nursing
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home. The nursing home never even called to inform my family of my mom’s passing or any of

the surrounding events.

As to how she died, he told me she had been hanged. My mother was found with a
shower hose around her neck. It was considered a suspicious death and they were undertaking
an investigation. Ultimately it was an mvestigation that went nowhere. The police never

determined how my Mom died.

[ cannot put into words how | felt at that moment, standing on the porch. The lingering
feelings still haunt me today. I felt guilty for having to put my mom in such a place. I felt
outrage that they could allow this to happen to such vulnerable person. Unfortunately, { can’t
bring our mother back, but what | can do is share this story with you. Based on our family's
experience, and what | have come to know about nursing homes and elderly care since that time,
1 know that nursing home neglect is much more commonplace then peopie realize. Staff
shortages at these facilities is an important problem that needs to be addressed at the national
level. Rather than limit the rights of these clders through tort reform, [ would ask this body to
get to the roat cause of this neglect. Look at how to solve the problem by addressing the staffing

problems.

If by giving this testimony, [ can help save even one elderly person from suffering from
nursing home neglect due to staff shortages and poorly trained workers, I will have done honor

to the memory of my Mom and all that she did for me and my family. Thank you



92

s

American Health Care Association

WRITTEN TESTIMONY
OF

Mary K. Ousley
Chairman
American Health Care Association

U.S. Senate Finance Committee
Thursday, July 17, 2003




93

Good morning Senator Grassley, and members of the Committee. I appreciate the
opportunity to be with you here today -- and to provide you with perspective on the
progress we are making in regard to improving the quality of long term care we
provide to more than 1.5 million elderly and disabled Americans annually.

My name is Mary Ousley -- and I am the Chairman of the American Health Care
Association. I speak today on behalf of all members of the American Health Care
Association (AHCA). We are a national organization representing some 12,000
providers of long term care that employ more than 1.5 million caregivers.

1 have been in the care giving profession for nearly three decades. I am a senior
executive with a multifacility corporation, a registered nurse and a licensed nursing
home administrator. I am intimately familiar with the challenges of being on the
front lines of care giving -- and acutely aware that providing quality care to our
seniors, necessarily, is a collective and collaborative effort.

1 have worked formally and informally with the Centers for Medicare and Medicaid
Services (CMS) and its predecessor, the Health Care Financing Administration
(HCFA), over several decades, in various capacities, and on many issues representing
the long term care profession -- a profession that is facing economic uncertainties.

We are struggling in an environment of Medicare cuts, critical reductions to
Medicaid programs in many states and skyrocketing liability costs. Despite the fact
that the profession is under severe financial pressures, skilled nursing facilities are
dedicated to maintaining the highest quality of care and services for the frail elderly
and disabled of America.

I'd like to thank you Mr. Chairman for calling this important hearing. You are
providing stakeholders a valuable opportunity to discuss in detail our commitment
to the quality of long term care services, and you are fostering an environment in
which we can continue to work successfully together.

In addition to you, Chairman Grassley, it is also important to recognize President
Bush, HHS Secretary Tommy Thompson and CMS Administrator Tom Scully for
their commitment to ensuring America’s seniors receive the highest quality health
care our great nation has to offer.

Measuring, Communicating and Improving Care Quality: Charting a New Course

We feel nothing but compassion for those who appeared first before this Committee -
- their stories and unfortunate experiences will remain with us all long after today’s
hearing. It is, however, critically important to emphasize these incidents are the
exception, and the efforts of all of us here today are dedicated toward eliminating
such occurrences. Mr. Chairman, we must understand that bad outcomes are not the
norm and we are committed to working with the government to improve
substandard providers or get them out of our profession. The positive long term care
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experiences of millions of America’s seniors do not garner headlines, nor, really
should they - because quality care is expected, and must be the norm.

But I'm not here today to say the state of affairs regarding quality is optimal -- the
process of health care delivery is dynamic and must never remain static — we must
always seek to improve the norm of performance -- we can never feel complacent or
satisfied with incremental progress; achieving progressively higher levels of care
quality is an ongoing effort - as is the progressive effort to measure, assess and
evaluate quality care itself.

We understand that the GAO report that is the subject of today’s hearing finds an
almost 30% reduction in actual harm deficiencies over an 18 month period that ended
in 2002. Perhaps this is an indication of actual quality improvement, or as the GAO
concludes, this is due to an understatement of deficiencies. This points to the central
problem in today’s survey process - that it cannot distinguish between an oversight
problem and quality improvement.

In fact, Mr. Chairman, you addressed this very issue in the September 2000 hearing
when you asked GAO Inspector General Scanlon, and I quote, whether “the quality
of the surveys and the information in the OSCAR data base is reliable enough to

make judgments about the level of quality provided in the nation’s nursing homes.”

Mr. Scanlon’s answer was, “Mr. Chairman, I am afraid it is not.”

This, of course, does not mean we view the survey process as defunct and irrelevant
by any means. We do not. The survey procedure for long term care facilities’ is a
necessary and important process that Congress has directed CMS to use to determine
facilities” compliance with regulations and certify facilities as Medicare and Medicaid
providers. The statistical information (OSCAR data) that the process generates is
used by many to define quality. However, this information forms only one part of
the picture of quality.

Yes, Mr. Chairman, it is but one tool - and we believe the true barometer of quality is
not deficiency rates but patient outcomes. The clinical outcomes achieved by
residents receiving care in our nation’s nursing facilities -- and the satisfaction of the
patients, their families and staff -- hold the most reliable information on the quality of
care provided by facilities.

We have, Mr. Chairman, set upon a new course with quality as our guide and
compass. We view quality improvement as essentially an internal process ~ not an
external process. Regulatory efforts are important, but they will not necessarily lead
to sustained improvements in quality because changes in care giving and patient
outcomes must come from internal processes. Yet, improving the accuracy and
consistency of the survey process, and encouraging facilities to adopt quality
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assessment and improvement systems are not mutually exclusive - they are
compatible.

Internal quality improvement and quality management systems must be customer
centered. These systems must be based on solid, well-understood policies and
procedures and resident care protocols. The policies, procedures and protocols then
will enable the facility interdisciplinary team to monitor not only the multiple clinical
conditions but also the processes of care that lead to improved outcomes for
residents. It is in this way that quality is measured, communicated, and improved. It
is only through these systems that sustained and system wide improvements in
quality of care and patient outcomes can be maintained. Logically, these results will
lead to fewer deficiencies and overall improved compliance with federal and state
regulatory expectations.

1 have had this experience first hand —when I became part of the new management
teamn that assumed the leadership of my current company in mid-2001. The company
was in Chapter 11 and was very challenged in its ability to achieve and sustain
regulatory compliance with the requirements of participation. In additiontoa
comprehensive set of policies and procedures, we developed and implemented an
array of quality management tools including the Resident Care Management Systems
{“RCMS”). RCMS presents “best practice” procedures for significant clinical areas
within specialized modules. The modules outline procedures, responsibilities, and
documentation requirements specific to respective patient conditions. These systems
provide for quality and consistency in care and outcomes as reflected in the RCMS
Quarterly Audit and our company’s Standards Report. This unique approach is just
one of many ‘Foundations for Improvement’ initiatives within our company, which
fosters a patient-centered focus in contrast to the facility survey focus of the past.

Since that implementation of these initiatives, the company has realized steady
improvement in the areas detailed in the following list:

» Quality Indicators Profile percentiles have improved, which are indicative of
improved resident outcomes.

» Average number of deficiencies has decreased.

» Average number of facilities found to be deficiency free on annual survey has
increased.

« Average level of severity of deficiencies have decreased.

» Facilities meeting regulatory care standards have increased.
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¢ Imposition of remedies including denial of payment and monetary penalties
has decreased.

While our company needs to continue its ongoing quality management and quality
improvement efforts - the emphasis on understanding the importance of the
regulatory framework for long term care facilities — complemented by the resident-
centered quality improvement efforts of our management teams at all levels of the
corporation have demonstrated that change can occur and reap rewards for both
residents and staff.

While there are some nursing homes that need closer regulatory oversight, there also
needs to be an emphasis on working with facilities to address their systems of care
and culture that involves the facility staff. Creating an environment that promotes
sharing of best practices between nursing homes -- and that focuses on systems of
care - are critically important to complement the current regulatory approach.

The total number of deficiencies as a proxy for quality is a false choice, and it is our
common sense contention that there is no single measure of quality - there are
multiple measures. The multiplicity and confluence of indices represents the new
course of quality evaluation that benefits patients, policymakers, caregivers and
consumers alike.

Just as competition spurs choice, productivity and product innovation in the
economic marketplace, competing of quality assessment outcomes will provide
similar benefits in the health care marketplace.

The many innovations and improvements in healthcare we’ve seen just in the past
two decades has been extraordinary, and we fully expect and hope additional means
to measure quality will emerge. We are excited about the pace of changes we see
occurring in long term care, and we look forward to working collaboratively with all
stakeholders to determine, on an ongoing basis, what constitutes quality, and how
we can best measure it.

In regard to the GAO report that is one of the focal points of today’s hearing, there
are obviously some aspects of the report that trouble us ~ they cannot be discounted.
Yet there is also evidence that improvements have been made, at least from the
standpoint of the existing survey process, which, as we indicated, is just one way to
go about evaluating quality.

One time progress, though, is not good enough. We need to keep working together
to improve care quality across the board. The joint HHS/CMS Nursing Home
Quality Initiative (NHQI) and our own Quality First initiative are the ways we are
working to do so.
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The NHQIL More Accountability, Increased Disclosure, More Competition

The NHQ, like our Quality First initiative, has helped place us on the course
necessary to ensure care quality improves and evolves in a manner that best serves
patient needs. It focuses upon:

o Resident centered care;

Care outcomes;

Pubilic Disclosure;

Increased collaboration; and

Accountability and dissemination of best practices models of care delivery.

The Nursing Home Quality Initiative -- introduced by HHS and CMS in 2002 -~
requires all nursing facilities in all states to participate in the program. It was
implemented nationally last year, and our profession endorsed it from its
introduction, and committed to the government to help make it succeed. The goal of
this initiative is to identify care areas that may need improvement within a facility,
publicly report nursing facility quality measures to assist consumers in making
nursing home choices, and to improve patient care outcomes.

The public reporting of nursing home quality measures is done via the CMS Nursing
Home Compare web site. Eight standardized measures that are intended to capture

meaningful aspects of nursing care outcomes are reported. The measures are posted
and updated quarterly on the CMS Web site. An additional component of the NHQI
is the reporting of “statewide averages” for the measures so consumers can compare
results to other facilities in the state where the facility is located.

Preliminary results of the NHQI indicate that it has been successful in promoting
quality improvement activities among nursing homes. The initiative is only 8
months into its national implementation, but we are already witnessing change.
According to CMS, analysis has shown that over three-quarters of nursing homes
(78%) reported making quality improvement changes during the NHQI pilot and
77% indicated that the NHQI was, in part, responsible for their decision to undertake
these activities. Other evaluations have confirmed that within the first five months of
the NHQI, more than half of the nursing homes (52%) in the six pilot states requested
quality improvement technical assistance from the Quality Improvement
Organizations (QIO).

In an effort to inform consumers about the NHQI and the availability of the quality
measures, CMS placed one-time-only newspaper ads in many news markets to
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promote consumer awareness of its web site. CMS’ studies also indicate that
consumers are using the information available to themn at the Nursing Home
Compare website. In fact, 70% of the web users rated the information as “clear, easy
to understand, easy to search and valuable.”

Even in this system there are limitations that are related to inadequacies in the
clinical data assessment tool and clinical information system currently used in long
term care and from which the quality measures are derived. However, we are
excited about the recent announcement by the Secretary of HHS, Tommy Thompson,
concerning the department’s efforts to standardize medical/clinical terminology.
The new and recommended terminology and classification system, called SNOMED
(Standardized Nomenclature of Medical Diagnoses), is far more advanced than what
is currently used in long term care and supports clinical decision-making needed to
achieve quality care and outcome measures.

An extremely important component of the NHQI is that it uses a collaboration and
partnership model to leverage knowledge and resources. The NHQI introduced the
involvement of state Quality Improvement Organizations (QIOs) to assist nursing
home providers in implementing continual, community-based quality improvement
programs designed for nursing homes to improve their quality of care.

A nursing home in Florida, which was one of the six pilot states, discovered that 21%
of its patients were reported as suffering from chronic, unresolved pain. They did
not know this fact prior to the reporting effort and they began working with Florida
Medical Quality Assurance, Inc. (the QIO). FMQATI helped them analyze the system
they were using to assess and manage residents’ pain. They reviewed some patient
charts and worked with staff to analyze where their current system was breaking
down. Rather than trying to invent an entirely new system -- the FMQAI was able to
identify and fix weak spots in the facility system and teach the staff how to
continuously monitor their own improvement.

By November of last year, when the Quality Initiative was launched nationally, this
facility's reported number for chronic pain was down to 6.6%. As of the latest round
of reports (last month), their number is down to 3.25%.

In Towa, the partnership between the individual nursing facilities and the state’s QIO,
the Jowa Foundation for Medical Care, has already delivered impressive results. The
percentage of residents with pain dropped from 12.5% in the second quarter of 2002,
t0 9.1% in the fourth quarter for those facilities working with the QIO. Other quality
measures, including rates of infection and residents with a loss of ability in basic
daily tasks have been reported by the QIO to have significantly improved. One
important reason for the improvement is the partnership between the facility and the
QIO - both parties acknowledge there are problems and work together to improve
the situation. In fact, a nursing facility nurse involved in the Iowa NHQI project
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stated that, “the NHQI process, while it is just the beginning, has brought a
collaborative effort of sharing ideas for quality improvements among the health care
profession which is only improving the quality of care we provide to our residents.”

A further affirmative example is a facility in the Salt Lake City area that prior to
NHQI did not have any programs or processes in place regarding the assessment of
residents with pain. After working with Utah's QIO, Healthlnsight, the facility has
learned best practices and implemented a process where the nurses assess residents
for pain every shift when they are giving medications. The changes have been easy
to implement, have decreased the amount of time it takes for documenting pain on
the required assessments, and have led to better patient pain management.

Another example of how the NHQI has fostered positive relationships is evident in
Mississippi. The Mississippi Health Care Association representing 190 nursing
homes and long term care facilities is working in concert with the state QIO and the
long term care ombudsman to educate consumers on what to look for in a nursing
home through a series of statewide forums.

CMS, stakeholders, members of Congress, researchers and consumers recognize the
value of quality assessment and improvement methods and their effectiveness in
measuring, promoting and rewarding quality outcomes in nursing facilities. The
increasing complexity of the long term care environment in recent years and the
growing demands and expectations on the regulatory process offer both an
opportunity and a need to creatively incorporate methods into the equation of
providing and regulating long term care.

Patient, family and staff satisfaction should, officially, be a key measurement of
quality. We recommend that Congress allow CMS to use measures in addition to the
survey process to assess patient outcomes and their satisfaction. CMS will then have
the requisite legal latitude and authority to develop better measures of quality of care
in skilled nursing facilities so the process can begin to design appropriate payment
incentives.

Providers have also learned that we must lead in the area of improving public trust
and customer satisfaction. Like quality, these areas can best be improved by
providers themselves rather than by regulators, Congress or others. So we in the
long term care profession have made this one of our primary missions. In July of
2002, the American Health Care Association, the Alliance for Quality Nursing Home
Care, and the American Association of Homes and Services of the Aging, joined
together to establish a proactive, profession-wide partnership to advance the quality
of care and services for older persons and persons with disabilities.
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This signifies a turning point in the empowerment and shared mission of providing
quality long term care to today’s and tomorrow’s seniors. We are proud that long
term care providers have taken this step to improve quality through increasing
accountability and disclosure - a voluntary initiative that no other health care
provider group has taken.

The Quality First Covenant, as it is known, is based upon seven principles that
cultivate and nourish an environment of continuous quality improvement, openness
and leadership. These include:

« Continuous Quality Assurance and Quality Improvement;

« Public Disclosure and Accountability;

« Patient/Resident and Family Rights;

«  Workforce Excellence;

« Public Input and Community Involvement;

« Ethical Practices; and

« Financial Stewardship.
Quality First supports and builds upon CMS's Nursing Home Quality Initiative
and is based on the concept that reliably measuring nursing home quality and

making the results available to the public is in the best interest of consumer and
caregiver alike.

Within Quality First there are six expected outcomes for assessing the quality in the
profession. By 2006, we are working to achieve the following benchmarks:

« Continued improvement in compliance with federal regulations;

« Demonstrable progress in promoting financial integrity and preventing
occurrences of fraud;

« Demonstrable progress in the quality of clinical outcomes and prevention of
confirmed abuse and neglect;

» Measurable improvements in all Centers for Medicare and Medicaid Services
Continuous Quality Improvement measures;

« High rates on consumer satisfaction surveys that will indicate improved
consumer satisfaction with services; and

» Demonstrable improvement in employee retention and turnover rates.
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It is noteworthy, Mr. Chairman, these outcomes incorporate measures from key
regulatory bodies, as well as incorporating the voices of staff, residents and families.
Our research demonstrates that staff and residents are important arbiters of quality.
This provides the impetus for targeted systems improvement, which, as I previously
noted, is an important mechanism for boosting quality. Since Quality First has been
announced, providers who have made this pledge are beginning to work to catalogue
their progress, identify shortfalls, and make necessary improvements.

Quality First is born from the profession and the implementation of Quality First
must reside inside the profession. But of equal, if not greater importance, Quality
First must be supported by those outside of the profession who are able to provide
unbiased analysis. Therefore Quality First will provide for the establishment of a
National Commission to advise and monitor performance and the need for
improvement. While the profession supports the establishment of this Commission,
it also recognizes that to be effective and credible the Commission must be
independent of the profession.

The National Commission will be a private sector, non-partisan panel composed of
nationally respected health care and quality improvement experts, consumer
representatives, former government officials, and business leaders.

As part of its work, the Commission will evaluate the current state of long term care
performance, identify key factors influencing the ability of providers to achieve
meaningful quality improvement, and make recommendations on national initiatives
that will lead to sustainable quality improvement.

An area of great progress has been the evolution of quality programs at the state
level.

Supplementing CMS's introduction of QIOs, AHCA affiliates are collaborating
within their states to implement activities and programs that foster performance
improvement. Models of particular note are those in Georgia, Ohio, Minnesota and
Florida.

Working in concert, the Georgia Nursing Home Association, the Department of
Community Health, the Alzheimer’s Association and InnerView consultants
developed Tihe Evidence-based Quality Improvement Program for Georgia Nursing Homes
to improve the quality of life for patients in nursing homes. The program provides
long term care facility managers with the knowledge and skills necessary to
implement an effective continuous quality improvement program, and consumers
with informational resources including nursing home quality profiles and family and
employee satisfaction surveys.
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In Ohio, our state affiliate was instrumental in securing legislation that funds
ongoing customer satisfaction surveys of nursing facility patients and families. The
most recent results indicate an average satisfaction score of 89.1 out of 100 for
families and 91.8 for patients. Because Ohio nursing facility providers recognize the
importance of weighing customer satisfaction when measuring quality, the Ohio
Health Care Association currently is urging the legislature to continue to fund the
surveys.

In addition to these state programs, AHCA has committed significant resources to
the tools and programs that will support providers in quality improvement. Efforts
have included development of the How to Be A Nurse Assistant curriculum that
effectively trains nurse assistants to deliver top-quality care, and the creation of
Radiating Excellence: The Senior Nurse Leader Self-Assessment -- a unique program that
delivers leadership and management education. Additionally, we have produced the
AHCA Model Consumers Guide, which promotes the value of providing customer
focused information and provides resources for long term care providers to assess
customer satisfaction.

Mr. Chairman, I'd like to thank you again for providing us the opportunity to share
our views about how we can continue to work together to improve the quality of
long term care, and to do so in a manner that helps us best measure both progress as
well as shortcomings. To be effective, our profession needs economic and workforce
stability that the government has a role in providing. We saw the devastating result
of BBA cuts and the impact of BBRA relief. We must modulate this seesaw with
adequate funding.

As I noted, improving care quality is a continuous, dynamic, ongoing enterprise -
and I can say from all my years in long term care that there has never been a broader
recognition of the importance of quality, or a broader commitment to ensure it keeps
improving.

Let us all commit today to ensure the systems and methods used in the 20% century
to help assess and measure care quality are improved upon by new, evolving systems
and methods that, in the 215t century, we are just now beginning to explore. We are
committed to achieving demonstrable, measurable quality improvements on every
front, and we look forward to maintaining a successful working partnership with
you, Mr. Chairman, and with everyone here today.
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August 29, 2003

The Honorable Charles Grassley, Chairman
U.S. Senate Committee on Finance

219 Dirksen Senate Office Building
‘Washington, D.C. 20510

Dear Senator Grassley:

I am pleased to have the opportunity to respond to your questions that follow up to the
July 17" Senate Finance Committee hearing examining the state of nursing home care
quality in America. We appreciate having been invited to testify about quality
improvement in nursing facilities, and wish there had been additional time to discuss the
many initiatives we are taking to both improve quality and reduce deficiencies. Iam
proud of the tremendous progress we have made together in the past 24 months, and your
questions will afford me the opportunity to briefly enumerate several of these initiatives.

The American Health Care Association takes very seriously any instance of poor care,
and it is central to our mission that we help all providers better measure, communicate,
and continuously improve their level of care quality provided to patients.

Question #1: “As an association that represents the for-profit nursing industry, what
ideas do you have to address the 3,500 nursing homes that are not doing their job? I am
sure that you will agree that these homes give all nursing homes a bad name.”

First, it is essential to note for the record that AHCA represents both non-profit and for-
profit nursing homes that provide care to more than one million beneficiaries. Our
membership is approximately 20% not-for-profit. These ownership designations,
however, do not in any way impact or alter the missions of the providers we represent
who, despite many systemic challenges, strive to provide consistently excellent care to
our nation’s elderly and disabled.

We believe that it is inappropriate to conclude that a facility, as an entity, is necessarily
not doing its job if it receives a single citation during a single inspection for an isolated
deficiency. In a perfect world, no caregivers would ever make any mistakes, but with
tens of millions of hours of care given everyday, occasional mistakes are inevitable. We
don’t believe that it is the intent of the survey system for a citation to be an indictment of
an entire facility, its caregivers and their treatment of all patients.

Nevertheless, we do believe that facilities and states associations and we, as their national
representatives, should do everything possible to avoid errors or deficient facility practice
and that a consistent focus should be fostering internal quality improvement mechanisms
at the patient level. This has been a prime mission of AHCA for many years, and we
continue to develop new and exciting means to deliver the highest quality long term care.
‘We have a number of ongoing programs and new ideas regarding how to improve care at
the facility level. I detailed several in my testimony, and others are listed in response to
your second guestion below. Most importantly, many of them are showing results. The



104

most successful are those that employ a collaborative approach to problem solving, such
as the government’s Nursing Home Quality Initiative (NHQI) partnership, which
leverages knowledge and resources to improve patient care. We look forward to working
with you to continue making progress when it comes to both decreasing deficiencies and
increasing patient satisfaction. Overall, as a national association, we believe it is
important to continually provide our members with information and materials that can
assist them in providing the highest quality care. In addition, we believe the public
disclosure of clinical indicators of outcomes of care in all nursing facilities through the
NHQI will be helpful. The NHQI program adds an incentive for facilities to implement
programs and systems that identify and continuously improve areas needing attention.
This is one of the reasons that we were supporters of this program from its inception, and
continue to be.

Question #2: “While acknowledging AHCA’s development of a quality assurance
program for nursing homes, what is AHCA doing to identify and help the 20 percent of
Sacilities that harm patients, particularly those homes that have a history of harming
residents?”

AHCA is working daily on scores of issues and programs - each dedicated to ensuring
our member caregivers have the resources, staff, technical and clinical knowledge they
need to provide high-quality care, and to continuously improve their quality. Existing
survey data can be used to identify facilities at any level of deficiencies. In addition, as
our Quality First program is developed, we expect that it will be able to identify those
facilities whose performance is lower than their peers.

As the largest national association representing long term care providers, AHCA has both
longstanding and new programs and tools to measure, communicate and improve quality,
training and staffing. These efforts include:

» Our ongoing partnership with state Quality Improvement Organizations that has
taken on new relevance with the NHQI; in Iowa the partnership has already
delivered impressive results with marked improvement in quality measures
including pain, rates of infection, and residents with a loss of ability in basic
daily tasks;

» Our profession-wide Quality First initiative that involves measuring and
reporting to the public, Congress and other governmental agencies about progress
on specific and identified goals;

» Development of the preeminent nurse aide training curricula and texts, How fo be
a Nurse Assistant; this AHCA-created program, released just a few montbs ago,
is the best of its type and emphasizes “Mindfulness” as a mindset where
individual resident needs are preeminent and emphasized over automatic or
routine actions;

» Creation and support of the National Commission on the Long Term Care
Workforce to bring together educators, caregiver representatives, providers, labor
organizations, and other stakeholders across the long term care spectrum to build
consensus on the challenges and solutions to address the growing shortage in the
long term care workforce;



105

Development of a pioneering set of competencies and training for nurse
leadership through a program we call Radiating Excellence; this program
recognizes that senior nurses have ample opportunities to develop clinical
expertise, but no similar opportunity for guidance and cultivation of management
competencies; the program offers opportunities for development of such
expertise;

Taking a leadership role in leading other associations to become the first
profession to work with OSHA to develop comprehensive, industry-specific
voluntary guidelines to reduce ergonomic injuries;

Working toward broad system-wide improvements such as developing an
adequate and stable workforce; AHCA's partnership with the Department of
Labor resulted in www.carecareers.net, which provides a free mechanism for
linking caregivers and employers;

Pioneering and leading the profession in giving an active and preeminent voice to
customers and their families. AHCA developed the first profession-wide
customer satisfaction assessment questionnaires with the Gallup organizations in
the mid 1990’s, has championed and provided direction in developing model
consumer guides at the state level, and recently published a manual for providers
on how to conduct satisfaction surveys;

Implementation of the AHCA/NCAL Quality Award Program. Initiated in 1996
this three-level program integrates all of the Malcolm Baldrige national Quality
award attributes and customized to long term care;

Development and delivery of high quality educational programming at an annual
convention and at other forums, serving as the direction and training for
participants as well as a model of what our state affiliates develop;

Nurse scholarship program; over years, AHCA has offered nearly $200,000 in
scholarships to more than 350 students working toward nurse licensing;

Striving for more stable and appropriate funding mechanisms; and,

Improving the oversight system so that it communicates quality measures that are
of value to consumers.

Mr. Chairman, we are cognizant of the fact that improving care quality is a permanent,
ongoing mission, and that we have work to do. Nevertheless, we are firm in our belief
that efforts emphasizing patient outcomes and programs focused on improving from
within a facility must be undertaken if we are to consistently improve levels of care
quality. We look forward to continuing our work with you and your staff and all long
term care stakeholders to ensure our frail, elderly and disabled receive the highest level
of care our nation has to offer.

Sincerely yours,

g % 3

Mary Ousley, Chairman
American Health Care Association
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What GAO Found
The magnitude of dc d serious deficiencies that harmed nursing
home resid: T ptably high, despite some decline. For the

most recent period reviewed, one in five nursing hortes nationwide (about
3,500 homes) had serious deficiencies that caused residents actual harm or
placed them in immediate jeopardy. Moreover, GAQ found significant
under of care probl that should have been classified as actual
harm or higher—serious avoidable pressure sores, severe weight loss, and
multipie falls resulting in broken bones and other injuries—for a sample of
homes with a history of harming residents. Several factors contributed to
such understatement, inchuding confusion about the definition of harm;
inadequate state review of surveys to identify potential understatement;
large numbers of inexperienced state surveyors; and a continuing problem
with survey timing being predictable to nursing homes. States continue to
have dxfﬁculty identifying and responding in a timely fashion to public

and providing consistent federal
oversight of state survey activities
to ensure that nursing homes
comply with federal quality
standards.

GAO was asked to update its work
on these issues and to testify on its
findings, as reported in Nursing
Home Quality: Prevalence of
Serious Problems, While

€ lleging actual harm—delays state officials attributed to an
increase in the volume of complaints and to insufficient staff. Although
federal enforcement policy was strengthened in January 2000 by requiring
state survey agencies to refer for immediate sanction homes that had a
pattern of harming residents, many states did not fully comply with this new
requirement, significantly undermining the policy's intended deterrent effect.

While CMS has increased its oversight of state survey and complaint
investigation activities, continued attention is required to help ensure
compliance with federal requirements. In October 2000, the agency
implemented new annual performance reviews to measure state
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(CMS) generally concurred with regional office summary reports provided too little information to determine
the recommendations to address if a state did not meet a particular standard by a wide or a narrow margin—

survey and oversight weaknesses.
In this testimony, GAQ addresses
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nursing home quality problems ~ *
nationwide, (2) factors contributing
to continuing weaknesses in states’
survey, complaint, and
enforcernent activities, and (3) the
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information that could help CMS to judge the seriousness of problems
identified and target remedial interventions. Rather than relying on its
regional offices, CMS plans to more centrally manage future state
performance reviews to improve consistency and to help ensure that the
results of those reviews could be used to more readily identify serious
problems. Finally, implementation has been significantly delayed for three
federal initiatives that are critical to reducing the variation evident in the
state survey process in categorizing the seriousness of deficiencies and
investigating complaints. These delayed initiatives were intended to
strengthen the methodology for conducting surveys, improve surveyor
guidance for determining the scope and severity of deficiencies, and increase
standardization in state complaint investigation processes.

United States General Accounting Office
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Mr. Chairman and Members of the Committee:

Tam pleased to be here today as you address the quality of care provided
to the nation's 1.7 million nursing home residents, a highly vulnerable
population of elderly and disabled individuals. The federal government
plays a major role in ensuring nursing home quality and in financing
nursing home care. Medicare and Medicaid paid the nation’s
approxinately 17,000 homes an estimated $42 billion in 2002 to care for
beneficiaries. More specifically, Medicaid pays for care provided to about
two-thirds of all nursing home residents nationwide, In addition, the
Department of Veterans Affairs contracts with many of these same nursing
homes to provide long-term care to veterans at a cost of more than $250
million in fiscal year 2002. In 1998, the Senate Special Committee on Aging
held a hearing to address nursing home care problems in California.-
Troubled by our findings of poor care in that state’s homes and weak
federal oversight in general, the Corunittee held additional hearings on
nursing home quality nationwide in 1999 and 2000. In response to
congressional oversight and our recc dations, the Administration has
taken actions intended to address many of the weaknesses we identified.
These weaknesses included:

periodic state inspections, known as surveys, that understated the extent
of serious care problems due to procedural weaknesses;

considerable delays that occurred in states investigating complaints by
residents, family members or friends, and nursing home staff alleging
actual harm to residents;

federal enforcement policies that did not ensure that identified
deficiencies were addressed and remained corrected; and

federal oversight of state survey activities that was often inconsistent
across states and limited in scope and effectiveness.

In Septeraber 2000, we reported on progress made in addressing these
weaknesses and concluded that the success of the Administration's
actions to improve nursing home quality required sustained federal and
state commitment to reach their full potential. My remarks today will

. address federal and state progress made since our September 2000 report
and testimony, focusing in particular on (1) the prevalence of serious
nursing home quality problems, (2) factors contributing to continuing
weaknesses in states’ survey, compiaint, and enfor activities, and
(3) the status of key federal efforts to oversee state survey agency

Pagel GAQ-03-1018T
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performance and improve quality. My remarks are based on cur report
being released today that addresses these issues in greater detail.!

In summary, the magnitude of serious deficiencies that harmed nursing
home residents remains unacceptably high, despite some decline. For the
most recent period we reviewed, one in five of all nursing homes
nationwide (about 3,500 homes) had serious deficiencies that caused
residents actual harm or placed them in immediate jeopardy. Moreover,
we found significant understatement of care problems that should have
been classified as actual harm or higher—serious avoidable pressure
sores, severe weight loss, and multiple falls resulting in broken bones and
other injuries—for a sample of homes with a history of harming residents.
We identified several factors that contributed to such understatement,
including confusion about the definition of harm; inadequate state -
supervisory review of surveys to identify potential understaterment; large
numbers of inexperienced state surveyors; and a continuing, significant
problem with survey timing being predictable to nursing homes. States
also continue to have difficulty identifying and responding in a timely
fashion to complaints alleging actual harm—delays that state officials
attributed to an increase in the volume of complaints and to insufficient
staff. Although federal enforcement policy was strengthened in January
2000 by requiring state survey agencies to refer for immediate sanction
homes that had a pattern of harming residents, we found that many states
did not fully comply with this new requirement. States failed to refer
hundreds of homes for immediate sanction, significantly undermining the
policy’s intended deterrent effect.

While the Centers for Medicare & Medicaid Services (CMS) has increased
its oversight of state survey and complaint investigation activities,
continued attention is required to help ensure compliance with federal
requirements.’ In October 2000, the agency implemented new annual
performance reviews to measure state performance in seven areas,
including the timeliness of survey and complaint investigations and the
proper doc ation of survey findings. The first round of results,

'UU.S. General Accounting Office, Nursing Home Quality: Prevalence of Sevious Problems,
While Declining, Reinforces Importance of Enhanced Oversight, GAO-03-561
(Washington, D.C.: July 15, 2003).

*Effective July 1, 2001, the name of the Health Care Financing Administration (HCFA) was
changed to the Centers for Medicare & Medicaid Services. In this testimony we continuve to
refer to HCFA where our findings apply to the organizational structure and operations
assoclated with that name.
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however, did not produce information enabling the agency to identify and
initiate needed improvements. For example, some regional office summary
reports provided too little information to determine if a state agency did
not meet a particular standard by a wide or a narrow margin-—information
that could help CMS to judge the seriousness of problems identified and
target remedial actions. Rather than relying on its regionat offices, CMS
plans to more centrally manage future state performance reviews to
improve consistency and to help ensure that the resuits of those reviews
could be used to more readily identify serious problems. Finally,
implementation has been significantly delayed for three federal initiatives
that are critical to reducing the variation evident in the state survey
process in categorizing the seriousness of deficiencies and investigating
complaints. These delayed initiatives were intended to strengthen the
methodology for conducting surveys, improve surveyor guidance for
determining the scope and severity of deficiencies, and increase
standardization in state complaint investigation processes. In our view,
finalizing and impl ing these initiatives as quickly as possible would
help bring more clarity and consistency to the process for assessing and
improving the quality of care provided to the nation’s nursing home
residents.

Background

Oversight of nursing homes is a shared federal and state responsibility.
CMS is the federal agency that manages Medicare and Medicaid and
oversees compliance with federal nursing home quality standards. On the
basis of statutory requirements, CMS defines standards that nursing homes
must meet to participate in the Medicare and Medicaid programs and
contracts with states to certify that homes meet these standards through
annual inspections and complaint investigations. The “annual” inspection,
called a survey, which must be conducted on average every 12 months and
no less than every 15 months at each home, entails a team of state
surveyors spending several days in the home to determine whether care
and services meet the assessed needs of the residents. CMS establishes
specific protocols, or investigative procedures, for state surveyors to use
in conducting these comprehensive surveys. In contrast, complaint

. investigations, also conducted by state surveyors within certain federal

guidelines and time frames, typically target a single area in response to a
complaint filed against a home by a resident, the resident’s family or
friends, or nursing home employees. Quality-of-care problems identified
during either standard surveys or complaint investigations are classified in
1 of 12 categories according to their scope (the number of residents
potentially or actually affected) and their severity (potential for or
occurrence of harm to residents).

Page 3 GAO-03-1016T
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Ensuring that documented deficiencies are corrected is likewise a shared
responsibility. CMS is responsible for enforcement actions involving
homes with Medicare or dual Medicare and Medicaid certification—about
86 percent of all homes. States are responsible for enforcing standards in
homes with Medicaid-only certification—about 14 percent of the total.
Enforcement actions can involve, among other things, requiring corrective
action plans, imposing monetary fines, denying the home Medicare and
Medicaid payments for new admissions until corrections are in place, and,
uitimately, terminating the home from participation in these programs,
Sanctions are imposed by CMS on the basis of state referrals. States may
also use their state icensure authority to impose state sanctions.

CMS is also responsible for overseeing each state survey agency’s
performance in ensuring quality of care in its nursing homes. One of its
primary oversight tools is the federal monitoring survey, which is required
annually for at least 5 percent of all Medicare- and Medicaid-certified
nursing homes. Federal monitoring surveys can be either comparative or
observational. A comparative survey involves a federal survey team
conducting a complete, independent survey of a home within 2 months of
the completion of a state’s survey in order to compare and contrast the
findings. In an observational survey, one or more federal surveyors
accompany a state survey team to a nursing home to observe the team’s
performance. Roughly 85 percent of federal surveys are observational.
Based on prior work, we have concluded that the comparative survey is
the more effective of the two federal monitoring surveys for assessing
state agencies’ abilities to identify serious deficiencies in nursing homes
and have recommended that more priority be given to them. A new federal
oversight tool, state performance reviews, implemented in October 2000,
measures state survey agency performance against seven standards,
including statutory requirements regarding survey frequency, requirements

for documenting deficiencies, and timel of complaint investigations.
These reviews replaced state self-reporting of their compliance with
federal requir CMS also maintains a central database—the On-Line

Survey, Certification, and Reporting (OSCAR) system~—that compiles,
among other information, the results of every state survey conducted at
. Medicare- and Medicaid-certified facilities nationwide.

Page 4 GAO-03-1016T
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Magnitude of
Problems Remains
Cause for Concern,
Even Though Fewer
Serious Nursing
Home Quality
Problems Were
Reported

State survey data indicate that the proportion of nursing homes with
serious quality problems remains unacceptably high, despite a decline in
such reported problems since mid-2000. For an 18-month period ending in
January 2002, 20 percent of nursing homes (about 3,500) were cited for
deficiencies involving actual harm or immediate jeopardy to residents.
This share is down from 29 percent (about 5,000 homes) for the previous
period. (Appendix I provides trend data on the percentage of nursing
homes cited for serious deficiencies for all 50 states and the District of
Columbia.) Despite this decline, there is still considerable variation in the
proportion of homes cited for such serious deficiencies, ranging from
about 7 percent in Wisconsin to about 50 percent in Connecticut.

Federal comparative surveys completed during a recent 21-month period
found actual harm or higher-level deficiencies in about 10 percent fewer
homes where state surveyors found no such deficiencies, compared to an
earlier period. Fewer discrepancies between federal and state surveys
suggest that state surveyors’ performance in documenting serious
deficiencies has improved. However, the magnitude of the state surveyors’
understatement of quality problems remains a serious issue. From June
2000 through February 2002, federal surveyors conducting comparative
surveys found examples of actual harm deficiencies in about one fifth of
homes that states had judged to be deficiency free. For example, federal
surveyors found that a home had failed to prevent pressure sores, failed to
consistently monitor pressure sores when they did develop, and failed to
notify the physician promptly so that proper treatment could be started.
These federal surveyors noted that inadequate monitoring of pressure
sores was a problem during the state’s survey that should have been found
and cited, CMS plans to hire a contractor to perform approximately 170
additional comparative surveys each year, bringing the annual total to 330,
including those conducted by CMS surveyors.’ We continue to believe that
comparative surveys are the most effective technique for assessing state

*We analyzed OSCAR daﬁ for surveys performed from January 1, 1999, through July 10,
2000, and from July 11, 2000, through January 31, 2002, and entered into OSCAR as of June
24,2002. 1 diate jecpardy involves situations with actual or potential for death/serious
injury.

*Contractor proposals are due to CMS on July 19, 2003.
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agencies’ ability to identify serious deficiencies in nursing homes because
they constitute an indeperdent evaluation of the state survey.’

Beyond the continuing high prevalence of actual harm or immediate
Jjeopardy deficiencies, we found a disturbing understatement of actual
harm or higher deficiencies in a sample of surveys that were conducted
since July 2000 at homes with a history of harming residents but whose
current surveys indicated no actual harm deficiencies, Overall, 39 percent
of 76 surveys we reviewed had documented problems that shouid have
been classified as actual harm: serious, avoidable pressure sores; severe
weight loss; and multiple falls resulting in broken bones and other injuries.
‘We were unable to assess whether the scope and severity of other
deficiencies in our sample of surveys were also understated because of
weaknesses in how those deficiencies were documented. -

Weaknesses Persist in
State Survey,
Complaint, and
Enforcement
Activities

Despite increased attention in recent years, widespread weaknesses
persist in state survey, complaint investigation, and enforcement activities.
In our view, this reflects not necessarily a lack of effort but rather the
magnitude of the challenge in effecting important and consistent systemic
change across all states. We identified several factors that contributed to
these weaknesses and the understatement of survey deficiencies,
including confusion over the definition of actual harm. Moreover, many
state complaint investigation systems still have timeliness problems and
some states did not comply with HCFA's policy to refer to the agency for
immediate sanction those nursing homes that showed a pattern of harming
residents, resulting in hundreds of nursing homes not appropriately
referred for action.

*In prior work completed on veterans' care in nursing homes, we recommended that the VA
consider contracting with CMS to conduct these comparative surveys in order to better
assess the quality of state data that are used in placing veterans in nursing homes. See U.S.
General Accounting Office, VA Long-Term Care: Oversight of Community Nursing
Homes Needs St hening, GAG-01-768 (Washi D.C.: July 27, 2001). VA has not
contracted with CMS to conduct comparative surveys but is beginning to discuss the issue
with CMS.
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Confusion about Definition We identified several factors at the state level that contributed to the

of Harm and Other Factors
Contribute to
Underreporting of Care
Problems

understatement of serious quality-of-care problems. State survey agency
officials expressed confusion about the definitions of “actual harm™ and
“imamediate jeopardy,” which may contribute to the variability in
identifying deficiencies among states. Several states’ comments on our
draft report underscored how the lack of clear and consistent CMS
guidance on these definitions may have contributed to such confusion. For
example, supplementary guidance provided to one state by its CMS
regional office on how to assess the severity of a newly developing
pressure sore was inconsistent with CMS's definition of actual harm.

Other factors that have contributed to the understatement of actual harm
include lack of adequate state supervisory review of survey findings, large
numbers of inexperienced surveyors, and continued survey predictability.
While most of the 16 states we contacted had processes for supervisory
review of deficiencies cited at the actual harm level and higher, half did
not have similar processes to help ensure that the scope and severity of
less serious deficiencies were not understated.® According to state
officials, the large number of inexperienced surveyors, which ranged from
25 percent to 70 percent in 27 states and the District of Columbia and is
due to high attrition and hiring limitations, has also had a negative impact
on the quality of surveys. In addition, our analysis of OSCAR data
indicated that the timing of about one-third of the most recent state
surveys nationwide remained predictable—a slight reduction from homes’
prior surveys, about 38 percent of which were predictable. Predictable
surveys can allow quality-of-care problems to go undetected because
homes, if they choose to do so, may conceal certain problems such as
understaffing.

Many State Cormplaint
Investigation Systems Still
Have Timeliness Problems
and Other Weaknesses

CMS's 2001 review of a sampie of complaints in all states demonstrated
that many states were not complying with CMS complaint investigation
timeliness requirements. Specifically, 12 states were not investigating all
i diate jeopardy complaints within the required 2 workdays, and 42

states were not complying with the new requirement established in 1999 to

*Officials explained the focus on actual harm or higher-level deficiencies by noting that the
potential for sanctions increased the likelihood that the deficiencies would be chal
by the nursing home and perhaps appealed in an administrative hearing.

Page 7 GAD-03-1016T



115

investigate actual harm complaints within 10 days.” Some states attributed
the timeliness problem to an increase in the number of complaints and to
insufficient staff. CMS also found that the triaging of complaints to
determine how quickly to investigate each complaint was inadequate in
some states. A CMS-sponsored study of the states’ complaint practices
also raised concerns about state approaches to accepting and investigating
complaints. For example, 15 states did not provide toli-free hotlines to
facilitate the filing of complamts and the majority of states lacked
adequat for complaints. To address the latter problem,
CMS planned to implement a new complaint tracking system nationwide
in October 2002, but as of today, the system is still being tested and its
implementation date is uncertain.

Substantial Number of
Nursing Homes Were Not
Referred to CMS for
Immediate Sanctions

State survey agencies did not refer a significant number of cases where
nursing homes were found to have a patterm of harming residents to CMS
for immediate sanction as required by CMS policy, significantly
undermining the policy’s intended deterrent effect. Our earlier work found
that nursing homes tended to “yo-yo" in and out of compliance, in part
because HCFA rarely imposed sanctions on homes with a pattern of
deficiencies that harmed residents.’ In response, the agency required that,
as of January 2000, homes found to have harmed residents on successive
standard surveys be referred to it for immediate sanction.’ While most
states did not forward at least some cases that should have been referred
under this policy, four states accounted for over half of the 700 nursing

"In March 1999, we reported that inad state int intake and i i

practices in states we reviewed had too often resulted in extensive delays in investigating
serious complaints. As a resuit of our findings, HCFA began requiring states to investigate
complaints that allege actual harm, but do not rise to the level ot' immediate _,eopardy,
within 10 working days. U.S. General A ing Office, N1 ng Homes: Comp
Investigation Processes Often Inadequate to Protect Residents, GAO/HEHS-QQ-&O
{Washingtor, D.C.: Mar. 22, 1998).

*See GAO/HEHS-99-46.

. *This policy was implemented in two stages, and our analysis focused on implementation of

the second stage beginning in January 2000. As of September 1998, HCFA required states to
refer homes that had a pattern of harming a significant number of residents or placed
residents at high risk of death or serious injury. Effective Janua.ry 14, 2000 HCFA expanded
this policy by requiring state survey ies to refer for i homes that
had harmed residents on successive surveys. States are now required to deny a grace
period to correct deficiencies without sanction to homes that are assessed one or more
deficiencies at the actual harm level or above in each of two surveys within a survey cycle.
A survey cycle is two successive standard surveys and any intervening survey, such as a
complaint investigation.
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homes not referred. One of these states did not fully implement the new
CMS policy until mid-2002 and another state implemented its own version
of the policy through September 2002, resuiting in relatively few referrals.
In most other states, the failure to refer cases resuited from a
raisunderstanding of the policy by both some states and CMS regional
offices and, in some states, from the lack of an adequate system for
tracking a home's survey history to determine if it met the policy’s criteria.

CMS Oversight of
State Survey
Activities Requires
Further Strengthening

While CMS has instituted a more systematic oversight process of state
survey and complaint activities by initiating annual state performance
reviews, CMS officials acknowledged that the effectiveness of the reviews
could be improved. Major areas needing improvement as a resuit of the
fiscal year 2001 review include (1) distinguishing between minor and
major problems, (2) evaluating how well states document deficiencies, and
(3) ensuring consistency in how regions conduct reviews. Data limitations,
particularly involving complaints, and inconsistent use of periodic
monitoring reports also hampered the effectiveness of state performance
reviews, For subsequent reviews, CMS plans to more centrally manage the
process to irnprove consistency and to help ensure that future reviews
distinguish serious from minor problems.

Tmnl, ™

p ation has been signi ly delayed for three federal initiatives
that are critical to reducing the subjectivity in the state survey process for
identifying deficiencies and determining the seriousness of complaints.
These delayed initiatives were intended to strengthen the methodology for
conducting surveys, improve surveyor guidance for determining the scope
and severity of deficiencies, and increase standardization in state
complaint investigation processes.

Strengthening the survey methodology. Because surveyors often
missed significant care problems due to weaknesses in the survey process,
HCFA contracted in 1998 for the development of a revised survey
methodology. The agency’s contractor has proposed a two-phase survey
process. In the first phase, surveyors would initially identify potential care
problems using data generated off-site prior to the start of the survey and
additional, standardized information collected on-site. During the second
phase, surveyors would conduct an onsite investigation to confirm and
document the care deficiencies initially identified. Compared to the
current survey process, the revised methodology under development is
designed to more ically target potential probierns at a home and
give surveyors new tools to more adequately document care outcomes and
conduct onsite investigations. In April 2003, a CMS officiai told us that the
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agency lacked adequate funding to complete testing and implementation
of the revised methodology under development for almost 5 years.
Through September 2003, CMS will have committed about $4.7 million to
this effort, While CMS did not address the lack of adequate funding in its
comments on our draft report, a CMS official subsequently told us that
about $508,000 has now been slated for additional field testing. This
amount, however, has not yet been approved. Not funding the additional
field testing could jeapardize the entire initiative, in which a substantial
investment has already been made.

id

Developing clearer for surveyors. Recognizing
inconsistencies in how the scope and severity of deficiencies are cited
across states, in October 2000, HCFA began developing more structured
guidance for surveyors, including survey investigative protocols for
assessing specific deficiencies. The intent of this initiative is to enable
surveyors to better (1) identify specific deficiencies, (2) investigate
whether a deficiency is the result of poor care, and {3) document the level
of harm resulting from a home's identified deficient care practices. Delays
have occurred, and the first such guidance to be completed—pressure
sores—has not yet been released.

Developi dditional state guid for investigating complaints.
Despite initiation of a complaint improvement project in 1999, CMS has
not yet developed detailed guidance for states to help improve their
complaint investigation systems. CMS received its contractor’s report in
June 2002, and indicated agreement with the report's conclusion that
reforming the complaint system is urgently needed to achieve a more
standardized, consistent, and effective process. CMS told us that it plans to
issue new guidance to the states in late fiscal year 2003—about 4 years
after the complaint improvement project initiative was launched.

Conclusions

As we reported in September 2000, continued federal and state attention is
required to ensure necessary improvements in the quality of care provided
to the nation’s vulnerable nursing home residents. The proportion of
homes reported to have harmed residents is still unacceptably high,
despite the reported decline in the incidence of such problems. This
decline is consistent with the concerted congressional, federal, and state
attention focused on addressing quality of care problems. Despite these
efforts, however, CMS needs to continue its efforts to better ensure
consistent compliance with federal quality requireraents. Several areas
that require CMS’s ongoing attention include: (1) developing more
structured guidance for surveyors to address inconsistencies in how the
scope and severity of deficiencies are cited across states, (2) finalizing and
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implementing the survey methodology redesign intended to make the
survey process more s; ic, (3) impl ing a nationwide complaint
tracking system and providing states additional complaint investigation
guidance, and (4) refining the newly established state agency performance
standard reviews to ensure that states are held accountable for ensuring
that nursing homes comply with federal nursing home quality standards.
Some of these efforts have been underway for several years, with CMS
consistently extending their estimated completion and implementation
dates. The need to come to closure on these initiatives is clear. The report
on which this testimony is based contained several new recommendations
for needed CMS actions on these issues; CMS generally concurred with
our recommendations.® We believe that effective and timely

impl ion of pl d impro in each of these areas is critical
to ensuring better quality care for the nation’s 1.7 million vulnerable
nursing home residents.

Mr. Chairman and Members of the C« i this concludes my prepared
statement. I will be happy to answer any questions you may have.
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Appendix I: Trends in The Proportion of
Nursing Homes Cited for Actual Harm or
Immediate Jeopardy Deficiencies, 1999-2002

Percentage of homes cited for
actual harm or immediate

Number of homes surveyed Jeopardy Percentage point difference’
1/97-6/98 and  1/99-7/00 and
187-6/98 1/99-7/00  7/00-1/02  1/97-6/98 1/99-7/00 7/00-1/02 1/88-7/00 7/00-1/02
227 225 228 51.1 422 184 88 -23.8
16 15 15 375 200 33.3 -17.5 133
163 142 147 17.2 338 88 16.6 -25.0
285 273 267 14.7 37.7 27.3 23.0 -10.4
Ca 1,435 1,400 1,348 28.2 29.1 9.3 08 -18.9
_Colorado 234 227 225 114 154 26.2 43 108
_Connacticut 263 262 259 52.9 488 494 -4.4 08
Delaware 44 42 a2 45.5 52.4 14.3 6.9 -38.1
District of Columbia 24 20 21 1235 10.0 333 2.8 23.3
Florida 730 753 742 36.3 20.8 20.1 -15.5 0.8
Georgia 37 368 370 178 22.6 205 48 -2.0
Hawai 45 47 48 244 258 152 11 -10.3
idaho 86 83 84 55.8 542 31.0 -1.8 -23.3
{linois 899 800 881 298 283 154 0.5 -13.9
Indiana 602 590 573 40.5 453 26.2 48 <19.1
lowa 525 492 494 38.2 19.3 89 -19.9 9.4
Kansas 445 410 400 47.0 37.1 29.0 -9.8 -8.1
Kentucky 318 312 308 28.6 28.8 25.2 0.2 -3.7
Louisiana 433 387 367 12.7 19.9 234 7.2 35
Maine 135 126 124 74 10.3 9.7 28 0.6
Maryland 258 242 248 18.0 258 202 6.6 -5.5
Massachusetts 576 542 512 240 33.0 228 9.0 -10.2
Michigan 451 449 441 437 421 247 1.6 -17.4
Minnesota 446 439 43 29.6 Ny 18.8 2.1 -12.9
_Mississippi 218 202 219 248 3.2 196 8.4 -138
‘Missourt 595 584 569 21.0 22.3 102 13 12,1
Montana 106 104 103 387 7.5 252 -1.2 -12.3
Nebraska 263 242 243 323 26.0 18.9 6.3 -7.1
Negvada 49 52 51 40.8 2.7 98 -8.1 -22.9
New Hampshire 86 a3 79 30.2 373 21.5 7.1 -15.8
New Jersey 377 358 366 13.0 24.5 224 116 -2.1
New Mexico [ 82 82 1.4 31.7 174 20.3 -14.6
New York 662 668 671 13.3 322 323 18.9 02
North Carolina 407 414 418 31.0 408 30.1 g8 <107
North Dakota 88 89 88 55.7 213 28.4 -34.4 7.1
Ohio 1,043 1,047 1,029 312 29.0 237 2.2 5.3
Okiahoma 463 432 394 8.4 16.7 206 83 38
Oregon 171 158 152 43.8 475 336 3.6 -13.8
Pennsylvania_ 811 788 764 293 32.2 11.6 2.9 -20.6
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Percentage of homes cited for
actual harm or Immediate

Number of homes surveyed jeopardy Percentage point difference’

1/97-6/98 and  1/99-7/00 and

State 1/97-6/98_ 1/99-7/00  7/00-1/02  1/97-6/98 1/99-7/00 _7/00-1/02 1/89-7/00 7/00-1/02
Rhode Island 102 98 89 11.8 12,1 10.1 0.3 20
_South Carolina 178 178 180 286 28.7 17.8 0.1 -10.8
South Dakota 124 112 114 40.3 24.1 30.7 -16.2 6.6
Tennsesses 361 354 377 111 26.0 16.7 14.9 -93
Texas 1,381 1,338 1,275 222 26.9 255 4.7 -1.5
Utah 98 95 g8 15.3 15.8 158 0.5 0.0
Vermont 45 46 45 20.0 15.2 17.8 -4.8 2.8
Virginia 279 287 285 247 19.9 11.6 4.8 -8.3
Washington 288 278 275 63.2 54.1 385 -9.1 -15.86
Woest Virginia 130 147 143 123 15.6 140 33 e 17
Wisconsin 438 428 421 17.1 14.0 74 -3.1 6.9
Wyoming 38 41 40 28.9 43.9 25 15.0 -21.4
Nation 17,897 17.452 17,149 27.7 2_9.3 gg.s 1.6 -8.8

Source: GAQ analyss of OSCAR data a8 of June 24, 2002,
“Differences are based on numbers before rounding.
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NURSING HOME QUALITY

Prevalence of Serious Problems, While
Declining, Reinforces Importance of
Enhanced Oversight

What GAO Found

The proportion of nursing homes with serious quality problems remains
unacceptably high, despite a decline in the incidence of such reported
problems. Actual harm or more serious deficiencies were cited for 20
percent or about 3,500 nursing homes during an 18-month period ending
January 2002, compared to 29 percent for an earlier period. Fewer
discrepancies between federal and state surveys of the same homes suggests
that state surveyors are doing a better job of documenting serious
deficiencies and that the decline in serious quality problerns is potentially
real. Despite these improverents, the continuing prevalence of and state
surveyor understatement of actual harm deficiencies is disturbing. For
example, 39 percent of 76 state surveys from homes with a history of quality-
of-care probleras—but whose current survey found no actual harm
deficiencies—had documented problems that should have been classified as
actual harm or higher, such as serious, avoidable pressure sores.

Weaknesses persist in state survey, complaint, and enforcement activities.
According to CMS and states, several factors contribute to the
understatement of serious quality problems, including poor investigation and
documentation of deficiencies, limited quality assurance systerns, and a large
number of inexperienced surveyors in some states. In addition, GAO found
that about one-third of the most recent state surveys nationwide remained
predictable in their timing, allowing homes to conceal problems if they
chose to do so. Considerable state variation remains regarding the ease of
filing a cc int, the appropri of the investigation priorities, and the
timeliness of investigations. Some states attributed timeliness problems to
inadequate staff and an increase in the number of coraplaints. Although the
agency strengthened enforcersent policy by requiring states to refer for
immediate sanction homes that had rep dly harmed resid GAO
found that states failed to refer a substantial number of such homes,
significantly undermining the policy’s intended deterrent effect.

CMS oversight of state survey activities has improved but requires continued
attention to help ensure compliance with federal requirements. While CMS
strengthened oversight by initiating annual state performance reviews,
officials acknowledged that the reviews' effectiveness could be improved.
For the initial fiscal year 2001 review, officials said they lacked the capability
to systematically distinguish between minor lapses and more serious
problems that required intervention, CMS oversight is also hampered by
continuing database limitations, the inability of some CMS regions to use
available data to monitor state activities, and inadequate oversight in areas
such as survey predictability and state referral of homes for enforcement.
Three key CMS initiatives have been significantly delayed—strengthening
the survey methodology, improving surveyor guidance for determining the
scope and severity of deficiencies, and producing greater standardization in
state complaint processes. These initiatives are critical to reducing the
subjectivity evident in current state survey and complaint activities,
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United States General Accounting Office

Washington, DC 20548

July 15, 2003

The Honorable Charles E. Grassley
Chairman

Committee on Finance

United States Senate

The Honorable Christopher S. Bond
United States Senate

A number of congressional hearings since July 1998 have focused
considerable attention on the need to improve the quality of care for the
nation’s 1.7 million nursing home residents, a highly vulnerable population
of elderly and disabled individuals. As we previously reported, poor quality
of care at about 15 percent of the nation’s approximately 17,000 nursing
homes—an unacceptably high proportion—had repeatediy caused actual
harm to residents, such as worsening pressure sores or untreated weight
ioss, or had placed them at risk of death or serious injury.' Significant
weaknesses in federal and state nursing home oversight that we identified
in a series of reports and testimonies since 1998 included (1) periodic state
inspections, known as surveys, that understated the extent of serious care
problems due to procedural weaknesses, (2) considerable state delays in
investigating public corplaints alleging harm to residents, (3) federal
enforcement policies that did not ensure deficiencies were addressed and
remained corrected, and (4) federal oversight of state survey activities that
was limited in scope and effectiveness.”

In July 1998, the Health Care Financing Administration (HCFA)—the
federal agency with responsibility for managing Medicare and Medicaid
and overseeing corapliance with federal nursing home quality standards—
launched a series of actions intended to address many of the weaknesses
we identified.” Since 1998, the agency has worked to strengthen surveyors’

'See U.S. General Accounting Office, Nursing Homes: Proposal to Enhance Oversight of
Poorly Performing Homes Has Merit, GAO/HEHS-99-157 (Washington, D.C.: June 30,
1999).

2A list of related GAO products is at the end of this report.
*Effective July 1, 2001, HCFA's name changed to the Centers for Medicare & Medicaid

Services (CMS). In this report we continue to refer to HCFA where our findings apply to
the izat and ions d with that name.
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ability to detect quality-of-care deficiencies; required states to investigate
complaints alleging resident harm within 10 days; mandated innmediate
sanctions for nursing homes with a pattern of harming residents;’ and
begun measuring state compliance with federal survey requirements and
reviewing data on the results of state surveys to help pinpoint
shortcornings in state survey activities.

To evaluate the extent of the progress made in improving the quality of
nursing home care since we last addressed this issue in September 2000,
you asked us to assess:

trends in measured nursing home quality;

state responses to previously identified weaknesses in their survey,
cornplaint, and enforcement activities; and

the status of key federal efforts to oversee state survey agency
performance and iraprove guality.

To assess recent trends in measured nursing home quality, we analyzed
survey resulis for the period July 11, 2000, through January 31, 2002, and
compared them to survey results for two earlier 18-month periods: (1)
January 1, 1997, through June 30, 1998, and (2) January 1, 1999, through
July 10, 2000. Our analysis relied on data from the Centers for Medicare &
Medicaid Services’ (CMS) On-Line Survey, Certification, and Reporting
(OSCAR) system, which compiles the results of all state nursing home
surveys nationwide. To better understand the trends identified through
our OSCAR analysis, we analyzed the results of federal comparative
surveys, conducted at recently surveyed nursing homes to assess the
adequacy of the state surveys, for two time periods—OQctober 1998
through May 2000 and June 2000 through February 2002. We also reviewed
76 survey reports from homes with a history of actual harm deficiencies
but whose most recent survey found no such deficiencies in states where
the percentage of hornes cited for actual harm bad declined to below the
national average since mid-2000. Our review of deficiencies from these
survey reports focused on the types of quality-of-care deficiencies most
frequently cited nationwide.

*The term used in the law and regulations to describe a nursing home penalty for

noncompliance is “remedy.” Throughout this report, we use a more common term,

“sanction,” to refer to such penalties. Sanctions include actions such as fines, denial of
for new adruissi and termination from the Medi and Medicaid
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To assess state survey activities as well as federal oversight, we analyzed
the conduct and results of fiscal year 2001 state survey agency
performance reviews during which CMS regional offices determined state
compliance with seven federal standards; we focused on the five standards
related to statutory survey intervals, survey documentation, coraplaint
activities, enforcement requirements, and OSCAR data entry. We
conducted structured interviews with officials from CMS, CMS's 10
regional offices, and 16 state survey agencies to discuss trends in survey
deficiencies, the underlying causes of problems identified during the
performance reviews, and state and federal efforts to address these
problems.® We also discussed these issues with officials from 10 additional
states during a governing board meeting of the Association of Health
Facility Survey Agencies. We selected the 16 states with the goal of
including states that (1) were from diverse geographic areas, (2) had
shown either increases or decreases in the percentage of homes cited for
actual harm, (3) had been contacted in our prior work, and (4) represented
a mixture of strong and weak performance based on the results of federal
performance reviews of state survey activities. We also obtained data from
most state survey agencies on staffing issues such as nursing home
surveyor experience and vacancies. To assess enforcement actions, we
analyzed data in CMS’s enforcement database and compared homes
identified in OSCAR as requiring immediate sanctions with those actually
referred to CMS for sanctions by state survey agencies. See appendix I for
a more detailed description of our scope and methodology. Our work was
performed from January 2002 through June 2003 in accordance with
generally accepted government auditing standards.

Results in Brief

State survey data indicate that the proportion of nursing homes with
serious quality problems remains unacceptably high, despite a decline in
such reported problems since mid-2000. Compared to the prior 18-month
period, the percentage of nursing homes cited for actual harm or
immediate jeopardy from July 2000 through January 2002 declined by
about one-third-from 28 percent (about 5,000 homes) to 20 percent
(about 3,500 homes). Consistent with this reported improvement in
quality, federal comparative surveys completed during a recent 20-month
period found actual harm or higher-level deficiencies in 22 percent of

*We consacted officials in Alabama, California, Colorado, Connecticut, Towa, Louisiana,
Maryland, Michi Missouri, New York, Okl F ia,
Washington, and Virginia.
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homes where state surveyors found no such deficiencies, compared to 34
percent in an earlier period. Fewer discrepancies between federal and
state surveys suggest that state surveyors’ performance in documenting
serious deficiencies has improved and that the decline in serious quality
problems nationwide is potentially real. Despite this improveraent,
however, the magnitude of understatement of actual harm deficiencies
remains a cause for concern. Federal surveyors found examples of actual
harm deficiencies in about one-fifth of homes that states had judged to be
deficiency free. Moreover, 39 percent of 76 surveys we reviewed from
homes with a history of quality-of-care problems—but whose current
survey indicated no actual harm deficiencies-——had documented problems
that should have been classified as actual harm: serious, avoidable
pressure sores; severe weight loss; and multiple falls resulting in broken
bones and other injuries.

Weaknesses persist in state survey, complaint investigation, and
enforcement activities. Several factors at the state level contribute to the
understatement of serious quality-of-care problems. Poor investigation and
documentation of deficiencies identified during nursing home surveys
preclude a determination of the seriousness of some deficiencies.
According to some state officials, the large number of inexperienced
surveyors due to high attrition and hiring limitations has also had a
negative impact on the quality of surveys. While most of the 16 states we
contacted had a quality assurance process in place to review deficiencies
cited at the actual harm level and higher, half did not have such a process
to help ensure that the scope and severity of less serious deficiencies were
not understated. The continued predictability of the occurrence of
standard surveys also likely contributes to the understatement of
deficiencies. Our analysis of OSCAR data indicated that about one-third of
the most recent state surveys nationwide occurred on a predictable
schedule, allowing homes to conceal problems if they chose to do so. In
addition, many states’ cormnplaint investigation policies and procedures
were still inadequate to provide intended protections. For example, 15
states did not provide toll-free hotlines to facilitate the filing of complaints,
the majority of states lacked adequate systems for managing complaints,
and one or more states in most of CMS’s 10 regions did not correctly
determine the investigation priority for complaints. Moreover, most states
did not investigate all complaints involving actual harm within 10 days, as
required. Some states attributed the timeliness problem to insufficient
staff and an increase in the number of complaints. Although HCFA
strengthened its enforcement policy by requiring state survey agencies,
beginning in January 2000, to refer for immediate sanction homes that had
a pattern of harming residents, we found that states failed to refera
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substantial nurmber of such homes, significantly undermining the intended
deterrent effect of this policy.

While CMS has increased its oversight of state survey and complaint
activities, continued attention is required to help ensure compliance with
federal requirements. In October 2000, HCFA implemented new annual
performance reviews to measure state performance in seven areas,
including the timeliness of survey and complaint investigations and the
proper documentation of survey findings. The first round of results,
however, did not produce information enabling the agency to identify and
initiate needed improvements. For example, some regional office suramary
reports provided too little information to determine if a state did not meet
a particular standard by a wide or a narrow margin—information that
could help CMS to judge the seriousness of problems identified. We also
found inconsistencies in how CMS regions conducted their reviews,
raising questions about the validity and fairness of the results. Rather than
relying on its regional offices, CMS plans to more centrally manage future
state performance reviews to improve consistency and to help ensure that
the results of those reviews could be used to more readily identify serious
problems. Implementation has been significantly delayed for three other
federal initiatives that are critical to reducing the subjectivity evident in
the state survey process for identifying deficiencies and investigating
complaints. These delayed initiatives were intended to strengthen the
methodology for conducting surveys, improve surveyor guidance for
determining the scope and severity of deficiencies, and increase
standardization in state complaint investigation processes.

We are recommending that the Administrator of CMS strengthen survey,
complaint, enforcement, and oversight processes by (1) finishing the
development of a more rigorous survey methodology, (2) requiring states
to iraplement a quality assurance process {0 test the validity of cited
deficiencies for surveys that include deficiencies below the actual harm
level, (3) developing guidance for states that addresses key weaknesses in
their complaint investigation processes, and (4) improving the ability of
federal oversight of state survey activities to distinguish between systemic
and less serious state survey performance problems, Although CMS
concurred with our recormmendations, its comments did not fully address
our concerns about the status of the initiative intended to improve the
effectiveness of the survey process or the recommendation regarding state
quality assurance systems. Eleven states provided comments that most
often focused on the resource constraints states face in meeting federal
standards for oversight of nursing homes.
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Background

Combined Medicare and Medicaid payments to nursing homes for care
provided to vulnerable elderly and disabled beneficiaries were expected to
total about $63 billion in 2002, with a federal share of approximately $42
billion. Oversight of nursing hormes is a shared federal-state responsibility.
Based on statutory requirements, CMS defines standards that nursing
hormes must meet to participate in the Medicare and Medicaid programs
and contracts with states to assess whether homes meet these standards
through annual surveys and complaint investigations. A range of
statutorily defined sanctions is available to help ensure that homes
mmaintain compliance with federal quality requirements. CMS is also
responsible for monitoring the adequacy of state survey activities.

Standard Surveys

Every nursing home receiving Medicare or Medicaid payment must
undergo a standard survey not less than once every 15 months, and the
statewide average interval for these surveys must not exceed 12 months.®
A standard survey entails a team of state surveyors, including registered
nurses (RN), spending several days in the nursing home to assess
compliance with federal long-term care facility requirements, particularly
whether care and services provided meet the assessed needs of the
residents and whether the home is providing adequate quality care, such
as preventing avoidable pressure sores, weight loss, or accidents. Based
on our earlier work indicating that facilities could mask certain
deficiencies, such as routinely having too few staff to care for residents, if
they could predict the survey timing, HCFA directed states in 1999 to (1)
avoid scheduling a hore's survey for the same month of the year as the
home’s previous standard survey and (2) begin at least 10 percent of
standard surveys outside the normal workday (either on weekends, early
in the morning, or late in the evening).

State surveyors’ assessment of the quality of care provided to a sample of
residents during the standard survey serves as the basis for evaluating
nursing homes’ compliance with federal requirements. CMS establishes
specific investigative protocols for state surveyors to use in conducting
these comprehensive surveys. These procedural instructions are intended
to make the on-site surveys thorough and consistent across states. In
response to our earlier recommendations concerning the need to better
ensure that surveyors do not miss significant care problems, HCFA

‘CMS generally interprets these i to permita ide average interval of 12.9
months and a maximum interval of 16.9 months for each home.
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planned a two-phase revision of the survey process. In phase one, HCFA
instructed states in 1999 to (1) begin using a series of new investigative
protocols covering pressure sores, weight loss, dehydration, and other key
quality areas, (2) increase the sample of residents reviewed with
conditions related to these areas, and (3) review “quality indicator”
information on the care provided to a home’s residents, before actually
visiting the home, to help guide survey activities. Quality indicators are
essentially numeric warning signs of the prevalence of care problems such
as greater-than-expected instances of weight loss, dehydration, or
pressures sores.” They are derived from nursing homes’ assessments of
residents and rank a facility in 24 areas compared with other nursing
homes in the state.’ By using the quality indicators to select a preliminary
sample of residents before the on-site review, surveyors are better
prepared to identify potential care problems. Surveyors augment this
preliminary sample with additional resident cases once they arrive in the
home, To address remaining problems with sampling and the investigative
protocols, CMS is planning a second set of revisions to its survey
methodology. The focus of phase two is (1) improving the on-site

1tation of the preliminary sample selected off-site using the quality
indicators and (2) strengthening the protocols used by surveyors to ensure
more rigor in their on-site investigations.

Complaint Investigations

Complaint investigations provide an opportunity for state surveyors to
intervene promptly if quality-of-care problems arise between standard
surveys. Within certain federal guidelines and time frames, surveyors
generally follow state procedures when investigating complaints filed
against a home by a resident, the resident’s family, or nursing home
employees, and typically target a single area in response to the complaint.

"Quality indicators were the result of a HCFA-funded project at the University of
Wisconsin, The developers based their work on nursing home resident assessment
information, known as the minimum data set (MDS)—data on each resident that homes are
required to report to CMS. See Center for Health Systems Research and Analysis, Facility
Guide for the Nursing Home Quality Indi {Und ity of Wi in-Madi Sept.
1999).

*Because resident assessment data are used by CMS and states to calculate quality
indicators and to determine the level of nursing homes’ payments for Medicare (and for
Medicaid in some states), ensuring accuracy at the facility level is critical. We have made
earlier recommendations to CMS on ways to improve the accuracy of these data. See U.S.
General Accounting Office, Nursing Homes: Federal Efforts to Monitor Resident
Assessment Data Should Ci State Activities, GAG-02-279¢ (Washi D.C.:
Feb. 15, 2002).
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Historically, HCFA had played a minimal role in providing states with
guidance and oversight of complaint investigations. Until 1999, federal
guidelines were limited to requiring the investigation of complaints
alleging immediate jeopardy conditions within 2 workdays. In March 1999,
HCFA acted to strengthen state complaint procedures by instructing states
to investigate any complaint alleging harm to a nursing home resident
within 10 workdays. Additional guidance provided to states in late 1999
specified that, as with immediate jeopardy complaints, investigations
should generally be conducted on-site at the nursing home. This guidance
also identified techniques to help states identify complaints having a
higher level of actual harm. As part of a complaint improvement project,
also initiated in late 1999, HCFA plans to issue more detailed guidance to
states, such as Identifying model programs or practices to increase the
effectiveness of coraplaint investigations.

Deficiency Reporting

Quality-of-care deficiencies identified during either standard surveys or
complaint investigations are classified in 1of 12 categories according to
their scope (i.e., the nuraber of residents potentially or actually affected)
and their severity. An A-level deficiency is the least sericus and is isolated
in scope, while an I-level deficiency is the most serious and is considered
to be widespread in the nursing home (see table 1). States are required to
enter information about surveys and complaint investigations, including
the scope and severity of deficiencies identified, in CMS$’s OSCAR
database.

Table 1: Scope and Severity of Deficienci During ing Home
Surveys
Scope
Severity isolated Pattern Widespread
iate jeopardy® J K L

Actual harm G H i

Potential for more than minimal harm [*] E F

Potential for minimal harm® A B [}

Source: CMS.

“Actual or potential for death/serious injury.

*Nursing home is i tobe in i mpfia
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The importance of accurate and timely reporting of nursing home
deficiency data has increased with the public reporting of survey
deficiencies, which HCFA initiated in 1998 on its Nursing Home Compare
Web site.” The public reporting of deficiency data is intended to assist
individuals in differentiating among nursing homes. In November 2002,
CMS augmented the deficiency data available on its Web site with 10
clinical indicators of quality, such as the percentage of residents with
pressure sores, in nursing homes nationwide. While the intent of this new
initiative is worthwhile, CMS had not resolved several important issues
that we raised prior to moving from a six-state pilot to nationwide
implementation."” These issues included: (1) the ability of the new
information to accurately identify differences in nursing home quality,
(2) the accuracy of the underlying data used to calculate the quality
indicators, and (3) the potential for public confusion over the available
data.

Enforcement Policy

Ensuring that documented deficiencies are corrected is a shared federal-
state responsibility, CMS imposes sanctions on homes with Medicare or
dual Medicare and Medicaid certification on the basis of state referrals."
CMS normally accepts a state’s recomraendation for sanctions but can
modify it. The scope and severity of a deficiency determine the applicable
sanctions that can involve, among other things, requiring training for staff
providing care to residents, imposing monetary fines, denying the home
Medicare and Medicaid payments for new admissions, and terminating the
home from participation in these programs. Before a sanction is imposed,
federal policy generally gives nursing homes a grace period of 30 to 60
days to correct the deficiency. We earlier reported, however, that the
threat of federal sanctions did not prevent nursing homes from cycling in
and out of compliance because they were able to avoid sanctions by
returning to corpliance within the grace period, even when they had been

nttp//www.medicare. gov/NHC fhome.asp.

*y. S. Geneml Acrounung Ofﬁce Public Reporting of Quality Indicators Has Merit, but
, GAQ-03-187 (Washington, D.C.: Oct. 31, 2002).

“'States are responsible for in homes with Medicaid-only
certification—about 14 percent of homes, They may use the federal sanctions or rely on
their own state licensure authority and nursing home sa.nmons States are responslble fnr
ensuring that homes that have a pattern of harming are i
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cited for actual harm on successive surveys.” In 1998, HCFA began a two-
stage phase-in of a new enforcement policy. In the first stage, effective
September 1998, HCFA required states to refer for immediate sanction
homes found to have a pattern of harming residents or exposing them to
actual or potential death or serious injury (H-level deficiencies and above
on CMS’s scope and severity grid). Effective January 14, 2000, HCFA
expanded this policy to also require referral of homes found to have
harmed one or a small number of residents (G-level deficiencies) on
successive standard surveys.”

CMS Oversight

CMS is responsible for overseeing each state survey agency's performance
in ensuring quality of care in state nursing homes. Its primary oversight
tools are statutorily required federal monitoring surveys conducted
annually in 5 percent of the nation’s certified Medicare and Medicaid
nursing homes, on-site annual state performance reviews instituted during
fiscal year 2001, and analysis of periodic oversight reports that have been
produced since 2000. Federal monitoring surveys can be either
comparative or observational. A comparative survey involves a federal
survey team conducting a complete, independent survey of a home within
2 months of the completion of a state’s survey in order to compare and
contrast the findings. In an observational survey, one or more federal
surveyors accompany a state survey team to a nursing home to observe
the team’s performance. Roughly 85 percent of federal surveys are
observational. State performance reviews, implemented in October 2000,
measure state performance against seven standards, including statutory
requirements regarding survey freq 'y, requir ts for doc ting
deficiencies, timeliness of complaint investigations, and timely and
accurate entry of deficiencies into OSCAR. These reviews replaced state
self-reporting of their compliance with federal requirements. In October
2000, HCFA also began to produce 19 periodic reports to monitor both
state and regional office performance. The reports are based on OSCAR
and other CMS databases. Examples of reports that track state activities
include pending nursing home terminations {(weekly), data entry

213, 8. General Accounting Office, Nursing Homes: Additional Steps Needed to Strengthen
Enforcement of Federal Quality Standards, GAO/HEHS-99-46 (Washington, D.C.: Mar.18,
1999).

HStates are now required to deny a grace peried to homes that are assessed one or more
deficiencies at the actual harm level or above (G-L on CMS's scope and severity grid) in
each of two successive surveys within a survey cycle, A survey cycle is two successive
standard surveys and any intervening survey, such as a complaint investigation.
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timeliness (quarterly), tallies of state surveys that find homes deficiency
free (semiannually), and analyses of the most frequently cited deficiencies
by states (annually). These reports, in a standard format, enable
comparisons within and across states and regions and are intended to help
identify problems and the need for intervention, Certain reports—such as
the timeliness of state survey activities—are used to monitor compliance
with state performance standards.

Magnitude of
Problems Remains
Cause for Concern
Even Though Fewer
Serious Nursing
Home Quality
Problems Reported

The magnitude of the problems uncovered during standard nursing home
surveys remains a cause for concern even though OSCAR deficiency data
indicate that state surveyors are finding fewer serious quality problems.
Cornpared to an earlier period, the percentage of homes nationwide cited
since mid-2000 for actual harm or imimediate jeopardy has decreased in
over three-quarters of states—with seven states reporting a drop of 20
percentage points or more. State surveys conducted since about mid-2000
showed less variance from federal comparative surveys, suggesting that
(1) state surveyors’ performance in documenting serious deficiencies has
improved and (2) the decline in serious nursing home quality problems is
potentially real. However, federal comparative surveys, as well as our
review of a sample of survey reports from homes with a history of quality-
of-care problems, continued to find understatement of actual harm
deficiencies.
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Proportion of Nursing
Homes with Documented
Actual Harm or Immediate
Jeopardy Care Problems
Has Declined since 2000

Compared to the preceding 18-month period, the proportion of nursing
homes cited for actual harm or immediate jeopardy has declined
nationally from 29 percent to 20 percent since mid-2000. In contrast, from
early 1997 through mid-2000, the percentage of homes cited for such
serious deficiencies was either relatively stable or increased in 31 states.”
From July 2000 through January 2002, 40 states cited a smaller percentage
of homes with such serious deficiencies, while only 9 states and the
District of Columbia cited a larger proportion of homes with such
deficiencies.” Despite these changes, there is still considerable variation in
the proportion of homes cited for serious deficiencies, ranging from about
7 percent in Wisconsin to about 50 percent in Connecticut. Appendix I
provides trend data on the percentage of nursing homes cited for serious
deficiencies for all 50 states and the District of Columbia.

Table 2 shows the recent change in actual harm and immediate jeopardy
deficiencies for states that surveyed at least 100 nursing homes.”
Specifically:

Twenty-five states had a b percentage point or greater decrease in the
proportion of homes identified with actual harm or immediate jeopardy.
For over two-thirds of these states, the decrease in serious deficiencies
was greater than 10 percentage points. Seven states—Arizona, Alabama,

“"We analyzed OSCAR data for surveys performed from January 1, 1999, through July 10,
2000, and from July 11, 2000, through January 31, 2002 and entered into OSCAR as of June
24, 2002 See app. I for our lete scope and Our analysis considered only
standard surveys. In commenting on a draft of this report, Missouri stated that our findings
would have shovm that quahty had remamed “faxrly stable” had we mduded actual harm
and d during i in our
analysis in ta.ble 2. However, we found that both nationally and in Missouri, the proportion
of homes cited for actual harm or nmmedlate Jjeopardy showed a similar decline even when

int surveys were

*The two earlier time periods we d are for surveys conducted from Janvary 1, 1997,
through June 30, 1998, and from January 1, 1999, through July 10, 2000. See 11.S. General
Accounting Office, Nursing Homes: Sustained Efforts Are Essential to Realize Potential
of the Quality Initiatives, GAO/HEHS-00-187 (Washington, D.C.: Sept. 28, 2000).

*The proportion of nursing homes in Utah cited with serious deficiencies remained the
same between the two time periods.

"We excluded Alaska, Delaware, the District of Columbia, Hawaii, Idaho, Nevada, New
Hampshire, New Mexico, North Dakota, Rhode Island, Utah, Vermont, and Wyoming from
this analysis because fewer than 100 homes were surveyed and even a small increase or
decrease in the number of homes with serious deficiencies in such states produces a
relatively large percentage point change.
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California, Michigan, Indiana, Pennsylvania, and Washington—
experienced declines of 15 percentage points or more.

+ Two states, South Dakota and Colorado, experienced an increase of 5
percentage points or greater in the proportion of homes with actual harm
or immediate jeopardy deficiencies (6.6 and 10.8, respectively).

» The remaining 11 states were relatively stable—experiencing
approximately a 4 percentage point change or less.

Table 2; Change in the Percentage of Nursing Homes Cited for Actual Harm or immediate Jeopardy during State Standard
Surveys between the periods January 1, 1998, through July 10, 2000, and July 11, 2000, through January 31, 2002, by State

Percentage of homes with actual
harm or imr_nediatg jeopardy

Number of homes
surveyed Percentage point
_State’ (7/00-1/02) 1/99-7/00 7/00-1/02 difference’_
Decrease of 5 p points or greater
Arizona 147 338 88 -25.0
Alabama - 228 422 18.4 238
Pennsylvania 764 322 116 -20.6
California 1,348 29.1 9.3 -19.9
573 45.3 26.2 -19.1
Michigan 441 42.1 24.7 -17.4
275 54.1 385 -15.8
152 47.5 33.6 -13.9
) 881 29.3 15.4 -139
_Mississippi - B 219 332 19.6 135
_Minnesota 431 317 18.8 -12.9
_Montana 103 375 252 .-123
_Missouri 569 223 102 -12.1
_South Carolina 180 287 17.8 -10.8
North Carolina. 418 40.8 301 -10.7
Arkansas 267 377 27.3 -10.4
_Massachusetts 512 33.0 229 -10.2
jowa 494 18.3 99 9.4
T 377 26,0 16.7 -9.3
Nation 17,149 29.3 20.5 8.8
Virginia 285 199 1.6 -8.3
_Kansas 400 37.1 29.0 -8.1
Nebraska 243 26.0 18.9 -7.1
Wisconsin 421 14.0 7.1 -6.9
Maryland 248 256 202 55
Ohlo 1,029 29.0 237 5.3
7Change of less than § percentage points
_Kentucky 308 28.8 25.2 37
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Percentage of homes with actual
harm or immediate jeopardy

deficiencies
Number of homes
surveyed Percentage point
State" {7100-1/02) 1188-7/00 7/00-1/02 difference”
New Jersey 366 245 224 21
Georgia 370 228 205 -2.0
West Virginia. 143 156 140 -1.7
Texas 1,275 26.9 255 1.8
Florida 742 208 20.1 0.8
Maine 124 10.3 8.7 -0.6
New York 871 32 323 0.2
Connecticut 259 48.5 49.4 09
Louisiana 367 198 234 35
_Oklahoma 394 16.7 208 39
of5p ge points or greater

South Dakota 114 24.1 30.7 88
Colorado 225 154 262 10.8

Source: GAO analysis of OSCAR data as of June 24, 2002

“Inchudes only those states in which 100 or more homes were surveyed since July 2000.

*Differences are based on numbers before rounding.

States offered several explanations for the declines in actual harm and
immediate jeopardy deficiencies, including (1) changing guidance from
CMS regional offices as to what constitutes actual harm, (2) hiring
additional staff, and (3) surveyors failing to properly identify actual harm
deficiencies.

Federal Comparative
Surveys Show Decreased
Variance with State Survey
Findings, but
Understatement of Actual
Harm Deficiencies
Continued

Our analysis of federal corparative surveys conducted nationwide prior to
and since June 2000 showed a decreased variance between federal and
state survey findings (see app. I for a description of our scope and
methodology). For comparative surveys completed from October 1998
through May 2000, federal surveyors found actual harm or higher-level
deficiencies in 34 percent of homes where state surveyors had found no
such deficiencies, compared to 22 percent for comparative surveys
completed from June 2000 through February 2002. In addition, while
federal surveyors found more serious care problems than state surveyors
on 70 percent of the earlier comparative surveys, this percentage declined
to 60 percent for the more recent surveys.

Despite the decline in understatement of actuat harm deficiencies from 34
percent to 22 percent, the magnitude of the state surveyors’
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understatement of quality problems remains an issue. For example, from
June 2000 through February 2002, federal surveyors found at least one
actual harm or immediate jeopardy quality-of-care deficiency in 16 of the
85 homes (19 percent) that the states had found to be free of deficiencies.
For example, federal surveyors found that 1 of the 16 homes failed to
prevent pressure sores, failed to consistently monitor pressure sores when
they did develop, and failed to notify the physician promptly so that proper
treatment could be started. The federal surveyors who conducted the
comparative survey of this nursing home noted in the file that a lack of
consistent monitoring of pressure sores existed at the home during the
time of the state’s survey and that the state surveyors should have found
the deficiency.

Several states that reviewed a draft of this report questioned the value of
federal comparative surveys because of their timing. Arizona noted that
comparative surveys do not have to begin until up to 2 months after the
state's survey, and Iowa and Virginia officials said they might occur so
long after the state’s survey that conditions in the home may have
significantly changed. Although legislation requires comparative surveys
to begin within 2 months of the state’s survey, CMS is continuing to make
progress in reducing the timeframe between the state and the comparative
survey. Based on our earlier recommendation that comparative surveys
begin as soon after the state’s survey as possible, CMS instructed the
regions to begin these surveys no later than one month following the
state’s survey, and the average time between surveys nationally has
decreased from 33 calendar days in 1999 to about 26 calendar days for
surveys conducted from June 2000 through February 2002.*

Quality-of-Care Problems
Were Understated in
Homes with a History of
Problems

Even with the reported decline in serious deficiencies, an unacceptably
high number of nursing homes—one in five nationwide—still had actual
harm or immediate jeopardy deficiencies. Moreover, we found widespread
understatement of actual harm deficiencies in a sample of surveys we
reviewed that were conducted since July 2000 at homes with a history of
harming residents (see app. I for a description of our methodology in
selecting this saraple). In 39 percent of the 76 survey reports we reviewed,
we found sufficient evidence to conclude that deficiencies cited at a lower
level (generally, potential for more than minimal harm, D or E) should

B1.S. General Accounting Office, Nursing Homes: Enhanced HCFA Oversight of State
Programs Would Better Ensure Quality, GAO/HEHS-00-6 (Washington, D.C.: Nov. 4, 1999).
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have been cited at the level of actual harm or higher (G level or higher on
CMS's scope and severity grid). We were unable to assess whether the
scope and severity of other deficiencies in our sample of surveys were also
understated because of weaknesses in the investigations conducted by
surveyors and in the adequacy with which they documented those
deficiencies.

Of the surveys we reviewed, 30 (39 percent) contained sufficient evidence
for us to conclude that deficiencies cited at the D and E level should have
been cited as at least actual harm because a deficient practice was
identified and linked to documented actual harm involving at least one
resident (see table 3). These 30 survey reports depicted examples of actual
harm, including serious, avoidable pressure sores; severe weight loss; and
multiple falls resulting in broken bones and other injuries (see app. I for
abstracts of these 30 survey reports). The following example illustrates
understated actual harm involving the failure to provide necessary care
and services. A nurse at one facility noted a large area of bruising and
swelling on an 89-year-old resident’s chest. Nothing further was done to
explore this injury until 11 days later when the resident began to
experience shoritness of breath and diminished breath sounds. Then a
chest x ray was taken, revealing that the resident had sustained two
fractured ribs and fluid had accumulated in the resident’s left lung. A
facility investigation determined that the resident had been injured by a lift
used to transfer the resident to and from the bed. It was clear from the
surveyor’s information that the facility failed to take appropriate action to
assess and provide the necessary care until the resident developed serious
symptoms of chest trauma. Nevertheless, the surveyor concluded that
there was no actual harm and cited a D-level deficiency-—potential for
more than minimal harm.
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Table 3: Incidence of Underreported Actual Harm Deficiencies in Surveys GAO
Reviewed

Number of surveys
in which GAC  Number of G-level
Number of surveys identified G-level  deficiencies GAO
_State from state deficiencies identified
Alabama 8 2 2
Arizona 3 1 2

California 22 13

towa 7 5
Maryland 3 1 1
Minnesota 5 0 0
ississippi 1 0 0
Missouri 4 1 1
N 4 2 2
Pennsylvania il 2 3
South Carolina 1 o 0
Virginia 7 3 4
West Virginia 1 0 0
Wisconsin 1 0 "]
Total 76 30 39

Source: GAO analysis of state surveys.

Note: We reviewed surveys where state surveyors had cited deficiencies at the D or E level {potential
for more than minimal harm) in one or more of four quality-of-care areas (see app. |, table €). We
reviewed aff such deficiencies to determine if, in our judgment, the deficiencies shoutd have been
cited at the G level or higher {actual harm).

State survey agency officials in Alabama, California, Iowa, and Nebraska
told us that surveyors had originally cited G-level deficiencies in 10 of the
surveys we reviewed, but that the deficiencies had been reduced to the D
level during the states’ reviews because of inadequate surveyor
documentation. We concluded that 5 of the 10 surveys did contain
adequate documentation to support actual harm because there was a clear
link between the deficient facility practice and the documented harm to a
resident. For example, the survey managers in one state changeda G-to a
D-level deficiency because the surveyor only cited one source of evidence
to support the deficiency—nurses’ notes in the residents’ medical
records.” According to the surveyor, a resident with dementia,
experiencing long- and short-term memory problers, fell 11 times and

“Istructions from the state’s CMS regional office suggest, but do not require, the use of
more than one source of information to support a deficiency.
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sustained a fractured wrist, three fractured ribs, and numerous bruises,
abrasions, and skin tears. According to the notes of facility nurses, a
personal alarm unit was in place as a safety device to prevent falls. The
surveyor found that the facility had (1) failed to provide adequate
interventions to prevent accidents and (2) continued to use the alarm unit
even though it did not prevent any of the falls. The medical record
documentation of these events was extensive and, in our judgment, was
sufficient evidence of a deficiency that resulted in actual harm to the
resident.

In many of the 76 surveys we reviewed, including surveys in which we
found no D- or E-level deficiencies that would appear to meet the criteria
for actual harm deficiencies, we identified serious investigation or
documentation weaknesses that could further contribute to the
understateraent of serious deficiencies in nursing homes. In some cases,
the survey did not clearly describe the elements of the deficient practice,
such as whether the resident developed a pressure sore in the facility or
what the facility did to prevent the development of a facility-acquired
pressure sore. In other cases, the survey omitted critical facts, such as
whether a pressure sore had worsened or the size of the pressure sore.

Weaknesses Persist in
State Survey,
Complaint, and
Enforcement
Activities

Widespread weaknesses persist in state survey, complaint investigation,
and enforcement activities despite increased attention to these issues in
recent years. Several factors at the state level contribute to the
understatement of serious quality-of-care problems, including poor
investigation and documentation of deficiencies, the absence of adequate
quality assurance processes, and a large number of inexperienced
surveyors in some states due to high attrition or hiring limitations. In
addition, our analysis of OSCAR data indicated that the timing of a
significant proportion of state surveys remained predictable, aliowing
homes to conceal problems if they choose to do so. Many states’ complaint
investigation policies and procedures were still inadequate to provide
intended protections. For example, many states do not investigate all
complaints identified as alleging actual harm in a timely manner, a
problem some states attributed to insufficient staff and an increase in the
number of complaints. Although HCFA strengthened its enforcement
policy by requiring state survey agencies, beginning in Janary 2000, to
refer for immediate sanction homes that had a pattern of harming
residents, we found that many states did not fully comply with this new
requirement. States failed to refer a substantial number of homes for
sanction, significantly undermining the policy’s intended deterrent effect.
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Investigation Weaknesses
and Other Factors
Contribute to
Underreporting of Care
Problems

Investigation and
Documentation Weaknesses

CMS and state officials identified several factors that they believe
contribute to state surveys continuing to miss significant care problers.
These weaknesses persist, in part, because many states lack adequate
quality assurance processes to ensure that deficiencies identified by
surveyors are appropriately classified. According to officials we
interviewed, the large number of inexperienced surveyors in some states
due to high attrition has also had a negative impact on the quality of state
surveys and investigations. Our analysis of OSCAR data also indicated that
nursing homes could conceal problems if they choose to do so because a
significant proportion of current state surveys remain predictable.

Consistent with the investigation and documentation weaknesses we
found in our review of a sample of survey reports from homes with a
history of actual harm deficiencies, CMS officials told us that their own
activities had identified similar problems that could contribute to an
understatement of serious deficiencies at nursing homes.

CMS reviews of state survey reports during fiscal year 2001 demonstrated
weaknesses in a majority of states, including: (1) inadequate investigation
and documentation of a poor outcome, such as reviewing available
records to help identify when a pressure sore was first observed and how
it changed over time, (2) failure to specifically identify the deficient
practice that contributed to a poor outcome, or (3) understatement of the
seriousness of a deficiency, such as citing a deficiency at the D level
(potential for actual harm) when there was sufficient evidence in the
survey report to cite the deficiency at the G level (actual harm).

State survey agency officials expressed confusion about the definition of
“actual harm” and “immediate jeopardy,” suggesting that such confusion
contributes to the variability in state deficiency trends. For example,
officials in one state told us that, in their view, residents must experience
functional impairment for state surveyors to cite an actual harm
deficiency, an interpretation that CMS officials told us was incorrect.
Under such a definition, repeated falls that resulted in bruises, cuts, and
painful skin tears would not be cited as actual harm, even if the facility
failed to assess the resident for measures to prevent falls.

CMS officials also told us that, contrary to federal guidance, state
surveyors in at least one state did not cite all identified deficiencies but
rather brought them to the homes’ attention with the expectation that the
deficiencies would be corrected. CMS officials told us that they identified
the problem by asking state officials about the unusually high number of
homes with no deficiencies on their standard surveys.
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Inadequate Quality Assurance
Processes

Inexperienced State Surveyors

Some state officials told us that considerable staff resources are devoted
to scrutinizing the support for actual harm and higher-level deficiencies
that could lead to the imposition of a sanction. While most of the 16 states
we contacted had quality assurance processes to review deficiencies cited
at the actual harm level and higher, half did not have such processes to
help ensure that the scope and severity of less serious deficiencies were
not understated.” State officials generally told us that they lacked the staff
and time to review deficiencies that did not involve actual harm or
immediate jeopardy, but some states have established such programs. For
example, Maryland established a technical assistance unit in early 2001 to
review a sample of survey reports; the review looks at all deficiencies—
not just those involving actual harm or immediate jeopardy. A Maryland
official told us that she had the resources to do so because the state
legislature authorized a substantial increase in the number of surveyors in
1999. However, staff cutbacks in late 2002 due to the state’s budget crisis
have resulted in the reviews being less systematic than originatly planned.
In Colorado, two long-term-care supervisors reviewed all 1,351
deficiencies cited in fiscal year 2001. Maryland and Colorado officials told
us that the reviews have identified shortcomings in the investigation and
documentation of deficiencies, such as the failure to interview residents or
the classification of deficiencies as process issues when they actually
involved quality of care. The reviews, we were told, provide an
opportunity for surveyer feedback or training that iraproves the quality
and consistency of future surveys.

State officials cited the limited experience level of state surveyors as a
factor contributing to the variability in citing actual harm or higher-level
deficiencies and the understatement of such deficiencies. Data we
obtained frorm 42 state survey agencies in July 2002 revealed the
magnitude of the problem: in 11 states, 50 percent or more of surveyors
had 2-years’ experience or less; in another 13 states, from 30 percent to 48
percent of surveyors had similarly limited experience (see app. IV). For
example, Alabama’s and Louisiana's recent annual attrition rates were 29
percent and 18 percent, respectively, and, as a result, almost half of the
surveyors in both states had been on the job for 2 years or less. In
California and Maryland--—states that hired a significant number of new
surveyors since 2000—52 percent and 70 percent of surveyors,

®Officials explained the focus on actual harm or higher-level deficiencies by noting that the
p fal for sanctions i d the likelihood that the deficiencies would be d
by the nursing home and perhaps appealed in an administrative hearing.
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Predictable Surveys

respectively, had less than 2 years of on-the-job experience.” According to
CMS regional office and state officials, the first year for a new surveyor is
essentially a period of training and low productivity, and it takes as long as
3 years for a surveyor to gain sufficient knowledge, experience, and
confidence to perform the job well. High staff turnover was attributed, in
part, to low salaries for RN surveyors—salaries that may not be
competitive with other employment opportunities for nurses. Overall, 20
of the 42 states that responded to our inquiry indicated that they believed
nurse surveyor salaries were not competitive (see app. IV). Officials in
several states also told us that the combination of low starting salaries and
a highly competitive market forced them to hire less qualified candidates
with less breadth of experience.

Even though HCFA directed states, beginning January 1, 1999, to avoid
scheduling a nursing home'’s survey for the same month of the year as its
previous survey, over one-third of state surveys remain predictable, Our
analysis demonstrated little change in the proportion of predictabie
nursing hore surveys. Predictable surveys can allow quality-of-care
problems to go undetected because homes, if they choose to do so, may
conceal problems.” We recommended in 1998 that HCFA segment the
standard survey into more than one review throughout the year,
simultaneously increasing state surveyor presence in nursing homes and
decreasing survey predictability. Although HCFA disagreed with
segmenting the survey, it did recognize the need to reduce predictability.

Our analysis of OSCAR data demonstrated that, on average, the timing of
84 percent of current surveys nationwide could have been predicted by
nursing homes, a slight reduction from the prior surveys when about 38
percent of ail surveys were predictable. The predictability of current
surveys ranged from 83 percent in Alabama to 10 percent in Michigan (see
app. V for data on all 50 states and the District of Columbia), In 34 states,
25 percent to 50 percent of current surveys were predictable, as shown in

#as of July 2002, both states had vacant surveyor positions and a surveyor hiring freeze.

2In commenting on a draft of this report, Arizona disagreed with the significance we
attribute to survey predictability, questioning whether poor homes waould, or even could,
hide problems if they knew a survey was imminent. However, advocates and family
rembers have told us that 2 home that operates with too few staff could temporarily
augment its staff during the expected period of a survey in order to mask an otherwise
serious deficiency-—a common practice based on advocates' own observations.
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table 4. In 9 states, more than 50 percent of current surveys were
predictable.”

Table 4: Predictability of Nursing Home Surveys

Percentage of predictable surveys* Number of states®
More than 50 percent g
_25 percent to 50 percent 34
Less than 25 percent 8

Source: GAQ anaiysis of DSCAR dana as of Aprt 9, 2002

"We considered surveys to be predictable if (1) homes were surveyed within 15 days of the 1-year
anniversary of their prior surveys, or (2) homes were surveyed within 1 month of the maximum 15-
month interval between standard surveys.

“Includes the District of Columbia.

Many State Complaint
Investigation Systems Still
Have Timeliness Problems
and Other Weaknesses

Most state agencies did not investigate serious complaints filed against
nursing homes within required time frames, and practices for investigating
complaints in many states may not be as effective as they could be. A CMS
review of states’ timeliness in investigating complaints alleging harm to
residents revealed that most states did not investigate all such complaints
within 10 days, as CMS requires. Additionally, a CMS-sponsored study of
complaint practices in 47 states raised concerns about state approaches to
accepting and investigating complaints.

Until March 1999, states could set their own complaint investigation time
frames, except that they were required to investigate within 2 workdays all
complaints alleging immediate jeopardy conditions. In March 1999, we
reported that inadequate complaint intake and investigation practices in
states we reviewed had too often resulted in extensive delays in
investigating serious complaints.™ As a result of our findings, HCFA began
requiring states to investigate complaints that allege actual harm, but do

“We considered surveys to be predictable if (1) homes were surveyed within 15 days of the
1-year anniversary of their prior surveys (13 percent of homes, nationally) or (2) homes
were surveyed within 1 month of the i 15 th interval bety dard
surveys (21 percent of homes, nationally). Because homes know the maximum allowable
interval between surveys, those whose prior surveys were conducted 14 or 15 months
earlier are aware that they are likely to be surveyed soon.

®11.8. General Accounting Office, Nursing Homes: Complaint Investigation Processes
Often Inadeguate to Protect Residents, GAO/HEHS-89-80 (Washington, D.C.: Mar. 22, 1999).
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not rise to the level of immediate jeopardy, within 10 workdays.” CMS's
2001 review of a sample of complaints in all states demonstrated that
many states were not complying with these requirements. Specifically, 12
states were not investigating all immediate jeopardy complaints within the
required 2 workdays, and 42 states were not complying with the
requirement to investigate actual harm complaints within 10 days.” The
agency also found that the triaging of complaints to determine how quickly
each complaint should be investigated was inadequate in many states.

‘The extent to which states did not meet the 2-day and 10-day investigation
requirernents varied considerably. Officials from 12 of the 16 states we
contacted indicated that they were unable to investigate complaints on
time because of staff shortages. Oklahorna investigated only 3 of the 21
immediate jeopardy complaints that CMS sampled within the required 2-
day period and none of 14 sampled actual harm complaints in 10 days.
Oklahoma officials attributed this timeliness problem to staff shortages
and a surge in the number of complaints received in 2000, from about 5 per
day to about 35. The rising volume of complaints is a particular problem
for California, which receives about 10,000 complaints annually, and had a
20 percent increase in complaints from January 2001 through July 2002.
State officials told us that California law requires all complaints alleging
immediate jeopardy to a resident to be investigated within 24 hours and all
others to be investigated within 10 days, and that the increase in the
number of complaints requires an additional 32 surveyor positions.” CMS
regional officials told us that the vast majority of California complaints
were investigated within 10 days. However, the 2001 review also showed
that about 9 percent of the state’s standard surveys were conducted late.”
Both CMS and California officials indicated that the priority the state
attaches to investigating complaints affected survey timeliness. Officials

®In some states, the 10-day i g the time frame in which
complaints alleging potential actual harm must be investigated. For instance, prior to
HCFA's change, such ints were tobei i d within 30 days in

Michigan and 60 days in Tennessee.

*Staff from each of CMS’s regional offices reviewed a 10 percent random sample of
complaint files {maximum of 40 files) in each state.

*"According to a state official, a hiring freeze precluded increasing the number of surveyors.
*Because CMS based its analysis of timeliness only on nursing homes that actually were
surveyed during fiscal year 2001—and not on all homes in the state—the 9 percent figure is

understated. Cur analysis of all homes indicated that about 12 percent of the state’s homes
were not surveyed within the required time frame.

Page 23 GAO-03.561 Nursing Home Quality



154

from Washington told us that their practice of investigating facility self-
reported incidents led to their not meeting the 10-day requirement on all
complaints that CMS reviewed. Washington investigated 18 of 20 sampled
actual harm complaints on ti issing the 10-day requirement for the
other two by 2 days and 4 days, respectively. Washington officials pointed
out that the two complaints not investigated within 10 days were facility
self-reported incidents and commented that many other states do not even
require investigation of such incidents. Thus, in these other states, such
incidents would not even have been included in CMS’s review.

In its review of state complaint files, CMS also evaluated whether states
had appropriately triaged complaints—that is, determined how quickly
each complaint should be investigated. Most of the regions told us that one
or more of their states had difficulty determining the investigation priority
for complaints. In an extreme case, a regional office discovered that one of
its states was prioritizing its complaints on the basis of staff availability
rather than on the seriousness of the complaints. Several regions indicated
that some states improperly assigned complaints to categories that
permitted longer investigation time frames, and one region indicated that
triaging difficulties involved state personnel not collecting enough
information from the complainant to make a proper decision. Officials
from some of the 16 state survey agencies we contacted indicated that
HCFA’s 1999 guidance to states on what constitutes an actual harm
complaint was unclear and confusing.

In an effort to improve state responsiveness to complaints, HCFA hired a
contractor in 1999 to assess and recommend improvements to state
complaint practices. The study identified significant problems with states’
complaint processes, including complaint intake activities, investigation
procedures, and complaint substantiation practices.” For example, the
report noted that 15 states did not have toli-free hotlines for the public to
file complaints. In our earlier reports, we noted that the process of filinga
complaint should not place an unnecessary burden on a complainant and
that an easy-to-use complaint process should include a toll-free number
that permits the complainant to leave a recorded message when state staff

®Center for Health Systems Research and Analysis at the University of Wisconsin,
Madison, Final Report: Ct i Yo nent Project, prepared for CMS, June 3, 2002,
The report is based on a questionnaire sent to the 50 states, the District of Columbia,
Puerto Rico, and CMS’s 10 regional offices. Three states did not respond to the
questionnaire. The report treated the District of Columbia and Puerto Rico as states.
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are unavailable.” Table 5 summarizes major findings from the contractor’s
report to CMS.

Table 5: Key Findings of Report to CMS on State Complai igation P
_Finding Description

States vary in the ease with  Thirty-four states indicated that they provide toii-free

which the public can file a hatlines for the public to file complaints. Twenty-nine of

complaint. the 34 states indicated that they operate their hotlines 24
hours a day, 7 days a week, and 5 said their hotlines
were during i hours, Nil states
had no provisions or plans to handie non-English
speaking complainants,

“States need to improve their  States need to better triage their complaints and decide

complaint intake and triaging which complaints should be referred to other agencies for

systems. investigation. They should aiso improve procedures for
merging complaints with ongoing survey activities at a
nursing home. More consistency is needed in handling
facility self-reported incidents,

State survey staffs that States should use staff dedicated to investigating
conduct complaint intake complaints to improve the quality of investigations. This
and investigation often have  might include assigning responsibility for a state's total
additional duties. complaint systemn to a single complaint supervisor or

coordinator and also may require more careful hiring

Investigation procedures States do not use all aval!ab)e data when prepanng for a

vary across states, compiaint investigation. There is little ong
states regarding how many resident records should be
suled dunng a complaint investigation.”

Compl plaint training and periodic refresher

training is needed. trammg on complaint intake, triaging, and investigation
technigues are needed to improve the quality of

complaint investigations.
Resolution of complaints s~ States have deveioped varymg criteria for determmmg
inconsistent across states. what i plaint and varymg
for icating the results of ir ne

to complainants. Twenty-two states could not indicate
how long it takes them to provide the results of an
investigation to the complainant, and at least four states
do not inform the complainant of the resuits.

Not all states have Twenty states indicated that they could track the status of

comprehensive complaint complaints and produce summary reports.

tracking systems, and CMS

fracking systems are not up-

to-date or user friendly.”

¥gee GAO/HEHS-99-80 and U.S. General Accounting Office, Medicare Home Health
Agencies: Weaknesses in Federal and State Oversight Mask Potential Quality Issues,
GAO-02-382 (Washington, D.C.: July 18, 2002).
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Note: GAD analysis of information from Center for Health Systems Research and Analysis at the
University of Wisconsin, Madison, Final Report: Complaint improvement Project, prepared for CMS,
June 3, 2002

*In 1999, we reported that HCFA had not provided states with guidance on when to expand a
complaint review beyond the residents who were the subject of the original complaint. See
GAO/HEHS-93-80.

*CMS is planning to i anew int tracking system nationwide that should address this
shortcoming.

States Did Not Refer a
Substantial Number of
Nursing Homes to CMS for
Immediate Sanctions

State survey agencies did not refer 711 cases in which nursing homes were
found to have a pattern of harming residents to CMS for immediate
sanction as required by CMS policy.” Our earlier work found that nursing
homes tended to “yo-yo” in and out of compliance, in part because HCFA
rarely imposed sanctions on homes with a pattern of deficiencies that
harmed residents.” In response, the agency required that homes found to
have harmed residents on successive standard surveys be referred to it for
immediate sanction,” Most states did not refer at least some cases that
should have been referred under this policy.” Figure 1 shows the results of
our analysis for the four states—Massachusetts, New York, Pennsylvania,
and Texas—with the greatest numbers of cases that should have been

:"Using CMS data, we identified 1,334 cases that appeared to meet the criteria for
immediate sanctions but that did not appear to have been referred to CMS by states. (See
app. I for a description of our methodology.) We use the term “cases” rather than “nursing
homes” because some nursing homes had raultiple referrals for immediate sanctions. At
our request, CMS reviewed most of these cases and deterrained that 711 {62 percent of
those CMS reviewed) should have been-—-but were not—referred for immediate sanction.
CMS did not analyze 155 of the cases we asked it to examine and was unable to determine
the status of an additional 30 cases.

“See GAO/HEHS-99-46.

S This policy was implemented in two stages, and our analysis focused on implementation
of the second stage in January 2000. Beginning in September 1898, HCFA required states to
refer homes that had a pattern of harming a significant number of residents or placed
residents at high risk of death or serious injury (H-level deficiencies and above on CMS’s
scope and severity grid). Effective January 14, 2000, HCFA expanded this policy by
requiring state survey ies to refer for i di ion homes that had harmed
residents—G-level deficiencies on the agency's scope and severity grid—on successive
surveys. States are now required to deny a grace period to homes that are assessed one or
more deficiencies at the actual harm level or above (G-L on CMS's scope and severity grid)
in each of two surveys within a survey cycle. A survey cycle is two successive standard
surveys and any intervening survey, such as a complaint investigation.

*We found that states did refer 4,310 cases over a 27-month period. See app. VI fora
summary of all 3 that were irpl d, including the amount of civil money
penalties (CMPs) by state.
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referred and for the nation (see app. VII for information on all states).
These four states accounted for 55 percent of the 711 cases.

ettt A A o A oA
Figure 1: Four States with the Greatest Number of Cases that Should Have Been Referred for immediate Sanctions, January

14, 2000, through March 28, 2002

Massachusetts

Pennaylvania

1711
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Nation

Source: GAO art OMS analysis of OSCAR and enforcement data

300 400 500 800 5000

-~
Cases that should have been referred and were not

Cases that were referred

CMS did not determine if cases should have been referred

Note: Analysis includes cases entered in CMS's enforcement database by March 28, 2002,

“According to a Dallas regionai office official, Texas referred most of the 423 cases because the
nursing homes had a "poor enforcement history.” not because of repeat harm levet deficiencies.
However, based on other information, the region coded these cases as requiring immediate sanction.

State and CMS officials identified several reasons why state agencies failed
to forward cases to CMS for immediate sanction, including (1) an initial
misunderstanding of the policy on the part of some states and regions, (2)
poor state systems for monitoring the survey history of homes to identify
those meeting the criteria for referral for immediate sanction, and (3)
actions, by two states, that were at variance with CMS policy. First,
officials from some states—and some CMS regional officials as well—told
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us that they did not initially fully understand the criteria for referring
homes for immediate sanction.” For example, several states and CMS
regional offices reported that they did not understand that CMS required
states to look back before the January 2000 policy implementation date to
determine if there was an earlier survey with an actual-harm-level
deficiency. The look-back requirement was specifically addressed in a
February 10, 2000, CMS policy clarification specifying that state agencies
were to consider the home’s survey history before the January 14, 2000,
implementation date in determining if a home met the criteria for
immediate referral for sanction. However, officials in one region told us
that they had instructed three of four states not to look back before the
January 2000 implementation date of the policy. Two other regional offices
told us that CMS policy did not require the state to look back before
January 2000 for earlier surveys, Officials at another regional office did not
recall the look-back policy at the time we talked to them in mid-2002, and
‘were not sure what advice they had given their states when the policy was
first implemented.

Second, some state survey agencies told us that their managers
responsible for enforcerment did not have an adequate methodology for
checking the survey history of homes to identify those meeting the criteria.
Some states said that their relied on 1 sy , which are
less accurate and sometimes failed to identify cases that should have been
referred. Officials in one state told us that its district offices had no
consistent procedure for checking the survey history of homes. An official
in another state told us that some cases were not referred because time
lags in reporting some surveys meant that an earlier survey--such as a
complaint survey—with an actual harm deficiency might not have been
entered in the state’s tracking system until after a later survey that also
found harm-level deficiencies.

Third, two states did not implement CMS’s expanded policy on immediate
sanctions. New York was in direct conflict with CMS policy. Although CMS
policy calls for state referrals to CMS regardless of the type of deficiency,

*Arizona’s corments on a draft of this report indicated that eight of the nine cases not
referred for immediate sanction were during the period January through October 2000
when the state was struggling with various interpretations of CMS’s new requirement.
Similarly, Missouri officials indicated in their comments that the majority of cases they did
not refer occurred during the initial stages of the new policy, which Missouri believes was
“complicated, at best.” Missouri officials added that the nurnber of missed cases
significantly declined as the state gained a better understanding of the policy.
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a state agency official told us that the state only referred a home to CMS
for immediate sanction if both actual harm citations were for the exact
same deficiency.” A CMS official indicated that New York began
complying with the policy in September 2002.% Texas, the second state,
did not implement the CMS policy statewide until July 2002, when it
received our inquiry about the cases not referred for immediate sanction.
In the interim from January 2000 through July 2002, three of Texas’s 11
district offices specifically requested from state survey agency officials,
and were granted, permission to implement the policy.

CMS Oversight of
State Survey
Activities Requires
Further Strengthening

While CMS has increased its oversight of state survey and complaint
activities and instituted a more systematic oversight process by initiating
annual state performance reviews, CMS officials acknowledged that the
effectiveness of the reviews could be improved. In particular, CMS
officials told us that for the initial state performance review in fiscal year
2001, they lacked the capability to systematically distinguish between
minor lapses identified during the reviews and more serious problems that
require intervention. CMS oversight is also hampered by continuing
limitations in OSCAR data, the inability or reluctance of some CMS regions
to use such data to monitor state activities, and inadequate oversight of
certain areas, such as survey predictability and state referral of homes for
immediate enforcement actions. CMS has restructured regional office
responsibilities to improve the consistency of federal oversight and plans
to further strengthen oversight by increasing the number of federal
comparative surveys. However, three federal initiatives critical to reducing
the subjectivity evident in the current survey process and the investigation
of complaints have been delayed.

*This New York state official told us that the state believed it was in complance with
CMS's policy because it imposed one of two minor federal sanctions and a state civil
‘money penalty on all consecutive G-level cases. This state official also indicated that state
fines were iraposed in place of federal civil money penalties in all cases. (The maximum
state fine is $2,000 per violation, lower than the federal maximum of $10,0600 per instance
or per day of nancompliance.) However, when we discussed this explanation with officials
in the CMS central office, they disagreed that the state was in compliance.

In commenting on a draft of our report, New York officials indicated that their initial
failure to refer nursing homes for immediate sanctions was based on their
misinterpretation of the new policy and not on a deliberate refusal to implement it. They
also indi that their p d are now i with the federal policy.
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CMS Reviews of State
Performance Have
Identified Areas for
Improvement

In the first of what is planned as an annual process, CMS’s 10 regional
offices reviewed states’ fiscal year 2001 performance for seven standards
to determine how well states met their nursing home survey
responsibilities (see app. VI for a description of the seven standards).®
This enhanced oversight of state survey agency performance responds to
our prior recornmendations. In 1999, we reported that HCFA’s oversight of
state efforts had limitations preventing it from developing accurate and
reliable assessments of state performance.® HCFA regional office policies,
practices, and oversight had been inconsistent, a reflection of coordination
problems between HCFA’s central office and its regional staffs. In
important areas, such as the adequacy of surveyors’ findings and
complaint investigations, HCFA relied on states to evaluate their own
performance and report their findings to HCFA. Although OSCAR data
were available to HCFA for monitoring state performance, they were
infrequently used, and neither the states nor HCFA’s regional offices were
held accountable for failing to meet or enforce established performance
standards.

To promote consistent application of the standards across the 10 regions,
the agency developed detailed guidance for measuring each standard,
including the method of evaluation, the data sources to be used, and the
criteria for determining whether a state met a standard. Only two states
met each of the five standards we reviewed and many did not meet several
standards. Appendix IX identifies the standards we analyzed and the
results of CMS's review of these standards. During the 2001 review, CMS
elected not to impose the most serious sanctions available for inadequate
state performance, including reducing federal payments to the state or
initiating action to terminate the state’s agreement, but advised the states
that annual reviews in subsequent years will serve as the basis for such
actions. While imposing no sanctions during the 2001 review, CMS did
require several states to prepare corrective action plans. Each year, CMS
plans to update and improve the standards based on experience gained in
prior years.

*The CMS regions assessed each state’s by (1) reviewing a set of dardized
reports drawn from information contained in CMS's databases and (2) visiting states to
review procedures and to examine a sa.mple of mcords, such as complamt investigation

files. Some reviews, such as i 1 were

perfozmed senuannually, enabhng regonal oﬁce staff to provide midpoint feedback
d to correct any di

PGAOHIEHS-00-6.
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CMS’s State Performance
Standards and Review Had
Shortcomings

Distinctions in State
Performance Were Hard to
Identify

Characterizing its fiscal year 2001 state performance review as a “shakeout
cruise,” CMS is working to address several weaknesses identified during
the reviews, including difficulty in determining if identified problems were
isolated incidents or systemic problems, flawed criteria for evaluating a
critical standard, and inconsistencies in how regional offices conducted
the reviews. In our discussions of the results of the performance reviews
with officials of CMS’s regional offices, it was evident that some regions
had a much better appreciation of the strengths and weaknesses of swrvey
activities in their respective states than was reflected in the state
performance reports. However, this information was not readily available
to CMS's central office. In addition, CMS has not released a summary of
the review to permit easy comparison of the results. For subsequent
reviews, CMS plans to more centrally manage the process to improve
consistency and help ensure that fufure reviews distinguish serious from
minor problems.

CMS officials acknowledged that the first performance review did not
provide adequate information regarding the seriousness of identified
probiems. The agency indicated that it had since revised the performance
standards to enable it to determine the seriousness of the problems
identified. Some regional office summary reports provided insufficient
information to determine whether a state did not meet a particular
standard by a wide or a narrow margin. For example, although California
did not meet the standard to investigate all complaints alleging actual
harm within 10 days, the regional office summary provided no details
about the results. Regional officials told us that they found very few
California complaints that were not investigated within the 10-day
deadline and those that were not were generally investigated by the 13th
day.” Conversely, although the report for Oregon shows that the state met
the 10-day requirement, our discussions with regional officials revealed
that serious shortcomings nevertheless existed in the state’s complaint
investigation practices. * Officials in the Seattle region told us that for
many years Oregon had contracted out investigations of complaints to
local government entities not under the control of the state agency and, as

“’According to CMS regional officials, California state law requires that all compiaints other
than those alleging i diate jeopardy be i i d within 10 days, irrespective of the
seriousness of the allegation.

“CMS's database showed that Oregon conducted only 14 on-site complaint investigations
during fiscal year 2001. Because of this low number, the region reviewed the entire
universe of complaints (instead of a sample), but did not identify the number reviewed in
its report.
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CMS’s Standard for Measuring
States’ Documentation of
Deficiencies Was Flawed

CMS Regions’ Reviews Were
Inconsistent

a result, exercised littie control over the roughly 2,000 complaints the state
receives against nursing homes each year. For instance, under this
arrangement, information about complaint investigations, including
deficiencies identified, was not entered into CMS’s database, Regional
officials told us that the Oregon state agency recently assurmed
responsibility for investigating complaints filed by the public, but that the
local government entities continue to investigate facility self-reported
incidents.

CMS's standard for measuring how well states docureent deficiencies
identified during standard surveys was flawed because it mixed major and
minor issues, blurring the significance of findings. CMS’s protocol required
assessment of 33 items, ranging from the important issue of whether state
surveyors cited deficiencies at the correct scope and severity level to the
less significant issue of whether they used active voice when writing
deficiencies. Because of the complexity of the criteria and concerns about
the consistency of regional office reviews of states’ documentation
practices, CMS decided not to report the results for this standard for 2001.
For the 2002 review, CMS reduced the number of criteria to be assessed
from 33 to 7.% Based on the available evidence of the understatement of
actual harm deficiencies, we believe that suceessful implementation of the
documentation standard in 2002 and future years is critical to help ensure
that deficiencies are cited at the appropriate scope and severity level.

CMS’s regional offices were sometimes inconsistent in how they
conducted their reviews, raising questions about the validity and fairness
of the results. For example:

Although the guidelines for the review indicated that the regional offices
were to assess the timeliness of complaint investigations based on the
state’s prioritization of the coraplaint, officials from one region told us that
they judged timeliness based on their opinion of how the complaint should
have been prioritized.

“CMS's criteria for ing the tion dard in 2002 are (1) the proper
regulation is cited for each deficiency, (2) evidence supports the cited area of
i {3) several required by the relevant regulation for each

deficiency, such as identifying the citation number, are included, (4) the deficient practice
is identified, () the cited severity of each deficiency is accurate, {6) the cited scope of each
deficiency is accurate, and (7) the sources and identifiers in the deficient practice
statement match the sources and identifiers in the findings.
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Performance Standards
Excluded Some Important
Areas

Two regional offices acknowiedged that they did not use clinicians to
review complaint triaging. Officials from two states questioned the
credibility of reviews not conducted by clinicians.

Although one objective of the reviews was to review some immediate
jeopardy complaints in every state, the random samples selected in some
states did not yield such complaints. In such cases, one region indicated
that it specifically selected a few immediate jeopardy complaints outside
the sample while another region did not. To eliminate this inconsistency in
future years, CMS has instructed the regions to expand their sample to
ensure that at least two irnmediate jeopardy complaints are reviewed in
each state.

While sorme regions examined more than the required number of
complaints to assess overall timeliness, one region felt that additional
reviews were unnecessary. For instance, surveyors reviewing California,
which receives thousands of complaints per year, expanded the number of
complaints reviewed beyond the minimum number required because they
felt that the required random sample of 40 complaints did not provide
sufficient information about overall timeliness in the state. To assess
overall timeliness, they visited all but 1 of the state’s 17 district offices to
review complaints. However, surveyors from another CMS region
reviewed only 3 or 4 of the roughly 18 complaints a state received and told
us that additional reviews were unnecessary because the state had already
failed the timeliness criterion based on the few complaints reviewed.
Although the review of 3 or 4 complaints technically met CMS’s sampling
requirement, we believe examination of most or all of the relatively few
remaining complaints would have provided a more complete picture of the
state’s overall timeliness.

While CMS has addressed some of the weaknesses in its 2001 state
performance review by revising the standards and guidance for the 2002
review, including simplifying the criteria for assessing documentation and
requiring regions to assess states’ complaint prioritization efforts
separately from the timeliness issue, the performance standards do not yet
address certain issues that are important for assessing state performance
and that would further strengthen CMS oversight of state survey activities,
These issues include:

Assessing the predictability of state surveys. Although CMS
monitored compliance with its requirernent for state survey agencies to
initiate at least 10 percent of their standard surveys outside normai
working hours to reduce predictability, it did not examine compliance
with its 1999 instructions for states to avoid scheduling a home’s survey
during the same month each year. As shown in app. V, our analysis of CMS
data found that from 10 percent to 31 percent of surveys in 31 states were
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predictable because they were initiated within 15 days of the 1-year
anniversary of the prior survey.

Evaluating states’ compliance with the requirement to refer
nursing homes that have a pattern of harming residents for
immediate sanctions. CMS officials confirmed that there was no
consistent oversight of state agencies’ implementation of this policy.
Several CMS regional offices generally did not know, for example, how
their states were monitoring homes' survey history to detect cases that
should be referred for immediate sanction. CMS could have used the
enforceraent database to determine that New York was not adhering to the
agency’s immediate sanctions policy. During calendar years 2000 and 2001,
New York cited actual harm at a relatively high proportion of its nursing
homes but only referred 19 cases for immediate sanction. Over a
comparable period, New Jersey, a state with far fewer homes and
citations, referred almost three times as many cases.”

Developing better es of the quality of state perfor L in
addition to process measures. Several CMS regional officials believed
that the scope of the state performance standards should address
additional areas of performance, inclading assessing the adequacy of
nursing homes’ plans of correction submitted in response to deficiencies
and the appropri of states’ rece ded enforcement remedies. In
particular, several regions noted that rather than focusing only on the
timeliness of complaint investigations, regions should also assess the
adequacy of the investigation itself, including whether the complaint
should have been substantiated. The introduction of a new CMS complaint
tracking database, discussed below, should enable regions to automate the
review of complaint timeliness, thereby allowing them to focns more
attention on such issues,

Data Limitations and
Inconsistent Use of
Periodic Reports Hamper
Oversight

CMS's oversight of state survey activities is further hampered by
limitations in the data used to develop the 19 periodic reports intended to
assist the regions in monitoring state performance and by the regions’
inconsistent use of the reports.* For instance, CMS’s current corplaint
database does not provide key information about the number of

*While cases referred by states were typically ded in CMS’s a
New York regional official indicated that because of the departure of key staff members,
the region had not entered all cases into the database.

“CMS's central office and the regions have jointly produced the reports since they were

created in 2000. As CMS’s systems become more user-friendly, the regions will be able to
produce them independently.
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complaints each state receives (including facility self-reported incidents)
or the time frame in which each complaint is investigated.” In addition,
officials from one region emphasized to us that information about
complaints provided in the reports did not correspond with CMS's
required complaint investigation time frames. The reports identify the
number of state on-site complaint investigations that took place in three
different time periods—3 days, from 4 to 14 days, and 15 days or more;
however, required time fraraes for complaint investigations are 2 days for
complaints alleging immediate jeopardy and 10 days for those alleging
harm. Additionally, a regional official pointed out that investigations
shown in one of the reports as taking place within 3 days do not
necessarily represent corplaints that the state prioritized as immediate
jeopardy. Despite the problems with these data, however, several regional
offices indicated that the reports could at Jeast serve as a starting point for
discussions with states about their complaint programs and often lead to a
better understanding of state coraplaint activities. CMS indicated that the
deficiencies in complaint data should be addressed by the new automated
complaint tracking system that it is developing for use by all states as part
of the redesign of OSCAR.*

Officials from several regions also told us that the value of some of the

19 periodic reports was unclear, and officials in three regions said they
either lacked the staff expertise or the time to use the reports routinely to
oversee state activities. For exaraple, officials in one region told us that

“As we reported previously, although HCFA standards require states to report information
about complaints, the process for collecting it results in i and i !
information. For exarmple, the form CMS requires states to use to record the results of
complaint investigations was created to record information about a single complaint, but
many states investigate multiple complaints at a nursing home during one on-site visit. As a
result, the timeliness, prioritization, and other important tracking information related to
multiple complaints is reported as though it applies to one complaint. See
GAO/HEHS-99-80.

“CMS planned to implement the new system, known as the ASPEN Complaint Tracking
System, or ACTS, nationwide in October 2002. However, implementation was delayed
because of several issues that surfaced during pilot testing: (1) states have different
policies ing the of self-reported facility incid 2) ints filed with
some states may be investigated by entities other than the state survey agency (for
instance, the Board of Nursing), and (3) 8 to 10 states have indicated that their cument
state complaint tracking systeras have superior capability 1o ACTS and they do not wish to
discontinue using their own system or maintain separate systems. CMS plans to evaluate
this last issue during the extended pilot test. As of July 2003, nationwide implementation
had been further delayed by the need to obtain approval from the Office of Management
and Budget for publication of a notice in the Federal Register, a procedure that applies to
establishing a system of federal records.
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they used one of the reports about complaints to ask states questions
about their prioritization practices. But a different region appeared
unaware that the reports showed that twe of its states might be outliers in
terms of the percentage of complaints they prioritized as actual harm or
immediate jeopardy. Additionally, because the periodic reports do not
include trend data, many regional offices were unaware of the trends in
the percentage of homes cited in their states for actual harm or umediate
Jjeopardy. We believe that such data could be useful to CMS’s regions in
identifying significant trends in their states.

CMS indicated that it is continuing to make progress in redesigning the
OSCAR reporting system. In 1999, we recommended that the agency
develop an improved information sy that would help it
track the status and history of deficiencies, integrate the results of
complaint investigations, and monitor enforcement actions.” Another
objective of the OSCAR redesign is to make it easier to analyze the data it
contains, addressing the problem that generating analytical reports from
OSCAR was difficult and most regions lacked the expertise to do so, The
redesigned system, called the Quality Improvement and Evaluation
System, would also eliminate the need for duplicate data entry, which
should reduce the potential for data enfry errors to which OSCAR is
susceptible.* CMS has faced some problems in the implementation of the
new system, such as inadvertent modifications of survey data results when
data are transferred from the old OSCAR database into the new system,
but the agency indicated that its target date for completing the redesign is
2005.

CMS Is Making Progress
but Also Encountering
Delays in Several Key
Efforts

CMS has taken, or is undertaking, several other efforts to imaprove federal
oversight and survey procedures, including making structural changes to
the regional offices to improve coordination, expanding the number of
comparative surveys conducted each year, improving the survey
methodology, developing clearer guidance for surveyors, and developing
additional guidance to states for investigating coraplaints. As of April 2003,
only the effort to restructure the regional offices had been completed. The

“GAO/HEHS-99-46.
“Until recently, states had to manually enter data into a computerized system that

generated survey reports and then manually reenter much of the same data into OSCAR.
This duplicative data entry process increased the chances for errors in OSCAR.
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CMS Is Taking Additional Steps
to Address Inconsistencies in
Regional Office Performance
and Improve Federal Oversight

Key Initiatives to Improve
Survey Consistency and
Complaint Investigations Have
Been Delayed

other efforts critical to reducing the subjectivity evident in the current
survey process and the investigation of complaints have been delayed.

In December 2002, CMS reduced the number of regional managers in
charge of survey activities from 10 (1 per region) to 5, a change intended
to provide more management attention to survey matters and to improve
accountability, direction, and leadership. Our prior and current work
found that regional offices’ policies, practices, and oversight were often
inconsistent. For example, in 1999 we reported that regional offices used
different criteria for selecting and conducting comparative surveys. The 5
regional managers will be responsible only for survey and certification
activities, while in the past many of the 10 were also responsible for
managing their regions’ Medicaid prograras.

In response to our prior recommendations, CMS plans to more than
double the number of federal comparative surveys in which federal
surveyors resurvey a nursing home within 2 months of the state survey to
assess state performance. We noted in 1999 that, although insufficient in
number, comparative surveys were the most effective technique for
assessing state agencies’ abilities to identify serious deficiencies in nursing
homes because they constitute an independent evaluation of the state
survey. CMS plans to hire a contractor to perform approximately 170
additional comparative surveys per year, bringing the annual total of
comparative surveys performed by both CMS surveyors and the contractor
to about 330. Although CMS had intended to award a contract and begin
surveys by spring 2003, as of July 2003, it was still in the process of
identifying qualified contractors. CMS officials stated that using a
contractor would provide CMS flexibility because if it suspects that a state
or region is having problems with surveys, it can quickly have the
contractor conduct several comparative surveys there. Being able to direct
the contractor to quickly focus on states or regions where state surveys
may be problematic could represent a significant improvement in CMS's
oversight of state survey agencies.

CMS's implementation schedules have slipped for three critical initiatives
intended to enhance the consistency and accuracy of state surveys and
corplaint investigations, delaying the introduction of improved
methodologies or guidance until 2003 or 2004. Because surveyors often
missed significant care problems due to weaknesses in the survey process,
HCFA took some initial steps to strengthen the survey methodology, with
the goal of introducing an improved survey process in 2000. In July 1999,
the agency introduced quality indicators to help surveyors do a better job
of selecting a resident sample, instructed states to increase the sample size
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in areas of particular concern, and required the use of investigative
protocols in certain areas, such as pressures sores and nutrition, to help
make the survey process more systematic.® However, HCFA recognized
that additional steps were required to ensure that surveyors thoroughly
and systematically identify and assess care problers.

To address remaining problems with sampling and the investigative
protocols, CMS contracted for the development of a revised survey
methodology. The contractor has proposed a two-phase survey process.”
In the first phase, surveyors would initially identify potential care
problems using quality indicators generated off-site prior to the start of the
survey and additional, standardized information collected on-site, from a
sample of as many as 70 residents. During the second phase, surveyors
would conduct an investigation to confirm and document the care
deficiencies initially identified.” According to CMS officials, this process
differs from the current methodology because it would more
systematically target potential problerns at a home and give surveyors new
tools to more adequately document care outcomes and conduct on-site
investigations. Use of the new methodology could result in survey findings
that more accurately identify the quality of care provided by a nursing
home 1o all of its residents.” Initial testing to evaluate the proposed
methodology focused primarily on the first phase and was completed in

“Quality indicators are derived from nursing homes’ assessments of residents and rank a
facility in 24 areas compared with other nursing homes in a state. By using the quality
indi to select a ininary sarple of resi befare the on-site review, surveyors
are better prepared to identify potential care problems.

The agency is committed to implementing only those portions of the new methodelogy
that are proven to be significantly more effective than the current survey methodology.
CMS officials said the new process must be manageable and easy to use, add no additional
time to surveys, and require limited additional training resources, Given the high turnover
among surveyors and state budget constraints, the agency is particulasly concerned about
i ing new training i that would interfere with the conduct of mandatory

surveys.

A mini of three res would be included in the sample for each of the care
problems identified in phase one, which covers as many as 33-35 resideni-care areas.

“The goals of the new survey methodology are to (1) ensure that all areas of care are
addressed, (2) make the survey process more data-driven and less reliant on surveyor

jud; us reduct ariability in the citation of serious deficiencies, (3) focus
surveyors’ attention more on nursing homes with poor quality and less on better
performing homes, (4) more reliably determine the scope of deficiencies at nursing homes,
that is, the number of residents potentially or actually affected, and (5) produce better

d d and d ible survey deficienci
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three states during 2002. As of April 2003, a CMS official told us that the
agency lacked adequate funding to conduct further testing that more fully
incorporates phase two. As a result, it is not clear when changes to survey
methodology will be implemented. We continue to believe that redesign of
the survey methodology, under way since 1998, is necessary for CMS to
fully respond to our past recommendation to improve the ability of
surveys to effectively identify the existence and extent of deficiencies.
While CMS’s goal of not adding additional time to surveys is an important
consideration, it should not take priority over the goal of ensuring that
surveys are as effective as possible in identifying the quality of care
provided to residents.

Recognizing inconsistencies in how the scope and severity of deficiencies
are cited across states, in October 2000, HCFA began developing more
structured guidance for surveyors, including survey investigative protocols
for assessing specific deficiencies. The intent of this initiative is to enable
surveyors to better (1) identify specific deficiencies, (2) investigate
whether a deficiency is the result of poor care, and (3) document the level
of harm resulting from a home’s identified deficient care practices. The
areas originally targeted for this initiative included deficiencies related to
pressure sores, urinary catheters and incontinence, activities
programuning, safe food handling, and nutrition. Delays have occurred
because CMS is committed to incorporating the work of multiple expert
panels and two rounds of public comments for each deficiency. The
project has been further delayed because the approach used to identify
resident harm shifted during the course of work. The process should
proceed more quickly, however, now that CMS has developed its
approach. CMS expected to release the first new guidance, addressing
pressure sores, in early 2003, but officials were unable to tell us how many
of the 190 federal nursing home requi will ulti ly receive new
guidance or a specific time line for when this initiative will be completed.”
As discussed earlier, CMS's state performance reviews include an

of state surveyors’ documentation of the scope and severity of
a sample of deficiencies cited, which should provide CMS with an
opportunity to assess the effectiveness of the new guidance.

Finally, despite initiation of a complaint improvement project in 1999,
CMS has not yet developed detailed guidance for states to help iraprove
their complai . Effective complaint procedures are critical

¥ As of July 2003, the guidance had not yet been released.
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because complaints offer an opportunity to assess nursing home care
between standard surveys, which can be as long as 15 months apart. In
1999, HCFA commissioned a contractor to assess and recormend
improvements to state complaint practices. CMS received the contractor's
final report in June 2002, and indicated agreement with the contractor that
reforming the complaint system is urgently needed to achieve a more
standardized, consistent, and effective process. The study identified
serious weaknesses in state complaint processes (see table 5) and made
numerous recommendations to CMS for strengthening them, Key
recommendations were that CMS increase direction and oversight of
states” complaint processes and establish mechanisms to monitor states’
performance, CMS indicated that it has already taken steps to address
these recommendations by initiating annual performance reviews that
include evaluating the timeliness of state complaint investigations and the
accuracy of states’ complaint triaging decisions, and by developing the
new ASPEN complaint tracking system, which should provide more
complete data about complaint activities than the current syster. The
contractor also recommended that CMS (1) expand outreach for the
initiation of complaints, such as use of billboards or media advertising,
(2) enhance complaint intake processes by using professional intake staff,
(3) improve investigation and resolution processes by using available data
about the home being investigated and establishing uniform definitions
and criteria for substantiating complaints, (4) make the process more
responsive by conducting timely investigations and aliowing the
cormplainant to track the progress of the investigation, and (5) establish a
higher priority for complaint investigations in the state survey agency.
CMS noted that some of these recommendations are beyond the agency’s
purview and will require the support of all stakeholders to accomplish.
CMS told us that it plans to issue new guidance to the states in late fiscal
year 2003—about 4 years after the complaint improvernent project
initiative was launched.

Conclusions

As we reported in September 2000, continued federal and state attention is
required to ensure necessary improvements in the guality of care provided
to the nation’s vulnerable nursing home residents. The reported decline in
the percentage of homes cited for serious deficiencies that harm residents
is consistent with the concerted congressional, federal, and state attention
focused on addressing quality-of-care problems. More active and data-
driven oversight is increasing CMS's understanding of the nature and
extent of weaknesses in state survey activities. Despite these efforts,
however, the proportion of homes reported to have harmed residents is
still unacceptably high. It is therefore essential that CMS fully implement
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key initiatives to improve the rigor and consistency of state survey,
complaint investigation, and enforcement processes.

The seriousness of the challenge confronting CMS in ensuring consistency
in state survey activities is also becoming more apparent. Our work, as
well as that of CMS, demonstrates the persistence of several long-standing
problerus and also provides insights on factors that may be contributing to
these shortcomings:

state surveyors continue to understate serious deficiencies that caused
actual harm or placed residents in immediate jeopardy;

deficiencies are often poorly investigated and documented, making it
difficult to determine the appropriate severity category;

states focus considerable effort on reviewing proposed actual harm
deficiencies, but many have no quality assurance processes in place to
determine if less serious deficiencies are understated or have investigation
and documentation problems;

the timing of too many surveys remains predictable, allowing problems to
go undetected if a home chooses to conceal deficiencies;

numerous weaknesses persist in many states’ complaint processes,
including the lack of consumer toll-free hotlines in many states, confusion
over prioritization of complaints, inconsistent complaint investigation
procedures, and the failure of most states to investigate all complaints
alleging actual harm within 10 days, as required; and

states did not refer a substantial number of homes that had a pattern of
harming residents to CMS for imuediate sanctions.

Over the past several years, CMS has taken numerous steps to improve its
oversight of state survey agencies, but needs to continue its efforts to help
better ensure consistent compliance with federal requirements. Several
areas that require CMS’s ongoing attention include (1) the newly
established standard performance reviews to ensure that critical elements
of the review, such as assessing states’ ability to properly document
deficiencies, are successfully implemented, (2) the successful
modernization of CMS's data system by 2005 to support the survey process
and provide key information for monitoring state survey activities, (3) the
planned expansion of comparative surveys to improve federal oversight of
the state survey process, (4) the survey methodology redesign intended to
make the survey process more systematic, (5) the development of more
structured guidance for surveyors to address inconsistencies in how the
scope and severity of deficiencies are cited across states, and (6) the
provision of detailed guidance to states to ensure thorough and consistent
complaint investigations. Some of these efforts have been under way for
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several years, and CMS has consistently extended their estimated
completion and impl tation dates. We believe that effective
implementation of planned improvements in each of these six areas is
critical to ensuring better quality care for the nation’s 1.7 million nursing
home residents.

Recommendations for
Executive Action

To strengthen the ability of the nursing home survey process to identify
and address problems that affect the quality of care, we recommend that
the Administrator of CMS

finalize the development, testing, and implementation of a more rigorous
survey methodology, including guidance for surveyors in documenting
deficiencies at the appropriate level of scope and severity.

To better ensure that state survey and complaint activities adequately
address quality-of-care problems, we reco d that the Administrator

require states to have a quality assurance process that includes, at a
minimum, a review of a saraple of survey reports below the level of actual
harm (less than G level) to assess the appropriateness of the scope and
severity cited and to help reduce instances of understated quality-of-care
problems.

finalize the development of guidance to states for their complaint
investigation processes and ensure that it addresses key weaknesses,
including the prioritization of complaints for investigation, particularly
those alleging harm to residents; the handling of facility self-reported
incidents; and the use of appropriate complaint investigation practices.

To better ensure that states comply with statutory, regulatory, and other
CMS nursing home requirements designed to protect resident health and
safety, we recommend that the Administrator

further refine annual state performance reviews so that they (1)
consistently distinguish between ic problems and less serious
issues regarding state performance, (2) analyze trends in the proportion of
homes that harm residents, (3) assess state compliance with the
immediate sanctions policy for homes with a pattern of harming residents,
and (4) analyze the predictability of state surveys.
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Agency and State
Comments and Our
Evaluation

We provided a draft of this report to CMS and the 22 states we contacted
during the course of our review. (CMS’s comments are reproduced in app.
X.) CMS concurred with our findings and recommendations, stating that it
already had initiatives under way to improve the effectiveness of the
survey process, address the understatement of serious deficiencies,
provide better data on state complaint activities, and improve the annual
federal performance reviews of state survey activities. Although CMS
concurred with our recc dations, its cc on intended actions
did not fully address our concerns about the status of the initiative to
iraprove the effectiveness of the survey process or the recommendation
regarding state quality assurance systems, Eleven of the 22 states also
commented on our draft report.”* CMS and state comments generally
covered five areas: survey methodology, state quality assurance systems,
definition of actual harm, survey predictability, and resource constraints.

Survey Methodology
Redesign

In response to our recommendation that the agency finalize the
development, testing, and implementation of a more rigorous nursing
home survey methodology, under way since 1998, CMS commented that it
had already taken steps to improve the effectiveness of the survey process,
such as the development of surveyor guidance on a series of clinical
issues.® However, the agency did not specifically corument on any actions
it would take to finalize and implement its new survey methodology,
which is broader than the actions CMS described. Our draft report noted
that, earlier this year, CMS said it lacked adequate funding for the
additional field testing needed to implement the new survey methodology.
Through September 2003, CMS will have committed $4.7 million to this
effort. While CMS did not address the lack of adequate funding in its
comtnents on our draft report, a CMS official subsequently told us that
about $508,000 has now been slated for additional field testing. This
amount, however, has not yet been approved. Not funding additional field
testing could jeopardize the entire initiative, in which a substantial
investment has already been made. We continue to believe that CMS
should implement a revised survey methodology to address our 1998

*States that commented included Alabama, Arizona, California, Connecticut, fowa,
Missouri, Ne New York, F ia, T and Virginia.

*Our draft report di the CMS din ping this goid:
and pointed out that the guidance on the first clinical issue to be addressed, pressure sores,
was expected in early 2003. As of July 2003, the guidance had not yet been released.
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finding that state surveyors often missed significant care probleras due to
weaknesses in the survey process.

State Quality Assurance
Systems

We recommended that CMS require states to have a quality assurance
process that includes, at a minimur, a review of a sample of survey
reports below the level of actual harm to help reduce instances of
understated quality-of-care problems. CMS commented on the importance
of this concept and noted it had already incorporated such reviews into
CMS regional offices’ reviews of the state performance standards.
However, the agency did not indicate whether it would require states to
initiate an ongoing process that would luate the appropri of the
scope and severity of documented deficiencies, as we recommended.
While federal oversight is critical, the annual performance reviews
conducted by federal surveyors examine only a small, random sample of
state survey reports and should not be considered a substitute for
appropriate and ongoing state quality assurance mechanisms, In its
comments, New York stated that, in April 2003, it had implemented a
process const with our rec dation and it had already realized
positive results. New York is using the results of these reviews to provide
surveyor feedback and expects that instances where deficiencies may be
understated will decrease. California also commented that it fully supports
this recommendation but indicated that a new requirement could not be
impiemented without additional resources.

State Resource Constraints

Officials from five states indicated that resource shortages are a challenge
in meeting federal standards for oversight of nursing homes. Alabama
commented that there is a relationship among (1) the scheduling of
nursing home standard surveys, (2) the number and timing of complaint
surveys, (3) the tasks that must be accomplished during each survey, and
(4) the resources that are available to state agencies. According to
Alabama, the funding provided by CMS is insufficient to meet all of the
CMS workload dernands, and many of the serious problems identified in
our draft report were attributable to insufficient funding for state agencies
to hire and retain the staff necessary to do the required surveys. For
example, Alabama indicated that the inability of some states to meet
survey time frames—iaintaining a 12-month average between standard
surveys and investigating complaints alleging actual harm within 10 days—
is almost always the result of states not having enough surveyors to
accomplish the required workload.
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Comments from other states echoed Alabama’s concerns about the
adequacy of funding provided by CMS. Arizona said that, in order to hire
and retain qualified surveyors, it increased surveyor salaries in 2001,
Because CMS did not increase the state’s survey and certification budget
to accommodate these increases, the state left surveyor positions unfilled
and curtailed training to make up for the funding shortfall. Arizona also
observed that CMS’s priorities sometimes conflict, further complicating
effective resource use. CMS’s performance standards require states to
investigate all complaints alleging immediate jeopardy or actual harm in 2
and 10 days, respectively. For budgeting purposes, however, CMS ranks
complaint investigations as a lower priority than annual surveys and
instructs states to ensure that annual surveys will be completed before
beginning work on complaints. California and Connecticut officials said
that the growing volurne of complaints in their states, combined with
limited resources, is a concern. California officials observed that the
growth in the number of complaints, coupled with the lack of significant
funding increase frora CMS, has made it impossible to meet ali federal and
state standards. They added that they received a 3-percent increase in
survey funding from fiscal years 2000 through 2003, but documented the
need for a 24-percent increase over this period. As noted in our draft
report, the higher priority California attaches to investigating complaints
affected survey timeliness—about 12 percent of the state’s homes were
not surveyed within the required 15 months. Connecticut indicated that 90
percent of the complaints it receives allege actual harm and require
investigation within 10 days, but that with fairly stagnant budget
allocations from CMS, its ability to initiate investigations of so many
complaints within 10 days was limited. CMS's fiscal year 2001 state
performance review found that Connecticut did not investigate about 30
percent of the sampled actual harm complaints in a timely manner.
Although not specifically mentioning resources, New York noted that the
increasing volume of complaints was a concern and indicated that any
assistance CMS could provide would be welcome.

Definition of Actual Harm

Comments from four states on our analysis of a sample of survey
deficiencies from homes with a history of harming residents revealed state
confusion about CMS's definition of actual harm and immediate jeopardy,
a situation that contributes to the variability in state deficiency trends
shown in table 2. CMS's written comuments did not address our review of
these deficiencies; however, during an interview to follow up on state
comments, CMS officials told us that they agreed with our determinations
of actual harm as detailed in appendix 11
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Arizona and California agreed that sore of the deficiencies we reviewed
for nursing homes in their states should have been cited at the level of
actual harm. However, their disagreement regarding others stemmed from
differing interpretations of CMS guidance, particularly the language on the
extent of the consequences to a resident resulting from a deficiency.” For
example, Arizona stated that one of the two deficiencies we reviewed
could not be supported at the actual harm level because the injuries from
multiple falls—including skin tears and lacerations of the extremities and
head requiring suturing-—did not compromise the residents’ ability to
function at their highest optimal level (table 8, Arizona 3). In these cases, it
was documented that nursing home staff had failed to implement plans of
care intended to prevent such falls. In contrast, California agreed with us
that state surveyors should have cited actual harm for similar injuries
resulting from falls—head lacerations and a minimal impaction fracture of
the hip—due to the inappropriate use of bed side rails (table 8, California
9). CMS officials noted that the definition of actual harm uses the term
“well-being” rather than function because harm can be psychological as
well as physical. Moreover, they indicated that whether the consequence
was small or large was irrelevant to determining harm. CMS central office
officials acknowledged that the language linking actual harm to practices
that have “limited consequences” for a resident has created confusion for
state surveyors and that this reference will be eliminated in an upcoming
revision of the guidance.

Regarding preventable stage II pressure sores, California stated that
guidance received from CMS’s San Francisco regional office in November
2000 precluded citing actual harm unless the pressure sores had an impact
on residents’ ability to function.” According to a California official, this
and similar guidance on weight loss was the CMS regional office’s reaction
to the growing volume of appeals by nursing homes of actual harm

BCMS guidance to states in the Medicare State Operations Manuai defines actual harm as
“noncompliance that results in a negative outcome that has compromised the resident’s
ability to maintain and/or reach his/her highest practicable physical, mental and
psychosocial well-being as defined by an and hensive resident

plan of care, and provision of services. This does not include a deficient practice that only
could or has caused limited consequence to the resident.”

57Smges of pressure sore formation are J—skin of involved area is reddened; D—upper
layer of skin is involved and blistered or abraded; Ill—skin has an open sore and involves
all layers of skin down to underlying connective tissue; and TV-—tissue surrounding the sore
has died and may extend to muscle and bone and involve infection.
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citations as well as a reaction to administrative law hearing decisions.”
Prior to this written guidance, which California received in late 2000, it
routinely cited preventable stage II pressure sores as actual harm. The
guidance noted that small stage Il pressure sores seldom cause actual
harm because they have the potential to heal relatively quickly and are
usually of limited consequence to the resident’s ability to function. We
discussed the San Francisco regional office guidance with another
regional office as well as with CMS central office officials, who agreed that
the San Francisco region’s pressure sore guidance was inconsistent with
CMS's definition of harm, which judges the irapact of a deficiency ona
resident’s “well-being” rather than functioning. Moreover, central office
officials indicated that the regional office’s guidance should have been
submitted to CMS's Policy Clearinghouse for approval. This entity was
created in June 2000 to ensure that regional directives to states are
consistent with national policy. San Francisco regional office officials
indicated that the individual responsible for the guidance provided to
California had since left the agency.

California also disagreed with our assessment that state surveyors should
have cited immediate jeopardy for a resident who repeatedly wandered
(eloped) outside the facility near a busy intersection. According to state
officials, California’s policy on immediate jeopardy requires the surveyor
to witness the incident. A San Francisco regional office official told us that
surveyors did not have to witness an elopement to cite immediate
Jjeopardy. An official from a different regional office agreed and noted that
repeated elopements suggested the existence of a systemic problem that
warranted citation of immediate jeopardy.

Although Iowa and Nebraska did not corament specifically on the
deficiencies in their surveys that we determined to be actual harm, they
did address the definition of harm and the role of surveyor judgment in
classifying deficiencies. lowa officials indicated that a more precise
definition of harm is needed because of varying emphasis over the last
several years on the degree of harm—harm that has a small consequence
for the resident or serious harm. Nebraska commented that we may have
based our conclusion that two deficiencies in its surveys should have been
cited at the actual harm level on insufficient information because citing

®Nursing homes can appeal civil money penalties imposed by CMS when they are found to
have serious deficiencies. The appeals are decided by the Department of Health and
Human Service’s Departmental Appeals Board.
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actual harm is a judgment call that varies among state and federal
surveyors based on experience and expertise. As noted in our draft report,
we found sufficient evidence in the surveys we reviewed to conclude that
some deficiencies should have been cited as actual harm because a
deficient practice was identified and linked to documented actual harm.

Survey Predictability

CMS, Arizona, and lowa commented that nursing home surveys, as
currently structured, are inherently predictable because of the statutory
requirement to survey nursing homes on average every 12 months with a
maximum interval of 15 months between each home’s survey. We agree
but believe that survey predictability could be further mitigated by
segmenting the surveys into more than one visit, a recommendation we
made in 1998 but that CMS has not impiemented.” Currently, surveys are
comprehensive reviews that can last several days and entail examining not
only a home's compliance with resident care standards but also with
administrative and housekeeping standards. Dividing the survey into
segments performed over several visits, particularly for those homes with
a history of serious deficiencies, would increase the presence of surveyors
in these homes and provide an opportunity for surveyors to initiate
broader reviews when warranted. With a segmented set of inspections,
homes would be less able to predict their next scheduled visit and adjust
the care they provide in anticipation of such visits.

CMS also commented that our report captures only the number of days
since the prior survey and does not take into account other predictors, for
example the time of day or day of the week. Rather than segmenting
standard surveys as we earlier recommended, the agency instructed states
to reduce survey predictability by starting at least 10 percent of surveys
outside the normal workday—either on weekends, in the early morning, or
in the evening. It also instructed states to avoid, if possible, scheduling a
home’s survey for the same month as its previous standard survey. Though
varying the starting time of surveys may be beneficial, this initiative is too
limited in reducing survey predictability, as evidenced by our finding that
34 percent of current surveys were predictable. Arizona commented that it
was unaware of any CMS gunidance to avoid scheduling 2 home's survey
for the same month of the year as the home’s previous standard survey

“U.S. General Accounting Office, California Nursing Homes: Care Problems Persist
Despite Federal and State O ight, GAO/HEHS-68-202 (Washi D.C.: July 27, 1998).
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and indicated the state will now incorporate the requirement into its
scheduling process.

Comuents from CMS and Arizona stated that the window of time for a
survey to be unpredictable was limited and, as a result, little could be done
to reduce predictability. CMS’s technical comments noted that many states
have annual state licensing inspection requirements that would limit the
window available to conduct surveys to 9 to 12 months after the prior
survey, particularly since most inspections are done in conjunction with
the federal survey to maximize available resources. CMS, however, was
unable to provide a list of such states. None of the 10 states we
subsequently contacted had state licensure inspection requirements that
would explain their high levels of survey predictability.* Arizona
commented that the state’s licensing inspections are triggered by facilities
applying to renew their licenses 60-120 days before their annual license
expires. Due to budgetary constraints, Arizona conducts both this state
and the federal survey at the same time, While not a requirement, the state
strives to complete surveys during this 60-120 day period of time. Thus,
nursing homes in Arizona may have some level of control over when
federal surveys are conducted, particularly when the state begins
complying with CMS guidance to avoid scheduling a2 home’s survey for the
same month as its previous survey. As we reported in September 2000,
Tennessee also had an annual licensing inspection requirement that
contributed to survey predictability, but the state modified its law to
permit homes to be surveyed at a maximurn interval of 15 months.” Since
then, the proportion of predictable surveys in Tennessee decreased from
about 56 percent to 29 percent. Arizona also stated that surveys had to be
conducted within a 45-day window after the 1-year anniversary of the prior
survey to be considered unpredictable.” Arizona’s comments erroneously
assume that a survey cannot take place before the 1-year anmiversary of
the prior survey. There is no prohibition on resurveying a home prior to
the 1-year anniversary of its last survey, and many states do so. In fact,

“We contacted 10 states that were included in our review and that had a significant
percentage of dictable surv Alab: California, Cs 7 Tand, Ni
New York, Oklahoma, Tennessee, Virginia, and Washington. As shown in table 10 (see app.
V), the proportion of predictable surveys in these states ranged from 29 percent to 83
percent.

'See GAO/HEHS-00-197.
“We considered surveys to be predictable if (1) homes were surveyed within 15 days of the

1-year anniversary of their prior surveys or (2) homes were surveyed within 1 month of the
maximum 15-month interval between standard surveys.
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from October 1, 2000 through September 30, 2001, Arizona conducted 23
percent of its surveys before the 1-year anniversary.

CMS provided several technical comments that we incorporated as
appropriate.

As arranged with your offices, unless you publicly announce its contents
earlier, we plan no further distribution of this report until 30 days after its
issue date. At that time, we will send copies of this report to the
Administrator of the Centers for Medicare & Medicaid Services and
appropriate congressional committees. We also will make copies available
to others upon request. In addition, the report will be available at no
charge on the GAO Web site at http://www.gao.gov.

Please contact me at (202) 512-7118 or Walter Ochinko, Assistant Director
at (202) 512-7157 if you or your staffs have any questions. GAO staff
acknowledgments are listed in appendix XI.

/Ca/ﬂw?,\/ﬂ_ﬂ//t&;_

Kathryn G. Allen
Director, Health Care—Medicaid
and Private Health Insurance Issues
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Appendix I: Scope and Methodology

This appendix describes our scope and methodology following the order
that findings appear in the report.

Nursing home deficiency trends. To identify trends in the proportion of
nursing homes cited for actual harm or immediate jeopardy, we analyzed
data from CMS’s OSCAR system. We compared standard survey results for
three approximately 18-month periods: (1) January 1, 1997, through June
30, 1998, (2) January 1, 1999, through July 10, 2000, and (8) July 11, 2000,
through January 31, 2002. Because surveys are to be conducted at least
once every 15 months (with a required 12-month state average), it is
possible that a facility was surveyed more than once in a time period. To
avoid double counting of facilities, we included only the most recent
survey of a facility from each of the time periods. The data from the two
earliest time periods were included in our September 2000 report.’ We
updated our earlier analysis of surveys conducted from January 1, 1999,
through July 10, 2000, because it excluded approximately 300 surveys that
had been conducted but not entered into OSCAR at the time we conducted
our analysis in July 2000.

Sample of state survey reports. To assess the trends in actual harm and
immediate jeopardy deficiencies discussed above, we (1) identified 14
states in which the percentage of homes cited for actual harm had
declined to below the national average since mid-2000 or was consistently
below that average and (2) reviewed 76 survey reports from homes that
had G-level or higher quality-of-care deficiencies on prior surveys but
whose current survey had quality-of-care deficiencies at the D or E level,
suggesting that the homes had improved.” All the surveys we reviewed
were conducted from July 2000 through April 2002. Our review focused on
four quality-of-care requirements that are the most frequently cited nursing
home deficiencies nationwide (see table 6). According to OSCAR data, 99
surveys in the 14 states conducted on or after July 2000 docurnented a D-
or E-level deficiency in at least one of these four quality-of-care
requirements. We reviewed all such deficiencies in surveys from 13 states
but randomly selected 22 surveys from California, which cited the majority
(45) of these deficiencies. In reviewing the surveys, we looked fora
description of the resident’s diagnoses, any assessment of special
problems, and a description of the care plan and physician orders

'GAO/HEHS-00-197.

2The 14 states are Alabama, Arizona, California, Iowa, Maryland, Minnesota, Mississippi,
Missouri, Nebraska, Pennsylvania, South Carelina, Virginia, West Virginia, and Wisconsin.
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connected with the deficiency identified. We also looked for a clear
staternent of the home’s deficient practice and the relationship between
the deficiency and the care outcome.

Table 6: Quality of Care Requirements Reviewed in a Sample of State Survey
Reports

Nursing home quality

_of care requirements ription

Necessary care and must provide the necessary care and services for

services each resident to attain or maintain the highest practicable
well-being.

Pressure sores Facility must ensure residents entering facility without

pressure sores do not develop sores, unless the individual's
clinical condition indicates the pressure sores were
unavoidable, and that residents with sores receive necessary
treatment to promote healing, prevent infection, and prevent
New sores,

Prevention of accidents  Facifity must ensure each resident receives adequate

_ supervision and assistance devices to prevent accidents.
Maintenance of nutrition  Facility must ensure each resident maintains acceptable

parameters of nutritional status, such as bodx weight.

Source: CMS's Medicars State Oparations Manual.

Federal comparative surveys. In September 2000, we reported on the
results of 157 comparative surveys completed from October 1998 through
May 2000.° To update our analysis, we asked each CMS region to provide
the results of more recent comparative surveys, including data on the
corresponding state survey. The regions identified and provided
information on the deficiencies identified in 277 comparative surveys that
were completed from June 2000 through February 2002.*

Survey predictability. In order to determine the predictability of nursing
home surveys, we analyzed data from CMS’s OSCAR database, We
considered surveys to be predictable if (1) homes were surveyed within 15
days of the 1-year anniversary of their prior survey or (2) homes were
surveyed within 1 month of the maximum 15-month interval between
standard surveys. Consistent with CMS’s interpretation, we used 15.9
months as the maxirum allowable interval between surveys, Because
homes know the maximum allowable interval between surveys, those

*See GAO/HEHS-00-197.

*One of the comparative surveys in our updated analysis was completed in May 2000,
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whose prior surveys were conducted 14 or 16 months earlier are aware
that they are likely to be surveyed soon,

Complaints. We analyzed the results of CMS's state performance review
for fiscal year 2001 to determine states’ success in investigating both
iramediate jeopardy complaints and actual harm complaints within time
frames required either by statute or by CMS instructions. To better
understand the results of state performance as determined by CMS's
review, we interviewed officials from CMS’s 10 regional offices and 16
state survey agencies (see state performance standards below fora
description of how these states were chosen).” We also reviewed the
report submitted to CMS by its contractor, which was intended fo assess
and recommend ways to strengthen state complaint practices.® Finally, to
assess the implementation of CMS’s new automated syster for tracking
information about complaints, we reviewed CMS guidance materials and
interviewed CMS officials and state survey agency officials from our 16
sample states.

Enforcement. To determine if states had consistently applied the
expanded immediate sanction policy, we analyzed state surveys in OSCAR
that were conducted before April 8, 2002, and identified homes that met
the criteria for referral for immediate sanction. We included surveys
conducted prior to the implementation of the expanded immediate
sanction policy because actual harm deficiencies identified in such
surveys were to be considered by states in recommending a home for
immediate sanction beginning in January 2000. To be affected by CMS's
expanded policy, a home with actual harm on two surveys must have an
intervening period of compliance between the two surveys. Because
OSCAR is not structured to consistently record the date a home with
deficiencies returned to compliance, we had to estimate compliance dates
using revisit dates as a proxy. We compared the results of our analysis to
CMS's enforcement database to determine if CMS had opened
enforcement cases for the homes we identified. Our analysis compared the
survey date in OSCAR to the survey date in CMS’s enforcement database.
We considered any survey date in the enforcement database within 30
days of the OSCAR survey date to be a match. CMS officials reviewed and

"We contacted officials in Alabama, California, Colorade, Connecticut, lowa, Louisiana,
Maryland, Michi issouri, Neb New Yorik, Ol I ia, T
Washington, and Virginia.

*Center for Health Systems Research and Analysis at the University of Wisconsin, Madison.
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concurred with our methodology. We then asked CMS to analyze the
resulting 1,334 unmatched cases to determine if a referral should have
been made.

State performance standards. To assess state survey activities as well as
federal oversight of state performance, we analyzed the conduct and
results of fiscal year 2001 state survey agency performance reviews during
which the CMS regional offices determined compliance with seven federal
standards; we focused on the five standards related to statutory survey
intervals, deficiency documentation, complaint activities, enforcement
requirements, and OSCAR data entry. Because some regional office
summary reports on the results of their reviews for each state did not
provide detailed information about the results, we also obtained and
reviewed regions’ worksheets on which the suramary reports were based.
In addition, we conducted structured interviews with officials from CMS,
CMS's 10 regional offices, and 16 state survey agencies to discuss nursing
home deficiency trends, the underlying causes of problerns identified
during the performance reviews, and state and federal efforts to address
these problems. We also discussed these issues with officials from 10
additional states during a governing board meeting of the Association of
Health Facility Survey Agencies. We selected the 16 states with the goal of
including states that (1) were from diverse geographic areas, (2) had
shown either an increase or a decrease in the percentage of homes cited
for actual harm, (3) had been contacted in our prior work, and (4)
represented a mixture of results from federal performance reviews of state
survey activities. We also obtained data from 42 state survey agencies on
surveyor experience, vacancies, and related staffing issues.

"CMS determined that for 438 of the 1,334 cases we asked it to examine, the state had
indeed made a referral to CMS. In some of these 438 i there was no cor i
case in the enforcement database because OSCAR had a different survey date. The “survey
date” variable in OSCAR is the latter of the health survey date and the life-safety code
survey, while the ing date in the is usually the health
survey date. For others, an enforcement case was already open for the home at the time of
the referral, and CMS officials did not open an additional case. There was also a small
number of cases where the state agency referred the home for immediate sanction, and
CMS chose not to accept the state’s recommendation. States failed to refer 711 cases that
met CMS criteria for immediate referral. In addition, CMS did not analyze 155 other cases
and was unable to determine the status of 30 cases.
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Appendix II: Trends in The Proportion of
Nursing Homes Cited for Actual Harm or
Immediate Jeopardy Deficiencies, 1997-2002

Nationwide, the proportion of nursing homes cited for actual harm or
immediate jeopardy during state standard surveys declined from 29
percent in mid-2000 to 20 percent in January 2002. From July 2000 through
January 2002, 40 states cited a smaller percentage of homes with such
serious deficiencies while only 9 states and the District of Columbia cited
a larger proportion of homes with such deficiencies.' In contrast, from
early 1997 through mid-2000, the percentage of homes cited for such
serious deficiencies was either relatively stable or increased in 31 states.

To identify these trends, we analyzed data from CMS’s OSCAR system. We
compared results for three approximately 18-month periods: (1) January 1,
1997, through June 30, 1998, (2) January 1, 1999, through July 10, 2000, and
(3) July 11, 2000, through January 31, 2002 (see table 7). Because surveys
are to be conducted at least once every 15 months (with a required 12-
month state average), it is possible that a facility was surveyed more than
once in a time period. To avoid double counting of facilities, we included
only the most recent survey from each of the time periods. Some of the
data in table 7 were included in our September 2000 report? However, we
updated our analysis of surveys conducted from January 1, 1999, through
July 10, 2000, because it excluded approximately 300 surveys that had
been conducted but not entered into OSCAR at the time we conducted our
analysis in July 2000.

"The proportion of nursing homes in Utah cited with serious deficiencies remained the
same between the two time periods.

*GAO/HEHS-00-197.
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Appendix IT: Trends in The Proportion of
Nursing Homes Cited for Actual Harm or

Immediate Jeopardy Deficiencies, 1997-2002

Table 7: Trends in the Percentage of Nursing Homes Cited for Actual Harm or Immediate Jeopardy during State Standard

Surveys, by State

Percentage of homes cited for
actual harm or immediate

___Number of homes surveyed jeopardy Percentage point difference’

1/97-6/98 and  1/99-7/00 and
State 1/97-6/98  1/99-7/00 7/00-1/02  1/97-6/98 1/99-7/00 7/00-1/02 1/99-7/00 7/00-1/02
_Alabama 227 225 228 51.1 42.2 184 -89 -23.8
_Alaska i6 18 15 s 20.0 333 -17.8 ick<]
Arizona 163 142 147 17.2 338 88 16.6 -25.0
Arkansas 285 273 267 14.7 377 273 230 -10.4
1,435 1,400 1,348 282 29.1 9.3 0.9 -19.8

ol 234 227 225 1.1 15.4 26.2 4.3 108
Connecticut 263 262 259 529 48.5 49.4 -4.4 0.9
_Delaware 44 42 42 45.5 52.4 14.3 8.9 -38.1
rict of Columbia 248 20 21 125 10.0 333 2.5 233
_Florida 730 753 742 363 208 20.1 -18.5 -0.8
Georgia 371 368 370 17.8 22.6 205 4.8 20
_Hawaii 45 47 46 24.4 255 152 1 103
idaho 86 83 84 55.8 54,2 31.0 -1.8 -23.3
Winois 899 800 881 29.8 233 154 -0.5 -13.8
_indiana 602 590 573 40.5 45.3 26.2 48 -18.1
fowa 525 492 494 39.2 19.3 9.9 -18.9 5.4
Kansas 445 410 400 47.0 37.1 28.0 -89 -8.1
Kentucky. 318 312 308 28.6 288 252 0.2 -3.7
Louisiana 433 387 387 127 19.9 23.4 72 35
Maine 135 126 124 7.4 10.3 8.7 29 -0.6
_Maryland 258 242 248 19.0 256 202 6.6 55
_Massachusetts 576 542 512 24.0 33.0 229 8.0 -10.2
_Michigan 451 449 441 437 42.1 24.7 -1.6 -17.4
_Minnesota 446 439 431 29.6 317 18.8 21 -12.8
B sippi 218 202 218 24.8 332 19.6 8.4 -13.5
Missouri 595 584 569 210 223 10.2 1.3 -12.1
_Montana 106 104 103 38.7 375 25.2 1.2 -12.3
ebraska 263 242 243 32.3 26.0 188 -6.3 -7.1
49 52 51 40.8 327 98 -8.1 -229

_New Hampshire 86 83 78 30.2 373 218 71 ~15.8
_New Jersey 377 389 366 13.0 24.5 224 11.5 2.1
_New Mexico 88 82 82 114 317 7.1 203 -14.6
New York 662 668 871 13.3 32.2 32.3 18.8 0.2
North Carolina 407 4i4 418 31.0 40.8 301 9.8 -10.7
_North Dakota 88 89 88 55.7 213 28.4 34,4 7.1
Ohio 1,043 1,047 1,029 31.2 28.0 237 2.2 -5.3
Okiahoma 463 432 394 8.4 16.7 206 83 3.9
_Oregon 171 158 152 43.9 475 33.6 36 -13.9
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Appendix II: Trends in The Proportion of
Nursing Homes Cited for Actual Harm or
Immediate Jeopardy Deficiencies, 1997-2002

Percentage of homes cited for
actual harm or immediate

__Number of homes surveyed jeopardy _Percentage point difference’

© 1/97-6/98 and  1/89-7/00 and

_State 1/97-6/98 1/89-7/00 7/00-1/02__ 1/97-6/98 _1/99-7/00  7/00-1/02  1/98.7/00 7/00-1/02
_Pennsylvania 811 788 764 29.3 322 116 29 206
Rhode Island 102 93 99 11.8 121 10.1 03 2.0
_South Carofina 178 178 180 2886 287 17.8 0.1 -10.9
_Socuth Dakota 124 112 114 40.3 241 30.7 -16.2 8.6
Tennessee 381 354 377 111 26.0 16.7 149 -9.3
Texas 1,381 1,336 1,275 22.2 26.9 255 47 =15
_Utah 98 95 95 153 158 158 Q.5 0.0
Vermont 45 46 45 200 152 17.8 -4.8 26
_Virginia 278 287 285 247 19.9 118 -4.8 83
ington 288 279 275 63.2 54.1 385 9.1 -15.6
Virginia 130 147 143 123 15.6 14.0 33 1.7
_Wisconsin 438 428 421 17.1 14.0 7.1 3.1 -6.9
Wyoming 38 41 40 28.9 438 225 15.0 214
Nation 17,897 17452 17,149 27.7 29.3 20.5 1.6 -8.8

e
Source: GAO analysis of OSCAR data as of June 24, 2002,

“Differences are based on numbers before rounding.

Page 57 GAO-03-561 Nursing Home Quality



188

Appendix III: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

Our analysis of a saraple of 76 nursing home survey reports dernonstrated
a substantial understatement of quality-of-care problems. Our sample was
selected from 14 states in which the percentage of homes cited for actual
harm had declined to below the national average since mid-2000 or was
consistently below that average. We identified survey reports in these
states from homes that had G-level or higher quality-of-care deficiencies
{see table 1) on prior surveys but whose current survey had quality-of-care
deficiencies at the D or E level, suggesting that the homes had improved.
All the surveys we reviewed were conducted from July 2000 through April
2002. Our review focused on four quality-of-care requirements that are the
most frequently cited nursing home deficiencies nationwide (see table 6).}

In our judgment, 30 of the 76 surveys (39 percent) from 9 of the 14 states
had one or more deficiencies that documented actual harm to residents—
G-level deficiencies—and 1 survey contained a deficiency that could have
been cited at the immediate jeopardy level. While state surveyors
classified these deficiencies as less severe, we believe that the survey
reports document that poor care provided to and injuries sustained by
these residents constituted at least actual harm. Table 8 provides abstracts
of the 39 deficiencies that understated guality problems.

!According to OSCAR data, 99 surveys in the 14 states conducted on or after July 2000
documented a D- or E-level deficiency in at least one of the quality-of-care requirements we
selected. We reviewed all such deficiencies in surveys from 13 states but randomly selected
22 of the 46 California surveys. The 14 states are Alabama, Arizona, California, fowa,
Maryland, Mi ississippi, Missouri, Net p ia, South Carolina,
Virginia, West Virginia, and Wisconsin.

Page 58 GAO0-03-561 Nursing Home Quality



189

Appendix HI: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

devices to prevent
accidents: D

diagnoses of stroke,
pressure sores, and
kidney failure. On
11/16/00, resident was
noted to have abrasions
and bruises.

Resident 2 was admitted
1o the facility 11/23/98 with
anemia, depression,
urinary incontinence, and
a history of falls. She was
identified as having a
problem with skin tears
and bruising.”

muitiple bruises to both legs
from 1/16/01 to 3/21/01.

Aesident 2 sustained seven
skin tears and bruises to legs
from 12/29/99 10 10/9/00.

I—— ——
Table 8: of the 38 ing Home D that ¢ Actual Harm from a Sample of 76 Nursing Home
Survey Reports
Requirement and
State and date  scope and Resident description and Actual harm to resident Deficiencies in care cited by
of survey” severity cited relevant diagnoses” documented by surveyor surveyar
Alabama-1 Provide necessary Resident admitted to Site of gastrostomy tube Fagcility failed to provide proper
November 2001  care and services:  facility 5/15/01with a insertion became reddened care and services: daily
3] fractured hip; a with thick yellow-green cleaning and application of a
gastrostomy tube was drainage, and had an odor, drain sponge around the
inserted through the indicating signs of infection, on  gastrostomy tube.
abdomen into the stomach  11/7/01, Family indicated no one
to maintain feeding. On changed the dressing. There is
10/9/01, resident was no documentation to show
hospitalized for abdominal resident's gastrostomy tube
pain and signs of infection site was cleansed as ordered
related to the gastrostomy 12 out of 16 opportunities.
tube. On return to facility,
physician orders state,
“clean G tube site with
soap and water, apply a
drain sponge.”
Alabama-5 Provide Resident 1 admitted to Resident 1 sustained four skin  The facility failed to
March 2001 supervision and facifity 11/6/00 with tears on right arm and leg and  consistently reassess for

preventive measures to
address the problem of skin
tears and bruises for both
residents. Staff were unable to
provide documentation of
preventive interventions.
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Appendix Ii: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

Requirement and

State and date  scope and Resident description and Actual harm to resident Deficiencies in care cited by
of survey' y cited relevant diagnoses” documented by surveyor surveyor
Arizona-3 Ensure prevertion Resident admitted to On 7/5/00, it was noted that the  The necessary services and
July 2000 and healing of facility 08/24/99 with heart  resident had developed a stage care to promote healing and
pressure sores: D failure, high blood 1V pressure sore. prevent worsening of existing
pressure, paraplegia, and pressure sore were not
a stage | pressure sore on provided. Even after the
jower back.” Pressure sore pressure sore progressed to
remained a stage If until stage IV and a physician
May 2000, when wound ordered that the resident be
was documented to be a turned every hour, the staff
stage . failed to tumn the resident as
directed. Surveyor observed
resident lying on her back for 2
or more hours. Resident stated
that frequently she was tumned
only twice in 8 hours. Charge
nurse did not know physician
had ordered resident to be
turned every hour.
Arizona-3 Ensure adequate  Resident 1 admitted to the  Resident 1 fell four times and Facility staff failed to
July 2000 supervision to facility 4/7/00 with tained skin tears, i imp a plan of care that
prevent acci diab partial paralysi and ions. called for identifying resident
] of left side, and inability to as a fall risk by placing a star
speak. Resident also had on his door by his name. No
a history of spinal other preventive measures
fractures, and a falf were identified, and surveyor
prevention plan was cbserved no star next to
developed on 4/15/00. resident’s name outside his
door.
Resident 2 admitted to the  Resident sustained 12 falls Although resident was
facility 12/10/97 with from 2/18 to 7/8/00 with identified as at risk for falls ina
dementia, painfuf joints, lacerations of extremities and care plan of 4/22/00, the
and visual problems. A head requiting suturing and facility staff failed to develop
7/113/00 assessment with other cuts and bruises, approaches to prevent falls
indicated resident was even though the resident
cognitively impaired and continued to fall and injure
had a mentat function that herself.
varied throughout the day,
She was also identified as
a wanderer.
California-2 Ensure prevention Resident 1 with leg Resident 1 developed a The surveyor found that the

September 2000 and healing of

pressure sores: D

open area .3 om. in

tightening of muscle,

tendons, ligaments, or skin

that prevents nommal

movement) was noted to

have a small reddened

area on left lower back on
0/00.

faciity did not identify,

(stage Il pi
sare} on left lower back by
/23/00.

, O provide
intervention to prevent this
facility-acquired pressure sore.
The reddened area noted was
not documented in the medical
record 8/20-9/22/00.

Page 60

GAO-03-561 Nursing Home Quality



191

Appendix IlI; Abstracts of Nursing Home
Survey Reports That Understated Quality.of-

Care Problems

Requirement and

State and date  scope and Resident description and  Actual harm to resident Deficlencies in care cited by
of survey' ity cited relevant diagnoses® documented by surveyor surveyor
Resident 2 was Resident 2 d ped a stage H The facility developed a
to facility on 2/2/00. Family pressure sore. nursing care plan for
identified resident as prevention of pressure sores
having a “skin probiem” on and turning the resident every
9/17/00. 2 hours on 9/8/00. The famity
identified a stage H pressure
sore on 9/17/00. The surveyor
found no evidence that the
care plan was implemented at
time of survey,
Resident 3 admitted to Seven days after admission, The facility failed to prevent a
faciiity 9/20/00 with resident 3 was noted to have rapid decline in resident's
diagnoses of multiple four stage !l pressure sores on  condition and occurrence of
sclerosis, bilateral right and Jeft shouider blades tacility-acquired pressure
fraciures of the femur, and  and right buttock and three sores. Staff said they were
obesity. Resident was stage | pressure sores on the unable to turn resident (a
unable to turn herself in lett buttock. larger bed and mattress were
bed; physician not provided, which would
documented resident had have facilitated turning). No
no areas of skin pressure-relieving devices and
breakdown and ordered staff assistance in getting out
residenttobe upina of bed were provided. inthe 7
wheel chair two to three days after admission, the
times a day. resident was out of bed only
once, at which time the
pressure sores were
discovered.
California-2 Maintain nutritional Resident admitted to Resident's weight was recorded Facility failed to provide a
September 2000  status: D facility 7/7/00 with a as 77 pounds 1 month after comprehensive nutritional
diagnosis of failure to ission. Resident i to meet resident’s
thrive and a recorded a severe toss of 12 pounds (13 nutritional needs in order to
weight of 89 pounds. percent} between July and maintain body weight.
August,
California-5 Provide Resident was identified as  Resident fell while walking Factlity failed o develop and
February 2001 supetvision and at high risk for falls in 5/00. unassisted on 6/21/00 and implement a fall prevention

devices to prevent
accidents: D

again on 2/22/01, fracturing his
right hip each time.

plan when resident was
identified as being a high risk
for falls and after the first hip
fracture.
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Appendix ITE: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

Requirement and

State and date  scope and Resident description and Actual harm 1o resident Deficiencies in care cited by
of survey" severity cited relevant diagnoses” documented by surveyor surveyor
California-6 Provide Resident admitted to Fesident wandered o anarea  Facility failed to provide
May 2001 supervision and facility on 2/12/01with 100 yards from facifity near two  supervision and devices to
devices to prevent  dizziness, fainting, poor busy intersections on 3/26/01 prevent accidents even after
accidents: D vigion, and cognitive and again en 5/18/01, resident was found wandering
impairment. Care plan of outside the facility on 2/20/01.
2/20/01 identified resident  According to CMS, the failure of The facility did not immediately
as a wanderer and atrisk g facifity to provide supervision impierent procedures cited in
for fails. Interventions of a cognitively impaired the care plan to supervise the
suggested were visual individual with known risk for resident and prevent accidents
checks every 2 hours and  wandering is considered failure  and wandering, nor did the
involvement of resident in {0 prevent neglect and places  facility implement existing
tacility activities. On the resident in immediate tacility policies to prevent
2/20/01 at 9:30 pm jeopardy for death or serious wandering and injury.
resident was found injury during such an incident.
wandering outside on the
patio and had fallen and
sustained abrasions.
California-8 Ensure prevention Resident fitted to R T a facility- Fagilty faited 1o ensure
June 2001 and healing of facility in 1998 with stroke, acquired stage IV pressure necessary treatment and
pressure sores: D paralysis of lower right sore of the right ankie service to promote healing and
side, and senile dementia. measuring 7 cm. by 5 cm. prevent infection of the
Physician orders of 4/5/01 pressure sore. Surveyor
called for an air mattress, observed on 6/20 and 6/21/01
Assessment of 4/24/01 that there was no air mattress
noted resident had a stage on resident’s bed and on
{V pressure sore on the 6/20/01 that inappropriate
right outer ankle. On technique was used in
5/17/01, physician ordered changing the dressing on the
cleansing of the wound resident's ankle.
with saline and an anti-
infective solution, dressing
it with soft protective
gauze.
California-8 Ensure Resident admitted to Resident weighed 98.4 Ibs and  Facility failed to ensure that
June 2001 maintenance of facility in 1990 with a experienced a severe weight the resident maintained

nutritional status:
o]

diagnosis of stroke and
inability to speak. A 3/7/01
assessment noted erosive
gastritis, anemia, and
weight of 111 ibs. The
county was the
conservator and requested
maximum treatment,
Resident was placed on
an enriched pureed diet
with supplemental
feedings three times daily,

loss of 13 pounds (12 percent)
in 3 months.

adeguate nutrition. it did not
monitor the arount of
nutritional supplements
consurned by the resident and
inconsistently recorded
weights, often without
associated dates. it did not
notify the physician of the
resident's weight joss.
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Appendix 1IT: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-
Care Problems

Requirement and

State and date  scope and Resident description and Actual harm to resident Deficiencies in care cited by
of survey” severity cited retevant diagnoses” documented by surveyor surveyor.
California-9 Provide Resident 1, 48 years old,  Resident fell when frying to The facility failed o supervise
December 2000  supervision and admitted to facility aftera  climb over side rails, sustaining the resident and prevent
devices to prevent  stroke with incontinence, 2 laceration to his head. accidents from occurring: staff
accidents: B* inabiiity to speak, right- failed to accurately assess
side paralysis, and resident’s safety needs and
functional use of his left inappropriately assumed
side. Resident resident needed full side rails
communicated by signs on the bed.
and sounds.

Resident 2 had a history of On 3/28/00, resident climbed The facility failed to provide
a right hip fracture, chronic  over the bed side rails and was  supervision and appropriate
weakness in both legs, found on the floor at the foot of  interventions to prevent this
and dementia. Resident his bed with both side rails in resident’s fall. According to the
had a physician’s order the up position. Seven hours surveyor, there were no orders

{9/16/99) for soft belt later, an x ray was taken and for restraints in bed and no
restraints when in found that resident had a indication that all reasonable
wheelchair to prevent “minimal impaction fracture” of  efforts had been made to
resident from getting up the left hip, safeguard the resident from
from wheeichair without additional injuries.
assistance. Because restraints, including

side rails, can pose a serious
health and safety risk to nursing
home residents if used
improperly, CMS requires that
restraints should only be used
when other, less severe
alternatives fail to address a
resident's medical needs, and
the benefits outweigh the
potential risks. in such cases,
the nursing home must ensure
that any restraints are used
safely and properly.
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Appendix IIE Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

Requirement and

disorders, Resident was
receiving an antipsychotic
medication that has a side
effect of constipation. Care
plan of 1/04/01 called for
{1} providing liquids,
roughage, and exsroise,
(2} monitoring for
abdominal distention, pain,
cramps, nausea, and
vomiting, and (3) checking
for impaction every 3 days.

State and date  scope and Resident description and Actual harm to resident Deficiencies in care cited by
of survey* severity cited relevant diagnoses” documented by surveyor surveyor
California-9 Ensure Resident was readmitted A stage IV pressure sore on Facility was slow to implement
December 2000  maintenance of {8/11/00) to facility right heel was noted on the dietician's
nutritional following the removal ofa  7/27/00. recommendations of 6/15/00
status: D hip prosthesis and a for caloric, protein, and water
surgical incision that intake necessary for wound
became infected with a healing. Diet ordered on
fungus, resulting in a large 8/20/00. On 6/24/00 resident
gaping wound. Resident was admitted to the hospital
was unable to swallow for care of gastrointestinal
following a stroke and was bleeding and found to need
fed via a nasogastric tube, nutritional supplements to
address gastrointestinal
bleeding and promote wound
healing. Resident was
readmitted to facility on
6/29/00. Following
readmission, the facility also
{ailed to implement both the
hospital's and its own
dietician’s recormmendations
for increased protein, calories,
and water to encourage wound
healing.
California-10 Provide Resident itted to Resident fell while to Facitity failed to provide
May 2001 supervision and facility with diagnoses of  get out of bed and lacerated left supervision and devices to
devices to prevent dementia and Alzheimer's  elbow. prevent accidents. Specifically,
accidents: D disease and a history of resident was put to bed
falls, contusion, and without a restraining belt.
unsteady gait. Resident
identified as high risk for
talls and had a physician's
order for a restraining belt
when in bed.
Cafifornia-11 Provide necessary Resident admitted to the Resident admitted to hospital Staff failed to implement the
May 2001 care and services:  facility in 1998 with for “several days” to relieve a care plan. On 5/23/01 the
D ia and l | fecal i d surveyor noted the resident

crying out, moaning,
grimacing, and moving her
arms and legs about. Last
bowet movement recorded
was on 5/19/01. The charge
nurse administered Tylenot
with codeine for what she
believed was an earache at 10
a.m. Resident continued to cry
out and the charge nurse
called the physician who had
the resident transferred to a
hospital emergency room.
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Appendix ITE: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

Requirement and

State and date  scope and Resident description and Actual harm 1o resident Deficiencies in care cited by
of survey” severity cited iag: ¢ documented by surveyor surveyor
Catifornia~11 Provide Resident was admitted Resident sustained a 9 om, skin Facility failed to develop skin
supervision and 4/25/01 with acute kidney  tear to the lower left leg on tear prevention plans. Staff did
devices to prevent failure and emphysema 4/28/01 and two 3 cm. skin not fully investigate causes of
accidents: E and was one of five tears below the left knee on the tears and did not know
residents identified as 5/3/01. Four other residents how to prevent skin tears, The
being at risk for skin tears; aiso sustained muitiple skin staff development director
ali five developed skin tears to their extremities and stated that she had never
tears. A care plan for hip. provided instruction for the
potential for skin certified nurse aides on
breakdown and treatment prevention of skin tears.
of the skin tears was
_developed.
California-14 Ensure prevention Resident admitted to Resident's pressire sore Facility staff failed to promote
March 2001 and healing of facility 1/26/01 following a  progressed to a stage H by healing or prevent worsening
pressure sores: D stroke, with inability to 2/28/01 and a stage It on of pressure sore by failing to
swaliow, a gastric tube in ~ 3/7/01. empioy the appropriate sheets
place for feedings, and a that are used in conjunction
stage | pressure sore on with the low-air-loss, pressure
right hip. sore mattress, thereby
negating the pressure-refieving
benefits of the mattress.
California-16 Ensure prevention Resident admitted to Resident developed a new Facility staff did not prevent
April 2001 and healing of facility 11/16/98 with stage H pressure sore on the development of a facility-
pressure sores: D dementia, anemia, 4/26/01. acquired pressure sore.
irregular heartbeat, Specifically, the surveyor
diabetes, high blood observed on 4/24/01 that the
pressure, and difficulty in staff did not turn resident every
swallowing. 2 hours as directed by the care
pian, and left her in the same
position for as fong as 8 hours.
California-18 Provide necessary Fesident admitted to the Fesident was observed Facility staff failed to assess
April 2001 care and services: facility with a steel plate screaming and writhing in the resident’s pain levels after

E

implanted in her back
following a fracture.
Nursing care plan called
for comfort measures for
back pain, such as
heat/cold appiication,
therapeutic touch, and
staying with resident when
she was in distress.
Resident also had an
order for Methadone 20
mg. that had been reduced
t02.5mg

unrelieved pain for greater than
an hour.

decreasing her Methadone.
They did not do an in-depth
pain assessment at any time
after admission. The surveyor
observed the staff ignoring the
resident’s cries for help and
refief, which continued untit the
surveyor intervened.
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Appendix IIl: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

Requirement and

State and date  scope and Resident description and  Actual harm to resident Deficiencies in care cited by
of survey' severity cited relevant diagnoses® documented by surveyor surveyor
California-19 Provide necessary Resident admitted to As a result of the facility's Facility staff did not reassess
June 2001 care and services: facility on 3/97 with stroke, failure 1o address the resident’s  this resident’s pain ievel and
D one-sided paralysis, and pain, the resident refused the need for stronger pain refief.
moderate contractures of  splints used o controt the
upper and lower contractures and the
extremities. Residenttook  contractures worsened, leading
Tylenol four times a day to greater pain.
since 2/98 for pain, As his
pain worsened, he began
1o refuse the splinting of
his contracted extremities
because it was too painful,
California-20 Provide Fesident was admitted to  Resident fell and sustained Facility failed to implement
January 2001 supervision and facility on 3/6/00 and abrasions to her right fiank and  care plan of 12/19/00 that
devices to prevent identified as a high risk for  hip on 12/24/00 and again on cailed for safety assessment
accidents: D falls on 12/6/00 because of 1/7/01, sustaining a scalp and rehabilitation screening
resident's failure to faceration on the back of her related to falis. In addition,
remember wamings about  head. facility failed to reassess
personal safety and poor resident's safety needs and
safety awareness. altemative preventive
measures after the two falls,
as called for by facifity policy
and the care plan. Physical
therapy staff did not assess
rasident for safety needs
either. There was no
documented evidence that a
plan was implemented to
prevent future falls.
California-22 Provide Resident had diagnoses of Resident fell 17 documented Facility tailed to provide
Qctober 2000 supervision and diabetes, bipolar disease,  times from 4/21 to 10/14/00, supervision and prevent

devices to prevent
accidents: D

and high blood pressure.
Resident was assessed as
at risk for falls.

when she sustained a bruising
of the right eye, and a bruise
and an abrasion to her
forehead.

accidents. Specifically, facility
staft did not provide a seff-
releasing seat belt or pressure
sensitive alarm on resident’s
wheelchair as recommended
by the facility's fall/risk
committee. Although the MDS
assessment of 8/4/00
indicated that the resident had
no falis for 180 days, the
resident’s medical record
indicated that the resident fell
at least six times in this period.
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Appendix Iil: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

Requirement and

State and date  scope and Resident description and  Actual harm to resident Deficlencies in care cited by
of survey" severity cited relevant diagnoses® documented by surveyor surveyor
fowa-1 Ensure prevention Resident 1 had diagnoses  Resident’s stage il pressure Facility staff tailed to provide
June 2001 and healing of that included renal failure,  sores healed and then appropriate treatment to
pressure sores: [ diabetes, and dementia. reopened repeatedly from prevent reoccurrence of
Resident's record noted 1/8/01 to 6/20/01. pressure sores, resulting in the
the presence of two reappearance of pressure
pressure sores, one on sores after they had resolved.
1/8/01 and the second on Specifically, the facility did not
4/1/01, between the reassess the current plan of
buttocks and on the iower treatment and did not modify
right back, respectively. the care pian to meet the
needs of the resident.
Hesident 2 had a history of Resident developed an infected  Facility staff failed to prevent
stroke and dementia. A stage H pressure ulcer at the an avoidable pressure sore.
4/20/01 assessment note  base of the right thumb, After the resident was
indicated that the resident readmitted with the cast on his
had no ulcers, skin arm, the staff did not assess
problems, or jesions, On whether the skin around the
4/22/01, the resident fell, cast was intact for 18 days
was admitted to the (4/27-5/14/01), at which time
hospital for reatment of a the nurse noted a foul odor
fracture of the right wrist, and a reddened thumb.
and was readmitted to
nursing home on 4/27/01
with a cast on the right
arm, including the lower
half of the hand and
thumb. S
jowa-2 {1) Ensure On 2/25/02, surveyor Resident developed a stage i Facility staff failed to ensure
March 2002 prevention and observed resident being pressure sore that persisted that a resident with a pressure
healing of transferred using a and reopened after resolving. sore received necessary

pressure sores: D

mechanical lift and noted
an open stage H pressure
sore on the iower back. A
record review revealed a
history of heating and
reoccurrence of a lower-
back pressure sore on
several occasions from
7/8/01 through 2/26/02.

treatment to promote healing
and to prevent new sores from
developing. Specifically, the
record lacked evidence of
assessment of potential causal
factors and interventions to
prevent the reoccurring
pressure sore.
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Appendix IIE: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Probiems

Requirement and

State and date  scope and Resident description and Actual harm to resident Deficiencies in care cited by
of survey® severity cited iagnoses” documented by surveyor surveyor
{2} Provide During the above cited Resident sustained multipie Facility failed to prevent
supervision and observation of the same bruises, skin tears, and bruises and skin tear injuries.
devices to prevent  resident on the mechanical scrapes. ‘The staff did not assess the
accidents: D Ii, the surveyor also noted cause of the injuries or
bilateral purple bruises on implement protective devices,
the resident’s lower legs such as padding of the lift and
and later checked the wheelchair. On 2/26/02, a staff
resident more fully and member stated that the
noted a total of five bruises probable cause of the bruises
and a sorape to the legs. A was the resident’s hitting the
review of the resident's mechanical Hoyer lift during
record revealed multiple transfers and that the lift
bruises, abrasions, and should be padded.
skin tears going back 1
year. The surveyor
observed that there was
no padding on the
mechanical lift
lowa-4 Provide necessary Resident with a diagnesis ~ Surveyor noted bruises on Fagcility staff failed to provide
February 2001 care and of multiple sclerosis resident’s fegs and saw how the necessary care and
services: E required extensive resident’s legs and feet were services in accordance with
assistance with transfers,  twisted between the wheelchair the pian of care. Staff failed to
walking, and other pedals and dragged and assess for risk of skin injury
activities of daily living, bumped against the wheeichair  from wheelchair transfers and
Care plan of 1/18/01 on 1/30 and 1/31/01. Aesident  to protect resident from harm
directed staff to monitor sustained multiple bruises on during transters. Staff also
and record all skin both lower legs. failed to document resident's
changes. Surveyor noted bruises.
multiple bruises on
resident's legs.
lowa-5 Provide necessary Resident admitted to Resident fell five documented  Facility failed to properly
March 2001 care and facility on 7/6/99 with fimes, sustaining abrasionsto  assess and monitor after the

services: D

Alzheimer's disease, high
bload pressure, and
anemia. Resident was
receiving a diuretic fo
reduce blood pressure and
an antihistamine for
itching. Both drugs can
reduce blood pressure
below normal leveis,
causing dizziness or a
drop in blood pressure
when rising to stand
{orthostatic hypotension).
Resident’s plan of care
called for staff to monitor
blood pressure on a
weekly basis.

the forehead, a bloody nose
and mouth, a bump to the
forehead, a broken tooth, &
carpet burn of the knees, and a
broken nose.

resident fell, striking her head
on alt five occasions, There
was no documentation of
weekly monitoring of blood
pressure or for neurological
status after resident struck her
head.
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T Requirementand

State and date  scope and Resident description and Actual harm to resident Deficienciss in care cited by
of survey” severity cited diagnoses” documented by surveyor surveyor
lowa-7 Provide necessary Resident 1 admitted to Resident developed fwo stage  Facitity staff did not
August 2001 care and services:  facifity on 3/2/01 with 1t ulcers of the foot and ankle,  consistently foliow the orders
D history of stroke, heart one on 6/18/01 and the other and provide the necessary
failure, and poor on 6/26/01, which were stifl care for the resident.
circulation, with related present, unhealed, on 8/7/01.  According to the surveyor, the
rash of the legs and feet. skin and heel protectors were
Assessment revealed a feft off and the wheelchair was
smalt scab on the feft not padded and was causing
ankle that healed by 5/01. additional erosion of the ankie
Resident developed a lesions,
scabbed area on right foot.
The physician ordered skin
and heel protectors to be
worn at night on 5/29/01.
Resident 2 was admitted  Resident 2 experienced severe  Facility staff failed to provide
with lung cancer, unrelieved pain. the necessary care for this
degenerative arthritis, resident fo maintain comfort
osteoporosis, and anxiety. measures and avoid pain. The
Physician’s note of 5/16/01 care plan of 5/21 and 6/13/01
indicated that resident was did not include pain
dying and would need to management. The staff did not
be assessed for pain relief assess the resident’s
as the disease progressed complaints of pain and need
and that stronger, more for effective pain refief,
effactive pain relievers
would be considered. As
the resident began to
experience increasing
pain, he was given Tylenol
even when pain appeared
severe and unrelieved.
fowa-7 Provide Resident 1 has diagnoses  Resident 1 fell 11 times and The facility faited to provide
August 2001 supervision and of dementia and sustained a fractured wrist, adequats interventions to

devices 1o prevent
accidents: D

depression with long- and
short-term memory
deficits. Surveyor noted
resident had falfen
frequently from 2/23/01
through 7/23/01 and
sustained serious injuries.
Personal safety alarms
selected for resident were
ineffective in preventing
falls.

three fractured ribs, bruises,
abrasions, and a skin tear, pius
pain associated with all these
fails and injuries,

prevent accidents. The
personal alarm system was
the only safety device
employed, and there is no
evidence that the staff
evaluated its effectiveness and
selected other measures,
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Agpendix ITk: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

State and d
of survey”

Requirement and
ate  scope and
severity cited

Resident description and  Actual harm to resident

relevant diagnoses® documented by surveyor

Maryland-1
August 2001

Provide
supervision and
devices to prevent
accidents: D

Resident 2 was admitted
to facifity on 8/8/00 with
renal fatiure and impaired
rnobility. On 4/3/01, he
was assessed as being
mentally confused at
times. Surveyor noted the
resident's record stated
that resident fell
frequently. The care plan
and monthly summary for
April identify the personal
alarm unit as the safety
devige in use during this
time (initiated 3/25/01).
The resident frequently
removed the unit or put it
in his pocket.

Deficiencies in care cited by
surveyor

Resident 2 fefl 21 times from

1/6/01 10 6/26/01 and sustained

muitiple skin tears, two
facerations to the head and
elbow requiring emergency
room or clinic visits for sutures,

multiple bruises and abrasions,

and head injuries.

The facility faited to provide
adequate interventions to
prevent accidents. The
personal alarm unit in use for
this resident did not prevent
his falis from occurring and
there is no indication that other
safety options were
considered.

Resident admitted to
facility with multiple
diagnoses including
congestive heart failure,
high biood pressure, and
obesity. Resident suffered
from shorness of breath
and required oxygen at 3
fiters per minute. She also
had a history of falls and
was considered a high risk
for falls. Resident had a
physician order for a
quick-release belt while in
wheelchair for safety.

Resident fell out of the
wheelchair, was bleeding from
nose and mouth, and was in

acute respiratory distress. Staff

did not intervene to address
respiratory distress until

resident stopped breathing and

her puise stopped. At this time
the staff began to administer
cardiopulmonary resuscitation

(CPR).

The facility failed to provide
supervision and devices to
prevent accidents by not
placing safety belt around
resident while she was in the
wheelchair. Staff also did not
provide the resident with
oxygen as ardered while she
was in the wheelchair. Staff
did not respond in a timely and
appropriate manner to
resident's onset of respiratory
distress following the fall from
the wheelchair. Staff did not
initiate CPR until resident was
no longer breathing and her
puise stopped.

Missouri-3
May 2001

Ensure adequate
nutritional status:
2]

Resident had diagnoses of
peptic ulcer disease,
aspiration pneumonia, and
a penicillin-resistant
infection requiring long-
term antibiotic treatment.
From 11/00 through 2/01,
resident sustained a
severe weight loss of 10 to
12 percent,

Resident experienced ancther
severe weight loss, dropping
from 126 Ibs in 3/01 to 116.9

ibs in 4/01, a loss of 7.2 percent

in 1 month.

The facility failed to ensure
adequate nutritional status.
After noting resident's weight
loss in 2/01, no care plan was
devsloped to address the
weight loss. In March, the
digtician recommended a
dietary supplement, which did
not begin for a month.
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Appendix I; Abstracts of Nursing Home
Survey Reports That Understated Quality-of-
Care Problems

Requirement and

State and date  scope and Resident description and  Actual harm to resident Deficiencies in care cited by
of survey’ severity cited relevant diagnoses” documented by surveyor surveyor

Nebraska-1 Provide necessary Resident 1 readmittedto  Over a period of @ months, Facility failed to provide the
September 2000 care and facility from hospital with 2 resident’s blood sugar necessary care and services

services: D

diagnosis of insufin- fluctuated, inciuding frequent
dependent diabetes. isodes of sy i

required to manage resident’s
i ifically, (1) the

Physician orders stated hypoglycemia {tow blood sugar  staff infrequently called the
that the physician was o between 48 and 60) and foss of physician about biood sugars

be called when resident's  consciousness.
biood sugar fell below 40

or rose above 350 (normal

range is 70 to 110},

Resident received insulin

on a sliding scale {insulin

dose based on most

recent blood sugar), and a

variety of dietary

interventions.

Resident 2 with di This i ill resident

of emphysema, suffered with unrelieved pain

Parkinson’s disease, and  for at least 4 months.
osteoarthritis was
receiving hospice services.
Resident experienced
increasing pain on a daily
basis, unrelieved by
regular Tylenol, a
tranquilizer, and an
antipsychotic drug specific
for schizophrenia and
mania. Resident obtained
short-term (2.5 hours)
relief from Tyiox {Tylenol
and oxycodone for pain

below 40, the frequent blood
sugar fluctuations, or the
resident's episodes of
symptomatic hypoglycemia,
{2} fluctuating blood sugars
were not identified as a
problem in the care plan, and
{3) there was no assessment
of the resident’s diabetes,
appropriate diet, treatment
effectiveness of hypoglycemic
episodes, and administration
of insulin on a sliding scale.

Facifity staff did not provide
the necessary care and
services to this resident. The
staff did not assess or respond
to the resident's continuing
complaints of pain and noted
in the record that the resident
was demanding and
manipulative. Nor did they
monitor the effectiveness of
the medications administered,
resulting (according to the
surveyat} in the resident's
voicing thoughts of suicide.
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Appendix IX: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

Actual harm to resident
ed by surveyor

Deficiencies in care cited by
surveyor

Requirement and
State and date  scope and Resident description and
of survey” severity cited diagnoses®
Nebraska-3 Ensure prevention  Resident was readmitted
September 2001  and heating of to facility 5/24/01 with

pressure sores: D

diagnoses of stroke,
diabetes, and one stage i
pressure sore of the lower
back and one stage |
pressure sore between the
buttocks. Resident was
totally dependent on staff
for bed mobility because of
a right-sided paralysis and
developed pressure sores
of both heels that were
noted on 6/3/01 and
identified as stage ! on
7/24/01. A pressure-
reducing mattress was
added to the care plan on
9/4/01.

Resident developed a stage i
pressure sore on the right heet
with thick green drainage and
fout odor.

Facility falled 1o ensure that a
resident did not develop a
pressure sore in the facility.
Specifically, the facility staff
faited fo recognize the
chalienge the resident had in
moving in bed because of the
right-sided paralysis. In
addition, they were slow to use
a pressure-redusing mattress.
When the matiress was placed
on the bed the staff did not
discontinue use of the fleece-
lined protection booties and
continued use for 3 weeks,
which negated the pressure-
reducing effects of the
mattress.

Pennsyivania-3
May 2001

Ensure prevention
and healing of
pressure sores: D

Resident had a left hip
fracture and was identified
as high risk for skin
breakdown on 12/18/00. A
stage | pressure sore of
the left heel was noted on
3/7/01 and by 3/14/01 it
had progressed to stage It
A special baot to keep left
hee! elevated was not
applied untit 3/21/01 and
was then left on
continuously. A second
stage il pressure sore was
nated on the feft outer faot
4/10/01. The boot was
discontinued on 4/11/01. A
nutrition assessment on
3/27/01 indicated
resident’s skin was intact
and recommended no
increase in protein in the
diet,

in addition to the stage il
pressure sore of the foot,
resident developed a second
stage H facility-acquired
pressure sore on 4/10/01.

Facifity failed to prevent the
development of pressure
sores. Specifically, the boot,
which was left on continuously,
contributed to the development
of the pressure sore identified
on 4/10/01. In addition, the
diefician did not note the
existing original pressure sore
and wrongly assumed the
resident had no extra need for
protein. The need for
additional protein in the diet
was confirmed by laboratory
tests indicating the resident’s
protein leveis were below the
nermal range.
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Appendix [II: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

Requirement and

Actual harm to resident
documented by surveyor

State and date  scope and Resident description and
of survey’ severity cited relevant diagnoses®
Pennsylvania-3  Provide Resident had piriformis
May 2001 supetvision and syndrome (compression of

devices to prevent

the sciatic nerve by the

Deticiencies in care cited by
surveyor

Resident developed a second-
degree burn of the right
buttock, which blistered and

Facility staff failed to pravide
supervision and prevent injury.
During a routine check on

accidents: E piriformis muscle) with a was still healing after a month.  1/5/01, the facility found that
physician's order for the temperature on the
physical therapy using hydrocoliator pack was 11
stretching exercises and degrees above the
heat application. Physical manufacturer's recommended
therapy used a temperature. On 4/16/01 the
hydrocollator pack to hydrocollator pack was applied
provide moist heat to the resident’s right buttock.
treatments.® Resident said that he told the
therapy staff that the pack was
getting too hot and the pack
was removed. Facility staff did
not check the water
temperature after the incident.
Resident 2 had diagnoses  Resident 2 fell nine The facility failed to ensure
that included dementia, documented times and, as a adequate supervision and
poor vision, and result of these falls, sustained a  assistance devices to prevent
Parkinson's disease and skin tear, a i iri i ding to the
was assessed as a transfer to the hospital for surveyor, there was no
moderate risk for falls on treatment, and a dislocated hip  evidence that the facility had
12/28/00. The MDS requiring another hospital visit.  implemented effective
significant change interventions to avoid the risk
assessment of 1/24/01 of such accidents for the
and the 4/9/01 quarterly resident. The surveyor noted
review noted a history of that this at-risk resident's room
falls, impaired decision was too far from the nurses’
making, and the need for station, making observation
assistance for transferring difficult.
and walking. The records
noted interventions found
to be ineffective continued
1o be used.
Pennsylvania-3  Provide A dependent resident with  Resident sustained eight skin Surveyor stated that the facility

May 2001

supervision and
devices o prevent
accidents: D

cognitive impairment was
assessed as at risk for
falls and skin tears.
interventions to prevent
falls listed in the care plan
included use of personal
alarms, protective sleeves,
and pi i

tears on §/27/00, 7/24/00,
7/31/00, 8/16/00, 8/20/00,
10/24/00, 1/8/01, and 1/27/01.

failed to ensure that the
necessary safety measures
and/or devices were
implemented and failed to
adequately assess the
ongoing use of these devices
given their ineffectiveness in
_preventing falis and skin tears.
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Appendix HI: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

State and date

of survey' severity cited relevant diagnoses® documented by surveyor

Virginia-1
August 2000

Requirement and

scope and Resident description and

Provide necessary Resident admitied to

care and facility for pain

services: D management associated
with spread of cancer to
the spine. Resident had
physician orders for
Oxycontin every 12 hours
for long-term pain relief, as
needed, and Percocet
every 4 hours for any
additional pain, as needed.
Staff noted resident lay
very stifl in bed and
seidom asked for pain
medication but that it was
obvious he was in a lot of
pain whenever he was
turned or touched.
Resident's daughter said
her father was in constant

pain and was depressed.

Virginia-2
March 2001

Actual harm to resident

Deficiencies in care cited by
surveyor

This resident suffered with
severe pain that was
incompletely refieved by the
use of Percocet. The longer
acting Oxycontin was never
used.

The facility did not provide
necessary care and services
to manage this resident's pain,
Resident did not receive any of
the longer-acting Oxycontin
and received only 10 doses of
the Percocet during the 8 days
he was in the facility, He was
not offered pain refief in the
morning when he was being
turned and bathed. Menitoring
of medication effectiveness
was incomplete, Percocet was
given, on average, once a day.

Resident was itted to
facility 11/4/97, with
diagnoses of stroke,

Provide necessary
care and
services: D

Resider tained fi of
the eighth and ninth ribs with
fluid in the left lower lobe of the

p on, and
An MDS of 11/8/00
indicated the resident was
cognitively impaired and
required kift transfer. On
12/27/00 the nurse noted a
large area of bruising on
the left chest and left
underarm with swelling
around the rib cage. On
1/6/01 resident began to
experience shaliow
breathing. Physician
ordered a chest x ray if
resident’s breathing
difficulties continued.

fung by x ray.

The facility failed to provide
the necessary care and
services to provide prompt
treatment of the resident’s
chest injury. Specifically, the
tacility failed to take
appropriate action to assess
and provide the necessary
care for this resident's injury
for 11 days. The results of an
investigation implicated the fift
used to transfer the resident to
and from the bed.
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Appendix IIE: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-

Care Problems

Requirement and

Actual harm to resident
documented by surveyor

Deficiencies in care cited by
surveyor

State and date  scope and Resident description and
ofsurvey’  severitycited _relevant diagnoses®

Virginia-2 Ensure prevention Resident 1 admitted to the

March 2001 and healing of tacility with diagnoses of

pressure sores: D Alzheimer's disease,
anemia, depression, and
joint pain, No pressure
sores were noted on the
admission assessment
form. The care plan on
2/22/00 noted the resident
was incontinent of bowel
and bladder and at risk for
pressure sores. Resident’s
bioed protein was low. The
most recent MDS
(2/23/01) indicated no
pressure sores but noted
the resident was losing
weight, 5 percent or more
in the past 30 days
(1/24/01- 2/23/01).

Resident developed three open
pressure sores of the buttocks,
evident 2 days after the MDS
assessment. One of the
pressure sores was a stage 1.

Resident 2 i to
facility on 12/24/00 with
diabetes, stroke, prostate
cancer, requiring limited
assistance for activities of
daily living, and incontinent
of bowel and bladder. As
of 12/31/00 resident had
an unhealed surgicai
wound of the back, two
stage {V pressure sores of
the right and left heels,
and an excotiated (stage 1)
buttock. After a brief
hospitalization, resident
was readmitted to facility
and the clinical record on
2/26/00 described the
buttock sore as a stage i
pressure sore. Treatment
with a sealed dressing
continued.

Resident d ped an open
stage Il pressure sore with
yellow drainage.

The facility failed to prevent
the development of facility-
acquired pressure sores. The
staff did not obtain timely
atternative treatments and
interventions to promote
healing of early pressure
sores.

Staff failed to obtain timely
alternative treatments and
interventions o promote
healing upon worsening of
these sores from1/18/01
through 3/1/01. Specifically,
the staff continued to treat the
pressure sores without
evaluating the effectiveness of
the treatment.
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Appendix IIL: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-
Care Problems

Requirement and

State and date  scope and

Resident description and  Actual harm to resident

Deficiencies in care cited by
documented by surveyor surveyor

»

of survey” severity cited relevant diagnoses
Virginia-4 Provide necessary
March 2001 care and services:

D

Resident was an 81-year- Resident sustained a
old admitted to the facifity nondisplaced fracture of the left necessary care and services.
on 8/17/90 with psychoses wrist and suffered unnecessary The facility failed 1o assess

Facility failed 1o provide

and hypothyroidism. pain.
Recent assessment
(1/22/01) indicated long-
and short-term memory
ioss and moderate
dependency for activities
of daily living. Care plan
identified resident as at
risk for falls. A fist of
preventive measures was
provided, On 8/14/00 at
7:30 p.m., resident felf and
complained of pain all
over.

and investigate the source of
the resident’s pain, Nurses’
notes indicate no apparent
injury after fail. On 9/15/00 at
6:30 p.m,, resident complained
of pain in left arm. There was
bruising on wrist and thumb,
and the arm was swollen and
tender to touch. According to
the surveyor, there was a
delay in seeking more
aggressive treatment or
service, as evidenced by the
fact that an x-ray was not

obtained untif 37 hours after
the resident's fall.
s

Source: State nursing home survey (epors.

*To more easily distinguish among muitipie surveys from the same state, we assigned consecutive
numbers to each state’s surveys.

*The resident description and relevant diagnoses are limited to the information provided by the
surveyor, in some of the surveys, no background or diagnostic information was provided.

“Skin tears and multiple bruises are serious and painful injuries for older individuals and shouid not be
considered in the same context as cuts and bruises sustained by healthy and younger adults. A skin
tear is a traumatic wound occurring principally on the extremities of oider adults as a result of friction
alone or shearing and friction forces that separate the top layer of skin from the underlying layer or
both fayers from the underlying structures. A skin tear is a painful but preventable injuty, Individuais
most at risk for skin tears are those with (1} fragile skin, {2) advanced age, (3} assistance devices
{wheelchairs, fifis, walkers), (4) cognitive and sensory impairment, {5) history of skin tears, and

(8) total dependence for care. In addition, treatment of bruises and skin tears for elderly residents of a
nursing home is frequently complicated by diabetes, poar circulation, poor nutrition, and medications
with biood thinning effects. See Sharon Baranoski, “Skin Tears: Staying on Guard Against the Enemy
of Frait Skin," Nursing 2000, voi. 30, no. 8, 2000.

“Stages of pressure sore formation are I—skin of involved area is reddened, (I—upper fayer of skin is
involved and blistered or abraded, Nl-—skin has an open sore and involves all layers of skin down to
underlying connective tissue, and IV—lissue surrounding the sore has died and may extend to
muscie and bone and invoive infection.

“The following two resident incidents were cited at the B tevel for scope and severity, which means
the surveyor found that both injuries were unavoidable and that the nursing home was in substantial
compliance with the requirements.

‘These twa citations involve two residents, one cognitively competent and the other with dementia,
who were injured because side rails were in place on their bads. Numerous reporis have cited the
danger of side rails. Residants trying to get out of bed over the rails have injured themselves by
failing. Other individuals have been caught between the bed rails and the mattress or have caught
their heads in the ralls. Some of these injuries resuited in death.
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Appendix II: Abstracts of Nursing Home
Survey Reports That Understated Quality-of-
Care Probiems

A hydrocollator pack is a canvas bag containing a silicone gel paste that absorbs an amount of water
10 times its weight. The pack is placed in a heated water container, set at a temperature above 150°
F. When ready, it is placed in a protective dry terrycloth wrap and appiied on top of the area where
the individual is experiencing pain. Lying or sitting on the pack negates the insulating effect of the
terrycioth and the individuat may be burned,
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Appendix IV: Information on State Nursing
Home Surveyor Staffing

Table 9 surmarizes state survey agencies’ responses to our July 2002
questions about nursing home surveyor experience, vacancies, hiring
freezes, competitiveness of salaries, and minimum required experience.

Table 9: State Survey Agency Responses to Questions about Surveyor Experience, Vacancies, Hiring Freezes,
C i of ies, and i

|

Surveyors with

2 years or less Burveyor Surveyor hiring RN surveyor Minimum required
experience  positions vacant  freeze in effect as salaries are experience for RN

_State® {percent) {percent) of mid-2002 ith surveyors (years)
Maryland 70 9 Yes Yes Oto2
Oklahoma &7 4 Yes Yes Otol
New Hampshire 80 12 Yes No 2
_Florida 55 8 No No [
_ldaho 54 0 Yes No 1
Washington 54 0 No No 2
_California 52 6 Yes Yes 1

_Georgia 51 14 No No 8

_Kentucky 51 17 No Yes 4
District of Columbia 50 9 Yes Yes 3
Utah 50 8 No No 2
_Louisiana 48 6 Yes No 2103
_Alabama 48 10 No No ]
Tennessee 45 18 No No 3
Maine 42 9 Yes No 5
Hawaii 40 17 No No 2-%
New York 40 4 Yes No 102
Missouri 36 11 Ne No 2
_Qregon 34 12 Yes No 5
_Arkansas 33 20 No No 2
North Carofina 33 18 No No 4
Texas 3 20 No® No 1
_New Mexico 30 B4 No No 3
New Jersey 30 23 Yes No 3
_Nebraska 29 8 No No it02
Connecticut 29 1 Yes . Yes 4
_Alaska R 28 .22 No No 2
Wisconsin 25 15 No No Q
Colorado 24 17 No No 1
Virginia 21 5 No No 0
_indiana e 20 18 Ne No 1
_Arizona 20 24 Yes No 2
South Dakota 18 0 No Yes 2
Ohio 17 5 No Yes [}
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Appendix IV: Information on State Nursing
Home Surveyor Staffing

Surveyors with

2 years or less Surveyor Surveyor hiring RN surveyor  Minimum required

experience positions vacant freeze in effect as salaries are experience for RN

_State® {percent) {p 4] of mid-2002 competitive surveyors (years)
Michigan 17 5 . Yes No 1]
_Kansag 17 4 No No °
_Massachusetts 16 14 Yes Yes 1t03
_Pennsylvania 15 7 No Yes 1
_Rhode sland . g8 13 . No Yes 1
filinois 5 5 __Yes Yes 2%3
lowa 4 4] Yes No 5
Minnesota O 17 Yes No 3

Source: State survey agency responses to July 2002 GAO questions.

"Nine states did not respond to our inquiry—Delaware, Mississippi, Montana, Nevada, North Dakota,

South Carolina, Vermont, West Virginia, and Wyoming.

Texas indicated that although there was no hiring freeze or layoffs, the survey staft was reduced by
107 positions through attrition from September 1, 2001, through June 1, 2002, in fight of state funding
changes and agency cuts. As of mid-2002, Texas was authorized 215 nurse surveyors and had 42

positions vacant.

“Kansas requires §

in

period for that experience.
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Appendix V: Predictability of Standard
Nursing Home Surveys

Our analysis found that 34 percent of current nursing home surveys were
predictable, allowing nursing homes to conceal deficiencies if they choose
to do so. In order to determine the predictability of nursing home surveys,
we analyzed data from CMS's OSCAR database (see table 10). We
considered surveys to be predictable if (1) homes were surveyed within 15
days of the l-year anniversary of their prior survey or (2) homes were
surveyed within 1 month of the maxirum 15-month interval between
standard surveys. Consistent with CM$’s interpretation, we used 15.9
months as the maximum allowable interval between surveys. Because
homes know the maximum allowable interval between surveys, those
‘whose prior surveys were conducted 14 or 15 months earlier are aware
that they are likely to be surveyed soon.
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ix V: Predi of
Nursing Home Surveys

Table 10: F i ity of Current ing Home Surveys, by State

Homes surveyed within 1

Number of active Homes surveyed within 15 month of 15-month

homes with a current  Predictable surveys  days of 1-year anniversary maximum interval of
_State and prior survey (p ) of prior survey (percent) _ prior survey (percent)
Alabama 225 827 5.8 76.9
_Oklahoma 354 715 ] 0.6 70.9
South Carolina 174 67.8 6.9 60.9
_Nebraska 226 59.7 31 56.6
_Utah 91 52.7 11 51.6
_Montana 103 524 8.7 437
_Georgia 357 52.4 i 0.6 51.8
44 52.3 138 38.6

663 52.0 14.8 37.3

84 50.0 4.8 _ 45.2

New Mexico 80 488 13.8 30.0
Delaware 42 42.9 31.0 11.9
_California 1,324 41.2 9.5 31.7
_Nevada 45 40.0 24.4 156
Arizona 138 39.8 210 18.8
i 359 Y 187 20.3
_Oregon 142 38.0 14,1 23.9
_Maryland 246 37.0 207 16.3
‘Massachusetts 497 36.2 17.3 18.9
_Arkansas 239 35.6 27.6 7.9
_Virginia 275 353 305 47
iowa 5 457 34.6 311 35
_Nation 16,332 34.0 13.0 210
_Kentucky 303 337 10.6 23.1
Ohio__ 973 336 3.0 . 306
North Dakota 85 32.9 282 47
Vermont 43 3286 11.6 20.9
New Hampshire 83 325 12.0 205
South Dakota M 324 18.9 1385
Wisconsin 404 324 19.6 12.9
_Washington 288 321 22.4 9.7
Florida 32,0 9.3 227
Mississippi ) 3186 2.1 29.4
_Rhode isiand 96 313 125 18.8
Connecticut _ 283 . 38 158 180
_Wyoming e 39 308 103 205
_indiana 550 307 144 16.4
_Tennessee 324 _ 280 82 228
_Louisiana 315 28.6 180 9.5
Texas 1,122 272 15.7 1.5
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ix V: i ility ef
Nursing Home Surveys

o Homes surveyed within 1
Number of active Homes surveyed within 15 month of 15-month
homes with acurrent  Predictable surveys days of 1-year anniversary maximum interval of

State and prior survey _(percent} of prior survey (percent) prior survey (percent)
Colorado 222 26.1 8.0 171
Pennsylvania 757 26.0 240 20
_Kansas 369 25.2 136 1.7
_Missouri 531 25.0 11.9 13.2
Maine 121 24.8 83 16.5
_Minnesota 427 204 4.4 159

Maska 15 200 6.7 133
District of Columbia 20 20.0 150 5.0
North Carolina 411 17.3 138 3.4
Hlinois. 849 15.2 8.7 55
West Virginia 138 10.9 87 22
Michigan 433 10.2 8.8 1.4

Sourta; GAD analysis of OSCAR data as of April 8, 2002.
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Appendix VI: Immediate Sanctions
Implemented Under CMS’s Expanded
Immediate Sanctions Policy

From January 2000 through March 2002, states referred 4,310 cases to
CMS under its expanded immediate sanctions policy when nursing homes
were found to have a pattern of harming residents.' Because some homes
had more than one sanction or may have had multiple referrals for
sanctions, 4,860 sanctions were implemented (see table 11). Table 12
summarizes the amounts of federal civil money penalties (CMP)
implemented against nursing homes referred for immediate sanction.
Although these monetary sanctions were implemented, CMS's
enforcement database does not track collections, In addition, states may
have imposed other sanctions under their own licensure authority, such as
state monetary sanctions, in addition to or in lieu of federal sanctions.
Such state sanctions are not recorded in CMS’s enforcement database.

Table 11: Federal d against ing Homes Referred for
immediate Sanction, January 14, 2000, through March 28, 2002

Type of sanction’ Number implemented

owe 2933
Denial of payment for new ission: 1,232
Directed in-service tféining N T 345
State monitoring - ) 192
Directed plan of correction 77
CMS approved alternative or additional state sanction 48
Termination from the Medi and Medicaid p 26
Temporary - 4
Deniat of payment for all residents . - . Ty

_Transfer of resi and closure of facility i
Total 4,860

Source: GMS enforcement database as of March 28, 2002.

*We excluded sanctions that were not implemented either because they were pending as of March
28, 2002, the date pf our extract of CMS's enforcement database, or because CMS withdrew them
after imposition,

"We use the term “cases” because some homes had multiple referrals for immediate
sanctions.
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v " -
Emplemented Under CMS’s Expanded
Immediate Sanctions Policy

Table 12: Federal CMPs under CMS's | of i Policy,
January 2000 through March 2002
_State CMP amount
Alabarma $375,627.50
Alaska 0.00
Arizona 350,652.50
_Arkansas 1,571,654.04
California 1,681,813.50
Colorado 1,489,100.00
_Connecticut 686,350.00
Delaware 21434250
District of Columbia 20,000.00
Florida 1,975.375.00
_Georgia 487,050.00
_Hawaii 20,000.00
Idaho 37,350.00
_Hiinois 2,801,656.50
_Indiana 1,977,685.50
lowa 176,945.00
Kansas . 415,400.00
1,195,177.50
20,000.00
M 184,920.00
Maryiand 280,270.00
Magsachusetts 1,031,445.00
Michigan 1,035,815.00
Minnesota o 66,307.50
issippi 186,977.50
Missouri 467,157.50
_Montana 0.00
_Nebraska 11.207.50
_Nevada 429,500.00
_New Hampshire 93,350.00
New Jersey e 1,543,007.50
New Mexico 222,430.00
New York 0.00
NothCarofina } 2,171,013,75
North Dakota 15,730.00
Ohio 3,104,870.00
_Oxighoma 1,075,036,50
_Oregon 15,225.00
Pennsylvania 1.250,417.00
_Rhade Istand 9,425.00
_South Carolina_ 29,250.00
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v - N
Implemented Under CMS's Expanded
Immediate Sanctions Policy

Sate

State __CMP amount.
South Dakota .. 800
Tennessee — 381,432.50

_Texas 7.677,219.58

Utah 37,157.00

_Vermont 11,550.00

_Virginia 934,425.00

_Washington .00

_West Virginia 112,160.00

_Wisconsin 901,960.50
Wyoming 0.00
Total $38,794,439.37

Source: CMS enforcement datsbase.
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Appendix VII: Cases States Did Not Refer to
CMS for Immediate Sanction

State survey agencies did not refer to CMS for iramediate sanction a
substantial number of nursing homes found to have a pattern of harming
residents. Most states failed to refer at least some cases and a few states
did not refer a significant number of cases.' While seven states
appropriately referred all cases, the number of cases that should have
been but were not referred ranged from 1 to 169. Four states accounted for
about 55 percent of cases that should have been referred. Table 13 shows
the number of cases that states should have but did not refer for
immediate sanction (711) as well as the number of cases that states
appropriately referred (4,310) from January 2000 through March 2002.

ettt
Table 13: Number of Cases States Did Not Refer for Sanction, as Required, and the

Number States Approp y January 2000 gh March 2002
Number of cases not Number of cases
_State referred as required referred’
Nation 711 4,310
Texas 169 423
_New York 140 22
_Massachusetts 46 81
_Pennsyivania 38 164
Connecticut 26 244
Washington 26 227
_litinois 24 241
Florida 21 180,
New Jersey 20 58
_Tennessee 20 48
Minnesota 18 68
Missouri 18 108
South Carolfina 18 3
North Carolina 10 242
_Arizona 9 24
_Maryland 9 34
Wyoming g i1
_California 7 9
_Michigan . 7 284
_Arkansas i 8 115
_Montana . ] 14
Ohia 6 323
idaho 5 31

*We use the term “cases” because some homes had muitiple referrals for immediate
sanctions.
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Appendix VII: Cuses States Did Not Refer to
CMS for Immediate Sanction

Number of cases not Number of cases

State referredasrequired ~ referred’
_indiana 270
_Louisiana
“Oidahoma
West Virginia ___
Delaware

Georgia
_Hawaii

lowa
_New Hampshire
Colorado

District of Columbia

“Oregon
_Rhode lsland
South Dakota
Virginia

Wisconsin
Alabama

|
l

Maine
New Mexico
Nevada

_Aaska

Kentucky

_Mississippi

Nebraska
North Dakota

_Utah
Vermont

Bource: CMS regianal office review of cases wantified through GAC's analysis of GSCAR dala and the CMS Enforcement Database.

11

ooooooo»ua‘—-‘»Nwmmmmmmwmw[wb»mw

“Reflects cases entered in CMS’s enforcement database by March 28, 2002.
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Appendix VIII: HCFA State Performance
Standards for Fiscal Year 2001

Table 14 summarizes HCFA’s state performance standards for fiscal year
2001, describes the source of the information CMS used to assess
compliance with each standard, and identifies the criteria the agency used
to determine whether states met or did not meet each standard.

Table 14: Overview of HCFA’s Seven State Performance Standards for Nursing Home Survey Activities for Fiscal Year 2001

_Description

Criteria for determining compliance

Source of information with standard

1. Surveys are p and

in a timely manner

At jeast 10 percent of standard surveys

begin on weekends or “off-hours”

OSCAR and state survey schedules At least 10 percent of standard surveys

begin on weekends or off-hours —

Standard surveys are conducted within
prescribed time limits

OSCAR 100 percent of nursing homes are

surveved within statutory time limits

2. Survey fi are

PP

State surveyors explain and properly
document alf deficiencies in survey reports
following HCFA guidanice known as the
“principles of documentation”

A random sample of 10 percent
(maximum of 40, minimum of 5) of the
state’s survey resuits in which certain
deficiencies were cited at “D” or higher

At least 85 percent of the deficiencies
reviewed meet the principies of
documentation

fevels of scope and severity
3. Surveys are fully and with apy laws, and general instructioi

Surveys are adequately conducted by state  Reports

agencies using the standards, protocols,
forms, methods, procedures, poficies, and
systerns specified by HCFA instructions

from HCFA's
on federal monitoring surveys

100 percent of standard surveys are
deq f ducted by state

using the standards, protocols, farms,

methods, procedures, policies, and

4. When states certify that nursing homes are not in

regulations and general instructions

set forth in

they follow action p

“immediate and Serious Threat” cases are
processed in a timely manner

OSCAR, Enforcement Tracking System
reports, and state agency provider
certification files

in 85 percent of cases in which there is
immediate jeopardy of a serious threat to
resident health and safety, the state
agency adheres to the 23-day termination
process

Payments are not made 1o nursing homes
that have not achieved substantial
compliance within 6 months of their jast
surveys

The state provides timely notice to HCFA
(i.e., 20 days prior to the home's
termination date) on 100 percent of the
cases in which the nursing home has not

OSCAR, Enforcement Tracking System
reports, and state agency provider
certification files

achioved timely compliance
5. All ex and to the prog are to the y's sati i
The state agency empioys an acceptable HCFA budget expenditure and workload More than 20 different items on the two
process for charging federal programs reports reports submitted by the states are
i for Y, € tess, and
timeliness and are scored as either on
time or late, or met or not metfor a
reporting period
The state agency has an acceptable OSCAR reports Numerous items submitted by the states,
mathod for monitoring its current rate of such as quarterly expenditure reports and
expenditures supplemental budget requests, are
reviewed to determine if state
qQui 1ts for monitoring expenditure:
are met, not met, or not applicable
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Appendix VIIi: HCFA State Performance
Standards for Fiscal Year 2001

Criteria for determining compliance
_Description Source of information with standard

6. Conduct and reporting of complaint investigations are timely and accurate, and comply with general instructions for
___handling complaints

dy plai iannual review of a 10 percent 100 percent of immediate jeopardy

I g i
within 2 workdays 3 sample of a state’s complaint files comptaints are investigated within 2 days
Investigate actual harm complaints within {maximum of 20 cases) 100 percent of actual harm complaints are
10 workdays investigated within 10 days

Maintain and follow guidelines for the The state agency has and follows its own
prioritization of ali other piai written criteria governing the prioritization

of complaints that do not aliege immediate
jeopardy or actual harm

State enters complaint data into OSCAR Semiannual on-site reviews of 20 state 100 percent of deficiencies cited in the
appropriately and in a timely manner complaint survey reports sampled complaints are cited under the
correct federal citation
OSCAR data are revi d q ly for A ge time to enter results of complaint
timely entry investigations does not exceed 20

calendar days from completion of the case

7. Accurate data on survey results are entered intio OSCAR in a timely manner

Results of standard surveys are entered Semiannual review of all standard surveys The statewide average time between state

into OSCAR in a timely manner based on OSCAR data agency sign-off of the certification and
transmittal form and entry of the survey
results into OSCAR does not exceed 20

days
Resuits of surveys are entered intc OSCAR  Semiannual review of a random sample of No less than 85 percent of cases reviewed
accurately nursing home survey results demonstrate that data were entered into
OSCAR accurately

Sourve: HCFA's State Feview iscat y

Note: HCFA did not finalize and issue the fiscal 2001 performance standards and guidance untit April
2001,
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Appendix IX: Highlights of State Compliance
with CMS Performance Standards

Table 15 summarizes the results of CMS's fiscal year 2001 state
performance review for each of the five standards we analyzed. We
focused on five of CMS's seven performance standards: statutory survey
intervals, the supportability of survey findings, enforcement requirements,
the adequacy of complaint activities, and OSCAR data entry, Because
several standards included multiple requirements, the table shows the
results of each of these specific requirements separately.

Table 15: State Compiiance with Seiected CMS Performance Standards, Fiscal Year 2001

_CMS standard and requirements Number of states not meeting standard
Survey i
The state begins no less than 10 percent of its standard surveys during 2

weekends or “off-hours.” (Standard 1, criterion 1)
The state conducts standard surveys in prescribed times. {Standard 1,

criterion 2)

» The average ide interval i) surveys g
is not greater than 12 months.

« Each home is surveyed within 15 months of its prior survey. 17
pp ity of survey fi

The state explains and properly documents deficiencies. (Standard 2) Due to complications with the review protocol, this

standard was not reported,
The state properiy follows ination procedures. (Standard 4, criterion 1) 3
The state notifies CMS when a nursing home has not achieved substantial 4

compliance in a timely manner, (Standard 4, criterion 2)
o,

The state i i all complaints alleging § iate jecpardy to a 12

resident within 2 workdays. (Standard 8, criterion 1)

The state investigates alt complaints alleging actual harm to a resident 42

within 10 d {Standard 6, criterion 2} — .

The state has and follows guidelines for prioritizing complaints not alleging 18
_Immediate jeopardy or actual harm. (Standard 6, critetion 3)

The state enters citations resulting from complaint investigations inte 13

CMS's complaint database. (Standard 6, criterion 4)

OSCAR

The state enters survey resuits into CMS's database in a timely manner. g

(Standard 7, criterion 1)

The state enters survey resuits inic CMS’s database accurately. (Standard 24

7, criterion 2)
———

Sauroe: GAD analysis of results of CMS Fiscal Yaar 2001 State Parfomance Standard Reviews,

Note: We reviewed five of the seven CMS performance standards. See app. Vill, table 14, fora
description of standards three and five, which we did not review.
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Appendix X: Comments from the Centers for
Medicare & Medcaid Services

C DEPARTMENT OF HEALTH & HUMAN SERVICES Cenlers tor Medicase & Madicard Services

Adwinistrator
Washingion. OC 20201

it <]
pare; UK 20
T0: Kathryn G. Allen
Director, Health Care—Medicaid
and Private Health Insurance lssues
FROM:  Thomas A. Scully {

Administrator

SUBJECT:  General Accounting Office (GAO) Drgft Report, NURSING HOME QUALITY.
Prevalence of Serious Problems. While Declining, Reinforces Importance of
Enhanced Oversight, (GAQ-03-361)

Thank you for the opportunity to review your draft report to Congress concerning enforcement
and oversight of Federal nursing home standards. We agree with the report's findings that the
Centers for Medicare & Medicaid Services should continue to strengthen its ability to make sure
that nursing homes comply with Medjcare and Medicaid quality-cf-care standurds.

Attached are our specific comments tu the report. We ook forward to working with GAO on
this and other issucs in the future.

Autachiment
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Appendix X: Comments from the Centers for Medicare & Medcaid Services

The Centers for Medicare & Medicaid Comments to GAO’s
Draft Report, NURSING HOME QUALITY: Prevalence of Serious Problems,
While Declining, Reinfarces Importance of Enhanced Oversight.
(GAD-03-561)

GAO Recommendation

Finalize the lop: , testing, and tmpl of & more rigorous survey methodotogy
including guidance for surveyors in ing deficiencies at the appropriate level of scope
and severity,

CMS Response

We agree and have already taken steps to assist states in improving the effectiveness of the
survey process. For example, we led a contract {0 develop a series of surveyor guidance on a2
series of clinical issues. Some of the clinical areas that have been identified include pressure
sores. hydration and nutrition, accidents, icath and ial harm.
Additionally, we're continuing to refine data used by surveyors to help focus resources more
effectively during a survey. Lastly, we are communicating to states through the Budget Call
Letter more specific prioritics of survey workload to assure that statutorily mandated surveys be
completed.

GAO Recommendation

Require States to have & quality assurance process that includes, at 2 minimurm, a review of a
sample of survey reports below the level of actuat harm (less than G-level) to assess the
appropriatencss of the scope and severity cited and to help reduce instances of undersiated
quality of care problems.

CMS Response

We belicve this 1o be an important concept and have alyeady incorporated this concept into
Standard 2 of the State Performance Standards. This standard requires regions to take a saraple
of statement of deficiencies to evaluate a state’s ability 1o document deficiencies. We will
continue to refine this standard to better evaluate the sufficiency of documnentation of varying
harm levels. In addition to revicwing the appropriateness of the scope and severity of
deficiencies, we have completed a number of data analyses to look nationally, and by state, at the
number of deficiency free facilities and those with high and low numbers of deficiencies. We
are working on a data system (Aspen Enforcement Module) so that we can more easily assess
these rends in deficiencics.
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Appendix X: Comments from the Centers for Medicare & Medcaid Services

Page 2 - Kathrym G, Alien

GAO Recommendation

Finalize the development of guidance to States for their cnmp[nm( investi; ganon processes and
ensure that it addresses key incjuding the of for
investigation, particularly those alleging hare to resident; the handling of facility self-reported
incidents: and, the use of appropriate complaint investigation practices.

CMS Response

‘We concur and are and the Aspen Ci ints/ ncis ‘Tracking

System {ACTS). The ACTS will be a nationa} complaint system that will standardize state

commplaints and incidents so that asalysis across states can be accomplished. Over time, we

expect o ad\ﬂnce complaint improvement efforts that will not (mh address complamt
practices toward , but also the of

GAQ Recommendation

Further refine annual state performance reviews so that they (1) consistently distinguish between
systemic problems and less serious issues regarding state performance, (2) analyze the trends in
the proportion of homes that harm residents, (3) assess siate compliance with the immediate
sanctions policy fer homes with a pattem of harming residents, and (4) analyze the predictability
of state surveys.

CMS Response

We have already modified our FY"03 state performance standards 1o take into account assessing
state compliance in & maaner that differcntiates between statutory and non-statutory performance
standards, We have built in the ability to distinguish between systemic problems and less serious
issues. We will continue to Jook at homes with varying levels of harm though the work we have
done with our Nursing Home Data Compendium that is widely availabic 1o regioas, states,
Congress and other stakeholders. We are working en a data program 10 ascertain when
individual nursing homes have deficiencies that would cause an immediate sanction for repeated
mstances of actual harm,

Regarding predictability of nursing home surveys, the report shows that two thirds of nursing
home surveys are ot predictable using the defimition established by GAO. There is
~predictability” that the law requires in that surveys be conducted other than on average of every
twelve months. not to exceed 15 months. Within the bounds of those fegal constraints, we have
nstituted a policy of “off-hour” surveys where survey teams conduct surveys either before or
ahier the regular starting time, on weekends. evenings, and holidays, We have encouraged
surveyors 1o start at 2 different time of the week, ‘Wednesday instead of Monday. States
have changed the way they are doing business. The findings in the report only capturc the
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Appendix X: Comments from the Centers for Medicare & Medceaid Services

Page 3~ Kathryn G. Allen

number of days from the previous survey and don’t take into account other predictors of when a
survey occurs, for example the time of day or day of the week.

In addition to the CMS initiatives mentioned in the report, CMS is also working on other
initiatives to help in the imph ? ion and of the nursing bome
program.

.

Compiling a nursing homé data compendium with information on nursing home
characteristics, resident demographics and quality of care data,

Evaluating the accuracy of the MDS through the Data Verification and Evaluation
(DAVE}) contract,

Publishing a proposed rule on Feeding Assistants in nursing homes, and

. i data itor ilities for use by CMS staff. such as the
ability to determine where states should refer cases for immediate sanctions to states,

.
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£ GAO

Accountsbility * Integrity » Reliability

United States General Accounting Office
Washington, DC 20548

CCAR-03-1246
August 29, 2003

The Honorable Charles E. Grassley
Chairman

Committee on Finance

United States Senate

Dear Mr. Chairman:

In response to your August 14, 2003, letter to GAO, we are providing answers to
questions you submitted to us that were not asked, due to time constraints, during
the July 17, 2003, hearing entitled, “Nursing Home Quality Revisited: The Good, The
Bad, and The Ugly.”

1. Your report showed that about 3,500 homes were found to have harmed
residents during the most recent period you reviewed and suggests that the
number would be even higher if surveyors were more accurate in identifying
deficiencies that harm residents. What further actions do you believe CMS,
states, and others, including the nursing home industry, should take to
address the continued prevalence of actual harm?

Our review found that the level of actual harm deficiencies in nursing homes was
unacceptably high and, at the same time, understated. Because we believe that it is
critical for CMS to determine the true level of harm to residents, we made
recommendations to the CMS Administrator with regard to (1) implementing a more
rigorous survey methodology; (2) requiring states to conduct management reviews of
a sample of survey reports that contain deficiencies below the level of actual harm;
(3) finalizing the development of guidance to states to improve complaint
investigation processes; and (4) strengthening oversight of state survey agencies
through improved annual state performance reviews, including analyzing both trends
in the proportion of homes that harm residents and the predictability of surveys. We
made an additional recommendation concerning CMS’s and the states’ need to ensure
that they make effective use of sanctions for homes that harm residents. We found
that CMS’s 2000 policy for sanctioning homes that repeatedly harm residents got off
to a rocky start because states, and even some CMS regions, were unclear about
when and how to implement it. It is important that CMS monitor states to ensure that
homes are appropriately referred for immediate sanctions in order to achieve the
intended effect of this new policy. With respect to the nursing home industry, its
introduction last year of a “Quality First” initiative—a commitment to find means to
improve care in all homes, including those already free of serious deficiencies—is
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laudable. We strongly believe that the nursing home industry needs to support
actions related to its own initiative and to strengthened survey and enforcement
processes that focus most intensely on the minority of nursing homes with deficient
care resulting in harm to residents. Reducing the number of such homes has to be
our number one priority.

2. The proportion of homes with actual harm deficiencies has decreased, but
still 1 in 5 homes harmed residents. What do you think is needed for a major
break-through to bring these numbers down and in a way that we can be
assured that these are real improvements in quality?

Some may say the survey and enforcement process has proven inadequate to ensure
nursing home quality, but our perspective is different. We do not believe the survey
and enforcement process as envisioned in OBRA 87 and further defined by CMS (and
its predecessor, HCFA) have been adequately tested. The execution of the nursing
home survey process has been inadequate and the enforeement actions that should
follow have been insufficient such that we really do not know how effective the
process could be. The HHS OIG and we have identified a series of actions that could
be taken that would provide the survey and enforcement processes a much better
chance of being more effective in ensuring minimum quality. At face value, the
survey and enforcement processes have promise. We simply need to implement them
adequately to discover how much of that promise can be realized and how much poor
quality nursing home care can be eliminated.

3. In 1998, you recommended that HCFA consider strengthening the survey
methodology and HCFA agreed to study the change. It is now 5 years later
and the new methodology is apparently still being studied. Are you still
advocating that a new methodology is needed? Has CMS provided you with
information on when they expect the new methodology to be available to
surveyors?

We believe a strengthened survey process is critical to improving the measurement of
quality in nursing homes. During our review of California nursing homes in 1998, we
used a modified survey methodology—similar to the one CMS has been studying for
the past 5 years—to identify deficiencies at two nursing homes. Generally, compared
with CMS's survey methodology, we used a larger random sample of several types of
residents, including the most vulnerable, and we took a sufficiently large sample to
permit us to estimate how common the problems we found were in the homes we
surveyed. Using this methodology, we were able to spot cases in which the homes
had not intervened appropriately for residents experiencing weight loss, dehydration,
pressure sores, and incontinence—cases state surveyors using CMS'’s survey protocol
either missed or identified as affecting fewer residents. We continue to believe that
an improved survey methodology is needed to better detect problems and assess
their prevalence, an opinion, we would add, that is shared by experts in the field and
many survey officials we have consulted in working on this topic over the past 5
years.
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We have received somewhat conflicting information from CMS about the status of its
effort to field the improved methodology—an effort that will have cost about $4.7
million through September 2003. In April 2003, CMS told us that it appeared that
additional funding needed to complete the project was not available. In July 2003,
however, CMS told us that additional funding in the amount of $508,000 was “slated”
for the needed additional testing, but was not yet approved. Not funding additional
testing could jeopardize the entire initiative, in which a substantial investment has
already been made.

4, GAO has now been working on nursing home issues since 1997. Ina
nutshell, could you give us your view on where CMS has succeeded in making
improvements and where it has fallen short of your expectations?

There have been some successes and some shortfalls in CMS's efforts, as detailed
below.

Successes:

» Complaint Investigations. In 1999, as a result of our findings, CMS instructed
states to investigate within 10 days any complaint that alleges actual harmto a
nursing home resident. Prior to this new instruction, some states were not
required to investigate such complaints for 30 or more days.

¢ Immediate Sanctions. CMS implemented a policy, as we recommended,
requiring that nursing homes that repeatedly harm residents be sanctioned
immediately. Previously, such homes were given a grace period, during which
time they could return to compliance, and thus escape any sanctions.
Although the immediate sanctions policy got off to a rough start in some
states, we believe it is generally now working as intended.

e State Performance Reviews. CMS has strengthened federal oversight by
initiating annual reviews to measure state performance against specific
standards, such as the timeliness of standard and complaint surveys. As part
of these reviews, federal surveyors use standardized reports produced from
OSCAR data and examine survey reports and other records at state survey
agency offices. Prior to these reviews, CMS had essentially relied on states to
write their own report cards on compliance with several federal requirements.

¢ Comparative Surveys. Believing that comparative surveys are one of the best
tools available for assessing the adequacy of state surveys, we recommended
that CMS increase the number of these surveys conducted yearly. At the time
we reviewed the program in 1999, the agency planned to conduct about 90
comparative surveys each year. Since our 1999 report, this number has
increased to about 160. CMS plans to hire a contractor to perform about 170
additional surveys annually, bringing the total to about 330 per year. CMS
expects to begin these additional surveys early in 2004.
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Shortfalls:

e Complaints. Despite establishing a policy requiring states to investigate
complaints alleging actual harm within 10 days, CMS has not yet developed
additional guidance for the states, such as identifying model complaint
investigation programs or practices, to increase the effectiveness of complaint
investigations, even though it started this project in 1999. CMS has told us that
it plans to issue revised complaint investigation guidance later this year.

e Revised Survey Methodology. Although CMS has been developing a revised
survey methodology for nearly 5 years, it is still not clear if and when the new
methodology will be made available to surveyors. The new methodology
addresses weaknesses in the current survey process that we first identified in
our 1998 report on California nursing homes, and found more recently to be
ongoing problems, such as helping surveyors to better detect problems and
assess their prevalence.

e Survey Predictability. CMS has done too little to address the problem of
survey predictability. If nursing homes know when a survey will occur, they
can conceal problems if they chose to do so. Although CMS has directed
states to “stagger” surveys by starting them on off-hours, such as early
morning or on weekends, this approach has not effectively addressed the issue
of predictability. We found that about one-third of the most recent state
surveys could have been predicted by the nursing homes.

5. GAO has repeatedly reported that nursing homes are too often able to
determine approximately when they will be surveyed. In your 1998 and 2000
reports, you noted that one possible way to overcome this predictability
would be to “segment” the standard survey into more than one review.
Would you please explain again how this approach would work, and comment
on whether you believe CMS shounld reconsider its nse? Wonld a legislative
change be needed to adopt this approach?

We do not believe that the method chosen by CMS to reduce survey predictability—by
starting surveys during off-hours, such as early morning or on weekends—can
effectively overcome survey predictability. We found that, even though states are
generally following CMS’s policy in this area, foo many nursing homes are still able to
predict when their surveys will occur. In 1998, we suggested that CMS could segment
the standard survey into more than one review to reduce concerns about the
predictability of surveyors’ visits. If surveyors visit homes frequently, there is no
option of improving operations to be ready for the surveyor—homes would need to
be ready all the time for a surveyor visit. This would also provide more opportunities
for surveyors to observe problematic homes and initiate broader reviews at these
homes when warranted. Given that CMS’s chosen method of starting surveys on off-
hours has not been effective in reducing predictability, we believe the agency should
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give further consideration to using some type of segmented review. We believe CMS
could implement a program of segmenting surveys without a legislative change.

6. How important is it that CMS upgrade the information systems it uses to
monitor information about nursing home reviews, and how successful has it
been in modernizing its system?

It is very important that CMS have up-to-date information systems. The system it
primarily relies on now—known as OSCAR—is old and has several limitations. For
instance, its ability to track information about complaints is extremely limited. It is
not possible, for example, for OSCAR to identify how many complaints each state has
received during a given period, how many complaints were investigated during the
state’s visit to a nursing home, how long it took to investigate each complaint, or how
each individual complaint was resolved. CMS is in the process of developing a new
system and told us that the redesign should be completed in 2005. However, the
redesign has not been without problems, such as inadvertent modifications of survey
data results when data are transferred from the OSCAR database into the new system
and delays in the development of the complaint-tracking portion of the new system,
which was supposed to be available for use by all states in the fall of 2002.
Implementation of the new complaint tracking system has been delayed by about a
year because of lack of system compatibility with some state complaint tracking
systems and the need to acquire OMB approval to implement the system.

We trust you will find this information helpful. Please call me at (202) 512-7114 if we
can be of further assistance.

Sincerely yours,

Letlam 9&”&./

William J. Scanlon
Director, Health Care Issues
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Chairman Grassley, Senator Baucus, distinguished Committee members, thank you for inviting
me to discuss the quality of care provided by nursing homes across the nation. The care of
nursing home residents is a high priority for the Bush Administration, the Department of Health
and Human Services (HHS), and the Centers for Medicare & Medicaid Services (CMS). In
2003, about 3.5 million elderly and disabled Americans will receive care in our nation's nearly
17,000 Medicare- and Medicaid-certified nursing homes. Just more than half of these are long-
term nursing home residents, but nearly as many will utilize nursing homes for rehabilitation

care for shorter periods after an acute hospitalization.

The status of the nursing home industry is of no small concern to CMS. The nation is aging, and
with an increasing percentage of the baby boom generation entering retirement, the need for high
quality nursing home care will grow in the coming years. State and federal governments now
pay roughly 60 percent of all long-term care costs, while those needing care and their families
pay for 30 percent of costs. A variety of sources, including long-term care coverage, account for
the remaining 10 percent. Among the larger nursing home companies, Medicare beneficiaries
typically account for 10 percent to 15 percent of the home’s population, while Medicaid
beneficiaries typically account for 65 to 70 percent of nursing home residents. As the number of
older Americans continues to increase, CMS is committed to working with Congress to ensure

that America’s elderly and disabled receive the high quality care they need.
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Mr, Chairman, | would like to take this opportunity to commend you for your leadership on the
important issue of nursing home quality. Through your work with CMS, you have highlighted
the importance the Administration places on quality, something Secretary Thompson and [ have
championed since we started with HHS. You also have continually shined a spotlight on areas
that need improvement. The GAO reports you have commissioned have served as a tool for
evaluating our progress in improving nursing home quality, while at the same time highlighting
issues that warrant our attention. Today, | would like to bring to your attention the efforts we are
taking to publicly report information about the quality of care available and how that has

informed quality improvement efforts in nursing homes nationwide.

GAO NURSING HOME ASSESSMENT

A General Accounting Office report, requested by Chairman Grassley and released today,
indicates that the proportion of nursing homes nationwide with serious quality problems has
declined “significantly” in recent months. For an 18-month period ending January 2002, actual
harm at nursing homes was cited in one-third fewer homes, down to 20 percent from 29 percent
in the prior period. In addition, the report found fewer discrepancies between federal and State
surveys of the same nursing facilities, indicating that State surveyors are doing a more accurate
job and that the drop in the number of serious problems at nursing homes is real. Additionally,

the report found that CMS oversight of State survey activities has improved.

The report made several recommendations for how CMS should continue to ensure that nursing
homes comply with Medicare and Medicaid quality standards. We are actively addressing the
report’s recommendations. For example, the report recommended that CMS finalize the
development, testing, and implementation of a more rigorous survey methodology to include
guidance for surveyors in documenting deficiencies. To this end, we have moved to assist States
in improving the effectiveness of the survey process, including contracting to develop surveyor
guidance on a series of clinical issues such as pressure sores, hydration and nutrition, accidents,
unnecessary medications, and psychosocial harm. The report recommended that the Agency
finalize the development of guidance to States for their complaint investigation processes and
ensure that the guidance addresses key weaknesses, including the prioritization of complaints for

investigation, the handling of facility self-reported incidents and the use of appropriate complaint

o
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investigation practices. Regarding this concern, CMS is developing and implementing the Aspen
Complaints Incident Tracking System (ACTS). The ACTS will be a national complaint system
that will standardize reported complaints and incidents so that analysis across States can be
accomplished. Eventually, we expect to advance complaint improvement efforts that will not
only address complaint investigation practices toward improvement, but also the prioritization of

complaints.

The GAO report also recommended that CMS further refine annual State performance reviews
so they: consistently distinguish between systemic problems and less serious issues regarding
State performance; analyze the trends in the proportion of homes that harm residents; assess
State compliance with the immediate sanctions policy for homes with a pattern of harming
residents; and analyze the predictability of State surveys. CMS has already modified our FY
2003 State performance standards to differentiate between statutory and non-statutory
performance standards. We have incorporated the ability to distinguish between systemic
problems and less serious issues and will continue to look at homes with varying levels of harm
through the work we have done with our Nursing Home Data Compendium, which is widely
available to regions, States, Congress, and other stakeholders. Currently, we are working on a
data program to ascertain when individual nursing homes have deficiencies that would cause an

immediate sanction for instances of actual harm.

Additionally, the GAO report indicated CMS should require States to review a sample of survey
reports below the level of actual harm to assess the appropriateness of the scope and severity
rating cited to help reduce instances of understated quality of care problems. Given the
importance of this concept, CMS has already incorporated such reviews into Standard 2 of the
State Performance Standards, which requires regions to take a sample of Statement deficiencies
to evaluate a State's ability to document deficiencies. We will continue to refine this standard to
better evaluate the sufficiency of documentation of varying harm levels. Additionally, we have
completed a number of data analyses to look nationally, and by State, at the number of
deficiency-free facilities and those with above- and below-average numbers of deficiencies. We
are working on a data system (Aspen Enforcement Module) so that we can more easily assess

these trends in deficiencies.
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FOUR-PRONGED EFFORT TO IMPROVE CARE

Apart from actively implementing the GAO recommendations, the Administration has taken a
number of steps to improve nursing home quality nationwide, including the Nursing Home
Quality Initiative, which Secretary Thompson announced in November 2001. Working with
measurement experts, the National Quality Forum, and a broad group of nursing home industry
stakeholders ~ consumer groups, unions, patient groups and nursing homes — CMS adopted a set

of improved nursing home quality measures and launched a six-state pilot.

What We Learned From the Pilot Program

CMS decided to launch the national Nursing Home Quality Initiative based on the success of the
six-state pilot program. To evaluate the pilot, CMS surveyed nursing home administrators and
related stakeholders and studied processes designed to stimulate quality improvement activities
in nursing homes and to promote awareness and use of the new quality measures among
consumers, including beneficiaries, caregivers, nursing home facilities, and other constituent
groups. CMS measured exposure to state and national media and local live events/workshops,
tracking CMS website hits and calls to the toll-free number, online satisfaction surveys, and
consumer interviews. In addition to the formal evaluation, CMS met with constituent groups
throughout the pilot program to solicit feedback, which was used to refine the pilot and to adjust

the national implementation.

Qur review of the pilot found that the vast majority of nursing homes (88 percent) knew about
the quality initiative, and more than half of the nursing homes (52 percent) in the six pilot states
requested quality improvement technical assistance from the QIOs. Additionally, more than
three-quarters of nursing homes (78 percent) reported making quality improvement changes
during the pilot and 77 percent indicated that the quality initiative was partially responsible for

their decision to undertake these activities.

We also determined that the quality initiative increased people’s search for nursing home quality
information. For instance, phone calls to 1-800-MEDICARE conceming nursing home

information more than doubled during the pilot rollout, and visits to www.medicare.gov’s
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nursing home quality information increased tenfold in the six pilot states. Web users indicated
the information available was clear, easy to understand, easy to search and valuable. On a scale
of “0” to “10,” more than 40 percent of web users scored the information a “10” on these
dimensions and approximately 70 percent gave the information an “8” or higher. From
December 29, 2002, to June 29, 2003, the Nursing Home Compare site has been viewed more

than six million times.

Encouraged by the success of the pilot, we expanded the Nursing Home Quality Initiative to all
50 States in November 2002. The quality initiative, which is an important component of CMS’
comprehensive strategy to improve the quality of care provided by America’s nursing homes, is
a four-pronged effort, including;: regulation and enforcement efforts conducted by CMS and
State survey agencies; continual, community-based quality improvement programs; collaboration
and partnership with stakeholders to leverage knowledge and resources; and improved consumer

information on the quality of care in nursing homes.

Regulation of State Survey Agencies

The Nursing Home Quality Initiative’s approach to regulate State survey agencies is designed to
complement CMS’ broader survey and certification activities, which are addressed later in this
testimony, that ensure that Medicare- and Medicaid-certified nursing homes comply with
regulatory requirements for patient health and safety and quality of care. To this end, CMS
monitors data that nursing homes report (the Minimum Data Set). In addition, CMS reviews
administrative data from the Online Survey, Certification, and Reporting System (OSCAR).
These aggregated data sets provide a comprehensive view of the individual receiving care in the
nursing home. State Survey and Certification Agencies focus on the quality of care furnished to
residents as measured by indicators of medical, nursing and rehabilitative care, dietary and
nutrition services, activities and social participation, sanitation, infection control, and the
physical environment. Surveys include a review of compliance with residents’ rights, written

plans of care, and an audit of the residents’ assessment.

The heart of the nursing home survey process is a four-to-five day onsite inspection to see that a

nursing home is meeting federal health and safety requirements. Standard surveys take a
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“snapshot” of the care beneficiaries receive at the time of the survey. These surveys are
unannounced and, by law, must take place based on a statewide average of once every 12
months, but no longer than once every 15 months. The survey process requires States to conduct
surveys within prescribed time frames any time a serious problem is alleged. Survey results and

complaint data are available on the Nursing Home Compare Web site.

Community-based Quality Improvement Programs

Based on past experience, CMS has found that targeted quality improvement initiatives improve
the quality of care. Medicare Quality Improvement Organizations (QIOs), formerly known as
Peer Review Organizations (PROs), have been leaders in this type of improvement work. The
QIOs have worked with providers, hospitals and others on improvement activities in the past,
and have seen providers achieve a 10 to 20 percent relative improvement in performance simply
by focusing on identified quality problem areas. As part of the Nursing Home Quality Initiative,
QIOs are working with nursing homes to improve performance on the published measures and to
develop and implement quality improvement projects. For example, QIOs are available to assist
in interpreting and communicating data to nursing homes, which can motivate homes to improve
quality. When mistakes or errors occur, QIOs help the nursing home determine what problems
exist and implement systems to prevent recurrence, such as certain patient care protocols and
standing orders. The QIOs work with community, health care, and business organizations, and
with the local media. Together they provide quality information to the public and encourage

nursing homes to use the information to improve care.

Facilitated Collaboration

During the pilot phase of the initiative, CMS learned the importance of collaboration and
partnerships to improving quality of care in skilled nursing facilities. The quality initiative is
designed to foster and improve communication among all parties - including Federal and State
agencies, quality improvement organizations, independent health quality organizations,
consumer advocates, and nursing home providers - to positively impact quality of care. By
creating partnerships to expand our knowledge and resources, we can achieve greater and more

immediate improvements in the quality of nursing home care.

6
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While developing the Quality Initiative, CMS worked with the National Quality Forum (NQF) to
identify areas of care for the public reporting pilot. NQF’s nursing home steering committee
included providers, State government representatives, consumer advocates, and others who
reviewed the available measures. CMS adopted 10 new quality measures for the Initiative, and
subsequently made minor revisions to the list of existing measures, such as dropping the resident
weight loss measure. The new quality measures used in the initiative differ for long-stay and

short-stay residents.

There are six measures for long-stay residents:
e Percentage of residents with loss of ability in basic daily tasks
e Percentage of residents with infections
e Percentage of residents with pain
s Percentage of residents with pressure sores
s Percentage of residents with pressure sores (with facility-level risk adjustment)

e Percentage of residents in physical restraints

The initiative includes four measures for short-stay residents:
e Percentage of short-stay residents with delirium
« Percentage of short-stay residents with delirium (with facility-level risk adjustment)
e Percentage of short-stay residents who walk as well or better (with facility-level risk
adjustment)

e Percentage of short-stay residents with pain

These quality measures are reliable, valid and risk-adjusted so that consumers can use them to
assess ways in which facilities differ from one another. The nursing home quality measures
come from resident assessment data that nursing homes routinely collect on the residents at
specified intervals during their stay (the Minimum Data Set). These measures assess the
resident’s physical and clinical conditions and abilities, as well as preferences and life care
wishes. These assessment data have been converted to develop the 10 quality measures, giving

consumers another source of information that shows how well nursing homes are caring for their
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residents’ physical and clinical needs. We are committed to enhancing these quality measures to

better risk adjust and measure quality.

Improved Consumer Information and Qutreach

As part of the Nursing Home Quality Initiative, CMS is promoting the use of the aforementioned
quality measures through an integrated communications campaign, including paid advertising
and publicity, as well as grassroots outreach through Medicare’s Quality Improvement
Organizations (QIOs) and other health care intermediaries. As part of the rollout of the
Initiative, CMS worked closely with physicians and nurses, discharge planners, community
organizations and the media. The campaign has cultivated an environment, in cooperation with
nursing home industry leadership, to promote improvement in the quality of care. English- and
Spanish-language advertisements ran in 71 major daily newspapers on November 13, 2002, to
help raise awareness of the quality initiative throughout the country. The advertising highlighted
the availability of the nursing home quality measures and illustrated to consumers how to obtain
that information. In addition, consumers can call 1-800-MEDICARE or visit www.medicare.gov

to review the quality measures, or to obtain a copy of Medicare’s Guide to Selecting a Nursing

Home as additional information sources.

IMPROVING SURVEY AND CERTIFICATION EFFORTS

As I mentioned earlier, CMS is using the Nursing Home Quality Initiative to support its efforts
to improve the survey, certification, and monitoring of Medicare- and Medicaid-certified nursing
facilities. CMS also uses Federal Monitoring Surveys (FMS) - or “comparative” surveys.
Sections 1819(g)(3) and 1919(g)(3) of the Social Security Act requires the Secretary to conduct
federal onsite surveys in each State each year within 2 months of the completion of the State’s
survey. In October 1998, CMS introduced its current program of overseeing State agency
performance, referred to as the federal monitoring survey. As part of the program, called a
comparative survey, a team of federal surveyors conducts a complete, independent survey of a
long-term care facility after the State has completed its survey of that facility. The results of
both surveys are then compared for discrepancies. In addition, the program includes an
observational survey in which one or two federal surveyors accompany State surveyors to a long-

term care facility, either as part of the facility’s annual standard survey. or as part of a revisit ora
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complaint investigation. The combination of the comparative survey and the observational

survey is used to meet the federal oversight requirement.

OSCAR data from FY 2001 indicate that CMS‘regional offices conducted a total of 146
comparative surveys on skilled nursing homes and dually participating nursing homes.
Consistent with the recommendations in the GAO report mentioned earlier, CMS is moving
toward improving the consistency and number of comparative surveys. For example, CMS
intends to award a contract to conduct additional comparative surveys. Such a contract would
permit CMS to increase the number of Federal comparative surveys being conducted and assist
CMS regional offices experiencing constrained human and financial resources to perform
additional comparative surveys. As part of this effort, a request for proposals was published
June 18, 2003, in Federal Business Opportunities. The deadline for proposals to be submitted is
July 18, 2003.

Additionally, CMS is maintaining its nursing home oversight improvement program. This effort
includes initiatives to strengthen survey and enforcement activities relating to Medicare- and
Medicaid-participating nursing homes. As part of the program, the Agency continues to employ
the off-hour survey cycle, which has been incorporated into the set of State performance
measures. The Department and CMS are committed to home and community-based service
programs, which ensure that people are afforded the opportunity to live independently in their

own homes, while receiving quality care and support in a community setting.

1t should be noted that the Medicare survey and certification budget is funded through the annuat
HHS appropriation bill that funds CMS Program Management. The amount earmarked in the
FY 2004 budget for State survey agencies decreased one percent from the FY 2003 level. While
Medicare State survey and certification nursing home expenses are funded at the federal level,
States are responsible for 25 percent of the cost of Medicaid survey and certification programs.
State budget crises remain a critical issue for the accomplishment of Medicaid survey and
certification workload because State survey agencies must obtain hiring authority from State
legislatures each year to maintain staffing levels, to hire new State surveyors, and to fill vacant

State surveyor positions. In times of significant budget pressure, States will often initiate State
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hiring freezes in certain State departments, severely limiting the staffing levels in certain State
departments and agencies. This situation strains the ability of States to accomplish federal
workload requirements. Therefore, it is vital for States to receive adequate funding to fulfill their

survey and certification commitments and work to ensure high quality care.

FINANCIAL STATUS OF THE NURSING HOME INDUSTRY

Under the prospective payment structure, Medicare pays skilled nursing facilities a case-mix
adjusted per diem amount intended to cover the routine, ancillary, and capital-related costs of
providing care. Medicare covers such services for beneficiaries who have recently been
discharged from an acute care hospital where they received care for at least three days. Given
that coverage is limited to 100 days per spell of illness, Medicare does not cover care in a skilled
pursing facility on a long-term basis. Most beneficiaries requiring such care must pay out-of-
pocket or rely on Medicaid. A small number of beneficiaries have private long-term care

insurance to cover these expenses.

In response to concerns about the payment system, a series of temporary rate increases were
instituted through the Balanced Budget Refinement Act of 1999 and the Medicare, Medicaid,
and SCHIP Benefits Improvement and Protection Act of 2000 to help the facilities transition
from a cost-based to a prospective payment system. This year, CMS proposed a rule to increase
Medicare payments to skilled nursing facilities due to inflation for FY 2004 by 2.9 percent. This
proposed rule would result in about $400 million more in Medicare payments to the facilities.
The comment period for the proposal ended July 7, and the Agency will publish the final rule by
August | so it can be implemented October 1, 2003, the start of FY 2004.

Medicare’s Cross-Subsidization of Medicaid

Medicare covers about 10 to 5 percent of the nursing home population. Medicaid covers about
65 to 70 percent, and generates about 45 percent of revenue for skilled nursing facilities.
Medicare payment rates are higher and effectively cross-subsidize lower Medicaid
reimbursements. In 2001, Medicare reimbursed $268 per covered day of care, which does not
include beneficiaries’ coinsurance payments. In FY 2002, the Medicaid State agencies for 48

States and Washington, D.C., reimbursed an average of $124.26 per day (See Attachment 1).

10
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Medicaid projects spending approximately $90 billion (Federal and State) on LTC services in FY
2004, with $49.1 billion spent in nursing home care. The average stay in a nursing home is 2.6
years with the total cost reaching $137,500. Medicaid funds other types of long-term care

coverage through the use of home- and community-based waivers.

Fiscal Pressures Compound to Challenge Nursing Homes

The economic outlook for the nursing facility industry has grown more negative over the past
year (See Attachment 2). Wall Street nursing home analysts’ main concerns are the sunset of
certain Medicare add-on payment provisions, potential Medicaid cuts by States, and
skyrocketing liability costs. Due to mounting budgetary pressure, analysts have concluded that
States will freeze or cut payments to nursing facilities in an effort to balance their budgets. With
the end of some of the Medicare payment provisions in the Balanced Budget Refinement Act of
1999 and the Medicare, Medicaid, and SCHIP Benefits Improvement and Protection Act of
2000, nursing facilities may be less able to absorb the impact of lower Medicaid payments due to
slimmer operating profit margins and declines in investment incomes from endowments and
charitable contributions. To control costs, facilities may cut staff, which could adversely impact

the quality of care provided to nursing home residents.

In addition, nursing facility margins have declined due to increases in patient care liability cases,
average claim sizes, and insurance premium costs. About 28 percent of nursing homes operate
under a not-for-profit status. Among these homes, the GAO has found the median total margin
for such facilities was 0.6 percent in 1999 and 0.3 percent in 2000, compared to 1.6 percent in
1999 and 2.2 percent in 2000 for for-profit facilities. According to the American Association of
Homes and Services for the Aging (AAHSA), the average total margin of a non-for-profit skilled
nursing facility was 1.9 percent in tax year 2001. Additionally, AAHSA found that not-for-profit
facilities had a negative 4.3 percent operating margin and relied on the sale of assets, principal

from endowments, and investment income to cover the operating losses.

FINANCING OF LONG-TERM CARE
The economic outlook of the nursing home industry becomes ever more critical with the aging of

the baby boom generation, and the issue of how we pay for long-term care becomes increasingly
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pressing. This is an issue of significant concern for beneficiaries, their families, caregivers,
providers, and the people that administer the public programs that finance nursing home care;
however, the burden on families is significant. Family caregivers provide the vast majority of
long-term care, as few families can afford the $50,000 to $100,000 in annual costs of nursing
home care or the expenses associated with assisted living and home care alternatives that average
more than $20,000 per year. As a result, spending down assets to qualify for Medicaid has been

the most viable alternative for many seniors.

Given that reliance on public funding is problematic, exploring the options for expanded
financing in the private sector becomies a necessity. One approach to financing long-term care is
to encourage consumers to buy long-term care insurance, For example, the President has
proposed to expand the four State programs on Long-Term Care Partnerships, as well as two
important tax relief measures for caregivers and those who purchase long-term care insurance.

In addition, the President’s budget includes additional funding to increase the flexibility of health

savings accounts.

CONCLUSION

Mir. Chairman, I would like to thank you again for the opportunity to testify this morning on the
quality of care in nursing homes and to reiterate my appreciation for your leadership in this area.
With our combined efforts and continued vigilance, | am confident we will continue to see
improvements in the quality of care delivered in America’s nursing homes. I hope that | have
been able to express the Administration’s dedication to strengthening the quality of our nation’s
17,000 Medicare- and Medicaid-certified skilled nursing facilities as well as our commitment to

work with you to do so. [look forward to answering your questions.
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Adtachment 1

C/V7S, HEALTH CARE INDUSTRY Nursing
0 S0 MARKET UPDATE Facilities

May 20, 2003

Dear Friends of CMS:

As the regulators of over $500 billion per year of Medicare, Medicaid, and S-CHIP funds, we believe it is
incumbent on us fo better understand the finances of our contractors, health providers, and other related
businesses that provide services to the more than 70 million beneficiaries these programs serve. Health plans,
hospitals, nursing homes, home health agencies, medical device f s, and phar ical ies arc
Jjust some of those whose finances depend heavily on these public programs.

I have always been surprised at how little Wall Street and Washington interact—and how companies often paint
different financial pictures for each audience. I am a strong believer in adequate funding for our major partners in
these programs, but I do not think they should be saying one thing to investors and another to regulators (as it is
occasionally in their interest to do). If health plans or providers are struggling to serve our beneficiaries, we
should have a thorough understanding of their real financial status to assess the true level of need. Many
investment banking firms conduct detailed analyses of major health providers, both for the equity investors in for-
profit companies, and for the debt holders of for-profit and nonprofit entities. Health systems typically provide
these investors with clear financial data. These data can be used by regulators and legislators 10 assess funding
adequacy or the need for regulatory reforms.

CMS’ Office of Research, Development & Information {ORDI} has gathered research reports from the major
investment firms, summarized their analyses, and condensed them into a short. and hopefully, understandable
format, Our goal is to provide objective summary information that can be quickly used by CMS, HHS, Congress,
and their staffs that oversee these programs. The primary person at CMS assigned to this task is
Lambert van der Walde. Lambert previously worked for Salomon Smith Barney in New York and is experienced
with corporate financial analysis and research review. Also on the team is Kristen Choi who previously worked
for JPMorgan in New York in health care equity research,

This Market Updatc focuses on nursing facility companies, updating our first report about this sector published
February 6, 2002. The industry currently faces issues including the effect of the sunset of certain Medicare add-on
payment provisions, risk to Medicaid payments as states balance tight budgets, and rising lability costs. In
coming menths, we will continue to review the major provider and supplier sectors. Though I am proud of this
effort, and believe it will add to understanding of the programs, we welcome comments on the content and format
of this report. We want to make this as consumer friendly as possible for everyone who reads it. Please provide
comments to Lambert van der Walde at tvanderwalde@cms hhs.gov or Kristen Choi at kchoi@ems hhs.gov,

Sincerely,

Tom Scully
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Wall Street’s View of Nursing Facilities

Investor sentiment is mostly negative due to uncertainties related to
government payment and the rising cost of liability insurance.

# Profit margins continue to decline after the October
2002 sunset of over $1 billion of federal Medicare add-
on payment provisions, exacerbating Wall Street’s
concerns about Medicaid payment levels.

@ Rising insurance costs and aggressive litigation have
led to the exit of many nursing facility chains from
states where liability costs are high.

& Analysts worry how some chains, especially those
that have recently emerged from bankruptcy, will
weather the uncertain government payment
environment.

4 Three chains have filed for bankruptcy in the last six
months.

4 For nursing facilities, access to equity financing is
essentially nonexistent and debt financing is
available to only a few.
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Wall Street is more
pessimistic about
sector prospects.

About $1.4 billion of
Medicare add-on
payment provisions
sunset on October 1,
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facilities.
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EXECUTIVE SUMMARY

Wall Street’s outlook for the nursing facility sector has grown more negative over the past
year. Investment analysts’ main concerns are the sunset of certain Medicare add-on
payment provisions, potential Medicaid cuts by states, and skyrocketing liability costs.

The Medicare add-on payment provisions sunset on October 1, 2002. Congress originally
created these add-on payments to help skilled nursing facilities transition from a cost-
based to a prospective payment system. Average proftt margins of the publicly traded,
for-profit nursing facility companies were declining both before the sunset, (from 2.8% in
the first quarter of 2002 to 2.0% in the third quarter) and after the sunset (down to 1.4% in
the fourth quarter of 2002 and 1.1% in first quarter of 2003). Some investment analysts
believe the not-for-profit and smaller facilities may be hit harder by the sunset, These
facilities may be less able to absorb the sunset’s impact due to slimmer operating profit
margins and declines in investment income from endowments and charitable contributions
in 2002.

Wall Street analysts understand that many nursing facilities use higher Medicare and )
private pay rates to subsidize lower Medicaid payments. Medicare, however, covers only
about 10%-15% of nursing facility residents while Medicaid covers 65%-70% at typically
lower per diem rates. The Medicare add-on provision sunset has exacerbated Wall Street
analyst concerns about Medicaid payment. Analysts worry that {iscal concerns may force
states to reduce or freeze Medicaid rates. According to a January 2003 Kaiser
Commission on Medicaid and the Uninsured study, 37 states plan to reduce or freeze
funding for nursing care in fiscal 2004.

Nursing facility margins have also declined due to increases in patient care liability cases,
average claim sizes, and insurance premium costs. High and unpredictable liability costs
have become a significant driver in many business decisions, including asset:sales,
relatively expensive financing structures, and bankruptcy filings. Many chains are
divesting nursing facilities in those states where liability costs are disproportionately high.
In 2002, the three largest nursing facility chains each had large, unexpected increases to
the amount of resources reserved that estimate future settlement payments.

Although most investment analysts believe the industry is struggling, many do not belicve
that the industry is necessarily returning to the early days of PPS implementation, during
which time five of the top eight nursing facility chains filed for bankruptcy. Two of these
companies emerged from bankruptcy in 2001, and another two emerged in 2002. Some
investors, however, are concerned that current market conditions could result in a second
wave of bankruptcies. Since December 2002, Centennial Healthcare (the 12 largest
chain) and two smaller regional chains have filed for bankruptcy.

With these uncertainties looming, access to capital is imited. New equity capital is almost
non-existent, while publicly-held debt is available to only the highest quality issuers.
Other sources of capital, including real estate investment trusts (REITs) and commercial
banks, have also diminished for those facilities that have not branched out into other more
profitable types of senior care businesses, such as assisted living and continuing care
retirement communities (CCRCs). The industry will require a significant amount of
capital to refinance maturing debt and maintain facilities in the near-term.

CRTs,
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Decreased Medicare
payments have
reduced profit
margins.

Investors worry that
nursing facilities will
not be able to absorb
Medicald cuts,

Aggressive patient
care litigation has
driven up insurance
premiums and
uncertainty over the
timing and magnitude
of future settlement
payments.
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WALL STREET’S VIEW

Skilled nursing facilities struggled after the BBA and profit margins continue to
decline due to the sunset of certain BBRA and BIPA add-on provisions on October 1,
2002." Congress created these temporary provisions to help nursing facilities transition
from a cost-based to a prospective payment system. Waxing and waning prospects for
legislation that would restore these add-on payments have clouded the outlook for the
sector, whose profit margins have been declining. Jerry Doctrow of Legg Mason writes,
#2002 began and ended with concerns over government reimbursement for nursing home
operators taking a toll on share prices.” The future is especially murky for the smaller and
not-for-profit homes, as well as the larger chains that have recently re-emerged from
Chapter 11 bankruptcy filings. AJ. Rice of Merrill Lynch describes CMS’ recently
proposed 2.9% full market basket increase to Medicare SNF payments in fiscal 2004 as
“welcome,” although “the nursing home industry continues to be in dire straights....”

With states under increasing fiscal pressure, analysts worry that Medicaid nursing
facility rates may be frozen or reduced. Every Wall Street nursing facility analyst is
concerned states will freeze or cut Medicaid payments to nursing facility providers due to
mounting fiscal distress and rising Medicaid costs. Unlike the federal government, many
states must balance their budgets. As state revenues fail, funding must be cut. Several
states have announced Medicaid provider payment cuts, others have maintained existing
levels, and a smaller number have announced modest increases. It is widely understood by
Wall Street that for most nursing facilities higher Medicare payment helps subsidize lower
Medicaid payment. With the sunset of Medicare add-on provisions, investors worry that
nursing facilities will not have much room to absorb potential Medicaid cuts as well.

Skyrocketing liability insurance cost increases are a major contributor toward the
exit or bankruptey of nursing facility operators in certain states. Jason Krol! of Bear
Stearns estimates that nursing facility liability insurance costs continue to rise between
25% and 35%. Both the number of lawsuits per 1,000 beds as wel] as the average claim
size have tripled over the past ten years, according to AON Risk Consultants, Unexpected
material increases in insurance accruals (ie., reserved resources which estimate future
settlement payments) have also depressed stock prices: in 2002, Beverly's annual
insurance accruals grew 50% to $66 million, Kindred’s grew 50% to $82 million, and
Manor Care’s grew 20% to $72 million. Doctrow writes, “[Viery high Hability expense
levels will continue to pressure nursing home operator cash flows and operating margins
for the next year or two at least, in some cases forcing firms into bankruptey
reorganization when liability costs are added to Medicare and potential Medicaid cuts.” In
states where liability costs have become too burdensome, or where liability insurers have
been unwilling to offer products to long-term care providers, nursing facilities are being
closed or divested. Wall Street analysts believe state tort reform may help control rising
cOsts.

" BBA: Balanced Budget Act of 1997,
BBRA: Balanced Budget Refinement Act of 1999.
BIPA: Beneficiary mprovement and Protection Act of 2000.
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Medicare does not
cover nursing care on
a long-term basis, as
Medicaid does.

For-profit entities own
65% of nursing
homes.
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INDUSTRY OVERVIEW

Nursing homes provide both short-term rehabilitative and long-term care for patients who
require skilled nursing and therapy care on an inpatient basis. There are about 16,500
nursing homes certified to previde Medicare and/or Medicaid care in the United States,
with approximately 1.8 million total beds. About 3.5 million people will live in a nursing
home during the course of a year.

Skilled nursing facility (SNF) is the Medicare designation for a facility that provides
beneficiaries with short-term, residentially-based skilled nursing and therapy care.
Medicare SNF coverage is limited to 100 days per spell of illness for those beneficiaries
who require daily skilled care following a discharge from a stay in an acute care hospital
lasting at least three days. Medicare does not cover SNF care on a long-term basis. If
beneficiaries continue to require care in a skilled nursing facility once Medicare coverage
expires, they can pay out-of-pocket (private pay) as long as they have assets or sufficient
income. Once their assets are “spent-down,” they become Medicaid eligible.2 Most SNFs
are also certified as nursing facilities under Medicaid and furnish Medicaid and private
pay patients with a combination of skilled rehabilitative care and long-term treatment for
functional deficits and chronic conditions.

Medicare classifies about 15,000 nursing homes as SNFs. About 85% of SNFs are
freestanding nursing homes while the other 15% are hospital-based (a SNF unit of an
acute care hospital or under administrative control of a hospital). Three-quarters of
freestanding SNFs are operated as for-profit entities, while the majority of hospital-based
SNFs are attached to not-for-profit hospitals.

In total, approximately 65% of nursing homes are owned by for-profit entities, while 28%
are owned by not-for-profit organizations and the remainder are owned by government
agencies usually at the city or county level. About half of all freestanding SNFs, or two-
thirds of all for-profit SNFs, are owned or operated by chains. Many of the largest chains
also have significant non-nursing 