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SUPERFUND ISSUES

WEDNESDAY, SEPTEMBER 19, 1984

U.S. SENATE,
COMMITTEE ON FINANCE,
Washington, DC.

The committee met, pursuant to notice, at 10:02 a.m, in room
SD-215, Dirksen Senate Office Building, the Hon. Bob Dole (chair-
man) presiding. ‘

Present: Senators Dole, Symms, Durenberger, Wallop, Heinz,
Chafee, Danforth, Roth, Long, Bentsen, Boren, Bradley, and

Mitchell.
[The press release announcing the hearing and the prepared

statements of Senators Dole, Heinz, Symms, Moynihan, Bradley,
and Durenberger follow:]
[Prees Release No. 84-175}

For immediate release, September 7, 1984.
U.S. Senate, Committee on Finance, SD-219, Dirksen Senate Office Building.

FINANCE COMMITTEE SETS8 HEARING ON SUPERFUND ISSUES

Senator Bob Dole (R., Kansas), Chairman of the Committee on Finance, an-
nounced today that the Committee will hold a hearing on the tax issues raised by
the Superfund legislation.

The hearing will be held on Wedneedaﬁ, September 19, 1984, at 10:00 a.m. in
Room SD-215 of the Dirksen Senate Office Building. .

The Committee is interested in hearing testimony relating to proposals to extend
the Superfund hazardous waste cleanup program, with particular focus on changes
in the present Superfund taxes and on additional revenue sources that have been
suggested to raise funds for the program. “Everyone is committed to continuing the
Superfund program and to a strong Federal effort to clean up hazardous wastes,”
Senator Dole said. “The issues we are particularly interested in exploring in our -
hearing concern the size and scope of the cleanup fund and the impact that tapping
particular revenue sources would have on affected industries and on the economy as
~a whole. Since the House of Representatives passed its Superfund bill, there has
! been considerable concern that the haste with which the House acted required
¢ sudden, and not necessarily well-informed, decisions on many of these questions. In
our Committee we want to avoia mistakes the House may have made and détermine
how best to raise money for Superfund in a fair, efficient, and sensible manner.”

STATEMENT OF SENATOR DOLE

This morning we begin two days of hearings on proposals to extend the Superfund
program for five years. While the present program does not expire until next year—
gfecifically, the taxes funding the program terminate on September 30, 1985—the

ouse of Representatives has already passed legislation that would extend and
greatly expand the program. In addition, last week the Senate Environment Com-
mittee ordered reported S. 2892, which would extend the 5pro§ram for five years and
exs(gand program responsibilities to a cost of roughly $7.5 billion over 5 years. H.R.
65640, the House-passed bill, would cost at least $10 billion.

There is a lot of interest in extending Superfund. And let me say right at the
outset that there is virtually no disagreement that we will extend the program, and

1)
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that we will increase funding for the program. I support that, and I know of no real
opposition. But that still leaves some very important questions to answer; how much
does the program need, how much can EPA spend effectively over the next five
years, and how should we raise the revenue to fund hazardous waste cleanup.

FOCUS ON REVENURES

These are all questions that we need to explore. But the main concern of this com-
mittee, in connection with this legislation, is the size of the trust fund and the wa
in which it is financed. The Environment Committee, in ordering reported S. 2892,
did not specify revenue measures for the bill y in deference to this committee.
However, in a letter dated September 17th, Robert Stafford and i
member Jennings Randolph of that committee indicated that “thére was a b
ool Laring echanismms for sipporting an expendsd Superfund proscams 1 sm
crude o mec ms for suppo: an expan u program.” | am
sure we will want to take into account these views of the Environment Committee,
- ¥articularly since the House-passed bill does in fact rely exclusively on the current

eedstock and crude oil taxes to raise about $7.8 billion: over five times as much as

Congress planned to raise from the 1980 gltleerfund bill over the first five years.

Revenues for the Superfund, and fcular revenue sources, are what we need to
focus on. When the coets of a cular government program, such as hazardous
waste cleanup, are by design allocated to particular industries, we do need to consid-
er the im on those industries of making significant changes in the structure and
the level of those\taxes. We also have to'consider the effects on our economy as a
zhﬁe. Weib Yant an effective tax scheme, but we also want to be fair, and we want

sensible.

I hope the witnesses this morning will be prepared to fill in some of the gaps in
our kn%.;vledge: there is a lot of detailed information that we have to digest in ::ier
to evaluate revenue options that might be tapped for the Superfund program. These
hearings should start the process of informing this committee on the relevant
issues.

STATEMENT OF SENATOR JOHN HEINZ

I am pleased that the Chairman has to schedule these hearings. The
Senate Committee on Environment and Public Works has worked in a timely and
conscientious manner to report a Superfund bill. I believe we should reauthorize the
Superfund during this Congress. Alt! ouil; the law enacted four years ago does not
expire until next year, it is important that we make a statement to the American
pe:ﬂg that we are not going to turn our backs on what is probably the most serious
environmental problem of the decade: namely, the control of hazardous wastes.

N%’home state of Pennsylvania has 39 of the original Superfund _ites identified
by EPA and just last week six more sites were added. Of course these are just the
most dangerous sites; EPA investigated more than 1,000 sites across Pennsylvania
in choosing those 46, and will look at a total of 22,000 nationwide.

Frankly, my constituents are scared about what's out there. They are nervous
about those sites that have been identified as ha hazardous wastes and are even
more nervous about what may be out there, but hasn't get been found. They are
angry that EPA hasn’t moved quickly enough to clean those Superfund sites near
their homes. Too often, EPA’s response to these oom{)lainta has been that they have
limited resources and too many responsibilities. With that in mind, we must act
now to ensure adequate funding for the agency to get the job done, get it done prop-
erly, and get it done in a timely manner.

e Environment Committee reported out a bill which sets funding at $7.5 billion
over five years for the Superfund. This level is considerably higher than the first
$1.6 billion five-year , but considerably less than the $10.2 billion five-year

royrain sassed by the House. Lee Thomas, the Assistant Administrator for Solid
aste and Emergency Response at EPA, has testified that the agency would not be
able to eﬁ'ectivelg llsl?end the amount provided for in the House bill. I believe that
the annual $1.5 billion called for in the bill before us today is a reasonable e{‘iﬂxre
and adequate to cover the federal government’s reslponsibility to respond immediate-
ly in emergency situations and to complete the cleanups at the sites identified as
being most dangerous in the long term to public health. The responsibilities added
by the Environment Committee will not burden the ag:cy to the point where they
are not effectively using these funds, but adequate funding must be provided.

One amendment accepted by the Environment Co: ttee which addresses the

problem of maintaining Superfund sites after EPA has completed its initial remedi-
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al response, is of particular interest to me. State officials are worried that they will
not have adequate resources to properly care for these sites once EPA’s responsibil-
ities have ended. It makes no sense for the Federal government to do quick fix of
surface contamination when there is extensive groundwater contamination at a site.
The State will be burdened with the very costly responsibility of an operation and
maintenance program designed to clean up the subsurface. is not a cost-effec-
tive solution. Long-term costs should be considered up front when the cleanup plan
‘is selected. Under this amendment to the Superfund, the Federal government will
share 90 percent of the O&M costs for the first five years instead of just the first
year after the cleanup has been comgleted. It is vital that those living around these
sites have the assurance that once EPA has acted, that there will be no continued
threat to public health and safety. )

In raising the necessary revenue, we must look closely at the existing tax scheme:
its revenue-raising ability and its effect on the industries involved. The bill before
us has no recommended tax figures—just a list of those substances that are taxed
under the current law. We must look at what the feedstock tax has done to the pe-
trochemical industry. I am sure that some of those testifying here today can fill us
in on that. We must also look at what -effect an increased tax rate will have on both
the domestic and world markets for these goods. But we must raise adequate reve-
nue to get the job done and to get it done right. This may mean expanding the tax
base. In doing so, however, we should not include substances which do not contrib-
ute to the hazardous waste problem. k

I am encouraged that we are considering this bill. I believe that it is a very impor-
tant issue. However, we must proceed with caution. The program has had its prob-
lem in the past;-provide it with an efficient and effective future. We need a strong
and effective Superfund. In order to achieve that goal, we will have to raise ade-
quate revenue, but in so doing we must be sure that all pm’t:ieéi are treated fairly.

4

STATEMENT OF SENATOR STEVE SYMMs

Good morning. I am not sure if I should thank the Chairman for holding these
hearings since I believe that it is unwise for us to enact legislation to fund Super-
fund before we recess. It is particularly troublesome since Superfund does not expire
until October 1985, and it appears that enactment of a Superfund bill now is simply
and election year gimmick—a gimmick which will be at the expense of American

jobs.

The original Superfund bill required EPA to present to Congress by December
1984 the results of several studies concerning the program’s needs. Congress was
scheduled to act on the results of these studies and reauthorize Superfund by 1985.
In moving precipitously to reauthorize the law now, Congress is taking action before
all of the information is available to determine what is actually needed, and the
best way to fund those needs.

The Office of Technology Assessment (OTA) has completed an analysis of the
House-passed bill m essentially confirms that the House bill will mean the loss
of hundreds of tho ds of jobs, billions of dollars to the U.S. economy, increased
dependence on foreign sources of supply, and will have an impact on our interna-
tional ments on trade. Furthermore, the OTA study confirms that EPA cannot
eﬁ;ﬁﬁm y spend the money that is being raised in the House bill over the time

period.

While I realize that the Senate Environment and Public Works Committee passed
a more limited bill, the amounts authorized are still higher than EPA can handle
because EPA does not have the programs and systems in place to efficiently allocate
that much money.

Further, the study raises serious questions about how we pay for this clean-up.
Obviously, I think this Committee is interested in raising taxes to pay for this pro-
gram in a manner which will have the least damaging impact on the economy.

At this time, I would like to submit a copy of the OTA Report for the rd..
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The Nonoradle Steve Syums
Comnittee on Finance
United States Senate
Vashington, D.C. 20510

Desr Senator Symms: A

Thank you for your request for analysis on the financing aspects of the
resuthorisation of Superfund. We have received a similer request from
Senators Stafford and Randolph, Chairman and Ranking Minority Member of the
Conaittee on Eavironsent and Public Works. \

Becasve of the analysis we have performed for our published assessmant,
& 2 1 Wagt 1, and our

ongoing sssessment oa t uparfund program, we have been able to prepare
testisony for the record for the Senate Committee on Enviromment and Pudblic
Vorks. We have delivered this testimony to that Coamittee, and are enclosing

a copy for you.

1f yous have further questions, please call me or have your steff call
Drs Audrey Buyra or Dr. Joel Hirechhorn at 226-2269.

$ince 1&““

Gibbons
Enclosure



STATBHBNT OF JOEL 8. HRIRSCHHORN, SENIOR ASSOCIATE
OPFPICE OF TECHNOLOGY ASSESSMENT
FOR THE HEARING RECORD
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
UNITED ST1ATES SENATE
Septeaber 10, 1984

At the request of the Coxaittee's Chairman and Ranking
Minority Member, OTA has prepared this statement for the record
on issues related to financing a resuthorized Superfund
program. This statement is based on work in TECHNOLOGIES AND
MANAGEMENT STRATEGIES FOR HAZARDOUS WASTE CONTROL published in
1983, and on our ongoing assessment on uncontrolled hazardous
waste sites to be clesaned up under the Superfund program; the
latter assessment 18 éxpected to be delivered to Congress in

early 1985.

SUMMARY

Reauthorizing an extended, expanded, and accelerated
Superfund progrsa can be viewed as an interim action, followed by
resssessnent and restructuring of the program. Key goals of the
fnterim phase could be (a) to develop a long~term strategic plan
for Superfund, and (b) to build the technical capabilities and
instictutional infrastructure, at both Pederal and State levels,
for cleaning up 8 large number of sites over several decades.
Increasing the size of Superfund need not inflict negative
iapacts on industry through very high feedstock taxes. The level
of fun@ing can be matched to the rate at which many observers
think the present program is capable of spending money
efficiently; this is perhaps $3.6 billion over three years. A
significant portion of this can be generated from a Federal
waste-eud tax. Twenty States have adopted varfous forms of a
waste—-end tax. State experiences have generally been positive,
with few problems, except for those arising from the use of
unreliable revenue projections. A Federal waste-end tax could be
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made simple to adainister and could generate from $300 aillion to
$1 dillion annually over the next several years, before waste
reduction efforts reduce the tax base -Lbatnnticlly.'

Eventually, it 1is possible that'ac nany as 10,000 sites may
require cleanup under Superfund at a cost of $50 billion to $100
billion, or more. If the Superfund program ultimstely has to be
Sreatly expanded, neither feedstock nor waste end taxes will be
able to fund most of the proiran.

INTRODUCTION AND BACKGROUND

There are reasons for reauthorizing Superfund now rather
than waiting until the funding mechanisam expires in 1985, but
concerng about too rigid and too large an expanded program are
valid. It is useful to think of the Superfund program as

evolving through three phases: - -

(1) In the first period, government reacted to strong public
pressures for action and establigshed s large new program to deal
with & unique, technically complex, and poorly defined
environmental problenm. -

(2) In the second phase, wvhich would be formed by the
present reasuthorization, Congress responds to a public call to
clean up more sites; the new program might also emphasize the
need to refine and ilmprove the systea in order to accomplish more
effective cleanups.

(3) In the third phase, a mature and inforamed program would
be based on a colprehénoive reassessment of the national problem
of uncontrolled hazardous waste sites and cost-effective
solutions to 1it. :

% See Technologies and Managenent Strategies for Hazardous Waste
Control, pe. 51, 5fx-ﬁ-195, March 1983. In 1933. OTA estimated

that $400 afllion dollars per year could be raised by a waste end
tax. More recent information and analysis suggest that this
estimate is conservative.
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- In this framework, the current reauthorization for an
extended, expanded, and accelerated program is viewed as an
interin measure. During the next year or two the inforamation
that OTA, other Congressional support asgencies, and EPA are
gathering will permit Congress to weigh more permanent policies
and inpleaentation ltrategtea for the third phase of Superfund.
Rather than concentrating ex;lusively on doing more faster, key
goals of the interim phase could be (s) to develop a long-term
strategic plan for Superfund, and (b) to build the technical
capabilities and institutional infrastructure, at both Federal
and State levels, for cleaning up a iarge number q£ sites over

several decades. .
Based on several cage studies of Superfuné sites
(Stringfellow in California, Love Canal in New York, Seyamour {in
Indians, and Times Beach {n Missouri), OTA questions that EPA and
the States now have the technical, administrative, and
. enforcement capasbilities to expand and accelerate the program in
ways which would assure effective cleanups. It is also unclear
wvhether there are enough well trained and experienced people,
such as hydrogeologists, or enough firms, on which EPA is now
heavily dependent, to do a good job on the large number of site
assessments and cleanups of a greatly expanded program.

Public pressures have prompted EPA to act at more sites, but
the question could be asked whether EPA has moved far enough in
assuring the long-term effectiveness of cleanup actions, and in
making the Superfund program more efficient economically. For
example, EPA's contractors are performing large numbers of
feasibility atudtea;fot evaluating remedial actions. Most of
these studies require ainllﬁr information and analyses, at least
some of which should be transferrable froam study to study.
However feasibility~atudtec remain very expensive, suggesting
that contractors and consultants may not be moving up the
learning curve as effectively as they might.

\

All the information which OTA has been gathering as part of
its ongoing assessment on Superfund indicates that eientually
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Superfund may have to be enlarged -orcfcubctlntially than curtent
estimates. Bventuall&, Superfund might be a wmultidecade,
multibillion dollar program to cleanup 10,000 or more sites with
high cost permanent solutions. This is. in contrast to the
current EPA estimate of 2,000 sites and cost estimates which, for
the most part, are based on partial or ineffective cleanups.
These tinclude moving Superfund wastes to RCRA facilities which
may themselves becone Superfund sites, and cleaning up the
surface of sites but postponing dealing with contaminated
aquifers. .

For example, preliminary OTA data on.RCRA Subtitle D solid
waste facilities, such as sanitary and municéipal landfills,
suggests that (a) about 20 percent of NPL sites are Subtitle D
facilites, (b) several hundred thousand active and inactive
Subtitle D facilities potentially pose a substantial and largely
unquantified threat to groundwater quality, (c) from 6,000 to
37,000 of these gites amay require cleanup, (d) costs for
investigating and assessing these sites alone would. range froas
$2.9 billion to $17 billion, and (e) resedial action costs for
these sites might range from $39 billion to $229 billton. The
magnitude of this problem will sharpen the issue of the S50
percent match provision for amunicipally owned and operated
facilities, and of the liability of local governments.

in addition, other categories of sites may need cleanup;
these include: (a) eome curreantly operating Subtitle C hazardous
waste land disposal facilities that because of ineffective RCRA
groundwater protection standards and poor compliance are likély
to contaminate groundwvater; and (b) some of the nearly 20,000
uncontrolled hazardous waste sites in EPA's inventory which do
not make it to the NPL. These latter sites are dropped after
preliminary assessments and site investigations, or because the
current Hazard Ranking Score system gives them 8 score below an
arbitrary value; in many cases, however, they may present threats
to human health or the environment similar to those sites which
do get placed on the NPL. If these sites do need clesnup, many



will not get cleaned up by the States or by private parties, and
their cleanup will have to be financed by Superfund. 1In other
cagses, recovery of cleanup costs could take years.

EXAMINATION OF AN INTERIM CONGRESSIOHAL ACTION

The financial needs of the Superfund program inevitably
fnfluence the feasibility and practicality of speciftc financing
mechanisms. For example, the feedstock tax in the initial
program was reasonable and expedient. The relatively low rates
of taxation that financed the fnitial $1.6 billion, five year
program were not likely to lead to unforeseen or negative

economic impacts on the industries most affected. M
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presented by industry of potential economic impacts seem to be
reasonable, but it must be acknowledged that such estimates
involve many assumptions and are difficult to make for all the
feedstocks taxed. It might, however, be possible to increase the
revenues obtained from feedstock taxes by 100 to 200 percent
without incurring negative impacts on industry.

Furthermore, suggestions to tax intermedfate chemicals can
lead to a3 loss in administrative simplicity possessed by the
origingl feedstock approach, and to much greater difficulties in

assessing negative impacts on industry. m

t pacts o
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1. See for example "SUPERFUND PINANCING: An Analysis of CERCLA
Taxes and Alternative Revenue Approaches,” Management Analysis
Center, Inc., Los Angeles, March 6, 1984; and testimony of Edwin
C. Holmer, Chemical Manufacturers Assoc., House Committee on Ways
and Means, July 25, 1984.
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There i8, however, no irreconcilable conflict between the
two goals of increasing the size of the Superfund and avoiding
negative impacts on industry from high feedstock taxes. If the
level of spending is reduced somewhat and another source of
revenue used, then feedstock taxes could be brought back down to
levels\at which negative impacts on industry were unlikely.

Sources of Revenue
With regsrd to other sources of revenue, there has been

considerable support for using a "waste-end” tax approach,
already adopted by 20 States.' As a supplement to a feedstock
tax, a waste~end tax could generate substantial sums of money
during the next several years before offsetting wsste reduction
efforts take effect., By itself, however, a waste-end tax is not
and will not be a practical means to support an enlarged
Superfund. The waste-end tax approach is considered in detail 1in
the last section of this analysis. When all the various issues,
particularly those about practical implementation, are
considered, OTA and others find the waste~end tax worthy of
serious consideration as an option that, over the next few years,
could alleviate the problems of a grestly increased feedstock tax
for an expanded Superfund. During cthe next several years {t
appears possible to generate from $300 million to about $1
billion annually from s Federal waste—-end tax.,

The third major source of funds, which is being used and {is
under consideration for an expanded role {s general Federal tax
revenues. The reauthorization already passed by the House raised
this contribution from several hundred million dollars to about
$2 billion for the second five year program. ‘If OTA 18 correct
about the eventual substantial increase in the size of Superfund
= perhaps to levels of $50 to $100 billion or more over several
decades ~ then nefther feedstock or waste-end taxes can be the
primary financing mechanisas. Therefore, it appears likely that
the most practical approach eventually for financing most of
Superfund will be the use of general tax revenues. This clearly
has significant impacts on broader tax, budget, snd fiscal issues
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for the nation; these considerations ar; beyond the scope of this
__statement. However, this possibility underscores the importance
of the careful development of detailed long-term strategic plans
for 8 multidecade, greatly expanded, and highly efficient
Superfund prograam.

Level of Funding
In considering how to respond to the legitimate concerns of

industry about a greatly increased feedstock tax, the level of
funding for an interim reauthdorization phase of Superfund should
be examined. The key issue here is to reconcile the call for
nore Superfund cleanups and the practical capabilities of EPA and
the States to administer and implement an expanded program in the
near-term. As indicated earlier, OTA and others have found
considerable evidence suggesting that such capabilities are not
yet fully developed. The emergency, reactive character of the
initial phase of Superfund has not allowed EPA to concentrate “on
developing high quality, cost-effective resources and delivery
systems for a major natfonal program. Congress could make
substantislly greater sums of money available for Superfund. But
then gseveral questfions would arise: (a) would the sums be spent?
(b) 4f they were spent, might resulting cleanup actions be
ineffective in the long-term and contribute to greater futufe
cleanup costs? (c) might much of the money not be spent on actual
cleanups? The {nability of the Superfund program to spend
greatly increased sums of money effectively has, in fact, been
put forward by EPA {tself during this Superfund reauthorization
period. Furthermore, i{f Superfund could turn out to be a
multidecade program, then the strong dependence by EPA on outside
contractors and consultants for technial expertise deserves
examination. There is a steady drain of experienced personnel
from EPA to private companies which exacerbates the problenms
aseociated with having sufficient technical expertise within EPA
to provide effective oversight of assessments and cleanups by

contractors, waste generators, and States.

Therefore, Congress may wish to consider an approach for the

39-919 0 - 85 - 2
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second phase of Superfund which increases the fund gradually and
modestly to permit a closer match between revenuec and
capabilities. Without substantial restructuring of the Superfund
program it is questionable whether annuasl spending levels for
cleanups greater than three times current levels could be spent
effic!ently.l For example, resuthorization might bduild up
spending from current spending levels of about $300 millfon to
$400 million annually, to perhaps $800 million for the first year
of reauthorization, $1.2 billion for the second year, and $1.6
billion for the third year, for a total over three years of $3.6
billion. In considering these fi}u}es, OTA recognizes that a
significant fraction of these increased annual spending levels,
probably several hundred million dollars, would be spent on
activities not related to cleanups, as provided in the House
reauthorization. However, wmultiple uses of Superfund amight delay
cleanups by using large amounts of the program's resources. The
purpose of suggesting consideration of a three year
reauthorization perfod is to point out the usefullness of having
this reauthorization create an interim phase for the Superfund
program. This would be a period of adjustment and planning for a
larger program which Congress could discuss and debate in"
considerable detail when much more information, currently being
developed by OTA, EPA, and others, becomes available.

A Strategic Plan -
A key goal of the interim reauthorization period, therefore,

could be for Congress to direct EPA or some independent
coumission to formulate and present to Congress a long-term
strategic plan to implement an enlarged Superfund program. This
strategic plan should (a) critically examine EPA's early
experiences with its program, (b) consfder several scenarios for
different sized programs, and (c) examine implementation issues
and the means to address them. 1Issues that might be examined

1. As of June 30, 1984, Superfund contained an unepent balance
of $§577,680,000.
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include:

o reappraisal of the processes used to select NPL sites and
of the number of sites which are likely to require cleanup with
use of the Superfund

" o the need to more effectively establish cleanup goals and
ttandardl

o the implications of temporary or partial cleanups which
are likely to lead to future costs, as opposed to permanent
cleanups, including cleanups of contaminated aquifers, which

appear more expensive in the'near ternm

o the consequences of shortages of technical lpeciuli-ti,
within EPA and elsewvhere, and of experienced cleanup companies

o the need for oversight by EPA to assure that cleanupl‘

. performed by States and private parties, voluntarily or under
enforcement actions, are effective and consistent with Superfund
financed cleanups ’

o the possibillity of increasing recovery of cleanup costs
and improving estimates of recovery from responsible parties

o the effects of grants to States, analogous to the RCRA
program, to iamprove their capabilities to implement Superfund
cleanups and carry out their own, directly financed cleanups .

o the potentfal payoffs from lhcreaclng R&D and
demonstration activities for innovative cleanup technologies
which could lead to more' cost-effective permanent solutions.

\
UPDATE ANALYSIS OF THE FEASIBILITY OF A FEDERAL WASTE-END TAX

Ultimately the discussion of the pros and cons of a waste-
end tax for Superfund must address how practical it is to

implement the tax.

Fewv disagree that it is more equitable to tax hazardous
. 4
wastes theaselves, and the way they are managed, than to tax
feedstocks which are only indirectly the cause of waste
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generation and (ais)management. The use of ~i¢ -r approach
recogni:cl"that it is ifmpossible to recovar tte cosis of all
cleanups from responsidble partfes. 1In fact, even the absolute
equity of recovery .from responsible parties can be questioned '
because almost all di:;osals at Superfund sites took place before
there was a generally accepted understanding of the environmental
threats from what are now called and regulated as hazardous

wastes.

ﬁoreover. proponents of the waste~end tax have not suggested
that it could be & sole source of revenue for Superfund.
Instead, the logic they present is to take advantage of a waste~
end tax before there is a major reduction in the nation's
hazardous waste stream, driven by both the RCRA regulatory
progran's and Superfund's costs to industry. Unlike a feedstock
tax, a waste-end tax both generates revenue and can aotivate
vaste generators to move away from land disposal (the chief cause
of Superfund sites) to waste treataent ;nd reduction. However,
because there are so many factors which can influence industry's
decisions on waste management and reduction, there {s little hope
that the specific effect of a wdste-end tax on land disposal
vergus treatment and reduction can be documcnted and quantified.

Practicality of a Waste-End Tax
There are two waya‘to exanine the practicality of a waste-

' end tax. One is to examine the problems theoretically and by

analogy with other types of Federal taxes. The other is to
assess the experience of some States with waste-end taxes.

Probably the most comprehensive, detailed, and impartial
theoretical analysis is the recent testimony of Howard J.
Hoffman, entitled “Horkabl}lty_og‘the Waste-End Tax,” before the
House Committee on Ways and Means, July 25, 1984. He suamed up
his analysis by saying that “"If it is adopted, I believe it can
be devised to be fairly workable.” He stated further: "The
provisions of the tax entail numerous trade-offs between
environmental policy and tax simplicity." OTA finds ﬁr-

]
h .

4+
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Hoffman's analysis useful to resolve issues and, more
fmportantly, to find ways to address concerns about the practical

aspects of a waste-end tax.

The second way of examining the practicality of s waste~end
tax is to exaaine the experiences of those States that have
sdopted it. Contrary to widely held misperceptions, many States
have successfully adopted thgi approach for revenue generation.
Table | presents detailed information on 20 States having some
form of a waste~end tax.

Table 1A provides a summary for the 20 States to fllustrate
that certain specific approaches have been favored over others,
and to show the range of aaximuam possible rates of taxation, from
less than a dollar per ton to over $70 per ton, but "with most
States in the range of $5 to $50 ﬁer ton. In all cases land
disposal is taxed, and in 13 States wastes which are treated may
also be taxed. There are higher tax rates for wastes disposed of
off the site of the gemerator in 13 States. The point of
taxation 15 more often the operator of the disposal facilicy (14
States) than the waste generator (10 States), and in some cases
both may be taxpayers (S Stdiea). Having facility operators,
which in many cases are also the waste generators, pay the tax
gredtly reduces the potential number of taxpayers. In all but
one case, the States base their taxes on a wet rather than dry
basis; this issue is discussed laterv.

Much has been said about "shortfalls™ of State waste-end tax
revenues. However, in almost all cases States have not made
reliable forecasts or projections of expected revenues. Instead,
States have set goals or caps, or have "anticipated” certain
revenues. They have not had or in some cuté. they have not used
the information on waste generation and management that {is
necessary to make reliable projections and estimates. Of course,
shortfalls based on valid projections can occur because of a
depressed econoay, poorly defined terms in a statute, and
misreporting, underreporting or nonreporting of waste. However,
the chief problem in the experience of the States has been the
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use of unrelisble projections.

Consider several examples which illustrate this problenm.
Recently the General Accounting Officel examined three State
experiences. For New York, the GAO report said:

“The Director of the Division of Solid and Hazardous
Waste and the Chief of the Bureau of Hazardous Site
Control, “oth in the Department of Environmentsl
conservation, acknowledged that both the'ortginal
projection and the revision are overstated and are one
of the reasons for the revenue shortage. They have not,
however, quantified how much of the shortage can be
attributed to the inaccurate projections, ...The Chief
believes that some companies may not be reporting the
residue for tax purposes. He also believes that some
facilities may be claiming that their waste is being
recycled when in fact it is not. He does not have any
analysis, however, to support these beliefs.
«+.Regarding the underreporting or nonreporting of
waste, the Chief said that while some taxpayers may be
trying to avoid the'tax using these mean, he does not
believe it is a major reason for the shortage.
«eeConcerning potential illegal disposal of wastes the
Chief said that while some illegal disposal of wastes
may take place, he does not believe the tax rates...are
high enough to cause illegal disposal to avoid the

tax."2

In January, 1984 OTA performed an analysis of the waste-end

2

1. General Accounting Office, State Experiences With Taxes on
Generators Or Disposers of Hazardous Waste, May &, '1984,

2. Concerning the impact of a waste-eand tax on illegal disposal,
EPA has analyzed seven states with a waste-end tax versus nine
states without such a tax and said that: “"The analysis did not
show any difference in illegal disposal between the states with
and those without a waste-end tax.” EPA, "Special Analysis of
the Implications of a Waste-End- Tax and Limited Land Disposal
Bans for Illegal Disposal,” sent on March 15, 1983 by William D«
Ruckelshaus to Congressman Jaumes J. Florio.
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tax and & case study of the New York experience. OTA found that
New York collected about what it should have collected. Some of
the more important observations about that experfence are as
follows. Despite the fact that wastes treated offsite are taxed
at §9/ton, wastes treated onsite are exempt. At the time that
revenue projections were made, it was not knowe how many sites
would qualify for this exeaption. Nearly 70 percent of all New
York hazardous waste generated in 1982 were exempt from the tax.

It should be noted that New York has decided to continue {ts
waste~end tax, and may increase the tax rates.

In GAO's examfnation of New Haapshire's experience, the
report said "The Program Manager for the fund attributed the
shortage to an unrealistic projection.™ A State official “"satd
that the waste genevation figures are greatly overstated and do
not represent a valid basis for projecting the revenue to be
collected by the tax. She explained that in 1977 the definfition
of hazardous vaste vas extremely vague and that much of the waste
reported by the companies vas not hazardous.” Purthermore, GAO
notes that State officials believe “that underreporting and
nonreporting of hazardous waste are not a problem and that the
state {s collecting about what *c expected from the tax.”

California has tvo waste~end taxes. 1Its generator tax
appears to have done well for the two years for which data’
exist. Por vastes generated {n 1981.' $9.2 million of the $10
million goal was collected, but this resulted, as noted by GAO,
from a substantial reduction in a tax rate for one category of
vaste without a compensation in the rates for other wastes. The
tax on wastes generated in 1982 originally resulted in only $7.6
million collected out of the desired $9.4 million ($10 million
less $600,000 unspent from the previous year). However, OTA has
obtained recent information from Californis officials. ;
reassessment on generators vas performed to correct for reporting
errors, such as wastes reported in gallons or pounds instead of

1. Tax s ann.ql.d on previous year's waste.
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tons. As of August, 1984, $9.3 million had been collected on
wastes generated in 1982. Moreover, the 1983 tax has already
brought in $9.6 million of the $10 million goal. Therefore, the
California generator waste-end tax system appearp to be working.

The California disposer tax has collected what was
anticipated, or more, in all but one of the ten years it has been
in effect. For fiscal year 1982-83, $400,000 was not collected
out of an anticipated $6.4 million. On this point, GAO notes:
"These officials atfiibuted the shortage to the poor economy in
the state that year." Moreover, GAO concluded from its analysis
of historical data on the relationship between tax rate increases
and waste disposal that “the taxable tonnage decrease at the time
of the tax raté increase may be attributable to Eactorg other
than underreporting or nonreporting, such as poor econonic
conditions.” Furthermore, after the tax rates were increased
again in July 1983 (to ease the transition to the landfill ban)
from $4.00/ton for all wastes to $18.00/ton for restricted wastes
and $6.4/ton for non-restricted wastes, $9.83 million was
collected instead of the anticipated $6.51 million (fiscal year
1983-84). Some of the surplus includes late payments from the
previous year. (Table 1 indicates changes in the disposer fee
which began July 1984.)

Pinally, one issue about the f{mpact of a Federal waste-end
tax on the States should be noted. The States are concerned that
a Federal waste-end tax might pre-empt their own waste-end taxes,
which are important. sources of revenuve for them. BRut a Federal
waste-end tax does not have to pre-empt State taxes. For
éxanple. a credit could he given to companies that have paid a
tax tH a State on the same waste being taxed Federally. The loss
to Pederal revenues would probably be no more than 10 percent of
the total collected through a Federal tax.
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Illustrations of a Pederal Waste~End Tax

It is often argued that the hazardous waste information base

ie so incomplete and unreliable as to make estimates of revenue

generation little more than guesses. It is true that the nature

and quality of the data base can and should influence decisions
on how to structure a waste~end tax. OTA has been critical 'of
the national data base on hazardous waste, but we also see that
considerable progress has beén and continues to be made to

improve this data base.! However, data fnadequacies mean that

only a simple waste-end tax structure is practical at this time.

Seversl possible tax structures, based on EPA data for 1981,
are showan for illustration purposes in Tables 2~4. The tax rates
chosen have been based on consideration of industry concerns, on
what the costs of waste management options are, and on what some
States have found effective. These examples show how the degree
of hazard of a waste can be used, and how different types of
wsste management can be taxed. OTA does not suggest that any
estimate made today has a high degree of certainty, but this is
not unusual for s new Federal tax. Nevertheless, as State
experiences have shown (see Table 1), a waste-end tax can produce
substantial revenues. Where judgments have been necessary, OTA
has used data that reduce revenue estimates in its examples. One
vay to deal with estimates which might be overly opfiaistic and
with a trend towards increasing waste reduction and shifting away
from land disposal 1s to steadily increase the tax rate; for
exanple, the tax rate for each category might be increased by 10

percent per year.

One of the i{ssues in structuring a Federal waste~end tax is
whether or not to tax wastes that are treated in additfion to

wastes that are land disposed. PFrom a revenue generation

l- With regard to data and recordkeeping Mr. Hoffman has
concluded: "It appears that taxpayers can be required to keep the
necessary records without undue- burden, and that current
recordkeeping requirements under RCRA, with minor revisions,
would be adequate for this purpose.”

V.
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viewpoint, taxing at a low rate wastes that are treated is
effective in subdstantially increasing the amount of money
collected.! Furthermore, such taxation provides an econonic
incentive for waste reduction, the most desirable management
optlon.2 (Note that waste treatment {is more desirable than land
disposal. Any tax on treated wastes shopld be low in an absolute
sense and low relative to waste management costs to preserve the
{ncentive for treatment over land disposal.) In a sense, taxing
treated wastes at a8 low level is analogous to the original
concept of taxing feedstocks at a low level. Equity fssues
aside, both approaches produce substantial revenues with little
l1ikelihood of negative impacts on industry. ’

OTA concludes that it is possible to structure a simple

. Federal waste-end tax so that revenues from about $300 million to
$1 billion annually could be raised for several years.* A
gradual increase in Superfund spending, discussed earlier in this
paper, would be consistent with delaying the waste-end tax for
one year to develop suitable procedures. It would be possible to
generate in the order of $1 billfon for the first year of
reauthorization with an increased feedstock tax that probably
would not be too onerous to industry.

The Dry Versus Wet Weight Issue

Even those in industry who have supported a waste-end tax
disagree on the basis for taxatfion. The 1ssue is dry versus wet

1. The issue that treatment sometimes entails adding
nonhazardous materials to a hazardous waste can be resolved by
clarifying that nonhazardous material, such as a stabilizing or
fixation agent, is not to be taxed.

2. It 1s OTA's judgment that no use of a surface impounduent
should be deemed as a form of waste treatment; such use is land
disposal or storage. Wastes that are stored for longer than one
yeu: in any way should be taxed, including wastes which are
placed in surface impoundments, waste piles, and land treatment
facilities, {f the waste remains hazardous after one year.

* See also Technologies and Management Strategies for Hazardous
Waste Control, pe. 31, OTA-M-136, March 19873,

.

\
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veight. A very large ssount of -1iquid hazardous waste is mostly
water and is placed into injection wells, which are the lowest
cost form of land disposal, or into surface impoundments. Those
favoring a dry weight basis argue that only the hazardous or
toxic portion, not the wvater, ought to be taxed. They further
maintain that with a wet weight basis dry or nearly diy vastes
placed into landfills gain an ndvancaéc over liquid wastes. That
1s, companies disposing of aqueous wastes would suffer a
disproportionsately large'-hare of the total tsx burden siaply
bcc-uic their liquid vastes weigh 8o much.

There are three main counter-srguments which favor a wet
weight basis for taxation. First, both technically and
admninistratively the world does not use dry weight for any
purpose. Wet weights are what people measure and use. To obtain
a dry weight means either thet some physical test must bde
parfor-dd to determine what the dry wveight is, or thet some
theoretical conversion factor be used. Both approaches present
problems. ~If-a test is used, it is likely to give an incorrectly
lov‘dry weight gecause volatile toxic organic substances are
easily evaporated with water. The use of conversion factors
introduces errors because wastes can vary enough to make a
standard conversion factor inaccurate. More generally, it cannot
“%be ignored that using a dry weight basis would create
opportunitfies for underreporting and errors, and enforcement
would be more difficult.

\

Second, the pfe-iae behind the position favoring a dry
weight basis {8 that the water 1s harmless. Por vater mixed with
hazardous waste, this is not quite the case. For both injection
well and surface impoundments, greater volumes of liquid wastes
increase opportunities for transport and migration into the
ground. The water is the carrier of toxic chemicals which, even
if present in very dilute quantities, can still pose a \
substantial health threat. Moreover, the cleanup of any )
uncontrolled or leaking injection well or surface impoundment
‘becomes more difficult and more expensive as volumes ;ncreala.

I ———
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Third, while it may be agreed that there aré&;any high
volume, low hazard aqueous wastes which should be taxed at a
relatively low rate, there is a better way to do this. A lower
tax on & wet weight basis might be fimposed for certain aqueous
wastes. The result is essentially the same for the generator or
disposal facility; they pay lower taxqs.l But the problems

related to determining and using a dry weight are eliminated. It
has sometimes been suggested.that imposing a low tax rate on, for
example, aqueous wastes which are put into injection wells might
lead taipnyers to dilute waste and dispose of it through
underground inj~rction. This seens uﬁlikely as the cost of using
injection wells 18 already far below any other alternative. It
is not likely that a difference in tax rates would markedly
improve an already large economic incentive to use injection
wvells. It may also be significant that, of the 20 states having
a waste end tax, nineteen tax on a8 wet weight basis. The
analysis of Howard Hoffman, referenced above, concluded that a
tax based on wet weight would be more administrable ‘than one

based on dry weight.

1. Another hybrid spproach leads to about the same solution. It
is possible to set a tax rate on a wet weight basis and then have
an adjusted rate on the basis of a typical percent of solids when
the remainder is water. For wastes that are put finto injection
wells, for example, the solids fraction could be assumed to be 10
percent and the tax rate, therefore, 10 percent of the base
weight rate. Provision could de made for taxpayers who wish to
demonstrate that there solid fraction is less than the general
rate so that they could lower their tax rate. One problem with
this approach is that the same argument might be made for surface
impoundments which, like injection wells, receive mostly liquid
wastes or for landfills which also may receive wastes with some
1iquid content. However, unlike injection wells, surface
impoundments and landfills often receive hazardous wastes with
liquids that are not water, such as organic liquids and oils, and
present environmental threats themselves. Moreover, surface
impoundments have a history of more severe environmental problenms

than injection wells do. Thus, this approach aight best be
applied to injection wells only, or a provision made whereby

taxpayers could demonstrate that a fraction of their waste 1is
water in order to reduce their tax rate for wastes managed in
other ways.
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Indiana 198 Managerent  Facility Land disposal $1.50/ton Modmec $§500,000~
Operator = $25,000/year/conpany for  $600,000
injection
Tows 1985 Manageent  Pacility land disposal $0,00/ton Brempt: N Projections
Operator - vecycling
Nestruct {on/Treatuent $2.00/eon = cleaup \astes;
. = wanteater destined for
treatwent
Offsite Disposal $10.00/ton

wN

tax structure was adopted as of 7/1/84.

Newer
Fixed fees 1n 3 quentity categorfes: $2,000 ~ up to 10 willion gallons/year O%.
$9,000 - over 50 million gallons/year (<3.04/ton).

044/toa); $5,000 = 10-50 million gallors/year ($.115.022/ton)



Yoor Sets T Approxtmste fer Pt lom/ or Ustimtes (2)
St Geftieced  of Tec  Tegwrer Cutagoey Ton Sputvalerg Ustes Project fows (P)
Yarsas 190 Gemaention Censratne ALl Waste $5.00/con + Madmae 93,000/yesc/ $100,000
. S00/tactlity faciley
windmm
Mnagment  Paciley Landf {11} waste $2.25/ton
Oueator  Ctter disposal $A5/e0n
Kantucky 1990 Nmgeuat Querator  Offsite eanagoments $100,000
Long-tern contatomme
wo trestmnt
igudd $11.00/ton
olid $2.50/ton
long-tetn contairment
wtrestment; still hisardons
$2.20/¢0n
soldd $2.00/eon
Trestiant to nonhassrdons
liquld $1.10/t0n
=i $.50.t00
Orsite sangtemant: Yocharge of
Sem cstegpries. oflsite ategpries !
lovistens 1986 7 Vastes land ' 100,
Magumet  PocilMey - dispovedt Wz‘. fm_q 8.”‘;!%.)
Past 6/84: Land dlsposal $5,400,000 (x)
of wtrested and
tronted wantes remintng
hasardoes.

: b

= gomrator onad groperty  $5.00/dry weight m‘c

= not gEerreor osed §10.00/acy wige twa'
property .

& ' l
Dafined & the norwater contert of the haserdous waste. valent wat weight rates asmmirg sverges of ST solide for infected wastes ¢o 372
wolids for lendf{lled vaste. ut.lo-sldblu“
b $:.23 = $:4.3%/ton
€o $.30 = $3.70/tom



Annual Reverne
Year Basis Tax Approxdimste Per Poxempt {00/ or Estimates (Z)
State Initiated  of Tax Taxpayer Category Ton Equivalent Limdts Projections (P)
Madine 1981 Maagewent  Facilicy Of fsfte: Meximex $15,000/year/
Operator Disposal $33.00/ton ' company
Treatment $19.80/ton
Recycling/Reclamt ion $6.60/toa
Waste ofl recycling/reuse/  $2.20/ton
reclsmation
Onsite:
Disposal $26.40/ton
Storage
290 days, <6 months $3.30/eon
Each additional 6 eonths  $3.30/ton
Out-of-State wste (Twice in-state
charges) '
Minnesota 198 Mansgenment  Generator Long-tem containment Bempt : $600,000
w/o treatrent = recycling;
Uquid . $70.40/ton = clesrup vastes;
soltd $32.00/ton = pre-treatment works
Long=term containment
after treatment
14quid $35.20/ton
soldd $16.00/ton
Destined for treatment
1n or on the land $32.00/ton
Destined for treatment
to nor~hazardous material
1iquid $17.60/ton
s0'4d $8.00/ton
Misaissippl 1983 Menagement  Facility Comerclally landf{lled
Operator waste:
drn $9.00/ton o)
bull/so14d $5.00/ton

(no aurrently
operatirg

sites)




€ - 68 - 0 616-6¢

Recent

Year _  Resis Tax Approximate Per Exempt Lovs/ or Estimtes (E)
State Inftisted of Tax Taxmyer Category Ton Equdvalent _Limcs Projectiors (P)
Missourt s Ceneratfon  Generator All Vastes $1/ton Exenpt:
. Landfilled wnstes $25/ton = resource recovery; $66,000
= out-of~state unste $110,000 (P)
© Management  Pacility Landf1lled wentes 2% of gross
Operator receipts of charges
(vartes by
facilicy)
New 1981 Generatfon  Gercrator  Offsite disposal/treatment  $36.60/ton Bewpt: $254,000 (E)
Hawpshire Storage of out-of-state waste $6.36/ton - tors of <00 kg./
quarter;
= vecycling;
Maximom:
= §6000/quarter per generator
5% Exempr:
New York e Mmagement  Cenerator Landffll $12.00/tory,
(or factlity Offsite treatwent or land  $9.00/ton’ ~ Materials recovery; $3,000,000
operator for disposal excl. lamifill = clesrup wastes; $7,000,000 (P)
out-of-state Onsite fncineration 32.00/0»5? = sssessuents of $15/quarter
waste) 6
All weate
Ohio 1981 Management  FaciMty Commerclal 9% of gross $1,300,000
Operator land disposal receipts of :
charges (waries
by facility)
$1.21 - $8.99/ton’

SMMRMWMMMlem:
a. $27.00/ton b. $16.00/ton; offsite incineration wnaltered

c. $.50/ton

6Prq;r—fes,dwmmmmmlm,mwmhhME-ﬂmhdutm.
7Gdom1mb¢lyoluftmzdpermdm- These rates vere calculsted based on 1982 data and the 6% surcharge in effect then for aid in

rate detereination.



Avruinl Reserve
Year Basis Tax Approximate Per Bt foas/ or Estimates (F)
State Infciated of Tax Toxpmyer %ﬁ Ton Equivalent Linits lect fons (P
. South 198 Movgement  Facility  Lamifilled Waste " $300,000
Carolina Operator Imr-State $5.00/ton
Out-of-State $7.00/ton
Ternessee 198 Marugement  Generators  Offsite Menagenent $7.00/ton Bosmpt s ot Available
' = recycling:
Generation  Gemerators  All wastes Footnote 8 = some treatment;
~ out-of~state vastes
=~ clearup wastes
wisconsin 1977 Mansgement  Facilicy Facilictes Approved - Mot Available
Operator after 1978 with finsncial
' resporsibility period of:
~ 20 years $.035/ton + .
$100/yr mdnimm
= 30 years $.015/ton + g
$100/yr. adnimm
1985 Management  Pacility Norrapproved Facilities $.015/ton + base fees
Operator .
All facilities $.10/ton

8 Fixed fees in 6 quantity categories; lowesc category f-e 18 $300 for generation of 1,001 kg to 10,000 kg/year
(5272.16-527.22/ton) and highest catemory fee 1s $7,000 for more than 1,000,000 kg/year (<56.35/ton).

Sources: 1. Intercffice Meorandus from Tory Proffiet to Mr. Bob Bullock, Comptroller of Public Accamts,
State of Texas, May 7, 1984. .
2. Personal conmnications with State Of ficials.
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Tabdle la
SUMMARY OF STATE WASTE-END TAX/FEE SYSTEMS

Higher Rate Facility
Treated Wastes for Offsite Generators Operators
State Taxed Management Pay Pay

Highest
Possible

Tax Rate1

Alabama,..cocvsesvccccesseXavosoosnesencceXivonnononseeoXivanneoase X
Californda..c.oovecruonsecescnnnsasosesrensesanncssancnesKosrnnssnsasX
0107830, s cvevsrrcecarnsoseXitoroaaronnsnasnsssrasnssoentsnisssescaneX
Connecticut..coeeacsnnssecXiviotsnonsnareeXeorennoneeseoXeveneavanasne
I1140048. e vovenenvnsceneXivnsorveceesrsoXesuonneeoisnovennsannsasaX
INALANA. e oot enasrenrsoosensasesnssssessatossassnssssasessssnsensnseX
IoWA. . eresessnssccensssensXicassonnaanssesXetiosesoaessonsnsananses X
KanBas..icocessrensernssesXevosonseasnoesoXioooassnosoeeXoavosonaes X
Kentucky.seoooasasvssooasoXoveorooaneroenooXeovooaossovoeseXeseooaooanns
LouBian8.ccoceacersnsencscXeonoerasorossceXeoonstteanasesnesanenseesX
Mafne cooesecciacsnerncacsXitenoorecscrceoXesoarnoonssrcssansasnossaX
Minnesot8easeerrirerrscsssXionoasoncasssrncnceransoccscsXersoconsones
Missi88ipPl. . ieiciierentersesearsacecrreeXioonrorccnrssscasansssessX
MisSoUrd....ivceeiiiencccaXievanonrcrrercnnnsnsncsnsesseXensnnnoanaesX
lew Hampshire.cioeeooscessXensoosoensooneaXeaosoooeneoeeXevosesoanans
L {1 1 S O S e
Ohf0.vecsensncanansosssansansnsassessncecsXoonoonsssonsnsoncnsacssneX
South Carolind..cecsseesassosessesonsosesnossssarssnossanssaassesasssX
Tennessee.eeescatseiroacssasasssesassearseXesoosososvocsXeoeonoosnnes

WL8CONBIN e rensnreresensssossaassssssranscssnscnsssssassscccsvassnseX

ﬁore than one tax rate may be applied to achieve per ton rate.
D¢y weight ton.

22 charge on disposal receipts not included.

Higher rates may soon be implemented.

Based on 1982 dispoal charges and 6% charge on disposal receipts.

$10.00/ton
$45.66/ton
§ 2.00/ton
$10.00/ton
$ 6.60/ton
$ 1.50/ton
$50.00/ton
$ 5.00/ton
$11.00/ton
$10.00/ton?
$33.00/ton
§70.40/¢ton
$ 9.00/ton
$26.00/ton3
$36.60/ton
$12.00/ton®
$ 8_.99/:ons
$ 7.00/ton
$ 7.00/ton
$ .135/ton
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TABLE 2

ILLUSTRATION OF APPLYING A HAZARDOUS WASTE-END TAX BY MANAGLHENT ACTIVITY

Scenarfo 1 Scenarfo 2
Tax Annual Quantity! Tax Revenue Tax Revenue
Category (millions metric tons) Rate ($ maillions) Rate ($ millions
Well Injected
Waste 32,0 $5/tonne 160 $3/tonne 96
A1l Other?
Land Disposed
Waste 22,4 $50/tonne 1,120 $30/tonne 672
Treated Waste 176.0. $2/tonne 352 $1/tonne 176
Total Revenue §1,632 $944

Waste quantities from "National Survey of Hazardous Waste Generators and Treatment,

Storage and Disposed Pacilities Regulated under RCRA {n 1981", prepared for the EPA

by Westat, Inc., April 1984,

Landfills, Surface Impoundments, Land Application, etc.
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TABLE 3

ILLUS TRATION OF APPLYING A WASTE-END TAX TO LAND DISPOSED WASTE:
DEGREE OF HAZARD BASED ON TOXICITY

(waste quantities in millions of metric tons')

Tax Tax Annual Quantity ! Revenue

Category Rate (nillions of metric tons) ($ nillions)
Land Dispoaalz '
Excl. Well
Injection
Toxic Waste? $50/tonne 19.8 990.0
Non-Tgxic
Waste $10 tonne 1.3 13.0
Well Injection
Toxic Waste’ $5/tonne 8.3 41.5
Non-Tgxtc
Waste $3/tonne - 17.7 53.1
Total Revenue $1,908

Waste quantities data from "National Survey of Hazardous Waste Generators and Treatment,
Storage and Disposed Facilitfes Regulated under RCRA in 1981", Prepared for the EPA by

Westat, Inc., April 1984,

Waste quantity consideratfons:

a. Survey only requested top ten waste stream so quantities based on waste type differ

from total disposal quantities.

b. Survey results are subject to statistical reliability assumptions.
¢. 4,200,000 tonnes of injected waste and 100,000 tonnes of all other land disposed
wvastes were assumed to be non-toxic; no hazardous waste code was explicitly assigned

in data.

d. Generation, land disposal and waste definitions may have changed since 1981,

2 Landfills, Surface lmspoundments, Land Application, etc.

3 As defined in 40 CFR 261,24, 261.30 - 2261.33.

4 As defined in note l; wastes that are only ignitable, corrosive, and/or reactive.
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TABLE &

ILLUSTRATION OF APPLYING A WASTE-END TAX TO LAND DISPOSED WASTE:
DEGREE OP HAZARD BASED ON REPORTABLE QUANTITIES (RQ) :

(vaste quantities in millions of metric tonsi)

Scenario 1 Scanarfo 2

Tax Tax ) Revenue Revenue
Category ~ Rate Quantity3a ($ willions) Quantity3d ($ willions)
Land Disposal2
Excl. Well
Injection

RQ -] $50/tonne <ol 1.5 18.0 900.0

RQ D1 §$10/tonne 21.1 211.0 } 3.0 .. 30.0
Well Injection

RQ =1 $5/tonne 0 ’ 0 6.1 30.5

RQ> 1 $3/tonne ‘ 26.1 78.3 20.0 60.0

$291 §1,020

Total Revenue

1 Waste quantities dats from “National Survey of Hazardous Waste Generators and Treatment,
Storage and Disposed Facilities Regulated under RCRA in 1981~, Prepared for the EPA by
Westat, Inc., April 1984. Waste quantity considerations:

A

Survey only requested top ten waste stream so quantities based on waste type differ

froa total disposal quantities.

b. Survey results are subject to statistical reliabflity assumptions.

¢. 4,200,000 tonnes of injected waste and 100,000 tonnes of all other land disposed
wastes were assumed to be RQ>1l; no hazardous waste code was explicitly assigned in

data.
d. Generation, land disposal and waste definitions amsy have changed since 198}.

2 Landfills, Surface Impoundments, Land Application, etc.

3 Reportable quantity designations from the FPederal Register/Vol. 48, No. 102/ May 25, 1983/
Proposed Rules.
2. Only those wastes with a proposed reportable quantity of 1. .
b. Wastes with a proposed reportable quantity of ! plus wastes with presumed reportadle
quantity of 1 pending reassessment.
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STATEMENT OF SENATOR DANIEL PATRICK MOYNIHAN

Mr. Chairman, we have before us today an issue of particular interest to me—that
is, how to finance an expanded Superfund. Last Thursday, the Senate Committee on
Environment and Public Works, on which I serve, voted 17 to 1 to reauthorize the
Superiund -‘Program for five years at a funding level of $7.5 billion. Now the Com-
mittee on Finance must adopt the appropriate tax or taxes to finance a reauthorized

Superfund.

’anis is not a new issue for me, or for this Committee. In 1980, after considerable
debate and discussion, we decided to place a tax on 42 chemical feedstock, crude oil
and imgorted petroleum F‘uroduct.s. This tax was designed to finance 86% of the $1.6
billion Superfund Trust Fund, with the remaining 14% coming from appropriated
revenues. : :

Our purpose, then, was to im a tax at the beginning of the chain of commer-
cial J)roduction. The chemicals that we tax either are themselves hazardous of basic
building blocks for other hazardous substances. There are a limited number of com-
parll‘ies manufacturing these chemicals, which makes tax collection a managable
task. o
Crude oil and imported petroleum products are taxed at less than one cent per
barrel—.79 cents per barrel to be precise. The tax on chemical feedstocks ranges
from $4.87 per ton for acetylene to 24 cents a ton for nitric acid. The tax began on
April 1, 1981 and terminates September 30, 1985. .

?l'hese tax rates were established in 1980 with the expectation that theK would
raise $1.376 billion, representing 86% of the total trust fund. By the end of the fiscal
year 1985, it is estimated that the Superfund tax will have generated $1.162 billion
In revenues. :

Overall, the current tax has provided a steady and reliable source of revenue for
the Superfund Programs. There will be a shortfall in projected revenues, but not a
substantial one—about 16 percent less than we anticipated. Much of this shortfall
reflects the unpredicted recession of 1981-82.

Mr. Chairman, as we look to the reauthorization of the Superfund law this year,
we must address again the issue of how best to finance program. But this time we
need to raise not $1.6 billion, but $7.5 billion over five years.

How do we raise such sums? Do we simply increase the existing tax on chemical
feedstocks and petroleum? Or, do we take a different apfroach? I would suggest we
consider a combination of taxes—first, a tax on chemical feedstocks and petroleum:
and second, a tax on the disposal and long-term storage of hazardous wastes.

I first indicated my support for a so-called “waste-end” tax in March 1988, when
joined with Senators Hart and Gorton in introducing legislation (S. 860) to expand
the Superfund Program and finance this expansion by a tax on hazardous wastes.
The tax provisions in S. 860 were designed to provide economic incentives for better
hazardous waste management.

There has been much discussion of S. 860 and other waste-end tax proposals. I
have concluded that we can design a workable waste-end tax, one that is modest
and enforceable. I am working with Senator Bentsen and other members of this
committee to develop the specifics of such a proposal. The outlines are simple—a tax
would be placed on hazardous waste that is disposed of or stored for a long term at
facilities regulated under the Resource Conservation and Recovery Act (RCRA). A
tax with modest rates could raise about $1.5 billion over five years.

Such a proposal would serve two purposes. It would provide additional revenue to
supplement the feedstock tax, as a means of financing an expanded Superfund.
Also, even though the tax rates would be low, some incentive would be provided for
better waste management practices. .

There is some concern, I know, about the reliability of a waste-end tax as a source
of revenue. Several States that have enacted waste-end taxes have collected less rev-
enue than originally projected. First, let'me say that I am not proposing that we
raise all, or even most, of the Superfund monies from a tax on the dis and
long-term storage of hazardous waste. I suggest only that we raise some $1.5 billion
from such a tax—of a $7.5 billion expanded Superfund: Second, we have better data.
available at the national level and, therefore, are in a better position than the
States to project with reasonable accuracy the revenues from such a tax. Finally, we
can build on the regulatocrﬁAsgmtem already in place under the Resource Conserva-
ti(ixll and Recovery Act (R , to enforce the tax and ensure that revenues due are
co wwdl -

In sum, Mr. Chairman, we need to raise a substantial amount of revenue; and we
need to look to all reasonable sources to do so. I believe a waste-end tax is just such

a source. :
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STATEMENT OF SENATOR BiLL BRADLEY

Mr. Chairman, I will try to be brief; we have much to hear, much to decide, and
relatively little time.

Mr. Chairman, we are living on top of a toxic time bomb. Today we have a chance
to defuse that bomb before it kills us all. Time is running short.

Everyday I hear anew stories from my home State of New Jersey and from commu-
nities around the contry about new toxic waste problems.

Just last week I met with rfpeo‘l)le from New Jersey and other States around this
country who live near Superfund sites. One woman described the problems encoun-
tered in the attempts to clean up Burnt Fly Bog site in Monmouth and Middlesex
counties in New Jersey. This site covers 1,700 acres and threatens drinking water of
millions of people in central Jersey. This New Jersey citizen and others like her
brought the statistics of 547 Superfund sites down to a gruesomely human level.
They live in homes that they can not sell because of the liquid death that is seeping
below them. They suffer from chronic diseases. They give birth to stillborn children.
This is a mushrooming, deadly problem.

Mr. Chairman, there are some problems in this world that we can do little about.
But we can reauthorize Superfund. We can give those people hope and relief. We
owe them that.

We must reauthorize Superfund this year so that the fund is not depleted in the
middle of next year. If the fund runs dry next year the cleanup at Burnt Fly Bog
and the other cleanup sites now in progress will grind to a halt; cleanup at hun-
dreds of other sites will not even begin. We must not allow the momentum so re-
cently developed to be dashed.

Fortunately, Mr. Chairman, the overall goal of our efforts gg&\;n great dispute.
The Sugrfund enjoys broad bipartisan support. While we may ess than unani-
mous about when the reauthorization should be passed, the precise level of funding,
and the exact breakdown of funding sources we can surely agree that the Superfund
must and will be reauthorized at a level of funding sufficient to clean up the hazard-
ous waste sites that threaten the health and safety of citizens in every state. The
consensus of this overall goal includes the Congress, the chemical industry, the
American public and even the President. You will recall, Mr. Chairman, that the
President called for Superfund reauthorization in his state of the union address.

When Cong?s has been provided the opportunity to vote on Superfund this year,
the vote has been lopsided. The subcommittee vote in the House was unaniiaous and
the full committee vote there was 38 to 3. On the floor, the full House passed the
reauthorization by a ten to one margin, 323 to 83. Here in the Senate the Environ-
ment and Public Works Committee reported the bill 14 to 0, despite some stated
resistance on the part of several members. When given the opportunity to vote on
Superfund the House and Senate members have not given it less than 90 percent of
the vote. That is an impressive and enviable record of success, Mr. Chairman.

I am certain that the full Senate as well will have the opportunity to express
itself on this issue before we leave on October 5.

This Committee’s task, as I see it, is to provide the resources necessary to operate
the Superfund program in the manner set forth in the Environment and Public
Works Committee bill. This Committee should act so that when, during the next 2
weeks, the full Senate votes on Su;laerfund, it will be voting on a bill produced by the
two relevant Senate committees. If this Committee does not act, then the Senate
will be voting next week or the week following on something ferhaps less desirable
to many members of this committee. Clearly we should act and act soon.

Can the Chairman tell us when we will meet to mark this bill up?

As [ see it, we in this Committee have two major questions to answer: how much
money to raise for the Superfund and from what sources.

As to_how much should be raised, the range appears to be between $5 and $10
billion. EPA has said that theéowould like to spend only $5 billion and that the En-
vironment and Public Works Committee bill would require about $6 billion. On the
other end of the scale, the bill Senator Lautenberg and I introduced that is now
before the Committee would call for a $10.2 billion program. I am certain that this
issue can be resolved.

If not more important, the more interesting question is the source of funds.
Should we expand the tax base from the h ous waste feedstocks that currently
provide 88 percent of the revenues? I believe we should.

I believe we should adjust the feedstock to make it less arbitrary and more fair. I
believe we should explore the possibilities of broadening the tax base to include haz-
ardous waste itself.
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First, while the feedstock tax must remain the principal source of funds for Su-
perfund, we ought to consider making it more rational, more fair. That is, we should
attempt to relate the tax rates to the damage caused by that chemical. The more
often a chemical is found in Superfund sites, the higher its tax should be' on the
other hand, a chemical that is rarely found at Superfund sites ought to bear a
smaller tax. We cannot hope to do this with any precision, but data are now avail-
able to allow us to take the first steps toward fairness in the feedstock tax.

Second, we ought to explore and perhaps adopt the waste-end™tBY Toncept. Like a
rationalization of the.feedstock tax, this concept would help make Superfund taxes
fairer. Taxing chemicals at the “waste end” of the process, in contrast to the “feed-
stock end” of the process, would begin to fet the economic incentives right. A waste-
end tax would create incentives to recycle, treat and incinerate waste by creating
economic disincentives to landfill, ocean dump, inject or impound wastes.

Finally, we should continue to supplement taxes on chemicals with general reve-

nues.

So, Mr. Chairman, I look forward to these two hearings and to the markup that I
hope will immediately follow. Again, my strong preference is to see the Senate vote
on a bill approved by a majority—better still, by unanimous vote of this committee.
But that is not the only optioi.

PREPARED STATEMENT OF SENATOR DURENBERGER

Mr. Chairman, I would like to make a few remarks about the political and legisla-
tive situation that we face as we beiin our work on Superfund.

I am not one who wants to rush through a Superfund bill in this Congress. 1
would prefer to wait until next year. We are told by some however that reauthoriza-
tion this year is imperative. Those who take that view are apparently of the belief
that a second Reagan administration would not cooperate. That they would refuse
to reauthorize. It is this fear which lprompts the fast track that we are on.

So we are rushing through a bill now. The Administration and the chemical in-
dustry have been resisting that effort. I have heard from countless numbers of lob-
byists that it is not necessary to do a bill in the remaining three weeks of this Con-
gress. I have been told by the Administrator at EPA that ‘there are a series of stud-
ies on Superfund which will be published this fall that will indicate how the pro-
gram should be modified to make it more effective and how we can broaden the tax
to reduce its burden.

Our rush to reauthorize has produced a ver{ interesting legislative development.
The bill reported by the Environment and Public Works Committee last week is rel-
atively clean. There are only one or two amendments that would clog up the Super-
fund program with new resﬁonsibilities or hifh cost commitments. In terms of the
overall level of spending authorized by that bill, it's about as cheap a program as we
are likely to see.

What I am suggesting is that the shoe has been put on the other foot. If the Ad-
ministration is seeking a simple, clean, cheap reauthorization it is the bill that we
reported last week. Presuming that we add a reasonable tax title here in the Fi-
nance Committee, the traditional interests spoken for by the executive branch and
the chemical industry are better served by that bill than any legislation that we are
likely to report in the 99th Coniress Given some leisure next year to report a full
set of amendments, I am sure that the program that the Environment Committee
would report to the Senate would be more extensive and more expensive.

I still prefer to wait until next year. Superfund was not intended to be only a
public works program that rearranged waste at a few hundred sites. It was intended
to be an omnibus authority to respond to the full range of damage caused by the
accidental release of h ous substances into the human environment. We did not
realize that full intention in the law passed in 1980, nor have we made considerable
progress in that direction by the bill reported last week. I want an omnibus releases
program, so my interests have not been served by the process to this point.

But those who want a limited Superfund have won—perhaps surprisingly and

ainst their own recommendation—a victory of sorts. It will be interesting to see
whether in the waining days of this Congess we see the ground shift, with the Ad-
ministration and chemical industry pushing this bill while others who thought that
ae%:axorization was a necessity urge caution and slow the process with further

obate. g

Whatever pressures we face in the next few days—and from whatever source—I
do hoge that we will take the time to craft a careful tax to support the fund. We
should look at every alternative to broaden this tax to all those who contribute to
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the problem and to use the tax to encourage better management of hazardous sub-
stances.

Thank you, Mr. Chairman.

The CHAIRMAN. Let me make a brief opening statement. And let
me indicate that we are going to have to try to stay on schedule if
we intend to complete the Tirst series of hearings this morning. I
am going to ask our witnesses to stay within the 5-minute rule.

I would just say at the outset that we begin 2 days of hearings on
proposals to extend the Superfund Program for 5 years. While the

resent program does not expire until next year, with the taxes
unding the program terminated on September 30, 1985, we know
the House has passed legislation that would extend and greatly
expand the program. In addition, last week the Senate Environ-
ment Committee ordered reported S. 2892, which would extend the
program for 5 ‘/years and expand program responsibilities to a cost
of roughly $7% billion over 5 years. The House-passed bill would
cost at least $10 billion.

There is a lot of interest in extending Superfund. And as I recall,
the last time when we initiated this program, it was this committee
that moved very quickly to make certain that would happen. So
there is no disagreement on extending the pr:gram. There may be
some difference on when it should be extended. And while I know
of no opposition to the extension, there are some very important
questions to answer. And we are not going to be stampeded by any

oup or any groups unless we can find answers to those questions.

t's a serious matter on both sides. And the Environment Commit-
tee, in reporting S. 2892, did not specify revenue measures, as they
should not have, partly in deference to this committee. And in the
letter dated September 17, Chairman Robert Stafford and ranking
member Jennings Randolph of that committee indicated there was
a broad concensus among members against exclusive reliance on
the current feed-stock and crude-oil-taxing mechanisms for support-
ing an expanded Superfund Program. So, obviously, we want to
take into account their views. And we need to focus on that, what
ghe ;ost of the program will be, and how we are goinc to share that
urden.

So we look forward to what I hope will be a constructive hearing.
I know it will be a constructive hearing.

We are very pleased to have—I will call on Senator Bradley in a
minute, but first I would like to have come to the table our distin-
g}lxisl}ed colleagues, Senator Lautenberg, and Congressman Jim

orio. : : '

Do you want to introduce these fine witnesses, Bill?

Senator BRADLEY. Mr. Chairman, I have a brief statement and
I'm sure the witnesses are known to the committee. I welcome
them. They are leaders on this issue. - ,

Mr. Chairman, everyday I hear new stories from communities
around this country about new toxic waste problems. Just last
week I met, with people from New Jersey and other States from
around the country who live near Superfund sites. These citizens
who have visited and talked with me, in many cases, live in homes
that th’g{ cannot sell because of the liquid gas that is seeping below
them. They suffer from chronic diseases. They give birth to still-
born children. This is a mushrooming, deadly problem.
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Mr. Chairman, there are some problems in this world that we
can do little about, but we can reauthorize Superfund. We can give
those people hope and relief. And we owe them that. We simply
must reauthorize Superfund this year.

Fortunately, Mr. Chairman, the overall goal of our efforts is not
in great dispute, as you have pointed out. Virtually anytime the
Congress has had the opportunity to vote on Superfunds this year,
the vote has been lopsided. When given the opportunity to vote on
Superfund, the House and Senate Members, who this year have
had that opportunity, have not given it less than 90 percent of
their vote.

Mr. Chairman, I am certain that the full Senate, as well as the
committees with jurisdiction, will have the opportunity to express
itself and themselves on this issue before we leave on October 5.
This committee’s task, as I see it, is to provide the resources to op-
erate the Superfund program embodied in the Environment and
Public Works Committee bill. This committee should act so that
during the next 2 weeks the full Senate votes on Superfund; it will
be voting on a bill produced by the two relevant Senate commit-
tees. If this committee does not act, then the Senate will be voting
next week or the week following on something perhaps less desira-
ble to many members of this committee.

Clearly, we should act and act soon. As I see it, Mr. Chairman,
this committee has two major questions to answer. How much
money to raise for the Superfund and from what sources.

As to how much should be raised, the range appears to be some-
where between $5 and $10 billion. If not as important, the more in-
teresting question is the source of the funds. Should we expand the
tax base of the hazardous waste feed stocks that currently provide
88 percent of the revenues? I believe we should. I believe we should
adjust the feed stock to make it less arbitrary and more fair. I be-
lieve we should explore the possibilities of broadening the tax base
to include hazardous waste itself.

So we have three alternatives—the feed-stock tax, a waste in tax
concept, and general revenues. Mr. Chairman, I look forward to
these two hearings and to the markup that I hope will immediately
follow. And, again, I express my strong preference to seeing that
the Senate vote and approve a Superfund bill in this session before
October 5. :

The CHAIRMAN. Senator Bentsen.

Senator BENTSEN. Mr. Chairman, the Superfund, I think, is one
of the most compelling and emotional issues that we have before
the Senate. Since it was first proposed, it has drawn as much inten-
sity of feeling as any environmental issue I have seen. The spector
of innocent victims being exposed to waste long abandoned and for-
gotten has created a sensitivity to the needs of this legislation that

ew others have obtained.

I think there are few people that would argue that we shouldn’t
reauthorize the current Superfund legislation. The House has acted
on the legislation, and it’s now before us.

Last week, the Senate Environmental and Public Works Commit-
tee reported out a bill, and I supported that bill. It attempts to deal
with critical issues that have now been raised regarding Superfund.
It seeks to provide adequate funds to carry out the essential clean-
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i.xp activities of the Superfund, and generally modifies the present
aw. :

This committee is now addressing the problem of how to raise
the money. And at issue is a question that is as complicated as the
law itself—equity. When the current law was p , the revenues
it required could be collected without significant economic side ef-
fects. As more revenues are required, they must be raised with the
full recognition that the pervasive use of hazardous substances in
our society compels us to find a more equitable revenue base.

I expect that the bill generated by the Public Works Committee
is going to call for an expenditure of something between $5 and
$7% billion. The amount is three to five times more than the exist-
ing revenue program. And I don’t think those revenues are going
to be easily raised. .

The current Superfund is largely raised from the feed-stock tax.
And the reason it is raised principally from there is because of ad-
ministrative ease. Not because of equity. As such, it places an eco-
nomic burden on certain chemicals and certain areas of the United
States. For example, there are estimates that 50 percent of the pe-
trochemical-feed-stock portion of the tax is raised from plants in
Texas. This industry suffered considerably from the recession over
the past few years. Some of the highest unemployment areas in my
State are in the Beaumont, Port Arthur, Orange area where it is
more than twice the national average, and where you have a heavy
petrochemical industry.

When I used to go into that area, that was one of the booming
areas of my State. Now it’s one of the depressed areas.

I fully expect that the domestic petrochemical industry is going
to continue to be faced with significant problems for several years.
And many of those problems are l\foing to be coming from produc-
tion that is taking place in the Middle East, things that are hap-
pening in Saudi Arabia and Kuwait, or from our neighbors on the
north and the south, Canada and Mexico, where they have substan-
tial production of oil and natural gas.

Any continuing feedstock ‘tax, and particularly increasing that
tax, has to recognize those realities. We should not have a system
that inappropriately encourages the production of those chemicals
outside of the United States. The result would cost us both jobs and
revenues,

Consequently, I expect to propose modifications to the feedstock
tax that woul(iv expand the chemicals subject to a tax in an effort to
both broaden its impact, the original expectation of the current
tax, and to diminish incentives to move production outside the
limits of the United States. -

A second option which I'm working on, and working on with Sen-
ator Moynihan, is a waste end tax. The underlying issue associated
with waste end tax is whether it will be a successful source of reve-
nue, whether it will be stable and whether it could be monitored. I
believe that a carefully crafted proposal can provide a reliable rev-
enue source. More importantly, I am convinced that even an ex-
panded feedstock tax cannot provide all of the funds that are neces-
sary for superfund in an equitable manner. Therefore, a component
of it should be a waste end tax because it represents a reasonable
limited term option for additional revenue.
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I was talking to some people the other night, last night, in fact,
about how this is going to be accomplished. When we were talking
about feedstocks, he said the problem that we have is when we go
to a toxic waste dump site. He said we don’t just run into major
chemical, petrochemical, companies, but he said we run into IBM;
we run into Kodak; we run into companies you never expect were
contributing to those kinds of problems.

For those who question the advisability of a waste-end tax, I be-
lieve it only points to a conclusion that the Superfund tax bases
have to be broadened. This reauthorization of Superfund comes at
a time when the Superfund cleanup program is maturing to a level
where it will be constrained by a variety of management limita-
tions. In 5§ years, many of these limitations are going to be elimi-
nated, and a much larger program will likely be achievable. Nei-
ther a feedstock oriented tax or waste end tax will be able to pro-
vide a revenue base that will adequately fund the future program
without significant economic implications.

In that sense, this bill must be viewed as a transition bill, a
movement from a reliance on a narrow tax base to a broad based
tax. The manufacture and use of hazardous substances is so wide-
sgread in our society that the Superfund must appropriately reflect
that reality. And Congress has to turn its attention to finding an
alternative to the current leading Superfund revenue options. I
think it will be appropriate to begin that process in this legislation.

Mr. Chairman, we have got a tough job on our hands trying to do
it. But let me give you an example of what happens under the
House bill. Take a product like ethylene. One-half of ethylene goes
into po{yethylene. That goes into making up liners for waste
dumps. It goes into making up polyethylene bags, a benign product.
And yet you see that tax raised from $4.87 a ton to $13.78, substan-
tially more than double. Those are the kinds of problems that we
g}tl'e facing, and that’s why it is so critical that we try to broaden

is tax. '

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Lautenberg, you have been here since
before 10 so we don’t want to keep you longer. We aﬁpreciate you
being here. We appreciate Congressman Florio being here. And we
hope we can do some business.

STATEMENT OF HON. FRANK R. LAUTENBERG, U.S. SENATOR
FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Mr. Chairman, and members of the com-
mittee, I am pleased to agpear before you today to urge Finance
Committee action on Superfund legislation this year.

There isn’t a witness whom you will hear from today or on

_Friday who will deny the imperative need to provide funds for the
cleanup of thousands of abandoned hazardous waste sites found in
every State across our Nation. However, the real issue before us
today is whether the Senate and the Congress can act on Super-
fund this session.

The Finance Committee plays a pivotal role in this process. On
August 10, the House of Representatives adopted H.R. 5640 by an
overwhelming vote of 323 to 33. Last week, the Environment and
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Public Works Committee reported S. 2892 by a vote of 17 to 1. This
bill makes a number of important programmatic changes in the
current law and calls for $7% billion in revenues to fund Super-
fund over the next b years.

It's critical for the Finance Committee to make a recommenda-
tion on taxing titles if the full Senate is to benefit from its exper-

tise before considering this legislation.

*  Mr. Chairman, what drives the need for congressional action on
Superfund this year?

e first responsibility of Government is to protect the health
and welfare of the public. And we have been failing at this task in
some ways. Fifteen million American are ex to the most dan-
ggtl'ous abandoned hazardous waste sites. The drinking water of

f of these citizens is threatened by contamination. We owe it to
these people to move at the fastest pace possible and to respond to
their n much more effectively.

Members of the committee, I am sure, are familiar with the
numbers, but it's worth repeating. EPA estimates that 6,000 sites
will need a response from Superfund. Five hundred and forty-six of
those sites are currently on the national priority list. Only six sites
have been completely cleaned up. EPA plans to add another 250
sites to the list in October. An additional 600 to 1,400 sites will be
added soon thereafter. We are adding Suﬁerfund sites to the list at
a far greater pace than we are cleaning them up.

Only recenth has EPA even developed a Superfund management
lan, despite the 4 years the program has been on the books. The
tates have on% just begun to establish a predictable working rela-

tionship with EPA to implement Superfund programs.

EPA recognizes that the pace of the program must pick up. But
how do they propose to do this? -

Lacking congressional reauthorization this year, EPA proposes to
completely deplete the fund during fiscal year 1985. This would
mean the obligation of the $640 million remaining in the fund. In
fiscal year 1986, which starts in October of next year, EPA pro-
poses to increase its expenditures by 65 percent to $1 billion.

Mr. Chairman, I would submit that unless the Congress reau-
thgerizes Superfund this year, this is a recipe for administrative dis-
aster.

The sheer magnitude of the task, and the need for EPA and the
States to make the managerial and financial commitments neces-
sary to operate the Superfund program without a loss of continui-
ty, demands action from the Congress.

Without reauthorization this year, extending the life of the pro-
gram and clarifying future funding levels and programmatic re-
sponsibilities, EPA will be unable to make the commitments neces-
sary to implement the program during fiscal year 1986 and beyond.
And the States will be faced with an untenable degree of uncer-
tainty in planning to undertake their responsibilities. This will
slow down or halt the hiring of sufficiently trained personnel to
manage an expanded program. It will complicate efforts to raise
the local funding necessary to match Federal expenditures and
assure EPA States can meet their operation and maintenance ex-
penses.
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The EPA and the States need adequate lead time and direction if
they are to avoid disruption in the program.

No executive could afford to run a company this way. _

We should not wait until the 11th hour and try to run a Federal
program this way. '

If Superfund is not renewed and expanded this year, it is clear
that my State, New Jersey, will experience a shortfall and disrup-
tion in its program. We have the unfortunate distinction of having
more Superfund sites than any State in the Nation. We have 85
sites on the Superfund list, and another 15 are expected to be
added in October.

New Jersey’s management plan for fiscal year 1985 calls for
action on 69 separate major sites. It involves 150 design, engineer-
ing, or construction projects at a cost of $108 million in Federal Su-
perfund dollars. In 1986, $123 million will be needed to keep the
program moving. The commissioner of the New Jersey Department
of Environmental Protection has stated that EPA will be unable to
make the necessary commitments, sign the necessary contracts,
and permit New Jersey to move ahead with its program if Super-
fund is not renewed this year. The National Governor’s Association
has stated time and time again that this will happen in States all
across the country.

We must give the States and EPA the lead time and resources
they need to gear up for an expansion in fiscal year 1986. We must
let those exposed to hazardous waste sites know that the Congress
hears their call for action. ,

To raise the necessary revenues, the bill reported from the Envi-
ronment and Public Works Committee last week included a list of
substances currently taxed by Superfund, but does ‘not set specific
rates. i

In addition to taxing these feedstocks, the committee also sug-
gests that the tax base should be expanded to include new revenue
sources. I share the view of the committee that you seriously con-
sider a more broadly based tax to include appropriate producers
and consumers of chemicals and to minimize competitive disadvan-
tages that may be experienced by domestic companies. General rev-
enues must play a role as well.

Mr. Chairman, time is of the essence. We have a small window of
opportunity now to provide the leadership the public is demanding.

And I thank you for the opportunity to testify before the commit-
tee this morning.

The CHAIRMAN. Thank you.

(The prepared written statement of Senator Lautenberg follows:]
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: TESTIMONY OF SENATUR FRANK R. LAUTENBERG

SENATE FIHANCE COMMITTEE
SEPTEN 4

MR. CHAIRMAN AMD MEMBERS OF THE CoMMITTEE, | AM PLEASED
TO APPEAR BEFORE YOU TODAY TO URGE FINANCE COMMITTEE ACTION
ON SUPERFUND LEGISLATION THIS YEAR,

THERE IS NOT ONE WITNESS WHOM YOU WILL HEAR FROM TODAY
OR ON‘FRIDAY WHO WILL DENY THE IMPERATIVE NEED TO PROVIDE
FUNDS FOR THE CLEANgP OF THOUSAMDS OF ABANDONED HAZARDOUS
WASTE SITES FOUND IN EVERY STATE ACROSS OUR NATION,

HOWEVER, THE REAL ISSUE BEFORE US TODAY IS WHETHER
THE SENATE AND THE CONGRESS CAN ACT ON SUPERFUND THIS SESSION,

THe FINANCE COMMITTEE CAN PLAY A PIVOTAL ROLE [N THIS
PROCESS.,

On AucusT 10 THE House OF RePRESENTATIVES ADOPT:ZD H.R 5640
BY AN OVERWHELMING VOTE OF 323 To 33.

LAST WEEK, THE ENVIRONMENT AND PuBLIC Horks CoMMITTEE
REPORTED S. 2892 BY A VOTE OF 17-1, THIS BILL MAKES A NUMBER
OF IMPORTANT PROGRAMMATIC CHANGES IN THE CURRENT LAW AND
CALLS FOR $7.5 RILLION [N REVENUES TO FUND SUPERFUND OVER
THE NEXT FIVE YEARS,
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IT Is crRITICAL FOR THE FINANCE COMMITTEE TO MAKE A
RECOMMENDATION ON TAXING TITLES IF THE FULL SENATE IS TO
BENEFIT FROM ITS EXPERTISE BEFORE CONSIDERING THIS LEGISLATION.

MR. CHAIRMAN, WHAT DRIVES THE NEED FOR CONGRESSIONAL
ACTION ON SUPERFUND THIS YEAR?

THE FIRST RESPONSIBILITY OF GOVERNMENT IS TO PROTECT
THE HEALTH AND WELFARE OF THE PUBLIC. WE HAVE BEEN FAILING
. AT THIS TASK. FIFTEEN MILLION AMERICANS ARE EXPOSED TO
1,000 oF THE MOST DANGEROUS ABANDONED HAZARDOUS WASTE SITES.
THE DRINKING WATER OF HALF OF THESE CITIZENS IS THREATENED
BY CONTAMINATION. MWE OWE IT TO THESE CITIZENS TO MOVE AT
THE FASTEST PACE POSSIBLE AND RESPOND TO THEIR NEEDS MUCH'
MORE EFFECTIVELY.

MemBERS OF THE COMMITTEE, | AM SURE, ARE FAMILIAR WITH
THE NUMBERS.

EPA esTIMATES THAT 6,000 SITES WILL NEED A RESPONSE
FROM THE SUPERFUND., S46 SITES ARE CURRENTLY ON THE NATIONAL
PRIORITY LIST, ONLY SIX HAVE BEEN COMPLETELY CLEANED UP.
EPA PLANS TO ADD ANOTHER 250 SITES TO THE LIST IN OCTOBER.
An ApDITIONAL 600 To 1,400 SITES WILL BE ADDED SOON THEREAFTER.
WE .ARE ADDING SUPERFUND SITES TO THE LIST AT A FAR GREATER
PACE THAN WE ARE CLEANING THEM UP, . -

39-919 0 - 85 - 4
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ONLY RECENTLY HAS EPA EVEN DEVELOPED A SUPERFUND MANAGEMENT
PLAN, DESPITE THE FOUR YEARS THE PROGRAM HAS BEEN ON THE
BOOKS. THE STATES HAVE ONLY JUST BEGUN TO ESTABLISH A PREDICTABLE,
WORKING RELATIONSHIP WITH EPA TO IMPLEMENT SUPERFUND PROGRAMS.

EPA RECOGNIZES THAT THE PACE OF THE PROGRAM MUST PICK
up, BuT HOWw DO THEY PROPOSE TO DO THIS?

LACKING CONGRESSIONAL REAUTHORIZATION THIS YEAR, EPA
PROPOSES TO COMPLETELY DEPLETE THE FUND DURING FY85, THIs
WOULD MEAN THE OBLIGATION OF THE $640 MILLION REMAINING
IN THE Funp, IN FY86, wHICH STARTS IN OCTOBER OF NEXT YEAR,
EPA PROPOSES TO INCREASE ITS EXPENDITURES BY 65 PERCENT

10 S1 BILLION,

MR, CHAIRMAN, | WOULD SUBMIT THAT UNLESS THE CONGRESS
REAUTHORIZES SUPERFUND THIS YEAR, THIS IS A RECIPE FOR ADMINISTRATIVE

DISASTER.

THE SHEER MAGNITUDE OF THE TASK, AND THE NEED FOR EPA
AND THE STATES TO MAKE THE MANAGERIAL AND FINANCIAL COMMITMENTS
NECESSARY TO OPERATE THE SUPERFUND PROGRAM WITHOUT A LOSS
OF CONTINUITY DEMANDS ACTION FROM THE CONGRESS.
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WITHOUT REAUTHORiIZATION THIS YEAR, EXTENDING THE LIFE
OF THE PROGRAM AND CLARIFYING FUTURE FUNDING LEVELS AND
PROGRAMMAT [C RESPONSIBILITIES, EPA WILL BE UNABLE TO MAKE
THE COMMITMENTS NECESSARY TO IMPLEMENT THE PROGRAM DURING
FY86 AND BEYOND. AND THE STATES WILL BE FACED WITH AN UNTENABLE
DEGREE OF UNCERTAINTY IN PLANNING TO UNDERTAKE THEIR RESPONSIBILITIES.
THIS WILL SLOW DOWN OR HALT THE HIRING OF SUFFICIENT PERSONNEL -
TO MANAGE AN EXPANDED PROGRAM. [T WILL COMPLICATE EFFORTS
TO RAISE THE LOCAL FUNDING NECESSARY TO MATCH FEDERAL EXPENDITURES
AND ASSURE EPA STATES CAN MEET THEIR OPERATION AND MAINTENANCE
EXPENSES, : ‘

~ THe EPA AND THE STATES NEED ADEQUATE LEAD TIME AND
DIRECTION IF:THEY ARE TO AVOID DISRUPTION IN THE PROGRAM,

NO EXECUTIVE COULD AFFORD TO RUN A COMPANY THIS WAY,

WE SHOULD NOT WAIT UNTIL THE 1lTH HOUR AND TRY TO RUN
A FEDERAL PROGRAM THIS WAY.



. 46

IF SUPERFUND IS NOT RENEWED AND EXPANDED THIS YEAR,
IT IS CLEAR THAT MY STATE WILL EXPERIENCE A SHORTFALL AND
DISRUPTION IN ITS PROGRAM, NEW JERSEY HAS THE UNFORTUNATE
DISTINCTION OF HAVING MORE SUPERFUND SITES THAN ANY STATE
IN THE NATION. We HAVE 85 SITES ON THE SUPERFUND LIST. ANOTHER

15 ARE EXPECTED TO BE ADDED It OCTOBER.

New JERSEY'S MANAGEMENT PLAN FOR FiscaL YeAr 1985 cais
FOR ACTION ON 69 SEPARATE MAJOR SITES. [T INvoLveD 150
DESIGN, ENGINEERING, OR CONSTRUCTION RROJECTS AT A COST
oF $108 MILLION IN FEDERAL SUPERFUND DOLLARS. In 1986,
$123 MILLION WILL BE NEEDED TO KEEP THI1S PROGRAM MOV!NG; )
THE CommisSIONER OF THE NeEw JERSEY DEPARTMENT OF ENVIRONMENTAL
PROTECTION HAS STATED THAT EPA WILL BE UNABLE TO MAKE THE
NECESSARY COMMITMENTS, SIGN THE NECESSARY CONTRACTS, AND
PERMIT NEW JERSEY TO MOVE AHEAD WITH ITS PROGRAM [F SUPERFUND
IS NOT RENEWED THIS YEAR. THE NATIONAL GOVERNOR’S ASSOCIATION
HAS STATED TIME AND TIME AGAIN THAT THIS WILL HAPPEN IN
STATES ALL ACROSS THE COUNTRY

WE nuST GIVE THE STATES AND EPA THE LEAD TIME AND RESOURCES.
THEY NEED TO GEAR UP FOR AN EXPANSION IN FY86., We nmust
LET THOSE EXPOSED TO HAZARDOUS WASTE SITES KNOW THAT THE
CONGRESS HEARS THEIR CALL FOR ACTION.
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To RAISE THE NECESSARY REVENUES, THE BILL REPORTED
FROM THE ENVIRONMENT AND -PuBL1C WORKS COMMITTEE LAST WEEK
INCLUDED A LIST OF SUBSTANCES CURRENTLY TAXED BY SUPERFUND,
BUT DOES NOT SET SPECIFIC RATES.

IN ADDITION TO TAXING THESE FEEDSTOCKS, THE COMMITTEE
ALSO SUGGESTS THAT THE TAX BASE SHOULD BE EXPANDED TO INCLUDE
NE# REVENUE SOURCES. | SHARE THE VIEW OF THE COMMITTEE
THAT YOU SERIOUSLY CONSIDER A MORE BROADLY BASED TAX TO
INCLUDE APPROPRIATE PRODUCERS AND CONSUMERS OF CHEMICALS
AND TO MINIHIZ§ COMPETITIVE DISADVANTAGES THAT MAY BE EXPERIENCED
BY DOMESTIC COMPANIES. GENERAL REVENUES MUST PLAY A ROLE
AS WELL.

‘' Mr. CHAIRMAN, TIME IS OF THE ESSENCE. WE HAVE A SMALL
WINDOW OF OPPORTUNITY NOW TO PROVIDE THE LEADERSHIP THE
PUBLIC 1S DEMANDING.

THANK YOu,
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STATEMENT OF HON. JAMES J. FLORIO, U.S. REPRESENTATIVE
FROM THE STATE OF NEW JERSEY

M.:. FLori0. Thank you very much. 1 appreciate the opportunity
to testify before you. I will skim through my testimony and try not
to repeat any of the points that my colleague from New Jersey
made. And I think it's significant to know that the more active par-
ticipants in this process do come from our State because we have a
very serious problem in our State. More hazardous wate dump sites
on the national priority list than any other State in the Union, so
it’s not an academic matter with us.

I wanted to express my appreciation to talk about what I regard
as really the most important environmental igsue that we, in the
Congress, will be facing not just this year but really for the balance
of the century, I suspect. I think all know that the current Super-
fund law has been totally inadequate to even begin to address the
problem. It's a 5-year bill, $1.6 billion. And, in fact, it has effective-
l% cleaned up six sites out of what EPA estimates is 22,000 across
the country. So it's clear that that is not going to be sufficient fi-
nancing of that magnitude.

In large measure, it’s because we have had new information that
has been brought to our attention, and the numbers that the gen-
tleman from New Jersey indicated are very correct. That it is an-
ticipated that the priorities list will go from 546 up to as many as
7,000 over the next number of years. The priorities list means that
a site on that list is an imminent and substantial hazard to peo-
. ple’s health; to the environment. So we are talking about serious
public health concerns as well.

EPA itself has estimated that to address the national priorities
list itself—that is exclusively—in cleanup remedial measures is
going to take from $8 to $16 billion over the next 6 years. Other
organizations maintain that that’s an extremely conservative esti-
mate. GAO says that it is going to take $26 billion. OTA says that
it's $40 billion. The National Governor’s Association says between
$9 and $12 billion. The envifonmental community says in excess of
$20 billion.

So CMA itself-CMA which has not always been enthusiastic
about financing this proposal—has said that it is going to take $3.4
billion over the next 5 years. They are a group that acknowledges,
however, that it will take some two decades to clean up the nation-.
al priorities list sites at that level of spending.

uffice it to say that everyone agrees that far in excess of $1.6
billion for the next 5 years is going to be required.

The legislation that l1’rlou are considering today—and that is that
that came out of the other Senate committee—provides the $7.5 bil-
lion. The House bill passed by the House overwhelmingly—323 to
83—provided for $10.2 billion. :

I think it’s interesting to note that the bill that came out of my
committee, the Energy and Commerce Committee, which was re-
ferred to your counterpart committee in the House, the Ways and
Means Committee, was increased by that fiscally conservative com-
mittee from $5.1, I believe, up to $10.1 billion. And that was as a
result of their examination of what the issues were.
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The numbers that we are talking about_go exclusively to address
the question of cleanup. We are not talking about the other respon-
sibilities in the bill. That is emergency remedial measures. Those
are add-ons so that when we talk about the numbers that we are
talking about, we are talking about the minimal package of clean-
up rather than other responsibilities that are already in the law.

I wanted to just talk and address, finally, two points. One is the
source of revenue. And I certainly respect the responsibilities of
this committee to address the equity of the current system. The
feedstock system that we have in the law was b upon the
premise that the chemical feedstocks are the building blocks of all
of the waste that we are dealing with-and- cleaning u&. And when
reference was made to the IBM’s and the General Motors, well,
they generate waste, but they generate waste off of those feed-
stocks they purchase from the %eople that are paying the tax. So
the economic realities are such that they will be paying the cost for
increased feedstocks. 4

Likewise, I would say that our bill provides for a large reliance
upon feedstocks, but also a general appropriation, increasing gener-

appropriations from about 12 percent in the existing law to 23
rcent In the proposal that came out of the Senate or out of the

ouse.

The otherpoint I would like to make is that under the House
bill, each covered chemical and feedstock substance is taxed at an
average of 3 percent of the sales price. This is up from 2 percent
average of the sales price from 4 years ago. Not a great increase on
an average. And I certainly respect the ability of this committee to
adjust specifics. And the gentleman from Texas made specific refer-
ence to a particular feedstock. I have no difficulty with modifica-
tions as long as the revenue projections are appropriately met.

Another point that I think has to be addr is that imported
feedstocks are taxed at the exact same level as the domestic feed-
stocks, so arguments that there is somehow a competitive disadvan-
tage that is being built into the law really don’t stand up to scruti-

ny.

Likewise, exports—that is, feedstock exports—are not taxed so
&e :u'e notél providing a competitive disadvantage to our industry in

at regard.

Theefast point I will make—and you will be hearing from EPA. 1
suspect that they have not got the capability of dealing with this
R/fo lem this year, and, therefore, we ought to wait until next year.

only response to that is that as I have indicated, and all the
other witnesses will indicate, there is going to be a need for an ex-
tended and expanded Superfund. EPA on October 1, 1985 will be
required to gear up for a much bigger and more comgx‘;ehensive
i) am. And the question, then, is do we wait until September
985 to tell them what the exact dimension of that program is
going to be so that in a space of a few days they are going to be
re«iulred to turn around and try to gear up for it, or do we pass the
bill this year, providing for advance notice so that the moneys can
be used 1n a cost effective way, giving EPA the time to be able to
utilize those moneys in a sensible way.

I think that’s the issue. The issue i1s do we have good planning at

EPA? Do we give them the advance notice as to what they are
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going to be charged under the law with doing? Or do we wait until
next year and hope that something gets done before they are re-
quired to go into operation under a new system at the beginning of
the fiscal year.

Thank you.

[The prepared written statement of Congressman Florio follows:]

»
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TestiMoNY oF HoN. JaMES J. FLorio, CHAIRMAN, House SuscoMMITTEE ON CoM-
MERCE, TRANSPORTATION AND TOURISM BEFORE THE COMMITTEE ON FINANCE, Us.
SENATE RecArDING H.R. 5640, SepTEMBER 19, 1984

Mr. Chaiman and members of the Committee, I want to thank
you for the opportunity to appear before you today as you begin
your consideration of legislation to reauthorize the Superfund
program. In my view, it is absolutely vital that we reauthorize
_this important program this year, and I am hopeful that this
Committee's expeditious consideration of the legislauon reported
by the Senate Enviromment and Public Works Committee will permit
you to seek final passage and a conference with the House before
the Congress adjourns in early October.

As many will remember, the current Superfund law established
a $1.6 billion fund for an initial five-year period. The
President authorized the Envirommental Protection Agency to begin
the work of assessing the thousands of abandoned hazardous waste
sites across the country, identifying the worst sites eligible
for federal cleanup funds, and launching cleanup of those so
designated. Revenues for the cleanup effort were generated by
taxes on the chemical industry., plus a 12.5 percent appropriation
from general federal tax revenues.

Although many of us who worked on the original legislation
suspected that a second installment of the program would be
necessary, few imagined the actual scope of the additiomal
funding needs which face us today. EPA's gross mismanagement of
the progran in its early years, partnered with much improved data
concerning the number and nature of the sites which must be
cleaned up, lead any objective observer to the irrevocable
conclusion that significantly expanded funding levels are crucial
if we are to acoomplish the goals we established back in 1980,

Consider the following basic Superfund statistics:

* To date, EPA has managed to clean up only six sites,
although it has alteagy 1aced 546 of the nation's worst
sites on the National Priorities List which defines
eligibility for federal cleanup funds.

* EPA expects to place at least 2,200 sites on the
National Priorities List someday. Even this apparently
large number tefresents only a fraction of the
17,000-22,000 sites which exist across the country and
state officials dispute EPA's estimates, telling us
instead that the National Priorities List will swell to
some 7,000 sites over the long-term. i .

* The current $1.6 billion Superfund will be enough to
cleanup at most 170 sites on the 546 now listed. EPA
says that cleanup costs for the rest of the sites it
expects to place on the National Priorities List will
run -- at-a-pinimum -- between $8 and $16 billion.

*  The agency's estimates are considered ext:qnel¥
. conpervative by both the General Accounting Office and
the Office of Technology Assessment. GAO tells us that
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ul timate cléanup costs oould run as high as $26 billion
and OTA predicts such costs could total $40 billion.

* Based on all these facts and figures, state
organizations (including the Natiomal Governors'
Association) urge us to commit between $9 and 12 billion
for five more years of a reauthorized program. The
environmental community urges us to commit $20 billion
over the next five-year period. Even the Chemical
Manufacturers' Association has endorsed new funding
levels of $3.4 billion, although the group acknowledges
that cleanup of listed sites could take close to two
decades at those levels.

The legislation you are considering today establishes funding
levels for a reauthorized Superfund program of $7.5 billion over
the next five years. The bill adopted by the House on August 10,
1984, by a vote of 323 to 33 would establish a funding level of
$10.1 billion over the same period.

As you evaluate the legislation, and the funding levels which
are proposed, i;.>1ease keep in mind that Superfund must support
several essential activities in addition to basic cleanup and
none of these essential activities were included in the cost
estimates I mentioned earlier. For example, the fund must
support the administration of the basic Superfund program. The
fund is also used to pay for emergency relief and removal actions
in cases where waste site contamination and removal actions is
threatening the health of citizens in surrounding communities.
Finally, the states have implored us to offer them some relief in
the important area of long~term operation and maintenance of
finished sites. Under current law, they must support all of
these costs, but under the legislation you are considering they
would be given assistance with operation and maintenance costs
during the first few years after a site is cleaned up.

When it was faced with all of these cost estimates and
evidence concerning program needs, your sister Committee on the
House side determined to raise the funding levels of the
legislation I had originally introduced from $9.5 billion to
$10.1 billion. 1Its sound and wise decision was based on an
exercise of essentially conservative fiscal judgment: while the
taxes which supfott the program now may hurt, we have no choice
but to get on with the job as rapidly as possible before the
mounting costs of this devastating envirommental pollution climb
out of our reach.

The final bill approved by the House supports the program
through two basic sou?ces: pRo P

One: A continuation of the current feedstock tax system, with
rate adjustments and an expansion of the tax base
sufficient to generate $7.8 billion, or 77 percent of
the total fund, over the next five years; and

P T
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Two: An authorized apfrogriation from general tax revenues
totalling $2.3 billion, or 23 percent of the fund., over

the same period.

Under the House bill, each covered chemical and metal
feedstock substance is taxed an average of three percent of the
sales price. All individual tax rates are capped at $30/ton so
that a substance's relatively high sales price does not produce
an inordinately high tax assessment. Imported feedstocks are -
taxed at the same levels. Exports are not taxed.

The funding mechanism developed by the Ways and Means
Committee represents a sound and workable compromise regarding
all of the concerns and interests represented here today. While
I recognize that Kou will soon hear many other funding proposals
put forward and that we must all retain flexibility to evaluate
such proposals carefully, I urge you to give complete
consideration to the excellent tax system developed by your
colleagues.

In the few minutes I have remaining, .I would like to address
two £inal issues which have played a major role in the Superfund
reauthorization debate: the economic impact of increased taxes
and the need to reauthorize the program this year.

As this Committee proceeds to consider this important
legislation, you will be faced with a battery of dire predictions
concerning the impact of additional taxes on the economic health
of the chemical industry. You will be told that the funding
levels and tax rates ocontained in the legislation will produce
economic disaster for key segments of the industry and that such
tax revenues -- even if collected -- will only be wasted since
EPA cannot possibly spend such funds fast enough.

As you consider all these dire predictions, I urge you to
probe carefully -- as I have -- for the data which backs them up.
I think you will find that those who advocate these disastrous
sceparios have yet to prepare a single convincing and
comprehensive analysis to support their predictions. 1Indeed, the
facts available to us suggest the opposite oconclusion.

For example, the 1983 report prepared by the Joint Tax
Committee on the effective tax rates for large American .
corporations reveals that the effective corporate tax rate for
the chemical 1ndustr¥ as a vhole is minus seventeen fetoent:. A
temporary recession in the early years of this Administration has
been overcome and many major companies are showing record profits
for the last several quarters.

Many opponents of the House legislation have also pointed out
that a dozen major companies bear the bulk of the tax burden. I
have attached a chart to my testimony containing two major
indicators of financial health for these corporations: net
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income after taxes and return on stockholder equity. You will
see that these twelve large corporations had net after tax
incomes totalling $16 billion in 1983, and a return on
stockholder equity averaging over 10 percent.

As for the arqument that EPA-cannot spend increased funding
fast enough, I would be the first to agree that the current
program must be fundamentally restructured in order to absorb the
funding levels set in the legislation. In fact, the costs of
failing to restructure the program so that accelerated cleanup
can be accomplished are nearly unthinkable. At the current
cleanup rate of six sites every four years, it ocould take 1,500
years to finish cleanup at the minimal number of 2,200 sites EPA
expects to place on the National Priorities List someday. Even
the expanded levels of funding proposed by the chemical industry
wouldcgroduce decades of delay in the cleanup effort. Each year
of such delay drastically compounds both the envirommental damage
and human health effects of waste site contamination; the truth
is that the longer we wait, the larger and more crushing the
ultimate price tag we must eventually face.

Unfortunately, there are many involved in the reauthorization
process who would urge you to do just that and defer the
inevitable decision to reauthorize the program until next year.
You will hear today from EPA and industry representatives that
there i8 no need to rush to judgment and that any final action by
this Committee should be deferred until at least next year.

Once again, the costs of such delay are simply unacceptable.
Today, four years after Superfund was created, we find ourselves
in the tragic position of virtually beginning the program all
over again. e planning necessary to acocomplish its
revitalization should have begun months ago. Unleas the Congress
acts decisively this year, months 1f not years of the second
reauthorization period will be lost as the agency scrambles to
gear up for its new responsibilities. The simple fact is that
the current Superfund will be completely depleted by this time
Next year. The House bill would start new taxes this coming
Januvary, so that no break in cleanup need occur.

There i8 no enviromnmental problem more important to the
American people than the thousands of abandoned waste sites
across the land. The facts supporting the need to extend and
expand Superfund are irrefutable. Our only possible course ~-
the only responsible course -- is to act, and act decisively, to
ensure the future of the program as soon as possible.

Mr. Chaiman, that completes my prepared testimony and I
would be happy to anawer any questions you may have.
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TWO MEASURES OF PROFITS FOR 12 LARGE CORPORATIONS PRODUCING CHEMICALS

Company

Atlantic Richfield

Dow Chemical

. du Pont

Exxon
Gulf & Western a/

Mobil *

Phillg ps Petroleoum,

Shell Ot}

Standagd, OLF of
IndiaRa

Texaco
Unioa Carbide

Unocal

Net Income Afrer Taxes ($ millions)

Return on Stockholders Equity (%)

1979 1980 1981 1982 1983 1979 1980 1981 1982 1983
1,166 1,651 1,671 1,676 1,548 19.1 22.2 193 17.0 14.2
784 805 564 399 334 2.5 193 12.1 8.0 6.6
965 744 1,081 8% 1,127 18.4  12.8  13.7 8.6  10.1
4,295 5,350 4,826 4,186 4,978 19.0 201  17.6 4.7 16.9
128 156 260 165 260 8.8 9.9  13.5 7.6. 12.8
2,007 2,813 2,433 1,213 1,503 0.5 23.9 17.6 8.5  10.8
891 1,070 879 646 721 209 217 16.0 112 11.7
1,126 1,52 1,701 1,605 1,633 18.4 2.0 2.0 17.4  15.9
L LS07 1,915 1,922 1,826 1,868 19.6 2.6 9.2 16.5  15.7
1,759 2,642 2,310 1,281 1,233 17.7  19.7 17.6 9.2 8-6
556 890 649 310 7 4.5  15.3 12.9 6.0 1.6
sot 647 ) 804 626 18.0  20.1 20.8  18.2  12.6

a/ .Profics data pertain to earuings from contianulng operations.

Solrce: Annual reports of the respective companies.

&
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The CHAIRMAN. Thank you very much.

Senator Long.

Senator LoNG. I'll wait until I've heard all the witnesses.

The CHAIRMAN. Senator Roth.

Senator RotrH. No questions, Mr. Chairman. I thank them for
their appearance. I commend Congressman Florio and Senator
Lautenberg for their leadership in this area.

The CHAIRMAN. Senator Bradley.

Senator BRADLEY. Mr. Chairman, I think that the Congressman
and my colleague in the Senate have put the issue very well, and
not only in terms of the relevance of it to our State, but to the
entire country. And I hope that we will act on this to get a bill.
And I thank them for their contribution.

The CHAIRMAN. Senator Chafee, any questions?

Senator CHAFEE. No questions, Mr. Chairman.

The CHAIRMAN. Senator Durenberger.

Senator DURENBERGER. Mr. Chairman, I just want to in his pres-
ence and before they leave especially compliment the junior Sena-
tor, despite his apparent advantage over the senior Senator from
New Jersey, for the way that he has taken on this issue. Sever:l of
us on this committee had an opportunity to watch him work as a
brand new, literally just-a—few-months, member of the Environ-
ment and Public Works Committee. And I think it is appropriate
in light of his testimony and his commitment to indicate the appre-
ciation that a lot of us bring from that committee to this commit-
tee for the work that Frank has done. And, obviously, we know Jim
has been at it a longer period of time. But I especially wanted to
say that on behalf of one of our newer colleagues who has really
done a superb job in a most difficult policy issue.

Senator CHAFEE. Mr. Chairman, I would like to second that and
also to say that both the gentlemen are working in another area
which is a related area to this. And that is on the RCRA. Both are
members of the conference committee where we are dealing with
another facet of this. I would like to compliment them for their
work on and the continuing work which we will have because we
are still in that conference. And we look for something successful
coming out of that. Thank you.

The CHAIRMAN. Well, we thank you very much for being here
this morning. As I indicated at the outset, there are some serious
qllllestions that must be answered. We know the House acted before
the Senate and we are going to do the best we can. We are going to
have another hearing on Friday. We will see what we can work out
between now and October 5.

Senator LAUTENBERG. Thank you, Mr. Chairman. I leave with
only one question. Do you always treat the witnesses so nicely
when you hold hearings in this committee?

The CHAIRMAN. We are generally fairly pleasant in here unless it
involves a tax of some kind. [Laughter.]

Senator LAUTENBERG. Thank you.

The CHAIRMAN. Senator Mitchell.

Senator MitcHELL. Thank you, Mr. Chairman. I want to express
my appreciation to you for promptly scheduling these hearings on
the Superfund reauthorization. Prompt action by this committee is
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:l';'i:ntial if we are to complete action on this important legislation
year.

The bill before us reauthorizes the Superfund law at a level of
$7.5 billion over 5 years. It has become clear to those of us that sit
on the Environment and Public Works Committee—and I believe
there are seven members of this committee who do so—that even
this high an increased level of funding will not complete the task
we face. Since the Superfund law was first enacted in 1980, the
EPA has undertaken a comprehensive invenlaor{l of hazardous
waste sites across the country. It is now estimated that there are as
many as 22,000 potentially hazardous waste sites in the United
States, about 10 percent of which may be serious enough to justify
their being placed on the priority list. EPA plans now call for it to
initiate long-term cleanup at about 125 such sites each year. As
anyone can readily calculate, that means that about a third of the
priority sites can be reached. And by reached I mean work initiat-
ed by EPA over 5 years. There will fortunately, as Mr. Thomas has
told us on the Environment Committee, be some State and private
action to compliment that. But it is clear that we face a monumen-
tal task so that even continuation at the modest rate proposed re-
quires the kind of funding increase authorized by the bill before us.

As as we listen to the witnesses today and on Friday, I urge all
the members of this committee to keep in mind the magnitude of
the hazardous waste problem that confronts our Nation.

The Environment and Public Works Committee appropriately de-
ferred to this committee on the issue of taxation. However, that
committee did examine the number of revenue-raising options in
addition to the feed-stock tax increase in an effort to spread the
burden. And I'm confident that this committee can evaluate all of
these options and devise a revenue proposal adequate to fund the
Superfund at the recommended authorization level in an equitable
manner.

I thank you, Mr. Chairman. I look forward to hearing the wit-
nesses today.

The CHAIRMAN. Are there any other opening statements?

Senator CHAFEE. Mr. Chairman, I would just like to say that as a
member of the Environment and Public Works Committee, we
spent considerable time on this matter, and as has been pointed
out from the witnesses and from the opening statements, there is
no question this is an extremely serious problem. That's undis-
puted. Time isn’t going to make it simpler. It's not going to go
away. It's going to get more expensive the longer we wait.

The Environment and Public Works Committee came out with a
proposal of $7.5 billion over the 6 years. That was based on some
testimony we had from the EPA that this was about what they
could absorb so we didn’t go above that. There is some dispute as to
how much they can absorb.

I, for one, am anxious to get on with this matter and hope that
we can come up with a formula for raising the taxes and get a bill
out of this committee, and to the floor, and passed. I know that’s a
big challenge, but we ought to devote every possible energy we can
in order to meet that challenge because the time is rushing by and
cleaning up these sites is going to get more expensive the longer we
wait. .
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Thank you, Mr. Chairman.

The CHAIRMAN. Senator Durenberger.

Senator DURENBERGER. Mr. Chairman, I would like my full state-
ment to be a part of the record but I just want to make an observa-
tion for those members who are not among the seven that lived
through Superfund at EPW. And that is we really are in the next
couple of weeks facing an interesting sort of a situation because a
lot of people have been pushing the heck out of Superfund on the
theory that another Reagan administration wasn’t going to be very
generous with Superfund reauthorization. And the administra-
tion—everybody else was taking the view, well, it doesn’t have to
be done this year. We can wait until next year and maybe we will
do a good job of it.

And now what we have before us—and I know we are only con-
sidering the tax title—but what we have before us is a situation
where the administration is being offered an awfully good deal by
the Environment and Public Works Committee. I mean it is a real
slim, trimmed down, only a sort of a semipublic works program,
not the big one that the House has been pushing. And it seems to
me they are being offered an awfully attractive deal which says
take this for 5 years and you don’t have to worry about getting into
all of these other things that lie out there.

So it is very interesting and strikes me that our role here is not
to deal with the totality of it so much as the reality of how a tax
affects the purposes for the legislation. And as others have said, I
hope that we can spend some time trying to design a more effective
tax system for this bill than has been in the old legislation or was
suﬁested by people on the House side.

e CHAIRMAN. I would just say, obviously, if we can reach some
agreement with all the parties involved, I would like to do it
myself. But if that is not possible—I think the climate might be
Pretty good for that if everybody was willing to look at it objective-
y.

But let’s hear the witnesses first because there are a lot of ques-
tions that should be answered.

First, we have the administration witnesses: Mikel Rollyson, Tax
Legislative Counsel, Department of the Treasury; Lee Thomas, As-
sistant Administrator, Office of Solid Waste and Emergency Re-
sponse, Environmental Protection Agency.

STATEMENT OF MIKEL M. ROLLYSON, ACTING TAX LEGISLATIVE
COUNSEL, DEPARTMENT OF THE TREASURY, WASHINGTON, DC

Mr. RoLLysoN. Good morning, Mr. Chairman, members of the
committee.

The CHAIRMAN. I assume there will be questions directed at both
of you, and if you can summarize your statements, as you normally
do, it would be helpful.

Mr. RoLLysON. Yes; I'm aware that you are on a very tight
agenda here today. And our full statement has been submitted.

Let me just summarize our testimonf for you. I will be address-
in%‘lonly the taxing provisions of the bill.

First, however, I would like to emphasize the administration’s
continuing commitment to protecting the public and the environ-

39-919 0 - 85 - §
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ment from improper dis of hazardous-chemical substances.
During the past 3 years, the Treasury Department has been active-
lg' participating with other agencies in an intensive review of the
uperfund legislation to determine how best to fulfill the Presi-
dent’s commitment to the public and the environment. Reauthor-
ization of the Superfund provision before the current law expires in
September 1985 is a top administration priority, but we believe
that it would be more appropriate to defer authorization and any
refinement of the legislation until that review is completed.

Let me just summarize briefly the current taxing provisions of
H.R. 6640 and comment upon the recommendations out of the
Senate Committee on the Environment, and some of the proposed
alternatives thereto.

As you know, the Superfund is currently funded for the most
part by three ﬁrincipal taxing provisions—general-revenue appro-
priations, which are-relatively small; an excise tax on crude oil at
the rate of approximately $0.79 per f)arrel; and a feed-stock tax or
excise tax on chemicals that are manufactured, produced, or im-

ported.

The chemical-feed-stock tax varies in rates depending u%m the
particular chemical subject to the tax. The provisions of H.R. 5640
would substantially increase the taxes on crude oil-and the feed-
stock tax on the various chemical products. These taxes are to be
further increased in the event that prior to July 1986 there is not
imposed a significant waste-end tax. And that waste-end tax is to
be develtg)ed pursuant to a joint study by the Treasury Department
and the EPA.

H.R. 5640 also proposes significant increases in general-revenue
appropriations. The comment upon the current taxes and those
proposals—the current feed-stock tax does provide a rational mech-
anism for imposing the cost related to hazardous substances on
those parties who use those hazardous substances and hazardous
chemicals. I might add that, to date, the Internal Revenue Service
has not had any significant difficulty in administering the current
feed-stock tax.

The F:ogosed increases to the feed-stock tax would raise a ques-
tion, which has been alluded to here today, and that is whether or
not the substantially increased taxes would cause competitive prob-
lems for those manufacturers and producers who are subject to the
greatly increased taxes.

The answer to that question is not clear. It is likely that certain
companies would be able to pass through the bulk or all of the in-
creased taxes, depending upon that company's dominant position in
the market, and the extent to which there are other competitors
coming into that market. :

Nevertheless, it is unclear as to whether all companies would be
able to on those taxes.

I would like to comment briefly on the Senate Environment Com-
mittee’s suggestions. They have suggested that several alternatives
be explored to the feed-stock tax and the general appropriations
tax and crude oil tax that we currently have. We agree that we
should carefully evaluate all of the options progosed by the Senate
Committee on the Environment. Nevertheless, I would like to note
that we do have serious concerns about the various waste-end tax

-4
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proposals and certain of the taxes on derivative imports that have
been proposed to date. I don’t want to say it is impossible to design
a workable or manageable tax of that character, but those proposed
to date would cause us serious equity concerns and administration
concerns.

So just to reiterate, we think we should conclude our studies and
defer resolution of this matter until all of this information has
been digested.

Thank you.

[The prepared written statement of Mr. Rollyson follows:]
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STATEMENT OF
MIKEL M. ROLLYSON
ACTING TAX LEGISLATIVE COUNSEL
DEPARTMENT OF THE TREASURY
BEFORE THE
COMMITTEE ON FINANCE OF THE
UNITED STATES 'SENATE

‘Mr. Chairman and Members of the Committee:

I am pleased to be here. today to present the Department of
the Treasury's views on the taxing provisions of H.R. 5640, the
Superfund Expansion and Protection Act of 1984, and to comment on
the general taxing options recommended for study by the Committee
on the Environment and Public Works with respect to S. 2892, the
Superfund Amendments of 1984,

I want to emphasize the Administration's continuing
commitment to protecting the public and the environment from the
release or improper disposal of hazardous chemical substances.
We support the basic objectives of S. 2892 and H.R, 5640 to
reauthorize the taxing provisions of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980
("CERCLA"). During the past three years, the Treasury Department-
has been participating with other Administration agencies in an
intensive review of CERCLA and related legislation to determine
how best to fulfill the President's commitment to the public and
the environment, Reauthorization of the taxing provisions of
CERCLA before the current law expires in September 1985 is a top
Administration priority, but we believe it would be more
appropriate to defer reauthorization and any refinement of the
CERCLA legislation until that review is completed.

At the outset, I would like to emphasize that my comments on
H.R. 5640 address only the taxing provisions of the bill, and ny
comments on S, 2892 address only the general taxing options
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recommended by the Committee on the Environment and Public Works.
The Eavircnmental Protection Agency (“EPA") has submitted ‘a :
statement which relates primarily to how funds deposited in the
Hazardous Substance Response Trust Fund (i.e., the "Superfund")
should be expended.

BACKGROUND

CERCLA provides the Federal Government with the authority to
clean up hazardous chemicals leaked into the environment, to pay
for damages to natural resources caused by such chemicals, and to
recover the costs of such cleanup and restoration from the
parties responsible for releasing the hazardougs substances. The
response program is administered by the EPA and is financed by
the Superfund,

CERCLA authorizes appropriations to the Superfund equal to
$44 million per year for fiscal years 1981 to 1985. The
Superfund is principally funded, however, by the excise taxes on
c¢rude oil and certain specified chemicals imposed by sections .
4611 and 4661 of the Internal Revenue Code. Section 4611 of the
Code imposes an excise tax of .79 cent a barrel on both domestic
and imported crude oil received at a United States refinery,
domestic crude oil used or exported before it is received at a
United States refinery, and petroleum products entered into the
United States for consumption, use, or warehousing. Section 4661
of the Code imposes an excise tax on 42 Iisted chemicals sold or
used by the manufacturer, producer, or importer of the chemicals.
These taxed chemicals are either themselves hazardous or are the
basic chemical components of nearly all other major inorganic and
organic hazardous wastes, The tax is assessed at rates ranging
from .22 cent per ton to $4.87 per ton depeading upon the
chemical. The tax rates for the listed chemicals reflect a
congressional decision to allocate 65 percent of the tax burden
to petrochemicals, 20 percent to inorganic chemicals, and 15
percent to petroleum. This allocation was based on the
respective proportions of such substances found present in
hazardous waste sites at the time of enactment of CERCLA. The
rate of tax on any chemical, however, is limited to 2 percent of
its wholesale price as of 1980.

CERCLA imposed upon those who generate, transport or dispose
of wastes, the liability for damages caused by a release or
threatened release of hazardous substances. Hazardous substances
are defined to include those hazardous substances specified under
various other environmental statutes as well as substances, as
determined by EPA, which when released into the environment may
pragsent substantial danger to the public health or welfare or the
environment., Responsible parties are strictly, jointly, and
severally liable for the costs incurred by the Federal Government
or a state government associated with removal and cleanup of
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hazardous waste releases, other necessary response costs, and
damages for injut¥ to, destruction of, or loss of natural
resources, including the reasonable costs of assessing such
injury, destruction, or loss.

Liability limits are fixed by statute, Generally, liability
is limited to response costs plus $50 million., The liability
limitations do not -apply, however, if the release or threatened
release is the result of willful misconduct or willful negligence
or {f the responsible person doves not provide assistance and
cooperation when requested by a public official. 1In addition,
punitive damages up to three times the response costs incurred
may be imposed if the responsible person fails without cause to
provide remedial and removal action when ordered by the
President,

. CERCLA also established the Post-Closure Liability Trust
Fund. This fund is obligsted to pay all costs arising out of a
liability imposed by CERCLA with respect to a hazardous waste
djsposal facility after its closure, provided the facility has
received a permit under Subtitle C of the Solid Waste Disposal
Act, and complied with other regulatory requirements designed to
protect against future releases of hazardous substances. Thus,
if these prerequisites are satisfied, future liabilities arising
Erom the operation of the facility are shifted from the
respongsible parties to the Federal Government, The Post-Closure
Liability Trust Fund is funded with revenues collected under
gection 4681 of the Code, which imposes a tax on hazardous waste
received at a qualified hazardous waste disposal facility. The
tax is assessed at a flat rate of $2.13 per dry weight ton, and
is imgosed upon and collected from the owner or operator of the
facility.

The authority to collect the taxes enacted by CERCLA,
including the tax supporting the Post~Closure Liability Trust
Fund, terminates on September 30, 1985.

DESCRIPTION OF THE TAXING PROVISIONS OF H.R. 5640

H.R. 5640 increases the excise tax on domestic and imported
crude oil and imported petroleum products from .79 cent a barrel
to 7.86 cents a barrel, effective January 1, 1985. The tax would
be extended through September 30, 1990.

The bill also adds certain chemicals to those taxed under
Code section 4661 bringing the total number of feed-stock
chemicals subject to the tax to 56. In addition, the tax per ton
would range for 1985 from .78 cent per ton to $30.00 per ton
depending on the chemical manufactured, produced, or imported.
The rates generally were determined by taxing each substance at
the lesser of $30 per ton or a specified percentage of its
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estimated 1985 selling price. The percentages used were 1.5
percent in 1985, 2 percent in 1986, 2.25 percent in 1987, and 3
percent in 1988 and subseguent years. In addition, the rates
specified are to be adjusted for inflation, No attempt was made
to achieve a predetermined allocation of the tax burden between
the petrochemical, inorganic, and petroleum segments.

If a tax on the disposal of hazardous substances (a
"waste-end tax") is not enacted by July 1, 1986, increases in the
tax rates on petroleum products and feed-stock chemicals will
take effect on January 1, 1987. The petroleum tax will increase
to 9,65 cents a barrel, and the tax rates per ton on feed-stock
chemicals will range from $1.56 per ton to $35.00 per ton for
1987 through 1990. The rates of tax on feed-stock chemicals for
the period generally equal the lesser of $35 per ton or a
specified percentage (3 percent in 1986, 3.5 percent in 1988, and
4 percent in 1990) of the estimated 1985 selling price, adjusted
for inflation.

The bill requires the Secretary of the Treasury, in
consultation with the EPA to submit to the Committee on Ways and
Means and the Committee on Finance by April 1, 1985, proposals
for a tax on the disposal of hazardous wastes. These proposals
are to be presented in legislative form and are to be designed to
discourage the disposal of hazardous wastes in environmentally
unsound ways. :

H.R. 5640 also directs the Treasury Department, in
congultation with the International Trade Commission, to subnmit
to the Committee on Ways and Means and the Committee on Finance
by April 1, 1985, a study of alternatives for taxing imported
chemical derivatives. This study 1is to examine the probable
economic effects of the increased feed-stock tax on U.S.
manufacturers of substances derived from taxed feed-stock
chemicals. The study is also to address the legality of taxing
imported derivatives under the General Agreement on Tariffs and
Trade. Finally, the study is to evaluate the administrative
feasibility of a tax on imported derivatives, including
substances that would be subject to the tax, the method for
determining the tax rate of these substances, and the mechanism
for collecting and enforcing the tax.

The provisions of CERCLA that establish the Post-Closure
Liability Trust Fund are repealed by H.R. 5640, effective October
1, 1983, and the Post-Clcsure Liability Trust Fund is terminated
as of that date. Liability for certain damages from the release
or threatened release of hazardous waste from waste sites after
their closure would therefore remain with the responsible parties
for such facilities. Taxes already collected from owners and
operators of qualified hazardous waste disposal facilities under
Code section 4681 would be refunded with interest to such
persons.,
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Appropriations to the Superfund are authorized by H.,R., 5640
equal to $42)1 million per year for fiscal years 1986 and 1987,
and equal to $496 million per year for fiscal years 1988, 1989,
and 1990.

In summary, under this proposed taxing regimen the Superfund
would be funded by revenues generated by increased taxes on crude
oil and petroleum products, an increased feed-stock tax, and by
increased yearly appropriations from general revenues. Such
taxes would be increased, effective January 1, 1987, if a
waste-end tax is not enacted by July 1, 1986. Further, a study
of alternatives for taxing imported derivatives of feed-stock
chemicals, to be completed by April 1, 1986, would be mandated.

DISCUSSION

The Current Feed-Stock and Waste~End Taxes

The feed-stock tax enacted by CERCLA reflects the policy
decision that Pederal Government action taken to clean up and
contain spills or threatened or actual releases of hazardous
substances and the payment of damage claims when responsible
‘parties are not known should be funded by the users of hazardous
substances rather than by the general revenues. Although the
feed-stock tax has been criticized on the grounds that the tax
collected from any individual firm is not based upon that firm's
actual experience with hazardous substances and provides at best
a form of rough justice, the tax is premised upon the fact that
there are environmental costs associated with the use of
hazardous substances. Prior to 1981, these costs were not
reflected in the price of the products made from such substances.
By imposing a tax on the basic building materials used to make
hazardous products and waste rather than on the waste and end
products themselves, it was anticipated that the tax would be
reflected in the price of the end products and in effect borne by
all persons utilizing hazardous materials.

The chemicals currently subject to tax generally appear in
the response gsites now being investigated by EPA. Therefore, in
the aggregate those taxpayers who produce, manufacture, or import
hazardous wastes appear to be funding the Superfund activities.
Moreover, the Internal Revenue Service ("IRS") has not
encountered substantial difficulties in administering the
feed-stock tax. )

The current wastae-end tax was first lévied on October 1, 1983
and is imposed only on the owners or operators of qualified
hazardous waste disposal facilities. - The tax is based updn the
amount of hazardous waste deposited at the facility. Because the
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current waste-end tax was not imposed until October 1, 1983, the
IRS has had little experience in administering this tax.

Revenues from the waste-end tax are used to fund the
Post-Closure Liability Trust Fund. Because payment of the tax
shifts liability for post-closure damages to the Federal
Government, the tax payments can be equated with premium payments
for post-closure Government liability insurance .paid by such
owners and operators. In the absence of such insurance, owners
and operators of disposal facilities would be liable for
post-closure claims in perpetuity. The release of liability
provided by the Post-Closure Liability Trust Fund encourages
compliance with EPA standards for waste treatment and fosters the
development of new and the maintenance of old hazardous waste
disposal facilities. At present, the EPA 'is studying the impact
that various state-imposed waste-end taxes have on waste
management techniques and will submit its recommendations to the
President on the use of waste-end taxes before year-end.

Proposed Increased Taxes on Petroleum Products and Feed Stocks

H.R. 5640 would increase the tax on crude oil and imported
petroleum products approximately ten-fold and would increase the
tax on certain feed-stock chemicals approximately forty-five fold
proyided a waste-end tax is enacted by July 1, 1986. 1If a
waste-énd tax is not enacted by this date, the tax on crude oil
and imported petroleum products would increase approximately
twelve-fold while the tax on certain feed-stock chemicals would
increase approximately eighty-fold by 1987.

The extent to which a manufacturer would be able to pass on
to its customers the proposed tax increases is uncertain, The
abilicty to do so depends upon a number of factors, includiag how
rebponsive production and consumption are to changes in prices,
for example, other things equal, it will be easier for a firm to
pass on the tax if no close substitutes for the taxed chemical
exist and if that firm and other firms bearing the iacidence of
the tax dominate the market., While it is likely that some
manufacturers will be able to pass on the tax increases, it is
difficult to determine whether the tax will be passed along in a
particular case as the tax is imposed upon a large number of
chemicals whose production and consumption are characterized by a
wide variety of market conditions., More information on the
impact of these proposed taxes will be available from the
Congressionally mandated studies currently being conducted by EPA
and scheduled for completion before the end of this year.

" Proposed Termination of the Post-Closure Liability Trust Fund and

Refund of Tax

We agree in-principal with shifting the burden of
post-closure liabilities to those persons vesponsible for
disposing of hazardous waste, as would occur under the proposed



repeal of the Post-Closure Liability Trust Fund. It is not
clear, however, that adequate private insurance is available to
cover the long-term liability of operators and owners of
hazardous waste disposal facilities.

In March 1982, the Treasury Department issued a report
regarding the feasibility of the substitution of private
insurance for the current statutory scheme under which
post-closure liabilities are assumed by the Post-Closure
Liability Trust Fund., The report noted that private insurance
would have to meet the following standards in order to substitute
for the coverage extended by the Post-Closure Liability Trust
Fund, First, private insurance would have to be available for
all qualifying hazardous waste sites at premiums sufficiently low
to counteract "midnight dumping." Second, the private insurers
would have to be willing to accept an uncertain and potentially
unlimited exposure to liability as defined under CERCLA and any
other law. Finally, private insurance would have to provide
financial assurance for liability and for the monitoring and
maintainance of such sites in perpetuity. The Report concluded
that this type of comprehensive private insurance option is not
feasible now or in the foreseeahle future.

The report did not address whether some sharing of liability
between Federal Government and the private sector would be a
viable alternative to the Post-Closure Liability Trust Fund.
Further, the report was based upon the private insurance market
shortly after the enactment of CERCLA, not the market that exists
today. A forthcoming EPA study of the Post-Closure Liadbility
Trust Fund will address these issues.

H.R. 5640 requires the IRS to refund all taxes paid to the
‘Post-Closure Liability Trust Pund. Such refunds may be justified
on the grounds that the recipients are assuming the post-closure
liabilities. 1In some cases, however, the refunds might
constitute a windfall to those taxpayers who have passed the cost
of the tax on to their customers. Further, the cost of
administering the refund procedure may well exceed the revenues
thus far generated by the tax. As an alternative, if the
Post-Closure Liability Trust Fund is repealed, the revenues could
be transferred to the Superfund to further fund Government
response activities,

DESCRIPTION OF THE GENERAL TAXING OPTIONS RECOMMENDED
FOR STUDY BY THE COMMITTEE ON THE ENVIRONMENT AND PUBLIC WORKS

The Committee on the Environment and Public Works has
expressed the view that the taxing mechanism currently employed
to fund the Superfund should be examined and revised in order to
ensure that the tax burden is shared by a broader class of
chemical producers and consumers. The Committee has also
recommended .that the Superfund taxes be amended so as to avoid
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placing domestic manufacturers of chemical and derivative
products at a competitive disadvantage vis-a-vis their foreign
counterparts. Finally the Committee has recommended that the
Superfund taxes be more equitably applied to the industries and
companies that have created the problems which have made the
Superfund necessary. :

To accomplish these goals, the Committee on the Environment
and Public Works has suggested that the following options for
funding the Superfund be ‘investigated: (1) basing feed-stock tax
rates on the frequency with which the chemicals are found at
Superfund sites; (2) shifting the feed-stock tax to primary and
secondary derivatives of feed-stock chemicals; (3) adopting a
waste-and tax, either on waste as it is generated or when it is
stored, treated, or disposed; (4) imposing a tax on the
transportation of hazardous substances; (5) increasing
appropriations from, general revenues; and (6) imposing a tax on
corporate net receipts or gross profits,

The Treasury shares the view of the Committee on the
BEnvironment and Public Works that the current Superfund taxing
regimen and alternative funding mechanisms, including the options
suggested by the Committee, should be carefully evaluated before
superfund is reauthorized. The Congressionadlly-mandated studies
being conducted by EPA and scheduled for release in December of
this year provide the framework for considering all such options
and for devising equitable revisions to the Superfund taxing
scheme. We look forward to working with the Committee to
reag:horize Superfund next year after this important data becomes
available,

.. This concludes my prepare3i remarks on H.R. 5640 and
additional options for funding the Superfund. I would be happy
to respond to your questions,
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" STATEMENT OF LEE M. THOMAS, ASSISTANT ADMINISTRATOR,
FOR SOLID WASTE AND EMERGENCY RESPONSE, U.S. ENVIRON-
MENTAL PROTECTION AGENCY; WASHINGTON, DC - /%y

The CHAIRMAN. Mr. Thomas. . e
Mr. THoMas. Thank you, Senator. .
Let me briefly try to summarize the testimony which is submit-
ted in full for the record of the committee. ‘ )
First, I would like to indicate to the committee that the objec-
tives of the Superfund program are being fnet. We feel there is tre-
mendous momentum in the Superfund’ am currently. We are
moving forward to deal with the problem, which truly is a large
problem and is complex. ) % od
" We expect to be notified of about 22,000 sites. A major objective
of the program is to identify sites and assess them. And we have
completed that assessment at nearly 10,000 sites. And at those
10,000, we find that about one in three is a hazardous wastesite. At
those sites we do a full field investigation. We have done that full
field investigation at over 350 sites. -~ '~ . .. ‘
The second major objective is to respor;d'to-ani" site which pre-
sents an immediate threat. And we have done that. At over 400
sites, we havé responded with an emergency- F,rogram where it was
an immediate threat to the public health or/the environment. And
of that number, we have completely cleaned up 177 sites. The
others, we have stabilized over 200. We have got a few that are still
“in Ppr , but it's an ongoing program. Any site that presents an
immediate threat, we are xzeeponding or we are assuring that some-
one else is responding. - o e
The sites that present a long-term threat, then, are the ones that
end up on our national priority list. Those are the chronic threats,
the ones that are the most complex sites. We have identified 538
sites. We are going to add to that list next month. It will probably
climb to close to 800 sites. We have estimated that it may get as
high as 1,400 to 2,200 sites by the time we-finish the assessment
process, which we hope will be finished in the next 2 years.
Now of the number we have identified so far, we hdve initiated
action. And by action, I refer to the sites where we actually have

ople in the field. The first stage is detailed engineering ;goﬁ.

*

work is being undertaken at 300.of those sites. And we Jal-
ly have construction underway at oveér 100 of those sites. By the
end of next year, with the budget that you have approved, the ap-
propriation you approve, we should have construction underwgy at
over 225 of those sites. s tnen ) b
The final objective is our enforcément pyogram. And that is ﬁet-
ting the pegple to pay who contributed to the problem. That has
moved significantly as well. We have achieved settlement at over
125 of those sites for over $300 million. That’s money that has gone
to clean up. It has not come out of the Superfund. So when-you
talk about $1.6 billion for the first -5 years, the amount of mone
that will go to clean up under this program will far exceed that. It
will be over $2 billion because of the private money that comes in

- through our enforcement program. '
So the momentum, we think, is signifw@\nd it is at a' pace
which we feel has certainly accelerated about three times as fast as

BEST AVAILABLE COPY
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it was 18 months ago. As a matter of fact, the budget has tripled.
The number of employees has doubled in that 18-month period of
time. Our estimate is that if we tried to maintain that accelerated
pace for the next 5 years, it would cost us about $5 billion to do
so—that’s in inflated dollar—to maintain the kind of pace we are
talking about.

Now turnin? quickly to the bills that have been referred to you.
The House bill, we have major concerns about provisions in the
House bill. It 1goeas far beyond the existing program; adds signifi-
cant additional responsibilities beyond our major responsibility of
cleaning up hazardous wastesites.

The Senate bill certai:;lg is far preferable to the House bill as far
as extension is concerned. And as Mr. Rollyson said, we are all
strongly committed to extension and expansion of the Superfund
program. We hope, though, that that extension and expansion is
done with full information, full review, of the issues. And as you
know, you asked us to complete a series of studies which we are in
the process of completing to give you the information that you and
we would like to have before that process is concluded. And, there-
fore, we have suggested that we conclude that process in the next
year. In the process of reviewing those issues, we feel that several
of the Senate provisions would be reviewed that cause us some con-
cern. A major concern in the Senate bill is the provision of a pilot
victims' assistance program. It goes far beyond the pilot nature of
that program and deals with broad social and physical conse-
quences of victims' compensation, far beyond a five-State pilot.

We feel that you are dealing with a major issue here of whether
we should or should not compensate a particular class of people to
whose concerns we certainly are very s);?(fsathetic, but it’s a major
social issue that we feel the Congress n to consider thoroug !
before that decision is made, whether it's a pilot project or a broad-
er project. And we would urge close attention and review of that
issue. .

Second, it deals with a series of responsibilities that are more
stringent than our current responsibilities to meet certain cleanup
standards and to é)rovide longer term operation and maintenance
assistance to the States. Both of those provisions, we feel, will add
to the cost of the program. So we feel some of the provisions in the
Senate bill that has been referred to you will have additional costs
over and above the cost of the current gl}(t)_gram. As a matter of
fact, we have concluded, even though it's difficult to cost out all the

rovisions, that the Senate bill would probably add $1 to $1% bil-
ion over and above the current cost of the program over a 5-year
period of time.

So if you operated at the pace I suggested earlier, you are talking
about a $6 to $6% billion cost for the program b on the Senate
bill, which is certainly far preferable to the kind of provision from
a cost point of view that we saw in the House bill which we costed
out at about $13% billion.

Now turning finally to the point of the revenue issue. As I indi-
cated to you, obviously, the Treasury Department is the expert in
the administration on that issue. We have been working with them
and other administration agencies to try to conclude the studies
which you asked us to deal with. One of those studies is a major
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study on the tax provisions of the Superfund program. Within that
study, we are dealing with the feed-stock tax that currently exists
and an examination of the history and experience of that, an ex-
panded feed-stock concept, a waste-end concept, and a combination
of waste-end, feed-stock taxes concept. We hope to have that study
concluded at least in draft form the middle of next month. We pro-
vided a good bit of the information to your staff. In addition to that
study, we have a lot of other work underway on that, which obvi-
ously this committee knows is the most complex part of this whole
issue that has to be dealt with, and that is, what is the potential
impacts of any revenue raising issue.

go in conclusion, Mr. Chairman, one, I feel we have got major
momentum under the program which we feel should be continued.
We certainly support reauthorization and expansion of the pro-
gram. And, finally, we hope that reauthorization and expansion
will be done with full knowledge and data, much of which we are
in the process- of trying to gather and provide to you over the
period of the next several months.

Thank you.

[The prepared written statement of Mr. Thomas follows:]
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STATEMENT OF
LEE M. THOMAS
ASSISTANT ADMINISTRATOR
FOR SOLID WASTE AND EMERGENCY RESFONSE
U.S. ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE
COMMITTEE ON FINANCE
U.S. SENATE
SEPTEMBER 19, 1984

Mr., Chaimman, and members of the Camittee, I am lee M. Thamas,
Assistant Administrator for Solid Waste and Bmergency Response with
the ).S. Envirommental Protection Agency. 1In that capacity, I oversee
implamentation of EPA's hazardous waste management regulatory program
under the Resource Conservation and Recovery Act, and the national
hazardous site cleanup program mandated by the Comprehensive Environmental
Response, Campensation and Liability Act (CERCIA) — Superfund,

It is a pleasure for me to be here today to offer ny pgrspective
on our recent progress in implementing Superfund, the direction we are
h_eading _in ocmipg years, and our comments on the bill recently reported
fram t:hs‘Senate_ Committee on Enviromment and Public Works. Additionally,
I would like to bring you up to date on the work we have ongoing within
the Agency with respect to the revenue-raising aspects of CERCIA,

Let me begin by stating the Aduinistration's unequivocal support for the
Superfund program and our commitment to its implementation. Elimination
of imminent hazards caused by uncontrolled hazardous sites using our
emargency authority, and application of the Act's remedial authority to
address long-term hazards at the nation's priority sites are two of this
Agency's highest priorities and will remain so for the years to come.
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1 believe cur record during the past 18 months stands as tangible
evidence in support of owr camitment to Superfund. We have aggressively
gone about the tasks of addressing immediate threats at hundreds of sites
nationwide and initiated long-tem clearup actions at hundreds of other
priority sites.

vhile we are cammitted to reauthorize Superfund in a manner to build
on the momentum already achieved, we believe it is premature to enact
legislation this year, As you are aware, the tax supporting Superfund
does not expire until the end of Fiscal Year 1985, Furthermore, the
Congressionally mandated studfes that will provide the information we
will need to draft our legislative package will not be ready until
Decenber,

18t me review the growth of the program since I came to the Agency.
In FY 1983, the Congress appropriated $210 million for Superfund. Through
the end of that year, we had initiated 202 Fund-financed and private-
party Remedial Investigations and Feasibility Studies (RI/FSs), canprehensive
engineering studies which are the first step in a long-tem clearup. We
also initiated 239 emergency actions to address immediate threats to
health. In FY i984, the budget grew to $460 million, and our program has
expanded accordingly. By the end of this Fiscal Year, we will have work
underway at some 600 sites. Included in this total will be 395 emergency
actions, 301 RI/FSs done by both the Fund and responsible parties, and
construction, including both interim and long-temm remedial measures, at
134 priority sites. During Fiscal Year 1985, the budget will be $620

million, .
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The Superfund program is, in many ways, a construction program,
The planning and design stages of each project are the least costly, but they
build into the program higher costs a few years down the road when qq\_sr_._n‘_acgiopu
tegins. Today, we have initiated more than 250 Fund-financed RI/FS's. Ovér
the next 12-18 months, many of these will move into the more expensive construction
stage. As these constructions came on line, the program's ability to obligate
funds will autamatically grow. '

1ast week, in response to a question by the Chaimman of the Committee
on Enviromment and Public Works, I stated that if you maintained the current
accelerated pace of the program over the next five years, it would cost
approximately $5 billion dollars, This ﬁgure is uninflated and is based on
our current project cost assumptions and includes the costs associated with
the program, such as enforcement costs, research costs, and administrative
expenses.

while the Senate bill contains fewer objectionable provisions than the
House Bill, it, too, contains a mumber of provisions which will impose new
cogts which we do not believe are justified. Allow me to discuss a few of
them.

VICTIM- ASSISTANCE -DEMONSTRATION PROGRAM
The bill reported by the Senate Environment and ‘Public Works Cammittee

contains a new Federal program to provide assistance to individuals who
may have been exposed to and/or injured by hazardous substances.
This provision is of deep and serious concern to the Administration.

We believe it warrants careful scrutiny by this Committee because
it would establish for the first time a right to coampensation fram the
Federal Govermment. Experience with other s ch campensation schemes —

39-919 0 - 85 - ¢
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such as the Black Lung Program —- indicates that once the right to campensation
is established, albeit on a umitod scale, it is virtually impossible to
resist the pressure to expand the program.

Under the bill, the Administrator would be required to select five
States to establish and operate "for not less than a five-year period" a
program of assistance "to individuals suffering injury resulting fram
exposure to hazardous substances.,” EPA would make grants to the States
of from §3 million to $18 million per year (up to a total of $30 million
per year), In turn, the selected States would provide eligible populations
of individuals with

¢ A group insurance policy providing burial benefits where

death is reasonably related with injury, illness or
disease associated with exposure to a hazardous substance;

° A group medical benefits insurance policy paying all

medical expeises (excluding treatment for acciden
injury, routine pregnancy and well baby care) above $500
per year; and

° A group disability insurance policy which appears to apply

to temporary and permanent disabilities, as well as partial
and total disabilities.

However, under same of the criteria for eligibility for insurance
benefits, there does not have to be a direct cause-and-effect relation-
ship between the exposure and a particular injury. In fact, once
eligibility is established the insurance would cover nearly all medical
problems, including those totally unrelated to the exposure. Moreover,
the bill only sets forth the "minimum program to be provided a state
receiving a grant.” A State could run a broader, less restrictive program
if it chose to do so,

Although the program is only authorized at $30 million per ye'ar, there

are numerous factors that indicate it would be virtually impossible to limit
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the program to that level, They include: (1) once free medical and disability
insurance is provided to individuals in the program, it will be difficult to

deny these people benefits after five years; (2) we know of no sound analyses
showing that a State could run such a program within the grant limits provided;
“and (3) the 45 States not selected to have a demonstration program will want

their citizens to receive the same benefits or entitlements as those in neighboring
States that have the program, particularly once the public beccmes aware that
persons in demonstration States are redeiving compensation while much more valid
cases in other States go uncampensated, .

Moreover, the program would provide insurance to same in society
who have been (or might have been) injured through no fault of their
own, but not to others 80 injured. No campelling rationale has been set
forth for the Pederal Government to provide medical and disability
insurance to a person living near a hazardous waste si_u but not to an
equally ill or injured person living in another part of town. This readily
apparent inequity can lead to pressure to expand program coverage beyond
its initial scope == and require Federal resources far beyond those now
‘suggested.

The notion of ouieﬁﬁtim a portion of one class of people who may have
been harmed through no fault of their own and not compensating the rest of that
class raises serious questions of social equity. The threshold : uestion of
whan we campensate and how deserves the closest scrutiny by the Congress beyond
the current debate over Superiund reauthorization. -

In short, we believe that the social and fiscal ramifications of this
proposal are not sufficiently understood and have not been adequately considered.
We hope that the Conmittee will carefully analyze the consequences of this
proposal before reporting on the bill.



78 :

OPERATION AND MAINTENANCE

Under our current program, the fund pays for 90% (or 50% in limited cases)
of. the cost of construction of the long-term m;edy,. with the State paying
108(or 50%). Additionally, the fund pays 90% (or 50%) of the operation
and maintenance of a remedy for one year after the campletion of construction,
with the state paying 10% for that year and 1008 thereafter.

The language of this bill modifies that by expanding the definition
of "remedial action" in certain cases. At sites where there is groundwater
or surface water contamination, and the remedial action includes treatment
in order to restore the mtef to a level that assures the protection of
human health and the enviromment, up to the first five years of that
treatment woulé be considered part of the "remedial action," and the
fund would pay 90% of the costs, with the state paying 108, Once the
water had reached the required level of cleanup, or after five years,
the treatment would be considered "operations and maintemance"™ and would
be paid for under the existing Ot¢M policy.

Although this provision is less cbjectionable than the one in HR 5640,
which provides Pederally financed O&M for an ulimited period, it nevertheless
establishes the principle of providing OeM beyond the current limited
period needed to insure that the remedy works properly. Enacting this
provision would not only create pressure to continue OtM once the 5 year
period expires, but would set a bad precedent for other Federal construction
pregrams.  In most, if not all, other Federal construction programs, such
as thogse for highways and sewage tmat;nent plants, the Federal Government
pays for a major portion of the construction cost but none of the OtM costs.
It has always been considered a State or local responsibility to take care of
of and provide funding for operations and maintenance. The cost of compliance

with this provision is approximately $215 million over the next five years.,
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HEALTH PROVISIONS/ TOXICOLOGICAL PROFILES
As part of the health related responsibility assigned to the Administrator

of the Agency for Toxic Substances and Disease Registry, the bill requiries
a health assessment to be done at all sites on or proposed for the NPL;
authorizes health assesaments where appropriate, at the request of EPA, States,
citizens, physicians, or in response to a petition, and authorizes health
assesaments at RCRA facilitios where necessary. If a health assesmment
indicates the need for a more involved health or epidemiological study, or
the need to establish a health registry, the Administrator of the Toxic
Substances and Disease Registry is required to undertake such action.
Additionally, the Administrator is to develo_p a list of hazardous substances
most ‘frequently found at sites, to gather available information on these
substances, and to develop toxicological profiles of them,

This provision is largely unnecessary and will impose costs without
additional benefit to the public. Health assessments, for instance, may not
be be necessary at all NPL sites as mandated by the provision., PFurthermore,
although the provision is limited to $30 million per year, the potential
cost ot campliance may be far higher,

LONG~-TERM REMEDIES

In choosing a cleanup alternative, the bill encourages the Administrator
to select remedies that provide 1on§-um or permanent solutions to .
hazardoys cms;.ituents found at a site, and states that onsite disposal
without treatment is to be discouraged. In essence, this provision
allows the Agency to consider & more expensive cleanup solution at a

site if it provides a more permanent solution.

oy B
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In addition, the Senate bill requires that all remedial actions, at a
minimum, provide protection of human health and the environment and be
relevant and appropriate under the circumstances. We estimate that
campliance with these requirements in selecting a long-term remedy at a site
ocould increase the cleanup cost per site and require an additional expenditure
of between $500 and $900 million over 5 years.

REVENUE INFORMATT

In 1980, Congress adopted the feedstock tax approach to finance the
Superfund program for a number of reasons, Generally, the feedstock tax
system appeared administratively feasible, reasonably equitable, and certain
to raise the level of funds needed to finance the response and enforoeuen;
actions authorized by the Act.

Congress did, however, recognize that an alternative tax system may
be appropriate for financing a future Superfund program. Consequently,
Oongress mandated under Section 301 that the feedstock system and other
alternatives be thoroughly examined at the end of the initial five-year
period,

The general goal of the 301 (a)(1){G) study is to provide Congress
with an evaluation of alternative iSupertund tax options to assist
lawmakers in reauthorizing the pro'gtan. The study evaluates the effects of the
current feedstock tax as well the feasibility and desirability of alternative
tax systems. We believe this information is vital to detemmining the
appropriate reverue raising mechanism for Superfund and strongly encourage
the Congress to wait to muthor.lz‘e the Act until this study is campleted.
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Tne various tax systems we aré evaluating in the "G" report are
a modified feedstock tax system, a waste-end tax, and a oambination
teedstock/waste-end tax systc;. The criter:la ue have used to evaluate thoae
alternative tax systems 1nc1udos economic h:paccs, equity, econamic
“incentives, revenue genorauon capability, administrative feasibility, and
programmatic effects,

When CERCLA was enacted, few waste sites had been investigated.
Consequently, data were not available to gstabllnh tax rates for individual
substances based on contribution to cleanup. Instead, tax rates were set
by aggregating taxable materials into major groups, with each group's
share reflecting its significance in hazardous waste generation,

Now that many waste sites have been more fully characterized, we are
investigating the possibility of modifying the tax system to reflect more
accurately the likely Fund expenditures. Factors which influence waste site
cleanup costs attributable to hazardous'abstanees include their frequency
of occurrence, volume, concentration, release pathways and persistence.

We have work under way that identifies the substances to be taxed
and establishes a relative contribution, based on the frequency with which
EPA has found each substance at Superfund sites, for taxable substances.
Addttlaalmrkmodstobodomonﬂnomlclmactottmmesm

—industry, the balance of trade effects, the impact of the taxes on the

States' ability to rai_gg revenue, and the ability of the industries directly
taxed to pass the tax through to their customers. Our 301(G) study will provide
same of the information on these subject, and we have additional analyses

: duoing to supplement the study.,

oy
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Adaitionally, we have under way at the Agency a work group charged
with the responsibility of analyzing the wasté—end tax and developing a
scheme that is administratively feasible and serves to camplement our

ongoing hazardous waste management program,

OONCLUSION

In closing, Mr. Chairman, let me restate this Administration's
unqualified camitment to Superfund reauthorization next year., However,
we believe that it is premature to reauthorize Superfund until the
Administration has completed the Congressionally mandated studies and sub~
mitted its recommendations to the Oongress.

1 appreciate the opportunity to be here and will be happy to
answer any questions you may have. Thank you,

The CHAIRMAN. One of the questions or statements made of a
previous witness is that there is going to be a shortfall next year if
we don’t take action this year. Are either one of the witnesses pre-
pared to answer that question? Let’s say we don’t do anything until
June, July, or August of next year. We won'’t be here in August of
next year, I guess.

What problem does that present to the States? There have been
resolutions from the Governor’s Association. Is that a problem? Do
you see that as a problem?

Mr. THoMAS. As far as having available funds next year to do the
work that needs to be done next year, our projection is that the
budget that Congress approved is sufficient, which is $620 million,
nearly $200 million more than we received this year—sufficient to
do the work that needs to be done in fiscal year 1985.

I think some of those resolutions and some of the comments have
been directed more toward anticipating what would happen in
- 1986. We don’t anticipate a revenue shortfall next year.

The CHAIRMAN. I think you are correct in your last statement.
But would it, in fact, slow down some of the efforts based on the
anticipation of more money coming into the fund?

Mr. Tuomas. The projections that we have made have to do with
assumptions that the program would be continued beyond Septem-
ber 30, 1985.

The CHAIRMAN. But at a higher level, I assume.

Mr. THOMAS. Yes, sir.

The CHAIRMAN. Now as I recall, we mandated a study in, what,
1980? You are about ready to complete that study, are you not?

Mr. RoLLysoN. That’s the study that Mr. Thomas alluded to. It
has been more of a joint study than just a Treasury study. But we
have developed a great deal of time to it, and the study, as Mr.
Thomas indicated, will be ready in a draft form in a very short
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while, in a couple of months. And we do anticipate having it fully
ready tgﬂthe end of the year.

The CHAIRMAN. Well, even though it's not in final draft, do you
pretty much know now what the final draft is going to contain?
And do you have the information available so we wouldn’t have to
wait until the end of the year?

Mr. THomas. The majority of the data, if not all the data, we
have got in those studies has been shared with committee staff as
we work through this process. And we are still at a point of pullin
together final conclusions. Beyond those studies, we also have wor
groups that are trying to work through associated issues. For in-
stance, we have looked at the whole waste-end tax issue. The
waste-end tax issue is a very complicated issue.

We have a work group that is in the Agency that is trying to
work through associa issues of the operational 'impact of a
waste-end tax, where we have got our hazardous waste regulatory
staff working with our policy staff on what would be the operation-
al impact of that waste-end tax. -

So that kind of information won’t be concluded in this study
period. We have got work beyond those studies. But I thipk the ma-
,K)rity of the data in those studies have been shared with staff as we

ave gone through this process. :

The CHAIRMAN. Senator Long.

.Senator LoNG. No questions.

The CHAIRMAN. Senator Roth. :

Senator RotH. Thank you, Mr. Chairman.

In a sense, I would like to go back to a question raised by the
chairman about the urgency of acting this year. What is the down
side? What won’t you be able to do if we fail to act this year? For
example, I have a couple of sites in my own State, among the 10
worst. Will you have adequate money, if we fail to move, to take
care of these situations? '

Mr. THomAs. We will, Senator, have the money to deal with all
the sites that we can manage for next year. That was the $620 mil-
lion that has been appropriated. That means any site that presents
an immediate threat, we will be able to take action. Any site that
presents a chronic threat is on an action work plan for next year,
already identified.

If we got additional money over and above the $620 million, I
don’t see how we would be able to spend it next year effectively.

Senator RotH. The second question I would like to ask you is
what will be the impact of either the Senate proposal or the House

roposal on the chemical industry. We are talking about going up
rom $1.4 to, what, $7% in the Senate, $10 billion? Is that a fairly
substantial tax increase?

Mr. RoLLysoN. It is a substantial tax increase. I think, Senator,
the answer to that question is unclear. As we understand it, the
chemical market is dominated by a relatively small number of
companies. To the extent that they do have such market domi-
nance, they are in a better position to pass on that tax increase
than would a taxpayer who is in the extremely competitive market,
as long as the tax increase is imposed upon all of the players in
that market. So if the increased tax is shared bK all of the chemical
companies competing in that market and they dominate, that
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group of companies dominate, the U.8, market, then they cgn prob-
ably pass on most of that tax. But I ¢hiflk that is an issue that can
be further studied. And it is impossjble to say with certainty; what
the impact will be on any given com . N
Senator RotH. There has been, -according to the Washington
Post, a loss of, what, 50,000 jobs in"the chemical industry over
recent years? e ' -
Mr. RoLLyson, I think there has been' b significant loss in jobs in
the chemical industry. My understanding is that most of that loss
. derives from the fact of competition; arising in the Middle Best
:!ifre they have low-cost products, and the strong value of the
ollar. —_— LrooETw . ’
Senator RotH. My State, obifigysly,‘ 15 a home of much of the
chemical industry. And, obviously,;]'m veriv concerned about ahy-
thing that has a negative impact 'on jobs. I happen to be a strohg
believer in the Superfund, and that i$ qfight to be substantially in-
Mr. RoLLYSON. It would certainly have some impact, Senator. I
think it is very difficult to quantify that-impact. :
Senator RotH. Would it be signifjcant? A
Mr. RoLLYsON. On particulat-tgfhpanies, it could be. -~ . %
Senator-RotH. Thank you, MF. Ghairman. %
The CHAIRMAN. Senator Bentsen.: - o
Senator BENTSEN. Thank you, Mr. Chairman. s
What concerns me, Mr. Rollyson, is that I feel very stronjly we
have to reauthorize Superfund and the legislation on it, and that_
we ought to be moving on it now. We have known this for a long
time. i &
Now when this study was authorizéd back in, I believe it was
1980, and you told us in your testimdny €arlier that you've had an
intense interest and the administration ha§jeen very active trying
. to resolve these things. Here it is the 11th:h8ur. My concern is that
we ar: acting without an analytical foundation as to the’economic
impact. : .
e ought to have that information. I don’t think that’s planning
ahead the way you should have. I think that ought to be available
for us. I want to see us move on Superfund. I want to-get. it passed.
It's important to the States, my State, and'to the Nation ifi"trying
to clean up these waste sites. It has to be a high priority. . 5 e
By the same token, what was done previously was somgiﬁlng for
administrative ease, not for equity. Now. when they tdlk-in the
House bill about rebating for feedstock  shipped overseas, that
doesn’t take care of the problem .betause we have to get to the de-
rivatives. If you have a situation: where a company here is using
the feedstock and handling the derivatiyes, the problem is in the
export competition. And it has to be a vé¥y serious problem. &,
have had my staff working, as other' members of this commit-
tee, trying to find a way to spread this tax' and to make it more
uitable. And we need to help .in that regard. I must say I'm not
pleased to see us after three years not coming up withtter an-
swers than I am seeing proposed. Eas
Mr. RorLyson. If I might respond to two points that you:raised.
One is our timing of the report. It was mandated by, Congress, and
we are trying to adhere to that schedule. & -~ - : .
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~ Senator BenNTseN. Come on, Mr. Rollyson. That doesn’t mean
that you wait until the last day or that you have to. There is no
mandating you waitin%:ntil the last day.

Mr. RoLLysoN. No, Senator, we are not. If I may finish that. A
lot of the data that we are in the process of digesting does relate to
various States’ experiences with various waste end taxes. Most of
those state waste end taxes have been in place for a relatively
short period of time. Therefore, we do not have a great deal of in-
formation relating to the various state experiences with waste end
tgx:s And because of limited data, it is hard to extrapolate from
that.

We have spent a great deal of time looking at various waste end
tax proposals. Waste end tax proposals that we have looked at and
that we have considered, do have various problems with them,
which I will try to elaborate on if you would like me to.

But I think to respond to your point, and also to respond to our
concerns about the administrability of the tax, if the committee is
interested in looking at a significantly broadening of the base for
this tax, which I think is one of the principal concerns.

Senator BENTSEN. You have heard it around this table.

Mr. RoLLysoN. Then I think that broadening is better obtained
by, in effect, larger appropriations from general revenues. The
broadening through of a waste end tax is not going to be a signifi-
cant broadening of the tax as we will still try to target particular
users and abusers, if you will, of the hazardous products. That will
be very difficult to administer. And it may present the same type
of equity problems that you are concerned with.

So I would suggest that if you are interested in a freat expansion
or broadening of the base for the tax, that you would consider seri-
ously looking hard at lar}glf; shares of general revenues.

Senator BENTSEN. I think, frankly, that's part of where it is
going to end up. :

The CHAIRMAN. Senator Chafee.

Senator CHAFEE. Thank you, Mr. Chairman.

Mr. Thomas, you testified before the Environment and Public
Works Committee on the 12th of this month that an extension of
the Superfund would cost $5.2 billion a year for the next 5 years.
Now that figure did not include anything for inflation, did it?

Mr. THoMmas. No, sir, it didn’t.

Senator CHAFEE. And it didn’t include anything for cost increase.
For example, it’s my understanding that you anticipated originally
that it would cost $6% million per site.

Mr. THoMAs. That'’s the figure that is used in the $5.2 billion.

Senator CHAFEE. In the $5.2 billion.

Mr. THoMas. Yes, sir. Eighteen months ago, we were using a
figure of $4 million per site. As we have gained additional axperi-
ence with sites over time, we have found they are costing more

than we originally thought.

Senaborns::\m. And, indeed, the costs really constantly in-
crease, do they not?

Mr. THomAs. They have.

Senator CHAFEE. So I think we could anticipate that that $6%
million is on the low side.
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Mr. THoMAs. Certainly as far as inflation is concerned. And it
may for other reasons, just as you have indicated.

S};nator CHAFEE. Yes. So the point I'm making is that your $5.2
billion figure, that’s based on the current Superfund program. In
other words, none of the other measures that have been considered,
such as victims’ com;;ensation and so forth are included.

Mr. THoMAS. That's correct. That $5.2 billion program was based
on continuing the existing program at the accelerated pace for 5
years, uninflated. And I emphasize to add, as I did before the Envi-
ronment and Public Works Committee, that we have made a series
of assumptions there. Because of the limited experience we have,
we assumed how many sites, how much a site will cost, how many
sites will be financed by private parties versus out of the fund, how
much money will be through cost recovery.

At this point in time, I would say a number of those assumptions
are fairly soft. Two years from now I will give you probably a much
better figure than I will give you today. But at this point'in time,
our best estimate is the $5.2 billion.

Senator CHAFEE. The point I'm making here is not to belittle
our projections, but merely to say that they are on the low side
ased on experience and inflation.

Mr. THoMmAs. Although, Senator, there are things that could
haé)pen that could make that on the high side. Certainly not for
inflation, but if our enforcement program was more successful, if
we turned out not to have as many ground water problems as we
have had in the first 3 years of the program, whatever—particular-
ly enforcement side. It has really picked up momentum. If it con-
tinues like it’s going, we could say that's the high side. I just
hasten to throw that caveat in there.

Senator CHAFEE. Well, let me also say that the ground water
problems are far more complicated than we ever anticipated.

Here is my concern. The suggestion is, to wait to reauthorize the
program because you are going to have enough money, you antici-

ate, to get through the next fiscal year until September 1985.

us we could reauthorize it next year some time, as the chairman
suggested, in July or September or whenever it is. You pointed out
that you have got enough to get through this year, but that’s not
on an accelerated basis. Am I not correct? In other words, that’s
not stepping up to the $5.2 billion scale that you yourself say is
necessary.

Mr. THoMAS. No, it is. The amount of money available next year
is on the accelerated pace which we initiated, which would contin-
ue. The program is growing.

Senator CHAFEE. In other words, you would be gearing up for
that accelerated pace.

Mr. THoMAs. We already are. And I guess the point I would
make to the criticism about the fact that if you reauthorize at the
11th hour next “}rear, what would we do as far as turning the pro-
gram around. We wouldn’t turn the program around. We turned
the program around already. We are expanding it as fast as I think
we can expand it. We have doubled the staff, tripled the budget in
18 months. That is going up as fast as I think we can go up and
manage it. And next year, we are continuing to go up. I mean it's
going up $160 million.
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Senator CHAFEE. In the next fiscal year, under the current pro-
gram, how much will you be spending?

Mr. THOMAS. $620 million.

Senator CHAFEE. Six hundred and twenty million. And you say
that will be gearing you up for spending a little over a billion per
year in the following 5 years.

Mr. THoMaAs. That’s correct.

lStc;nat;r CHAFEE. And you think that is shooting you into that
plateau

Mr. THoMAS. Yes, sir, the key thing on Superfund when you cost
out the out years, it's when your major construction projects are
going to be ready to come on line.

It's like any big construction program when you look at costs. We
are averaging about 3 years from start to finish, the start being the
start of the engineering phase, the finish being when we have our
cleanuf remedy in place.

So it you start the engineering study, our average cost there is

- $760,000 to $800,000 for the engineering study, but 18 months later
you are ready to start the design. Six months after that, the con-
struction. Your construction cost is running $6% to $7 million per.
So we are on an accelerated pace. And you will see the amount of
money increase until it levels off. And that is until we are starting
the same number of projects that we are completing.

Senator CHAFEE. Let me ask Mr. Rollyson a question about the
waste-end tax. What are some of the problems with that? That
seems like a ible route, a possible source of funds. Now what
are the difficulties there?

Mr. RoLLysoN. Well, Senator, it is an extremely attractive con-
ceptual tax because we would all be very fond of 1mposing the tax
on those who are creating the problem. It certainly has a great
deal of initial appeal.

The problems, however, fall into several categories, which—to
tell you the categories first and then elaborate upon them, if you
wish—is, one, insufficient knowledge of the degree of hazard of the
relative chemicals and the manner of disglgl:ing of those chemicals.
Two, a possibility of decreasing revenues. Three, a possible increase
in the incidence of what is known as midnight dumping. And, four,
serious problems of administration by the Internal Revenue Service
because of now thrusting upon it the responsibility of bein%able to
define and administer what are hazardous chemicals and what con-
stitutes a disposition or a disposal of those hazardous chemicals.
There is a lot to be said in each of those categories, if you would
like me to go further. ~

But those are the four principal areas.

Senator CHAFEE. Well, I see the problems of increasing midnight
dumping. But just briefly touch on what are the difficulties you say
with the IRS and the collection problem.

Mr. RoLLysoN. Well, most of the waste-end taxes that have been
structured would require, of course, the Internal Revenue Service,
the one to administer that tax. And the Internal Revenue Service
would then have to have the responsibility of defining what is a
hazardous chemical, which would mean that the Internal Revenue
Service would have to get into the business of doing what the EPA
is really much more attuned to doing. And that is you would create
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an extreme overlap of responsibilities, which I am afraid, would in-
creasingly be inconsistent between the Internal Revenue Service,
because 1t would have certain objectives, and the Environmental
Protection Agency, which would have certain other objectives.

Senator CHAFEE. Don’t spend too much time on that because I
just think you can cover that problem. The EPA could set forth the
definitions and, indeed, could even do the collection if need be. I
don’t see why that’s such a big challenge.

- Mr. RoLLYSON. In addition, most of the taxes also involve a prob-
lem with defining, in fact, what is a qualified or proper disposal as
opposed to an improper disposal. The Internal Revenue Service is
not equip to, one, define that or to know what a qualified dis-
is. Most of the taxes would exempt from the tax a recycling
of the chemicals. They would also exempt from the waste end tax
certain store;ge of the chemicals, certain recycling and certain
treatments of the chemicals. And that poses enormous administra-
tive problems, which I think the result would be that the waste-end
tax—and you must remember that the objective of a waste-end tax
is to alter behavior, to make people stop doing something that they
have been doing wrong. Therefore, you necessarily, if the tax
works, face serious decrease in the tax.

So if you are looking at this as a way to raise revenues, it's not
the ideal way to raise the revenues. If you are looking at this as a
fee for, if you will, punishing——

Senator CHAFEE. Well, except you are achieving the goal of re-
ducing the disposal of such waste.

Mr. Thomas, do you see all these problems?

Mr. TaoMmas. 1 guess from our point of view we have tried to
focus our review on the operational implications of imposing the
tax, if your objective is to use it as a disincentive for poor practices
as far as disposal is concerned, and we are trying to work through
that. I mean all the issues that Mike has indicated are certainly
there, but as we get our operational people involved, you into
things like, well, if you impose the tax say on underground injec-
tion, and depending upon what size tax you im , what is the
impact of that tax going to be. Is it going to be that you are going
to shift away from underground injection of waste? Are you going
to shift it over into an impoundment for evaporation purposes that
may present more lFroblems to you than what you were doing in
the first place? Or if you put your tax maybe too heavy on one part
of the disposal community, the waste-generation community, out
there, will you, in fact, push them to improper disposal as opposed
to a better method of disposal? SRR

Those are the kind of questions are trying to work through. And
the difficulties we are having in understanding is what would be
- the implications of imposing a tax at one particular point in the

g}lls%osag process, and what are the margins as far as the behavior

at you——

The CHAIRMAN. Could you summarize that?

Senator CHAFEE. Well, I have got it. There are a lot of problems
with it. Thank you. [Laughter.]

The CHAIRMAN. Senator Mitchell.

Senator MiTcHELL. Well, Mr. Thomas, I would like to pursue the
line of questioning that Senator Chafee started with. In 1981, the
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EPA estimated the cost of future remedial action at $2% million
per site. Isn’t that correct?

Mr. THoMAs. I believe they did start at that point, Senator.

Senator MiTcHELL. In 1983, the EPA revised its estimate up to
$4Y million a site. Isn’t that correct?

Mr. THomas. Yes, sir. _

Senator MiTcHELL. And in 1984 the EPA again revised its esti-
mate u'szard to $6%2 million per site. Isn’t that correct?

Mr. THOMAS. Yes, sir.

Senator MiTCHELL. And yet in you:frojection of the future cost
of the program, you have not assumed any increase in the cost of
action at each site over the next 5 years. Isn’t that correct?

Mr. THomAs. That's correct.

Senator MrTcHELL. Second, as Senator Chafee pointed out, you
have not made any allowance for inflation over the next 5 years.
Isn’t that correct?

Mr. THoMAs. That’s correct.

Senator MiTcHELL. And, third, the EPA, under the Superfund,
possesses authority to do other than simply clean up sites. Does it
not? For example, you have authority to respond in the event of
damage to natural resources. Isn’t that correct?

Mr. THomas. Yes, that's correct, Senator.

Senator MiTcHELL. And, in making your ;,)ro'ection, you have as-
sumed no expenditures for that purpose. Isn’t that correct?

Mr. THoMAS. I'm not positive about that. I don’t believe they are
included in there, Senator. SR

Senator MrTcHELL. That's right. And the fact of the matter is
that there are now pending 2,700 million dollar’s worth of claims
previoq?sly made against the fund under that provision. Isn’t that
correct

Mr. Tuomas. There have been claims submitted against the fund
which we don’t feel have been valid claims up to this point.

Senator MiTcHELL. Right; so you make a projection of $5 billion,
you don’t take inflation into account, you don’t assume any in-
crease in the cost of cleaning up per site even though in the last 3

ears you have had to increase your estimate from $2% million to

6% million a site, and you assume no expenditures from the other
provisions of the fund. That's why, I think, Mr. Thomas, an argu-
ment can reasonably be made that you have come in with a very
conservative, indeed, what in the trade would be known as as low
ball estimate.

Mr. THomas. Well, certainly on the inflation side, and I think we
have always said that right up front. But I think the per site cost is -
fairly accurate. Certainly as we have gained more experience with
the program, we are much more confident of our figures now than
we werein the early days of the program where we were making
estimates.

The natural-resource-damage claims, I believe, is the only compo-
nent under the act that we haven't incorggrated into that. In other
words, we took into account the cost of H S doing the health work
" in those—all the other components of the program.

Senator MrrcHELL. I noted with interest the lengthy portion of
your statement devoted to the victim-compensation program. That,
of course, is a regulatory part of the program that is within the ju-
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risc!?iction of the Environment and Public Works Committee, is it
not’ .

Mr. THoMAS. Yes, sir.

Senator MircHELL. And that committee approved that by an
overwhelming margin last week, did it not?

Mr. THOMAS. Yes, sir.

Senator MITCHELL. And I just want to say, Mr. Thomas, that I
think your statement on that is one of the most egregious examples
of circular reasoning that I have ever seen. The administration is
strongly opposed to a national program of victim compensation.
Isn’t that correct?

Mr. THoMAS. I think the administration feels there are major
issues that need to be reviewed in the whole issue of victims’ com-
pen}sl;ation, and that we don’t feel this mechanism is the way to deal
with it. :

Senator MITcHELL. You are opposed to it now, are you not?

Mr. THoMAS. We are opposed to this provision, certainly.

Senator MrrcHELL. So I came forward with a very modest pro-
gram in a limited scope to try to establish through experience the
data necessary to develop a program of that type. And you come in
here and oppose that on the ground that it doesn’t provide compen-
sation for everybody. You oppose a program that provides compen-
sation for everybody and then you argue against a limited program
by saying it’s unfair because it doesn’t compensation everybody.

. Now I have to tell you that I think that is the most fallacious,
shallow, circular reasoning in opposition to a program that I have
seen in a long time. And that’s right in your statement. I would
like to quote it:

The notion of compensating a portion of a class of people who may have been
harmed through no fault of their own and not compensating the-rest of that class
raises serious questions of social equity. h :

I hope you will look at that and maybe come back and support a
nationwide program, which is what I believe we should be doing.
But I just want to say that we have been through this in the other
committee, but this is a good faith effort in a difficult area. Many
Members of Congress are deeply concerned about this. Not all the
members of this committee heard the testimony before our commit-
tee of the very serious problems that human beings endounter in
our society. :

And to come in here and say that you are against it because it
raises questions of social e(iuity because it doesn’t compensate ev-
erybody, I find just incredible.

hank you.

Mr. THoMAS. Senator, I think we are very concerned about the
issue as well. I feel the issue does have broad social policy implica-
tions as well as broad physical implications, and that’s why we

-raised the issue in this committee.

Senator MitcHELL. Well, in the first place, Mr. Thomas, this has
been an issue for 6 years. It was included in the original Super-
fund. I introduced legislation in early 1981 to deal with this. And
will you tell me one thing the administration has done to contrib-
ute to a constructive solution to the problem?
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Mr. THoMAS. One of the things that we did, Senator, was carry
forward with the requirement that we and Congress wanted to
carry forward with, which was to do the full review and study of

the victims’ compensation issue. The other thing that the adminis-. .

tration——

Senator MitcHELL. Well, you were required by law to do that,
were you not?

Mr. THoMAS. As the other provisions of the law.

Senator MIrcHELL. And, in fact, that study concluded, did it not,
after very extensive inquiries, that significant obstacles now stand
in the way of individual human beings who seek to obtain redress
for injury, illness, or death as a result of toxic waste exposure?
Isn’t that true? _

Mr. THoMAS. It did draw conclusions in that order.

Senator MITcHELL. And, in fact, it recommended, did it not, a
broad national program, an administrative compensation program,
to meet this problem? Did it not?

Mr. Taomas. I think it did draw conclusions in a number of
areas, Senator. - : '

Senator MircHELL. And so the fact of the matter is you say that
this ought to be studied and the administration is concerned, but in
5 years, the only thing the administration has done in this area
has been to op vigorously every initiative made by myself or
anybody else. And I think it's kind of late in the day to come in
and ;gy, well, we ought to study this thing carefully before we do
anything. A '

ank you, Mr. Chairman. ' )

The CHAIRMAN. Senator Symms didn’t have a chance to make a
brief opening statement. Is that all right with Senator Duren-
berger? ) )

Senator DURENBERGER. Yes. ‘ .

Senator Symms. Thank you very much, Mr. Chairman. And I ap-
preciate you yielding to me. And I'm sorry I had to leave here for a
meeting we had on the Capitol steps with a national effort to limit
taxes and balance the budget, which in this Senator’s opinion is
much more an important issue than trying to get the cart ahead of
the horse on the uYerfund.

But I would just like to say, in line with the questioning of the
Senator from Maine; that I think there is a record that the EPA
has made some ‘rositive steps and moves forward, Mr. Thomas, that
I have seen and heard you say in the other committee. And that
there is a good, positive record of moving forward with respect to
the present Superfund program. And I just think that that should
be pointed out here. And I'm sure you have maybe done that in my
absence from the room. -

But I find it somewhat troublesome, and I think we should be
careful on this committee to not allow the Superfund to end up
being some*sort of an election-year gimmick -when it is an impor-
tant problem and it is a problem that a lot of Senators and a lot of
the people in the country are concerned about.

But the original Superfund bill, that we had required EPA to
present to Congress by December 1984, results of several studies
concerning the grogram's needs. And Congress was scheduled to’
act on tl;\ose results and reauthorize Superfund by 1985.
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Now in my judgment, we are moving too precipitously to reau-
thorize this law now unless we want to scale it down even consider-
. ably more from what happened in the Public Works Committee. In
moving precipitously to reauthorize this law now, I think Congress
is taking action before all the information is available to determine
what is actually needed and the best way to find those needs.

Now the OTA study, as I read the study—and I don’t know
whether we want to put it in the record, Mr. Chairman. We can
discuss that, but it certainly should be part of our committee file—
has completed an analysis of the House-passed bill which essential-
g/ confirms that the House-passed bill would mean the loss of hun-

reds of thousands of jobs, billions of dollars to the U.S. economy,
an increased dependence on foreign sources of supply, and would
have an impact on international agreements on trade.

Furthermore, the OTA study confirms that EPA cannot efficient-
ly spend the money that is being raised in the House bill over that
time period. Now, Mr. Thomas, would you concur with the OTA
study- that it would be difficult to spend all the money that the
House bill is trying to raise efficiently, or would we just be throw-
ing money out here so we could say we were trying to do something
about the problem?

Mr. THoMas. I don’t think we could spend that money effectively
or efficiently.

Senator Symms. Well, now I have to say that the Senate bill is a
much scaled down version and more limited than what the House
passed, but I still believe the Senate bill is higher than what EPA
could handle because I don’t believe that EPA has the programs
and the systems in place to efficiently allocate the money. And I
think it raises serious questions about how we are going to pay for
this cleanup. ‘

Now, obviously, we, in this committee, have to be interested :in
how we are going to raise the money and the taxes to pay for the
program in a manner that will have the least damaging impact on
the economy. And I'm confident that this committee will move to
that direction to try to solve the problem in a way where we don’t
run evelg'body out of business.

But I do think that we should be considering even a more scaled
down version than what passed the House. I would like to see us,
at the maximum, Mr. Chairman, take what the recommendations
of the OTA study were, which would be somewhere in the range of
$1.2 billion a year for 3 or 4 years, and let EPA try to grow with
that and take care of some of the obvious sites that need to be
cleaned up in the country, and do those right before we try to take
on everything, and end u;l)ﬁjust wasting a lot of the taxpayers’
money and having more difficulties down the road in the future.

And I hope that this committee can move carefully and cautious-
ly in that direction, if we move at all in this session of the Con-
gress. I think it's worthy to note that this program is still author-
1zed. It is still moving forward. There is progress being made. And
it wouldn'’t be the end of the world if we didn’t act on it until next
year. If the committee would want to raise it up to say approxi-
mately $1 billion for 1 more year or $1.2 billion for a couple or
more ta{ta:su's;, I think that might be reasonable. But I think what we
are talking about here is just going to waste an enormous amount
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of money and jeopardize the f'obs and security of hundreds of thou-

sands of Americans, as well as strategic supplies for chemicals.
That we need to keep:that industry in this country and not run it
offshore.

I thank you, Mr. Chairman.

The CHAIRMAN. Senator Durenberger.

Senator DURENBERGER. Mr. Chairman, first on the subject
George left off on. Let me just say this: I don’t know that, George,
we are picking on the right two people here when we are talking
about criticizing the administration for being fallacious, shallow, or
egregious. I am probably as frustrated as you and the Republican
chairman of the Committee on Environment and Public Works are
that the administration in some context hasn’t come to deal with
the issue. But the reality of doing it right is of a particular concern
to me.

I guess I have got the only State that has moved in one of these
directions. We are going to stand out there all by ourselves and
nobody is going to want to come and do business in our State. .

I don’t have time for a lot of five-State experiments, and I know
that wasn'’t your desire either. I feel very strongly about a national
approach to this issue.

ne of the things I Will tell you in advance that I'm going to do
on the floor is try to get your experiment out of the Superfund and
ut it in general revenue where we can get the rest of the public
involved in deciding whether or not we want to create another na-
tional health insurance program here like we did with coal miners.
We now sit here—John Chafee sits here fighting trying to get some
realism into black lung disease. I'm afraid we might get into that
same situation. .

I'm agreeing with you, George, that we ought to be frustrated
that in 5 years they haven't done something. But by the same
token, I'm alerting you to the fact that I don’t think the five-State
approach and funding that program out of superfund is appropri-
ate either. ‘

But I really wanted to follow up on the last part of John Chafee’s
question of both of you. I hear the arguments, Mike, about the
problem of relative hazards of chemicals and that sort of leads to
problems to a degree. And I hear from both of you about the mid-
night dumﬁing problem.

ut we have in place already in this country a system of what
-you might call waste end taxation; particularly, sanitary landfill. I
mean all those landfill operations charge what is called a “tipping
fee.”” And I think the average around the country is now about $1
per ton. I'm told there are about 180 million tons per year subject .
to that kind of tax. Several of those sites are on the national priori-
ty list and are landfills.

I know that a couple States—Wisconsin and New Jersey, for ex-
ample—are going in and adding, in effect, their own version of a
ti%ing fee.

ow I wonder if we haven’t had some experience with that that
would encourage us to look at a Federal add-on to the tipping fee,
in effect, which might raise us a fair amount of money. And it
would come at the waste end. We have got the experience out there
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now with those tipping fees. Apparently they aren’t discouraging
people from dumping. -

IIB !:?hat an area that in the next week or so we might well ex-
plore

Mr. THomAs. We have done some work. I was asking the staff
whether we have done any work in the solid waste area. And as far
as revenue production, we have done some work on that. I'm not
fully aware of it. But we could certainly share that and take a look
at it with committee staffs, committee members.

Senator DURENBERGER. I think if you have got information on
how many people are involved—in effect, how mangetaxpayers are
there—with that amount of experience under our belts already at
}:hal: level, it strikes me that that might be an opportunity for us to

ook at. .

Mr. THoMAs. Let us look at that and provide you what we have
got and see what else can be done.

e information from Mr. Thomas follows:]

r. THoMAS. As you know, most of our work as far as waste end
is concerned, in looking at experience, was looking at the experi-
ence in taxing a hazardous waste disposal. But your suggestion is
look at the broader issue of solid waste disposal.

Senator DURENBERGER. Right.

Mr. RoLLysoN. We will take a look at that, Senator.

Senator DURENBERGER. Thank you.

The CHAIRMAN. Senator Heinz.

Senator HEINz. Mr. Chairman, first I would like to make a
couple of brief opening remarks. Like Steve Symms, I was delayed.
I had to testify over on the House side at 9:30. And you think we
can conduct filibusters. There are more of them than there are of
us. It's an equalizer.

But I just want to state for the record that I believe we should
reauthorize the Superfund during this Congress. It is important
that we do that in part to make a statement to the American
people that we are not going to turn our backs on what is probably
the most serious environmental dproblem of the decade; namely, the
control of hazardous waste. And if I might say so, my home State
of Pennsylvania has 39 of the original Superfund sites identified by
EPA. And just last week, six mtx-e sites were added. And, of course,
these are only the most dangerous sites. The EPA investigated
more than 1,000 sites across Pennsylvania in choosing those 45.
And will look at a total of some 22,000 nationwide.

Frankly, Mr. Chairman, my constituents are scared about what
is goin(f on out there. They are nervous about those sites that have
been identified as having hazardous waste and are even more nerv-
ous about what may occur there, but has not yet been found. And,
frankly, they are angry that EPA hasn’'t moved quickly enough to
clean up those Superfund sites that have been discovered, and that
remain near their homes.

Too often, when those complaints are made to EPA by them or
by us, EPA’s response to these complaints has been that they have
limited resources and too many other responsibilities. So with that
in mind, I think we need to move now to get the job done. I like
the bill that the Senate is considering. The annual $1.5 billion is
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less than the House, but it seems to me that it is a good figure. It's
a reasonable figure. And I hol;;e we move ahead on it.

One amendment accepted by the Environment Committee which
addresses the problem of maintaining Superfund sites after EPA
has completed its remedial response is of particular concern to me.
State officials are worried that they will not have adequate re-
sources to J)roperl care for these sites once EPA’s responsibilities
have ended. It makes no sense for the Federal Government to do a
quick fix of surface contamination when there is extensive ground
water contamination at a site. The State will be burdened with the
very costly responsibility of an operation and maintenance pro-
gram designed to clean up the subsurface. This is not a cost-effec-
tive solution. Long-term costs should be considered up front when
the cleanup plan is selected. It is vital that those living around
these sites have the assurance that once EPA has acted, that there
will be no continued threat to public health and safety. '

In raising the necessary revenue, we must look closely at the ex-
isting tax scheme: its revenue-raising ability and its effect on the
industries involved. The bill before us has no recommended tax fig-
ures—just a list of those substances that are taxed under the cur-
rent law. We must look at what the feedstock tax has done to the

trochemical industry. I am sure that some of those who are testi-

ying here today can fill us in on that. We must also look at what

effect an increased tax rate will have on both the domestic and
world markets for these goods. But we must raise adequate reve-
nue to get the job done and to get done right. This may mean ex-
panding the tax base. In doing so, however, we should not include
?ubstances which do not contribute to the hazardous waste prob-
em.

I am encouraged that we are considering this bill. I believe that

-it-is-a-very important issue. However, we must proceed with cau-
tion. The program has had its problems in the past; we must now
provide it with an efficient and effective future. In order to achieve
that goal, we will have to raise adequate revenue.

At this point let me bring to the attention of the Treasury De-
partment, in particular, a proposal that a number of us have been
nvolved in studying; namely, the imported derivatives tax, which
would be set to equalize the tax treatment of those imported sub-
stances that are derived from substances in this country that are
subject to the superfund tax.

o _questions. First, does the Treasury Department have any
problems with this concept, presuming we have a GATT-consistent
concept here since it observes the principle of equality? And,
second, are you in agreement with the list of—if you don’t have
any problems with the concept, are you in general agreement on
the list of substances contained? If you don’t know what list I'm
referring to, it is a list of 10 substances derived from listed feed-
stocks, plus two substances, one substantially derived from feed-
stocks—PVC resins—and another, lead acid batteries.

Mr. RoLLysoN. I'm not familiar with the list of 12.

Senator HEiNz. Mr. Chairman, I ask unanimous consent that ex-
hibit 1 that I will submit be placed in the record at this point.

_The CHAIRMAN. Fine.

[The exhibit from Senator Heinz follows:]




: 96

EXHIBIT }

.S. IMPORTS OF SUBSTANCES TAXABLE UNDER

PROPOSAL TO TAX IMPORTED DERIVATIVES

11983)

-

e ol

- SUBSTANCES

CUSTOMS VALUE ($1,000's)

Immediately derived from listed feedstocks:

Cumene
Ammonium nitrate
Isopropyl alcohol
! Vinyl chloride

<. Polybutadiene rubber
Styrene-butadiere rubber and latex
Polyethylene resins
Ferronickel

, Ferrochrome OV 3% carbon

" Ethyl alcohol

Subtotal

Subszantially derived from Listed Feedstocks:

\\ Polyvinylchloride resins

Subtotal

\1/’ Lead-Acid batzeries
TOTAL
\
Calculation of maximum tax revenue:

$622,827 x 3% = §31,141,350

Source: BSureau of the Census, U.S. Department of Commerce, L. p S
for Consumption .afid General Imports, FT 246, 1983.

(1983)

s 46,054

18,808
22,042
18,076
53,465

. 66,671

40,807
60,694
93,738

101,384

s__ 521,939
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53,738

53,738

47,150

s 622.827

\
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S. Impore



97

Senator HEiNz. What about the first question? :

Mr. RorLLysoN. We do have significant concerns about policies un-
derlying a derivative import tax and also the administration of
such a tax. I think on policy grounds one has to consider that it
operates upon the assumption that you are trying to treat the for-
eign manufacturer equally by imposing the same tax upon him
that you are imposing upon the domestic manufacturer.

Implicit in that assumption is that the foreign country does not
impose any tax burden or regulatory burdens upon that manufac-
turer of the hazardous waste. That is an assumption which may
not be true. .

Senator HEINz. Mr. Rollyson, I'm not sure I quite understand
that point. The principle that the GATT espouses is national treat-
ment.

Mr. RoLLysoN. I was not raising a GATT issue.

Senator HEINz. Oh, I'm sorry. I misunderstood you.

Mr. RoLLysoN. No; I was only raising the possibility that you
would be taxing the foreign manufacturer twice. That is, if he is
subject to—let’s suppose France imposes a similar feed-stock tax on
a producer of a chemical. If we then impose again our derivative
product tax, the (oreign manufacturer will, in fact, be taxed twice
on that product.

Senator HEiNz. That happens all the time. People get taxed at all
kinds of levels. In France, they have a value-added tax which
means gou get taxed every time there is a transaction. I don’t
think that being taxed a sixth time versus a seventh time is all
that material. _

Are you saying that no one likes it?

Mr. RoLLysoN. There may be a GATT issue, but that’s not the
issue I'm raising here. I thought the assumption of the import tax
was that you wanted to be sure you were taxing the importer, the
fo:(')%ign producer, the same way that you are taxing the domestic
producer.

Senator HEINz. That is correct. And what has happened some-
place else is between that manufacturer and his Government, not
with our Government.

Mr. RoLLysoN. The point is that you are grobably not imposing

ual tax. You are imposing additional charge on the import,
w icl;)emay be fairer in the sense that it equalizes the burden or it
may be——

S};nator HEeiNz. How are we looking at that? From the standpoint
of the French manufacturer? Is that how we are looking at it?

Mr. RoLLYSON. From any foreign manufacturer.

Senator HEINz. Why don’t we look at it from the standpoint of
the American manufacturer.

Mr. RoLLysoN. We should.

Senator HEINz. We pay the Treasury Department’s galary, not
the French. '

It seems to me you are more concerned with what is happening
with the way the French mess up their economy and their manu-
facturers than what we do.

Mr. RoLLysoN. I only felt, Senator, I was pointing out an assump-
tion in the proposed tax. It has typically been argued in favor of
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the tax. That the tax would treat the foreign producer equivalent-
ly. I'm only pointing out that that is not true.

We may well decide that we want to impose a higher tax on for-
eign manufacturers. )

Senator HEINz. But you are not here to represent the foreign
manufacturer .

Mr. RoLLysoN. I'm not saying that that is a bad thing. I'm only
pointing out that it is not equivalent treatment.

Second, I think there is a tax-policy concern in that when you
are taxing derivative products, the derivative product that is
coming into the United States is not itself a hazardous product.
Otherwise, it would already be subject to tax. Therefore, we are im-
posing a tax to allegedly protect:the U.S. environment, which does
not potentially damage that environment. And I think that raises
some policy concerns. : _

Senator Heinz. What are the policy concerns?

Mr. RoLrysoN. Well, if the concern is to protect the U.S. environ-
ment and raise taxes from those people who are damaging that en-
vironment, that tax doesn’t achieve that goal. It's a protection tax.

Senator HEINz. The purpose of the Superfund program is to pro-
tect the environment in a variety of ways, and a portion of the
notion in Superfund is, of course, to help, if we can’t find the guilty
party right'then and there, to pay for this,

It seems to me that what the imported-derivatives tax is driving
at is to remedy an inequity stemming from a decision we have
taken in this country to clean up our environment, one which has
imposed uniquely on domestic manufacturers and, to date, has let
the importers off without any equalization. What it seems to me
you are saying is why should these fellows pay for our environmen-
tal problem. That is not the issue. As a matter of fact, if you want
to put the revenue from the imported-derivatives tax into the gen-
eral fund, that’s all right with me. And then they won’t be paying
to clean up environmental problems. We will be addressing, con-
sistent with the tp’rinciple of national treatment, an ineq}tlxity inflict-
ed on our manufacturers. It seems to me that that's a choice that I
didn’t ask you about. Whether it should go into the general fund or
into Superfund. And we can discuss that on another occasion.

.lZl(lit I wasn’t really asking you that question. My time has ex-
pired.

The CHAIRMAN. Senator Bentsen.

Senator BENTSEN. I want to say, Mr. Chairman, I have a series of
questions that I would like to submit to Mr. Thomas and to Mr.
Rollyson, and I would urge very strongly that we get an immediate
response so that we can have them for consideration. I will not go
through the full list.

I want to get into the question of wet- and dry-waste tax proi)os-
als and how that is handled. I want to talk about injection wells. I
want to talk about the review of some 20 States by the Office of
Technology Assessment as to the utilization of waste end taxes.

I will submit those to you. : ‘

[The questions from Senator Bentsen and the answers from Mr.
Thomas follow:] .
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1. Should a waste-end tax be imposed on a wet-weight or dry-weight basis? Which
better distributes the burden of such a tax and which encourages environmentally
safe forms of dis and storage?

There is no clear environmental rationale for putting a waste-end tax on a dry-
weight basis. It has been argued that drer-weight more fairly distributes the burden
among taxpayers; however, these inequities, to the extent they exist, might also be
efficiently rectified through the rate structure. If aqueous waste streams are per-
ceived to carry a disgerolportionaw share of the tax burden under a wet-weight tax,
then tax rates could be lowered. .

The term dry-weight is rarely if ever used in the context of hazardous waste dis-
posal and there is ne ment on its definition. Dry-weight could be defined as
either the non-water weight of the waste or its solids content. A solids content tax
would make many highly toxic and mobile wastes (e.g., solvents) virtually tax
exempt because there may be very little solid matter in the waste.

A web-weiiht would be much simpler to l%?r, collect, and enforce than a dry-
weight tax. A dry-weight tax basis would introduce entirely new testing, sampling,
and verification roc(:Suree into the regulatory enforcement and tax collection proc-
ess.. The tax for the Post-Closure Liability Trust Fund ($2.13 mdry-we ht ton) has
created considerable confusion among potential taxpayers. probably is a con-
tributing factor in the goor rformance to date of the PCLTF tax in raising reve-
nues (approximately $3. mxli :'on in the first two quarters).

A wet-weight tax would be less expensive to collect and enforce. A wet-weight tax
would be collected using existing R! information and reporting systems and no
new regulation defining testing protocol would be necessary.

Question. In your opinion, do we have available to us all the information neces-
sary to evaluate funding needs within the next couple of years?

Answer. CERCLA mandates that the Agency pre and transmit to Congress by
December 11, 1984, a comprehehsive assessment of the future funding requirements
for the Superfund program based on the threat to human health and the environ-
ment by releases or threats of releases of hazardous substances. These studies
will be available to the Congress in draft in mid-October. The final.reports will be
officially transmitted in December. These reports, prepared in anticipation of reau-
thorization, will provide Congress with a considerable amount of information as to
the size of the problem and funding needs to address it.

tion. The studies Co mandated in 1980 on Superfund revenue needs
and options are scheduled to be released by the end of December of this year. Would
it make more sense for us to consider Superfund revenue options after those studies
are released, rather than now. :

Answer. The studies to which you refer, along with the other § 801(a) studies man-
dated by CERCLA, will be delivered to the Congress before the end of the year. I
believe that the information the Agency is gathering in the studies is vital to the
reauthorization process. It is on these studies that the Administration will
make a recommendation to the Co on the nature and extent of future funding

uirements in its reauthorization bill next year.
. How do you define hazardous waste for pu of a waste-end tax?

A waste-end tax should be based solely on the Federal list of hazardous wastes
and hazardous waste characteristics.! This should include Federal rulemakings to
list and delist wastes. Additional listings and delistings by States should be incorpo-
rated into the definition of taxable waste only by act of Congress.

Hazardous waste generated by small quantity generators (SQGs) is excluded from
most of the regulatory requirements of RCRA, and probably should also be excluded
from a waste-end tax because a tax on SQés may be largely unenforceable and
would disproportionately increase the number of potential taxpayers relative to the -

tential increase in taxable waste. Enforcement would be difficult because neither

EPA nor the Treasury currently is able to identify either SQGs or the manner and
location of their waste disposal.

Moreover, assuming that there are as many as 500,000 (probably fewer, es-
pecially if the RCRA reauthorization lowers the limit for to 100 kilograms per
month) and that each generates a maximum allowable quantity under the current
statute of 1000 kilograms per month (one metric ton), taxing would only add
about six million metric tonnes to the total amount of taxable hazardous waste.
With the limits on SQGs proposed in RCRA reauthorization, SQGs would account
for less than 600,000 metric tonnes of hazardous waste each year. In order to collect
the tax on this waste, either the SQGs would have to be taxed directly or else the

140 CFR Part 261.



100

tax would be imposed on the facilities at which SQGs dispose of their wastes, includ-
ing up to 16,000 municipal sanitary landfills.

EPA/TREASURY

Do you think enactment of a waste disposal tax would have any noticeable impact
on so-called “midnight” or illegal dumping of hazardous wastes?

lllegal disposal

In general, any policy, regulation, or standard that increases waste management
costs creates some incentive for some generators and disposers to consider by-pass-
ing the regulatory system. ,

e strength of the incentive created by the tax will be influenced by the size of
the tax and tempered by whether the firm has made a significant investment in
resources to comply with existing hazardous waste regulations, the enforcement ca-
pability of the government and feared consequences of being caught. The invest-
ment factor is significant because firms that have invested heavily and worked hard
to comply with existing regulations should be less likely to take the risk of being
caught if the tax is low relative to other costs.

Since almost all waste-end taxes have been in place for only a few years, it is diffi-
cult to accurately assess either their positive or negative effects. In recent inter-
views with States that have waste-end taxes, most States were concerned about the
lack of resources to pursue an ive enforcement p ; however, no States
had evidence to confirm or deny the existence of illegal disposal, or increases in ille-
gal disposal, as a consequence of the law. .

In sum, while a waste-end tax may not create a strong incentive to illegally dis-
pose or cause a noticeable increase in illegal practices, it is clear that some taxpay-
ers will only have an incentive to comply when they perceive that the risk and/or
consequence of being caught is fairly high (this will be especially true as rates in-
crease;. This requires an aggressive enforcement program.

Question. What do you estimate to be the level of recoveries from Parties responsi-
ble for dump sites over the next five years?

Answer. To date, EPA has recovered $6.4 million for 35 sites. -

In addition, there are another 108 cases in various s}?ges of development (i.e.,
cases undergoing cost documentation in the regional offices prior to referral to
Headquarters, cases being reviewed in Headquarters, cases which have been re-
fe to the Department of Justice, and cases which have been filed by Justice.)
These cases seek to recover another 3’113 million.

EPA’s cost recovery program will continue beyond these cases currently “in the
pipeline.” The CERCIZA enforcement program consists of two components: attempts
to secure “up front” private party response in lieu of Trust Fund outlays and cost
recovery after Trust Fund revenues are eex‘ﬁended. Fund-financed response actions
are documented for all removal and remedial actions, and EPA and the Dept. of
.{iustggl& :;ill continue to develop cost recovery cases where responsible parties can be
iden .

Question. Mr. Thomas, a ten- to forty-fold increase in contribution levels have
been suggested for two chemical cosx‘x)l‘rounds, sodium hydroxide and potassium hy-
droxide, otherwise known as custic soda and caustic potash. Do these chemical com-
pounds significantly contribute to our waste problems to the extent such and in-
crease i3 necessary? -

Answer. Two issues are raised by this question. The first relates to the selection of
substances for taxation under CERCLA; the second relates to setting appropriate
tax rates for selected substances.

Selecting taxable substances .

Both sodium hydroxide and Kotassium hydroxide are taxable chemicals under the
current CERCLA statute. In 1980, inorganic raw materials were selected as taxable
substances if they met two or more of the following criteria:

They are inherently hazardous or hazardous in a number of forms;
They are hazardous in some form, if re ;

Hazardous wastes are generated in producing them or their derivatives;
They may increase the hazard potential of other substances; and '
They are produced in significant quantities.

Attachment A provides pre mina?' information to support continuing the tax on
caustic soda and caustic potash. In addition, the attachment provides evidence of the
extent to which the caustics or chemicals using sodium hydroxide and ﬁotassium h{-
gzxside t:n production processes are found at sites scored through the Hazard Rank-

ystem.
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Setting tax rates

Tax rates for selected substances are dependent on the rule that is used for decid-
ing the magnitude of the contribution to the Fund that each feedstock should pa{.
There are many options for setting tax rates. Congress’ selection of a decision rule
may or may not reflect the extent of contribution to the waste problem of the sub-
stances selected for taxation.

For example, rates could be set 8o as to minimize economic effects involved in
achieving a given Fund size. As another approach, environmental considerations
could be given paramount importance in determining the revenue contribution from
each feedstock.

In 1980, Congress used an approach that combined environmental and economic
considerations. Tax rates were set by aggregating taxable substances into broad in-
dustry groups (oil, petrochemical and inorganic), with each group’s share reflecti
its significance in hazardous waste generation. A revenue target was determin
and tax rates were set within each group so as to raise the group’s portion of the
revenues. A rate for individual substances within a group was adjusted if it exceed-
ed certain rate caps designed to prevent undesirable economic effects and for cer-
tain inorganic materials, to correct for any weight biases. In the case of the caustics,
adjustments were made with the result that the tax rate per ton was significantly
lower than the other inorganics ($.28/ton for caustic soda and $.22/ton for caustic

potash). )

H.R. 5640 used the approach that would minimize economic impacts. H.R. 5640
tax rates are set at 1.5 percent of estimated wholesale price in 1985, phasing up to 8

rcent in 1988, An additional cap was im of $30 per ton. Tax rates on sales in

985 it‘ox' l;odium hydroxide and potassium hydroxide are $2.82/ton and $9.83/ton re-
spectively. PO

EPA is examining an alternative aparoach to establishing tax rates as part of the
study mandated by Section 301(aX1XG) of CERCLA. The alternative under study
seeks to match, to the extent the data permits, an individual feedstock’s share of the
revenue with its contribution to the environmental problem that the Superfund
statute addresses. When CERCLA was enacted, few waste sites had been investigat-
ed. Now that many waste sites have been more fully characterized, it is possible to
modify rate setting to reflect more accurately likely Fund expenditures. The work
underway identifies the substances to be taxed and estahlishes a relative contribu-
tion for each feedstock, based on the frequency with which the feedstock and its de-
rivatives are found at NPL sites. Tax rates set under this approach would depend on
the revenue goal that Congress wished to achieve.

In summary, the evidence indicates that the caustics should continue to be part of
any feedstock tax design. The selection of the substance itself is indicative of contri-
bution to the environmental problem. However, the extent of a substance’s contribu.
- tion to the Fund is dependent on the decision rule selected by Congress in establish-
ing the tax rates. This rule may or may not include consideration of the extent of
contribution to the hazardous substance release problem.
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Attachrmont A

RATIONALE FOR TAXING

SODIUM HYDROXIDE AND POTASSIUM HYDROXIDE

« There axe 3 main reasons for constdcrtng 4 tax on sodium hydroxide (NaOH)
and potassium hydroxide (KOH):

. o Sodium and potassium hydroxide are used to produce numerous
hazardous substances found at Superfund sites;.

. These tvo chemicals may {ncrease the mobility of other wadte
constituents at sites; and

. Sodiun and potassium hydroxide -ay themselves pose problems at
Supefuad sites.

Information supporting each of these reasons follous.

* Sodium and potassium hydroxide's derivatives are found at sitas.

* _Sodium hydroxide and potassium hydroxide (KOH) are used {n the
production of numerous chesicals found at HRS-scored sitas. For
example, & probable route to 1,1 dtchloroothyloao involves the
folloving reaction:

ClzCH-cn:CI + NaOH =~ cuz-cc12 + NaCl + uzo:
Exhibits 1 and 2 list the potential derivatives of sodium hydroxide
and potassium hydroxide, respectively, cthat have been found at

_HRS-scored sites. -

= Caustics mav jncrease the mobility of other waste constizuents at
Superfund sites.

. Caustics may facilitate resctions amcng other chemicals present at
the sice (cthis can decrease as vell as {ncrease hazards).

¢ Sod{um hydroxide and other caustics bresk down the structure of
certain clays and increasing their permeabilitcy.’:

= NaOH will ceadily dissolve amorphous (non-cryistalline) clays.
Amorphous clays make up & variable but important percencage of
clays.

<= Crysctalline clays (those clays having a definite cheaical
structure) are generally not di{ssolved or broken down by NaOH,
but the surface layers of crystalline clays may be dissolved.

t————————————

') Jack Pierce, Ph.D., Snithsonian Insticution. Personal
communication, 9/17/86.
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EXHIBIT | )

DERIVATIVES OF SODIUM HYDROXIDE FOUND
AT HRS-SCO*ED HAZARDOUS WASTE SITES

\

CERCLA HRS
. Chemical Hazardous s/ Frequency b/

us !
$7

1,1,1-Trichloroethane
Vinyl chloride
Trichloroethanes, N.O.S. 4%
1,1-Dichlorocethylens 27
Dichloroethylenes, N.O.S. 25
Dioxin ¢/ 17
Aluainum and compounds 16
Sodium cyanide

Toxaphene

2,6,5-T - -
Tribromomethane

Méthoxychlor

Parathion

Dimethyl formamide (DMF)

Resorcinol

1,2-Diphenylhydrazine

Sevin (Carbaryl)

Methyl parathion

Hexamethylenediamine

Azobenzene

Disulfoton

Diecthylstilbestrol

Naphthol, N.O.S.

3,3' -Dimethoxybenzidine

o€ K ¢ ¢

MHAHXHHK HKHKHK KKK
0= g s e = NN INNNWWHOVEOR

LK KA

a4/ Indicactes chemicals included on the CERCLA list of hazardous substancas.

b/ Nuaber of HRS-scored sites at which the chemical was found (out of & total
of approximately 880 sices currently in che HRS data base).

¢/ Dioxin is a waste generated in the production of & aumber of pesticides
and related compounds, including 2,4,5-T, which can be produced using socdium
hydroxide. \ . .
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EXHIBIT 2

POTENTIAL DERIVATIVES OF POTASSIUM HYDROXIDE FOUND
AT HRS-SCORED HAZARDOUS WASTE SITES

: CERCLA HRS
. Chemical Hazardous &/ Frequency b/
Potassium cyanide X 1 ¢/
Zinc cyanide X 1¢/
Cyanogen X 1
Copper cyanide X 1¢/

'8/ Indicates chemicals included on the CERCLA list of hazardous subscances.

b/ Nuaber of HRS-scored sites at which the chemical was found (out of a cocal
of spproximately 880 {itcs curreacly in the HRS daca base).

g/ Cyanides (soluble salts), N.0.S. vere found at 74 sites.
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-« Gibbsite is readily broken down by NaOH." Gibbsite {s an
aluainum-besring clay that forms 0-20% of Kaolinite, one of the
_@ost common natural clays.

-= Montmorillonite {s another common clay that may contain a
substancial percencags of smorphous clay, and thus is subject to
breakdown by NaOK.

<=  KOH 43 cheamically closely related to NaOH and likely has similar
effects on clays.
] ‘
i 8reskdown of clays would facilitate rapid contamination of
- groundwater and decresse the effactiveness of remedial ameasures such
88 clay liners and coantainment barriers.

== The durabilicy of grout curtains made of a variety of materials
has been ruported to be adversely affected by the presence of
inorganic bases such as NaOH and KOH.?!!

-ee A 1% solution of sodium hydroxide has been shown to moderately
increase :hn pormesbilicy of certain slurry valls (by a factor

of 2 to $).}
- Sodium and potassium hydroxide may themselves pose oroblems at Superfund

sites.

. Caustics can pose a direct contact threat when present at hazardous
vaste sices.

. Sodium hydroxide was decected at 7 HRS-scored sites, including one
site currencly on the NPL:

== A silver reclamsacion facilicty chat discharged caustic and
contaminated wastevater for 'at least three years, contaminating
an aquifer used for public and private drinking water.

. Caustics were identified at & minimum of four immediate removal
actions.

. 'Sodium hydroxide is & high volume chemical which is spilled during
transportation accidents. To dats, however, no CERCLA funds have
been spent on either sodium hydroxide or potassium hydroxide spills,,
probably because of responsible party action.

') Gary Hunt, et al., Collection of Information on té- Compatibility

of Grouts with Hazardous Waste. Reprinted in: Land Disposal of Hazardous
VWaste--Procesdings from the Ninth Annual Research Symposium (Vashxn;:on D.C.:
U.S. EPA, EPA-600/9-83-018, September 1983), p. 390.

' JRB Associates, Handbook: Remedial Action at Hazardous Waste

Dispossl Sites (Washington, D.C.: U.S. EPA, EPA-625/6-82-006, June 1982),
p. 122.

Ty
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Question. Could you supply the Committee with EPA’s best estimate of the total
volume of hazardous wastes disposed in 1983 by various disposal methods on both a

- . wet and dry weight basis?

Answer. The Agency has figures for 1981. The Biennial Reports for 1983 will be

available in several months.
The amounts for 1981, in million metric tons, are:

Do s "o

injection wells 320 016

Disposal surface impoundments 190 .095 - 0.57
Landfills 30 3-16
Land treatment 4 008 - .02
Other (including ocean disposal) 0 ?

Question. One of the flaws of the current Superfund tax on chemical feedstocks
has been its concentration on the chemical industry. Do you have any information
on how the incidence of a waste end tax, which would apply to anyone who disposes
of hazardous wastes, would differ from the current chemical feedstock tax?

Answer. Preliminary information available to the Agencr indicates that chemical
manufacturing and related industries currently pay virtually 100% of the feedstock
tax. If a waste-end tax were enacted, our information indicates that this same indus- *
trial sector (although not necessarily the same companies) might pay approximately
50% of the tax. The remainder would be absorbed by other industrial interests.

Note to Lee Thomas, September 20, 1984

From: Vic Kimm.
Subject: Senator Bentsen’s request for Draft Report on Class I Wells.

Tom Ingersoll of your office transmitted Senator Bentsen’s request this morning.
The draft report on Class I hazardous waste injection wells is not available yet; how-
ever we have a draft of a paper summarizing the results of*the study. We are imppy
to share this draft with Senator Bentsen.

AN IN-DEPTH SURVEY AND AsSesSMENT OF DeEp INJEcTION WELLS Usep To Dispose
or Hazarpous WaASTE

PRELIMINARY FINDINGS

\
In 1981, the Office of Solid Waste of the U.S. Environmental Protection Agency
(EPA) conducted a survey of hazardous wastes management practices by sending
uestionnaires to owners and operators of facilities who had notified the Agency
that they handled hazardous wastes, pursuant to notification requirements under
the Resource Conservation and Recovery Act (RCRA). This survey identified 78 haz-
ardous waste injection facilities used to dispose of an estimated 7.3 billion gallons of
waste in that year. At the same time, in early 1983, several bills wero introduced in
Congress that would have mandated an EP studK of all wells used to dispose of
gazardous waste, and questions were raised about the extent and safety of the prac-
ce.

In the Summer of 1983, the Office of Drinking Water (ODW) responded to these
concerns by conducting a survey and assessment of hazardous waste injection prac-
tices. In order to obtain a comprehensive inventory of all wells used to haz-
ardous wastes, onal EPA offices were provided with a questionnaire, which was
either transmitted to the States or answered by the Regional staff with the help of a
contractor. At the same time, in August and September of 1983, personnel from
EPA headquarters, Regions and States jointly visited 20 hazardous waste disposal
facilities, believed to include hazardous waste injection wells and chosen to repre-
sent a crosssection of geographic areas, wastes characteristics and type of oper-
ations. Hazardous wastes were, in fact, injected at only 17 of these facilities, which
accounted for a total of 63 wells. The waste streams injected at the other three fa-
cilities were not hazardous.



107

The questionnaire devised by ODW listed data elements regarding owner/opera-
tor identification, operational status, geology of injection and confining formations,
hydrogeology, well design and construction, operation, testing and monitoring, in-
spection and surveillance, permit status and limitations. This questionnaire was
filled out on site and the information verified to the greatest extent possible for the
17 facilities where site visits were made. For all other wells the questionnaires were
filled using data available in State files.

The results of the study, which are now being analyzed and verified, will be pub-
lished early next year. This paper discusses some of the preliminary findings as
they pertain to the number, age, distribution, and general characteristics of injec-
tion wells used to inject hazardous wastes. It also briefly reviews the regulator’y
framework under which hazardous waste lnjection wells are operating and ODW'’s
position on injection wells. :

QGeneral information

The inventory revealed that there were, as of October 1983, 188 active Class I haz-
ardous waste injection wells (Class I HW wells) distributed among 102 facilities.
Active wells are those that received waste at some time during 1983, either on a
oon(t’iiniuous or intermittent basis as well as stand-by or back-up wells in operational
condition.

Class I wells are defined in the Agency’s Underground Injection Control (UIC) reg-
ulations, as wells used to inject wastes below all underground sources of drinking
water (USDW), i.e. all aquifers in which the water contains less than 10,000 mg/
total dissolved solids. Class I wells represent only a small proportion of the wells
used to dispose of waste. The vast majority of disposal wells are in fact used to dis-
rose of oil field brines. EPA’s inventory shows that 5,399 of these wells are current-
y active in Texas alone. In contrast there are only 649 Class I wells in the invento-
ry and approximately 756% of these are used to inject wastes that are not defined as
hazardous under RCRA.

More than 90% of the Class I HW wells are ‘“on-site” wells, that is, they are
owned and operated by the waste generator. Only 10% of the wells are commercial-
ly operated facilities that collect a service fee for the disposal of a variety of wastes.

ese are usually referred to as “off-site” wells, and active ones are located in Lou-
isiana, Ohio, Oklahoma and Texas.

Wells used to inject hazardous wastes are concentrated in a few areas of the coun-
try (Figure 1). A vast majority of the wells are located along the Gulf Coast and
near the Great Lakes. Louisiana and Texas alone account for 62% of the wells,

Other States with sizeable numbers of HW wells are Michigan, Indiana, Ohio, Illi- . -

nois and Oklahoma. In general, the wells are located in areas of oil and gas produc- ’
tion where data on deep formations are readily available.

The majority of the wells active today were drilled in the mid-1960s to the mid
19708 (Fl%:re 2). There was a peak in start-up of injection wells in 1973, 1974, and
1975, probably as a result of the implementation of the Clean Water Act which es-
tablished stringent pollution control requirements for discharges to surface waters.
The enactment of RCRA, on the other hand does not seem to have had an effect so
far on the well population. This may be due to the fact that for approximately two
years, between the effective date of the RCRA regulations (August, 1980) and the
time the first UIC programs in States were approved (January, 1982), HW injection
wells were in a regulatory limbo, with construction of new wells prohibited under
RCRA (because no HW facilities would be constructed without a federally-approved
permit) and the permitting requirements devised under UIC not in force until State
programs were specifically approved.! The fact that some wells were constructed
during that period may be due to lag time between permit issuance and start of con-
struction.

—ﬁ_—

! EPA did promulgate under the authority of RCRA, 40 CFR Part 267 which would have al-
lowed Regional Administrators to issue temporary RCRA permits to injection wells. These provi-
sions were never used.

39-919 0 - 85 - 8
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Verified data available on 124 Class I HW wells show that 7.54 billion gallons of
hazardous waste were injected in 1983 in those wells. In addition, we have verified
average ir}iection rate data for 43 wells which would account for an additional 8.36
billion gallons of hazardous waste assuming constant injection. The biggest user of
HW Class I wells is the chemical industry (Figure 3). Manufacturers of organic
chemicals account for 43 percent of the injected wastes, while the petroleum refin-
ing and petrochemical industires account for 20% of injected volume. Twenty-eight
percent of the injected wastes are generated by other chemical manufacturers. Only
four percent of the total volume of injected waste is handled by commercial (off-site)
waste disposers.

Well design and construction \

The inventory revealed that Class I HW wells are in fact, deep injection wells
(Figure 4). With a few exceptions these wells are completed below 2,000 ft. the aver-
age depth of all wells is approximately 4,000 feet. The deeper wells are found in
Texas and Mississippi where the depth usually exceed 4,600 feet.

The study found that all HW injection wells are constructed with redundant pro-
tective features (Figure 5). All the wells are constructed with at least two strings of
casings. The surface casing extends below the base of 10,000 mg/1 TDS water in
57% of the wells, is usually carbon steel and is cemented back to the surface. The
long string casing extends from the surface to the injection zone and is cemented all
the way to the surface in 74% of the wells. In the other wells above the injection
zone along fresh-water bearing strata. It is usually carbon steel although other ma-
terials such as stainless steel, special alloys and fiberglass were also encountered. In
addition, thirty five percent of the wells have an intermediate string of casin(gls. In
all cases injection is through a tubing. The typical injection tubing is 5.5 in. in diam-
eter and is carbon stéel. Thirteen sercent of the wells had fiberglass tubing, 10%
fibercast and 5% stainless steel. In 93% of the wells the tubing is set on a packer at
or near the injection zone, the other wells use a fluid seal to prevent upward move-
ment of fluids in the tubing/casing annulus. It would take a simultaneous failure of
at least two of these elements for the injected wastes to reach the environment.
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Hydrogeologic setting

A vast majority of the Class I HW injection wells (71%) are completed in sand and
sandstones formations, 15% are completed in carbonate formations (porous lime-
stones or dolomites) and the remainder in shaley sandstones. Most of the confining
zones are composed of shales (66%), followed by shaley sandstones (14%), and shaley
limestones (12%). Other examples of reported confining zones are silt, clay and mas-
sive dolomites.

In the Great Lakes Area, the disposal zone is usually the Mount Simon formation,
a 600 to 700 foot thick sandstone found at approximately 3,000 feet of depth. Confin-
ing beds of limestone, dolomite and siltstone approximately 1,300 feet thick separate
the Mount Simon from the base of 10,000 mg/1 TDS water. In Texas and Louisiana,
the injection zones are typically unconsolidated sediments of tertiary age and are .
more than 4,000 feet deep. They are separated from the base of fresh water by one
to two thousand feet of shales and shaley sandstones.

The data show that in most instances there is good separation between the iIHOO'
tion zone and the base of 10,000 mg/1 TDS water (Figure 6). In approximately fifty

_percent of the cases this distance is more than 2,600 feet. There is of course greater

separation from the base of 3,000 mg/1 TDS water, the outer limit of water usually
considered useable as a source of drinking water. This distance is greater than 3,500
feet in approximately 70% of the wells in the inventory.
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Well operation

It was difficult to characterize the tysee of wastes injected in” HW Class I wells,
because they are usually mixtures of individual wastes streams and are diversified.
Furthermore, the data available in State files on this subject were often sketchy.
Better data were obtained during the site visits. Approximately 70% of the injected
streams at these facilities were acidic, with hydrochloric acid the most common
component. Generally, wastes streams are treated and blended prior to injection.
The mast common treatments were sedimentation, disinfection, filtration, oil and
removal, neutralization and dilution.

All injection wells have a limitation on the injection pressure. This limitation is
in ali cases set below the fracture ’pressure of the receiving formation, and is usually
calculated based on a hydraulic fracture gradient. Twenty percent of the wells in
the inventory injected waste by gravity flow.

All operators monitor injection pressure, flow rate and cumulative volumes in
most cases using continuous monitoring devices. In approximately 90% of the wells
the tubing-casing annulus is filled with fluid upon which positive pressure is ap-
plied. The %essure is monitored continuously to detect leaks in the tubingcasinga
or packer. The majority of the assessed facilities had an automatic shut-off system
that is activated whenever one of the monitored parameters reaches a given level.

The data show that wells are extensively tested prior to being put in operation in
order to ascertain the mechanical intefrity of the well. The integrity of the tubular
goods was tested by pressure tests, cal g:r logs or radioactive tracer surveys. In all
the sites visited a test such as cement bond, velocity or temperature logs had been
run to confirm the soundness of the cementing job. The review of State files re-
vealed that similar tests had been run in most of the wells in the inventory. In addi-
tion, all but a few of the assessed facilities have implemented corrosion control
methods in order to preserve the integrity of the well materials. These include use
of corrosion resistant materials and addition of corrosion-inhibiting fluid to the an-
nulus. Two of the facilities visited have installed systems whereby samples of well
materials are exposed to the waste stream in a loop accessible from the surface. The
well materials are weight-tested at regular intervals to give early warning of corro-
sion. The UIC re%':llations also require periodic testing of mechanical in ty
during the life of the well. This practice is already in place in most of the facilities
assessed, with some facilities running yearly tests. The assessment confirmed
ODW'’s belief that mechanical integrity testing is a most valuable tool in ensuring
protection of underground sources of drinking water. In two cases where the casing
was deteriorating, these tests demonstrated the need for well repair before any
fresh water had been affected.

Regulatory framework

Class I HW injection wells, like all other injection wells are subject to the require-
ments of the UIC re%ﬂations promulgated under the Safe Drinking Water Act, and
administered either by States or by EPA. When a UIC program is promulgated or
adopted in a State all existing Class I wells must be repermitted, in accordance with
the Federal requirements. Most of the Class I HW wells are located in States that
have received rrimacy. In those States owners/operaters of existing wells must
submit a permit application within 4 years of the effective date of the program.
(This period is shortened to 6 months for off-site wells). Two of these states, Texas
and Louisiana, which account for the majority of the HW Class I wells were amon
the first to receive primacy (Texas in January 1982, and Louisiana in April 198
and have issued permits that meet the Federal requirements to 41 wells. Most of the
other States have put Class I HW wells at the top of their priority list and will
review existing wells within the first two years of the program. EPA has direct ju-
risdiction over 13 facilities in Michigan, Indiana and Kentucky for a total of 21 ex-
isting wells. In these States, the regulations ret}l‘:ire that owner/operators of exist-
ing wells submit permit appiications during the first year of the sr am, and plans
are to review these applications on an expeditated schedule. In addition, Class I HW
wells are by statute subject to regulations under RCRA. A UIC permit issued by
EPA or a primacy State is deemed to be a permit by rule under RCRA, but only
applies from the wellthead down. Any surface facilities associated with the well must
be permitted under RCRA.

Conclusions

One of the conclusions of the survey is that, even though the UIC grogram is only
now being implemented across the board, most of the Federal UIC requirements
were by-and-large already applied by the states where Class I HW wells are located.
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The practice of usix:f injection wells to dis of waste started in the oil fields in
the 1930s and is considered an environmentally desirable method for disposing of oil
field brines and other waste fluids resulting from oil and gas production. Injection of
industrial waste started in the late fifties and so far has proven a reliable method
for disposing of certain wastes. Recent studies by the National Research Council,
the General Accounting Office and the Office of Technology and Assessment have
all cited waste injection as an inherently better technology than other methods of
land dis of wastes. Only one Class I well is associated with a site on the Nation-
al Priority List of Superfund sites. Injection at this particular site stopped in the
early 708 and examination of the data indicates that the well would not have been
in compliance with the current UIC requirements. There have been other problems
associated with injection wells, but none that have led to contamination of

water. All of the problems occurred before the UIC regulations were in place an
could have been avoided if the UIC requirements had been met. They can be tied to
gpro r siting, excessive injection pressures, and lagk of monitoring for mechanical

ty. .

As wz review the results of the Study and gather more information on how injec-
tion wells are currently operating, we may generate additional guidance and if ap-
propriate added regulatory requirements. The assessment has shown us that some
operators and States already go beyond the minimum standards of the UIC regula-
tions and we will want to ensure that best technology is applied for all HW injection

wells.

What we have seen 8o far leads us to believe that while on wells are not a
panacea, when properly sited, operated and monitored, and for the types of wastes
that lend themselves to the technology, they can be an environmentally sound
method of disposal. We also believe that injection wells must be examined on a case-
by-case basis, since the interaction between the hydrogeologic setting, construction
material and type of waste injected must always be considered in making a determi-

nation of the adequacy of the technology.

The CHAIRMAN. Obviously, we are going to move as quickly as we
can, as I have indicated. And we hope someone representing EPA
and Treasury will be available on Friday morning when we have
another series of witnesses. :

Senator DANFORTH. Can I ask one question?

The CHAIRMAN. Yes.

Senator DANFORTH. Mr. Rollyson, there has been some discussion
of using a surtax on the major industrial corporations as a method
of raising the necessa.ri funds while spreading the burden more
fairly than the feed-stock tax. Has the administration given this al-
ternative any thought?

Mr. RoLLYsON. We have only recently heard about this proposal.
But our initial reaction, I think, is unfavorable. I think a point that
I made to Senator Bentsen earlier is that if you are seeking to
broaden the base, a surtax on corporate income or some sort of tax
on gross receipts of corporate income picks rather arbitrarily to
‘mpose that broader tax on those corporate taxpayers. If the goal is
to significantly broaden the base, it would be simpler and, I think,
more fair to simply take that money out of general revenues.

Senator DANFORTH. It could be administered, thovh, right?

Mr. RoLLysON. Oh, yes, it could be administered. Yes.

Senator DANFORTH. Just, in other words, in gour view the ques-
tion is one of equity rather than administration

Mr. RoLLysoN. That's correct.

The CHAIRMAN. Senator Long.

Senator LoNG. To me this is an environmental problem, and I
can’t look upon this as being the onlly environmental problem we
have to contend with. For example, I look at the acid-rain problem.
I have heard some of the arguments by those who are concerned
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that they don't want their industries to be taxed in their States to
do whatever some of us might think would clean up the acid rain.

They make the point that if we put a very heavy tax on them,
they are just going to.go out of business and they are not going to
be able to do what we had hoped for them to do because they are
not in a very favorable shape financially. So I find myself thinking
if we are going to do about acid rain what we have to do, we may
have to do it with general reébenues.

I'm not talking about just doing it out of the deficit. I mean,
again, just raise taxes from whatever source we can best raise it
from and carry the burden. And that could be ax:iything. It could be
an income tax. It conld be a sales tax. It could be just anything
that the good Lord might look favorably upon at that particular
moment. [Laughter.]

Senator MiTcHELL. More religion and politics. [Laughter.]

Senator LoNG. And I find myself thinking—don’t we often times
think about taxing the beneficiary? Not taxing the person who
theoretically caused the problem, but taxing the people who benefit
from having the problem addressed. A lot of people who caused
these dumps, and these waste sites, and are no longer there, and no
longer in business.

ight it not be that we are going to have to salvage the environ-
mental problem by looking to the overall tax burden to support
whatever is necessary to carry out an overall Government policy.

I would like for you to say it for the record. I see you nodding.

Mr. RoLLysoN. I agree. I think that is what we have been discuss-
ing in large measure here today. That this is a benefit to the socie-
ty at large. It would nice if we were able adequately to target the
tax to the abusers, to those who create the problem. That is very
difficult to do both from a practical standpoint, and, I think, from a
pure knowledge standpoint. We don’t know what all the hazardous
chemicals in the world are. And we don’t know who produces them.
And we don’t know what the long-term effects are. But I think
fhere is much to be said for viewing this as a larger societal prob-
em. :

Senator LoNGg. Thank you, very much.

Senator BoreN. Mr. Chairman, if I could just follow up briefly on
what Senator Long just said. And I apologize if this has already
been asked. Have you done a study in terms of the regional im-
})acts of the costs, the per capita impact of the costs, in terms of the
ormula now in the bill and the way the money would be raised? I
think Senator Long raises a very good question. He makes a point
in terms of acid rain where we want to try to avoid unfair regional
impacts. And that the costs and the benefits of this program the
way it is now devised, may be very unequally spread. And we cer-
tainly see that in the southwest, for example, where it appears that
a heavy concentration of the cost would be. Have you run any fig-
ures on per capita tax burden by State at all?

Mr. RoLLysoN. No, we haven’t, Senator.

Senator BoreN. Would that be possible to do?

Mr. RorLysoN. Under which assumptions? Under the H.R. 5640

assumptions?
Senator BoreN. Well, maybe look at both alternatives and see.
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Mr. RoLLysoN. We would have to look at the assumptions and
then we could come up with something.

Senator BoreN. I think that would be very helpful to us in terms
of determining equity if we have that kind of information available
to us.

The CHAIRMAN. Could I just interrupt? We are going to have
other witnesses, and we have a vote starting at noon.

We hope to complete everything by then, but we may not be able
to do that obviously.

I think I will start with the next panel, and then we can maybe
vote and come right back.

I would like to raise one other question. Yesterday in discussing
with Senator Mitchell and Senator Cohen after certain amend-
ments were adopted with respect to the footwear industry—we
were asked if we could again request another ITC study. Now I
have addressed the letter to the ITC, but I understand that it
would be better to have a resolution. I understand Senator Mitchell
has such a resolution.

Senator MircHELL. I do, Mr. Chairman. This would simply call
upon the ITC to conduct another investigation of imports in the
footwear industry, which now may be reaching close to 80 percent
of the domesti¢ market. It would call for the investigation to com-
mence on or about November 1.

Senator Long. Mr. Chairman, when we go over to vote——

The CHAIRMAN. Is there any objection to that resolution?

Senator DANFORTH. I'd like to comment on it.

Senator LoNG. I'm not involved in the resolution. I just want to
make a statement about what is on the floor.

I will be involved in the vote that occurs on the floor s I can’t
come right back immediately, and I would like to hear the wit-
nesses of the next panel. I wonder if the Chair could name a time
certain to come back, give us enough time to get that vote behind
us, and se¢ what happens immediately thereafter. If it is in the
power of this Senator, I will be here. The usual course is that when
you break and come back at noon, you have very few troops. But I
will be here provided I'm not tied down on the floor.

I wonder if the Chair could just give us a time certain to resume
the hearing.

The CHAIRMAN. I think all the witnesses are from DC. Is that
correct? Are you all available this afternoon? Your meters are run-
ning and all that? [Laughter.]

Senator LoNG. I think they are all being paid, everyone of them.
Probably by the hour.

The CHAIRMAN. Probably like to stay all day. [Laughter.]

I have to run down and make a little speech. It won’t amount to
much. [Laughter.) |

And I can’t take the money. Two-thirty, is that all right?

Senator Long. That will be fine. :

The CHAIRMAN. We will not ask that panel to start. I think Sena-
tor Long has a big interest in the pendihg matter, which is TV in
the Senate. And he has an interest in not having TV in the Senate.
So you want to be there for that.

uld we take care of the resolution?
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Senator DANFORTH. Mr. Chairman, yes. I think that the resolu-
tion is fine. I think that the effect of the resolution is in direct pro-
portion to whether or not we are going to get the trade bill enacted
into law. To ask the ITC to reopen the footwear case and to get a
successful conclusion of that reopening is very closely tied to
whether we give them a new legal basis for reaching their conclu-
sion. The amendment that was offered on the floor would do that.
Senator Mitchell was a leading author of that amendment. But we
have to pass that trade bill. And I think unless we pass that trade
bill, I'm concerned that the ITC reopening the case may be a dry
run.

The CHAIRMAN. I think that's obvious. If we don’t pass the bill,
I'm not certain I would suggest the ITC disregard the resolution.
But can we pass the resolution?

Senator LoNG. Mr. Chairman, let me just say that this is not just
a minor matter here. It is a significant resolution. I think it's
worthy and I think it's fair and I think the footwear industry de-
serves this consideration and I will vote for it. I don't think it’s a
minor matter. ,

The CHAIRMAN. It isn’t minor in that sense. So without objection,
the resolution is agreed to. And what we will do is send a letter to
the ITC, a resolution to be signed by Senator Long and myself.

Thank you very much.

Senator MircHeLL. Thank you.

The CHAIRMAN. If anybody has additional questions of the two
witnesses, we can do that until noon.

Senator MiTcHELL. I just wanted to say this. Senator Symms re-
ferred to my remarks to Mr. Thomas, and I wanted to make clear
that my remarks about lack of administration effort were in the
context of the victim compensation provision. And as Mr. Thomas
knows, I have said privately and publicly to him that I think he
has done a good job in getting this program, the cleanup aspect of
the program, moving. And I want to make clear there is no misun-
derstanding on that.

The CHAIRMAN. Is there anything else either witness has to offer
without being asked a question? [(Laughter.)

I wouldn’t recommend it. [Laughter.]

All right. We will be back at 2:30.

[Whereupon, at 11:56 a.m., the hearing was recessed and sched-
uled to reconvene at 2:30 p.m.)

AFTERNOON SESSION

_The CHAIRMAN. Let me call the next panel. And as I do, I think
Senator Roth would like to introduce one of the members of the
next panel.

Senator RotH. Thank you, Mr. Chairman

I am very pleased to see as a member of the panel representin%
Chemical Manufacturers Association. And please would the pane
come forward.

The CHAIRMAN. In addition to the one that Bill is introducing, we
have: Dr. Harvey Alter; Urvan Sternfele; Ed Merrigan, Suellen Pir-

ages.



121

Senator RotH. That'’s pretty good for us, Bob. In any event, I'm
delighted to see Bob Forney, an old friend and community leader of
Delaware. He is currently serving as an executive vice president of
Du Pont Co., a small chemical company headquartered in Wilming-
ton, DE. Bob is a very thoughtful, able business executor. And as I
have already indicated, a eommunitg' leader involved in many prob-
lems and charitable works in the State of Delaware. So I want to
personally welcome you here, Bob.

Mr. ForNEY. Thank you.

The CHAIRMAN. And unless there is some objection, we will pro-
ceed in the way the witnesses have been called. Mr. Forney, you
are the leadoff witness. And if I could ask the witnesses to summa-
rize their major statements, they will be included in the record.
That will give us some time for questions.

STATEMENT OF ROBERT FORNEY, SENIOR VICE PRESIDENT, E.I.
DU PONT DE NEMOURS & CO., WILMINGTON, DE, ON BEHALF
OF CHEMICAL MANUFACTURERS ASSOCIATION, WASHINGTON,

DC

Mr. Fe NEY. Thank you, Mr. Chairman.

As my good friend, Senator Roth, said, I'm Robert Forney from
Du Pont, and I'm speaking today for the Chemical Manufacturers
Association.

We believe the su{)erfund program should proceed with an in-
creased funding level for another 5 years. But—and I will make
just three points.

The funding should be consistent with annual EPA spendin
needs estimated by EPA at somewhere between $850 million an
$1 billion. Cleanup from these funds, plus industry financed clean-
up that don’t need Superfund moneys at all, will enable rapid, effi-
cient progress on these site disposal problems.

Second, the increased funding must come from a broader tax
base. Our members now pay virtually all the Superfund taxes,
while many other industries have contributed to the disposal of
waste of Superfund sites. We will suffer severe economic impact if
we continue to be essentially the only source of higher funding
levels as in the House bill.

The massive and wholy inequitable taxes of that bill will severe-
ly disadvantage us opposite our foreign competitors, and worsen an
already deteriorating trade balance.

Third, this committee should reject proFosals which would divert
superfund from its cleanup goals; particularly, the proposal to fund
a trial national health insurance program.

I have limited my summary to one minute, and would be glad,
then, to respond later to questions, Mr. Chairman.

The CHAIRMAN. Thank you very much. If we can just hear the
entire panel.

(The prepared written statement of Mr. Forney follows:]
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The Chemical Manufacturers Association is a nonprofit trade
association whose member companies represent more than 90 percent
of the productive capacity for basic industrial chemicals in this
country. In several appearances before both House and Senate
committees since November of 1983, we have stressed both our
strong support for an effective naéional program to clean up
problem waste sites, and our commitment to play a cooperative and
constructive role in the process leading to Superfund reauthori-
gation. We are pleased to return to Congress to present our
vicw; on the appropriate way to reauthorize Superfund,

In our previous statements, we have testified that Congress
should reauthorize Superfund by (1) determining realistically
what EPA's annual funding needs will be, and providing for such
levels; (2) deriving these funds from a more broadly based
mechanism than the tax structure of the curreat law; (3) provid-
ing this funding for a five-year period so the needs can be
reexamined; and (4) re-enacting the current law unchanged in all
other respects.

In light of this Committee's jurisdiction, in this statement
we will emphasize the crucia; taxing and funding issues. In
this Committee's notice of September 7, 1984 announcing this
hearing, the Committee announced its "particular interest” in
exploring the proper size of the Superfund and the “"impact that
tapping particular revsnue sources would have on affected
industries.” As our industry is by far the most affected under
the current law and under other proposals now pending in
Congress, we believe that our views should be of particular
interest to the Committee.

39-919 0 - 85 - 9
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We will stress in this statement our strong objections to
the funding levels and mechanisns contained in H.R. 5640, the
Superfund reauthorization proposal which passed the House on
August 10, 19684, and which has been referred to this Committee.
(8imilar funding levels are contained in a bill introduced by
Senators Bradley and Lautenberg on August 10, 1984 (8. 2959) and
our objections are accordingly directed to that bill as well.)

As this Committee stated in its September 7 notice:

(T)here has been considerable evidence that the haste

with which the House acted required sudden, and not

necessarily well-informed, decisions on many of these
{funding) questions. In our Committee we want to avoid

mistakes the House may have made and determine h%! best
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sensible manner. asis added. _

We congratulate this Committee on its resolve to develop its
own approach to funding levels and taxing mechanisms, and we
encourage the Committee to reject outright the provisions of H.R.
5640. The funding provisions of H.R. 5640 simply meet none of
this Conmittee's tests for "fairness, efficienoy, 6r sensibil-
ity.”

Pirst and foremost, H.R. 5640 goes far beyond what is needed
to reauthorize Superfund for the next five years. Estimates
based on EPA's data and more recent EPA testimony before House
and Senate Committees show that EPA can effectively use a maximum
of $850 million to $1 billion per year for the next five years.
Despite this data and testimony, H.R. 5640 would raise well over
$§2 billion per year in taxes. 8Second, H.R. 5640 would continue
reliance on the unfair petrochemical industry "feedstock" taxes
as the primary source of funding, and at the much higher taxing
levels proposed, greatly magnify the problems of that narrow-
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based approach. Such dramatic tax increases would have a severe
adverse economic impact on narrow segments of our industry.
Third, H.R. 5640 fails to include a national waste disposal tax
to broaden the base of the funding, even though H.R. 5640
declares in its section on "Findings and Objectives®™ that it is
*necessary” to enact such a tax. (§3(8) of H.R. 5640).

Moreover, in light of EPA's data and testimony, this
Committee should also reject the funding proposals contained in
8. 2892, recently reported by Senator Stafford's Committee.
While the funding levels of §. 2892 are lower than those of H.R.
5640, they are still far in excess of EPA needs and the§.§111
have similar unfair and unnecessary adverse impacts on a narrow
segment of\lndustry. ' "

In Part I of this Statement, we will point out the serious
adverse economic impact of taxing a narrow segment of the
industry at unnecessarily high levels. 1In Part II, we will
discuss the appropriate annuul funding levels for Superfund
reauthorization. 1In Part III, we will present our proposal for '
funding mechanisms to attain these annual levels. In Part IV, we
will describe in some detail our proposal for a workable and
effective national waste disposal tax. In Part V, we will
describe the problems we have with several of the non=-funding
elements of H.R., 5640 (and its companion, the Bradley-lLautenberq
Bill, 8. 2959), and with several of the non-funding elements of
8. 2892 (the Bill recently reported by the Senate Environment and

Public Works Committee).
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I, Economic Impact on the Chemical Industry
Under the Superfund law which will expire next year, 878 of

the funding comes from special industry taxes designed to raise
approximately $307 million per year. These taxes are imposed on
organic and inorganic chemicals and crude oil, and are commonly
referred to as "feedstock" taxes.

The feedstock approach as now designed and operated is
extremely narrow-based. In fact, CMA's members pay virtually all
of the Superfund feedstock tax collections. And even within the
chemical industry the tax burden is distributed in a distorted
fashion., Only 12 conpaniba pay almost 70 percent of the feed-
stock taxes collected on petrochemicals. Yet it has been
Industrial America -- not just a few petrochemical companies -~
which has disposed of the wastes being cleaned up under Super-~
fund. At the multi-party sites EPA is now addressing, we
continually see large shares of waste from companies in the elec-
tronics, auto, aircraft, steel, and other basic manufacturing
industries.

With our chemical industry tax and liability payments of the
last four years, with the increased taxes we are willing to pay
under our proposal in Part III of this Statement, and with the
liability payments that are certain to continue into the future,
we hope Congress recogniszes that our industry is paying dearly
for the Superfund program, However, we must emphasize that
trying to raise taxes at much higher annual rates from our
industry will have significant adverse effects on our industry

and have spillover effects on the economy as a whole.
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A. Changes in Economic Condition of the Chemical Industr
Since 1980

Since the Superfund feedstock tax was passed in 1980, there
have been significant changes in economic and competitive
conditions for the chemical industry. The petrochemical sector,
which bears the burden of the feedstock tax, has been especially
hard hit during this period. For example, the petrochemical
sector's 1983 sales were only 85% of the 1980 level on which the
current feedstock tax was originally based. This sector lost
approximately $400 million in 1982 and was barely at the break-
even level in 1983. Chemical employment has dropped by 50,000
from 1979 to 1983, and 43,000 of these job losses camé from the
petrochemical sector.

' Primary petrochemicals and their derivatives have contribut-
ed significantly to exports and to about half of the very
favorable chemical trade balance. However, the positive chemical
trade balance has declined from $15 billion in 1980 to $10.6
billion in 1983, a decrease of 29%. Moreovoi. the decline
appears to be accelerating: the 1983 trade balance was $2
billion below 1982, a drop of 16% in one year.

The serious problem of our industry's deteriorating trade
balance is being caused by both declining exports and increasing
imports, and an increase in the Superfund feedstock tax will only
worsen these problems. During the 1980-1983 period, exports
declined from $24.4 billion to $22.7, a drop that contributed
$1.7 billion of the $4.4 billion trade balance reduction.

Because of the ready transportability of chemicals, world markets
for chemicals are highly competitive. Profit margins are
razox-thin., The strengthening of the dollar during the '80-'83
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period has certainly been one factor limiting exports. But we
are also being hurt in world markets because the products we
export must compete against those of foreign producers who do not
have to pay the Superfund tax. The Superfund tax hits petro-
cheaical raw materials the hardest, and these are the building
blocks eventually needed to make most other chemical products,
including derivative products which are exported.

Poreign chemical imports into the United States also are
increasing at a very steep rate. During the 1980-1983 period
imports grew from $9.4 billion to 815.1 billion, an increase of
298, Here again we are being hurt by the Superfund tax. We must
compete against imports from untaxed foreign producers. Imported
downstream derivative chemical products, which are made from non-
taxed foreign raw materials, do not have the feedstock tax built
into their price structure.

During the 1980-1983 period, U.8. exports of chemicals to
Burope dropped by $0.9 billion and imports from Europe increased
by $1.2 billion. European producers do not pay a Superfund tax.
Their exports into highly competitive world markets are booming.
Last year Buropean chemical exports expanded by 30%. European
imports declined 208, a good part of this hurting U.8. producers.
The net result was that Europe's chemical trade balance in 1983
grew by 158, At the same time, the U.8. chemical trade balance
dropped’ by 16%.

These alarming trends in chemical exports and imports are
continuing in 1984, Based on data for the first four months of
this year, we expect that the decline in the net balance for 1984
will again exceed $1 billion. The continuing decline in chemical
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trade is robbing the chemical industry of the growth it would
otherwise be enjoying, with all the attendﬁnt benefits to employ-
ment and local economies throughout the U.S. Moreover, we are
just beginning to feel competition from new low-cost producers in
the Middle Bast and expect to feel the full impact of this new
competition in the second half of this decade.

Given this outlook, the sizeable decline in trade that has
been occurring since 1980, and the razor-thin profit margins that
exist, it should be clear that increasing the Superfund feedstock
tax is the wrong thing to do if the U.S. chemical industry is to
remain competitive in world markets.

B. lImpact of Increased Feedstock Tax in H.R. 5640

The proposed feedstock tax increase in H.R, 5640 ignores the
depressed state of the major primary petrochemical tax base and
the negative economic impact of dramatic increases in primary
petrochemical tax rates. Under H.R. 5640, inorganic chemical tax
rates are raised over six times, and petrochemical rates are more
than tripled. The petroleum tax is increased to 13 times the
CERCLA rate. With the required indexing of taxes to the infla-
tion rate, the actual cost of H.R. 5640 could exceed $12 billion
rathexr than. the $10.2 billion estimated by the House Ways and
Means Committee. FPurther, the ultimate tax rates as a percent of
selling price would exceed the median margin of U.8. companies
manufacturing the taxed chemicals.,

A study prepared for CMA by D&Witt and Company reports on
the adverse economic impact that Superfund taxes could ﬁave on
the primary petrochemical industry and its ability to provide the

projected tax revenue. This assessment, combined with
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petrochemical man-power relationships developed by Arthur D.
Little, leads to the following conclusions:

hd Feedstock taxes are not borne by foreign competi~ .
tion and the result will be losses in both export
and domestic markets, ‘

. The margin between primary gotxochonical costs and
prices is 1nadeguate to fully cover operating
costs for a typical petrochemical plant today and
does not provide the incentive for new plant
investment and job creation in the future.

. Excessive Superfund taxes would eliminate or
jeopardize an additional 30,000 jobs in the
petrochemical industry and can cause 1 million
jobs in downstream dependent industries to rely
upon foreign petrochemicals.

Just last week, Congress' Office of Technology Assessment
(OTA) isued a statement confirming the harsh economic impact of
H.R, 5640 on our industry. (OTA Statement for the Hearing Record
before Senate Committee on Environment and Public Works,
September 10, 1984). OTA warned that the "greatly increased
rates" of feedstock taxation in H.R. 5640 pose a "definite risk
of having significant negative impacts®™ on our industry. (OTA
Statenment, page 5). Specifically citing prior CMA testimony,
which made the same economic impact boints we made above in this
Part, OTA found that "the fears of industry of such impacts

appear well founded.® (OTA Statement, Page 5).
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II. Appropriate Annual Funding Levels

The harih economic consequences and the major tax increases
of H.R. 5640 and 8. 2892 are unnecessary. As we explain in Part
II{(C) below, EPA spending needs over the next five years will be
approximately $850 million to $1 billion per year, and industry
taxes of $614 million dollars per year will be adequate to
support these needs. Yet H.,R, 5640 would raise well ovef
§2 billion per year in taxes and S§. 2892 would raise $1.5 billion
per year in taxes.

With such substantial economic consequences involved, we
urge the Committee to pursue this matter thoughtfully and fairly,
We will outline below the key factors the Committee should
consider in deciding appropriate funding levels, and will
describe a process for determining such levels. Our essential
points are: (A) funding should be approached on the basis of
EPA's annual spending needs; and (B) at a great number of sites,
part or all of the cleanup costs will come from private parties
through the liability scheme of the statute. These considera-
tions were apparently ignored in the development of H.R. 5640,
and 8., 2892,

A. Need to Determine EPA's Annual Spending Needs

Any projections as to the total national funding needs for
the future can be based only on the to;;hest speculation at this
time. EPA's current estimates can only project between 1400 and
2200 as the number of sites that will eventuglly be placed on the
National Priorities'nist. Thus, the most critical component to

arriving at a total funding needs projection -~ the number of

~~
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sites to be addressed -- cannot even be narrowed within a
reasonable variability factor.

Funding should accordingly be approached on the best esti-
mates of EPA's annual lpending.noods for the next five years.
Under this five-year approach -- which is the tina-tréno Congress
originally chose in enacting Superfund -- Congress may re-examine
the funding needs question in the future with more complete
information.

An annual funding approach based upon annual spending needs
makes sense, Each site requires a phased approach of careful
study, planning, engineering, and construction. Thus, in any
given annual period, EPA personnel -- even with additional
resources -- can be expected to process a ginito number of
assessments, investigations, studies, design contracts, and
construction contracts. And only as these projects are processed
will the need arise to obligate and expend funds.

Moreover, such an approach is fair. BEspecially when funds
are being raised from taxes on a narrow segment of the economy,
it would be unjust to force tax payuonés from that segment sub-
stantially earlier than the funds are needed. We note that in
cleaning up the federal government's own sites, Congress provides
funding from the responsible agency's appropriations on an “as
needed” basis. Fairness dictates that Congress view industrial
funding on a similar basis. ~

We urge Congress to seriously consider the testimony on this
point by EPA Administrator Ruckelshaus on March 15 before a House
subcommittee. Administrator Ruckelshaus warned that "additional
infusions® of funding beyond EPA's capabilities "could have the
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paradoxical effect of retarding our activities, not speeding them
up."” He outlined several limiting factors on EPA's ability to
perform at a greatly expanded pace, including physical and
administrative limitations within federal and state governments
in performing remedial investigations and feasibility studies;
the need for site assessments to be performed in varying seasons
of the year; limitations within the analytical laboratory
industry; and the need for informed citizen participation. He
concluded by warning that such “additional infusions" of money at

too great:. a rate had the potential for "building in waste.®

B. Recognition that Liability Payments Will Offset Tax
50035

A second important principle is that a significant portion
of the cleanup costs will be paid for by responsible parties
through the statute's liability scheme, These costs may be paid
for "up front" =-- by responsible parties either performing or
paying for cleanup work directly =-- in which case the moneys
never go through the Superfund at all, Or these costs may be
paid for in "cost recovery" -- by responsible partjes reimbursing
the fund for cleanup costs incurred. In either event, annual

‘tundinq levels must be derived by accounting for these important
factors. Each dollar that will be spent by or collected from
responsible parties for Superfund site cleanups is a dollar that
does not need to be raised through taxation.

Based on EPA's experience with "up front" settlements so far
and the numbers of solvent responsible parties associated with .
the sites on the National Priorities List (NPL), these liability
contributions will be substantial. Recent EPA figures show that
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even in the relatively early stages of the cleanup program, EPA
has already reached "up front" enforcement agreements with
private parties for full or partial cleanups tot-a total value of
over $292 million. In roughly the same time period, by compari-
son, EPA had obligated $268 million dollars for fund-financed
site-specific cleanup work. A significant portion of this amount
will be recoverable from responsible parties. 1In fact, EPA now
projects that it will secure such "cost recovery® at a rate of
308 of fund-financed cleanup expenditures. (S8ee EPA's Comments
to Department of Commerce, letter of Lee M, Thomas, BPA Assistant
Administrator, May 11, 1984).

C. Use of EPA Estimates to Arrive at Annual Spending Needs

The only available EPA data we have seen which can be used
to project Superfund needs are contajined in the EPA document of
December 6, 1983, entitled "Superfund Task Force Preliminary
Assessment.” This study estimates costs for the cleanup of all
waste sites that may be placed on the Superfund National
Priorities List (NPL). 1In Chart #3, the study assumes ranges
from 1000 to 2200 sites, and projects total federal cleanup and
program costs in these ranges to run from $6 to $16 billion.
This study recognizes the role of "up front" liability payments
in the Superfund program by assuming that 408 of the NPL sites
will be cleaned up by responsible parties. These costs are
accordingly not included in the $6 to $16 billion projections.

This study does not, however, contain the crucial missing
number that Congress must explore with EPA: projections of
annual expenditure needs. Thus EPA's "$6 to 16 billion® range is
frequently cited in a highly misleading manner. Proponents of
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H.R, 5640 point to the funding raised by that Bill as being on
the "lower" end of this range. This overlooks the fact that H.R.
5640 would raise the $12 billion in five years and that EPA has
never indicated it could use the money that fast. In fact, as
noted below, EPA has made clear that it cannot.

Bven though the December EPA study referenced above does not
contain annunl projections, one can perform a calculation with
EPA's numbers to estimate annual funding needs. On page 13, the
study assumed that EPA might take 14 years to complete an NPL of
1800 sites. At this rate, about 128 sites per year would be
completed. This projected rate is faster than the rate under
which EPA is now proceeding. For the 1800-site range, the EPA
study projects total Superfund needs to be approximately $12
billion. Assuming the rate of 128 sites per year could be
attained, one can divide the 14 years into $12 billion to arrive
at an annual expenditure level. This number is approximately
$650 million éer year,

Quite recently =-- on July 25, 1984 -- EPA Assistant Admini-
strafor Lee M. Thomas publicly announced EPA's own annual spend-
ing needs estimates derived from such a process. In testimony
before the House Ways and Means Committee, he stated that EPA
could spend approximately $§1 billion a year based on the program
EPA has planned with increased staffing to reach a steady state
of 130 remedial actions per year. Bven more recently -- On
September 12, 1984 -~ Mr. Thomas reaffirmed this $1 billion per
year estimate in testimony before the Senate Bn§£ronment and
Public Works Committee. In this discussion, he provided more



~ ——

186

detailed data on the number of sites EPA could effectively
address with increased resources. ‘ _

Mr. Thomas' estimate is cortainly in the same range as the
$850 million figure we derived from the December 1983 EPA data
above. And it is certainly well out of the range of the §2
billion plus in annual taxes that would be raised by H.R. 5640
and the $1.5 billion that would be raised by 8. 2892.

The annual tax levels of H.R. 5640 and 8. 2692 are even more
excessive when one considers that not all Superfund revenues come
from taxing. As noted above, EPA projects that 308 of its fund-
financed cleanup expenditures will be returned to the Superfund
through responsible parties' "cost recovery® liability payments.
If Superfund revenues of $1 billion a year are needed, then at
least $200 million of this can come from such cost recovery
payments, not from taxes., Other income will come from interest
on fund deposits. Therefore, the annual tax level to be raised
by H.R. 5640 is not just twice, but almost three times what is
needed to meet the spending level needs recently cited by
Mr. Thomas.

Last week's OTA statement (cited in part I(B) above)
confirms the excessiveness of the H.R. 5640 annual funding
levels. Reflecting the same concerns to which Mr. Ruckelshaus
testified, OTA questioned whether EPA and the states "now have
the technical, administrative, and enforcement capabilities to

expand and accelerate the program in ways which would assure

“effective cleanups.” (OTA Statement, page 3.) OTA mentioned the

lack of enough "well trained and experienced people such as

hydrogeologists®™ and enough firms to perform cleanups at a



187

greatly increased pace. (OTA Statement, page 3.) OTA concluded
that in the short-torm, there is an "inability of the Superfund
program to spend greatly increased sums of money effectively.”

(OTA Statement, page 7).

I1XI. Mechanisms to Raise Funding
Assuning EPA needs approximately $850 million to $1 billion

per year to run an effective waste site cleanup program for the
next five years, the next question obviously becomes: how do we
derive these funds? We offer below our proposal to raise from
$700 to $800 million from a combination of special industry taxes
and general tax revenues. The remaining spending needs will come
from cost recoveries and interest on fund investments.

A. Peedstock Taxes

We discussed the current feedstock tax and the severe
economic impact of increased feedstock taxes in Part I of this
Statement. We recognize, however, that it is important to
provide a stable base of funding for the CERCLA program for the
next five years. We are thus willing to endorse continuation of
the feedstock tax, at current levels, for five more years. This
would raise approximately $307 million per year. We have some
suggestions for technical corrections to the statutory language
which we have attached to this Statement for the Committee's

consideration,
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B, ‘“Naste-End" Tax
To support EPA's anticipated annual spending levels more

than $307 million from the feedstock tax will be needed. To
reach another increment equivalent to the feedstock tax, we
support a national tax on hazardous waste disposal at the fixed
rate of $50 per dry weight ton. 8uch a tax would, amonhg other
thinge: '

* produce revenues of the magnitude the current feedstock
tax is designed to produce;

¢ produce broader distribution of tax liabilities among
ndustrial categories and a more logical relationship to
hazardous waste disposal activities; and
* -provide incentives where appropriate to:
1) reduce the amount of waste generated, and
2) ::::tsoitochnoloqioo to :cciclo, reuse, neutralize,
walto: ncinerate or otherwise destroy haszardous
It is important to stress that we strongly oppose a waste-
end tax at any rate higher than our $50 per dry weight ton
proposal. Our proposed combination of feedstock and waste-end
taxes still keeps the lion's share of funding for tlie waste site
oleanup program within the chemical industry. Because 8o many
other industries have contributed to waste disposal in the past,
we believe this proposed combination is as much as our industry
can fairly be expected to contribute on an annual basis. Our
presoription for a workable waste-end tax is contained in Part 1V

of this Statement.



139

C. Balance from General Revenues, Interest, and Cost
coveries

The two types of industry taxes outlined above vt the levels
we indicated -~ approximately $307 million per year from
feedsatock and $307 million per year from the dry weight waste
disposal tax -- will support BPA's projected spending needs,

This is because contributions of the general federal revenue
share, interest on unexpended fund balances, and cost recoveries
secured by BPA from responsible parties after it has spent fund
moneys for cleanups should easily provide the balance. In fact,
recent EPA projections indicate that it

expects to receive a 308 return factor through such cost
recoveries. Bven if only $700 million per year is spent from the
fund for clean-ups, there would be $210 million in cost
recoveries per year at the 308 rate. This, our estimates
displayed below as to cost recovery and interest are probably
over-conservative.

The following table shows how our proposed funding scheme
would match EPA spending needs of up to $1 billion per year:

(All figures are stated in millions per year)
$307 feedstock taxes
+ 307 waste disposal tax
+ 176 general federal revenues
$790 total tax funding (following
i::g.:§¥Hé2§.is:n& ;;: general
revenue
2 8210 cost recoveries and interest
$1000 annual BPA spending
It should be noted this number does not reflect the total

expenditures that will be devoted to cleanup of NPL sites. EPA

39-919 0 - 85 -~ 10
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estimates that 408 of these sites will be cleaned up "up front"
by responsible parties through the Act's liability provision.
EPA will not have to spend Superfund dollars for these sites.
Thus, approximately $460 million will be spent by industry each
year for NPL site cleanup in addition to what industry pays in
the Superfund taxes. Adding this number to the EPA annual
spending needs figure, we see that at least $1,3 to $1.5 billion

per _year will be devoted to cleanups under our proposal.

IV, Prescription for a Workable Waste Disposal Tax
As stated in part III(B) above, we support a national waste

disposal tax at a rate of $50 per dry weight ton to provide over
$300 million per year, Such a tax will broaden the base of the
- current funding scheme and will provide valuable additional
incentives for the safe handling and disposal of wastes in the
future.

We believe that H.R. 5640 is seriously flawed because it
does not include such a tax. We strongly encourage the Senate to
correct this deficiency. We are aware of arguments that a waste
disposal tax may not be workable and effective, but these
arguments do not apply to a properly designed and drafted system.

We believe there are several basic requirements for a
workable and effective waste-end revenue system, Pirst, there
must be a clearly defined taxable substance. 8econd, there must
be a definite taxable event. Third, there must be an identifi-
able class of taxpayers. Fourth, there must be a verifiable
record of transactions and events to provide the audit trail for

enforcement and collection. We have, in fact, drafted statutory
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language for a system which meets ;11 of these requirements. A
copy of our suggested tax scheme is attached.

We note that it is especially important to tax waste
disposal on a dry weight basis. If taxes are assessed on a “wet®
ueidht basis, there will be serious distortions of waste manage-
ment practices. For example, such a system would greatly favor
landfill of hazardous waste over other methods of waste disposal.
Thus landfilling, the method of waste disposal which has been
directly related to the Superfund site problem, would pay
signiticantly lower taxes than would other more environmentally
acceptable disposal methods.

Ailelsinq the tax on dry weight would treat all methods of
disposal in a neutral manner and would preserve the strong
environmental incentive that is created by a tax on waste
disposal. If the tax is assessed as a single rate per dry weight
ton of hazardous waste, the tax would be assessed on the actual
content of haszardous material disposed or deposited for long-term
storage.

Determining dry weight is a common, routine analytical
procedure, Dry weight is the weight of a substance after
removing the weight of water. One method for doing this is

T“:o!otoncod by EPA in 40 CPR Part 136. Moreover, the post-closure

liability tax which is now in place under CBRCLA is imposed on a
dry weight basis. 28 U.8.C, 4681(b). The experience developed
by the Ihtcrnal Revenue Service in collecting the post-closure

" tax would apply here.
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Moreover, use of a wet-weight basis would not aequitably
spread the base of taxing among other industries in relation to
their contribution to haszardous waste disposal. Our calculations
show that under a wet-weight tax, CMA members would pay a
disproportionate 858 of the total., Under a dry weight based tax,
our members would pay about 508, The latter percentage is
approximately the percentage of hazardous waste disposed of by
the chemical industry.

The operator of the disposal or storage site should be
designated as the taxpayer., The operator is the person who
performs the taxable event and is currently obligated to maintain
disposal and storage records. These records which apply to
owners and operators of both on-site and off-site facilities are
described in EPA's RCRA regulations. The most important of these
records is the operaéing log which contains a description and
quantity of each hazardous waste received and the method and date
of its treatment, storage or disposal at the facility, and the
location of each hazardous waste within the facility. By
designating the facility operator as taxpayer, the number of
taxpayers is limited to fewer than four thousand site operators
rather than the tens of thousands of generators.

The disposal site operator has an established billing system.
through which the tax can be directly billed to the specific
qonerdtor responsible for creating the hazardous waste. This
simplifies the tax mechanism and provides a direct incentive to
the generator to reduce or eliminate waste disposal.

Some have expressed concern that state experience indicates

a tax on hagardous waste disposal would provide an untcliaple

-
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source of tax revenue. We do not believe this is the case, and
there are several responses to this concern.

First, in several instances the state tax statute was poorly
drafted and failed to cover all the practices it should have. A
national tax on waste disposal could be drafted in more precise
language to assure production of appropriate revenues.

Second, the quality of the projection methods some states
have used to predict revenues has varied substantially, and some
states seem to have greatly overestimated their receipts without
good reason. For example, in California, actual tax collections
in the first year after enactment reached 93 percent of estimated
collections. In contrast, in New Hampshire actual collections
reached only 10 percent of the estimated total.

Third, the effectiveness of any state waste dtohosal revenue
systems would undoubtedly improve when the system is administered
and collected by experienced tax officials. The state experience
reflects reliance on several different administrative systems to
collect these revenues, not all of which are equally effective.
With a national tax on waste disposal in place, we can be sure
that the IRS will collect taxes ’agurously. Moreover, the
chemical industry will cooperate positively, as we have with the
existing Superfund taxes, to make sure that the system will
continue to work,

Fourth, when assessing the viability of waste-end taxes
enacted in some states but not others, it should be recogniszed
that the enactment of tax in a single jurisdiction may encourage
potential taxpayers to avoid conduct that could be subject to tax
in that jurisdiction. PFor example, those who formerly shipped
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waste for disposal to a state that has imposed a tax on waste
disposal may consider alternative disposal options in other
states. Those alternatives simply would not be available if a
nationwide tax on hazardous waste disposal is adopted and
enforced by the Federal Government.

Fifth, a recent analysis of the New York Superfund tax
system by the New York State Superfund Management Board confirms
that the-shortfall in revenues experienced in New York is attri-
butable to one or more of these reasons. See "Fiscal Aspects of
the State Superfund Program" (January 1, 1984).

Finally, state experience has compared favorably to that of
the Federal Government using the "feedstock” tax during the same
period., According to EPA briefing materials recently made
publicly available, the average revenue produced under state
waste end systems was 60 percent of previously estimated revenue
collections. During the same period, Superfund collections
produced approximately 80 percent of the estimated collections.
Given that the data were obtained under several statutes that
ranged in effectiveness from 10 to 93 percent and during a major
recession, the state performance under waste end revenue systems
came very close to the performance of the Federal tax which
employed all the collection resources of the Internal Revenue
Service. Under these circumstances-CMA believes that a Federal
waste-end tax system can eliminate most of the difficulties of
taxes on waste disposal that have been perceived at the state
level.

Last week's OTA Statement (cited in part I(B) above),

contains a lengthy discussion of the virtues of a federal waste
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disposal tax and provides additional refutation against those who
have argued that such a tax would be unreliable or unworkable.
See OTA Statement, pages 9-16. While we do not agree with the
higher range of the Statement's revenue projections from such a
tax, we believe this OTA Statement provides solid support for the
reliability and workability of such a tax.

V. Concerns With Inéiualon of Numerous Unnecessary or

Tnappropriate Amendments

. Forwar ective nder the Current Statutory Scheme

Aside from the need for new funding and adjustments to the
funding structure, we believe that the Superfund law as now
written provides a good, workable framework for the national
waste-site cleanup program. We are aware of widespread frustra-
tions that the program has not appeared to be moving fast enough.
Our industry, in fact, stands to benefit quite directly from
getting this problem behind us, and we are as anxious as anyone
to see that day come,

Despite the initial start-up difficulties with the program
~= which had nothing to do with the way the law was written -- we
believe that any fair analysis indicates that EPA is now making
good progress under the program, In our testimony before the
Ssnate Bavironment and Public Works Committee on May 16, 1984
(.tatcinnt of Bdwin C., Holmer), we explained how EPA's momentum
has been building steadily over the last two years and how recent
statistics show the program now escalating at a good rate,
(Holmer Statement, pp. 11-13,) And testimony of EPA Assistant
Administrator Thomas before the Senate Environment and Public
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wWorks Committee (and the House Ways and Means Committee on July
25, 1984) shows this steady and rapid buildup even more

e

dramatically.

It is especially 1ntorea£1nq to note that EPA's Superfund
study of December 8, 1983, indicates that BPA carefully
considered whether the current law should be amended. The study
concluded on page 18 that hecause of the "sweeping authority
granted the Agency" by the current law and other factors, a
*simple extension of existing authorities® should be recommended,
with perhaps adjustments only to the funding level and structure.
The d;Iy exception was the study's recommendation to revise one
section which deals with post-closure liability for RCRA
facili ifes. This section has nothing to do with the inactive
waste site cleanup program, however.

Because the program is now beginning to produce and EPA is
®"on track" under the currently drafted law, we think it would be
inappropriate to encumber the process with many new significant
amendments which can only disrupt the process and distract EPA
from the track it is on. Many such amendments appear in H,R,
5640; others appear in 8. 2892. We will describe below our

principal objections to such provisions.

B. Unnecessary and Objectionable Amendments in H.R. 5640

-

1. Level of Protection Required

While inactive waste sites must be cleaned up in a manner
which protects human health and the environment, it is important
to assure that limited private and public resources not be wasted

on construction projects which go far beyond what is necessary to



147

protect health and the environment. Section 108 of H.R. 5640
would produce these results.

This is because Section 108 would require that substantive
standards applicable to currently-operating landfills under the
Resource Conservation and Recovery Act (RCRA) be applied whenever
any waste is to be left at a Superfund site. (Page 23, line 19,
to page 24, line 2).

It makes no sense to apply RCRA landfill standards for
currently-operating facilities to closed landfills. RCRA is a
preventative program which deals with current practices at
facilities which are now operating. The regulatory and
permitting program under RCRA properly relies on maximizing

"containment at such facilities with nationally-applicable
standards to prevent possible threats to health and the
environment, ‘

Superfund is a remedial response program for facilities
which are no longer operating. A component of a national RCRA
regulatory or permitting standard designed to help assure
containment may have no rolevanco.to defining the type of
response action necessary to protect health and the environment
at a particular site where containment is no longer an issue.
Rather, under Superfund, there must be a case-by-case assessment
at each site on the level of response action necessary to protect
health and the environment.

In fact, under RCRA substantive standards, attainment of
*background levels® may often be required. The concept of "back-
ground levels®™ has no logical connection to a level of control
that is actually needed at specific sites to protect health and
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the environment, To require a remedy to achieve background
levels may in many cases result in cleanup far beyond what is
necessary to protect health and the environment, with no benefit
to anyone other than the construction contractor.

Moreover, RCRA groundwater standards apply at the waste-site
boundary. Requiring control to any particular levels at such a
boundary might overlook entirely the question of the relevant
human or environmental point of contact or use. For instance, a
drinking water standard (which could be applied under RCRA)
expresses concentration levels ;hac people should not drink, and
site remedial measures should assure that people not drink
substances in these concentrations. It may be senseless, how-
ever, to require that the concentration level specified in such a
standard be met at the waste site boundary in situations where
(1) the concentration would be substantially diluted or entirely
dissipated by the time it reached a point where the water could
be drawn for drinking or (2) the groundwater, for reasons apart
from the waste site proximity, is not going to be used for
drinking in any event.

8ection 108's "waiver" provision (page 24, lines 8-11) does
not provide a meaningful response to these problems, for it would
still reguire "substantially equivalent®™ protection to that which
would be necessary under its general requirements. If that level
happened to be great over-protection, the "waiver" would still
require such over-protection.

In contrast, 8. 2892 assures that resources need not be
wasted on unnecessary construction projects. The S8enate Bill

properly requires that all remedial actions "at a minimum® assure
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protection of health and the environment. It does not, however,
require application of RCRA standards, Instead, it requires that
remedial actions be "relevant and appropriate under the circum-
stances presented,”

2. "Contribution” for Joint and Several Liability

Section 116 of H.R, 5640 provides a "right of contribution®
for parties held jointly and severally liable under Sections 106
and 107 of CERCLA, An express statutory right of contribution
will be useful in ameliorating the harshness and inequity of
joint and several liability, and will end all debate about
whether CERCLA affords a right of contribution,

As drafted, however, this section imposes unfortunate and
counterproductive limitations on the discretion of the Federal

Courts. The problem is that the section provides for
contribution as a "separate action," brought "after adjudication

of liability and recovery of costs or damages.” It also provides
that courts may equitably apportion damages only “"following®

adjudication of liability. Without this language contribution
actions could, at the judge's discretion, be tried together with
the main lawsuit under Rule 14 of the Pederal Rules of Civil
Procedure. The Section's language, however, would apparently
eliminate this judicial discretion.

The discretion to manage joinder of additional parties and
claims is critical to the judiciary's ability to prevent
duplication, avoid delay, achieve settlements and control
excessive transaction costs. Moreover, if this discretion is
denied, voluntary settlements would be much more difficult to
achieve. Requiring defendants to pay a judgment out-of~-pocket
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before they can begin to seek contribution from other responsible
parties would be quite burdensome and unfair,

Judgments in Superfund cases may be huge (a consent decree
fbr approximately $50,000,000 was entered in the Petro Processors
case in louisiana). To require a defendant to pay the entire
judgment without contemporaneous contribution would be an
extremely unjust burden. It might even force some smaller
companies to seek the protection of the bankruptcy laws. And
defendants would be much more likely to decide to fight than to
settle, because the only settlement possible would require them
to pay up-front a large and inequitable portion of the response
costs,

In Superfund cases to date the courts have made constructive
use of their Rule 14 discretion. In United States v. Chem-Dyne
{Civil No, C~-1-82-840, Southern District of Ohio), Judge Rubin
granted the original defendants leave to file third-party
complaints against more than 150 additional third-party
defendants. The third-party defendants have sought just the kind
of severance that the contribution amendment language compels.
Judge Rubin, however, indicated in pretrial conferences that he
will deny the motions to sever the contribution claims, His
apparent reason is that he wants all of the potentially
responsible parties before the court so that he will have at
least a fair chance of settling the case,

In United States v. Conservation Chemical Company, (Civ. No.
820983-Cv-W-5, Western District of Missouri) Judge Wright has
also exercised his discretion under Rule 14 to permit complaints
against more than 160 third-party defendants. Here, again, the

Judge can hold the parties in the case for settlement purposes or
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later exercise his discretion to serve the third-party
complaints.

3. Delayed Judicial Review Rights

Sections 115(b) and 117(e) of H.R. 5640 would curtail
judicial review rights in a highly unfair and improper manner.
Section 115(b) would prevent persons subject to .an administrative
abatement order from seeking judicial review of that order unless
and until BPA sought to enforce that order in court, notwith-
standing the fact that violation of such an order is punishable
by treble damages and fines of up to $25,000 per day. This
limitation on judicial review would apply despite the fact that
EPA has generally issued these orders with hardly any due process

at all (usually a quick "right to confer").
| In the same vein, Section 117(e) would cut off the rights of
potentially liable parties from seeking judicial review of an EPA
decision to incur fund expenditures at a site unless and until
EPA sought to recover its costs for such a site in court. This
cut-off would apply despite the fact that the Bill would
improperly remove from current law the requirement that the
government's expenditures be "not inconsistent” with the national
contingency plan in order to be recoverable. Compare CERCLA
§107(a) (4) (A) with §116(a) of the Bill.

Both of these provision are highly unfair. As to the
abatement orders, where any party faces an order requiring
massive efforts and expenditures which might take months to
complete, possible treble damages, and criminal liabilities, that
party should not be cut off by statute from the option of at
least attempting to convince a court to review the propriety of
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the order. The fact that the propriety can be reviewed once EPA
brings an enforcement suit is wholly insuffitient to protect
against abuse. BEP2 may bring such a suit months or years after
an order is issuved, during which time a party may be required
either to spend millions or to risk the millions (trebled) and
criminal liabilities by betting that a court at the enforcement
stage will agree with his arguments. This would put an
incredibly heavy and punitive club in EPA‘'s hands and cut off any
effective way to guard against its possible abuse.

On EPA fund-financed remedy selections, there must again be
the right for interested parties to seek judicial review; courts
need not grant it in inappropriate circumstances, but a statutory
cut-off is highly unfair. Some parties may honestly believe that
a remedy is going to entail unnecessary and countergfoductive
"gold-plating;® other parties may honestly believe that a remedy
is going to be inadequate. Under these provisions of H.R, 5640,
neither type of party even has the opportunity to try to get
judicial review of this until after it's done. '

Of course, the judicial review process should not be abused
80 as to delay the waste-site cleanup program. The courts are
fully equipped, however, to assure that such abuses will not
occur. Even though the law can preserve the normal right for
parties to seek judicial review, this does not mean that courts
will grant judicial review in inappropriate circumstances or
allow such review to delay cleanup. For instance, in the first
judicial opinion to address this issue, a federal district court
dismissed a suit to review EPA's fund-financed decision while
recognizing that such type of review may be appropriate in some
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circumstances. J.V. Peters & Co., v. Ruckelshaus, No. 83~-4436,
N.D. Ohio, February 17, 1984. In a more recent case, a federa.
district court entertained review of an EPA abatement order but
denied the parties' requests for injunctive relief from the
order. The court instead ordsred cleanup activities to proceed
forthwith. Barthline Co. v. Kin-Buc, Inc., No. 83-4226, D.N.J.,
April 16, 1984,

Moreover, granting judicial review does not mean that the
cleanup process need be impeded. 8ince remedies often require a
design phase and several months of preliminary work before the
*heavy dollar" phase of the cleanup is actually underway,
judicial review could proceed on an expedited basis in
appropriate cases without delaying cleanup.

8. 2892 contains no such legislative restrictions on
judicial review. The Senate Bill would properly allow courts to

decide when judicial review is appropriate.

4. Interference with EPA's Program Agenda: Schedules for
EIeanug and Other Actions

We fully support rapid site cleanup with a strong and

effective program. As elaborated in part V(A) above, we believe
that the current Act, reauthorized at such funding levels as EPA
nesds to run such a program, gives EPA strong tools to carry out
such a program. As to the pace of such a program, we believe
that the unabating public pressures for waste site clean up,
coupled with firm Congressional oversight, are now working -- and
will continue to wor) == to assure that EPA addresses sites on as
quick a basis as is rational. We fear, however, that imposition
of arbitrary statutory deadlines for various types of activities
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has the great danger of detracting EPA from its timetables, plans
and agenda, and can only have counterproductive effects.

Section 112 of H.R. 5640 contains numerous provisions which
may impose undue constraints on EPA's ability to plan and act
rationally, and to subject BPA to resource-draining defense of
citizens' suits. EPA would be put under very tight statutory
schedules to commence remedial investigations and feasibility
studies (RI/FS) at all 546 sites on the current National
Priorities List (NPL); to complete preliminary assessments of
over 16,000 sites on the current "ERRIS" list; to perform
remedial actions at NPL sites, and to expand the current NPL to
include 1600 sites.

Such arbitrarily-induced haste in the decision-making
process may easily produce counterproductive effects. Complex
scientific, engineering, and legal decisions must often be made
at various stages of each site's cleanup process, and there must
be appropriate public participation opportunities in the remedial
selection process. Inflexible deadlines can easily cause the
short-circuiting of various stages along the process, and can
encourage sloppy decision-making.

H.R, 5640 would arncordingly create wholly inappropriate and
disruptive tension in the program. To the extent EPA drives
itself to meet artificially-induced deadlines, it risks making
careless decisions which may in some cases be overprotéctive and
may just as easily in some cases be underprotective. In such a
situation, EPA could have great difficulty securing cost recovery
in court, for defendant potentially responsible parties would
have a field day showing the inadequacy of EPA's decision-making
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process. To the extent EPA wants to take a responsible approach
of putting careful protection of pubiic health ahead of meeting
an inflexible schedule, it risks the disruptive and resource-
draining potential of citizens suits and public criticism for
having migsed a “"deadline.”

. 8. 2892 contains no such restrictive deadlines. Under the
Senate Bill, BPA would be able to continue its progress unimpeded

by artificial deadlines and burdensome lawsuits.

5. Inclusion of New Requlatory Scheme for Currentl
§§§rat:n§ !nc!!!h!es

Title III of H.R, 5640 would impose upon the Superfund
statute a major new program for regulating underground storage
tanks for petroleum and, apparently, other hazardous substances,
It requires EPA under stringent deadliﬂ;s to promulgate a major
new set of comprehensive control regulations (§303), and contem-
plates a state program approval process somewhat akin to the
State Implementation Plan process under the Clean Air Act (§304).

We must express our strong objections to inclusion of such a
program in the Superfund statute. Superfund has been designed
and funded as a response statute to address hazardous substance
releases., Its primary focus =-- and the logic of its funding
scheme =-- is on the cleanup of inactive chemical waste sites. It
has not been designed as a regulatory program that develops and
applies performance standards to current, ongoing business
oporatiokt. Other environmental statutes, such as the Clean Air
Act, the Clean Water Act, and t-o Resource Conservation and

Recovery Act (RCRA), have been established for that purpose. EPA
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has organized its manpower and resources to carry out these
functions accordingly.

We fear that inclusion of such a major new regulatory
program for ongoing activities as part of the Superfund law and
program will have a great potential to divert attention and focus
awvay from the inactive chemical waste site cleanup program, We
believe that the Superfund program must continue to concentrate
all ites efforts on this important goal, and not be encumbered by
a new regulatory program.

Moreover, it would be very unfair if funding for such a new
program were to come from the Superfund. Fund resources should
be devoted to the cleanup of inactive ghenlcal waste sites to the
-nxiihn extent possible.

Pinally, it appears from staff summaries accompanying the
Bill that this program is intended to regulate petroleum storage
tanks. As now drafted, however, the Bill would cover virtually
any type of substance stored in a tank, even tléw-through process
tanks at manufacturing facilities. The scope and types of
potential problems vary greatly between underground petroleum
storage tanks and other kinds of tanks, and the types of control
programs that might be warranted vary greatly too. We object to
any "lumping® of these different types of facilities into the
same program.

8. 2892 contains no such provisions for storage tanks.

EPA's progran would be allowed to focus principally on waste site

cleanups.
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6., Citizens Suits

Section 201 of H.R. 5640 includes a "citizens suits®
provision which grants citizens a right of action in federal
court against operators of current hazardous waste management
facilities under RCRA, notwithstanding the operator's compliance
with his permit and with all applicable RCRA regulations. This
provision would also give citizens a cause of action in federal
court to sue to compel site cleanup. We oppose this section of
H.R, 5640.

Perhaps our greatest concern is the section's potential to
undercut the careful permit participation and review procedures
prescribed by Congress under RCRA. Interested persons are
already entitled to participate in the permitting process.
Section 7006(b) of RCRA also gives interested persons the right
to challenge the permit in a petition for review in the court of
appeals for a period of 90 days. Thus, if an interested citizen
want to object to the terms of a permit, he can do so by
participating in the permit proceeding and by seeking review in
court. Once the 90-day review period has run, however, the
permit is no longer subject to review. The citizen suit
provision would completely destroy this carefully designed
system., It would permit suits to be btouqht‘at any time
challenging a permit upon an allegation of imminent hazard.

We are equally opposed to the provisions which would allow

citizens to sue to compel the cleanup of inactive hazardous waste

sites. This provision would, in many cases, slow down current
waste site cleanup efforts and create the potential for conflict-

ing or inconsistent cleanup lawsuits. Morever, Mr. Ruckelshaus
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and Mr. Thomas have indicated in recent Congressional testimony
that these types of provisions could also assure that EPA's
resources are substantially diverted away from enforcing the law
and cleaning up sites -- and toward defending itself against
unnecessary suits in Court.

Where citizens brought suits concerning sites that were not
currently in litigation, this section could subject defendants to
subsequent inconsistent lawsuits regarding the same site.
Citizens could bring suit for the cleanup of a site. The
defendants could then agree to settle and clean up the site. EPA
and the Justice Department could subsequently decide that cleanup
was inadequate for the site. Because the Government was not a
party to that original suit, it could bring a second action,
regarding the same site, against the same defendants.

8. 2892 does not contaiﬂ such a disruptive provision.

7. 'Pollutants or Contaminants®

Under current CERCLA, EPA may respond to two types of
substances: (1) a "hazardous substance,"” which is clearly
defined and listed; and (2) a "pollutant or contaminant,” which
may be any of an infinite number of substances. The list of
*hagardous substances®™ is finite (there are currently 696
designated susbtances), and persons have notice as to what is on
the list. Persons have no notice whatsoever as to what may
constitute a “"pollutant or contaminant,® however. Congress in
the current CERCLA accordingly provided that responses to
pollutinto or contaminants should be limited to protection of
*imminent and substantial dangers" to public health or welfare.
This would assure that the bulk of fund resources would not be
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diverted to controlling aubatance; that had not been deemed
sufficiently serious to warrant designation as "hazardous"
through rulemaking.

Section 103 of H.R. 5640 adds a reference to "pollutants or
contaminants" virtually, every. time -the phrase “"hazardous
substance" appears in CERCLA. This may be appropriate to perfect
various drafting inconsistencies from the original CERCLA,
particularly with respect to inconsistent treatment of
liabilities. The blurring of the distinction as H.R, 5640 is now
drafted, however, raises thé”ﬁotontial that fund resources could
improperly be substantially diverted to substances that have not
been designated as "hazardous."™ This is because H.R, 5640 as now
drafted could be read to extend response authority for
*pollutants or contaminants®™ well beyond what is necessary to
abate an imminent and substantial danger and into long-term
*remedial® work. This would divert fund resources away from the
type of chemical waste sites the law was primarily intended to
address.

We believe that EPA should be able to respond to releases of
pollutants or contaminants with fund dollars where necessary to
abate emergencies which immediately threaten public health. EPA
should not, however, use fund dollars to provide long-term
remedial actions going beyond what is necessary to abate such
immediate threats from pollutants or contaminants. EPA could use
its authority under S8ection 102 of CERCLA to designate any
substance as a "hazardous substance”™ through rulemaking. Through
this process, EPA can provide manageability to the process of
determining which of an infinite number of substances should
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trigger the authority for fund dollars to be spent for long-term
remedial actions.

8. 2892 contains no similar provisions.

8. Bxcusing States from Liability For Their Own Sites

Under current CERCLA, a state must provide 508 of the fund-
financed cleanup costs at a site if the state owned the site,
(CBRCLA §104(c) (3)). Section 107 of H.R. 5640 would limit this
$08 requirement to sites which are both owned and operated by a
astate (page 19, line 5). This limitation is inappropriate and
should be deleted. Where a state is the owner, its connection
with the site is sufficiently great to warrant at least 50%
responsibility. Any site owner, whether ptivato.or public, has
primary responsibility for occurrences on its own property and
should not be allowed to shirk that responsibility simply by
leasing land to others.

8. 2892 contains no provision similar to Section 107.

9. Right of EPA and 8tates to Recover Money They Waste
From Other Parties

Currant CERCLA specifies that federal and state response
costs "not 1ncon§iltont with the National Contingency Plan® may
be recovered against responsible parties. Section 116(a) (1) of
H.R. 5640 would improperly delete this phrase, and allow the
federal and state governments to recover against responsible
parties for any costs they incur, no matter how wasteful, -
arbitrary, or unnecessary. Not only would this be grossly unfair
to the responsible parties, it would also take away a valuable

incentive for the government to avoid wasting fund resources in

e
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response activities. Section 116(a) (1) should accordingly be
deleted. "

If the section is based on a fear that the government will
have difficulty sustaining a "non-inconsistency® showing in
court, that fear should be put to rest by the court's opinion in
U.8, v. North Bastern Pharmaceutical, 20 ERC 1401 (W.D. Mo.,
February 3, 1984). The Court there clearly distinguished between
the "not inconsistent" language of CERCLA §107(a) (4) (A) (which
applies to the government) and the “"consistent" language of
CERCLA §107(a) (4) (B) (which applies to other parties), and ruled
that the burden of proof would rest with parties trying to
challenge the government's expenditures, 20 ERC at 1425,

8. 2892 contains no similar provision promoting wasteful

expenditures.

10. 8Superfund Grants to Groups Reviewing EPA' Cleanu
Froggsa!a

Section 111 of H.R, 5640 provides, without any limitations
whatever on the total dollar amount, for grants of Superfund
dollars to “"groups of individuals® to obtain consultants' reviews
of EPA's cleanup proposals. While it is important that
individuals who may be affected by a site have the opportunity to
review and comment on EPA's cleanup proposals, it would be
duplicative and wasteful for the government to fund consultants
to review its own consultants' work. The prime beneficiary of
such a provision would be the consulting industry.

The petrochemical industry is taxed heavily under Superfund
80 there will be moneys available to clean up problem waste

sites, Efforts in H.R. 5640 to divert funds away from cleanup =--
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such as the consultants' grant authority under Section 111 =~
should be rejected.

Moreover, tho unfairness of this section is manifest. The
federal government proposes literally thousands of regulations,
permits, licenses, projects, and other actions each year that may
have a real impact on citizens. Many of these actions can affect
citizens' social, physical, and/or economic well-being just as
much as a particular remedial plan at a particular site. Why
should the government pay for citiszens to hire private
consultants to review its consultants' work in this area but not
in all the others?

And at some waste sites, small companies or individuals who
may later become liable parties for the cleanup costs may have
resources which are just as limited as the “"groups of
individuals® near the site. The impact of the cleanup decision
on such small companies could be just as tangible as the lﬁpact
on the 'qrohpl.' wWhy should the government fund technical review
work for one type of party but not.tho other?

8. 2892 contains no such provisions.

11. Promotion of Property Buy-Outs

Even though EPA has authority under current CERCLA to
ptqvtdp for both temporary and permanent relocation in
appropriate circumstances (CERCLA §101(23) and (24)), S8ections
102 and 112 of H.R. 5640 contain provisions designed to greatly
increase the diversion of Superfund cleanup dollars to property
buyouts and business debt relief.

These provisions would provide for coverage of business

debts accruing during a temporary relocation, remove the
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requirement in current law that states cover 108 of permanent
relocation costs, and establish a "high priority® for the
Superfund to buy out non-residential properties around the Love
Canal. These provisions should he rejected because of their
potential to encourage the wasteful diversion of Superfund
dollars to buy real estate.

Particularly objectionable is the deletion of the State 10%
sharing requirement for such buy-outs. One of the major controls
built into the current CERCLA for responsible, rational action =-
the State's demonstration of a commitment even to a small portion
of a remedy =-- would be thrown out in H.R. 5640. There is a
great potential in these provisions to foster incredibly high
expenditures of fund dollars for nothing more than unfounded fear
in many situations. It should be recalled that the Times Beach
buy~-out cost almost $40 million, and that was a very small town.
The current law provides ample authority for relocation where EPA
determines the situation warrants it (again witness Times Beach).
Amendments which foster buy=-out requests will not be helpful to

the conduct of a cost-effective national remedial program.

12, igggaition of New Restriotions on Department of
ansportation scretion

8ection 203 of H.R., 5640 makes a significant change to §306

of current CERCLA, which deals with transportation of hazardous
substances, It would make the Department of Transportation
®"regulate,” not just "list® (as provided in current law), CERCLA
hazardous substances under the Hazardous Materials Transportation

Act. This would result in a significant paperwork burden since
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shippers would nave to provide hasardous aatezinlg shipping
papers for about 1000 additional CERCLA substances. Moreover, if
the shipping paper requirement is not complied with, the
l1iability for any health and environmental damages resulting from
a transportation accident would shift from the transporter éo the
shipper.

) Such blanket extension of the shipping paper requirements to
CERCLA substances is totally unnecessary and gurdonoono. Many
CERCLA substances, particularly at their current "reportable
quantity"” weight, simply do not pose transportation haszards. In
a current rulemaking, DOT is proposing to determine which CERCLA
substances should be subject to the shipping paper requirements
on a substance-by-substance (or group of substances) basis.
Docket No. HM-145, 48 Fed, Reg. 35965. This case-by-case
approach should be supported, and S8ection 203 totally undermines
it.

8. 2892 woulé preserve this case-by-case approach, as there

is no provision analogous to Section 203,

13. sgg¥1:omont to Close Active lLandfills and Other Waste
ac 'Y

Even though Superfund is a law designed to clean up problem
inactive waste sites, Section 115(b) of H.R. 5640 contains a
provision which mandates that EPA force the closure of certain
facilities which are regulated under the Resource Conservation
and Recovery Act (RCRA). Although this provision was designed to
force closure of one particular landfill (the BKK landfill in
West Covina, California), the terms of the Section could operate
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ﬁo force EPA to close not only many other landfills, but also
other types of waste storage and treatment facilities,

The primary conditions necessary to trigger the closure
requirements are that 75,000 persons reside within a 2.5 mile
radius of the facility and that a state or{local government has
required temporary or permanent relocation of any individuals
because of the facility.

This section should be rejected because it legislates in a
highly arbitrary way enforcement decisions which should be left
for BPA and the courts. If the conditions are triggered, cleanup
or other remedial actions are foreclosed; EPA's only option is to
close the site. At a time when the nation faces an ever N
worsening shortage of waste disposal capacity, such a legislative
approach could only exacerbate the situation.

Moreover, the section is ripe for abuse by state or local
officials who might want a landfill closed to reap local
political gains. Since only a "temporary® relocation of a
undefined number of individuals is required, gquick and minor
"relocations”™ might be engineered for the sole purpose of closing
a.landfill which i{s operating legally and safely.

8. 2892 contains no similar provision.

C. Unnecessary and Objectionable Amendments in S. 2892

The Senate Bnvironment and Public Works Committee voted to
report a new bill -- 8, 2892 -- on September 13. We have already
objected to the annual funding levels proposed in that Bill in
the earlier parts of this Statement.
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As to other issues, with the important exception of the
health insurance provision discussed in Part ! below, the CERCLA
amendments contained in 8. 2892 are far less objectionable and
disruptive to the Superfund program than those contained in H.R.
$640. In fact, none of the objectional provisions contained in
H.R. 5640 discussed in parts 1 through 13 of section B is
included in 8. 2892.

We should note that our discussion below cannot identify
part§cu1at amendments by section numbers in 8. 2892, At this
tln.: we have received no officially reported Committee Bill with
section numbers. We have only been able to review numerous
typewritten versions of amendments which the Committee adopted,
without assigning section numbers to then.

1. Health Insurance Funded by Superfund

In our May 16 testimony before the Senate Environment and
Public Works Committee (referenced in part V(A) above), we
explained why, in light of the current atate of scientific
evidence and the need to avoid diverting Superfund from waste
site cleanup, it would be wholly inappropriate for Congress to
legislate programs for so called "victims' compensation" as part
of the Superfund. In passing H.R., 5640, the House wisely
rejected any such proposals. The House in fact rejected by a
vote of 200~159 an amendment to fund a compensation scheme out of
Superfund. See Congressional Record of August 10, 1984, at H8892
to H%006.
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Yet 5. 2892 contains such a provision, and the Committee
should do{ete it. The Bill establishes a so-called "victim
assistance demonstration program.®™ This provision would provide
Superfund money to finance a five state insurance program for
persons exposed to hasardous and non-hagardous substances. EPA
would select the five states and determine the grant money for
each state.

Enactment of this compensation program would be a serious
mistake, It would divert needed resources from the cleanup of
hazardous waste sites. Moreover, it is likely to develop into an
uncontrollable entitlements program that would be extremely
costly for the petrochemical industry and the entire nation.

The program in essence provides free insurance., Superfund
money would be channelled to five states and used to purchase
medical and burial insurance policies for individuals who have
been exposed to a hazardous substance, pollutant or contaminant.

It is important to note that the medical benefits insurance
policy covers all medical and surgical treatment and hospitali-
zation except for accidental injury, routine pregnancy and well
baby care. There is no requirement that the condition being
treated has any connection whatsoever to an exposure to a
hazardous substance, pollutant or contaminant. Thus a person
exposed to a substance known to cause only skin cancer would
still be eligible for medical care for diabetes or other
unrelated health problems,

This amounts to a comprehensive health care program for all
chronic and acute illness except accidental injury. It carves

out a class of individuals who would henceforth be entitled to
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free health care. In short, it is the beginning of a national
health insurance program to cover all the major illnesses in the
nation.

The cost of such an effort is potentially staggering. Once
a federal right to compensation is established, it is unlikely
that Congress would be able to limit the program to five states
or restrict compensation to a few benefits.

The potential for this provision to grow into a program of
enormous dimensions has been recognized in the media. 1In an
editorial entitled "Runaway Compensation," the Washington Post,
after reviewing a similar proposal, commented: "The bill limits
reimbursements to part of the tax-based Superfund, but it is hard
to imagine that claims would be denied to eqgually eligible
parties when that small fund was exhausted.®

This is amply demonstrated by the history of the Pederal
Black Lung Act. Under this statute, a compensation program for
miners expanded from a predicted overall cost of $200 million to
an actual cost of $2 billion a year. At such a cost, there would
be literally no money in Superfund for the cleanup of hazardous
waote sites.

Superfund should not be diverted from its primary purpose of
cleaning up hazardous waste sites. Consumption of Superfund
resources for other purposes can only mean that fewer sites will
be cleaned up. Our goal should remain preventative, to reduce
the exposure of Americans to hazardous waste as quickly as
possible.

As the New York Times stated in a recent editorial "Don't
Divert the Superfund,® compensation is "an issue separable from
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cleanup.” 1If Congress "sets high priority on expunging toxic
dumps, it has to insure that the expanded Superfund is dedicated

to that cause alone."

2. Authorization of Superfund Dollars to Pay for Federal
Faciiities' Remedies

Under Section 111 (e) (3) of cutreﬁt CEBRCLA, Congress wisely
restricted use of Superfund dollars to pay for remedial actions
respaecting federally-owned facilities. It would be unfair to use
a fund derived largely from industry taxes to pay for the federal
government's own problems. Instead, where a federally-owned
facility is creating a problem, cleanup is funded through the
responsible agency's own budget.

An amendment added to S§. 2892 would make a potentially
significant incursion into the principle of federal responsibil-
ity and should be rejected by the Committee as an unwarranted
drain on Superfund resources. That amendment would make Super-
fund dollars available to provide alternative drinking and house-
hold water wherever there is groundwater contamination outside
the boundary of a federally=-owned facility and the federal
facility "is not the only potentially responsible party."

Because of the "multi-layered® approach to liability under
CERCLA where prior owners, generators, and transporters may all
be liable as well as a current owner (CBRCLA §107), there may be
very few sites where the federal government is the only
potentially rosponsible party. So long as a site is owned by the
federal government, the government has sufficient responsibility
to fund remedial activity out of the responsible agency's budget.
Under this amendment, special industry tax doliazs would be
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diverted to pay for the government's own problems. The basic
) principle of federal facilities' responsibility should not be
compromised in this legislation,

3. "High Priority" for lLove Canal Buyout
As discussed in part 11 of Section B above, EPA already has

authority in current CERCLA to pay fox property relocation where
that is an appropriate and cost-effective use of Superfund
resources. An amendment included in 8. 2892 would improperly
restrict EPA's discretion in this regard by singling out
non-residential property around a single site (the Love Canal)
for "high priority®" buy-out. As discussed in Section B(11)
above, such provisions can only foster the diversion of fund
resources for cleanup activities and are inappropriate in this

reauthorization legislation.
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CMA'S SUGGESTED STATUTORY LANGUAGE
FOR A NATIONAL WASTE DISPOSAL TAX

(see pages 18-19 of attached Statement)

IMPOSITION OF TAX ON DISPOSAL OR LONG-TERM
STORAGE OF HAZARDOUS WASTE

Seo. 201. Chapter 38 of the Internal Revenue Code of
1954 is amended by inserting after Sudbohapter C the following
new subchapter: '

"Subchapter D - Tax on disposal or long-tera
storage of hasardous waste
"Section 3691, Imposition of Tax
"Seotion 4692, Definitions
wSeotion 8693, Records, Stateaents and
Returns
“SECTION 4691, IMPOSITION OF TAX
“(a) OENERAL RULE. There is herebdy imposed a tax

on (1) the receipt of a hazardous waste for disposal at .

a qualified hazardous waste disposal facility or (2)

long-tera storage of a hazardous waste in a qualified

hazardous waste storage facility,

"(b) AMOUNT OF TAX. The amount of the tax impoeed
by sudbsection (a) shall dbe $50.00 per dry weight ton.
®(e) EXCLUSION FOR CERTAIN WASTES. The tax

imposed by subsection (a) shall not apply to those

39-919 0 - 85 - 12
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wastes which are, on January 1, 1984, exespt from
regulation as a has;rdoua waste under Section 3001 of
the Solid Waste Disposal Act, as amended. 1In the event
that any of such waste is determined by the Administrator,
following studies as required under Section 8002 of
such Aot, to pose a potential danger to human health and
environaent, and the Administrator promulgates regulations
for the disposal of such waste, thon the Administrator
shall transmit to both Houses of Congress, along with
such regulations, his recommendation of a special tax
rate for the disposal or long-teram storage of each dry
weight ton of such waste. The special tax rate which
shall be in lieu of the tax rate in subseotion (b)
shall take effeot only when authorized dy Act of
Congress,

®*(d) LIABILITY POR THE TAX. The tax impcsed by
this seoction shall be imposed on the owner or oporator.‘
(as presoribed by regulations promulgated by the Secretary)
of the qualified hazardous waste disposal facility or )
qualified hazardous waste storage facility at which the
hazardous waste is disposed of or stored.

"(e) CREDIT FOR PRIOR TAX. (1) A oredit shall bde
asllowed in the computation of any tax due under this
seotion on the disposal of a hazardous waste for any tax

previously paid under this section by the disposer on

the long-tarm storage of such hazardous waste.
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"(2) In the event that a person who has paid a
tax under this seotion on the long-term storage of

a hazardous waste causes such hazardous waste to be

delivered to and received by another person who is

the owner or operator of a qualified hazardous

wvaste disposal facility, then such person who paid

the tax on the long-term storage shall be allowed a

oredit for such tax in the computation of any tax

subsequently due on the long-term storage or

disposal of a hazardous waste.

*(3) Por purposes of determining any credit
allowancas for fungidble waste under the provisions

of paragraphs (1) and (2), it shall be presumed that

the last of such waste placed in a qualified hazardous

waste storage facility shall be the firat to be
removed from such facility.

%(f) PRACTIONAL PART OF TON. In the ocase of a
fraction of a ton, the tax imposed by this section shall
be the same fraction of the amount of such tax imposed
on a whole ton.

“(g) PROSPECTIVE APPLICATION OF TAX. The taxes imposed
in this section shall not apply to hazardous waste which
is received for disposal or placed into long-term storage
prior to the effeative date of this amendment.

*(h) TERMINATION. The taxes imposed by this
section shall not apply after September 30, 1990, except
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that if on any Septeaber 30 prior to that date:
®(1) the unobligated balance in the Hazardous
Substance Response Trust Fund as of such date
exceeds $1.8 dillion and
»(2) the Secretary, after consultation with the
Administrator of the Environaental Protection
Agenocy, determines that such unobligated
balance will exceed $1 billion on September 30
of the following year if no tax is imposed
under Seotion 4611, 4661, or 4691 during the
calendar year following,
then no tax shall be imposed by this seotion during the
first calendar year beginning after such September 30.
"SECTION N692. DEFINITIONS
w(a) DEPINITIONS. For purposes of this subchapter:
"(1) DISPOSAL. The ters 'disposal' means the
discharge, deposit, injeotion, dumping or placing of any
hazardous waste into or on any land or water so that
such hazardous waste may enter the environaent.
'Disposal’ shall not include the treatment or recycling of
hazardous wastes or the storage of hazardous wastes in a
facility described in the definition of 'Qualified
Hazardous ¥Waste Storage Facility' below.
w(2) LONG-TERM STORACE. The term 'long-tern
storage' means remaining within the confines of a qualified
hazardous waste storage facility for one year or more.

7
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*(3) QUALIPIED HAZARDOUS WASTE STORAGE FACILITY.
The term 'qualified hasardous waste storage facility!
means any storage facility, waste pile or surface
impoundment, which has received a perait or is accorded
interim status under Seotion 3005 of the Solid Waste
Disposal Act. ‘'Qualified hasardous waste storage
faoilities' shall not inoclude wastewater treatment
facilities pernitted by the federal government or by
delegated state agencies under the Clean Water Act, or
any other hasardous waste treatment facilities.

"(N) WASTE PILE. The term 'waste pile® i3 a
quantity of hazardous waste heaped together as a means
of storage as defined under regulations proaulgated by
the Adeinistrator of the Environmental Protection Agenoy
pursuant to Seotion 3005 of the Solid Waste Disposal
Act.

*(5) SURPACE IMPOUNDMENT. The ters 'surface
impoundaent' is an impoundment in which quantities of
hazardous wastes are collected as a means of storage as
defined under regulations promulgated by the Adainistrator
of the Environnental Protection Agenoy pursuant to
Section 3005 of the Solid Waste Disposal Act.

%(6) QUALIFIED HAZARDOUS WASTE DISPOSAL FACILITY.
The term 'qualified hazardous waste disposal facility’
means any disposal facility wvhich has received a persit

or is accorded interim status under Section 3005 of the
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Solid Waste Disposal Act or under Seotion 102 of the
Marine Protection; Research and Sanoéuaries Act, or Part C
of the Safe Drinking Water Act. 'Qualified hazardous
waste disposal facility' shall not include wastewater
treatment facilities permitted by the federal government
or by delegated state agencies under the Clean Water
Aot, or any other hazardous waste treataent facilities.

*(7) HAZARDOUS WASTE TREATMENT FACILITIES. The
tera 'hazardous waste treatment faoilities' means any
facility employing any method, technique, or procesy
designed to change the physical, cheaical, or bdbiological
character or coaposition of any hazardous waste 830 as to
convert such waste to a non-hazardous waste.

»(8) TREATMENT. The term 'treatment', when used in
connection with hazardous waste, means a method, tech-
nique or process designed to change the physical,
chemical or diological character or composition of any
hazardous waste so as to oconvert such a waste to a
non-hazardous waste.

*(9) HAZARDOUS WASTE. The term 'hazardous waste'
means any:

"(A) fdentified or 1isted under Seotion 3001 of the
Solid Waste Disposal Act, other than waste the
regulation of uhlcﬁ has been suspended by Act
of Congress,

"(B) subject to the reporting or recordkeeping
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requireaents of Seotion 3002 and 300 ofguch
Act.

"pProvided, however, for purposes of this subohaptor(
the term *hazardous waste' shall not mean any waste
removed froa any faoility listed on the National Priorities
List (NPL), or for which notification has been provided
to the Administrator of the Environmental Protection Agenoy
pursuant to the provisions of Seotion 105 or Seotion 103(c)
respectively, Title I, of the Comprehensive Environmental
Response, Compensation and Liadbility Aot of 1980,

*(10) DRY WEIGHT. The term 'dry weight' means as

" is aotual waste weight leas free water content.

*(11) TON. The ters 'ton' means 2000 pounds,

®(12) RECEIP?T. The term 'receipt' means the act of
the owner or operator of a qualified hazardous waste
disposal facility by which such owner or operator, at an
off-site facility, aigns the manifest or shipping paper
accompanying the hazardous wvaste, or at an on-site
facility,enters the desoription and quantity of the
hasardous waste in the qualified hazardous waste disposal
faoility operating record,
"SECTION %693. RECORDS, STATEMENTS, AND RETURNS

"Bvery person who disposes of, or stores haszardous
wastes for one year or more subject to taxation under
this sudbchapter shall keep records, render such state-

ments, make such returns, and comply with such rules and



-

© ® =N O VvV W N

- e e wd e @ s s
- OO W' & W N - O

18
19
20
21
22
23
]}
25

178

regulations as the Secretary may presoribe to ensure
proper assessment, payment, and collection of the taxes
imposed by Seotion 84691, The Secretary shall consult
with the Administrator of the Environmental Protection
Agency to ensure that records, statements, and returns
required to be kept, rendered, lﬁd made under this
section shall be consistent, to the extent possibdle,
with the reports required to be sudbmitted to the Admini-
strator under the Solid Waste Disposal Act. The Secretary
may require any person who generates, transports,
disposes of, or stores hasardous wastes for one year or
more and who 18 required to maintain records under the
Solid Waste Disposal Aot, the Marine Protection,
Research and Sanotuaries Act or the Safe Drinking Water
Aot, to sudmit copies of such reports or make such -
reports availadle to the Seoretary as required.”

Sec. 202, The Table of Subohapters for Chapter 38 of

the Internal Revenue Code of 1958 is amended by adding the
following at the end thereof:

"Subchapter D « Tax on Disposal or Long-Tera .
Storage of Hazardous Waste.®

Seo, 203. The amendments made by this Act, unless

otherwise provided, shall take effeot Ocotober 1, 1985,
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STATEMENT OF DR. HARVEY ALTER, MANAGER, RESOURCES
POLICY DEPARTMENT, CHAMBER OF COMMERCE OF THE
UNITED STATES, WASHINGTON, DC

The CHAIRMAN. Dr. Alter, you are next.

Dr. ALTER. Thank you, Mr. Chairman.

I am Harvey Alter, and I am manager of the Resources Policy
Department of the U.S. Chamber. The chamber consists of about
200,000 members, large and small bursinesses, and we have support-
ed superfund since its creation. We continue to support the pro-
gram; it's time for reauthorization. But we now believe that reau-
thorization is premature. ,

We can’t help but wonder what you havée heard many times
before-whg Congress is not waiting the EPA studies that it man-
dated in 1980. We are not that far away from the completion of the
studies, the submission of the studies. And then sufficient time for
thoughtful deliberation.

Also as you have heard many times, the chamber also supports
an increase in the size of the fund, based on the programs needs
and what EPA says it can realistically manage over the next term.
Amounts to date in both the Senate and House bills, we believe,
are far in excess of what EPA indicates it can efficiently manage,
and that we feel that too much is being approached in a crisis man-
agement method, when, of course, what we need is problem solving
a}r‘nd program or systems management in order to continue to clean
these sites. :

The chamber also encourages the Confress not to tax any one
segment of the economy in a way that will create a competitive dis-
advantage, particularly in international commerce. We also feel
that the haste and the excess amount of moneys that have been
talked about, that have been bantered about—their haste will
likely result in unsound policies, future environmental problems,
and failures resulting in an unn loss of public confidence.

We stand ready to assist Congress in the development of realistic
and workable Superfund reauthorization legislation. And we are
certainly committed to the future success of this program.

Thank you very much.

The CHAIRMAN. Thank you.

[The prepared written statement of Dr. Alter follows:)
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Washington
STATEMENT
on
SUPERFUND AMENDMENTS OF 1984 (S. 2892)
before the
SENATE FINANCE COMMITTEE
for the
CRAMBER OF COMMERCE OF THE UNITED STATES
by
Dr. Harvey Alter
September 19, 1984

1 as Harvey Alter, Mansger of the Resources Policy Depsrtment of the U.S.
Chaaber. The Chamber supported the creation of “Superfund” im 1980, and I am
pleased to be able to reiterate that support., However, we cannot support the
current rushed resuthorization that is not giving due regard to sensible
financiel and environneatal msanagesent. The current resuthorization is going

too far, too fast.
CHAMBER SUPPORT FOR SUPERFUND .

Stevardship of natural resources, including the environsent, is a broad
societal responsibility. The Chamber holds that achieving and aaintaining
eanvironmsental quality is the conccéin respousibility of all elements of
society, eaploying their joint talents and resources, and working
cooperatively with all uétorl snd levels of government. On this basis, our
support for the Comprehsnsive Environmental Response, Coapensation and
Liadility Act (Superfund) is firm. However, we cannot support the curreat
rush ia Congress to reauthorize the Superfund progi'n now, far in advance of
ite expiration date of Septemdar 30, 1983, Nor can we support the excessive
funding levels, $7.5 and $10.2 dbillion, proposed in the Senate and House
bills, respectively. .
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The serious tasks that 1ie ahead under the Superfund program will requirc-
loag-ters commitment and the implementation of carefully considered policy
options. We caution that, ia the environmental ares particularly, hastily

sade legislatiocn often results in uansound public policy.

THE CURRENT SITUATION

The original five~yesr Act authorised $1.6 billion with 12,5% coming fros
federal genersl revenuss and the balaoce from taxes ou specified choucil.
feedstocks. In addition, the Act called upon states to contriduts a share of

cartain clean-up costs.

The bulk of the fund comes from taxes on specified petroleum and chesical
feedstocks; the law also authorized co;t recovery for eite clean-ups from
responsible perties. The rate of recovery has baen slowed dy protracted
litigation, aad we siggest that the legislative definitions and court
interpretations of liability under this Act may be responsidle, in part, for
the delays.

Superfund was passed bastily in the “lame duck™ session of Congress ia 1980.
Congress recognised the imperfections resulting from that haste by requiring
certain studies prior to the expiration date. Now, Congress sppears to be
heading £or resuthoriszation ‘ln renewed haste -~ not waiting for the studies it
nsndated. This fact alons should cause pause and reflection, and postponesent
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of legislative action uantil next year, after the Environmental Protection
Agency's (EPA) Section 301(s) studies have been subaitted and carefully
considered.

A SENSIBLE AMOUNT FOR THE FUND

The Chamber supporte an iocrease io the size of the fund based upon a
realistic assessaent of the program's needs. lHowever, the amount of money to
be authorized sust be sensidble. This mesns an amount sufficient to clean-up
{the sites, an amount that can be reasonably managed by the EPA, and an amount
that can be raised without unfairly pensliszing any segment of the economy.

* The proposals oow being considered, including the House-passed reauthorization
of more than $10 billfon, do not pass these tests of common sense financial

sanagesent.

Both EPA Administrator Ruckelshaus and Assistant Administrator Thomas have
repeatedly testified that, averaged over the five-year authorization period,
the Agency can reasonably manage no more than approximately $1 biliion per
year for the Superfund, based on existing program responsibilities. To
require tham to spend more will result in a waste of human and financial
resources, nliuu of the program, subsequent oversight hearings, and loss of
pudlic confidence. Authorization of excess amounts, {.e., just throwing money
‘at the probles, will risk failure. Those vho earnestly seek to solve the

prodblea of old abandoned hazardous waste sites should encourage EPA ia their
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sensible management of the program, and oot force failure upon them. The
strength of the nation's environmental commitment is oot determined solely by
the amounts of money we make available, but equally in plananing for the wise

use of those resources.

The Chamber urges that the fund be kept to no more than the amount EPA says it
_can responsibly and effectively manage to carry out its program respon-
sibilities. Further, the law should be changed to encoursge, ot thvart,
settlement among responsible parties. Finally, the fuand sust not tax any
particular segment of the economy in a way that will cru.to & competitive

disadvantage, especislly in international coamerce.

In a Septesber 13, 1984 editorial, the Washington Post also objected to the
rushnd reauthorization of Superfund and the expanded amount of money.
Regarding the cospetitive effects of an expanded fund, @tﬂcdt

But the much higher tax aeeded for an expanded fund

would certainly put the domestic chesical industry,

still a major exporter, at s severe disadvantage

relative to its ever more aggressive internationsal
compatition.

CONCLUSION
Again quoting the Washington Post sditorial, "But too many major issuse remain

unresolved to justify such hasty treatment.” The Chamber sgrees that the
veauthorigzation process has been too hasty, has ignored the Congressionally
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sandated studies yet to come, and has not given sufficient thought to

providing a sensible amount of money based on the job that lies sheed.

We ask the Senate to give this important issue the consideration and study it
deserves, and to establish a fund that can be sensibly managed to do the job,
v_uhout building in future failures that will divert public attention from
environmental quality and undermine confidence in our system to protect public
health and the physical and biological environments.

STATEMENT OF URVAN R. STERNFELS, PRESIDENT, NATIONAL
PETROLEUM REFINERS ASSOCIATION, WASHINGTON, DC

Mr. SterNrFELS. Thank you, Mr. Chairman, members of the
panel. I am apﬁreciative of the opportunity of appearing before you
on behalf of the National Petroleum Refiners iation, which
refresents virtually all of the petroleum refining and petrochemi-
cal manufacturing business in the United States.

Both of the pending legislative proposals would be very damag-
ing, potentially, at least, to our members. We support reauthoriza-
tion of Superfund. However, we believe that the reauthorization
should not be done except on the basis of experienced i’udgment
and need, and that it should not become one of the final nails in
the coffins of a segment of our membership; namely, the independ-
ent refiners.

We also agree that deferral of the Superfund reauthorization is
necessary and should be put off until next year. It does not seem
reasonable that action should be taken without the key decision-
making tool that Congress put in the existing law—that is, the
evaluation based on the experience under that law due from EPA
in December this year.

Much of the rationale for taxing the industry under Superfund is
based on the assumption that those taxes will, in fact, be passed
through to those customers and users who ultimately are responsi-
ble for much of the hazardous-wastesite problems that exist today.

We believe that this is a false assumption under the current
business situation, particularly for the independent refiners who
are marg"inably profitable at best. Many have gone out of business.
Many others are teetering on the brink of going out of business
now. This could very well be the straw that breaks their backs.

The indepcndent refiners can ill afford new taxes in their
present situation where little or no opportunity for passthrough to
the end user is ible. It is not just an issue of fairness for them,
but a matter of survival. Now I stress that for them, and for the
petrochemical industry, the impact, as has been referenced before,
would be on thuir ability to compete in the foreign marketplace
and with respect to foreign competitors in the United States. The

rospects for both of these industries in the future, or long term, is
leak at best, given the international competitive situation that

now exists.
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Any reauthorization of Superfund, we believe, should be linked
to a demonstrated need and reflect a studied approach to fairly
placing burdens of the expanded Superfund that is contemplated
on those most closely associated with the waste-disposal-site prob-
lems which require cleanup.

I would like to add one final point in my summary of my state-
ment, which has been submitted for the record. And that is that we
agree with previous s ers who have referenced the victims'com-

nsation program—that is labeled a demonstration g‘rogram I be-
ieve that that is flying a false set of colors. It is not, in fact, a dem-
onstration p , but an attempt to get a foot in the door on a
matter which i believe should be addressed as a whole program by
the Congress, and the determination made on the basis of its be
a program that addresses the whole Nation rather than some smal
segment of the States. That seems, to me, to a much more forth-
right way to deal with what is acknowledged to be a very serious

roblem. There is no agreement on what the solution should be,

owever, within my industry or perhaps within the Congress. And
we would leave the merits of that to Congress to debate and decide
what is the most effective and efficient way to solve that societal
problem. But it should not be done in a manner which slips under
the door as a small program, which cannot help but ate dra-
m:itically both in size of the funds needed and in terms of its appli-
cation.

There is no way in the world, in our belief, that five States can
be given a benefit of health insurance while the remaining 45
States or citizens in those States are treated unfairly and don't get
. the same benefit. '

Thank you very much.
(The prepared written statement of Mr. Sterniels follows:)
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STATEMENT OF NATIONAL PETROLEUM REFINERS ASSOCIATION

on
Superfund Reauthorization
Submitted to the Senate Committee on Finance
September 19, 1984

The Natfonal Petroleum Refiners Association appreciates the opportunity
to appear before your Committee to address Senate Bill 2892, Superfund
Amendments of 1984, and H. R, 5640, the Superfund Expansion and Protection Act
of 1984 recently passed by the House of Representatives.

The NPRA 1s & nationa) trade assocfation whose membership inciudes
nearly every petroleum refiner and pestrocheaical manufacturer in the United
States. Me support reauthorfzation of Superfund. However, we believe that
reauthorization should be done on the basis of cxgorhucc. Judgement and need
and that it should not become one of the final nails in the coffin of many
independent refiners. Both of these pending legislative proposals would damage
al}‘of our mesbers, but most partfcularly, pose threats to independent
refiners.

Superfund reauthorization is premature

It s our firm belief that Superfund reauthorization should be
deferred until 1985, the year in which the current law expires, Deferral of
this important issue from the closin? weeks of congnmoml action this
election year would remove the very 1ikely possibility of a hurried compromise
lacking orderly, rationa) and equitable solutions to a societal problem of
great concern. There is no nug to rush forward with an obviously
controversial di11 when a key docision-uking tool mandated by the Con?nss in
the original Icgzhtion is sti1) lacking. 1 refer here to provisions of
Section 30) of Comprehensive Environmental Response Compensation and
Liability Act which require an evaluation of the present legislation by the
Environmenta) Protection Agency. These are expected to be available later this

ar. Experfence gained from administration of CERCLA should be a vital
ngredient in the reauthorization process. In addition, EPA has indicated in
its testimony that the gmtl increased revenues contemplated under the
reauthorization protnu s could not be utilized effectively. In fact, it has
been suggosud by that arncy that some of these proposals would hinder rather
than help efforts to rapidly proceed with the job at hand. In addition, the
0ffice of Technology and Assessment, in response to a est from the Senate
Committee on Environment and Public Works, has quest! whether EPA and the
states now have the technical, administrative and enforcement capabilities to
expand and accelerate the program in ways which would ensure effective clean
up.

39-919 0 - 85 - 13
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Taxes for cleanup of hazardous waste sites should properly be assessed
on those responsibile for waste disposal problems. In EPA’s 1983 survey of
hazardous waste generators, the petroleum refining and marketing segment was
measured as havinghgenented only 3% of current annua) waste. In fairness, any
future burden on refining seznt should not be greater than its measured
contribution to the sftuation, h of the rationale for taxing petroleum
refiners and petrochemical companies rests on the assumption that increased
taxes will be passed along downstream. For most refiners the extreme
competitive pressures in today's market have gmlu«d recovery of current tax
burdens (such as the recently increased gasoline tax). More fmportant, longer
range prospects for the refiners are bleak in view of increased gasoline
exports by foreign refiners. Some of these are controlled dy forefgn
governments, and do not share the same tax and manufacturing costs; and in some
cases, raw material cost burdens as domestic refiners. The independent
refiners can 111 afford new taxes fn their present situation where 1ittle or no
o“:rtunuy for passthrough to the end user s possible. In view of this
situation, basic fairness demands that the burden should be more equitadbly
distributed upon those who have the responsibility for the waste prodblems that
need to be cleaned up. For the independent refiners 1t i3 not just an tssue of
fairness, but & matter of survival of an important segment of refining
business. For the petrochemical industry new taxes would constitute a further
bar against successful competition in international markets, theredby adding @
further burden on our baltance of payments deficit., There is great regioma
fnequity, moreover, between the source of Superfund revenues and the location
of the major Suporfund sites. Petroleum refiners and petrochemical
manufacturers in the states of Texas and Louisiana, for example, now pay
approximately 40% of the crude ofl taxes and 803 of the petrochemical feedstock
taxes, while these states have only 16 sites--or 3%--0n the National Priority
List. [n contrast, the state of New Jersey contains 85 sites--or 16%3--0n the
NPL, yet industry in that state contributes only 2% of the petrochemical
feedstock tax and 3% of the crude of) tax, The current Superfund proposals
would perpetuate this regional fnequity. .

This 1s a perfod of extremely weak financial condition for both the
trochemical and mnlm refining industry. Long-term prospects for each of
se segments of business, by all reasonable projections, do not hold
t promise. Greatly increased Superfund taxes should not be collected and
1d in escrow while 1ndustr{'s recovery of these additional taxes in the
y

marketplace is highly unifkely. On) se funds EPA can reasonadly be
oxpoctu'd to mndﬂshzuld be collocuz. Put another way, only those funds that

can be spent reasonably by EPA should bs collected.

Provigsions for clean-up of leaking u nd P nks (LUST 14 not
4 (M

The Leaking Underground Storage Tanks (LUST) provisions in the House
bi11 are not related to cleanup of abandoned hazardous waste disposal sites.
LUST 1s directed at storage tanks for petroleum products that are used as fuel
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and for other purposes, and therefore are generally not “wastes.” LUST
provisions are not appropriately part of Superfund and should be dealt with
so?autely. Since most of these storage tanks are not in the hands of
refiners, imposition of taxes on gasoline manufacture to fund cleanup raises
serious questions of equity which need to be further explored.

The Superfund tax should not confer any advantage to imported petroleum
gr'Sachs."""'—""—"— )

Under Superfund foreign refiners who import finished gasoline and

?asoline blendstocks will only be taxed on those products which they import
nto the United States. The remaining portions of the barrel which they refine
in their plants will not be subject to any additional costs from Superfund or
many other U.S. imposed manufacturing costs that fal) on the U.S. industry.
Domestic refiners must pay the tax on every barrel of crude o1 which they run
in their refinery and recovery of this tax on traditionally lower profit
products such as residual of) are unlikely. Equity would demand that the same
tax burden be agpliod to imported products. Failure to impose at least @
comparable tax burden on {mported products would, in effect, serve to export
U.S. refining capacity and ultimately threaten national security.

Susmary

Any reauthorization of Superfund should be 1inked to & demonstrated
need and reflect a studied opfmch to fairly tgl«:ing burdens of any expanded
Superfund on those most closely associated with the hazardous waste disposal
site prodlems which now require clesnup. Ye would request that the Committee
consider the fact that the refining industry 1s not, itself, a major
c?ntri tor to the waste disposal problem. Little or no environmental waste

sposal problems occur as a result of fuels produced by refiners; they are
transformed in the combustion process into harmless carbon dioxide and water.
If enacted, H. R. 5640 would increase refiners' burdens under Superfund almost
16 fold, a monumental and unjustified departure from even the existing law.
The Senate Environmental and Public Works Commfittee's bill 5,2892, although it
catlls for less funding inftially, also would impose disproportionate tax
burdens on refiners and petrochemical manufacturers. Additionally, S,2892
includes an almost certain guarsntee that more funds eventually will be needed
for the "demonstration’ victims compensation program. We are convinced that
once it is established, claims for equal treatment by other states will prove
frresistidble, Cﬂ'uinfy the Congress should not act in haste on this matter
where both industry and society have such a great stake in the outcone.
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August 21, 1984

ESTIMATED TAX IMPACT ON REFINERS OF H.R. 5640

The National Petroleum Refiners Association has estimated,
on a state-by-state basis, the tax burden tiat could be fmposed by
K.R. 5640, “"The Superfund Expansion and Protection Act of 1984,* The
current Superfund law taxes ?etro1eum entering U.S. refineries at the
rate of .79 cent per barrel; H.R. 5640 would increase the petroleum
tax to 9.16 cents per barrel (7.86 cents for the Superfund ftself,
plus 1.3 cents for an ofl spill fund).

Thus, H.R. 5640 could cost U.S. refiners more than $400
million a year--more than ten times as much as they now have to pay.

The estimated taxes tabulated on Figure 1 are calculated as
follows: (1) The state-by-state "Crude Capacity" figures are taken
from the Department of Energy's Petroleum Supply Annual; the{
represent operable refinery capacity as of January 7T, 1984, (2
Revenues under the current Superfund law are estimated by multiplying-
operable capacity by the national average refinery utflization rate
(which is currently about 76%) and then multiplying this figure by
the .79 cent per barrel Superfund tax on petroleum. (3) Estimated
revenues under MH.R. 5640 are based on a tax of 9.16 cents per
barrel, Title V would increase the petroleum tax from .79 cent ger
barrel to 7.86 cents per barrel, and Title VI would establish a
Comprehensive 0f1 Pollution Liability Trust Fund to be financed by a
fee of 1,3 cents per barrel on al) of1 produced in or 1imported {nto
the United States.
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Figure 1

ESTIMATED TAX IMPACT ON REFINERS OF H.R. 5640

Crude Superfund H.R. 5640 Increase
Capacity Revenues/yr Revenues/yr Over

State  (Barrels/Day) (Present Law) (Projected) Present Law
AL 165,100 $ 340,000 $ 3,941,000 $ 3,601,000
AK 135,500 297,000 3, 443 1000 3 146 000
AR 65,480 143,000 1,664,000 1,621,000
CA 2,523,590 5,530,000 64 124, 000 58, 594 000
,co 7,600 167,000 1,819, ,000 1,662.000
DE 140,000 307,000 3.557,000 3,250,000
GA 28,500 62,000 724,000 662,000
H1 48,000 105,000 1,220,000 1,115,000
L 965,500 2,116,000 24,533,000 22,417,000
IN 468,300 1,026,000 11,899,000 10,873,000
KS 322,027 706,000 8,183,000 7,477,000
KY 247,700 543,000 6,294,000 5,751,000
LA 2,245,556 4,921,000 57,059,000 52,138,000
MD 14,200 31,000 361,000 330,000
MI 117,100 257,000 2,975,000 2,718,000
MN 204,143 447,000 5,187,000 4,740,000
MS 370,300 811,000 9,409,000 8,598,000
MT 148,550 326,000 3,775,000 3,449 000
NV 4,500 0,000 114,000 104

NJ 502,400 1,101,000 12,766,000 11,665, ;000
NM 109,130 239,000 2,773,000 2, 534 ;000
NY 105,850 232,000 2,690,000 2.458.000
NC 3,000 7,000 76,000 69,000
ND 60,580 133,000 1,539,000 1,406,000
OH 536,100 1,175,000 13,622,000 12,447,000
0K 464,950 1 019 -000 11,814,000 10,795,000
OR 15,000 33, ~000 381,000 348,000
PA 718,341 1.574.000 18,253,000 16,679,000
™ 60,000 131,000 1,525,000 1,394,000
™ 4,445,624 9,742,000 112,963,000 103,221,000
ut 169,400 371,000 4,304,000 3,933,000
VA 52,000 114,000 1,321,000 1,207, 000
WA 398,900 874,000 10,136,000 9, 262 ~000
Wy 14 165 31,000 360.000 329,000
Wl 39, 000 85,000 991,000 906.000
WY 167, ,055 366,000 4,245, »000 3,879,000
Total 16,137,141 *$35,364,000 $410,042,000 $374,678,000

*Actual petroleum tax collections in 1983 were approximately $37,000,000.
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The CHAIRMAN. Mr. Merrigan.

"STATEMENT OF MR. EDWARD L. MERRIGAN, COUNSEL, NATION.
AL ASSOCIATION OF RECYCLING INDUSTRIES, INC., WASHING-
TON, DC. '

Mr. MERRIGAN. Mr. Chairman, the National Association of Recy-
cling Industries, which is the trade association for the metals,
paper, textile, and rubber recycling industry, urges the committee
that if basic metals such as aluminum, copper, lead, or zinc are to
be subjected for the first time to the expanded Superfund sales tax
on chemicals, as H.R. 5640 proposes, then it is crucial to metal re-
cycling and plainly in the national interest for Congress to exclude
recycled metals, which are taken out of the hazardous-solid-waste
stream, from the scope of such an illogical, counterproductive tax.

In 1980, when the Superfund legislation first proposed a tax on
metals—that is, the feed-stock tax on metals—there was a provi-
sion for the exemption of recycled metals. That exemption was
dropped only when the Congress decided to drop the basic metals
from the tax in 1980. This year, the House Committee on Energy
and Commerce, which had jurisdiction over all the environmental
aspects of H.R. 5640, unanimously recommended that recycled
metals be exempted from the tax. 4

This is an ill-conceived logic to try to tax recycled metals, be-
cause recycling actually removes these metals, whether they be
hazardous or not, from the solid-waste stream. Today, the only
known technology for hazardous-waste cleanup is to take the haz-
_ardous-waste materials from one dump and move them to another
dump, which is considered more secure. Our industry takes these
metals out of the waste stream and reuses them again. So it would
be exceedingly counterproductive to tax those metals.

Moreover, Mr. Chairman, if there were a Superfund chemical tax
on both virgin and recycled metals, it would amount to double tax-
ation and then over and over taxation of these metals—aluminum,
copper, lead, or zinc. They are taxed over and over again as they
are recycled. - )

Exemption of recycled metals from the Superfund chemicals
sales tax would not significantly reduce Superfund revenues. The
exemption we call for would be in the neighborhood of $30 million
a year if all of the basic metals were exempt from the bill.

Finally, Mr. Chairman, we propose that the type of exemption
which would be adopted by this committee would make it clear
that that exemption could not be claimed by any company that is
charged with and convicted of or found guilty of any violation of
SWDA, the Solid Waste Disposal Act. That is, if any company
hasn’t paid its cleanup cost, it can’t get this exemption.

We urge the committee to take this step because we think recy-
cling is the most environmentally efficient way. In fact, presently
the only environmentally efficient way to handle hazardous waste
disposal. .

Thank you, Mr. Chairman. -

[The prepared written statement of Mr. Merrigan follows:]
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NATIONAL ASSQCIATION OF AERCYCLING INDUSTRIES, INC.
330 MADISON AVENUE | NEBW YORK, N.Y. 10017 | wssacccesw 887-7330

BEFORE THE

WASHINGTON, D.C.

Hearings To Consider H.R. 5640
And 2

8
Superfund Mdﬂ.nn 0f 1984
Wednesday, September 19, 1984, 10:00 A.M.

STATEMENT OF NATIONAL ASSOCIATION OF
RECYCLING INDUSTRIES, INC.*

Mr. Chairman:

My name is Edward L. Merrigan. I appear before this Committee
today in my capacity as counsel to the National Association of
Recyciing Industries, Inc. (NARI), the trade association for the
nation's metals, paper, textile and rubber recycling industries.

The Association's membership consiats of approximately 1,200
companies located throughout the Uniced States which are engaged
principally in the industrial recycling of metals and paper recovered
from solid waste for reuse as valuable raw wmaterials and resources.

The purpose of our appearance with reference to S. 2892 and
H.R. 5640 is to demonatrate that if basic metals such as aluminum,
copper, lead or zinc are to be subjected for the first time to the
expanded Superfund sales tax on chemicals as H.R., 5640 proposes,

%7 Summary sheet at end of statement.
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then it is crucial to metal recycling ~-and plainly in the nationasl
interest— for Congress to exclude recycled metals from the scope of
such an {llogical, counterproductive, self-defeating tax.

In 1980, when the original Superfund legislation similarly

" proposed to apply the chemical sales tax to some of these basic

metals, a ptovuioti was included which authorized and directed the
Secretary of the Treasury to exempt recycled metals. That exemption
provision was dropped only when the basic mctala' werealso finelly
excluded from the chemical sales tax provisions of the 1980 legisla-
tion finally adopted by Congress.

This year, although the House Committee on Energy and Commerce,
which had original jurisdiction over the non-tax provisions of H.R.
5640, was not able to adopt amendments for inclusion in the tax
section of the bill itself, the Committee nevertheless did unanimously
approve a "recommended amendment" which would exempt recycled metals
from full application of the Superfund chemical sales tax on sluminum,
copper, lead and zinc. -

However, when the House Ways and Means Commnittee hastily met to
mark-up the tax section of that bill prior to adjournment for the
Republican Convention last August, the Committee leldera praesented
the Committee with a predetermined fait accompli package agreement
and joined hands to oppose any and all proposed amendments. That
package agreement increased the chemical tax originally proposed by
the bill for lead and zinc, and added copper to the list of metals
subject to the Superfund tax -—and contrary to the recommendation

unaniously approved by the House Commerce Committee as ata}:-e_d
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sbove, that package proposal did not contsin even a partial tax
exemptiont for recycled no:glo.

Congressman Gradison of Ohio and Congresswoman Kennelly of
Connecticut thus proposed an amendment to thu package agresment
which would have provided at least a partial exemption for recycled
metals. In line with their pre-determined position, the Committes
leaders opposed the amendment, and thus this essential proposal was
defeated by the narrow vote of 18 to 17 by the Ways and Msans
Committee. .

The House Rules Committee thereupon adopted a rule which pre-
cluded Congressmen from offering amendments —including the
recycling asendment— to the tax section of the bill on the House floor.

Consequently, if the S;ncco Finance Committee also now decides
to subject some of our nation's most basic metals ~—gluminum, copper,
lead or zinc— to the expanded, incressed Superfund chemical sales \
tax prescribed by the pending legislation, it is truly imperative
for the Committee to include an amendment which would exempt recycled
metals from such ill-conceived, counterproductive taxation. The
Committee's support for such an smendment is essential for ths
following reasons:

1. Congress has repestedly recognized that 1nduuéria1 recycling
of valuable rav materials from the solid waste stream is the most
otfletcns. environmentally acceptable n.tho§ of reducing both solid
waste disposal and hazardous waste cleanup problems and costs.
Congress has also found that recycling of scarce metals from solid

waste operates to conserve this nation's virgin resources and energy



197

supplies; and that it reduces the United States' dangerous reliance
on foreign metal resources, and thereby alleviates the 7touing
deficit in our balance of payments with other nations.

Accordingly, the Solid Waste Disposal Act, as amended b; the
Resource Conservation and Recovery Act, specifically directs various
officials and agencies of the Federsl Government to identify and
remove, wherever possible, federally-created economic barriers to
maximum resource recovery and recycling, and to provide effective
economic incentives for the marketing and sales of those materials.”

2. As indicated by its name, the Superfund chemical tax was
originally devised to tax toxic chemicals which have been found to
pollute the environment as hazardous waste. Basic metals, such as
aluminum, copper and zinc, are not chemicals and normally they are
not hazardous waste. Howexor. assuming for the sake of discussion
that such basic metals are found in hazardous waste, clearly metal
recyclers eliminate both (a) envirommental pollution and (b) hazardous
waste cleanup costs by recycling those metals out of the solid waste
stream.

Consequently, metal recyclers eliminate and reduce hazardous
waste cleanup costs —which the Superfund chemical tax is deéignod
to defray— and therefore it would be plainly self-defeating and
counterproductive for Congress to tax this beneficial recycling.

3. Moreover, imposition of the Superfund chemical tax on
both virgin and recycled basic metais would amount to double

ee c), Solld Waste Disposal Act, as amended by

Resource, Conservation and Recovery Act of 1976 (42 U.S.C.
6901(c)).

696%{ 1d., at §§5001-5006 (42 U.S.C. 6952-56); $§6002 (42 U,s.C.



198

taxation in that sluminum, for example, taxed in virgin form,
would be retaxed over and over again when it is recycled out of
solid waste. . .

4§, Congress has provided other oxonp:i:oha ‘from the Superfund
chemical tax in past legislation, and the pénding legislation now
proposes to extend some of those other exemptions. For example,
there is a fertilizer exemption and there is an exemption for
"substances derived from coal". Clearly, for the reasons suggested
above, there are at least equally valid, compelling reasons to exempt .
recycled metals.

S. The Internal Revenue Code provides virgin metal producers
significant tax benefits in the form of (a) depletion allowancas
and (b) capital gains treatment of profits on virgin ores. Simul-
cu\ooﬁ“ﬂ.y. the mining industry has been and still is substantially
exempt from hazardous waste regulation under the Solid Waste Disposal
Act, as smended by the Resource Conservation and Recovery Act.

Consequently, exemption of icéycled metals from the Superfund
chemical sales tax would operate, to a degrae a.c least, to equalize
this longstanding competitive imbslance. In this tcgard. i¢ should
be noted that the only tax incentive ever provided by Congress to
the national recycling industry —the retycling energy tax credit—
expired at the end of 1982, and because of the mushrooming federal
deficit, has not deen renewed.

6. Moroever, exemption of recycled metals from the Superfund
chemical sales tax would not significantly reduce Suporft}nd raevenuaes.
As indicated previously, metal recyclers actually eliminate or reduce
cleanup costs generally by ‘tccycling metal waste out of t}u solid
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vaste stream, But, assuming the chemical sales tax proposed by
H.R. 5640 wera levied on all tonnages of copper, lead, zinc and
nickel currently rcc'yclcd in the United States, Superfund revenues
would be ,mcruua by less than $30 million per year. Thus, while
it i{s truly essentisl to both metal recycling and the several
national interests served by metal recycling not to impose further
federal tax burdens and inequities on such recycling, a metal
recycling exemption would not have a serious, adverse impact on
Superfund revenues, -

7. PFinally, it is important to note that the recycled metals
exemption recommended by the House Energy and Commerce Committee
and proposed by Congressman Gradison and Congresswoman Kennelly in
the House Ways and Means Committee contained a provision which speci-
fically restricted eligibility for said exemption to metal raecyclers
who remain free and clear of unsatisfied hazardous waste violations
of either CERCLA or the Solid Waste Disposal Act. This restriction
would s;rvc as an important incentive to the entire national recycling
industry to maximize compliance with thase important environmental
statutes and thereby contribute more and more in excess of the cost
of the exemption to the enhancement of this nation's environmental
progran.

In conclusion, therefore, the National Association of Recycling
Industries, Inc. and its members throughout the United States urge
this Committee to adopt an amendment to the pending Superfund legis-
lation which wouyld exempt recycled metals from the Superfund chemical

tax.

\
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SUMMARY OF PRINCIPAL POINTS

If basic metals such as aluminum, copper, lead or zinc are
to bs subjected for the first time to the expanded Superfund
sales tax on chemicals as H.R. 5640 proposes, then it 1s
crucial to metal recycling ——and plainly in the national
interest— for Congress to exclude recycled metals from

the scope of such an 1illogical, counterproductive, self-
defeating tax.

In 1980, when the original Superfund legislation similarly
proposed to apﬂ.y the Smrtund tax o basic metals, a
g:ovi.u.on wad included ch directed the Secretary of the

easury to exempt recycled metals. That exemption was
dropped ‘only when the basic metals were also dropped by
Congress from the Superfund chemical tax list.

This year the House Committee on Energy and Commerce, which
a8 pT urisdiction over all non-tax aspscts of the
Suparfund bill, unanimously recommended that if basic metals
are to be subjected to the Superfund tax, recycled metals
should be exempted.

A similar exemption amendment was narrowly defeated (18 to 17)
in the House Ways and Msans Committee when the Committee
lesdership opposed prozoud amendments to their pre-detertuined
tax package, and the bill was passed on the House floor under
a Rule ¢h prevented amendments to the tax section.

Consequently, if the Senate Finance Committee decides to
subject basic metals such as aluminum, copper, lead or zinc
to the expanded, increased Superfund chemical sales tax,
then it is truly imperative for the Committee to exempt
recycled metals from such ill-conceived, counterproductive
taxation for the following reasons:

(1) Raecycling of valuable metals from the solid waste
stream is the most efficient, environmentally
acceptable method of reducing both solid waste
d!.;ponl and hazardous waste cleanup problems
and costs.

(ii) Basic metals, such as aluninum, copper and zinc
are not chemicals and normslly they are not
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hazardous waste. However, assuming for the

sake of discussion that such basic metals are
found in hazardous waste, clearly metal recyclers
eliminate both (a) environmental pollution and
(b) hazardous waste cleanup costs by recycling
those metals out of the s0lid waste streanm.

It would thus be plainly self-defeating and
counterproductive for Congress to tax this
beneficial recycling.

(111) Moreover, imposition of the Superfund chemical
tax on both virgin and recycled basic metals
would amount to double taxation in that metals
taxed in virgin form would be retaxed over and
over again when they are recycled out of solid
waste.

(iv) The Internal Revénue Code grovtdoa virgin metal
producers (a) depletion allowances and (b) capital
gains treatment of profits on virgin ores. Simul-
taneously, the mining industry has been, and still
is substantially exempt from hazardous waste

\ regulation under the Solid Waste Disposal Act.
Accordingly, exemption of recycled metals from
the Superfund tax would serve to equalfze this
longatanding competitive tax imbalance. The
only federal tax incentive ever provided for
recyclers —the recycling energy tax credit—
died in 1982,

(v) Exemption of recycled metals from the Superfund
' chemical sales tax would not significantly reduce
Superfund revenues.

(vi) The type of exemption provision supported by the
recyecling industry —and as approved by the House
Enotiz and Commerce Committee— would restrict
eligibilicy for said exemption to metal racyclers
who remain free and clear of unsatisfied hazardous
waste violations of CERCLA and the Solid Waste
Disposal Act.

CONCLUSION
The Senate Finance Committee should adogt an amendment to the

pending Superfund legislation which would exempt recycled
metals from the Superfund chemical sales tax.
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The CHAIRMAN. Dr. Pirages.

STATEMENT OF DR. SUELLEN PIRAGES, DIRECTOR, INSTITUTE
OF CHEMICAL WASTE MANAGEMENT, WASHINGTON, DC

: Dr. PIRAGes. Thank you. The Institute of Chemical Waste Man-

.~ agement represents the commercial hazardous-waste service indus-

. try. We support the reauthorization of the CERCLA legislation, but

" would ask this committee to carefully evaluate any proposals for

. expanding the fundjng revenue sources.

"~ We are particularly concerned about proposals to implement a
waste-end tax. I would like to point out that currently only 20 per-
cent of the total waste generatéd in the United States is actually

- placed in a land disposal facility, and only 8.5 percent goes to a

o se::ice impoundment and landfill, the major targets for the waste-
end tax. = o

| In addition, the Solid Waste Disposal Act, recently passed by the

~ -Senate, will add further decreases in the amount of waste going to
land-disposal facilities. The threat of the new restrictions and the
already existing State restrictions will accelerate, we feel, manage-
ment behavior changes in waste management.

Therefore, we are concerned that a specified amount of tax be
raised through a waste-end tax will fail-before it even starts. The
funding source is now decreasing, and we feel will continue a rapid
decrease. \

In addition, we feel very strongly that regulations and strong en-
forcement of the regulations are a more appropriate way to change
management behavior rather than relying on imposition of a tax.

As the revenue resource decreases, we will soon reach a situation
where the taxing of the waste-end tax will be only on those wastes
that cannot go to anything other than our land. Those are general-
ly metals and treatment residues. We feel this would not be a fair
situation.

We urge the committee to evaluate any proposals for increased
funding mechanisms very carefully, and in particular to look at
some of the problems mentioned in my written testimony regard-
ing the waste-end tax. We hope we would have an opportunity to
comment on any proposed amendments, and would work with the
committee staff to develop an administratively—the best adminis-
tratively possible tax.

Thank you.

The CHAIRMAN. Thank you.

[The prepared written statement of Dr. Pirages follows:]

1
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Mr. Chairman and members of the Committee, my hame is Suellen Pirages,
I am Director of the Institute of Chemical Waste Management, a
component of the National Solid Wastes Management Association. The
Institute was formed to bromote proper management of hazardous wastes

- and has as its members those commercial firms engaged in all aspects

of waste management, inc]uding removal and remedial responses.

~ The Institute is pleased for the opportunity to testify before you on
the reauthorization of the Comprehensive Environmental Response
Compensation and Liability Act (CERCLA)., We believe that an expanded
CERCLA cleanup program should be reauthorized a$ soon as possible, and
we believe the bill reported out by the Senate Environment and Public
Works Committee is one deserving of Senate support. 1t apparently is
based on a level of effort that the Agency considers capable of
completing.

Without question, there is major national concern for proper
management of hazardous waste, and rightly so. Not only has the
potential threat from misnianagement of hazardous waste been
recognized, but there is only a beginning being made in cleanup
efforts, to remedy problems of past management and to license
facilities in accordance with tough new standards under the Resource

Conservation and Recovery Act (RCRA). EPA data indicate that only a
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few waste management facilities have received final permits. Small
wonder that the public does not distinguish between the "problem"
sites of the past and the "solution" sites licensed under RCRA. These
two programs are {inextricably entwined. Progress in licensing
management facilities and in cleanup efforts will reassure the public

_ that the job can be done and done right.
Our testimony will address twc issues relevant to this Committee's
Jurisdiction: the continuation of the Post-Closure Liability Trust

Fund (PCLTF) and the concept of a waste-end tax.

POST-CLOSURE LIABILITY TRUST FUND

Although the PCLTF is contained in CERCLA,' it is actually essential to
the system of hazardous waste regulation that we have in place today
quer RCRA, The Fund was created by Congress in 1980 to ensure that
monies always would be avajlable should any sites, being permitted
today, require remediaf actioh é?ter closure. The fund also provides
for compensation to injured parties. If the new RCRA regulations
produce their desired effect, the need for remedial action will be
minimal. ‘However, the American public has a right to expect that
funds would be readfily available should problems develop.

The PCLTF is as dimportant today as it was in 1980, and its
continuation is supported by government groups such as the National

Governors' Association, National League of Cities and National
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Association of Counties, by industry groups such as the Chamber

of Commerce, Chemical Manufactures Association and National Association
of Manufacturers. A list of associations that have actively expressed
their support for a PCLTF with certain modifications is attached. We
believe that the provision to eliminate the Fund, contained in the
House bill HR 5640, is a misguided attempt to provide further

disincentives for land disposal of hazardous wastes.

Mechanisms for financial responsibility are essential to a program for
regulating land disposal sites. The PCLTF is such a mechanism. It is
a prepaid, pooled-risk fund managed by the federal government. Monies |
are collected from an operator during the active life of a facility at
the rate of $2.13 per dry weight ton. The tax is collected from
interim status land disposal facilities and those few facilities with
final RCRA permits. Only those sites that operate with a final RCRA
permit, remain trouble-free, and do not pose a threat to public health
~can qualify for entry into the Fund. The operator of a facility
remains responsible for monitoring and maintenance activities for
'>-thirty years after closure of the facility. The Fund is currently
capped at $200 million.

It is generally agreed that the cost of long-term protection of a
site should be internalized in the cost of disposal, as best as these

costs can be predicted. This internalization eliminates any
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unintentional subsidies of land disposal. Since the probability is
Tow that any one site will require subsequent expenditure of funds,

the concept of a pooled fund is appealing.

Today, there are no financial mechanisms, either actually or
conceptually available that could cover the perpetual liaﬁ11ity of a
closed hazardous waste disposal site. In 1982, the US Department of
the Treasury made that determinatfon after completing a
Congressionally mandated study. We have attached that determination
for the record. Environmental impafrment 1iability insurance, a
relatively new development for "non-sudden" occurrences, is available
‘during operation of a facility, but is not avaflable at all for

. facilities after closure. It is a one-year policy with no guarantee
of renewal, Even during operation of the facility, this insurance is
sold on a claims:made basis, which means that the igsured must be
paying premiums at the time at which the claim is made. For several
reasons indicated in the attached document, the Treasury concluded
that the private insurance industry could not, and will not, meet the

needs of the public for closed land disposal sites.

We support the natfonal objective expressed in both House and Senate
RCRA amendments to discourage disposal ot wastes on and into the land.
Congress is moving toward passage of amendments to RCRA that will
prohibit ghe land disposal of certain wastes as well as tighten the

technological standards of management for land disposal facilities.
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Congress has also seen fit to increase the appropriations for

hazardous waste programs for FY '84 and FY '85. The regulatory system

should be the main driving force to industry's use for environmentally

sound management techniques for hazardous wastes.

Treatment processes are widely used today, and will increase in the
future. However, there will always be a need for some land disposal
capacity for the disposition of treatment residues, many still
classified as hazardous, and for those wastes that cannot be treated
or destroyed., Certainly in the near future, treated waste residues
will continue to be disposed as though-they were hazardous wastes.
For any land disposal facility, there will be a continuing liability.
Although we don't anticipate that a RCRA permitted facility will
require extensive remedial action after closure, the public has the
right to expect that there will be funds available to meet any

unanticipated problems.

The argument has been made that existence of the Fund encourages
planned obsolescence at disposal facilities, that s{tes will only be
designed to last as long as the operator retains liability. This is

not true. If the Fund were abolished today, the level of performance

as required by the federal government for disposal facilities would

not change. The stringent regulations developed by EPA would still be

met as a condition for receiving an operating permit.
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What {f there is no Post-Closure Liability Trust Fund? If the;e were
no guaranteed source of monies to cover residual risks, any future
remedial action would have to be initiated through Superfund -- either
as an enforcement action against the operators or a fund-financed -
cleanup action. Of course, an enforcement action is only possible if
facility owners or operators can be identified. Because the extent of
environmental contamination for new RCRA permitted sites is 1ikely to
be much less than at current CERCLA sites, a fund-financed action is
unlikely, but still possible. Will Superfund still be in existence
decades from now, when problems might be expected to occur? Can we
guarantee that a site owner will be around forever? Certainly not in
the case of an individually-owned site; even corporations have been

known to cease to exist.

Elimination of the Post-Closure Liability Trust Fund means playing the
lottery -- taking the chance that an operator will be able to pay for
cleanup and compensation. How much more effectivg it is for the
public to have a ready source of monies -- paid by the responsible
party -- available without question, without necessary administrative
enforcement actions.Akand without 1itigation, to address any
environmental problems at the sites immedfately. The asbestos
plaintiffs in the Manville case would have benefitted, if such a fund

had been established forty years ago.

There are some asﬁects of the fund that could be re-evaluated.
Currently, the fund is capped at 5200 million. An increase in the

cap, or removing it altogether should be considered. No one can
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predict today what the demands on the fund might be, but it fis
essential that the s?ze of the fund be perceived as sufficient to
cover potential cleanups and compensation. By enabling industries
that must dispose of hazardous waste to manage their long-term
1iabilities, responsible companies will»be able to continue operations
and will be encouraged to engage in the best waste management

practices.
WASTE-END TAX

Nearly everyone would agree that the Hazardous Substance Response Fund
as authorized by CERCLA in 1980 will not be sufficient. Although
nearly 600 sites have been included on the National Priority List
(NPL), there are more sites waiting to be fully evaluated for
inclusion, Although most sites on the existing list have received
some attention from EPA, in most cases, actual cleanup for many sites
will only take place far down the road. There is only a little more
than a year left in the original five year program, and yet "final"

- cleanup has taken place at only a few sites.

If adequate funding for Superfund is the prime objective of this
Committee, the ICWM must insist on a stable funding source. The
present feedstock tax has proven to be an administratively simple,
steady source of revenue. Because the IRS must track only about 800

taxpayers in collecting the feedstock tax, it has not been necessary
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to increase the IRS budget. We believe that the front-end tax concept
is a sound one, and should be improved by expanding its base,

increasing rates where appropriate, and addressing the concerns many
industries have expressed about competing imported products made from

these feedstocks.

The Senate Environment and Public Works Committee has suggested that
this Committee examine a waste-end tax as a supplement for a feedstock
tax. These taxes undeniably have a political and emotional appeal but
their real value is questionable. In fact, waste-snd taxes can create
undesirable distortions in current waste treatment and disposal
practices. The Institute opposes waste-end taxes both on practical
and policy grounds. First and most important, as a revenue raising
measure, waste-end taxes have not been successful. In every case
where applied, states have realized significantly less revenue than

forecasted. In at least one case, collection costs even exceeded

revenues. In all cases, the states have been forced to search for

additional funds.

There are several possible reasons for revenue shortfalls: 1)
estimated quantities 9f,?§?;9§49“ which the tax fees were based may
have been in erro;; 2) the infideé;;“;;‘a tax itself on waste
production and management tends to reduce the incoming revenue; 3)
{11egal evasion of the tax may he a factor; 4) loopholes in the tax

rules reduces the amount of taxable wastes. The exact reasons for
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revenue shortfalls 'are unknown, but there seems to be general
agreement that a waste-end tax will not provide a reliable and

predictable source of revenue.

One of the major reasons Congress adopted a feedstock fee, rather than
a waste-end tax in 1980, was the relative immaturity of the federal
hazardous waste program, and the possibility that a waste-end fee
might provide incentives for noncompliance. Although there has been
progress in identifying and tracking wastes, the possibility for
exemptions from system contro} remain. For example, a waste-end tax
could increase the economic incentive for an industry to seek a
political solution either by legislatively exempting their wastes, or
through regulatory delistings. Thus, a reduction in the universe of
hazardous waste would requiré increases in the waste-end tax. Serious
ijnequities among dJndustries likely would result. Also, if a
consideration of hazard levels were not incorporated into a tax rate,

certain industries could be disadvantaged.

The philosophy of using waste-end fees to provide incentives for
proper waste management disintegrates when the actual administration
of such fees is considered. Let me provide two examples. First,
large amounts of dilute aqueous waste are disposed in underground
injection wells. Depending on discharge limits, some of these wastes
could be further diluted and discharged either directly to surface

waters or into publicly owned treatment works. Should this occur as a
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result of imposing a waste-end tax, the main efféct would be to divert
waste from proper management and control to drinking water sources.
Second, some waste treatment processes increase the volume of the
waste while decreasing the level of hazard. in this case, a higher
tax would be paid on less hazardous waste, thus resulting in

disincentives for treatment.

There are a number of practical administrative questions of
particular concern to the commercial waste disposal industry, which
handles diverse waste streams. For example, there aré vast
differences in definitions of hazardous waste between federal and _.
state programs.. It is unclear how a tax could differentiate among
these differences. As taxpayers, record keeping would be highly
complex. At off-site facilities, operators will be faced with
determining which wastes are subject to the tax, and which are not.
He will have to rely on tRe generator identifying the origin of those
wastes. For on-site disposal facilities, those that receive 96% of
all hazardous wastes and where manifests may not be required,

verification of taxation may be difficult; evasion of the tax may be

difficult to detect also.

\

If the intent of a waste-end tax is to increase revenues for the
Superfund, other ways exist to broaden the tax base through front end
taxes. The options paper prepared for the Environment and Public

Works Committee explored some of them. A corporate surcharge is
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another possibility. The tax base for these options ébuld be large
enough to provide a stable supplementary source of revehue. We
believe taxes which are imposed on products or corporate income will
be harder to evade than taxes on waste, including the proposal of

Allied Corporation to tax garbage.

Should a waste-end tax be included in the final bill emerging from
this committee, we would like to identify certain pitfalls and

implications of certain decisions.

Y
1) The best way to insure that no waste escapes taxation is to

rollect the tax at the point of generation, not disposal. A tax
collected at a disposal site provides the greatest incentives for
improper management. In addition, although the commercial waste
industry invelived in final disposal will try to pass on the tax, to
the extent it cannot do so, generators will not be internalizing that

cost.

2) If the tax is to be collected from the disposal facility, it
should be made absolutely clear that the tax is collected at the point
of disposal only, not when waste is accepted for storage or treatment
(including incineration). All treatment residues required to be
disposed at a Subtitle C facility, including residues of incineration

and other treatment technologies, should be taxed.
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3) There is one tébhnology of waste manaﬁement. which can be both a
treatment and a disposal method -- surface impoundments. The
owner/operator of a surface impoundment must declare the impoundment
either as a treatment facility with wastes removed for ultimate
disposal elsewhere o?‘a disposal facility with wastes remaining in the
ground after closure. If collection is at the disposal site, a tax
would not be collected on the first (though a tax would be collected
at another disposal facflity for disposal of the dredged wastes), but
would be collected on the second. That is as it should be. However,
it may happen that an operator decides not to dredge the wastes, and
closes the facility as a disposal site. No tax would have yet been
collected on this waste. If the tax is paid only on the weight (if
that can be determined) of remaining waste, the full amount of the tax
will not be collected, and perhaps even more important the tax has not

been charged to the customer,

4) We support the use of the metric ton measure rather than the dry
weight ton proposed by scme. We presently are forced to collect the
Post-Closure Liability Tax on a dry weight basis, and it is fraught
with problems. Most of our members have chosen to collect the tax as
if the entire weight were waste -- in essence using the simple ton
measure. Those favoring the use of dry weight ton hqve some valid
arguments, particularly that the rate of tax for under;round injection

on a metric ton basis 5 too high because of the aqueous nature of the
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wastes. We suggest that this problem be ad&ressed by adjusting the
rate of tax and matching the unit of measure to that reported on the

RCRA manifest, for example, gallons. -

5) Finally, it should be made clear that documents required by IRS to
audit proper collection of a waste-end tax should be those already in
use in the RCRA system. In order to have a chance of working
administratively, waste-end regulations should track RCRA wherever
possible. If changes in RCRA documentation are needed, such as may be
the case for operating logs for on-site facilities, IRS and EPA must

work closely together to make sure that the systems remain the same.

You can see that a waste-end tax is not a simple undertaking; we fear
that such a tax actually could subvert rather than complement the
existing RCRA regulatory system. The experiences of the commercial
waste industry in those states witﬁ waste-end taxes have not been
good. Direct discrimination against commercial waste management
facilities -- where tax rates are higher -- has been common, Although
waste-end taxes proposed in this Cong;ess do not set differential
rates based on whether the waste is managed on-site or by a commercial
}irm, we believe that there are enforcement biases and institutional
factors that may differentiate indirectly. That means that the small
and medium sized businesses, the 84 percent of all hazardous waste
producers in the country that use our services, are also

disadvantaged.
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There 1s no way to tax any foreign industry within a waste-end
- taxatfon system. This magnifies the concerns expressed by the
petrochemical industry about foreign competition within U.S. markets.
This is the concern of our customers as well with a waste-end tax, but

one that can't be solved in the same manner as within a feedstock

taxation system,

Our hazardous waste program is finally beginning to work as Congress
envisioned. Waste generators already are reacting to the increased
cost of treatment and disposal by changing)production'processes to
reduce waste generation, by recycling or égﬁovering practices.” 'When
all facilities are given final permjts under the new amendments to the
RCRA, the economic incentive of regulatory compliance will be that
much stronger. Generatorﬂ do not need the incentives that nany
contend a waste-end tax might provide. State and Federal regulations
already provide these incentives. Both the CERCLA and RCRA programs
are just beginning to work; 1t seems to be a poor time to initiate

experimental taxation practices.
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June 8, 1984

The Honorable John 0. Cingell
Room 2221

Rayburn

Washington, 0.C. 20515

Dear Representative Dingell: .

The Energy and Conmerce Committee will soon consider H.R, 5640 to
extend and expand the Superfuni hazardous waste program. Among the
proposed changes is one wnicn would eliminate the Post-Closure
Liebility Fund, a fund established by Congress in 1980 to protect the
public against the long-term potential for problems from closed, RCRA
permitted disposal facilities.

The Post-Closure Liability fund is badly needed. There is no
insurance or otner guarant2e that can assure that money will always be
available to clean up these facilitifes. No alternative program of
public proteciicn is propcsea in its place.

Tre Post-Cliosure Liubiiity fund is a long-range grogram, since
there are no 7acilities likely to gqualify in the near future. Thus,
Ccngress has Iime to review the program and the operation of the fund.
Lnger tne crriumstances, w¢ urge that vou remove Section £02 from the
cill, 'herﬂc: rajeciing tre proposai to terminate the Post-Closure
..lrmh._. fura,

" sincereiy,

\
SHERISAN FETROLILM INSTITUTE HATICHAL ASSOCIATIGH OF LOCAL
GOYERIMERTS Cf HAZARDOLS WASTES
UATIONAL PAINT & COATINGS
ASSCCIATION, IiC.

SATIGHAL SCLID WASTES MANAGEMENT
ASSCCIATICH

w1e2 .C-.

INTING TLEUSTRIES ZF AMERICA

AnD ::S 03aL ASSCCIATICH

BEST AVAILABLE COPY
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June 11, 1984

The Zsnozable James Plorio, Chairman

Subscainittee on Comnerce, Transportation and Tourism
U.S. House of Representatives

House Annex 2, E2-151

wasaington, D.C. 20515

Dea: M:. Chairman:

the Natjional League of Cities and the 15,000 cities
= 1é like to express our support for reautho-
uyperfund program and for some of the most critical

5640.
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vizonment and Natural Resources Steering Commit-
nd, following an excellent presentation dy !

sz2ff, reviewed our current policy on supeziund
Lt legislative developnments.
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forenost, the Steering Committee unanimously suppor
2 billilen Superfund. To support these increases ina
cur ccrnittee reccmnends that the feedstock tax rate
é some ¢ the current exemdtiions from the tax de
taxes de la2viad on some of the new chemicals
to be hazardous. The Commit:-ee, however, does no:
apprenension about such a tax
it is neither a stable nor
wasze end tax may rfesult in
Z nacardous was:tas.
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for the progosad changes
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T2 regui....n%3 {acorgorated, in H,R. 3540 such as the 90-10
~=-stace nma:ch for lonc-:ern O & M costs, the deletion of
{eedsiock tax pre-empticn, and applying the 50 percent
Teqgilirenents only where states own and operate sites. In
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NATIONAL
ASSOCIfATION

COUNTIES

440 First Se. NW, Washington, DC 20002
202/393-6226

June 11, 1984

The Honorable John D, Dingell

United States House of Representatives
2221 Rayburn House Office Building
Washington, O, C, 20515

Dear Congressman Dingell:

+ 0n"the eve of the mark-up of H.R. 5640, which will extend and expand
the Superfund Hazardous Waste Program, the National Association of Counties
reaffirms its strong support for reauthorization this year. He believe
‘that the level of funding provided in the bill is the minimum amount needed
to begin cleaning up sites currently on the naticnal priority list.

We further support the combination of a feedstock tax with a waste
end tax as a way of both increasing the size of the fund and providing
incentives Tor alternatives to landfilling of hazardcus wastes.

Among the prooosed chkanges in H.,R. $640 is one which would eiininate
the Post-Closure Liadility Fund. The fund was establisked in 1339 to pro-
tect the cublic 2gainst long-term potential predlems frea closed, 2CRA
permitted diszosal facilities, Without this long-term cuarantee, counties
and local governzents will te placed at financial risk srould the respon-
sible parties not te available to pay for post-closure corrective actions.
Therefore, we sudssri the retenticn of the Post-Cliosura Liadility Fund and
urge that you celete Sactien 502 frem tha Bill.

7@ censensus among our elected officials wno have
avirsnmental ana cutlic health pratacticn that Superfund

: 1
ugnat Wy sar 1222 now. a2 acplaud 2n0 suczort your efforts to reach

this zoail.

Sincereiy, -

“afshew 5, CSiie
Srocutive Girecicor

\\‘2' €4
A
N7

COUNTIES %
16 b o rs waey 0 Pera e A
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AUTOMOTIVE SERVICE INDUSTRY ASSOCIATION 1o I2USIAY S £31 1IN SIOCE 4SSN

€44 North Nlichigan Avenve, Chicago, lllinos 60611 (312) 836-1300

AgPLY YO
WASHINGTON, D.C. OFFICE
3728 X STREET. N.w., 20008
202:223-3300

RICHARD F. TURNEY
June 8, 1984 - WASHNGTON REPAESCNTATIVE
»

VIRGINIA 8. BLISS
ASSOCIATE WaSIiiNGTION ALPACSINTATIVE

Representative John Dingell, Chairman
Energy and Commerce Committee

2125 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Dingell: \

The Automotive Service Industry Association, (ASIA), representing over 8,500
independent automotive wholesalers, warehouse distributors, heavy-duty parts and
equipment distributors, automotive electric service distridbutors, manufacturer's
representatives, manufacturers and remanufacturers of sutomotive replacement parts,
tools, equipment, chemicals, paint, refinishing materials, supplies and accessories
has several areas of coffcern with H.R. 5640.

ASIA believes the funding zoals are over ambitious and that "waste end” taxns are
neither appropriate nor ZIeasible. This type of tax gives our foreign competitars one
rnore edge in a narket already tilted in their favor. R
Other concerns are: 1) The extent that remedies in the law as to "iHow clean is clean?”
go beyond what is necessary for protection of health and the environment. 2) The
federal cause of action contained in Title II legislates tort law standards in a harsh
and unfair manner Yy specifving a standard of "strice, joint and severai' liabilitv
that could force a party rvesvonsidie for only a small portion of a waste site release
to be liable as if¥& 7an causedtaeswhole release. 3) The joint and several liasbility
in sige/ctehhuas should ba =ore f:i?!ﬁ apportioned using guidelines to ensure fairness.
4)The post-closure liability fund should Se retained o previde alternative public
rotection froa closed facilities.

=4 serfzezinz amendzeats will Se offered o correct some of
these inequizies. I is dur horce Inal ¥ou and vour Commilitee will fully explore these
issues and suppor: zmerdments whizn could improve and make this lezislation more

eguitadle and workadle.
ASIA appreciates wour hels 3nd interest in lezislating a reasonadls, workadle lav o

Yenefit the enzire countrw,

L e
o

> /. /W
Richard F. Turney
IFT:gd

¢¢: Entire Commerce Committee
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allegations rest. in such detail 33 10
permut the Board to determuine their
exact nature,
(Catalos of Federsl Domestic Assistance
Program No. 30 803 Operanag-Diflerennal
Subs:idy (00S))
By O:der of the Maritime Subsidy Board
Dated: December 27, 1982
Georpia P.Stamas,
Assiztont Secrelary.
7R Ooe 4333430 Filed 13-39-02 6 43 am)
BALING CODE €910-01-M

National Highway Tratfic Safety
Administration )

Denial of Petition to Commence Defect
Proceeding

This notice sets forth the reasons for

Issued on December 22, 1982
Lyna L. Bradford,
‘2 N

ator for Enfor
(VR Doc. 82-39171 Filed 12-29-42 843 2m)
BRLING COOE ¢310-59-u

OEPARTMENT OF THE TREASURY
-Office of the Secretary
Hazardous Sudstance Uability

. Insurance

AGENCY: Department of the Treasury.
ACTION: Determination on feasibility of
private insurance as an alternalive to
the Post-Closure Liability Trust Fund
(PCLF)

SUMMARY: Under Section 107{k){4)(B) of
the "Comprehensive En 1

product of major uncertainties faced by
Congress in its efforts to provide for
new and safe hazardous waste disposal
facility capacily. Primary among these
uncertainties were: (1) The ability and
willireness of private industry to
eslablish new hazardous waste faciity
capacity under RCRA: (2) the
acceptability of new hazardous waste
sites by local communities: (3) the
distnbution of responsibilities for the
“perpetual” care and liability attendant
to permitted sites: and {4) the
availability and alfordability of private
fnsurance as a source of financial
assurance for such sites.

‘The Post-Closure Liability Fund
sddresses many of these concerns by
providing funds foz the monitoring and
maint and the ption o

Yahilini

Response. Compensation and Liability
Act of 1980" (Pub. L. 96-510. December
11, 1980} and pursuant to the delegation

the demial of a petition to a
proceeding to determine whether to
{ssue an order pursuant to section 152(d)
of the National Traffic and Motor
Vehicte Safety Act, 15 U.S.C. 1413(b).

Oa June 3, 1982, [ohn jupin. Consumer
Protection Investigator of the city of
Vitginia Beach, Virginia, on behaif of
Lews S. Tefft, pehitioned for an
investigation of a possibly salety-related
defect 1n 1981 and 1232 Plymouln Reliant
K vehicles. speaiiically that premature
failure of atr conditioniag hoses couid
cause a “blinding white cloud™ and
possible loss of vehicle control by the
operator.

INHTSA believes that the leak that
apparently occurred in Me. Teiit's hoses
deposited some air congitionng system
reftigerant o on ot ergine
components, which entered the
passenger compariment while the car
was in moton. The acency fearnad that
in May 1831 Chrysler hadanstituted a
service ¢3m23:¢n on eariy 198t medel
*K" vehicles tecause o excessive wear
of the air concitioning discharae and
sucticn rneses. and that Me. Tedit's car
was eiigikie for correcticn. The
manufacturer stated that it was rot
aware of aay acaidents, 1xjustes, and
instances of loss of vehicle conirol due
to the condition. NHTSA itself faund ro
simtiar compiaints in its files. There
beirg ro reasoraple possioility thatan
otder of ihe nature roguested wouid te
issued at ine concivsion of an
investization, the pelition was denied on
Decemcer 6, 1932,

{Secs. 124, 152, Pod. L 91552 €3 S1at. 1470
(13U S C. sii0a. 14120, delecanions of
autnonity of 19 CFR 1 20 and 501.8}

of authoirity in E tive Order 12316
{August 14, 1981) the Secretary of the
Treasury has dctermined that it is not
feasidle 10 estadlish or qualily an
optional system of private insurance for
ost-cl fi 1 responsibility for
azardous wasle disposal facilities at
this time.
OATE: Effective on the date the
Secretary of the Treasury makes the
determination. .
FOR FURTHER INFORMATION CONTACT:
Mark G. Bender, Room 3023, Department
of the Treasury. 15th & Pennsyivania
Avenue, N\, Washinzton, D.C. 20220.

of properiy closed and
permutted hazardous waste [acilities in
perpetuity. Specifically, the PCLF is
designed to assume (1} all of the liability
altendant to a “qualifying™ hazardous
waste facility at the end of the 5-year
closure period (liability remaining with
owners/operators duning closure), and
(2} the costs of monitonng and
maintenance at the end of a 30-year
period spanning both closure and post-
closure.

11. Private Iosuracce for the Post-Closure
Period

The question at hand is whether or
not private insurance as an alternauve
to the PCLF will be available and
affordable for the owners or operators
of hazardous waste facilities in the post-

SUPPLEMENTARY INFORMATION: Secti
10{\){41{A) of the "Comprehensive
Environmental Response, Compensation
and Liabiiity Act of 1280", or CERCLA,
ditected the Secretary of the Treasury to
undarrahe a study and make a report on
the “Zeasibility of establishing or
gquaniyv:rg an optional sys:em of private
insurance for post-closure financial
responsaSiinty for hazarcous waste
disposal fac:lities.” That report was
cempleted and submitted to Coneress in
Maren 1932 {see Part Three. Chapter 6.
“Hazaréous Substance Liabihity

asurance.” Department of the Treasury,
Marca 19320, It was concluded that at
this me private insurance is not a
feasible aiternative to the Federaily-
adrziustered Post-Closure Liability
Trust Fund established by Subuile C of
Tutle Il of CERCLA.

As reguired by Section 1071h)(4){B).
the reasons fer the deteemination are
reviewea telow in a recapitulanion of
the Secretary s report.

L. The Post-Closute Liability Fund

“‘l‘he Post-Closure Liability Fund
provided for by CERCL.\ was the end-

closure period. Technically speaking,
private ynsurance would have to extend
a rance of coverage comparable to the
PCLF il it were to be considered as a
feasible option or substitute for the
PCLF. Given the current structure of the
PCLF this means that private insurance
would have to meet at least three major
critena.

First. pnvate insurance would have to
be available 1o the owners or operators
of all kazardous waste facilities that met
the el:ibality standards of Section
107{k}=—i.e.. havinz been operated under
RCRA permit, havirng been closed in
accordance 1o “plan.” and having been
maintained for [ive years after closing
without incident, Second. private *
insutance wouid have to accept all of
the hability of [acitity owners or
operators as imposca by CERCL\ and
“any other law™ 11 perpetuily and
without passibihity of terminanion. this
liability becoming eifective the fifth year
alter facility closure. Finaily, pnvate
insurance would have to provide the
financial whetewithal tor the momtonsig
and maintenance of facilitics starting
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thirty years after closing and continuing
in perpetuity.

Impediments to Private Insuronce

Some of the more significant
impediments to the use of private
insurance as a substitute for the PCLF
are (1) the scope and nature of liability,
(2) the difficulties of risk L (3)
the necd for “perpetual” coverage, and
(3] the potential for adverse risk
selection.

Liobdility Considerations. For private
insurance to substitute for the PCLF it
would have to provide coverage for all
claims actionable under “superiund™ as
well as all ctaims actionable under any
other (common or statutcry) law.
1 coverage th would
have to extend to all dosts of removal or
remedial action incurred by Federal or
State authorities consistent with the
National Contingency Plan, other
necessary costs of response incurred by
any other person ccnsistent with the
National Conti y Plan. d s for
injury to, destruction of. or loss of
nateral resources, and. in addition,
liabilities ansing from all personal
injury and property damage claims of
third petsons.

Accoraintly, the problem of uncertain
and potentially unlimited liability may
be even greater under the PCLF
standard than s the case under
“superiund” per se. For one thine. 3
broader range of liabiiities wouid be
specificaily open to action under Federal
statute. For anotrer. iIf private insurance
were 10 substitute for the PCLF as now
consututed. the owners or operato:s of
“qualified™” facilities could uitimateiy
“walk away” from ail habiiities. This
means that the paivale insurance
company rmust de prepared to "stand in
the shoes™ of the ownersoperator, and i1n
so doing render meamingiess vie normai
limits, exciusions and Cefenses

. contained in stancard insurance

poiicies. If suca 3 nisk s assumed at all
it woutd prodadiy recuire significaaty
higher, perhaps proabilive. premums.
Risx Assessment. The gromem of nisk
assessment as 3 carnertotie
insuraciity of ciosed hazarcous waste
faciiities can be expecied to vary over
time. beira of minimal consequence at
the ume of closing but £rawing ia
importance througaout Ine pest-closure
peniod. Tre fact that owners or
operaters must moraief and maintain
ciosea s.tes for a pertod of tairty yoars
18 an assuning factor ia thus respect. Lut
oaze tevone tais penod Lhere are ro
requrements that ownersjoperators
trcertaae the exvense of loss
prevent:on measures. and the risks of
t‘ac:}nv ceterioration wiil be increasing
Wilh time. {nsurers have arguea that the

Varic::

difficulties of such long-term risk

only insurance option open to potential

ds. Other private-sector insurance

would be a significant
barmer to private insurance as &
substitute for the PCLF.

Perpetuai Coverage. Pollution
insurance ccverage is currently
extended on a "claims-made” basis
only. But, significantly, the claims-made

arrangements may include self-
{tisurance. captive insurance companies.
pooling of risks. assigned risk pools, and
80 on. But attempting to use any of these
options as an siternative to the PCLF
encounters many of the same

policy witl honor only those clai
presented during the eifective term of
the policy itseif (unhike the occurrence-
based policy, which will honor claims
traceable to an incident which occurred
while the policy was in effect whenever
such claims are presented). Since this
turm is generally set for one yearat a
tinte. and since the policy may not be
reis:ued for any ber of at

shor gs app in the analysis of
the commercial insurance market.

For example, sell-insurance as an
oplion to the PCLF may be attractive to
certain larger and financiaily-strong
companies. It can be atgued that many
such areas {ally
“secure” as well-known insurers and
that the precedent of self-insurance for

the end of its term, the claims-made
policy i3 uniquely unsuited to provide
the type of perpetual coverage which is
to be r.ade available by the PCLF,

For one thing, the claims-made policy
requires both an insurer willing and able
to urderwnte the risk of the closed
facility year-after-year in perpetuity and
annsured willing and able to pay
premiums on a closed facility yeac-after-
yearn perpetuity. Practically speaking,
these conditions may be difficult if not
impossible to meet. Insuters as well as
insureds may cease to exist over lime,
leacing to temporary or even permanent
interruotions of facility insurance
coverace. Another likelhood is that as
closed facilities deteriorate over ime
the underwnting nsk will increase
commensurately. lorcinz insurers to
protect themselves in terms of ever-
hicher premiums. Such a cvcle of events
couid lead rapidly to an aifordability
prodiem for 1nsureds which eifecuvely
interrupts insurance coverage. Finaily,
the increas:ng burden over tirse of
providing jor the insurance coverage of
3 ciosea faclity may iead some owners
or 0Ceratoss 1o “abancon” that faciinty.
In ali ci 1nese cases e izpancial
res=onsisiity for Lie cigsed faciily is
Likerv to rev ert 10 the pudizc sector.

Acverse Risx Seiectica. Another
frequenty-crred prodiem which may
anse 1l a private 1nsurasce option to the
PCLF is quaiii.ed 13 thatci “adverse risk
he most csmmon argument
is Liat the hizher-nisk fa es wiil use
e # CLF wate lowerrsx faciiities wnl
rely o1 phivate insurarce. If this 1ype of
situten were Lo ¢eve.0d. it 1s asqued
that tme in
wou.d de unacrminec, s.ace fees
€0..0C10d {737 ioW-is% §
rol Se avaiavie to ccmzensale for the
disniunerncnate exposure of tic highe
188 tacint.es,

s oa Privee Irsurarnce

The puzchase of commerzially-
proviacd private insuzunce 1s not the

pollution risks already exists under
Federal regulations. However, even the
strongest of lirms is unlikely to be able
1o guarantee coverage of potentially
unlimited liability in perpetuity:
potential liabilities may well exceed
available assets and in changing
economic citcumstances any firm may
cease to exist, effectively terminating
insurance coverage.

Captive insurance companies are
atlractive 10 come corporations as a
means of i 2 the risk exp
the parent on a more cost-effective
basis. But for all intents and purposes
the captive insurer must operate as
would other insurers in the same
junisdiction. Therefore, while some
advantaces might be realized in terms of
alfordability and the capability of the
insurcr to ultimately accept all
respons:bility for the closed hazardous
waste site, the capuive 1s really no bettee
positioned with respect 1o the major
prosiems of unhmuted Lability or
existence in perpetuity than are
comeerctal insurers.

The poolina of risks as 1s done
custently wilta the P & [ Associations
and 1e recently-formed Pollution
Liabiity Iasurance Association wouid
cndoubdtealy ease the burienoi a
polivtion incident for any given
uncerwniter. but, here tco. compatabihity
wita tae PCLF would be difficuit «f not
impossiole to aclueve. Acan, post.
closure i:ability is uncertain and
potentaliy unhim:ted, an uadenvriing
prooiem no more acceplable to mutual
associations than to individual
insurance compantes. And aninsurance
pool is rot much mare Liely to commit
itseif to the perpetual. ronzancellable
coverare of a closea faciity than s an
indivicual insurer. Nor can it be
guaranteed than all quak:hied facilities
would be uccepied ds an insuranie risk
by the pool. .

The same insurability problems whiea
petlain to commercially-purcnased
insurance, scif-insurance, captive

of
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insurance companies. and the pooling of
risks would extend to one degree or
snother to most. if not all, purely private
sector post-closure financial assurance
options.

111, Messures to Foster Privale Post-
Closure lasuzance

‘The analysis suggests that private
fnsurance a3 a substitute in the entirety
for the PCLF may not be feasible in the
foreseeable future. The scope and nature
of the coverage provided by the PCLF is
simply too distinct from that of the
traditional property- Ity insurers to
be readily assumed by the latter.
Therefore. the development of &
signilicant role for private insurance
means that eithee {1) the social goals in
support of which the PCLF is designed
be scaled back 30 83 1o allow .
substitution in the entirety by private
insurance. or (2) the rols of the PCLF be
redefined 30 as to sllow schievement of
the same goals in concert with as much
private insurance participalion as is
feasible at any given pointin time.

Scaling Back Social Coals

Under CERCLA the owners or
operators of permitted hazardous waste
disposal facilities can be exempted from
the payment of the PCLF tax if they
enroil in any private insurance plan that
i3 deemed to qualily as a subsutute for
the PCLYF. But for all of the reasons
discussed in detail previously, pnvate
fnscrance plans are unikely to be able
to substitute for the PCLF sl this time.
‘Thus the mutually exclusive i e
arrangements currently called for—ie,
either pay the lax and insure with the
PCLF or arrange to purchase equivalent
private insurance in lieu of the tax—
most probadly will leave potential
insureas with no choice but the FCLF,

It would seem that as long as the
“either/ot" insurance arrangement
implied by CERCLA rerains extant,
private insurance as an option may be
feasible only if compromises are made,
ot expectatens lowered. with reszect to
the scope and nature of the coverage
tequired. Ia short, Ure insurance
coverage requizerents would nave to
correspond much more ctosely to what
the private cuarket reasonably can be
expected to provide. As 3 miniraun,
therelare, the public policy compromises
probably would involve the acceptance
of the following: (1) limits on hability foe
private parues: (2) provisions for
canceliable and nonperpetual insurance
contracts such as the claims-made
policy or the himited-term annuity: and
{3) the retention by facility owners and
operators oi all responsibility for
asunne. monitorine, and maintaimng
their facitities in perpetuity.

However, if measures such as these
were to be taken in order to qualify
private insurance for post-closure
purposes a major complicating factor
might be introduced. This complicati
would be in the form of an
extraordinary ssymmetry between the
coverage aveilable from private insurers
and that of the Federally-administered
PCLF. Presumably, potential insureds
would still have to choose between
either the PCLF or private insurance. But
the asymmetrical coverages would
undoubtedly add to prob of adverse
risk selection. cyclical market capacity,
uncertain PCLF funding. non-uniform
coverage of insured [acilities, and
overall market instability as insurers
and insureds sought out optimum

P to ever-changing tax/
premium/caveraye relationship

The cost of bringing a reasonable
amount of stability, predictability, and
uniformity of coverage (o the post-
closure § situation depi
above would be the diminution of the
coversze of the PCLF to something more
cornistent with private market .
capabilities, such that the alternative
insurance programs would be truer
substitutes one for the other. But while
doing this may provide for 2 viable
alternative to the financing system of
the PCLF, it would slso involve a scaling
back of the social goals unplicit in the
PCLF and this would be a matter for
serious C ional consid U

a

" “reinsurer”. In this case private insurers
might be much more willing to
underwrite insurance for closed
facilities if they in tum can spread the
tisk to another party through
reinsurance. As noted in earlier
analysis. private reinsurance
srrangements, such as the Pollution
Liability Iasurance Association. would
encounter many of the same problems
with post-closure as any individual
Insurer. But this would not be the case
for a governmeni-sponsored reinsurance
program. Thus the PCLF might be
designed to pick up any “excess of loss"
of private insurers over and above

1 latad "m",: ' v._l 1Y
have the PCLF provide “stop loss™
coverage in which event the primary
insurer is protected against losses
exceeding an agreed upon percentage.

Finally, the PCLF could be given the
role of serving in perpetuity ss the
*trustee"” or “administrator” of all post-
closure siles, leveraging its own funds
by pwchasing private insurance
coverage in the commercial matket. In
this case liability limits would be
established and private insurers would
be invited to bid on an annual basis for
the coverage of closed sites. Loss
exposures beyond the established limits,
calastrophic losses, and “uninsurable™
sites would remain the total
responsibility of the government fund, in
sdditon to the payment of premiums for
private coverage purchased and the

might

Redeiining the Post-Closure Liability

Fund

Private insurance participation in
post-closure may well be encouraged
and fostered without undue sacrifice of
soctal goals of the functions of the PCLF
were to be redefined in ways which
served 10 supplement—rather than
supplant—pnivate coverage. For
example, e tax-financed PCLF could
be alterea so as to serve as a “last
resort” for claimants, In this case the
owners or operators of facilities would
continue to derzonstrate financial
resporsibility for closed faciiities by
oieans of deductibles. pnvate insurance,
and so on. ln the event thal claims
exceeded the liruts of the financial
responsibility requirements established
(by statute or reguiation) for cwners/
operators the additional compensation
wouid be provided by the “fund", The
Federaily-administered fund micht also
assume all responsibility for closed
faciiiues at that posnt in :me when
pnvate insurance were o longer
availabie (e g., the termination of the 30-
year monitoring and maintenance
penod).

Alternatively, the PCLF might be
testructured to assume the roie of a

1ng and ma of sites.

Unfortunately, as it tumns out none of
the comblngd public/private insurance
programs which seem reasonable at this
pointin time provide a clear and
separate slicrnative to the need to
finance via taxes a PCLF-type fund. In
the cases of the PCLF a3 8 "last resort”
or a3 3 “reinsurer” there would be o
need for industry to purchase privale
insurance as well as finance the
government fund (presumably at a new
rate of taxation). Whether or not such a
combination of payments would be
more cost eifective than the current
PCLF tax alone is not now determinable,
And in the case of the PCLF acting as
“administrator™ indusiry still would be
obliged at least to make a tax payment
to finance the fund.

Standceds for Private Insurcace,

All of the foregoing mcasures to foster
privale insurance parucipation in post.
closure could necessitate the
establishment of "qualifying™ standards
or critena. Until further expertence 1s
gained with respect to the nature of the
risks and the losses incurred 1t seems
reasonable 1o expect insurers fo be able
to respond at least within the limuts of
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the curren! requitements for operating
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facilities. At least initially. therefore,
any standards which might be
developed for private postclosure
insurance could probably paraliel
Joseiy existing RCRA requirements.

V. Findings and Coaclusions

For commercially-purchased private
insurance to substitute for the coverage
extended by the PCLF, at a minimum it
would have to meet the lollowing
standards: First, private insurance
would have (o be available for each and

‘every qunlitgl“ hazardous waste site

alteration in the findings of that report.
tha S y of the Treasury
determined that it is not feasible to
estadlish or qualify an optional system
of private insurance for post-closure
financial responsibility for h d
waste disposal facilities at thjs time.
Mark G. Bender, .
Acting Depity Assistart Secretary. Office of
Financial lnstitutions Policy.

Decembder 27, 1882,

R Ooc. &3-33471 Filed 12-29-42 845 om)

SRLNG COOL 4410154

(at the affy p m). the
private tnsurers would have to be
willing to accept an uncertain and

y P to
liability as defined under CERCLA and
"any other law"”, Thicd, private
insurance would have to provide
financial assurance for liadility and.
alter thirty years. monitonne and
maintenance in perpetuity. Finally, in
order to allow the owners or operators
of qualified facilities to “walk away”
from oll futurs responsibilities for such
sites, ptivate insurers would have to
“step into the shoes™ of owners or
operators and effectively assuma all

| bilities for

e

sites.

Nothing in the materials submitted for
this study suggested that this type of .
comprehensive pnvate insurance option
for the PCLF is feasible now or in the
foreszeable future. This observation
applies equally to commercially.
purchased insurance and insurance
vanatons such as self-insurance,
caplive insurance, and others.

Deterrnunation: Under Seciion
107(k)(4)(B) of CERCL.A the
determination of whetez or not it fs
feasible to qualify a private insurance
option for post-closure financial
tesponsibility is to be made “aftera
public hearing.” On May 8. 1952, 3

. public notice was published (See 37 FR
19504) statiag that a public hearing on
this 1ssue would be held on June 2, 1932
in the Main Treasury Building,
Washington, D.C.. if intercs:ed persors
wished to make an oral presentation.
The notice also stated Giat any written
data that interested persans wished to
submit in l:eu of making & presentation
at a heaning would be consigererd.
provided tkat such comrments were
received by june 9. 1982,

Since n0 person requested to make an
oral presentation, a public notice of
canceilanon of the scheduled pudlic
heanr.g was pubiished ISve &7 FR
232421. Since no matenals or additional
information which have ocen presented
since the publication of the Secretary's
report would cause any significant

Comptroller of the Currency
[Docket No. 82-27)

Termination of Closed Recsivership
Fund; Second Notice

Note.—This document oncinally appeared
i the Federal Reqster of Decemnber 23, 15642
tis reprinted 1n Uug 153ue ot the request of
the agency.

Aoency: Comptroller of the Currency,
Treasury.
ACTION: Notice of termination.

SUMMARY: Nolice is hereby given that all
ﬁ;hu of depositors and other creditors
of national banks which have been
closed and for which the Comptroller
has appointed a receiver other than the
Federal Deposit Insurance Corporation
to collect iquidatina dividends from the
“closed receivership furd” shail be
barred aiter hwelve ronths following
the date of the fourta publication of this
nottce.

FOR FURTHER INFORMATION CONTACT:
Howard |. Fizkeistein. Attomney, Legal
Advisory Services Division. Comotrolier
of 1:e Curency, Wask:ngton. D.C. 20219.
(202) 447-1880.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 309 of L:e Gam-St Germain
Depositosy Institutions Act of 1932, Pub.
L. §7-320 (Oc’ober 18. 1932), notice is
herecy given that ail nehts ¢f depositors
and otrer creditors of closed nat:onal
barxs 10 coilect hquidaune dividends
from the “closed receivership fund™ will
be barred after twelve montas following
the cate of the fourth publication of this
not.ce.

Seciions 721-723 of the Depository
Ins:tuticns Derecuiation and Monetary
Cantrol Act of 1920 clarified the status
of t*e “closed recaiversaip fund -dy
€stadishIng a procedure for the
satisiccticn or canceilation of all
outstandinga claims for liquidating
dividends ana the termination of the
fund. However. tne 1980 law applied
only 10 national banks closed on or
belcre January 22, 1934, Afier the law
wes passed it came to the Office’s

attention that there had been at Jeast
one bank closed aficr the sbove date for
which the Comptroller appointed a
receiver other than the Federal Deposit
Insurance Company. The olfice
therefore sought clarification of the 1980
law [rom Congress. Concress provided
such clanfication in Section 409 of Pub,
L. 97-320 by striking the date of January
22, 1934 ftom the stalute and substituting
therefor the phrase "which have been
closed and for which the Comptroller
has appointed a receiver other than the
Federal Deposit Insurance Corporation.”

Under the provisions of the amended
law, the Office will publish notices in
the Federal Register once each week for
four consecutive weeks that all rights of
depositors and creditors of the fund will
be barred after twelve months following
the last date of publication of such
notice. This is the second such notice.
Duning this twelve month period. the
Office will accept claims for liquidating
dividends from the fund. A claim should
consist of a Proof of Claim form received
from the zeceiver a1 the time of the
bank’s c! or other prabl
evidence of an unsatisfied claim. Claims
should be sent to the attention of Me.
Robert L Teets. Manaeer, Accounting
Programs, Office of the Comptroller of
the Currency, 490 L'Enfant Plaza East,
S.\V.. Washington, D.C. 20219.

Followin2 ihe close of the twelve
month penod, all unclaimed dividends,
together with income earned on

‘liquidating d.vidends and other moneys

remaining in the fund. will be covered

into the general funds of the Ollice.
Dated: Decemoer 2, 1232

C. T.Conover.

Compteotierof the Currency,

[FROve $2-34° 33 Fed 13-22-42 0 43 4]

BULING COBE 4510-33-M

VETERANS ADMINISTRATION

Veterans Administration Vage
Committee: Meetings

Tha Veterans Administeation, in
sccordance with Pub. L. 92463, gives
notice trat meeunes of the Veterans
Administzation \Wace Committee will be
held en: Thuesday, January 8. 1933;
Thutsday, lanuary 20, 1983; Thursday,
February 3, 1983: Thursday. February 17,
1983; Thursday, Maren J, 198;
Thursday, March 17, 1932 and
Thursday, March 31, 1933,

The mechines will berin at 2:30 p.m.
and wiil be hetd in Room 30N, Veterans
Administration Centzal Office. 810
Vermont Avenue, N\V., \WWashington, DC
20420,
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The CHAIRMAN. Senator Roth.

Senator RotH. Thank you, Mr. Chairman.

This morning we opened the hearing with Mr. Florio’s testimony,
at which time the question was raised, Mr. Forney, with respect to
the impact of the House legislation on the chemical industry. And
if I understood Mr. Florio correctly, he did not see the House pro-
posal having any significant adverse imf)act on the chemical indus-
try. This is somewhat in conflict, I would point out, with the state-
ment by the OTA, the Office of Technological Assessments, a con-
gressional committee, where it says that: ‘

An expanded program of the order of $10 billion over five years based largely on
an extended list of feed stocks and greatly increased rates of taxation on feed stocks
run a definite risk of having significant negative impacts on industry.

I wonder if you would care to comment as to how you see this
proposed legislation impacting both on the industry and on employ-
ment in the United States? '

Mr. ForNEY. The impact of the expanded list of feed stocks is one
that is more properly commented upon by people out of the chemi-
cal industry, and the mining industry, and so on because most of
the items on the expanded list are items that are not important to
the chemical industry. And so I would like to address my remarks
to the greatly increased rate of taxation that is proposed with re-
spect to the existing list of feed stocks.

This has been a very troubled period, during the time since Su-
perfund was passed, for the chemical industry. And, in particular,
for the petrochemical portion of the chemical industry that is taxed
by Superfund.

I believe you heard mention this morning that total employment
in the chemical industry has dropped by some 50,000 people during
the past 2 to 3 years, during the recession.

Senator RotH. 50,000 out of how many?

Mr. FornEey. 50,000 out of agproximatel 1.1 million. We have
looked at the increased level of taxation that is proposed in H.R.
5640, and attempted to evaluate the effect of that on our industry
as we look, as I said, in particular at the increased rate of taxation
of those feedstocks that are already taxed. We believe that it would
place in very, very high jeopardy the shutdown of some 4 billion
pounds of capacity for these primary feedstocks, and would place in
jeopardy, very severe jeopardy, the jobs of another 30,000 employ-
ees in these primary petrochemical feedstocks.

It would also mean that something in the neighborhood of a mil-
lion of employees of Dow, who are involved in the manufacture of
downstream products in the chemical industry and elsewhere,
would be much more dependent than they are today on foreign
source materials.

So we see the impact as very, very great indeed, Senator, and
one that should be avoided, we believe, at all cost.

Senator RotH. Well, can the negative adverse impact be offset by
some kind of a tax on imports?

Mr. ForNEY. Our belief is that it is very unlikely that this can be
accomplished. Our experience is that in the foreign trade area
when one attempts to impose a tax on a derivative product, say a
derivative of ethylene, the next thing that happens is—when you

I
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impose a tax on, say, ethylene glycol or vinyl fluoride monimer
_(phonetic), which are first order derivatives, the foreign trade im-
mediately moves downstream to the next product. It moves down-
stream to polyvin-l fluoride, or it moves downstream to polyethyl-
ene carathelic (phonetic), to the next product. There is no end to
our chasing of the derivative products downstream that would be
caused if we started into that. _

I do not believe that import taxes on derivative products are an
answer to this problem at all. - oL

Senator RotH. And even if it were, wouldn’t we still have a prob-
lem in being competitive in our exports of these products? And also
would this tend to l!Iu'omote the idea that American companies
ought to produce suc ;n'oducts out of country? Would it have that
at least financial effect :

Mr. ForNEY. The chemical industry has prided itself for many
decades in this country on being a very efficient, up to date, tech-
nologically active industry. We have consistentlg roduced a large
g:sitive balance of trade. We produce this large balance of trade y

ing competitive both in our home market and very, very competi-
tive abroad. So the impact that we face from unfair or very high
Sléperfund taxes on these primary petrochemicals are bound to
aftect us in both places. There is no question about that. The
amount of capacity that I talked about being at risk and the
number of jobs being at risk were our estimate of the combined
effect of what we would lose in our own market and in our in-
creased inability to compete abroad. We are losing on our positive
balance of trade. We have lost since Superfund came into effect
some approximatelv $5 billion from a $15 billion balance of trade
that we had in 1980. .

And that rate of loss is accelerating. I would not pretend at all to
you that the strong dollar is not the strongest effector of this de-
creased positive balance of trade. But, nonetheless, the effect of Su-
garfund taxes has been significant and at the rates proposed in

.R. 5640 would be very, very significant indeed.

Een.:tor RotH. Mr. Chairman, I have further questions that I will
submit.

The CHAIRMAN. Senator Long.

Senator LoNG. I'll pass.

The CHAIRMAN. Can I just ask one question? That’s about passing
the tax on. What’s the problem with that?

Mr. ForNEY. Our problem with passing the tax on is that this is
an international trade arena, Mr. Chairman. That there is no way
that we can pass this tax on when we look at the competition that
is coming to us from these first and second derivative products
from abroad. They are not subject to the tax, and we must compete
with them. So there is just no way, in our opinion, that we can pass
these taxes on. This has been very clear to us in the period of oper-
ation that we have had with Superfund, and there is no question in
our minds that it would become an even greater problem at the
much higher tax level proposed in H.R. 5640.

Senator LonG. Might I just interrupt to ask you to illustrate that
in a way that would be more gra;})‘hic People who don’t understand
your business as well as you do have difficulty understanding pre-

cisely what you mean.



229

What about, for example, a plastic product that is made into a
hose after it leaves your plant. You are competinﬁ with a foreigner
for the sale of the hose as well as for the sale of the chemical out of
which the hose is made. Is that the kind of thing you are talking
about? I'm just not sure that a person reading the record will un-
derstand from the generality of your language just what that
means.

Mr. ForNEY. Let me try a specific example, Senator, and one
that I think is fairly straightforward and one that we encounter all
the time in our ever{day ives.

- .Ethylene is one of the Frim_ary petrochemicals that is subject to
Superfunr tax. Now ethylene is made very commonly into a mate-
rial cal..a “VCM,” or vinyl fluoride monimer. Vinyl chloride mon-
imer is made into polyvinyl fluoride. Polyvinyl fluoride, chips of
plastic, is made into a lot of very useful materials in our society,

robably the most common which are water pipes and siding for

ouses. '

Now the reason that we can’t compete in this area if we are sub-
ject to very, very high taxes on our ethylene is that the people who
are not subjected to those taxes, people in Europe, the people in
Taiwan, what they are going to do is shift to this country the vinyl
fluoride monimers. And even more likely they are going to Shiﬁ to
this country the polyvinyl fluoride or even more likely than that,
sh’iﬁlthe pipe or the siding. That’s what they will do.

e CHAIRMAN. Senator Bradley.

Senator BRADLEY. Thank you very much Mr. Chairman.

I would like to ask Mr. Forney, if he could, to try to think
through with us the revenue issue. We, say, are going to look for
somewhere between $5 and $10 billion. Pick the low end, if you
want. And the real decision we have to make is what portion of
that is on feedstock, what portion from general revenue, ani1 what
portion from maybe waste end.

How would you advise us? What percent do you think should be
from feedstock and from general revenue of any package that we
would decide on?

Mr. ForNEY. Let me summarize mi written testimony in that
regard, Senator Bradley. We believe that the existing list of feed-
stocks—that is to say those that are taxed under the present super-
fund law can and should be continued to be taxed at the present
level, but not above that level. ,

Senator BRADLEY. And that over 5 years generates about $1.6 bil-
lion. Is that correct?

Mr. ForNEY. Yes; roughly.

As I mentioned before, expanding that list of feedstocks to in-
clude a number of other materials that are not now subject to any
tax at all is something perhaps more properly addressed by others
because many of them are not an important issue to our associa-
tion. But it is possible that some amount of revenue could be raised
from those sources.

The Chemical Manufacturers Association supports very actively

.the concept of a waste-end tax. And I would like to speak to that to
some extent.

Senator BRADLEY. And as you speak to it, could youspeak to the
collection element of it?
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Mr. ForNEY. Yes. :
The existing Superfund law has a waste-end tax in it. It is called

the “post-closure trust fund,” or something of that kind. This tax is
being collected at the present time. It is being collected and collect-
ed quite successfully from a number of paéers in spite of the fact
that there has been no real enforcement effort aside from publica-
tion in the Federal Register to attemé)t to get people to pay the tax.

It’s collected at the rate of $2 per dry weight ton. Approximately
$2% million in the last quarter, roughly an annual rate of some
$10 million. :

The specific proposal of the Chemical Manufacturers Association
is that this tax be levied at a rate not at $2 per dry weight ton, but
$50 per dry weight ton. And it is our belief, based on the actual
collections to date, a modestly more effective or vigoroud enforce-
ment policy, plus an inclusion in that tax of ocean dump material,
and an inclusion in that tax of material stored for a year or more,
now not included in that tax. This tax would produce somewhere
between $300 and $400 million. ,

Senator BRADLEY. And, again, do you have any questions about
how it would be collected? The waste end tax where the residue is
deposited, that is where you will be assessed the tax. Do you have
any fear if at the end of the line there is a tax waiting for the
person-or the company that is going to dispose of the waste, that
tl;e h]ave?the incentive to dispose of it prior to getting to the end
of the line

Mr. ForNEY. In time, Senator, at the tax level I have described,
some people will find ways to recycle that material and to do
things with it that we desire, actually have done with it from an
environmental standpoint. And I believe that the likelihood is that
that tax may collect more in the first year than it would in the
fifth year. And in my opinion, that would be the good news for the
environment and not bads new at all.

Senator BRADLEY. I tend to agree with that last statement. So if I
et your numbers right, you want $1.6 billion from feedstock over a
year period, as is presently the case.

Mr. FornNEY. From existing feedstock.

Senator BrapLEy. Existing feedstock. And then you want a
roughly $300 million a year from waste end. That's $}i.5 and $1.6
billion. That's about $3.1 billion. Now are you suggesting that we
get the rest of the money from general funds?

Mr. ForNEY. Senator, I would say there are two sources of get-
t;in%1 that. Perhaps three sources. I say again you might very well
wish to address the additional list of feedstocks that are in H.R.
5640 not now taxed. General revenue funds are certainly some-
thing that I believe your committee should consider very carefully.

I also believe that there is a very large opportunity for cost re-
covery of Superfund moneys where Superfund has been used to
clean up the site and the people who are responsible are then pur-
sued to pay it. I believe that that can easily be brought to the point
of easily raising $200 or $300 million a year.

Senator BRADLEY. Do gou know how much it has raised in the 4
years that the Superfund has been in operation?

Mr. Forney. The Superfund hasn't really pro%ressed far enough
through these sites to raise a lot of money of that kind thus far.
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Senator BRADLEY. All right.

Mr. ForNEY. One of my main disagreements with Mr. Ruckels-
haus and Mr. Thomas and what I think is a very, very excellent job
that they are doing this is that I believe actually there will be a
much higher proportion of what I call privately financed or pri-
vately led cleanups. Their projections have indicated perhaps 40
percent of the sites would be cleaned up without Superfund money.
Experience thus far would indicate that it has been well over 50
percent.. And I believe that with aggressive action that the likeli-
hood is we may be able to.keep that percentage quite high, and
thereby reduce the amount of numbers that are needed for Super-
fund finance cleanup.

Sérr;ator BrapLEY. Could I just ask one more question, Mr. Chair-
man?

The CHAIRMAN. Sure.

Senator BRADLEY. Does anyone on the panel disagree with what
Mr. Forney has said?

The CHAIRMAN. I think they may disagree on other things.

D}:‘? PiraGEs. May I comment on other things I might disagree
wit o

Senator BRADLEY. Sure.

Dr. PIraGEs. I think it's a little misleading to compare the waste
end tax with the post-closure liability trust fund as the objective of
the two are not the same. A waste end tax is used to raise a specif-
ic amount of money annually as a budget item. In other words, you
are basing your. program budget on that expectation.

The post-closure liability trust fund, however, does not have that.
It is a collection over time aimed to reach a particular ceiling
which at this point may or may not be an appropriate feeling. But
you are not trying to fund a program on an annual basis from the
post-closure liability trust fund. -

Our concern is that if you have an expectation that annually you
will raise $300 million from the waste end tax while you may get it
the first year because of the restrictions in the Solid Waste Dispos-
al Act and because of the decreased amount of waste going to land
disposal facilities, we believe you won’t get that amount the second,
third, and fourth year.
d'Ho(;; do you manage a program when your funds are being re-

uce

Dr. ArTeR. Our members have supported the post-closure liability
fund for that purpose. We are disappointed that the House did not
agree. Certainly it could be used for the purposes, et cetera, ex-
panded or not, as has been stated. But the fact that it is taken out
of the House bill is disturbing.

The other is that our membership has not been able to on
this waste end or not waste end. The argument within our halls is
.the same as the argument within these halls. There are so many
tradeoffs.

I would sugiest, however, that perhaps the lack of disagreement
is because we have been talking about this in terms of a very large
sum of money. The argument appears to have started in the terms
the sums the House has been talking about and even at the sugges-
tion of the Environment and Public Works Committee. And yet the
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concensus within our membership, and I hope elsewhere, is that
that amount is too much. EPA’s view is certainly that.

It seems logical, then, that if the argument could be brought
down to the smaller amount, I suspect our members might more
easily find a concensus on waste end tax.

The CHAIRMAN. As I understand, everybody here supports exten-
sion of the Superfund. Anyone who does not support the extension?

[No response.]

The CHAIRMAN. Is there any disposition to try to figure out some
way to do it this year? And I know what you have said in your
statements.

Dr. ALTtErR. Excuse me, Mr. Chairman. Do I understand your
question right? Do you feel that we should or should not?

The CHAIRMAN. I just asked if there was any disposition. You
have all indicated that—not all of you, but you have and others—
you wait until next year because of the expiration data, and there
seems to be some logic in that. But is there any disposition to see if
we can’t forge something. There is going to be a lot of pressure
around this place starting about next week to do something.

Mr. ForNEY. The position of the Chemical Manufacturers Asso-
ciation has been that a good bill is more important than the timing
of when we get it. Now we recognize, as Mr. Thomas said this
morning, that the existing Superfund mandated a study that the
EPA has not yet completed, and that, therefore, to a certain extent
the Congress is operating without all of the information that they
may have available. We have participated in this legislative proc-
ess extensively through the House and the Senate because we be-
lieve that if the matter is being discussed, we want to be there dis-
cussing it with the people who are making the decisions. -

But as far as we are concerned, the quality of the bill is much
more important than the timing.

Dr. ALTER. Mr. Chairman, if I may echo that and add to it that
we note there has been little report in the press, little apparent un-
derstanding among public statements of members who are not like
yourselves, directly involved, as if reauthorization is needed now
because something has to happen today. Whereas as we read the
Senate and the House bills—of course, they will take effect -only
after next year. It's October 1, 1985. So this puts additional ques-
tions on why the rush.

I would also point out the history of this bill, of this law; the
rush in the 1980 lame duck that many of us remember. And what
has happened. We have had controversy. We have had worry. We
have had loss of public confidence in the ability of the country to
grapple this problem. It seems that another few months is a worth-
while investment.

Senator LonNG. I just want to say, Mr. Chairman, that I notice
that the bells have rung while the witnesses were testifying. We
are voting in the Senate right now on the nomination of Bruce
Bowden to be a District of Columbia judge. Behind that will come
another vote back to back on another important bill, a disabilit,
insurance bill, which is a $23 billion a year program, and I hope it
doesn’t become a $100 billion program. Behind that is the measure,
for which great pressure is being built to try to rush us to a deci-



233

sion with regard to installing television in the U.S. Senate, which I
think will have far more impact than appears on the surface.

The CHAIRMAN. The trade bill.

Senator LonGg. Meanwhile, the trade bill is waiting its turn to try
to get before the Senate. And each one of us is interested in that
lérade bill. It's very important to everybody in the entire United

tates.

I just want to make this point on behalf of the Finance Commit-
tee. This committee has exclusive jurisdiction over measures to
raise revenue, and no other committee has any jurisdiction over it.
To pretend that some other committee has jurisdiction over a $5
billion or $10 billion tax is just wrong. If anybody wants to argue
about it, I will debate that question with them until the cows come
home. I will tell them before the U.S. Senate. We have that duty.
We have that responsibility. And as one who has served on the
committee for 30 years, I have had a lot of experience with it.

We have had to convince some people that we had jurisdiction of
it. And we have been reasonably successful at it when we had to do
it.

Now I just want to do my duty to my country if the good Lord
gives me the light to see it. And, I, for one, need more guidance
than I have been able to get from the time these witnesses have
been testifying. Here is one witness representing all the refiners. I
suspect this will put a lot of them out of business. Another witness
representing the entire chemical industry. I fear that a lot of them
are going to go out of business even if you don’t pass the bill—
whether you do or don't. ,

Others are representing the broad flock of all American business
through the national Chamber of Commerce. And I say, Mr. Chair-
man, and members of this committee, I need more advice than I'm
able to get from these witnesses and from others in the time we are
allotin% _Those witnesses are representing goodness knows how
many hundreds of thousands of businesses in the country under
our procedure—and I'm not criticizing anybody. I have used my
power as chairman to slim down some statements too. And I'm just
as guilty in abbreviating here as others.

But those witnesses have presented their statements in 15 min-
utes. Now maybe I'm just slower. I come from Louisiana. I'm a
southerner. And maybe I am just slower than some other people.
But if I find time to talk to somebody in my office, I never make
appointments for less than 15 minutes. It usually takes me that
IO?\% to hear what the other fellow has to say and react to it at all.

ow I'm going to come back as soon as I can. I hope the wit-
nesses will be available so I can ask some questions. But I would
hope that we are not going to try to rush the judgment so fast that
we don’t know what we are doing, becaus, if we don’t know what
we are doing, I don’t know how the Senate is going to know what it
is doing. So I hope we will take time to focus on it.

The CHAIRMAN. That’s fine. I don’t quarrel with that.

I will say in fairness to the Senate committee, they left a lot of
blanks on taxes. They didn't fill in any taxes.

Senator Lonag. Well, that was very generous of them.

The CHAIRMAN. They did write a few in like——[Laughter.]
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They wrote a tax exemption for animal feed. I assume there are
some farm votes at stake there. [Laughter.]

So they stuck in a few provisions, but by and large the Senate
Committee on Environment was very circumspect, and they have
recognized very clearly that the jurisdiction is in this committee.
And I assume we will retain it.

I sort of had the feeling this morning that Senator Bradley was
indicating that if it didn’t get out of the committee somehow it
would show up on the floor. Is that correct?

Senator BRADLEY. Mr. Chairman, I have every confidence that we
will be able to move to markup. And I hope you will see us have
the markup, and the Senate will have the benefit of our delibera-
tion. And I think that’s the best way to go.

I do think that issue is so important to people, though, that they
do want to have a chance to look at it before they leave in October.

Senator Long. Well, I would hope before we vote on it we will at
least have both feet flat on the ground so we will have some indica-
tion of where we are when we see the vote on this important meas-
ure.

The CHAIRMAN. I feel that way. I went to Dallas. We had a little
meeting down there last month that lasted 2 weeks. But some of
the House colleagues on the Republican side are around here
screaming ‘“no tax,” that voted for this thing over on the House
side. You know, $10 billion in new taxes, but they were down there
condemning all others on this side. [Laughter.] .

Senator RorH. Mr. Chairman, I would just like to say that I
agree with Senator Long. I think it's critically important that we
have the opportunity to hear the pros and cons. For example, some
questions that I would like to ask and get some answers to—this
morning we had testimony from EPA that they need $5.2 billion
plus inflation. And I would like to gét the comments of these gen-
tlemen. Second, I would like to have the comments on whether or
not we ought to move in the direction of a surtax. Would that be a
more equitable, viable means of spreading the cost?

But I do emphasize, as one who strongly supports the continu-
ation of the Superfund and believe that we have to extend or
e:f:tpand the funds, that it is critically important that we don’t kill
off the industry. I know right now we are trying to save the steel
industry. And I can’t agree with those who say these measures
have no impact, because I think the records show that what we do
here is very important. So I would urge that we give these gentle-
men full time to explain their point of view.

The CHAIRMAN. Senator Long is coming back and others of us
may come back. But we do have another hearing scheduled, I
think, all day on Friday. And there are still other witnesses who
gzg insgfsting that they should be heard. We don’t want to shut any-

y oil. u

Can you all wait for a while? Do you have any planes to catch, or
trains to catch, or whatever? But Senator Long will be back, I
would say, in about 10 minutes.

Senator BRADLEY. Mr. Chairman, it would be very helpful if each
of the witnesses are very specific on how they think the committee
should raise the revenue. Very specific because otherwise if we
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haven’t had your views on what you don’t want, we might end up
with something that you don’t like.

The CHAIRMAN. Well, there seemed to be a rather large gap
there as I added the figures. I don’t know where you get the other
$2 or $3 billion. ‘ :

Senator BRADLEY. Increased compliance and tapping the under-
ground economy. [Laughter.]

Senator RorH. Mr. Chairman, I have a markup of my Govern-
ment Affairs Committee at 3:30 so I will be delayed, but I hope to
return.

The CHAIRMAN. Well, we will see you in a few minutes.

[Whereupon, at 3:15 p.m., the hearing was recessed.]

AFTER RECESS

Senator RotH. The committee will reconvene. I will temporarily
take over until the chairman arrives.

Senator Long, would you like to begin the questioning?

Senator LoNG. Thank you, Mr. Chairman.

Let me first ask Mr. Forney. Mr. Forney, how many chemical
manufacturing plants or processing plants are you speaking for
before this committee? .

Mr. ForNEY. The Chemical Manufacturers Association, as an as-
sociation, represents more than 90 percent of the chemical-pr-duc-
tion capacity in this country, large and small. I daresay that. The
number of plants is several thousand. I will supply that exact
number for the record.

[The information from Mr. Forney follows:]

39-919 0 - 85 - 16
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CHEMICAL MANUFACTURERS ASSOCIATION

February 11, 1985

Mr. Ed Danielson

Senate Finance Committee

231A Hart Senate Office Building
Washington, DC 20510

Dear Mr. Danielson:

I am pleased to provide the following supplementary information to Mr. Forney's
testimony on November 16, 1984.

On page 235 of that testimony, Mr. Forney agreed to supply the committee with
the number of chemical industry plants. According to the 1982 Census of
Manufacturers (the "latest government data available), there are 4,756
establishments (plants) with more than 20 employees in SIC 28 (Chemicals

and Allied Products). The total number of all establishments (including
those with more than 20 employees) is 11,853.

On page 240 of Mr. Forney's testimony, he agreed to provide the committee
with statistics on the percentage that petrochemical exports accounted for
relative to all chemical exports, and also the trade balance for petrochemicals.
Of the 28 four-digit SIC industry numbers of SIC Group 28 {(Chemicals and
Allied Products), the Department of Commerce defines 8 of those industry
numbers as the petrochemical industry (see footnote). Exports for the
petrochemical industry as so defined were $9.529 billion in 1983 according
to the U.S. Department of Commerce 1984 Industrial Outlook. This figure is
49 percent of the $19.425 billion total exports for SIC 28 as reported

by the same publication. Imports for the petrochemical industry for that
year. were $3.914 billion - giving a positive trade balance of $5.615 billion.

If you have additional questions, please do not hesitate to call me at
887-1130.

Sincerely yours,

- -

X’" "('\\\

XK. James O'Connor, Jr.
Legislative Representa:ive
International Trade & Iconomics

Attachment -
cc: Marilyn Mooney - Du Pont
FOOTNOTE

SIC 28 '

2821 Plastic materials and resins

2822 Synthetic rubber

2824 Non-c21llulosic organic fibers

2843 Surface active agents

2865 - Cyclic crudcs and intermediates -
2869 Basic industrial organic chemicals
2873 Nitrogenous fertilizers

2895 Carbon black
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Senator LoNG. And how many companies, how many business
entities—corporations, partnerships and individual industries—
does that amount to?

Mr. FornEey. Well, the Chemical Manufacturers Association, as I
said, more than 90 percent of the capacity has a membership, I be-
lieve, of between 150 and 200 members.

Senator LoNGg. And how many employees——

Mr. FornEy. 180.

Senator LoNg. 180. And how many employees did you say
worked for this industry?

Mr. FornNEy. Of the total chemical employment, I will again look
for my sources here. The total employment of the chemical indus-
tryl lgs represented by the companies in the.association is about 1.1
million.

Senator LoNG. One point one million jobs?

Mr. ForNEY. Yes, of which only about 300,000 or 400,000 are in-
volved in primary petrochemicals of the kind that are being specifi-
cally taxed in this bill.

Senator LonGg. Well, does this bill pose a threat to the down-
stream I=iobs? .

Mr. ForNEY. Senator, it does not impose a stress to the down-
stream jobs. A company that was strictly in downstream chemicals
would not be directly taxed and would be in a ﬁosition to purchase
their materials either from abroad or from U.S. producers, and
that's very commonly done in our industry. And so except for the
fact that the demise or loss of the upstream producers in the
United States might pose some eventual danger to the viability of
those downstream producers, they would not be immediately eco-
nomically disadvantaged.

Senator. LonGg. Well, I'm concerned about the downstream dump-
ing because of Mexicans providing natural gas oil to chemical com-
panies and certain other companies at a far lesser price than they
are willing to sell those raw materials to the United States. Does
that ;()lo?se a problem as far as the downstream processors are con-
cerne :

Mr. ForNEY. Again, initially, Senator, that problem primarily
arises upstream with, say, natural gas as it im%acts producers of
methanol, ammonia, or urea (phonetic). One of the plants that Du
Pont announced earlier this month that it would shut down this
year is a methanol plant heavily affected by that artificial pricing
of natural gas in countries abroad.

But that’s an upstream problem. Downstream, the danger does
not exist short term. In the longer term, the danger could exist be-
" cause if you have no viable domestic upstream supplier, on a long-
terﬁl basis the downstream industries tend to migrate abroad as
well. .

Senator LoNG. That brings to mind the problem that we are con-
cerned about in Louisiana. The Mexicans provide natural gas for
ammonia at a mere fraction of what natural gas costs in the
United States. You are familiar with that, are you not?

Mr. ForNEY. I'm very familiar with it, sir.

Senator LoNg. If you are making ammonia in the United States
about 85 percent of the cost of the natural gas. The low-cost Mexi-
can natural gas is putting the product at about, let’s say, 256 per-
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cent of what it is really worth on the world market or what it is
worth in the U.S. market.

Mr. ForNEY. Much less than that in many cases.

Senator LoNGg. Much less than that in many cases?

Mr. FORNEY. Yes.

Senator LoNG. That puts it in position to sell it so cheaply that
there is no way you can compete with that. If you charged zero for
'your labor and your other expenses here, you still wouldn’t be com-
petitive.

Mr. ForNey. That's exactly right, Senator. True of ammonia,
methanol, and urea, the big products that are affected by that. And
Du Pont has basically shut down its ammonia plants. And as I said,
we are shutting down one of our methanol plants at the end of this
year for exactly the reason you state.

Senator LoNG. Now the same thing that is h?ippening with
regard to ammonia could happen to ethanol too, could it not?

r. ForNEY. Ethanol is derived from ethylene and it will take a
somewhat longer period of time.

Senator LoNG. Ethylene. I mean ethylene.

Mr. FornEY. Ethylene, yes. Ethylene itself is not an easy product
to transport interstate, and so what most people do is they go a
little bit downstream, as I described in the example I used with you
a little bit earlier this afternoon. They would go downstream t)"f)i-
cal(l{v from ethylene to vinyl fluoride monomer or the poly vinyl flu-
oride or they would go from ethylene to ethylene glycol. Those
would be the more likely things to be transported in international
commerce.

Senator LoNG. In the last analysis, are you subject to the same
threat once they have the money to build the plants? Could they do
the same thing to you with those products that they could do with
ammonia? '

Mr. ForNEY. No question about it, sir.

Senator LoNG. So it could be done. That's a distinct possibility.

Mr. Forney. Well, I think it's much more than a possibility.
Under the terms that are described here of taxation that are being
talked about for the primary feedstocks, it’s not only a possibility,
but it’s a very great likelihood.

Senator LoNG. It's more of a probability than a possibility.

Mr. FoRNEY. Yes, sir.

Senator LoNag. Then it is fair to say that unless Congress or the
executives see fit to take an attitude more favorable to the U.S.
manufacturers of chemicals than they have taken up to this point
many of them may well be facing the death penalty already.

Mr. ForNEyY. I believe that’s very much the case. The primary pe-
trochemical industry is sort of on a survival basis in this country
with the existing Superfund tax level. And it's influenced greatly
" by the kind of artificial pricing of feedstocks that goes into most of
these foreign plants. .

But our plants here are large. They are efficient. They are
modern. We have spent a lot of money over the past several years
keeping our plants modern. Speaking for my own company, we
spent many, many tens of millions of dollars modernizing our own
ethylene facilities to ensure that they can convert feedstock to eth-
ylene at the lowest possible cost. So we are not operating in this
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country—either in my company or in other companies—on the
basis of an inefficient, outmoded industry. We are not bad at all.

And given a reasonable chance to compete, we can compete.

Senator LoNG. Does Saudi Arabia and Kuwait have the funds to
build plants to compete with what you have here?

Mr. ForNEY. Saudi Arabia has under construction and near com-
pletion several petrochemical complexes that will manufacture eth-
ylene and/or their derivatives.

Senator LoNG. How about Kuwait? Even if they don’t have it, do
they have the potential to do it?

Mr. FornEY. They certainly have the potential to do it, sir.

Senator LoNG. Now if money is made available by whatever
sources, be it the World Bank, American banks, European banks,
Japanese banks, if money is made available, to the Mexicans, Ven-
ezuelans, or other oil producing companies, could they construct
and operate the same kind of modern plants that are so very com-
petitive under your supervision? .

.Mr. FornEY. The Mexicans and the Canadians already have, sir.

Senator LoNG. They already have.

Mr. FornEY. That process is well underway in both Mexico and
Canada. And the Venezuelans certainly have the potential to do so
although it has not occurred there as yet.

Senator LoNG. The thing that troubles me is if we are going to

put taxes on your industry or other industries, that that merely
amounts to a death sentence. Just put them out of business. Just
‘drive the last nail in their coffins. And it seems to me that we
haven’t achieved anything. If all you do is overload the camel until
you break the camel's back, the camel is not going to deliver any-
thing at the other end.
I think it's only fair for us to take a look and see what is the
ability to Yaty because if you tax to the point where it is no longer
economical for a person to compete in your area, I think I know
what is going to happen. They are going to go into something else,
are they not

Mr. ForNneEy. That is correct, sir. We have said that these pri-
mar{epetrochemicals cannot be taxed above the levels that they
are being taxed under the present Superfund. That’s at the $300
million level. To go above that, takes an industry that is already
sort of tottering and virtually ensures that it will no longer be
viable in this country. -

Senator LoNg. When you talk about imposing the tax on the for-
eign imports, is it not true that if a company has enouﬁh volume of
production in their own market or in some market where they do
not pay the tax, doesn’t that put them in a position that they are
in a better position to pay the tax on the excess? For example, if
you make a million units of something, and you have got your
overhead covered, and you have got your ordinary operating ex-
penses paid, can’t yourproduce an extra hundred thousand units
very cheaply compared to the first hundred thousand units?

r. ForNEY. There’s no question about that, sir.

Senator LoNG. If that’s the case, on the additional units, with a
lower unit cost, wouldn't that put foreign firms in a much better
position to pay the tax than American firms who are having to pay
the tax on all of it?
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Mr. ForNEY. That’s very true, but I would say again I don’t think
that’s the main danger as far as products coming in here from
abroad, Senator. The greater danger is even worse than that. And
that is that they will run those facilities full abroad and not wor
about paying the tax at all because they will make the next prod-
uct downstream, or the next one downstream, as in the example
that I used earlier, and the products will come in here without any
tax on them at all. .

Senator LoNG. You are saying that, as far as foreign manufactur-
ers are concerned, they can turn their chemical products into
either chemicals or even finished products further downstream and
put those in in competition with your products where they haven'’t
paid the tax.

Mr. ForNEY. That is correct.

Senator LoNG. If you use the illustration I was using where the
chemical becomes a pipe or it becomes a garden hose, they are not
paying the tax on the garden hose or on the pipe. In that case,
those who thought that they were going to put the American in a

sition to compete by putting a similar burden on the foreigner

as simply put him in a position where he is competing for the
final customer rather than competing for the intermediary custom-
er. '

Mr. FornEey. That is correct, sir. There is no way that this prob-
lem can be solved by putting a tax on primary petrochemicals
coming in here or even their first line derivatives.

Senator LoNG. In other words, if the foreign producers are com-
peting downstream and you are not taxing them all the way down-
stream to the point that they will go, then the idea of passing the
cost along assumes that you can raise your price further along
down the stream.

And if the foreigner is competing with you at that point, and he
is not paying the tax, there is no way you can pass it on because at
that point he's not paying you. That’s what you are talking about.

Mr. FornEY. You are absolutely correct, sir.

Senator LoNG. I'm glad we got that straight because I didn’t un-
derstand it before this hearing started.

May I say that it's hard to learn all you people know in just 15
minutes. That’s all the time we had for all American industry here
today to talk about this problem.

S Now;, Mr. Sternfels, how many refineries are there in the United
tates?

Senator RoTtH. Before we leave, could I just ask a question.

Senator LoNG. Go ahead.

Senator RorH. Isn’t it true that today the factors are such that
for the typical American chemical company if they are planning a
new plant in this area, the factors are such it would be to their
interest to go abroad? Is that correct?

Mr. ForNEY. Certainly in the area of primary petrochemicals.

Senator RotH. That’s what I meant.

Mr. FornEY. For their first or second line derivatives, that would
almost certain}{ be the case. I made a little study here not long ago
as to what kind of investments Du Pont was making in its domestic
facilities, and since the last Superfund tax was passed. And the
amount of money that we have authorized for major chemical fa-
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cilities since the last Superfund tax was passed for domestic plants
is very, very small. It would not constitute one good year in the
1970’s or the 1960’s. And it has all been exclusively very high tech
downstream products. The Kevlars and the Nomexs that I know
you are familiar with.

There is no investment at all being made in these upstream
products in this country. If you are going to invest in the upstream
products, it's goin% to be done abroad.

Senator RorH. Isn’t it true that there are many factors that
make this situation exist today? One of the most important, of
course, being the cost of raw materials. In the past, didn’t we have
an advantage with respect to natural gas and oil in the world com-
petition whereas exactly the opposite exists today?

Mr. ForNEY. Prior to the full deregulation of oil prices in the
early years of 1981, there was some slight advantage that U.S. pro-
ducers had from petroleum based feedstocks as a result of the price
controls that we had. That advantage disappeared very quickly
when oil was decontroled.

With respect to natural gas, the price controls that we have
today ¢ontinue to give U.S. producers some advantage with respect
to peogle,,who are paying what might be regarded as world prices.
But the competition, as Senator Long indicated, are not those
people at all. They are the people in the countries that produce the
natural gas themselves, and they use basically artificial pricing to
price the material into their ammonia or methanol plants. And it
normally goes in there, in many cases, at 25 percent or less of the
price that you have to pay in this country today to undertake a
natural gas contract.

Senator RotH. How many employees do we now have in the
United States in this getrochemical industry? The primary.

Mr. FornNEy. In the primary petrochemical industry—let me
verify that.

[Pause.]

r. ForRNEY. About 400,000 employees in the primary petrochem-
ical industrﬁ.

Senator RotH. You mentioned the figure 50,000 before. How
m?ny of those employees came from the primary petrochemi-
cal——

501\(1)15(') ForNEY. I doubt we have that figure; 44,000 out of the

Senator RoTH. 44,000 lost their jobs.

Mr. ForNEY. Out of the 50,000.

Senator RotH. Out of the 50,000.

What percentage of your primary product is exported?

Mr. ForNEY. Of the primary products, the ethylenes and the zy-
lenlgs, I w]ill have to rely on my statistician again. .

ause.
r. FOrRNEY. We will submit that one for the record, Senator.

ﬁee age 236.]1'

'r. FORNEY. The primary petrochemicals themselves are not a
big source of export income. -
nator RorH. How about one tier or two tier down?
Mr. ForNEY. Pardon?
Senator RorH. How about one or two tiers down?
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Mr. ForNEY. Those are the big ones. To use the example this
morning, the PVC’s or the VCM’s would be the big export materi-
al; not the ethylene.

Senator RotH. Do you have any idea how much the primary pe-
trochemical contributes to our balance of trade?

Mr. FornEy. The balance, which is down to $10 billion—the pri-
mary petrochemicals are probably still a modest plus.

Senator RotH. I'm sorry. Go down one or two streams further.

Mr. ForNEY. I will have to submit that one for the record. To go
down one or two steps further would probably pick up the biggest
portion of that.

gS:e page 236.] )

nator RoTH. So it's a very si%nificant amount?

Mr. ForNEY. Very significant. It’s not easy to transport ethylene.
That’s not an easy thing to do. And so what you do is you go one or
two steps downstream in order to move it In international trade.

Senator RoTH. Senator Long.

Senator LoNG. Let me ask Mr. Sternfels some questions. How
many refiners do we have in the United States?

Mr. STERNFELS. Senator, that’s a very tough question to answer
today because a number of those refineries are in existence but
they are not o;)erating. They are somewhere in the neighborhood of
240, maybe a few more. But we have seen approximately 100 refin-
eries shut down over the last 8 years. Many of them were small,
independent companies or refineries. Some were larger, older refin-
eries of larger companies that have been shut down due to a de-
cline in demand and what I would call a severe economic recession
in this industry, which still exists today.

Senator LonG. Well, with what is going on in the world, is there
a t;l;rez% to the remaining 240 refineries quite apart from the Su-
perfund?

Mr. STERNFELS. My members tell me there is a great threat to
the survival of many of their companies. The most vociferous pleas
or cries about this problem come from the independent sector of
the industry, which right now is suffering from a lack of demand.
There has been a general decline in petroleum consumption in this
country over the last several years. Competition is extremely tough
in the marketplace, and particularly in the gasoline market, which
is the largest volume product of most refiners, and generally has
been the most profitable.

Part of the problem that these refiners cite as the primary cause
of their concern is imports of products from foreign refiners that
already are in the U.S. market. There is an estimate that apé)roxi-
mately 8 to 10 percent of the gasoline market in the United States
today is supplied by foreign refiners. And at a great advantage in
terms of cost. That is, the domestic refiners are finding it extreme-
ly difficult to meet those costs. Many are operating below levels
where they have a profit at all. Some are marginal. A few are
making a reasonable return on their investments, but not very
many.

Senator LoNG. Can you just give me some indication as to how
the cost of the oil or gas that goes into refinery compares with the
price of the product coming out of the refinery gate? In other
words, what portion of the cost, other than tax, to a gallon of gas is
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re%esented by that which is done inside that refinery.
r. STERNFELS. Senator, I can’t supply that number for you now.
I would be happy to obtain it. .

[The information from Mr. Sternfels follows:)
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SUPPLEMENT TO TESTIMONY OF -
URVAN R. STERNFELS
BEFORE SENATE FINANCE COMMITTEE (at Page 134)
Sept. 19, 1984

It's impossible to accurately associate
refining costs with the price of any specific
product, particularly since the prices of the diff-
erent products obtained from a barrel of crude oil
vary so greatly. Total operating costs vary, with
some products selling well below the costs of crude
0il, while others will sell above raw material costs.
Any snecific figure results from arbitrarily assigning
portions of the total costs to different products,
and this practice varies with each refiner.

It has been estimated that the manufactuﬁing
costs (i.e., excluding crude costs) in producing
gasoline (all types and grades) range from about $.03
to $.10 per galion. These costs depend on a number
of variables. Factors to be considered include gravity
and sulphur content of crude being used, relative
sophistication of refinery plant equipment, octane
quality of gasoline produced, whether the gasoline
is leaded or unleaded, as well as other costs of
production, such as current wage rates, plant shutdowns,
and the debt-equity status of a refinery.
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Mr. STERNFELS. One matter that would be helpful, I suspect, that
———many of ny independent ,'efiner friends tell me, is that their profit
on a gallon of gasoline obviously varies to some extent with the re-
finery and the prices thal. they are able to charge for their crude
oil costs. But the profit fizure that they make or normally make on
a gallcﬁl of gasoline may vary from one-third to one-half of a cent

r gallon.
peNow what we are 1yoking at in the House bill that has been sent
to you for consideiation and on which we are asked to comment
today is a tax that essentially would take that entire profit away
from those companies. This is in H.R. 5640, the $.091 per barrel tax
that would be imposed on petroleum.

Just that tax alone would take away their entire profit. And they
obviously have other costs associated with operations in the United
States that foreign refiners do not. So they feel quite disadvan-
taged. And they fear any kind of an increase from the present Su-
perfund tax.

I would like to make a point that I have in my prepared remarks
that I did not have time to say earlier. And that is that presentl
refiners under CERCLA, the present law, are taxed at a rate whic
accounts for about 15 percent of the funds that were estimated to
be collected, the $1.6 billion over the 4%-year period.

Senator LoNG. I wish you could give me some indication as to
how the price for a barrel of oil relates to the price for a gallon of
gas at the refinery gate, leaving out the tax on .he gasoline for the
consumer because the price of the oil going into it, that would be a
veﬁ' high percentage of the cost coming out.

r. STERNFELS. Absolutely.

Senator LoNG. You have no idea what that is?

Mr. STerRNFELS. I don’t have a precise number, no.

Senator LoNG. If you have got anybody in the oil and gas busi-
ness here who knows anything about refineries, he ought to be able
to give SYI?Eu that.

Mr. RNFELS. I think he’s working on one back here. He looks
like he has got it going.

But generally refineries make a very slim profit on their product.

Senator LoNG. Well, the point I have in mind is this: If you are
looking at Mexico and you are competing with the Mexican refiner-
ies, in Mexico that’s a nationalized industry so PMEX would sell
the oil to PMEX. And they can set whatever price they want to.
They can char%e themselves any price they want to charge. It's all
inside the family.

It is the same in Saudi Arabia or any petroleum exporting coun-
try that wants to put in a refining complex. They can price their
energy pretty well the way they want to price it, you would think,
in view of the fact that they produce and refine it and it's all inside
the same house. They can use their abundant energgeto merely
subsidize the cost of the final product. It seems to this Senator that
whatever price the nonsubsidized producers wants to charge, if you
are having to pay the expense of the world market price of energy
to get it or to buy it—whatever Erice you are having to charge
yourself, they can price far below that.

Mr. STerNFELS. There’s no question about that, Senator. In fact,
some companies tell me that at the present time they would prefer
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to buy product on the market rather than refine it because they
can’t buy the crude and refine it within their refinery for less than
the price that they must pay for the product that is available from
overseas in the United States.

Senator LonG. I saw an article or a book that has been written
for the people in Saudi Arabia suggesting how they should go about
building their petrochemical complex and their refineries. The
logic of it was that in view of the fact that they have all that abun-
dant energy in surplus, that they could use their abundant energy
in surglus and price it however they please, within certain limits.
By su sidizinf the price of materials going into their refineries,
- they could sell it at a price that people over here and other con-
suming countries simply could not compete with. I'm sure that
some of your people have to know about that.

Mr. STERNFELS. I'm confident I can get that information for you,
Senator. I would add also that there are a number of costs in addi-
tion to the raw-material cost advantage that these countries have.
And they basically involve environmental costs, other institutional
costs that this country imposes upon all manufacturers, in addition
to labor costs, that are far in excess of anything which nondomestic
or non-U.S. refiners must pay.

Senator LoNG. Part of what I have in mind is that many, many

ears I have heard well regarded. Senators and Members of the
" House of Representatives arguing in favor of the principle that you

should tax according to the ability to pay. Now if one is to buy that

iogic, the back side of that same argument is that you should not

tax beyond the ability to pa{. You shouldn’t simf)ly tax them out of

business because you are killing the goose that lays the golden egg
“when you do that.

I really feel that where we are taxing thoss who have to compete
with imports and where they hope to compete on international
markets—I really think it’s our duty to look at what the competi-
tive position of these American industries is and at least show
them the consideration that we are not taxing them out of busi-

ness.

I believe in the argument of a level playing field. But our tax
szstem puts a tax burden on our producers of about 15 percent in
the sense that the others use a value added tax which they rebate,
and we don’t rebate taxes to our producers. Nor do we have a
border tax to pick (::f the taxes that our people have paid in pro-
ducing the same product here.

That tax could run as much as 20 percent. But it’s rebated to
their people on exports, and it is taxed to us in addition to all the
taxes we pay here when our products enter their market. To me,
that’s just like tilting that playing field by about 20 percent. Then
you have perhaps another 20 percent, in the difference in the cur-
rexe‘% exchanges. They call that the strong dollar.

at do you have to offset that? About all you have to offset it is
a transportation advantage—ordinarily it costs about 10 percent
for freight and insurance to put the product into our market. That
looks to me like it's a net tilt of about 30 percent against our indus-
tries. It's the same thing as if your favorite college were playing
my old alma mater of Louisiana State University, but one side ha
"a tilt of 30 percent in the playing field. I don’t think a college team
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in America, could beat my alma mater if we had the advantage of
a 30-percent downhill incline all afternoon. Nor could we beat any
good competitive team if the tilt were the other way.

And yet that’s what we are doing to American industry on the
average right now. Now some would impose this additional tax
without carefully considering whether the industry can pay all
this, and whether you are in a position to put a similar burden on
the competitor. We are looking at plants that are shutting down—
you are aware of the fact that we are shutting down quite a few
plants along the Mississippi River that are produéing chemical
products derived from oil and gas?

Mr. STERNFELS. Yes.

Senator LoNG. And we have the prospect of shutting down a lot
more. You are aware of that?

Mr. STERNFELS. Absolutely. We feel it, too, as an association. We
depend upon the dues of those members and we see the diminish-
ment of our membershiﬁ because of the bad economic times.

Senator LoNG. One thing that saddens me about it is that I see
companies out there, well regarded American companies who are
an asset to our Nation, who just a short time ago were seeking to
obtain representation to represent them on the trade problem, who
have now gone and made their deals with the Mexicans or others
and who now say, forget about that; we will obtain our squliers
elsewhére. We won’t produce that product any more. We will just
buly it from the Mexicans or someone else.

see you are nodding. You know that that’s a problem, that
that’s going on.

Mr. STerNFELS. Yes, sir; if I might interject another aspect to
this. One of our concerns is that ultimately enough of the U.S. re-
fining industry capacity will be shut down by unfair competition to
the point where we will not only be dependent upon foreign
sources for our raw materials, crude oil, but we will also be depend-
ent for a substantial portion of our products. And when that point
is reached, we will not only be subject to influence, we will be abso-
lutelé subject to influence from foreign sources, for a good deal of
gurl overnment policy, in our opinion. And it concerns us a great

eal.

We are spending very large sums of money to accumulate raw
materials to put into the ground in the event that we have a cut
off of raw materials. But right now we are doing nothing to really
deal with the problem of a growing amount of unfair competition
from overseas in this business. And as it grows and puts other U.S.
companies out of business, that capacity will not be available in the
event that a foreign nation decides that they should cut off our
supply of petroleum products which are necessary for many of our
needs, including our national defense needs.

Senator LoNG. Look at what happened in 1973 and what Ayatol-
lah Khomeini did to us over in Iran just a few years ago. Have you
envisioned the situation where we Senators, if we proceed without
carefully looking at the co uences, might find ourselves telling
our constituents who are standing-in line a half a mile long to buy
1 gallon of gas, “Well, you know, it’s too bad you can’t buy some

as, bujée I ’t’hink you would be glad to know we did clean up some
umpsites. :
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Mr. STERNFELS. Absolutely.

Senator LoNG. So the dumpsites have been cleaned up, but you
can’t buy the gas any more.

The point is that it's important that we clean up these dump-
sites. -

Mr. STErRNFELS. No question.

Senator LoNG. But the taxing part of it could wreak havoc with
American industry if we are not careful how we do it.

Mr. STErRNFELS. I quite agree with you, Senator. And as you
recall, one of the points in our discussion was urging that you get
as many facts, as much information, as you can. And I think the
rush to settle this matter before the close of this Congress is a bad
way to proceed.

I share your frustrations about not knowing enough—or feeling
confident that there is enough information out there to make a
good decision. And in this case, that decision is an extremely im-

rtant one. As you point out, the problem is a significant one.

hese hazardous sites do pose some dangers. No one contests that.
It also poses dangers to impose unjustified taxes on industry and
put them out of business so that our economy goes downhill also. I
think that is of equal concern to this Congress and certainly to
your committee. And I commend you for your concern in that area.
And I trust that what you decide on this matter as a committee, as
a Congress, I trust and hope that it will accomplish both of those
objectives.

Senator LoNG. Mr. Sternfels, you and these other able witnesses
here have made some very fine statements and you have forth-
rightly answered questions. But those in charge of scheduling this
matter have been compelled to so compact and abbreviate your
statements that it prejudices your case.

I can recall a time when on a matter of this impact, involving $5
or $10 billion of taxes, we would hear not just from the person who
spoke for the whole association, we would hear from individual
companies, individual witnesses, even people who came from States
to testify on behalf of the industry of their States. We would hear
them explain their case day in and day out for a month or so
before we finally voted on something very important facing them.

Now let me tell you as a Senator that if those of you in the in-
dustry keep going into detail to explain your story and explain how
it applies to each company, it makes a difference as far as legisla-
tors are concerned. You know, we Senators are not all that smart.
The first time somebody explains something, we might not get it at
all. But about the.fourth or fifth time it is explained to you, it
begins to get through to you. That really is a problem. If you didn’t
see it the first time, maybe the second or third time would con-
vince you that that’s a real problem.

I regret to say that the compaction that apparently is necessary
in these closing days of this Congress does not permit those of you
who testify for American business the opfportunit to go into detail
and present your case so that the people fully understand.

Now, Mr. Alter, you are here testifying for the National Cham-
ber of Commerce.

Dr. ALTER. Yes, sir.
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Senator LoNG. You have made a good statement on behalf of the
Feo(})le whom you represent. It's a more lengthy statement. I will

ind time to read it.

But I hate to tell you how few Senators read all those state-
ments. It's very important that the point of view of all those people
you represent be considered. You are here to tell us that you think
we ought to at least take the time to focus on this thing, and try to
do justice, and see whether it is fairer just to tax those who are
accused of creating the problem and look in terms of those who are
benefitingt from this program, as well as those who are accused of
creating it.

Dr. ALTER. Yes, sir; it's all a matter of balance and equity. If I
made add on the balance and equity side, it’s not only the tax, but
it's the whole issue of how serious an environmental problem of
the old sites. If we put that in g:rspective, then perhaps this hear-
ing and the entire i1ssue could be put into somewhat different per-
spectives.

As you have heard, and as we have heard for months, nobody in
the country, I don't believe, thinks that this is a problem to be dis-
missed. But by the same token, the structure of the law in prioritiz-
ing sites, and, indeed, sensible management which prioritizes
goals—we all do that every day, I hope—says that we can handle
it. Mr. Thomas said this morning that we can handle those of im-
minent danger to public health and well-being. And why not take
our time about sensibly going about remedyin% those sites that are
a problem, but have been in the current state for a long time. They
have, fortunately, not been a public menace, a public health threat,
for a long time. They are not likely to change overnight. But this
rush to create an atmosphere where the public thinks that all
these sites are going to be cleaned up overnight or over a year or
some other short period of time is deceptive. And being deceptive,
it deceives the public as to how much money is needed, how fact,
how well it can be spent. And I believe those are the root causes of

ftttigf our backs to the wall and talking about heavy and inequita-

e taxes.

Senator LoNG. People think we are goin%‘hto solve this problem
by just throwing billions of dollars at it. They overlook the fact
that that seldom works. It usually takes careful administration,
careful analysis of one’s priorities. If the taxpayers are going to get
the value received for their dollar, it really takes timing to plan
something and move into it in a carefully organized fashion rather
than just jumping in with a huge amount of money.

Dr. ALTER. Yes, indeed. )

Senator LoNg. When one jumps in with a huge amount of money
with that apg:‘oach, don’t you usually lose a lot of money, com-
pared to carefully analyzing what has to be done, putting one’s pri-
orities in line and moving methodically from the cases of the great-
est need to those of the lesser needs. )

Dr. ALTER. Sir, not only do I agree with you, but I will add this
as a corollary to this. And that is we just throw the money at it,
just tell an a'gency to suddenly go out and spend a lot of money,
then we can foresee that in this body or the body across the street
somebody is already planning the investigation and oversight hear-
ing. The scandal breaks out in the paper. TV lights glare. The 7
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o’clock news reports that it is not doing well. Then the public loses
confidence in our system. It loses confidence in the public sector
and the private sector to solve a problem. The opportunity to solve
the problem is taken from us.

I think that that loss of public confidence—and especially I think
this is true in the Superfund. The great job that Mr. Thomas is
doing has been overlooked in the rhetoric. And the loss of public
confidence has to be one of the worst things that has resulted from
this Superfund.

Senator LonG. Thank you.

Senator RorH. I would like to make just a couple of comments.
First of all, I sympathize in large measure with what the distin-
guished Senator from Louisiana has said about legislating in a
hurry. We saw what happened in the case of our trucking business
yecex;ltly. We spent the next 2 years trying to correct what we did
in a hurry. . :

At the same time, I understand the kind of a situation, for exam-
ple, that our chairman is in. We do not necessarily control in this
committee what will happen on the Senate floor, and I think every-
body understands rather well that there will undoubtedly be an
effort to add this legislation at some point on Senate proceedings
before we recess on October 5.

So I think it is important that we try to develop as quality a leg-
islation as we can. Mr. Thomas has indicated that the Environmen-
tal Protection Agency is in a position to spend roughly—I guess,
what—a little over $5 billion plus inflation over the next 5 years.
And as you have said, Mr. Alter, you have been impressed with the
job that he has done to date.

So it does seem to me we are faced with the question: How are
you going to raise that revenue? Some of us are concerned that
much of the revenue is currently being raised by a small percent-
age or someone that is only partly responsible for the waste.

Mr. Forney, could I ask you that. What percentage of the Super-
fund is being paid by the primary petrochemical industry, and
what percentage is being paid, I think, by 12 companies?

Mr. ForNEy. The present law requires 87%. percent of the funds
to come from the tax on feed stocks, and 122 percent from general
revenues. And of the 87Y% percent, some 70 percent was paid last
year by 12 companies.

Senator RotrH. What percentage?

Mr. ForNEy. Pardon?

Senator RotH. What percentage was paid by those 12 companies?

Mr. ForNEY. Seventy percent.

Senator RoTH. Seventy percent. And do you have any figures as
to what percentage of the waste was produced by those companies?
- Are you in the way of making that kind of a guesstimate? .

Mr. FornEY. We have attempted in many ways to make esti-
mates of how much of the waste that was in the site was related
to—was put there by the chemical industry itself. And our analysis
of this would indicate that somewhere between 40 and 50 percent
of the waste in the sites was put there by chemical industry firms.
And the remainder by a wide variety of other firms—automobiles,
aerospace and airframe, electrical and electronics, primary metals.
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All of those companies are involved in it, but the tax is being paid
by the chemical industry.

Senator RoTH. So that it is a very heavy burden on the limited
number of companies?

Mr. ForNEy. It is, indeed.

Senator RotH. Now I think we are all in agreement that it’s an
extraordinarily difficult problem. And that it’s one that needs to be
financed. I have already mentioned that Mr. Thomas earlier sug-
gested the figure of $5 billion. I think $5.2, plus whatever inflation
may be. And there has been some talk about taxing the other end,
as to whether or not that is feasible or not. One suggestion has
been made that this program should be at least partially financed
by Iferhaps some type of surtax, gross-revenue tax.

ave any of you gentlemen given any consideration to any of
these other kinds of taxes to try to spread the burden more equita-

bly?

hr. ForNEY. The Chemical Manufacturers Association has given
consideration to a wide variety of other funding mechanisms and
means, including a gross receipts tax, surcharge on corporate
income tax and so on, and it is our very firm belief that the fund-
ing mechanism described in our written testimony on page 17 rep-
resents the best approach to this problem. And I will describe it as
a little over $300 million from continuation of the existing feed-
stocks program—this is annually—a little over $300 million from a
waste-end tax, basically a scale up of the existing post-closure tax,
$176 million from general revenues, and $210 million from cost re-
covery, cost recovery and interest on unexpended fund portions.

That adds up to $1 billion, which is consistent with the rate of
e:g)enditure that Mr. Thomas has described as practical for the
EPA. And it is our recommended plan.

Senator RotH. So that $170 million comes from general revenue.
One of my concerns is if we look at the deficit and look at the infla-
tion factor that Mr. Thomas referred to this morning, we have not
covered that. So one of the thin%s I think undoub the commit-
tee will be looking at is how to finance that aspect of the program,
if we are moving forward. .

The hour is growing late, and I won’t hold you here since I'm the
only Senator, but I think this is a serious question that is going to
be raised. Are there other approaches that we might try to raise
these funds, if we move before the end of this session, which I don’t
think anybody knows for certain what will happen at this point.

Gentlemen and ladies, I want to thank you each for being here
today. I apologize that——

Mr. ForNEY. Senator, could I respond to one question that you
asked that I was not able to produce the numbers for?

Senator RoTH. Sure.

Mr. ForNEY. The petrochemicals and their derivatives, first and
second order derivatives, constitute about half of our positive trade
balance in the chemical industry today.

Senator RotH. And the total amount was?

Mr. FornNky. The total today is between $10% and $11 billion,
dogg from some $16 billion at the time that Superfund was en-
acted.

Senator RoTH. So it is a very significant factor?

39-919 N -~ g4 12
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Mr. FORNEY. Yes, sir.

Senator RotH. Again, thank you very much. And we appreciate
your patience.

The committee is in recess.

[Whereupon, at 4:58 p.m., the hearing was concluded.]
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FRIDAY, SEPTEMBER 21, 1984

- U.S. SENATE,
COoMMITTEE ON FINANCE,
Washington, DC.

The committee met, pursuant to notice, at 10:03 a.m., in room
SD-215, Dirksen Senate Office Building, the Honorable Robert J.
Dole (chairman) presiding.

Present: Senators Dole, Roth, Danforth, Chafee, Symms, Long,
Moynihan, Bradley, and Mitchell. ,

Also present: Mr. Bruce Thompson, Jr., Assistant Secretary of

the Treasury for Legislative Affairs.
[The opening statement of Senator Symms follows:]

SENATOR STEVE SYMMS—SENATE FINANCE COMMITTEE—SEPTEMBER 22, 1984

Mr. Chairman, I would again like to restate for the record my strong opposition to
the Finance Committee proceeding to mark-up on the Superfund bill before the

recess.

Everyone on this Committee knows that this Committee has not had the time nor
inclination to properly review the matter before us. In my opinion, it would be irre-
sponsible for us to proceed under the current circumstances.

The reauthorization and funding of Superfund is too serious a matter for us to
gloss over lightly in an election year rush to get the bill passed. This measure has
serious implications not only because it seeks to solve a serious environmental prob-
lem but also because the funding of the program will determine the future financial
security of many of our corporations, and the job security of employees in those
companies.

Nevertheless, if my views does not prevail, I would suggest that we review the
comments and proposals made by the Office of Technology Assessment (OTA) and
perhaps, finance a three-year Phase-II Superfund program with a funding level at
about $1 billion per year. Within that context, I would suggest that about 50 percent
of the $1 billion funding level should come from general revenues because this
matter is a societal problem which our society needs to address. The other half of
the $1 billion funding level could be obtained from extending the current feedstock
tax and implementing the waste-end tax, with an exemption for distressed indus-
tries until further studies can be comgleted to determine the extent to which they’
are contributing to the toxic waste problem.

During this next three-year period, or the so-called Phase-II, we can review the
?cope of the problem and determine the best way to fund the solution to that prob-

em.

Before I close my remarks, I would like to mention that I realize that many of the
witnesses from the public and ?rivate sector were unable to testify because of the
time constraints. Consequently, I would like to bring to the attention of the Commit-
tee the written testimony that has been submitted by the Dow Chemical Company.
Dow started working on the waste-end tax J)roposal over two years ago, and they
have essentially developed the proposal to date. The company has done extensive
work in this area and conseq;:ently I believe their comments would be particularly
interesting for those who might be interested.

The CHAIRMAN. Now, we will move into the second day of
hearing on the Superfund. Our first two witnesses are a panel of A.
(253)
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Blakeman Early, Washington representative of the Sierra Club,
and William Nordhaus, professor of economics, Yale University,
New Haven, CT on behalf of Atlantic Richfield Co., Washington,
DC.
Let me say to these witnesses and the others—and I think we
have too many witnesses today—but in any event, we are going to
try to keep the 5-minute rule in effect for members and for wit-
nesses. So, we hope you might summarize your statements and give
us some time for questions. Mr. Early?

STATEMENT OF A. BLAKEMAN EARLY, WASHINGTON
REPRESENTATIVE, SIERRA CLUB, WASHINGTON, DC

Mr. EArry. Thank you, Mr. Chairman. My name is Blakeman
Early, and I am very pleased to have an opportunity to testify
before the committee this morning. Mr. Chairman, I am going to
summarize my testimony as best I can. I did bring in this morning
a summary of my testimony, which I hope is in front of you now.
The Sierra Club and the other organizations on whose behalf I am
testifying this morning believe very strongly that a dramatic in-
crease in the Superfund is necessary. The estimates of the number
of sites that need to be cleaned up range as high as 7,000 sites. As
you may know, estimates even go higher than that on a recent
memo by the Office of Technology Assessment and indicates that
the long-term problem may be a $100 billion problem involving
many more thousands of sites. We believe that the size and the cost
of the program has been vastly underestimated by EPA. My testi-
mony goes into considerable detail as to why that is true. We also
believe that EPA's cleanup rate has been wholly inadequate. As
you probably know, only six sites have been completely cleaned up.
A recent survei of 19 States—the cleanup activity in 19 States—
indicates that there has been absolutely no activity in 28 percent of
the National Priority List sites.

We believe that the feed stock system of raising taxes as found in
H.R. 5640 is a reasonable way to increase significantly the trust
fund. It appears not to create any major problems in terms of the
industry’s tax. It is broadened, as you probably know. And we
wholly support it. We further believe that the waste-end tax ought
to be approached as an experimental tax program if enacted at all,
that a waste-end tax cannot be relied on as a principal source of
funding the Superfund trust fund. There are just too many un-
knowns regarding this tax. And finally, in examining some of the
other suggestions from the Environment and Public Works Com-
mittee, we are ready to support any other system of taxation which
is reliable, administerable and fair. But let me point out that we do
not believe that shifting a significant portion of the funding to gen-
eral revenues falls into that category.

The CHAIRMAN. I agree.

Mr. Earvy. That basically summarizes the most important points
of my testimony, Mr. Chairman. Thank you very much.

The CHAIRMAN. Thank you, Mr. Early. Mr. Nordhaus?

[Mr. Early’s prepared written statement follows:)
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Mr. Chairman, members of the Committee, I am A, Blakeman Early,
Washington Representative for the Sierra Club, The Sierra Club is a
nationwide volunteer organization with over 350,000 members dedicated to
the protection of our nation's natural resources, Tpank you for the
opportunity to appear before the Committee to present the views of the
Sierra Club on the Superfund Expansion and Protection Act of 1984, I am
also testifying on behalf of the following organizations: Congress
Watch, U.S. Public Interest Research Group, Clean Water Action Project,
Environmental Safety, and Citizen Action.

One of the first questions that members of this Committee must ask
about any tax legislation is, "How much money is needed?" We believe
that while this question cannot be answered as definitively as the
Committee would like, it is not an exaggeration to respond, "More than
the Finance Committee can figure out how to raise.” When CERCLA was
passed in 1980, many in Congress and in the environmental community
believed that the size of the fund, $1.6 billion, was very inadequate to
solve the problem. The Congress had chosen a level of funding that
would take an important first step towards clean-up, while providing
better data regarding the size and scope of the problem, Well, we know
today that the problem is huge, although the Superfund program has
failed to satisfactorily define how large a crisis really exists, Let
me explain what we know and then try to outline what we do not know
about the Superfund problemas nationwide. :

THE NUMBER OF SUPERFUND SITES COULD GROW DRAMATICALLY
EPA ESTIMATES ARE LOW

EPA maintains an Emergency and Remedial Response Inventory System
(ERRIS) which, quite simply, is a master 1list of all inactive sites
reported from reliable and unreliable sources; There are currently
approximately 18,000 sites listed. EPA estimates this inventory will
ultimately grow to 22,000 sites. EPA and/or cooperating states are
systematically reviewing whatever paperwork exists regarding these sites
in a one-week "desk top"™ study. In some cases, the sites are inspected
in order to identify those that actually pose a threat to public health



257

and the environment and prioritize them, About 9,000 sites have been
through a paper review (Preliminary Assessment) and 2,200 sites have
been inspected. Sites that are inspected are normally subjected to the
Hazard Ranking System (HRS) used to assess the severity of an
uncontrolled site relative to others. Any site ranking above an
arbitrary cut off of 28.5 is normally included on the National Priority
List. Sites on the NPL are the only sites eligible for clean-up action
and funds under CERCLA. ' v

As you can see, this 1dentifii:ation and assessment process is noét
proceeding very fasﬁ. Only 9,000 out of 18,000 sites have been
reviewed, A study conducted by the Clean Water Action Project found
that, in many cases, sites that have been investigated are not scored
for four years (1). Why? Because EPA has absolutely no motivation to
add to the growing list of unaddressed sites, EPA has proposed to add
133 more sites to the NPL, In addition, Lee Thomas, Assistant
Administrator for Solid Waste and Emergency Response, has already
testified that EPA will propose to add 250 additional sites to the NPL.
Yet he has also testified that the current Superfund program is only
sufficient to clean up 170 sites, Therefore, there is no point, from
EPA's viewpoint, in looking for more sites to add to the ERRIS list, or
in expeditiously evaluating the hazard potential of those uncontrolled
sites already on the list, To make matters worse, it is not clear that
the states have much incentive to cooperate with EPA in identifying all
uncontrolled hazardous waste sites, Telephone conversations with state
officials indicate that at least some states are not reporting all the
sites they know about. Indeed, one state official estimated that some
600 sites were on his list that are not on the ERRIS list. Apparently,
some state officials believe it is not worth the bother.

Let me assure you, the American people believe that this program
should not operate on a "orisis site of the week" basis, allowing these
sites to be identified only when they have leaked sufficiently to create
a major public health or environmentsl threat, The American people want

an end to this kind of uncertainty. IThis program must be funded at a
high enough level so that EPA has no incentive to avoid finding and
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assessing additional uncontrolled sites.

Since EPA has delayed the identification and assessaent process, we
also do not have as accurate an idea of how many sites will actually
need clean-up., EPA estimates approximately 1,400 to 2,200 uacontrolled
sites will need sleanup. Bui a survey of state solid waste officials
found that over 7,000 uncontrolled sites will need some sort of remedial
response, Therefore, we can see that the EPA estimate may well be a

conservative one,
MANY NEW SITES MAY BE FOUND

Of course both of these estimates do not take into account the
number of additional uncontrolled sites which will be added to the total
Superfund cleanup list as a result of currently operating hazardous
waste management sites which will close soon and then subsequently leak
after the site owner has dlsapbeared. This category of Superfund sites
may 'well be the hidden iceberg in the Superfund crisis. Briefly, EPA
and- the states are just now taking action to process the more than 5,000
applications for storage, treatment and disposal peraits that have been
received. As you may know, a hazardous waste management facility in
existence at the passage of the Resource Conservation and Recovery Act
(RCRA) could continue to operate under "interim status" as long as it
applied for a permit and obeyed the interim status regulations which are
oconsiderably weaker than the regulations applicable to facilities
granted final permits, We believe that many "Mom and Pop" storage and
disposal facilities have continued in operation awaiting EPA's request
for permit justification data. Then they plan to cease operation., Once
these facilities have olosed, there is strong question whether the
original owners will have sufficient assets to pay for the cleanup of i
any leaks that may ocour. We may well see a substantial addition to the
overall list of uncontrolled sites needing Superfund-assisted cleanup
from this category of interim sites,
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THE HAZARD RANKING SYSTEM UNDERESTIMATES PROBLEM SITES

The last issue to consider regarding the number of uncontrolled
hazardous waste sites that may need to be cleaned up is the factors
weighed in the EPA Hazard Ranking System and tnhe use of a 28.5 score as
the cut-off for NPL consideration, The Mitre Model whicn is used weighs
only the most hazardous substances in the site. rather than considering
a composite of all hazardous constituents. In addition, the model
weighs more heavily the population density of the area potentially
exposed to hazardous substances leaking from the site and not those
actually exposed. Therefore, a site located in a rural arees mignt
actually be exposing more people but receive a lower score than a
comparable site located in a more highly populated area., Also, the
Mitre Model used in the ranking does not factor the potential
accumulation of toxic substances into food supplies or ecological
systems, If, for example, the current score was lowered to 20,0 in
order to compensate for these shortcomings in the current ranking
system, a study by the Clean Water Action Project found that an
additional 100 sites among those EPA has gotten around to scoriang would
qualify for the NPL and be eligible for funds (2). This is a nearly 20
percent jump in the number of sites eligible for cleanup.

While some members of the Committee may judge that my points
regarding the number of sites that need cleanup are only speculation, I
respectfully suggest that there is little basis for speculating tnat the
number of these sites is smaller than EPA's conservative estimates.

EPA'S COST PER SITE FOR CLEANUP ARE LOW

Finally, in the assessment of the size of the problem, we come to
the question of how much each site to be cleaned up will cost, EPA
calculates that federal oleanup at 1,400 to 2,200 NPL sites will cost an
estimated $8 to $16 billion. But the high-end cost calculation assumes
that 56 percent of the sites will require engineering work to address
groﬁhdwater contamination, at a cost of only $3.5 million per site. The
cost of containing groundwater contamination is likely to range much
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higher than $3.5 million for the average site. This is a very
conservative estimate and explains in part why the General Accounting
Office estimates oleanup costs for National Priority List sites could .
run as high as $26 billion and the Office of Technology Assessament
estimated that the cost of cleaning up most of the known sites could be
as much as $40 billion,

EPA'S CLEANUP RATE IS INADEQUATE

Let me assure you that EPA's prodress even under the rejuvenated
effort headed by Lee Thomas is viewed as wholly inadequate among those
who are concerned about the threats posed by Superfund sites. A recent
review of current progress demonstrates that it will be decades before
the known sites are dealt with., Who knows how long it will be before
newly identified problem sites are ocleaned up? The National Campaign
Against Toxic Hazards (3) looked at 343 NPL sites in 19 of the states
with the greatest Superfund problems and found:

-=96 sites (28 percent) have had no activity undertaken;
-=no actual ocleanup has begun at 196 of 343 sites;
--cleanups have been completed at only 6 sites,

Looking more generally at the nationwide pioture, the NCATH found:

--no actual cleanup has begun at 332 of 538 NPL sites;

-=no long-term cleanup funds have been obligated to 9 of the 19
states analyzed;

--no more than 100 sites out of 538 NPL sites can be ocleaned up

with Superfund money.

The American public has fingrained the "can do™ approach which has
~resulted in such sucoessful programs as our space program. Americans
~ expect this same approach applied to the Superfund program which today
s better known for its failures——not its successes. The record of
progress 1 described above simply sends the message to communities at
the 332 sites where no action has occurred that they will have to wait
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many years before the kind of program advocated by tho.Reagan
Administration will provide relief.

The need for a giant inorease in the Superfund is clear. We
believe that the $10.1 billion provided in H.R, 5640 is in fact the
minimum necessary to establish the kind of program that Americans
nationwide are demanding. Superfund must have sufficient funds so that
the effort to find all uncontrolled sites resumes with vigor and
so that we may effectively clean up those that are found. As you know,
Senators Bradley and Lautenberg introduced a bill very similar to H.R.
5640, but with $1 billion less in revenue contributed from general
revenue, We would recommend that the Committee key the level of
feedstock tax to inflation so that the purchasing power of the Superfund
is not eroded over the five-year authorization period., This is a change
made to H.R. 5640 that distinguishes it from S, 2959. According to
preliminary calculations by the Congressional Research Service, this
modification to the tax system ir. S, 2959 would raise an additional $.9
billion over the five~-year authorization. This strengthening amendment
would help ensure that a good faith effort was being made by Congress to
ocreate a Superfund program that could remedy a significant portion of
the abandoned dump problem that plagues this nation.

Assistant Administrator Lee Thomas has testified that the current
Superfund program cannot productively absorb more than $5 billion over
the next five years. Clearly, this is based on an approach that does
not envision a major increase in the personnel levels at EPA, or an
inoreased effort to enter into cooperative agreements with State
programs, It does not envision a program that would take into account
five years worth of inflation; assistance to the states through the
payment of a greater portion of operation and maintenance costs, and it
clearly does not envision a program that intends to provide any
compensation for natural resources damages. And I strongly suspect it
does not envision a program which places greater emphasis on providing
remedial actions that will provide long-term protection rather than
solutions that are cheap in the short-term, but may provide a renewed
threat in future decades, ¥e believe that the most concrete way the
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Congress can send a signal that the status quo is not sufficient is to
dramatically increase the size of the Superfund Trust Fund itself.

SUPERFUND MUST BE ENACTED THIS YEAR

The position of the Reagan Administration is that a reauthorization
of Superfund not be enacted this Congress. It argues that since the
prograh is authorized until October, 1985, there is time to take action
after more considered deliberation, '

As this Committee knows full well, in the next Congress Superfund
will have to compete not only with the normal press of legislation, but
also with reorganization of the Congress and the legislation associated
with the beginning of a new budget cycle. Any increases -in the size of
the program enacted require lead-time for advance budgeting, and tne
hiring of additional personnel. Of course, any increases in obligation
under a new Superfund authorization would require enactment of a
supplemental appropriation, We believe that failure to enact a
Superfund reauthorization in this Congress is likely to result in delays
in implementing a renewed Superfund program by QOctober, 1985.

" THE FEEDSTOCK TAXES ARE REASONABLE

The feedstock tax system in S, 2959 and H.R. 5640 i{s largely the
same as in the current law. We strongly support this system as one
which has been an administratively simple and stable source of revenue.
In order to help raise the additional funds needed, S. 2959 and H.R.
5640 would broaden the tax base to include 15 additional feedstock
substances., All of these substances have been found in numerous
Superfund sites or meet the criteria used to seleot feedstocks under the
original law. Wnile S. 2959 and H.,R. 5640 increase the rate at which
the feedstocks will be taxed, it establishes what appears to us to be a
reasonable cap, which is the lower of either three percent of each
substance's projected 1986 sales price, or a specified cap. This
scheme, which is based on the current law, would éppear to ensure that
no industry suffers undue hardship as a result of the feedstock tax.
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There is little evidence on which to determine what the true impaot
of a Superfund feedstock tax of the type in S, 2959 and H.R., 5640 will
have on the production and sale of petrochemicals, However, two studies
indicate that the impact is very modest,

First, a study was sponsored by ARCO (4) of H.R. 5640 before it was
amended on the House floor. Although the study was designed to produce
dramatically negative results, it found that the feedstock rates--the
same as those in S. 2959--would have the following impacts:

--production of propylene, a primary chemical, and polypropylene, a
derivative not subject to the tax, would fall only 2%;

--production of benzene would drop by 1%

--production of styrene, a benzene derivative, would fall 4%,

These findings doinot take into account the ameliorative effect of the
exemption of exports of primary chemicals from the Superfund tax waich
was enacted as an amendment to H.R. 5640 on the House floor. We
recommend the export exemption as an amendment to S. 2959. Finally, the
ARCO study found the impact of the increased tax on sales price for the
substances studied to be no more than 2% for the primary chemicals and
5% for the derivatives, The impaot of H.R. 5640 on production and
sales of these substances would presumably be lower because the rate in
H.R. 5640 is lower than in S. 2959.

A second study by the Congressional Research Service (5) looked at
the current faotors, including Superfund, affeoting the petrochemical
industry. The study found that the overwhelming faotors affecting the
prospects for future g}outh were:

-=the economic condition of large end-use domestic markets such as
housing and autos; )

-=the strength of the dollar relative to other currencies;

--the economic condtti;n of key export markets; and,

-=the projected expansion of chemical production capaocity by
hydrocarbon rich foreign countries,
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The current Superfund tax was found to be a minor faotor relative to
those cited above, Notwithstanding the increase in the rate of tax in
S. 2959 and H.R. 5640, the 3% cap on percent of sales helps ensure that
Superfund will continue to have a minor effeot on the petrochemical
industry compared to these other factors,

S. 2959 also increases the fee on orude oil used in the production
of gasoline and other non-chemical produots. The increase in S. 2959 is
to 4.5 cents per bsrrel--H.,R., 5640 sets the fee at 7.86 cents per
barrel. This fee is not likely to have a major impact on the oil
industry which sells a barrel of oil on average for $29 per barrel, 01l
corporation profits continue to be enormous.

Now we are certain that many industry representatives will try to
persuade you that tremendous hardship will be created by these taxes.
Since the Sierra Club has no tax experts on its staff, we can only urge
the members of the Committee to consider carefully the revenue
consequences of any relief it may choose to grant in reducing the taxes
proposed in S, 2959, Frankly, our sympathy for the tax burdean currently
borne by the chemical and petroleum industries is rather low in view of
the tax benefits provided by recent reforms approved by this committee,
A study by the Joint Committee on Taxation of the effective tax rates of
large U.S. corporations for 1982 found six of the top chemical firms
were taxed at a rate of negative 17.7 percent, down from plus 13.7
percent in 1980, By comparison, tax rates on the foreign income of the
chemical industry in 1982 was 67 percent, . The companies might better
take their case for no tax increases abroad., The petroleum industry has
enjoyed a drop in tax rate of 13 percent during the same period, Of
course, some of this is attridbutable to the economic recession during
which chemical industry profits were low. According to Chemicsl Week,
the chemical industry is now enjoying a tremendous surge in
profitability. Looking at the top ten gainers, profits were up during
ihe first quarter of 1984 from a low of 59 percent to a high of 1193
percent over the same period in 1983. And jJust as we have seen in the
auto industry, these corporations have been generous in their
expressions of -appreciation to their CEOs., Acoording to Chemical Week,
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salary bonuses have ranged from a low of 15 percent to a high of 76
percent with the President of Hercules Corporation topping the $1
million mark, Surely, times cannot be so tough that these corporations
cannot help deal with some of the problems their tremendous success over
the past decades has left in its wake?

THE WASTE-END TAX SHOULD REMAIN A MODEST SOURCE OF REVENUE

S. 2959 creates a new tax program that imposes a tax on the
disposal of any hazardous substance disposed of pursuant to Subtitle C
of RCRA. Long-ierm storage would also be subject to the tax. This
program was developed to provide much-needed revenue for Superfund and
to simultaneously create an incentive on the part of waste generators to
either recycle or otherwise eliminate the amount of waste of which they
dispose. We view the goal as a worthy one, but urge the Committee not
to shift any significant revenue-raising responsibility to tnis program,
Quite simply, it i{s not clear that the waste-end tax program will work.
With the need for revenue as desperate as I have described above, it
would be ill-advised to rely on what must be described as an
experimental program for more than a small percentage of that revenue,

For example, three states, New York, California, and New Hampshire,
have attempted to use a waste-end tax. They found that revenues fell
significantly below expectations, In fact, New York acquired only
one-third of projected revenues, In addition, the waste-end system
multiplies astronomically the number of entities that are subject to the
tax, One of the beauties of the feedstock system is that the number of
taxable entities is far more limited and thus does not force tne
oreation of a large bureaucracy to implement and enforce the provisions.
The complexity of administration of a waste-end tax is enormously
enhanced by the need to delineate between disposal activities and
recycling, and treatments which are not subject to the tax,

The waste-end tax could have two unfortunate impacts which must be
assessed before this program could be enlarged., First, to what extent
does the imposition of the waste-end tax encourage illegal disposal
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rather than legitimate forms of waste reduction? Under the current
scheme, as long as one avoids taking the waste to a disposal facility,
one avoids the tax, Obviously, the promotion of illegal dumping would
be counter-productive, Second, the tax is only applicable to wastes
which EPA identifies in accordance with RCRA. EPA has been under
tremendous pressure to.de-l{st the wastes it has already identified and
minimize adding wastes to the hazardous list, This pressure sparked the
passage of provisions in S, 757 which the Senate passed late in July to
more aggressively list wastes, such as dioxin-contaminated wastes, and
to narrow EPA's ability to de-1ist wastes without public review, An
imposition of a waste-end tax just adds a new set of financial stakes to
the regulatory stakes regarding whether a waste is listed or de-listed,
Thus, the waste-end tax and S. 757 may be workiné against each other,
Clearly, these questions need to be studied in the context of the modest
program proposed in S, 2959 before the waste-end tax program is
expanded, Indeed, at the recommendation of the Ways and Means
Committee, the House adopted a "stand-by" waste-end tax which would go
into effect only after noré study and legislation had been completed.
This decision was a sensible one,

OTHER FORMS OF TAXATION

The report accompanying S. 2892 recently reported by the
Environment and Public Works Committee provides suggestions of other
types of taxes that could be levied to raise the funds necessary for
Superfund. First, let me say that the reporting of S, 2892 provides
oritically important reauthorization authority and represents a good
faith attempt to report a bill in a short time period amidst
considerable disagreement over many issues, We believe the bill should
be strengthened in order to enhance the Superfund program, and provide
those injured or threatened by releases of hazardous substances to seek
more effective remedies,

The suggestions which the bill report recommends the Finance
Committee to consider as additional tax schemes for funding Superfund
include a transportation tax, a tax on imported substances, and a tax on
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hazardous substance transportation and generation, We have not had an
opportunity to study these concepts 1n any detail, However, we believe
that each of these schemes must be looked at from the standpoint of
fairness, reliability, adainisteradbility and income, Our concerns would
be very similar to those I have outlined in greater detail in my
comuents on the waste-end tax concepts. All of these schemes will
provide difficulties {n terms of ident;fying taxpayers and enforoing the
tax which would apply to a large nunbeé and wide variety of taxpayers,
In addition, projecting the income from these tax schemes may be very
difficult, except for the hazardous substance generation tax, But let
me be clear on one thing: we will support any reasonable tax that will
reliably provide the funds needed for this prograa,

THE COLLECTION CAP SHOULD BE ELIMINATED

Under the current Superfund law, the EPA has allowed a certain
level of funds to accumulate during the last two years of the program
without spending them; collections under the feedstock program
automatically are suspended, S, 2959 would drastically reduce the
perc;;tage of unspent funds that could accumulate before the termination
of the feedstock fee would be triggered. We are vigorously opposed to
this proposal, Currently, more than 95 percent in the next to last year
and 50 percent in the last year must be acoumulated. The provision in
S. 2959 would lower this to 90 percent and 40 percent, respeotively.
This provision serves only to encourage this Administration to delay
spending the funds in order to terminate the feedstock tax as soon as
possible, Naturally, every corporation subjeot to the tax will have the
same agenda. This is exactly the opposite incentive we want to provide.
We believe that it is crucial to provide as many incentives as possible
to aggressively identify uncontrolled hazardous waste sites and clean
them up rather than to continue strategies followed during the first
three years of this Adainistration designed to slow the spending of
Superfund cleanup money, My earlier testimony regarding the number of
sites that will need cleanup provides ample evidence that EPA will need
to spend all funds authorized and collected and then some, This
provision was devised in 1980 because some Members believed that so few

39-919 0 - 85 - 18
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sites would need attention that all the revenues night not be needed,
This is clearly no longer the case,

In addition, EPA may well accumulate significant amounts of funds
in the first three years uader H.R. 5640 and S, 2959 as it does the
necessary remedial investigation and feasibility studies prior to
construction, It is the construction phase that will draw most heavily
on available funds. I would note that completion of the remedial
investigation and feasibility studies under the mandatory schedule
provided will not ocour until three years after passage. Assuming the
legislation passes this September, it is not unreasonable to assume that
EPA will still have a large percentage of unexpended funds earmarked for
construction only a year later when the first revenue collection cap
would be triggered. Construoction delays could clearly leave EPA with 28
percent of collected funds when the second trigger would apply. The
House struck this provision from the law in H.R. 5640; we recommend the

Senate do the sane.
RECYCLED FEEDSTOCKS SHOULD BE TAXED AT THE SAME RATE AS NEW

As attractive as the recycling concept is, there is one undeniadble
fact., The recyocling of most metals and chemicals is just as dirty and
potentially threatening to public health and the environment as virgin
production of these products. 1Indeed, no fewer than 17 abandoned sites
are attributable to recycling activities. Therefore, we believe that
the reoycling industry must bear the same clean-up burden as its virgin
counterparts. Wnhile is is quite clear that recycling can be part of the
hazardous waste solution, it also has and can be part of the problea,
The desperate need to maximize income for the Superfund argues against
using Superfund tax relief as an opportunity to improve incentives for
increased recycling of either chemicals or metals,

THE POST-CLOSURE LIABILITY FUND SHOULD BE ELIMINATED

The Post-Closure Liability Fund (PCLF) was enacted as part of
Superfund in 1980 without any serious debate or discussion. The House
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was forced to accept the Senate provisions as part of a compromise
package enacted during the lame-duck session, The original concept was
to provide a source of funds for cleanup and damages arising from leaks
that occur from sites that have already closed where the owner has
disappeared or is insolvent. The PCLF relieves site owners--who may in
fact be solvent and available——from liability five years after the site
is closed, In the site owner's place is a fund which in all likelihood
is far too small to cover all potential liabilities. We beliévo that
those who may be exposed‘to hazardous substances that have leaked from
closed sites many years hence are worse off under the PCLF program than
they are under existing law, Here are a few of the flaws in the PCLF
program: '

1) EPA's regulations are currently inadequate. They provide little
assurance that sites will not leak after olosure, The transfer of
liability from the owner to the PCLF eliminates the best incentive the
owner has to manage wastes more safely than EPA requires.

2) It is impossible to determine how many sites will ultimately leak and
the amount of cleanup and compensation funds that will be needed, To
the extent that the PCLF is under-funded, land disposal, the least
desirable option, is subsidized relative to more desirable alternatives.

3) Although all sites will contribute to the PCLF, only those that do
not leak within five years of closure can transfer liability. Those
that do leak within five years and do mot qualify to use the PCLF have
had needed funds diverted to sites which may not pose problems for many
years, Where do the vioctims of tnese sites turn?

4) States will be delegated supervision of closure operations. Yet
these states will bear no responsibility for letting an inadequate site
transfer l1iability to the PCLF. Indeed, they may have an incentive to
transfer liability for as many sites as possible to avoid paying for
future cleanups out of state funds,

The PCLF program is fatally flawed, We urge the Committee to let
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it die, Currently operating sites will not qualify for some time,

because EPA has issued few final permits, If tne Committee feels
compelled to revisit the issue in the future, it could do so without the

burden of an existing "lame duck" program,

Tnis concludes my testimony, Again, I appreciate the obportunity
to present the views of the Sierrs Club to the Committee.
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EXMIBIT B

The following list contains sites which rank below the arbitrary cut-off point of
28.% on the Hazard Ranking Score(HRS). The HRS is the method used to determine
whather Or not an uncontrolled hazardous waste site is eligidle for inclusion on
the Naticnal Priority List (NPL). The sites or the NPL are sligible for cleanup
funds under Superfund.

t

Site Nawe - City Hazard
.. Ranking
. Score
ALABAMAL
Callahan Propcrey Prattville 22.0
ARKANSAS 1 " ‘
Midland Products Co o1a 21.9
CALIFORNIAL- i )
Apache SCr'vtc'. LF ) , Chula Vista . 26.0
General Disp Co " santa Fe Springs 26.2
General Electric Co " Oaklang 211
Kellogg Terrace Yorba Linda 23.4
Masonite Mill-Mescat Field Gite Hoopa Viy Ing Res 0.9
Valley Wood Preserving Inc Turv'lock T es.0
West inghouse-Surinyvale Sunnyvale 28.3
COLORRADO: N
Gateway Vanadium Mill Gatoway . 27.8"
Mondricks Mining & Milling Boulder 27.8.
Koppers Co Inc . Denver 2s.0
Loma Vanadium Mill Lowa . 26.6
CONNECTICUT: .
Coastal Tank Lines Wallingford ! " 23.8

South Windham Landfil) South Windhas 24.9

rax4



FLORIDA:

Nocatee Hull Crecsot Nocatee
HAWAIL:

Whedler Air Force Dase Honolulu Oahu
1DAH0

FMnc Corp-ch'acouo Pocatello
ILLINOISS .

f & F Materials Co Olney
Ccrpomm'\_rult Waste Bite Carpantersville
Koppers co Inc Forest Prod Grp Carbondale
Martin P-m'-il Tern ' ) Pecria
Ottmlun;;oul Processes LOttm
Taylorville Landf1ll : * Taylorville
Thomss 12tb St Landfill . Danville
INDIANAY -

Du Pont € ! Do Nemours & Co . ‘Ea?;cago
Energy Cooperative Inc € Chicago
Lavin & Sons Fort Wayne
Midco 11 Gary

Nesls Dump Spencer
Vulcan Metarials Co Sary

10WA

Kidwest Manufacturing Co ° Kellogg
KANGAS L

Derby Refining Co Wichita
KENTUCKY ¢

Harrisen Cry Site Cynthiena

a2.7

24.6
7.0
23.3
20.7
20.7
21.2
23.6

0.0
22.8
22.3
23.6
26.8
20.0

8L
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roanay fiats

MAINE:

Graen Street Site
Mechanic St Site

Saco Municipal Landfill
MARYLAND: .

Joy Reclamation Co
Montgomery Bros

MASSACUSETTS:
Holden Dump

Schpack Duvgp;

MICHIGAN:

Bachman Road Residential Wells
Barrels !nc"

Charlevoix Chem Manuf Co
Darling Road Dump Site
Dowagiac Landfill

Hartley & Hartley

Harvey Residential Wells
Kalkaska Residential Wells
Lyon Twp Dump

Martinsville Road Disp Site .
Norris Ind

Page Avenue Dump

Straits Steel & Wire Co.
Sunrise Landfill

Systech Liquid Trat Corp

M lisboro

Houlton
Houlton

Saco

Glen Burnie
Northeast

Holden

, Norton

Oscoda
Lansing
Charievoix
Mi la'n
Dowagiac
Kawkawl in
Harvey
Kalkaska
Lyon Twp
Waltx
Ypsilanti
Michigan Center
Ludingto'n
Hayland Twp
Muskegon Hts

22.9
22.9
24.4

as.5
at.2

24.3

23.4
27.9
20.1
27.7
26.1
23.0
24.8

17%4
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Viilage of Ailanta Welis Atlarxza ’ 23.9

MISSOURT s

fsoco 041 Co Sugar Creek 28.0
Baldwin Park Dump Aurora 2.3
Bubbling Springs Rrena : Fenton 24.1
Erwin Farm Verona ' 22.0
Farwer's Chewical Co Joplin es.0
St. Joseph City LF-Pigeon Hill St Joseph 23.7

Wheeling Disposal Service Co Inc Amazonia 2s.9

NEW HAMPSHIRE:

Grugnale Waste Disp Site Milford 22.5
Milford H&m'l.ctpal Landfill . ;:Mnfor'd . 20.9
NEW JERSEY: o

Barrier Chemtcal Vernon 26.7
Duek ulm"nd Sanitary Landfill Hau'u'eon Twp 27.1
Ideal Cooperagas Inc ) Jwi.'y City 2s.0
Mile Marker 28 Ha;-chnen . . 23.0
White Chemical Corp. Bayonne 24,7
NEN YORK:

Clothier Site Granby 26.3
Edward Rllen Landfill Corning . 8.3
Pfhol Bros Landfill Cheektowaga 24.9
NORTH CAROL INA: . -

Duke Refining Corp High Point 20.9
H & S Processors Inc Lincolnton 28.4
OHIN:

W. Ave Seorge OFf Site RAkron 23.9

Armentrout Excavating Xenia 22.9

gLe



[ 2 chcwoorat;‘l Landfill
Eastham Rn.tdcnco/'t:oneutmud Hls
Ford Rd Ind Landfill
Goodrich B F Co Cham Grp
Grenier's Lagoons

Norris Landf!n

Republic Steel Central Rlloy
PENNSYLVANIA:

Cryo~Chem Inc

Kurtz Property

Mayer Lnnd:ful

Mock Dump -(Concord Twp LF)
Revere Chcn.ic‘a! Corp .
Saegertown Well #2
Turco Co-ltgngsl .

RHODE ISLAND:
Hunt P A Chemical. Corp
Silivestr{ Bros Landafil}
W Davis Sanitary Landf{ill
TENNESSEE ¢

Newport Dump

Saad John P & Son Inc
TEXAS: -
Moore Drum Site

UTAH:

House in Monticello
Store in Monticello
WASHINGTON:

Hayne Twp Crelvl
Rayland

Elyria

Avon Lake
Freemont
Zanesville
Canton
Boyertown
Narvon
Soringfield Pk
. Elam

.
. .. Nockamixon

Saegertown
Phoapi xville

Lircoln

Johviston

Glocester

Newport

Nashville

Wilner

Morticello

Monticelle

.

28.0
23.9
26.7

26.5
23.1
27.7

23.0
23.0
24.6
21.2
24.9
23.0
28.3

23.9
23.7
23.1

26. 4
21.1

25.0
22.0

9.3



Silver MNountain Mina

WEST VIRGINIA:
Holder Chems Corp
Markay Chemicals
Suith Creek Dump
WISCONSINz

Hagen Far; B
Hydrite Chem Corp
Mauthe N W Co
saukvxua'::ﬁcn Field

Loomio

Ona
St Albans

S Charleston

Stoughton
Cottage Grove
Appleton
Saukville

26.1
2.1
26.8

22.3
23.2
21.2

L2
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APPEND1X TX

* 196

SITFS

Al WHICI

ACTUAL CLEANUP HAS NOT BEGUN

Site Name

CALIFORNIA
Atlacs Asboestos Mine
Coalinga Asbhestos Mine

Del Horte County Pesticide Storage

Iron Mountain Miae
Jibbom Junkyard
Koppers Co., 1nc.
McColl

Purity Oil Sales, Inc.
Selma Treating Corp. .
connEcricut

Beacon llcights LF

0ld Southkington Landfill
Solvents Recovery of New England
Yaworski Vaste Lagoon

FLORIDA
62nd st. Dunp
Alpha Chemical Corp.
Brown-Wood Pres.
Cabot/Koppers
Coleman--Evans Wood Preserving
Davie Landfill
Hollingsvierth scolderness xerminal

Kassauf-~-Kiweerling Battery Disposal

Munispor+s Land€ill
Northwest 58th St. LF
Picketville Roeoad LF
Pioneer Sxnd Co.
Schulykill lietals Corpw
Varsol Spill

ILLINOIS

Acme Solvent Reclaiming
Belvidere Municipal LF
Cross Bros. Pail Rocyce.
Johns-Manville Corp.
Outbeoard Marine Corp.
Wauconda Sand & Gravel

INDIANA

American Chemical Service
Lake Sandy Jo

Main Strcet Well D
Marion (Bragg) Dump
Northside Sanitary LF
Reilly Tar & Chemical Cp.
Wayne Waste 0il

City

Fresno County
Coalinga
Craescent City
Redding
Sacracento
oroville
Fullerton
Malaga

Selma

Beacon Falls
Southington
Southington
Canterbury

Tampa
Galloway
Live Oak
Gainesville
tWWhitchouse
Davie

Ft.
Tampa

North Miami
Hialeah
Jacksonville
Warrington
Plant City
Miani

Morrlstown
Belvidere

L.auderdale

Pembroke Townahxp

Waukegan

Waukeyan

Wauconda

Griffith

Gary

Elkhart
Marion
Ziousville
Indianapolis
Columbia City
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JOWA
Des Moines TCE

MAINE

F. O'Connor

Saco 'lannery VWaste Pits
Winthrop Landfill

MASSACIIUSETTS

Hoconomco Pond

Iron Horse Park

New Bedford

Nyanza Chemical Waste Dump
Plymouth Harbor/Canon Engineering
Re-Solve, Inc.

W. R. Grace & Co.,
Wells G & H

Inc,

MINNLSOTA

Arrovhead Refinery Co.

Boise Cascade/Onan/Medtronics
Burlington Northern

General Mills/Henkel Corp.

Joslyn Manufacturing % Supply Co.
Morris Arsenic Dumnp .
NL Industries/Tarcorp/colden Auto
Nutting Truck & Caster Co.

Perham Arsenic

South Andover

St. Louis River

St. Ragis Papoer

Waste Disposal Engin.

Whittaker Corp.

NEW HAMPSHIRE

Auburn Road LF

Dover Municipal LP
Savage Municiapl Water
Somersworth Sanitary LF
South Municipal Water

NEW JERSEY

Polymer
Beachwood/Berkley

Bog Crecek llarm

Brick Township LF
Chemical J.eaman Tank Liners
Chemsol, Inc.

Combe Fill Ncrth LF
Combe Fill South LF

De Rewal Chemical Co.
Delilah Road

Denzer & Schafer X-Ray
Diamond Alkali Co.
Evor Phillips Leasing

Des Moines

Aigista
Saco
Winthrop

Westborough
Billerica
New Bedferd
Ashland
Plymouth
Dartmouth
Acton
Woburn

Hermantown
Fridley -
Brainerd/RBaxter
Minneapolis
Brooklyn Center
Morris

St. Louis Park
Fairbault
Perham

Andover

St. Louls County
Cass Lake
Andover
Minneapolis

Londonderry
Dover
Milford
Somerswvorth
Petersborough

Sparta Township
Berkley Townghip
Howell 7Township
Brick

Bridgeport
Piscataway

Mt. Olive Township
Chester Township
Kingwood Township
Egg Harbor Township
Bayville

Newark

01d Bridge Township
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Jair Lawn Well Fielg
Florence Land Recoutouring
. Fricedman Property

Helen Kramer LP

- Hercules, Inc.

Hopkins l'arm

Imperial Oil/Champion Chenmicals

JIS Landfill

Jackson Township LP
King of Prussia
Krysowaty Iarm

Lang Property

Lone Pine Landfill

M & T Delisa Landfill
Manheim Avenue Dump
Maywood Cheinical Co. _
Metaltec/Aerosystens

Montgomery Township Housing Dev.

NL Industries
Nascolite Corp.

PJP Lanfill

Pepe Field

Pijiak Farm

Radiation Technology
Reich Jlarms

Ringwood Mines/LF
Roebling Steel Co.
Sayreville Landfill
Scientific Chenical Process.
Sharkey Landiill
Shieldalloy Corp.
Spence Farm

Swope 0Oil & Chen.

Toms River Chenical

US Radium Products
Universal 0il Products

Shamoug Pioperty

Fair Lawn

Florence ‘ownship
Upper Frechold Township
Mantua Township
Gibbstown

Plumstead Township
Morganville
Jamesburg/S. Brunswick Twnst
Jackson Township
Winslow Towaship
Hillsokorough
Peuberton 'Yownship
Freehold ‘‘ownship
Asbury Dlark

Galloway Township
Maywood/Rochelle Park
Franklin Borough
Montgemery Townshin
Pedricktown

Miliville

Jaersey City

Boonton

Plumstead Township
Rockaway Township
Pleasant Plains
Ringwood Borough
Florence

Sayreville --
Carlstaat
Parsippany/Troy liills
Pewfield Borough
Plumstead Township
Pennsauken

Toms River

Crange

st Ruthcrford

Upper Deerfield 'fownchip Sanitary LUpper Dzarfield Township

Ventron/velsicol
Vineland Chemical Co.
Vineland State School
Villiams Property
Wilson Farm

Woodland Route 532 Dump
Woodland Route 72 Dump

NEW YORK

American Thermostat
Batavia Landfill
Brewster Well Field
Facet Enterpriscs
Fulton Terminals

GE Moreau

Wood-Ridge Borough
Vineland

Vineland

Swainton

Plumstead ‘Tovmship
Woodland Township

Vloodland ‘Township

South Cairo

Batavia -
Putnam County,

Elmira

Fulton

South Glen .l'alls

General Motors/Central Foundry Division

Hooker (192nd Strcecet)
Hudson River PCis

-

Niagara ralls
Hudson River



281

Kentucky hve. Well Field
Luellow Sand & Gravel
Marathon Battery Corp.
Mercury Refining .
Niagara County Refuse
0ld Bethpage Landfill
Port Washington LF
Ramapo Landfill
Sinclair Refinery
Solvent Savers

Syossct Landfill
Vestol Water Supply #1
Vestol Water Supply $#2
Wide Beach Development

NORTH CAROLINA
Chemtronics, Inc. N

OHIO

Allied Chemical & Ironton Coke
Arcanum Iron & Metal

Big D Campground

Bowers Landfill

Buckeye Reclamation
Coshocton LF

E.H., Schilling LF
Fields Brook

Fultz Landfill

Miami County Incinerator
New Lyme Landfill

Powell Road Landfill
Skinner Landfill

South Point Plant

* United Scrap Lead Co., Inc.

OREGON
Teledyne Wah Chang
United Chrome Products, Inc.

PENNSYLVANIA
Blosenski Landfill
Centre County Kepone
. Craig Farm Drum
Dorney Road Landfill
East Mount Zion
Heleva Landfill
Industrial Lane
Kimberton
Lackawanna Refuse
Moyers Landfill

0ld City of York LF
Taylor Borough Dump
Voortman Farm

Walsh Landfill

RUODL ISLAND

lorseheads
Clayville
Cold Springs
Colonie
Wheatfield
Oyster Bay
Port Washington
Ramapo
Wellsville
Lincklaen
Oyster Bay
Vestol
Vestol

Brant

Swannanoa

Ironton

Darke County
Kingsville
Circleville

St. Clairsville
Franklin Township

- Hamilton Township

Ashtabula

Jackson Township ;
Troy -t
New Lyme

Dayton

- West Chester

South Point
Troy

Albany
Corvallis

West Caln Township
State College Borough
Parker

Upper Macungie Township
Springettsbury Township
N. Whitehall Township
Williams Twonship:

‘Kimberton Borough

0ld Forge Borough
Eagleville .

Seven Valleys

Taylor Borough

Upper Saucon Township
Honeybrook Township
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Davis Liquid Waste

Landfill & Reuource Recovery
Pecerson-Puritan, 1nc.

Western Sand & Gravel

VERMONT
Old Springfield LF
Pine Street Canal

WASHINGTOH

Colbert LF

FMC Corp. (Yakima)
Frontier Hard Chrome
Greenacres Landfill
Harbor Island (Lead)
Pesticide Lab

Queen City Farms

Smithficld

North Swmithficld
Lincoln/Cumberland
Burrillville

Springfield
Burlington

Colbert

. Takima

Vancouver
Spokane LF
Seattle
Yakima

. Maple valley
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EXHIBIT C.4
OUTPUT OF THE PETROCHEMICAL TRADE MODEL
‘ Sl e e L L S L e L L L I L T T P T Y 2
PETROCHEMICAL TRADE MODEL

LAA L I A I A L 2222 2 LTI 2T 2 YR Y2 Y2 Y 2RI IR YTYYYYYY Y Y Y

PROPYLENE POLYPROPYLENE
U. 6. Rast of W. U. 8. Rest of W.

EXISTING TAX RATE - [} (23 t -
- 1] ae [} -

Tax Rate * 84,87 | $0 eao $0 | 0 »
Price L 8494 | $3503 es $803 | $862 »

- ] L3 1 -

Production . 83780 1 10280 o« 1877 1 3021
Imports - ! o 31 T367 e
Exports - ] L ] 367 1t I =

- —oaces | ot avun >« FY ) H 'y

Consumsption - 3788 | 10280 oe 1213 ¢ 33689

L t (1] ] 3

Sales (net} . 2,628 | (213 83,267 1 -

Tax Revenue - 31 | L 1 $0 i .

. ] o { 3

NEW TAX RATE . [} s 1 -
L) ! [ 1] ] -

Tax Rate - #13.82 $0 @ae $0 | 80 o
Price . 8499 $304 & 807 1| $863

- ! (14 1 -

Production L] 8632 1 10395 «e 1540 | 30354 »
Imports . ! L2 18 ¢ 344 o
Exports - } [ 2] 344 |} 1S

- ! e [} .

Consumption . Se32 | 10395 es - 1211 3383 o

. 1 on ! -

Sales (net) . 82,734 1 [ 2] 81,244 | -
Tax Revenue . 8686 1 L 2 80 | -

- ] L1 ] -

PERCENTAGE CHANGES - [ on ] .
L) ] a0 { -

Price - 1%l 0.2% ®e 0.5%1 0. 2%e

) [} (Y3 ! »

Production . -2%1 1% on -2%! 1%e
leports L] ! as 421%1 -&%e
Exports ] 1 *e -6%1 -~ 421%e
Consumption - -2%1 iX se -0.2%1 -0, 1%s

) 1 *e 1 -

BALES DECREASE L] 98 1 o %23 | '3
TAX REV INCREASE L] 35S | s . 80 1 -

GOBNCBABIONEREDOGRFRRNSVBARENCVRCARNASNTADARACRBABAVRTVATVE0002000000000
Note: GQuantities are in thousands of metric €fons (2204.4 1lbs), and
prices are in dollars per metric ton. Tax rates are entered in dollars
per English ton (2000 1lbs.) end converted to dollars per setric ton

for use in the model. Sales and tax revenuss are in millions of dollars.
SEBN0RBSBNGACINRARRRBURRRADERNGRRVVBOPERBBGRERTRVVANACERVAVAOREBH80000

This table shows the effects of the tax rate proposed by H.R. 5640 ($13.82) on
production, imports, and exports of propylene and polypropylene, compared with
the existing tax rate.



EXHIBIT C.4 (CONT.)
OUTPUT OF THE PETROCHEMICAL TRADE MODEL
FYYYTIII XYY 222X R 2222 22 22 XYY Y 22 2y L D1y e a2l ey Yy}

PETROCHEMICAL TRADE MODEL

I’.'."Q..Q.’Q..'.Q.'.”..'0.0.....l'........0...000.....'....'G........

. BENZENE STYRENE

v. 8. Rest of W. U. 8. Rest of W,
EXISTING TAX RATE - ! 2 ! -
- [} ae 1 -
Tax Rate [ ] 54,87 ¢ $0 oo $0 | $0 »
Price . 8460 84460 - o» 8648 | 8716 @
L] 1 [ 1) 1 -
Production - . 38571 4 11443 oo 2693 | 4864 »
Imports - 449 | 20 o» 121 4463 @
Exports - 20 | 448 o=» 468 1 12 =
) e | >4 ] —eane &
Consumption . 3991 ¢ 11028 e 2440 | 5337 =
* { L 2 2 ] . L J
Sales (net) - $1.624 | L 2 $1.873 | .
Tax Revenue - 8319 | *e 80 | -
L3 ! (2] ] *»
NEW TAX RATE . | ae ! -
- 1 [ 13 ] [
Tax rate . $14.688 | $0 ©we $0 | $0 &
Price L ‘_469 ! 8461 oo #6357 § $717 »
- I L 2] 1 -
Production - 3818 ¢ 11561 oo 2790 ¢ 4978 »
Imports . 3%1 | 20 o S4 1 413 o
Exports - 20 ¢ 381 e 413 1 S4 o
Y - | remaseses -8 —wae | sease §
Consumotion - 3849 ! 11230 e« 2430 | 8338 «
- P | L 2] 1 -
Sales (net) - 1,592 1 ae $1.,6832 ! -
Tax Revenue - ‘s38 ) 80 | -
- ] *e ] -
PERCENTAGE CHANGES L [} e -8 .
» ] *e I -
Price - %! 0.2% e 1% O.1%e
[ ) ] o ! R
Production L =-1X1 . X e -4X ! 2%»
imports - =22%X! -27% ¢ 347%1 -iixe
Exports ] =-27%1 -22% oo -11%1 347%e
Consumption * -4%1 2% oo -0.4% 1| =0, 04%e
¢ - ] *n [8 [ ]
SALES DECREASE . 832 ¢ .e 843 1 -
TAX REV INCREASE K] 39 | *e $0 | -

FYYYIT XYY YT Y2 Y2 YR Y YRS Y IR Y YIS AR 2222 LA 2 L L2y s s Y2yt e Y g
Note: Ouantities are in thousands of setric tons (2204,6 lbs). and
prices are in dollars per metric ton, Tax rates are entered in dollars
per Enalsih ton (2000 lbs.) and converted tu dollars per metric ton

dor use in the model. Sales and tax revenues are in millions of dollars.
..CO....!.ICQ...QQ.Q..Q.Q...IQ...DOQ..D.Q.Q'.OQQ.!O!QQ....Q.'.OIQQQQ..O.

This table shows the effects of the tax rate proposed by H.R. 5640 ($14.88) on
production, imports, and exports of benzene and styrene, compared with the
existing tax rate. -
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STATEMENT OF WILLIAM NORDHAUS, PH.D., PROFESSOR OF EC-
ONOMICS, YALE UNIVERSITY, NEW HAVEN, CT, ON BEHALF OF
THE ATLANTIC RICHFIELD CO., WASHINGTON, DC

Mr. NorpHAUS. Did you say ‘~#e were in a 1-minute rule or a 5-
minute rule?

The CHAIRMAN. Five, but if you can do it in one, that is great.
[Laughter.]

Mr. NorpHAUS. All right.

The CHAIRMAN. We don’t have any problem, but if you can sum-
marize then we can have a little time for questions and other wit-
nesses.

Mr. Norpsaus. All right. Thank !ou very much, Mr. Chairman.
My name is William Nordhaus, and I am a professor at Yale Uni-
versity. I was a member of the Council of Economic Advisers from
1977 to 1979, and in that capacity I supervised the Council’s activi-
ties on energy, environmental affairs, and regulation. My testimo-
ny today is based on a thorough study that I completed on the im-
g‘z}a]cts of Superfund financing and various financing alternatives.

at study I would like to submit for the record.

The CHAIRMAN. It will not be made part of the record. It would
break the committee if we reprinted all that.

Mr. NorpHAUS. I would like to submit it for your consideration.
It was sponsored by the Atlantic Richfield Co., but its conclusions
are mine.

There is a broad consensus today that cleaning up dump sites is
high on the Nation’s agenda, but the question we are addressing
today is who shall pay. Our study looks into eight major revenue
" alternatives: three broad-based taxes, two intermediate-product
taxes, and three waste-end taxes. We followed the congressional
criteria outlined in the 1980 committee reports in examining these
revenue alternatives.

What I would like to do is to talk about three of them very brief-
ly and then conclude my testimony. The first of these are the feed-
stock taxes which have formed the bulk of the revenues for the Su-
E:rfund cleanup. On a first and superficial reading, these appear to

a reasonable approach, but a careful study has convinced us
that this tax is poorly designed and quite pernicious in its effect,
with significant impacts on efficiency and international trade. Let
me just say a word about the trade impacts because I don’t know if
these are well understood. These taxes—the chemical taxes—are in
effect a subsidy on imports of the chemicals and the petrochemical
derivatives and a tax on U.S. e:(forts of these substances. An in-
crease in taxes will hurt U.S. production, will cause U.S. exports to
decline, and imports to increase.

We have attempted to estimate the impact of the larger taxes in
a petrochemical trade model. We think that at five times the cur-
rent tax rates, for taxes on the order of $25 a ton, the imports of
the major products will rise several hundred percent from a very
small base, and the exports of the products will fall in the range of
10 to 25 percent. The long-run effects may be even greater.

We examined some alternatives, and let me briefly mention
those. One was a corporate receipts tax which is a tax on corpora-
tions’ net receipts, and this tax scores well on all the major crite-
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ria. The others are some waste-end taxes. We devoted a great deal
of time to designing a hazardous waste disposal tax which we
would like to submit for your consideration. Our view is that this
tax is indeed one that is feasible to administration. It is, in fact,
one that is now being administered by a number of States and
could form, along with a corporate receipts tax, a secure and ade-
quate revenue base.

To'summarize, first, the current feedstock taxes are exceedingly
poorly designed as a mechanism for financing hazardous waste
cleanup. In fact, they are hazardous of the health of the chemical
and petrochemical industries. Second, our analysis finds that rais-
ing the chemical feedstock taxes would lead to a marked deteriora-
tion in the competitiveness of these industries with a dramatic rise
in imports and sharp loss of exports. Third, the best revenue alter-
natives are general revenues, a corporate receipts tax, and a waste
disposal tax. Thank you.

The CHAIRMAN. Perfect.

(Mr. Nordhaus’ prepared written statement and a letter from At-
lantic Richfield Co. follows:]
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DR. WILLIAM D. NORDHAUS

TESTIMONY BEFORE THE
SENATE FINANCE COMMITTEE
SEPTEMBER 21, 1984

My name is William D. Nordhaus. 1 am a professor .oé;
economics at Yale University where I hold the John Musser chair'
in Economics. From 1977 to 1979 I was a .member of the Council
of Economic Advisers and in that capacity 1 supervised the
Council's activities iIn energy, environmental affairs, and
regulation. I am the author of numerous books and articles

on economics, energy, regulation and finance.

My testimony today is based on a thorough study that I
recently completed on the impacts of Superfund (CERCLA) feedstock
taxes and the advantages and disadvantages of various financing
alternatives. This study, which I will submit for thke record,
was performed in conjunction with the staff of Management
Analygis Center, a faculty-based management consulting firm.
The sponsor of the study was the Atlantic Richfield Company,

but its conclusions are mine alone.

Financing Superfund

There is a broad conscnsus tdday that cleaning up dumpsites

filled with hazardous wastes s high on the nation's
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.environmental agenda. The major public policy issue addressed

today is, Who shall pay?

" Our study looked into all the major revenue alternatives,
including some novel suggestions. In the end, we analyzed

eight:

Lol 634
]
'

I. Broad-based taxes

. Corporation income tax
. Corporate receipts tax

. Personal income tax (general revenues)

1I. Intermediate-product taxes

.. Energy taxes

. Feedstock taxes (such as in CERCLA)

I11. Waste-end taxes

. Hazardous substances production tax
. Hazardous waste generation taQ

. Hazardous waste disposal tax

. We examined each of the eight alternatives in 1light of

established public-finance criteria. A full decision is
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LU

contained in our final report, and I will but gummarize the

ma jor conclusions in this overview.

Criteria for Financing Superfund

The Superfund trust fund currently being discussed will
be far 1larger than the program enacted in 1980. Therefore,
I think it is appropriate to be clear about the criteria for
selecting a financing method. In analyzing these taxes, I

have followed the four criteria selected by Congress in 1980.

. Revenue adequacy
. Administrative simplicity
. Equity
. Economic efficiency
Let me address briefly the last two criteria because they are
less self-evident than others.

_ Equity, or fairness, is highly subjective. When the partiea
legally responsible for disposing of hazards are known, {t
is held that they be liable for cleanup. In deciding upon
how to pay for ‘cle@nup Qhere reaponsisility is unknown, four
groups can be singled out because they bénefit from the
activities in some way: (1) producers who enjoyed lower costs,
(2) disposers of hazardous waste who benefited from lower

standards and, hence, lower costs for disposal, (3) consumers

.
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who benefited from lower prices, and (4) individuals who live
in the vicinity of hazardous waste sites and would adffer if
cleanup were not undertaken. The past benefits of the products
that have caused hazardous waste problems, and of today's
cleanup, are widely dispersed. To properly apportion cost
to all groups, everyone who has ever used a styrofoam cup,
bought pantyhose, taken aspirin, or wrapped a sandwich in plastic

wrap would have to be taxed.

Economic efficiency, as appliedv to these taxes, consists
of two goals: (a) providing incentives for the appropriate
disposal of wastes, and (b) raising revenues in a way that
minimizes economic distortions. Attainment of goal (a) suggests
that the taxes should fall on those substances that impose
risks on the public, and not on nonhazardous substinces or
substances that are detoxified, neutralized, or recycled (and
hence, are not hazardous wastes). Goal (b) is attained by
choosing taxes that minimize economic dislocations, 1i.e., do
not distort the allocation of resources (except to internalize
costs). In this area the most significant issue to weigh is

possible distortions of international trade.
Analysis of Major Alternatives
1. CERCLA feedstock taxes

The first revenue source that we examined carefully was

the current and propoaed.CERCLA chemical feedstock taxes. On
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a first and superficial readins,.these sppear to be a reasonable
approach. However, a more careful study convinced us that
this tax 1is a poorly designed and pernicious tax, with

significant impacts on efficiency and international trade.

Let me begin by analyzing the trade impacts. It is not

widely understood that the CERCLA téies are in effect a subsidy
on_imports of petrochemical derivatives and a tax on U.S. exports
of primary and derivative petrochemicals. An increase in taxes

on U.3. production of petrochemicals will cause U.S. exports
to decline and imports to increase by reducing the cost advantage
of U.S. production relative to foreign production. We developed
a petrochemical trade model that shows how CERCLA taxes affect
the U.S. {mports and exports of both primary petrochemicals
and their principal derivatives.
v

We ran the model for two sets of primary and derivative
petrochemicals -- propylene/polypropylene and benzene/styrene
-- using three alternative tax rates which were approximately
$14 per ton, $24 per ton, and $49 per ton. The $24 figure
represents a five-fold increase in the CERCLA tax rates now
in effect. We have not had time to rerun the model using the
tax rvates in H.R.5640 as passed by the House. However, the
taxes on propylene and benzene, adjusted for inflation and
the increases if a waste-end tax is not enacted, will be up

in the $24, or five-fold increase, range.

)
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Our results indicate that the trade impacts on petrochemical
derivatives will be substantial. For example, at the $24 tax
rate exports of polypropylene and styrene will fall 13% and
20% respectively. Imports of each will rise 900% and 600%
respectively. These changes in the trade balance will cause
production losses in the short term. As plant replacement
and technological innovation make new petrochemical capacity
economically attractive, CERCLA taxes could well tip the decision

:0 build new capacity outside our borders.

Some might claim that CERCLA feedstock taxes are effective
as an externality tax, by which I me.a a tax that relates tn
the hazard posed by the chemical. With a separate economic
model we examined the incidence of CERCLA taxes in the production
of petrochemical products. We analyzed the effects of a tax
levied on the feedstock propylene, compared to a tax that is
levied on a downstream hazardous product. The results show
that feedstock taxes are too indiscriminate to be effective

externality taxes. The burden of the tax on feedstocks falls

on derivatives that are both nonhazardous substances, such
as aspirin, as well as hazardous substances, such as carbolic

acidl

2. Corporate receipts tax

The corporate net receipts tax, which we have called the
'
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"Business Environmental Fee", is a tax on all corporations'’
net receipts--their gross receipts minus cost of goods sold.
It {8 a secure source of revenues. It is easy to administer
because it is based on existing tax forms and records. It
can be viewed as fair because of the widespread source of
hazardous waste. The - problems associated with toxic waste
sites were caused by the actions of a wide number of companies
in many industries, so it 18 reasonable that the burden of
cleaning up waste sites also be broadly based. F!nally,‘ 5
tax on corporate new receipts does not {ntroduce any major
distortions into the economic allocation of resources. Its
effect on foreign trade is inconsequential.

2]

3. Hazardous waste disposal tax

The hazardous waste disposal tax is an attractive option
because it is close to the source of the problem and may help
internalize associated social costs. The waste-end tax will
be levied on the disposal of hazardous wastes as defined in
the RCRA regulations. The tax should be incurred at the time
when hazardous waste is disposed of onsite, stored onsite for
more than a year, or received at an offsite facility for either
storage or disposal. The structure of the tax is discussed
in some detail in our report; indeed, we feel that our proposal

is the most carefully deslgned of the many proposals extant.

A combination of a corporate recéipts tax and hazardous

waste disposal tax both promotes safer disposal technologies

§
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and secures sufficient revenues for waste site cleanup.

To generate $1.3 billion per billion--$§1 billion from
the Business En@ironmental Fee and $300 million from the
waste-end tax--the following tax rates are needed. For the
Business Environmental Fee companies would pay a rate of .09%
(or $9.00 per $10,000 in net receipts) on net receipts in excess
of $5 million. The tax would be paid by approximately 46,000
companies, out of the 3.5 million that are expected to file

corporate tax returns in 1985. More than half the tax would

be paid by the manufacturing sector.

The waste disposal tax can readily raise another $300
million per year. Based on EPA (Westat Study) data, we estimate
that the taxes will be paid by approximately 5,000 establishments

that dispose of hazardous waste.
CONCLUSIONS
I will now briefly summarize the conclusions of our report.

1. The current CERCLA feedstock taxes are extremely poorly
designed as a mechanism for finan;ing hazardous-waste cleanup.
They are hazardous to the health of the petrochemical industry.
They suffer from one of the major defects of public finance

in that they a e intermediate product taxes in an industry
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that is heavily exposed to international trade. They should

be replaced by other revenues sources.

2. Our analysis finds that raising the chemical feedstock
taxes would lead to a marked deterforation in the competitiveness
of the domestic petrochemical industry, with a dramatic rise
in imports and sharp losses of exports. This committee, which
is uniquely poised to balance both revenue néeds and foreign
trade impacts, should consider the possibility that a rise
in chemical feedstock taxes today will lead in the future to
a petition from chemical manufacturers for protection from

foreién competition.

3. The best revenue alternatives are general revenues,
a corporate receipts tax, and a waste disposal tax. Any of
these would induce very low levels of economic inefficiency;
they would not distort international trade; and, in my view,
they would spread the burden of cleanup costs widely and fairly

aédross the community.

4. A final ©possible revenue source 18 a tax on
hydrocarbons. While this tax is an intermediate product tax,
studies show that {ts distortions are relatively small. It
would also, in my view, be an acceptable revenue source for

financing Superfund.
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September 24, 1984

The Honorable Robert Dole
Chairman, Committee on Ffnance
United States Senate
Washington, DC 20510

Dear Senator Dole:

Atlantic Richfield Company's consultant, Professor
William Nordhaus, testified before the Senate Finance
Committee on September 21st on CERCLA taxation. He
expressed an opinfon that the Senate Finance Committee
should finish action this year on CERCLA. In so
responding, Professor Nordhaus was expressing his
individual views. Atlantic Richfield Company does
not agree that CERCLA should be reauthorized this
year, and we have so testified on a number of prior
occasions. Absent the completion of Congresslonally
mandated studies, especially on taxation alternatives,
to act this year would be premature.

We wish to thank you for the opportunity to have
Professor Nordhaus appear. In the event the Committee
does mark up legislation thias year, we hope that you
will give the taxstion options advanced by Atlantic
Richfield and Dr. Nordhaus full consideration.

Very truly yours,
Wl s by

Willism T. Christian
WTC/bjp

~——

bee: L. R. Mechanm
H. H. Paige

Rod DeArment
Michael Stern

Chuck Sandler, API
Bill Stover, CMA
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The CHAIRMAN. Senator Moynihan?

Senator MoyNIHAN, I have two questions. Both are very distin-
guished witnesses and have spoken to the question of a waste dis-
posal or waste-end tax. I have put a bill in on this subject. I see
that the Sierra Club says that a waste-end tax should remain a
modest source of revenue, and Professor Nordhaus thinks it is an
efficient tax. We don’t think of it as raising anything like the
larger portion of these revenues. We have talked about pollution
taxes a great deal and never really imposed any. But as an econom-
ic principle, a waste-end tax gets closest to imposing a cost on the
persons who have previously imposed a cost on us. Isn’t that sub-
stantially the case?

Mr. EArrLy. Senator, in my view, the waste-end tax is one of
those concepts that makes a great deal of sense conceptually, but is
very, very difficult to work out administrably.

nator MOYNIHAN. We found that out in New York, as you rec-
ognize, but it is not impossible.

Mr. EArLy. The question is in the situation. It is quite frankly
our group’s feeling that the primary consideration has to be raising
revenue. The biggest problem with the Superfund Program right
now is a lack of funding, a lack of adequate funding anywhere near
the size of the problem. And as long as the waste-end tax remains a
very small—and when I say small, I mean in the $1 billion range—
it is useful to produce a program that is in the nature of an experi-
ment to see if it raises the money and to see if it is administerable.
What we are concerned about is along the lines of what Mr. Nord-
haus has suggested, and that is shifting a very large portion of the
revenue raising burden on a waste-end tax, which we view as
highly experimental. The other consideration is that you have to
make right now is that one of the biggest problems with regulating
active hazardous waste management facilities is the EPA decision
as to what to list and delist as a hazardous waste. There is enough
pressure on EPA as it is making that regulatory decision. You
raise the stakes that much more if, as a result of that, they are
also subjected to a significant——

Senator MoYNIHAN. A fair point. Mr. Nordhaus?

Mr. NorpHAUS.-Senator Moynihan, we studied the experience of
a number of States rather carefully, including New York and Cali-
fornia, and I might summarize briefly our findings. First, there is
no doubt that the waste-end taxes can work. They are now working
in 21 States.

Senator MoYNIHAN. Twenty-one States? Two-one?

Mr. NorpHAUS. Yes. And 1 think the view of many environmen-
talists that these are dangerous to the Superfund is simply an out-
moded idea. It might have been the case in 1980, but it is not the
case in 1984 for these programs are actually working. If you would
like to look into this more carefully, the California program is

robably the model. It is the one we used and looked at most care-
ully in designing our waste-end tax. :

Second, there is no doubt that you cannot raise all the revenues
of the Su&erfund Program from the waste-end tax. We estimated
that the Nation—on the Federal level—could raise $300 million
with a modest waste-end tax. Third, I think the most important
point is that unlike the other taxes which we levy, these are taxes

\
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which will increase economic efficiency rather than hurt it. They
are true supply side taxes.

Senator MoyNIHAN. If you tax——

Mr. NorpHAUS. May I just finish that point? The point is that
they are a tax on the hazard imposed on society by penalizing im-
proper hazardous disposal.

Senator MoYNIHAN. And the presumption is that if you tax it,
you get less of it?

Mr. NorpHAus. Not only that you get less of it, but that people
are given incentives to dispose of their wastes in a proper way such
as incineration, recycling, or treatment. So, in that respect, I think
it is an efficiency promoting tax and one that would be a useful
additive to our tax system.

Senator MoyNIHAN. Thank you very much.

The CHAIRMAN. Senator Bradley?

Senator BrabLEy. Thank you very much, Mr. Chairman. Mr.
Early, your testimony hit on two questions: How much money and
from what sources the money will come. In answering the ques-
tions, shouldn’t we really consider the size of the job that the Su-
perfund has to do? How likely is it that the Superfund will cleanup
all the dumps with $5 to $10 billion? Won’t we be back reauthoriz-
ing the program in b more years?

r. EARLY. There is little doubt in my mind that we will be reau-
thorizing the program in 5 years. From our standpoint, the major
issue is are we going to create a program that at least takes a good
crack at cleaning up the most obvious of the dump sites, rather
than bumping along at what we consider-to be a wholly inadequate
pace. The testimony of the administration indicates that they are
not interested in building a bigger SuFerfund Program. They are
interested in a veg' slow but steady cleanup rate. We are calling
for a different kind of program of massive increase in the size of
the program, in recognition of the massive increase in the size of
the problem as we understand it today, as compared to 4 years ago.

‘Senator BRADLEY. We had a witness Wednesday from the Chemi-
cal Manufacturers Association who maintained that one of the
things that we should do is to assume that!we are going to get
more money from the private owners and getting them to pay for
the cleanup. Do you have any sense as to how much money we
gou_ld? regsonably expect to get from these collections on an annual

asis .

Mr. EarLy. I do not have such an estimate. The experience to
date, as -you probably know, has been that almost negligible
amounts of money have been obtained. Prosecuting those responsi-
ble for creating Superfund sites is very, very difficult and compli-
cated. There is one interesting dynamic with regard to the ability
to go after responsible }Parties and the size of the fund. The fact of
the matter is that if EPA has a large amount of money which puts
it in a position of being able to clean up first and sue the responsi-
ble parties afterward, it actually improves their leverage to go
after responsible parties before they have to clean up because they
know that the EPA threat of cleaning up and suing afterward is
not a hollow threat. Today, because there is so little money in the
fund, it is in fact a hollow threat and so the responsible parties are
not motivated to come forward at an early time in the process.

39-919 0 - 85 ~ 20
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Senator BrRADLEY. Bill Nordhaus, do you agree, and what do aﬁzu
think we could expect in revenues from this program of going r
the. Erivate sector to make them &?I for the costs of cleanug;? I
think that the number that the A made was something like
$200 million annuall{l.

Mr. NorpHAUS. I think we have not recovered very much so far,
and it is a costly and long-term g;oject to go after these old dump-
ers. I guess my response would be that you should look at what a
reasonable amount of funds would be needed for the next 3, 4, or 5
years and project that. I don’t buy either the stra theories that
say if you have $20 billion there, you are goin% to beat them over
the head, or that you are going to raise a lot more revenues.
Really, I think we will probably go along pretty much the way we
have over the last 4 years.

Senator BRADLEY. And so, you think we can do something less
than $20 billion but certainly more than $1.6? Should we split the
difference?

Mr. NorpHAUS. No. Let me say that there is a problem here, that
the expenditures have been falling way behind the receipts. I don’t
think that one should simply assume that the EPA is actingl in bad
faith. There are some very, very difficult questions with the long-
term remedials. The technology is being just learned about now.

If I might use the analog{ of the nuclear power program, I would -
hate to go into this with all engines at full s and find we have
made some serious mistakes in our remedials. There is still some
learning to do. I am not saying we should go slowly, but I don’t
think we are wise to force the remedials at a faster pace than cur-
rent knowledge allows, and there is still a fair amount of uncer-
tainty about the best way to design long-term disposal.

Senator BrRADLEY. What is the effective tax rate now in the
chemical industry?

Mr. NorpHAUS. It varies. It is on the order of 1 percent or a little

- less.

Senator BRADLEY. One percent?

Mr. NorpbHAUS. I'm sorry. Which tax are you talking about—the
corporate income tax rate?

nator BRADLEY. Or the effective income tax rate.

Mr. NorpHAUS. I don’t know.

The CHAIRMAN. It was a minus in 1982.

Senator BRADLEY. A minus?

Mr. NorpHAuUS. Yes, I think so.

Senator BRADLEY. Could I ask one more question, Mr. Chairman?
. The CHAIRMAN. Yes.
. Senator BrADLEY. In your testimony, you talked about the

danger of the feedstock tax and the competitive disadvantage that
it would place many of our industry members in. In the Joint Tax
Committee’s analysis of the Superfund, they referred to this issue
in the following way, and I quote:

While some ents of the chemistry are highly competitive, the recent growth
in the petrochm imports appears &"y be attrfbu{able arfely to the appreciation

of the dollar against foreign currencies and competition from plants established
near low-cost sources of natural gas in the Middle East and elsewhere.

So, how do you balance what is the cause—the appreciation of
the dollar, which went even higher today in the world markets and



301

which appears to be headed even higher, thereby making these ex-
ports less and less competitive and imports more and more com-
petitive in this country, or the low cost to the producer elsewhere?

Mr. NorpHAus. Up to now, there is little doubt that the major
factor both in this industry and in other industries has been the
role of the dollar. What we have addressed is the issue of the po-
tential impacts on the petrochemical industry of a significant in-
crl'ease in the feedstock taxes. If I could just give you a small exam-
ple——

The CHAIRMAN. Do it quickly if you can.

Mr. NorpxAus. It was supposed to be very quickly. Our compara-
tive advantage in petrochemicals is in the order of a penny a

und, or on the order of about $20 a ton, vis-a-vis Western Europe.

e have slightly larger plants here, and that is basically the
source of our advantage. As the taxes rise toward the $20-a-ton
range, basically what we are doing is to lose our comparative ad-
vantage through domestic taxation. This will mainly affect invest-
ment and will affect where plants are located in the longer run.
But I would expect that as you get up above that $20-a-ton range,
you will find this country losing its comparative advantage in this
area.

The CHAIRMAN. Senator Chafee?

Senator CHAFEE. No questions, Mr. Chairman.

The CHAIRMAN. Let me say that obviously we have some ques-
tions, but we also have 13 additional witnesses and we can’t spend
all of our time on the first 2 or 3. Then the ones that are at the
bottom never have any time. Just as one member of this commit-
tee, we understand the need to extend the program, but I think we
also understand the need to make certain we do it in the correct
way. The Senate bill was introduced in July. The House bill in
Mt:{. We are being asked in 1 week to throw something together
and get it out on the Senate floor. We have 10 legislative days be-
tween now and adjournment. I am not certain we are going to be
able to do that or what we are goinﬁlto be able to do. We are going
to make an effort. We have a working ]g(,'roup looking at different
options. So, I would suggest that I think we understand many of
the concerns that are going to be raised by other witnesses. Our big
concern is can we do something this year, or should we do some-
thing this year? The Sierra Club, I know, would like the extension
to come. Did you give a view on that, Mr. Nordhaus?

Mr. NorpHAUS. Mr. Chairman, to put things in the broader per-
spective, I think you ought to get it out of the way this year. You
have a lot of things you are going to be handling next year, and
when all is said and done, this is a relatively small program com-
pared to the deficit reduction program you will be handling next
year. So, I think you ought to try to get it out of the way this year.

Senator BRADLEY. Do you agree with that, Mr. Chairman?

The CHAIRMAN. You know, we have got a lot of things we are
Wmta_g to get out of the way, including increasing the debt ceiling.

e finished the trade bill. I am also involved in Grove City and a
few other little items. Plus, I have got a feeling that some of those
revenue bills we are sending to the House are going to attract a lot
of flies over here. So, we will have a lot of action between now and
October 5. We thank you very much for coming.
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Mr. NorpHAUS. Thank you very much, Mr. Chairman.

The CHAIRMAN. Our next panel is Lewis Freeman, director of
Federal Government affairs, the Society of the Plastics Industry;
Joseph W. O’Toole, vice president and general tax officer of Phil-
lips Petroleum; Edward G. Taylor, president, Daniel Battery Manu-
facturing Co., Baton Rouge, and president of the Battery Council
International, Washington, accompanied by Jonathon Plaut; and
Christian A. Hansen, Jr., president of LCP Chemical & Plastics,
glé., Edison, NJ, on behalf of the Chlerine Institute in Washington,

Unless Jrou have some order, we will just do it in the way it is on
the agenda. Is that all right, Mr. Freeman? Let me again indicate
that your entire statements will be made a part of the record.

STATEMENT OF LEWIS R. FREEMAN, JR., DIRECTOR, FEDERAL -
GOVERNMENT AFFAIRS, THE SOCIETY OF THE PLASTICS IN-
DUSTRY, INC., WASHINGTON, DC.

Mr. FREEMAN. Good morning, My name is Lewis R. Freeman, Jr.
I am director of Federal Government affairs of the Society for the
Plastics Industry. We are the principal trade association of compa-
nies that make plastics resin, make machinery and molds to proc-
ess finished products and the processors of those products. Our in-
terest in the Superfund bill stems from the fact that plastics are
made from petrochemical feed stock derivatives. Hence, our inter-
est. We support reauthorization of Superfund and we do so recog-
nizing that a larieréfund than the present fund is needed. We are
concerned, though, about two aspects. One, we are concerned that
the fund might be made larger than can be efficiently spent in
whatever the authorization time is. Hence, more taxes would be
raised than are required, and since we are an industry that would
be taxed directly or indirectly, we are concerned about that.
Second, we are concerned about how the additional revenue would
be raised; 4 years ago we testified before this committee. It was not
me. It was a director of our association, Gene Branscomb, president
of the Gott Corp. of gour State—Winfield, KS. At that time, you
were looking at the Superfund bill which was in question which
was about a $4 billion bill, and Mr. Branscoml?egointed out to the
committee that this would have estimated raised his cost of high-
density polyethylene, which he made insulating containers from,
by perhaps as much as 2 percent of his cost of raw materials. Now,
we are looking—if we look at the House bill—at an amount that
would be certainly greater than that, and that concerns us, and it
particularly concerns us because of the point made by the previous
witness. In the 4 years since Mr. Branscomb testified, we have
found our plastics processors faced with increasing amounts of im-
ports.

There is a small amount of exporting done, but principally, they
are concerned about imports. In a study I did last year, it showed
that in selected plastic products, the imports had tripled from 1978
to 1982. I don’t know what the new figures are, but I am sure that
trend has continued. Our concern is that if whatever increased Su-
perfund you enact is principally going to rely on the additional
money on feed stock tax, you are putting plastics processors and
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others who are downstream from the chemical companies at an
even greater disadvantage than they may already be from other
factors, such as the value of the dollar, et cetera. Because of that,
we would urge that you look at alternative methods of financing
additional Superfund funds, such as the waste-end tax, and we
would certainly be happy to answer questions later on. I hope I got
within the 5 minutes for you.

The CHAIRMAN. Thank you. Mr. O’Toole.

[Mr. Freeman's prepare% written statement follows:]
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GOOD MORNING, I AM LEWIS R, FREEMAN, JR,, DIRECTOR OF FEDERAL
GOVERNMENT AFFAIRS OF THE SOCIETY OF THE PLASTICS INDUSTRY, INC.
(SPI). SPI IS THE PRINCIPAL TRADE ASSOCIATION FOR THISANATION'S
PLASTICS INDUSTRY, WHICH HAS GROSS SHIPMENTS OF OVéR $80 RILLION AND
OVER 20,000 ESTARLISHMENTS LOCATED THROUGHOUT THE U.S. SPI
REPRESENTS MORE THAN 1A00 MEMRER PIRMS, INCLIDING MANUFACTURERS OF
RAW MATERIALS DERIVED FROM PETROCHEMICAL PEEDSTOCKS (RESINS),
MACHINERY AND MOLDS USED TO MAKE FINISHED PRODUCTS, AND THE PRODUCERS
AND DISTRIRUTORS OF THOSE FINISHED PRODUCTS. WE APPRECIATE THE
OPPORTUNITY TO PRESENT TN THE SENATE FINANCE COMMITTEE OUR VIEWS
CONCERNING THE REAUTHORIZATION OF THF COMPREHENSIVE ENVIRONMENTAL
RESPONSE, COMPENSATION AND LIABILITY ACT OF 1980, MY COMMENTS WILL
POCUS UPON TWO AREAS OF CONCERN TO OUR INDUSTRY: THE SIZE OF THE
PROPOSED REAUTHORIZATION AND THE BASIS OF TAXES TO SUPPORT THF FUND,

THE SPI PULLY SUPPORTS THE REAUTHORIZATION OF SUPERFUND SO THAT
HAZAR&OUS WASTE SITES CAN BE CLEANED UP RAPIDLY AND EPFECTIVELY. WE
ALSO AGREE THAT THERE IS A NEED TO INCREASE THE SIZ2E OF THE FPUND FROM
THE LEVELS CURRENTLY AUITHORIZED. HOWEVER, THE INCREASE THAT WAS
APPROVED BY THE HOUSE OF REPRESENTATIVES IN HR 5640, FROM $1.75
BILLION TO S10,2 RILLION OVER S YEARS, REFLECTS AN INCREASE THAT FAR
-EXCEENS THE FUNDING LEVELS THAT COULD BE EFFPICIENTLY UTILIZED TO
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ACHIEVE THE GOALS OF THE SUPERFUND PROGRAM. SPI RELIEVES THF SIZE OF
THE FUND SHOULD BE REASONARLE AND WITHIN THE RO!NNS THE ENVIRONMENTAL
PROTECTION AGENCY (EPA) CAN FFFECTIVELY UTILIZE IN CLEANING THE
HAZARDOUS WASTE SITES. WHILE THE HAZARDNUS WASTE CLFEAN-UP PRORLEM IS
CRITICAL, UTILIZING THE "MORF IS BETTER®" THEORY FOR LEVEL OF FUNDING

- WILL NOT ASSURE AN EFPICIENT PROGRAM,

IN ADDITION!TO THFE SIZE OF THE FUND, SPI IS CONCERNED AROUT THE
TAXING MECHANISM THAT MAY RE USED TO EXPAND THE SUPERFUND PROGRAM.
WFE RELIEVE THERE IS A NEED TO BRNOADEN THE REVENUE BASE FROM THFE

’CURRENT TAX ON PETROLEUM AND PRTROCHEMICAL FEEDSTOCKS AND TRANSFER
MORF. OF THE TAX RURDEN TO THOSE WHO DIRECTLY CONTRIBUTE TO TRE

HAZARDOUS WASTE PROBLEM,

SPI'S MEMRERSHIP INCPUDBS THOSE COMPANIFS THAT MANUPACTURE
PLASTIC RESINS FROM PETROCHEMICAL FEEDSTOCKS. BUT, MORE THAN HALF OF
OUR MEMRERS ARE SMALL RUSINBSSEE THAT PROCESS PLASTIC PRODUCTS.

THESE PROCESSORS ARE MAJOR USERS OF RESINS THAT ARE DERIVATIVES OF
ALMOST ALL OF THE PETROCHEMICAL PREDSTNCKS TAXED UNDER THE PRESENT
SUPERFUND LAW, BECAUSE OF THE PLASTICS INDUSTRY'S HEAVY DEPENDENCE
UPNN PETROCHEMICAL FEEDSTOCKS POR RAW MATERIAL, ANY PROPOSAL OR
ACTION THAT WONLD AFPECT THEIR PRICE MUST BE SERIOUSLY EXAMINED.
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FOUR YEARS AGO THIS MONTH, OUR ASSOCIATION TESTIFIED BEFORE THIS
COMMITTEE ON THE THEN-PROPOSED S. 1480, THE ENVIRONMENTAL EMERGENCY
RESPONSE ACT. OUR WITNESS WAS GENE BRANSCUM, PRESINENT OP THE GOTT
CORPORATION OF WINFIELD, KANSAS, A MANUPACTURER OF [NSULATED
CONTAINERS, HE TESTIFIED THAT THE S$4 BILLION FUND CALLED FOR AT THAT
TIME WOULD RESULT IN A SIGNIFICANT INCREASE IN THE COST OF HIS
PRINCIPAL RAW MATERIAL, HIGH-DENSITY POLYETHYLENFE, BRANSCUM
ESTIMATED AT THAT TIME THAT THE INCREASE WOULD RESULT IN A 2 PERCENT
INCREASE IN THE COST OF HIS RAW MATERIALS. NOW, WITH A MUCR LARGER
SUPERFUND AND A PROPOSED INCREASED TAX ON ETHYLENE THAT IS OVER FOUR
TIMES THAT CONSIDERED IN S, 1480, THE CONCERN OF PLASTICS PROCESSORS

HAS GROWN,

PROPOSALS SUCH AS HR 5640 WOULD RESULT IN AN INCREASE OF
APPROXIMATELY A PENNY PER POUND FOR ALL POLYMERS, INCLUNING LOW COST,
HIGH VOLUME COMMODITY RESINS SUCH AS POLYETHYLENE, POLYSTYRENF, PVC
AND POLYPROPYLENE. THE OVERALL AVERAéE COST OF RESINS IS SQ_CENTS
PER POUND WITH A RANGE OF 20 CENTS PER POUND TO MORF THAN 2 DOLLARS
PER POUND. RESINS WHICH SELL FOR LESS THAN 50 CENTS PER POUND
REPRESENT APPROXIMATELY 80 PERCENT OF THE VOLUME OF THE INDUSTRY,
THUS, THE PENNY-A-POUND TAX WOULD REPRESENT AN OVERALL AVERAGE
INCREASE OF 2 PERCENT IN THE COST OF RAW MATERIALS. FOR RESINS SUCH
AS POLYETHYLENE WHICH SELLS FOR ABOUT 33 CENTS PER POUND THE

PERCENTAGE INCREASE IS APPROXIMATELY 6 PERCENT.
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NOW LET MF DESCRIRE THE IMPACT OF SUCH AN INCRFASE ON THF
PLASTICS PROCFSSOR, SPI CONDUCTS AN{ANNPAL FINANCIAL AND OPERATING
RATIOS SURVEY OF THE PLASTICS PROCESSOR SEGMENT OF OIIR INDUSTRY, OF
THE TOTAL 268 RESPONDENTS TO THE SURVEY, 43,6 PERCFENT HAVF ANNUAL
SALES OF LESS THAN S5 MILLION; A9 PERCENT HAVE SALES OF LESS THAN S10
MILLION, FOR THESE SMALL COMPANIES, WHOSE AVERAGFE AFTER TAX INCOME
IS ONLY 3.2 CENTS ON FACH SALES DOLLAR, AND FOR WHOM THE RAW
MATERIALS COST NOW REPRESENTS 42.8 CENTS OF EVERY SALFS DOLLAR, A 2
TO A PERCENT INCREASE IN RAW MATFERIALS COSTS WOULD CONSUME AT LEAST
TWO THIRDS OF THE PRESENT AFTER TAX INCOME. IN SOME INSTANCES THE
INCREASED RAW MATFRRIALS COST WOULD EXCEED THE PRESENT AFTER TAX

INCOME,

NORVINUSLY IF THE PLASTICS PROCESSOR INDUSTRf IS TO SURVIVE, THIS
TAX BURDEN MUST RE PASSED ON TO CUSTOMERS. BUT THERE ARFE MANY
INSTA&CES WHERE THIS WILL NOT BE POSSIBLE AND MANY OF THE COMPANIES
HAVE SUCH SMALL PROPIT MARGINS THEY CANNOT ABSORB THE ADDITION COST,
A MAJOR INCRFASFE IN THE FEEDSTOCK TAX WILL HAVE A DECIDED NEGATIVE

IMPACT ON THE FINANCIAL VIARILITY OF THESE COMPANIES.



309

FOREIGN TRADE IS BECOMING A MAJOR MARRET FOR THE PLASTICS
INDUSTRY AND THE ADDED TAX BURDEN WILL PUT AMERICAN PLASTICS®
PRNOCESSORS AT A SFRIOIS DISADVANTAGE WORLNDWINE, BRETWEEN 197R AND
1982, THFRE WAS A TRIPLING OF IMPORTED P