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MEDICARE-MEDICAID ADMINISTRATIVE AND
REIMBURSEMENT REFORM

MONDAY, JULY 26, 1976

U.S. SeNaTe,
SuscoMMITTEE ON HEALTH OF THE
SeNATE FINANCE COMMITTEE,
Washington, D.C.

"~ The subcommittee met, imrsuant to notice, at 8 a.m. in room 2221,
Dirksen Senate Oftice Building, Hon. Herman Talmadge (chairman
of the subcommittee) 'Fresiding.

Present: Senators Talmadge, Dole, and Packwood.

Senator TaLMADGE. The hearing will be in order. ) )

Today we begin a full week of hearings on the provisions of my bill,
S. 3205, to bring about basic reforms in the administration and reim-
bursement aspects of Medicare and Medicaid. .

[The press release announcing these hearings and the bill S, 3205
follow, ﬁcaring commences on page 27.] .

OrricE OF HERMAN TALAMADGE OF GEOROIA, U.8. SENaTE

(Statement of U.8. Senator Herman E. Talmadge [D.Ga.], Chairman, Sub-
committee on Health of the Senate Finance Committee, in Opening Hearings on
8.3205, Legislation for Medicare/Medicaid Administrative and Reimbursement
Reform, Monday, July 26, 1976)

FOR RELEASE IN THE P.M.’S OF MONDAY, JULY 22, 1976

We begin a full week of hearings on the provisions of my bill, 8.3205, to bring
about basic reforms in the administration and relmbursement aspects of Medicare
and Medicaid. .

The situation is indeed urgent. Medicare and Medicaid will cost federal and
state taxpayers more than $38 billion in flscal 1977—an increase of $7 billion
over fiscal 1976, -

The increasing costs of these programs continually outstrip the rate of rise in
federal revenues. The choice {8 a simple one—elther we make Medicare and Med-
icald more efficient and economical, or we reduce benefits.

We have just too many worthwhile demands on the federal dollar to be able to
allocate increasingly disproportionate amounts to Medicure and Medicald.

There is, of course, another cholce—we can Increase taxes. But even if that
hard decision were taken we would, without necessary changes. be pouring dol-
lars down a bottomless pit.

As they now operate, Medicare and Medicaid clearly could absorb every single
doliar the federal government can come up with. To do that, hard decisions have
to be made—decisions which I believe this bill makes, If these decisions are not
made now, we may well be confronted with the need to cut and slash payments
to hospitals and doctors indiscriminately, and often inequitably. That path is
exactly what 8.3208 seeks to avoid.

States are now moving to place cellings on payments to hospitals. Blue Cross
plans are moving in that direction. The Administration proposes a flat 7 per
cent limit on hospital cost increases. Momentum is rapidly increasing for arbi-
trary controls on payments to providers and practitioners. This bill, however,
seeks to avoid cutoffs of this sort. 1)
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In Colorado, for example, the state has ordered a 5§ per cent reduction in Blue
gmt.: payments to hospitals and a 6 per cent cut in Blue Shield payments to

octors.

At the National Governors’ Conference held in Hershey, Pennsylvania, just
last month, the Governors of this country stated that the “rapidly escalating costs
of the Medicald program are bankrupting the states and their localities.” The
Governors' resolution noted that there is “a need for better control over both
th%ratt.u pald for bealth services and the utilzation of these services by the
patien "»

The Governors’ Conference~urged state governments to intensify efforts to
manage their Medicaid programs better and also urged related cooperative ac-
ton by the federal government to revise “existing regulations and legislation
which pose obstacles to effective cost control procedures.”

It is my strong belief that 8. 3205 is certain'y consistent with the resolution
of the Governors' Conference. 1 look forward to the testimony this morning of
the able and distinguished Governor of my state, Governor Busbee, who will
speak on behalf of our nation's Governors. The National Assoclation of Countles,
from whom we will also hear today, has called for immediate wage and price
controls on hodpitals to avoid bankrupting costs. :

But, there is an overriding need to get a handle on Medicare and Medicaid
costs apart from the federal, state and local budget effects. There is no question
that the way we pay for care under our programs serves to inflate health care
costs for all Americans. That situation needs correction now.

There is an absolute need for the federal and state governments to effectively
manage the existing health care programs, It is dificult, if not foolhardy, to
extend health insuranee coverage to other segments of the population until we
are satisfied that we can manage what we've got now.

1 belleve we have & representative range of witnesses this week. It {8 my hope
that these hearings will provide the basis for timely Congressional action on
necessary changes in the way government conducts Medicare and Medicaid.

As I have stated repeatedly, none of the provisions in 8.3205 are locked in
conerete, Hopefully, constructive changes and improvements will be a product
of these hearings.

But, while improvements can and should he made. no one should mistake &
willingness to make changes as a sign of weakness. With many billions of public
tax dollars at stake, there will of course be those who presently profit from
waste, ineficiency, fraud and abuse, and outdated methods of payment who will
net want any changes made. Often these are the same people who In forums and
cocktail parties constantly decry “big wasteful government.” Nonetheless, they
will come here to try and preserve thelr own share of that “big government” and
those wasteful expenditures.” It's always the “other guy” they're talking about.
Wellj. they can't have it both ways. And, they won’t have it both ways if we do
our job.

1 want to assure thoese people that the limita of tolerance have been reached.
What has been glossed over, ignored, or sidestepped in the past will now be faced
head-on. We owe that much to the American people. .

{84th Cong., 24 sess., 8. 3203)

A BILL To provide for the reform of the administrative and reimbursement procedures
currently employed under the medicare and medicald programs, and for other purposes

Be it enacted by the Bemate and House of Representatives of the United
Btates of Amerioa in Congress assembled, That this Act may be cited as the
“Medicare-Medicaid Administrative and Reimbursement Reform Act”.

TABLE OF CONTENTS

ADMINISTRATIVE REFORNMS

Ree. 2. EstabHahment of Health Care Financing Administration.
B b Biareliedala Administration. o iration.

nis on. .
s:ce: 8. Proc.edum designed to assure economical processing of claims by earriers.
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Sec. 8 ination of Health IDsurance Bnd't's"x'dvuory Couneil.
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Bec. 11, Inclusion in reasonable cost of hocnlul services ao sllowance for retirement or
conversion of underutilised facilities.
Sec. 12. Return on equity to be included in determining “reasonable cost’” of services

furnjshed by proprietary hospitals.
PRACTITIONER REIMBURSEMENT REFORNS

Bee. 20. Criterla for determining reasonable charge for physicians' services.

Sec. 21. Agreements of physicians to accept assigoment of claims.

8ec. 22. Hospital-aasociated physicians,

Sec. 23. Payment for physicians’ services under medicaid.

Sec. 24. Payment for certain antigens under part B of medicare.

Sec. 25. Payment under medicare of certain physiclans’ fees on accosnt of services
urnizhed by proprietary hospitals. .

Sec. 26. Prohibition agaiost assignment of fees by physicians and others.

LONG-TRRM CARB REFORM

Sec. 30, m}mct:tlxlxa::ent rates under medicaid for skilled nursing and intermediate case
a

Bec. 81. Medicaid certification and approval of skilled nursing facilities.

Sec. 32, Criterla under medicald program for determining reasonable value of certain

transferred facilities.
Bec. 38, vutl:a ﬁ:‘my from institution by patients of skilled nursing or intermediate care
es.

MISCELLANEOUS REFORMS

Sec, 40. Procedures for determining reasonable cost and reasonable charge; disclosure
of ownership and financial information.
Sec. 431, Standards for paywments under medicaid to health maintenance organization.
See. :g. Smb\él.a{n:e ;el"lol&pedumc pulihonary centers.
ran regiona
See. 44. Reaources of medicald nfpllcant to include certain property previously disposed

of to applicant's relative for leas than market value.
Sec. 45. Penalty for defrauding medicare and medicaid programs.

ESTABLISHMENT OF HEALTH OARE FINANCING ADMINISTRATION

8zx0. 2. (a) Bection 702 of the Social Security Act is amended—
(1) by inserting “(a)" immediately after “Szo. 702.”, and
(2) by adding at the end thereof the following new subsection :

“(b) (1) The Secretary shall establish, within the Department of Heslth,

Education, and Welfare, a separate organizational unit to be known as the
Health Care Financing Administration (which shall include the functions and
personnel of administrative entities known, as of the date of eaactment of this
subsection, as the ‘Bureau of Health Insurance’, the ‘Medical Services Adminis-
tration’, the ‘Bureau of Quality Assurance’, and the ‘Office of Nursing Home
Affairs’ and related research and statistical units) which shall be under the
direction of the Assistant Secretary for Health Care Financing, who shall report
directly to the Becretary and who shall have policy and administrative responsi-
bility for the programs established by tities XVIII and XIX, part B of title
XI, and for the renal disease program established by section 226. Such Assistant
Slecretary may not have any other duties or functions assigned to him which
would prevent such Assistant Secretary from carrying out the duties imposed
by the preceding sentence on a full-time basis. -
“(2) (A) There shall be established, within the Department of Health, Edu-
cation, and Welfare, an Office of Central Praud and Abuse Control Such unit
which shall be under the direction of the Inspector General for Health Admin-
istration established under section 1124 shall have overall responsibility fer
(1) monitoring activities which are designed to deal with fraud and abuse, at
various program levels, in the programs establishd by titles V, XVIII, and
XIX, part B of title XI, and the renal disease program established by section
226, and (i) initiating and conducting direct investigation with respect to
alleged, actual, or potential fraud or abuse in any of such programs. Such unit
shall ul:ro t:otzlg inve;ﬂxatlvetmptp:r:‘ ;:"d Mst:me to United States attor-
neys an w enforcement autho upon r request, in the develop-
ment of frand cases arising out of any such programs.

“(B) The General Counsel of the Department of Health, Education, and
Welfare is authorized to prosecute any civil fraud case, arising out of any such
programs, when in his opinioa the Department of Justice has not acted in timely
fashion following referral of such case to the appropriate United States attorney
and when in the opinion of the General Counsel such prosecution is appropriate.”.

(b) (1) There shall be in the Department of Health, Education, and Welfare
an Assistant Secretary for Health Care who shall be appointed
by the President, by and with the advice and consent of the Senate.
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(2) Sectlon 5315 of title 5, United States Code, In amended in paragraph (17)
by striking out “(5)" and inserting in lieu thereof “(8)".

INSPECTOR GENERAL FOR HEALTH ADMINISTRATION

Sec. 3. (a) Title XI of the Bocial Security Act is amended by adding imme-
diatly after section 1123 the following new section ;

“INSPECTOR GENERAL FOR HEALTH ADMINISTRATION

“8rc. 1124. (a)(1) In addition to other officers within the Department of
Health, Education, and Welfare, there shall be, within such Departwent, an
officer with the title of ‘Inspector General for Health Adwninistration’ (herein-
after in this section referred to as the ‘Inspector General'), who sball be ap-
pointed initially and reappointed on ot after February 1, 1977, by the President,
by and with the advice and consent of the Senate. In addition, there shall be a
Deputy Inspector General for Health Administration (hereinafter referred to
ax the ‘Deputy Inspector General’), and such additional personnel as may be
l‘('fll;il'ed to carry out the functions vested in the Inspector General by this
section, -

“(2) The term of office of any individual appointed or reappointed to the
position of Inspector General shall expire 6 years after the date he takes office
pursuant to such appointmeunt or reappointment,

“(b) The Inspector General shall report directly to the Secretary of Health,
Education, and Welfare (hereinafter in this section referred to as the ‘Secre-
tary') ; and, in carrying out the functions vested In himm by this section, the
Iuspector General shall not be under the control of, or subject to supervision by,
any oflicer of the Department of Health, Education, and Welfare, other than
the Secretary.

“(e) (1) It shall be the duty and responsibility of_ the Inspector General to
arrange for, direct, or conduct such reviews, inspections, and audits of the health
fnsurance program established by title XVIII, the medical assistance programs
established pursuant to title XIX, and any other programs of health care (in-
cluding related programs) authorized under any other title of this Act as he
considers necessary for ascertaining the etliciency and economy of their admin-
istration, their consonance with the provisions of law by or pursuant to which
such programs were established. and the attainment of the objectives aud pur-
poses for which such provisions of law were enacted.

4'(2) The Inspector General shall maintain continuous observation and review
of programs with respect to which he has responsibilities under paragraph (1)
of this subsection for the purpose of—

“(A) determining the extent to which such programs are in compliance
with applicable laws and regulations;
“(B) making recommendations for the correction of deficiencies in, or
for improving the organization, plans, procedures, or administration of,
. such programs; and
“(C) evaluating the effectiveness of such programs in attaining the
objectives and purposes of the provisions of law by or pursuant to which
such programs were established.

“(d) (1) For purposes of aiding in carrying out his duties under this section,
the Inspector General shall have access to all records, reports, audits, reviews,
documents, papers, recommendations, or other material available to the Depart-
ment of Health, Education, and Welfare which relate to the programs with
rerpect to which the Inspector General has responsibilities under this section.

**(2) The head of any Federal department, agency, office, or instrumentality
shall, and the head of any State agency administering or supervising the admin-
istration of any State plan related to health care approved under the Social
Becurity Act shall, at the request of the Inspector General, provide any infor-
mation which the Inspector General determines will be helpful to him in
carrying out his responsibilities under this section.

“(8) The Inspector Genernl may refer directly to any other departments or
agencies for appropriate consideration and action in such matters and cases as
may be within their areas of concern and responsibility.

*(4) The Inspector General may, in his discretion, provide assistance within
his competence, with the approtal of the Secretary, to any department, agency,
" or subagency of the Pederal Government upon request of the chief officer of
any such department or agency. )
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“(e) (1) The Inspector General may, from time to time, submit such reports
to the Committee on Finance of the Benate and the Committee on Ways and
Means and the Committee on Interstate and Foreign Commerce of the House of
Representatives relating to his activities as he deems to be appropriate.

“{2) Whenever any of the committees referred to in paragraph (1) makes a
request to the Inspector General to furnish such committee with any informa-
tion, or to conduct any study or investigation and report the findings resulting
therefrom to such committee, the Inspector General shall comply with such
request. -

“(£) The Inspector General may make expenditures (not in excess of $100,000
in any fiscal year) of a confidential nature when he finds that such expenditures
are in ald of inspections, audits, or reviews under this section ; but such expendi-
tures 80 made shall not be utilized to make payments, to any one individual, the
ageregate of which exceeds £5,000. The 1nspector General shall submit annuaily
a confidential report on expenditures under this provision to the Committee on
Finance of the Senate and the Committees on Ways and Means and Interstate
and Forelgn Commerce of the House of Representatives.

“1%€) (1) Expenses of the Inspector General relating to the health insurance
program established by title XVIII shall be payable from the Federal HHospital
Insurance Trust Fund and from the Federal S8upplementary Medical Insurance
Trust Fund, with such portions being paid from each such Fund as the Secretary
shall deemn to be appropriate. Expenses of the Inspector General relating to
medical assistance programs established pursuant to title XIX shall be payable
from funds appropriated to carry out such title; and expenses of the Inspector
General reluting to any program of health care authorized under any title of
thix Act (other than titles XVIII and XIX) shall be payable from funds appro-
priated to carry out such program.

“(2) Notwithstanding any other provision in law, personnel requirements for
the Central Fraud and Abuse Control Unit and the Office of the Inspector
General shall not be subject to numerical or budgetary limitation. The perxonnel
and budgetary requirenients of such units shall be submitted as ‘line items*
by the President in the submission of hls budget,

“(3) There are hereby authorized to be approprialed such sums as may be
necessary to carry out the purposes of this section.

*“(h) The Secretary shall provide the Inspector General and his staff with
sppropriate and adequate office space within the central and regional facilities
of the Department of Health, Education, and Welfare, together with such equip-
ment, office supplies, and communications facilities and services, as may be
necessary for the operation of such office and shall provide neeessary mainte.
nance services for such office and the equipment and facilities located therein.”

(b) Section 5315 of title 5, United States Code, 18 amended by inserting at the
end thereof:

“(95) Inspector General for Health Administration.”

BTATE MEDICAID ADMINISTRATION

Sec. 4. (a) Sectlon 1002(a) is amended by adding at the end thereof the
following new subsections:
“(37) provide—

“(A) for the making of eligibility determinations under the plan,
on the basis of applications for coverage, within thirty days of the date
of such application for all individuals: (1) receiving aid or assistance (or
who except for income and resources would be eligible for aid or assist-
ance) under any plan of the State approved under title I, X, or XVI (for
the aged and the blind) or part A of title IV, or (ii) with respect to whom
supplemental recurity income benefits are being paid (or who would
except for income and resources be eligible to have pald with respect to
them supplemental security income benefits) under title XVI on the basis
of age or blindness, and

“(B) for the making of eligibllity determinations under the plan,
on the basis of applications for coverage, within sixty days of such
application for all individuals: (i) receiving aid or assistance (or who
except for income and resources wonld be eligible for ald or assistance)
on the basis of disability under any plan of the State approved under
title XIV or XVI, or (ii) with respect to whom supplemental security
income benefits are being paid (or who would except for income and
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resources be eligible to have_pald with respect to them supplemental
security income benefits) under title XVI on the basis of disability:

“(C) for the making of redeterminations of eligibility for persons
specified in subparagraphs (A) and (B): (1) when required on the
basis of information the agency has previously obtalued on anticipated
changes In the individual's situation, (ii) within thrty days after
recelving information on changes in an individual's circumstances which
may affect his eligibility, and (ili) perlodically but not less often than
every six months;

*“(38) provide for methods and procedures to assure accuracy in the
determinations of eliglbility for medical assistance and provide that the error
rate for eligibility determinations made on or after October 1, 1877, may not
exceed the rate specifled in section 1911 (b) ; and

“(39) provide for clrims payment proceduree which assure that (A) 95
per centum of clean clalms (claims for which no further written informa-
tion or substantiation 18 required from the provider or any other person, in
the absence of which payment may not be made) be pald within thirty days
of receipt of the claim from the provider, and that 90 per centum of such
clalns be paid within ninety days, and (B) both prepayment and postpay-
ment clalms review procedures are performed, including—

“(1) review, on a reasonable samyle or more extensive basis, to deter-
mine the accuracy of data entry;

**(11) review to determine that the provider is a participating provider;

“(i11) review to determine whether the service i{s covered under the
State's plan;

“(iv) review to determine that the recipient {s eligible for medical
assistance:

“(v) review of claims against recipient utilization patterns;

“(vl) review to determine that the charge is a reasonable charge, and
that payments made are not in excess of those allowable under the
program ;

“(vil) review to determine and recover any third party liability;

“(uil) review to assure that there has been no duplicate billing ;

“(1x) review on a reasonable sample or more extensive basis, for
determination of possible fraud, including identification and investiga-
tion of situations in which fraud may exist, and referral of such situa-
tions to law enforcement officials.”.

(b) Section 1902(a) (8) is amended by adding the following at the end thereaf :
“gsuch reports are to be made in an accurate and timely fashion, no later tuan
sixty days following the close of the reporting period for monthly and quarterly
reports, and no later than one hundred and five days following the close of the
reporting period for yearly reports, and shall include at a minimum—

‘“(A) quarterly reports to the Secretary on—

“(1) eligibility determinations, including the number of applications
for medical assistance pending at the beginning of the quarter, the
number approved, disapproved, or withdrawn during the quarter, and
the number pending at the end of the quarter, including statistics on
the number of such determinations made within the time periods speci-
fled in section 1802(a) (37) (A) and (B):

“(11) the Btate's quality control programs, including statistics on those
declared ineligible who are found upon reexamination to be eligible,
those declared eligible who are found upon reexamination to be ineligi-
ble, and those for whom an incorrect determination of financial liability
was made ;

“(111) claims payment, including statistics on the number of claims

, pending at the beginning of the quarter, submitted during the quarter,
pald during the quarter, and pending at the end of the quarter, dis-
tributed by specified time periods during which the claim was held,

including the number held for the time perfods specified in subsection

() (39) (A), and information on the results of the claims review pro-

cedures required under subsection (a) (88) (B) :

“(B) statistics on the number of providers participating in the State
program authorized under this title, (by bed size i{n the case of institu-
tions) and major geographic locations;

“(0) information on utilization of services under the State program, in-
. cluding statistics on—
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“(1) reciplents and payments by hasis of eligibility and maintenance
ual:unco status of the reciplent and the type of medical services
received ;

“(11) Belected units of service, including admissions and days of care
for inpatient care, and the number of visits or items, such as physician
viuits and drug prescriptions, for outpatient care;

“(ii1) approximate number of recipients in skilled nursing facilities,
intermediate care facilities, and mental hospitals, whose care was re-
viewed with either Independent professional review or medical review;

“(iv) utilization of services, by age cohorts, sex, and race of the
recipient ; and

“(v) information relating to the number of recipients receiving in-
patient care and their primary diagnosees ;

“(D) data on the eligible population, including the number of those
eligible by basis of eligibility and maintenance assistance status, and in-
formgmon on the review procedures required under section 1802(a) (39)

ls:e)c uAmend section 1803 by adding at the end thereof the following new
[ ] on :

“(n) (1) Effective with the calendar quarter beginning on October 1, 1077,
and for each subsequent calendar quarter, the amount paid to each State under
paragraphs (a)(2), (a)(3), and (a)(6) shall be subject to a reduction or
termination unless the State makes a showing satisfactory to the Becretary that—

“(A) 95 per centum of medical assistance eligibility determinations are
made within the time frames specified under section 1902(a) (87) (A) and

(B);

“(B) the State's error rate for eligibility determinations is equal to or
below the rate specified in section 1911(b) except that for purposes of
determining whether a State has met the requirements of this paragraph
there shall not be taken into account the error rates for those persons
whose bility is determined under a State plan approved under titles I,
X, XIV, XVI, or part A of title 1V or by the Becretary pursuant to an
agreement under section 1634 ;

“(C) the State Is processing claims for payment within the time frame
specified in section 1902(a) (39) (A) and applying prepayment and
payment claims review procedures specified in section 1802(a) (39) (B);
an
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“(D) the State is making timely and complete reports to the Secretary
on the operation of its medical assistance program within the time frame
and including such information as is specified in section 1002(a) (6).

“(2) The Secretary shall conduct a= onsite survey in each State at least
annually of State performance in each category under paragraph (1), The
methodology and procedures employed for such onsite survey for each State
must be formally approved (which may involve onsite evaluation) by the Comp-
troller Geperal of the United States;

“(3) Any State which fails to meet one or more of the requirements specified
in subparagraphs (A), (B), (C), or (D) of paragraph (1) as determined in an
onsite survey as provided under paragraph (2) shall be formally notified within
thirty days of such survey of such deficiencies and a State so notified shall be
given an appropriate and specified time (not to exceed six months) for the cor
rection of specified deficlencies;

“(4) Any State which fails to correct the deficiencies within the time frame
specified under paragraph (3) as ¢~termined by the Secretary (and certified
by the Comptroller General) shall be so notified and subject to a reduction
in Federal matching as specified in paragraph (5) beginning on the first day
of the first calendar quarter following the date on which the Secretary specified
the deficiencles must be corrected under paragraph (8);

“(5) (A) In the case of a State which the Secretary has determined has fatled
to meet the requirements of one of the subparagraphs (A), (B), (C), or (D)
of paragraph (1) and which has not made the requisite corrections as determined
under paragraph (4), such State shall be subject to a reduction in Federal
matching of an amount equal to 50 per centum of what the State would other-
wise receive under subsections (a)(2), (a) (3), and (a)(8).

“(B) In the case of a State which the Secretary has dctermined has falled
to meet the requirements of two or more of the subparagraphs (A), (B), (C), or
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(D) of paragraph (1) and has not made the requisite corrections as determined
under parugrapb (4), such State shall be subject to a termination of Federal
matching under subsections (a)(2), (2)(3), and (a)(8).

*(6) (A) Any State for which a reducticn or termination in Federal matcbing
bhas been imposed under paragraph (5) shail continue to have the matching re-
duced or terminated as specified fn such paragraph applicable to such State until
the Xecretary has determined (and the Comptroller General of the United States
haus cm:éned) that the specified deficiency (or deficiencies) has (or have) been
corrected,

“(B) A State which has been determined (as provided in subparagraph (A))
to have made the requisite corrections in all categories specified as deficient shall
be entitled to the matching rate specitied in subsections (a) (2), (a)(3), and
(a) (0) begiuning on the first day of the calendar quarter in which such deter-
mination was made.

“(C) In the cuse of a State for which matching has been terminated under
subsections (a) (2), (a) (3), und (a) (8) as provided under subparagraph (5) (B)
and the Secretary determines pursuant to subparagraph (A) that deficiencies
continue to exist In only one of the four specified categories, such State shall, be-
ginniug on the first day of the calendar quarter in which such determination is
made, be so notifled and be entitled to the reduced wmatching rate specified in sub-
parvagraph (8) (A).

*(7) In the case of any State which is determined to substantially exceed the
requirements of at least two of the subparagraphs (A), (B), (C), or (D) of
paragraph (1) and meet the requirements of the remaining such subparagraphs
a8 determined In an onsite evaluation as provided in paragraph (2). such State
shall be ro notified and entitled effective for the calendar quarter beginning on
October 1, 1977, or for subsequent calendar quarters, whichever {8 appropriate,
to a Federal matehing rate under subsection (a) (6) of 75 per centum and such
amnunt shall be applicable for each ealendar quarter for which the Secretary
determines the State continues to meet the requirements of this paragraph:

*(8) ‘CThe Secretary shall in a timely fashion provide or arrange for the provi-
slon of technical aszistance by experienced and qualified personnel to any State
which rcquests assistance (and for whom the Secretary determines such request
is reasovnable) and in meeting the requirements of paragraph (1). Such assist-
ance may include arranging for personnel from other States with useful experi-
ence in meeting the requirements of paragraph (1) to provide technical assist-
ance to requesting States and such arrangements shall provide for compensation
of such personnel in an amount determined reasonable hy the Secretary;

“(9)} The Secretary shall make avallable to the States in a timely fashion .
information on actions taken by specific States which have enab'ed them to ef-
fectively fulfill the requirements of paragraph (1) when such Information would
prove useful to other States in helping them meet such requirements;

“(10) In the case of any required notification by the Secretary to a SRtate
under this section respecting identification of deficiencies, or a reduction, termina-
tion, or increase in Federal matching, simultaneous notification shall also be
made to the Governor of such State, the chief executive officer of each hody of
the State legislature, and (to the extent such information ix known) the chair-
man of the legislative committees in such State with jurisdiction over the merdl-
cal assistance program authorized under this title.”.

(d) Title XIX of the Social Security Act is amended by adding at the end
thereof the following new sections:

“QUALITY CONTROL

“Src. 1911, The Secretary shall—

“(a) (1) publish by September 1, 1976, the error rates in making eligihilitv
determinations recorded for each State for the period October 1, 1975,
through March 31. 1976, as reported under the merdicaid elicibility qunlity
control program (as specified in regulations of the Secretary prior to March
1, 1976), and specify actions (together with the projected time frame) to
be taken by him to assist the States {n improving the accuracy of thelr eligi-
bility determination processes; -

“(h) set a normative standard error rate defined as that rate which equals
the 50th percentile of the rates reported by the Statos under (n) (1) : and

“(¢) provide or arrange for the provisions of timelx, techuiecal, and vro-
tessfonal assistance to the States to assist them in improving their eligibility
determination p1r- cess,
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“REPORT BY THE BECRETARY

“Sec. 1012, (a) The Secretary shall prepare a biannual report (beginning with
fiscal year 1970) on the characteristics of the State programs of medical assist-
ance finauced under this title, Including as a minimum (1) a description of the
amount, duration, and scope of benetits available in each State, (2) a description
of eligibility criterla for all groups eligible for medical assistauce in each State,
(3) a speclfication of the relmbursement rates paid under the State program for
the major typea of services in each State, and (4) a listing of all fiscal agents
contracted with for administration of the program. Such report shall be snb-
mitted to the 8enate Committee on Finance and the House Committee on Inter-
state and Foreign Commerce and made generally available no later than six
months following the close of the fiscal year.

“(b) The Secretary shall prepare a quarterly summary update of the report.
required In subsection (a) and submit it to the Senate Committee on Finance
and the House Committee on Interstate and Forelgn Comnierce no later than
four montha following the close of the calendar quarter.”,

PROCEDURES DESIONED TO ABSURE KCONOMICAL PROCERSING OF OLAIMS BY OARRIERS

BEo. 5. (a) Sectlon 1842(b) of the Social Security Act i3 amended by adding
at the end thereof the following new paragraph: .

“(6) (A). The Secretary shall by regulation establish procedures, consistent.
with prevalling Federal procurement requirements, which are appropriately
designed to assure that claims processing functivns to be performed by carriers
pursuant to any contract entered into under this section will be performed on
the busis of a prospective fixed price per clalu, Such procedures shall provide
for the establishment of such fixed price on the baris of the economical and effi-
clent performance of such functions, and after taking Into account estimates
of the reasonable costs which will be Incurred in the performance thereof by
the varioua entities (including the carrier) which are avalilable to perform such
functions, under subcontract or otherwise.

*(B) Regulatione under this paragraph shall provide that, in the perform-
ance of any such claims processing function under any such contract, there will
be provided to the Secretary (or any duly authorized employee of the Depart-
ment of Health, Education, and Welfare) such access to the claims processing
operation and the costs thereof and such Information and data relating thereto
a8 he deems to be necessary or appropriate to enable him to ascertain whether
such gperation is being properly conducted.”.

(b) The regulations referred to in section 1842(b)(6) of the Social Security
Act (as added by subsection (a) of this section) shall be promulgated by the
Secretury of Health, Education, and Welfare and made effective with respect
to all contracts entered into, or renewed, after September 80, 1976, pursuant
to section 1842 of such Act.

CLAIMS PROCESSBING AND INFVORMATION RETRIEVAL S8YSTEMS FOR MEDICAID PROGRAMS

8ec. 6. (a) Section 1808(a) (8) of the Social Security Act is amended—

(1) in clause (A) (1), by inserting *“, and capable of being integrated
into,” immediately after “compatible with” ; and

+2) in clause (B), by inserting *, or to each individual in a sample group
of individuals who are furnished such services,” immediately after “covered
by the plan”.

(b)yThe gmendment made by subsection (a) shall be applicable only with re-
spect to expenditures under State plans approved under title XIX of the Social
Security Act made on and aftef the first day of the first calendar month which
begins more than sixty days after the date of enactment of this Act.

_ REGULATIONS OF THE BECRETARY; SBAVINGS PROVISION

Sro. 7. (a) (1) Section 1102 of the Social Security Act is amended—
(A) by inserting ‘‘(a)" immediately after “Sec. 1102.”, and
(B) by adding at the end thereof the following new subsection :

“(b) Whenever the Secretary, In compliance with applicable requirements
fmposed by law, causes to be published in the Federal Register a general notice
of any proposed rule or regulation to be promulgated by him, such notice shall
indicate whether the prompt promulgation thereof is urgent. In the case of any



10

such notice, which respect to a proposed rule or regulation, which does not indi-
- cate that the prompt promulgation thereof is urgent, such rule or regulation shall
become effective not less than sixty days after publication of such notice; in any
other case, such rule or regulations shall become effective without regard to the
provisions of this subsection and in the manner prescribed in accordance with
applicable provisions of law.”,

(2) The amendments made by paragraph (1) shall be effective in the case of
proposed rules published in the Federal Register on and after the first day of the
first calendar month which begins more than thirty days after the date of enact-
ment of this Act.

(b) (1) Except as otherwire specified in this Act or in a provision of law which
iz enacted or amended by this Act, any regulation of the Secretary of Health,
Education, and Welfare (hereinafter in this section referred to as the ‘‘Becre-
tary”), which is necessary or appropriate to Implement any provision of thia
Act or Any other provision of law which is enacted or modifivd by this Act, shall,
subject to paragraph (2), be promulgated 8o as to become effective not later than
the mt day of the thirteenth month following the month in which this Act ls
enacted.

(2) Nothing contained in paragraph (1) shall be construed to require the
Secretary to promulgate any rule or regulation, which shall become effective
withth the time perdod referred to in paragraph (1), respecting any matter, if the
Comptrolier General has certified that, due to circumstances or tonditious beyon@
the control of the Secretary, it is not feasible for the Becretary te do so.

(¢) The Secretary shall, in issuing any major policy guidelines (other than
those issued through regulations) to carry out any provision of this Act or any
proviston of law enacted or modified by this Act, employ procedures with respect
thereto under which interested parties will, prior to any such guideline becoming
final, be afforded reasonable opportunity to make known to the Becretary their
comments thereon and suggestions with respect thereto.

TERMINATION OF NMEALTH INSURANCE BENEFITS ADVIGORY OOUNOIL

8ro. 8. (a) The Health Insurance Benefits Advisory Council (established pur-
suant to section 18687 of the Social Security Act) is abolished, effective on the
first day of the firet calendar month which begins more than thirty days after
the date of enactment of this Act, and the terms of office of all members of such
Council shall end on such first day.

(b) At the eariiest practicable date after the date of enactment of this Act
(and in no event later than the first day referred to in subsecion (a)), such
Advisory Council shall turn over all of its records, files, equipment, and materials
to the Recretary of Health, Education, and Welfare, -

(c) Effective with the close of the first day of the first calendar month which
begins more than thirty days after the date of enactment of this Act, section 1867

-of the Social Security Act is repealed.

IMPROVED METHODS FOR DETERMINING REASONABLE COST OF BSERVIOES PROVIDRD
BY HOSPITALS

S8xo. 10. (a) (1) Bection 1861(v) (1) (A) of the Bocial Security Act iz amended,
in the first sentence thereof, by striking out “The” and inserting in lleu thereof
“Bubject to subsection (aa), the”,

(2) Bectlon 1861(v) of such Act is further amended by adding at the end
thereof the following new paragraph:

“(8) For additional requirements applicable to determination of reasonabdle
coc;tb ;n st::‘.l cu; 80:1 s(e;tx-vice:1 %rgtﬂlszlnzt’h homtalz ae% subsection (aa).”.

on suc er amended adéing after subsecti
(z) the following new subsection : Y ’ on

“ADDITIONAL CRITEXIA FOR DETERMINING REASONABLE COST OF NOSPITAL SERVICES

*(aa) (1) In order more fairly and effectively to determine the reasonable cost
incurred in the provision of hospital services for which payment may be made
under this title, not later than July 1, 1978, the Becretary shall, in consultation
with appropriate knowledgeable national organizations, establish—

“(A) a uniform system of accounts and cost reporting (including uniform
procedures for allocation of costs) for determining operating and capital
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costs of hospitals providing such services, thereby assuring that operating:
and capital costs will be determined in the same manner for each hospital
turnishing such services, and
“(B) an ongoing system of hospital classification under which hospitals-
turnishing such services will initially be classified as follows:

“(1) as to size, with each of the following sizes of hospitals being
classified in separate categorles: (I) those having more than 8, but
fewer than 25, beds, (1I) those having more than 24, but fewer than 50,
beds, (III) those having more than 49, but fewer than 100, beds, (IV)
those having more than 99, but fewer than 200, beds, (V) those having
more than 199, but fewer than 300, beds, (VI) those having more than
200, but fewer than 400, beds, (VII) those having more than 899, but
fewer than 500, beds, and (VIII) those having more than 489 beds,

“(i1) as to type of hospital, with (I) short-term general hospitals
being In a separate category, (II) hospitals which are the primary af-
filiates of accredited medical schools (with one such hospital to be nom-
inated by each accredited medical school) being in one separate category
(without regard to bed size), and (III) chiatric, geriatric, mater-
nity, pediatric, or other specialty hospitals being in the same or separate-
categories, as the Secretary may determine to be appropriate in light
of the extent to which differences in specialty do or do not significantly
affect thie routine costs of such hospitals, and

“(i1i) such other criteria as the Secretary may deem appropriate;

but such system of hospital classification shall not differentiate between
hospitals on the basis of the ownership thereof.

“(2) As used in this subsecticu, the term ‘routine operating costs' does not
include any of the tol)owlnf:

“(A) capital costs (including interest expense on loans to purchase capital
assets, and depreclation),

*(B) direct personnel and supply costs of hospital education and training-
programs,

*“(C) costs of interns, residents, and medical (but not nursing) personnel,

(D) energy costs associated with heating or cooling the hospital plant.

“(8)(A) During the calendar quarter commencing on January 1 of each
calendar year (beginning with the calendar year 1977) the Secretary shall, in
accordance with the succeeding provisions of this paragraph, determine, for
the- hospitals classified in each category of the hospital classification system
established pursuant to paragraph (1) (B), an average per diem routine op-
erating cost amount which ahall (except as is otherwise provided in this sub-
section) be utilized in determining, for purposes of making payment under this
title to such hospitals for services furnished by them during the fiscal year
which commences on or after July 1 of such calendar year, the reasonable cost
of that prrtion of the hospital's costs which consists of routine operating costs..

“(B) A determination under this paragraph made during any such calendar
quarter shall be made on the basis of data, with respect to amount of routine
operating costs of the hospitals involved, for the preceding fiscal year.

“(C) For purposes of making any such determination, routine operating costs
of the hospitals involved 1n any category shall be divided into two components:
a personnel component, and a nonpersonnel component.

“(D) () The routine operating costs attributable to the nonpersonnel com-
ponent and the personnel cost component for each of the hospitals (other than
hospitals excluded pursuant to clause (il)) in any particular classification cate-
gory shall be aggregated to arrive at the total amount of routine operating
costs of all bospitals in such category. Such total shall then be divided by the
total number of days of routine care provided by the hospitals in such category
to determine the average per diem routine operating cost for such hospitals.

“({i) In making the calculations prescribed in clause (1), the Secretary shall
exclude therefrom any hospital (and data pertaining to any such hospital) which
has significant understafiing problema or otherwise experiences significant cost
differentials resuiting from failure of the hospital fully to meet the standards
and conditions of partidpation as a provider of services under this title, as
determined by the Joint Commission on Accreditation of Hospitals, State agency
certification procedures, or any other finding or information available to the
Secretary.

“(E) On the basi _,Lt%jmage per diem routine operating cost amount
determined, pursuant to the preceding subparagraphs of this paragraph, for

15-802—76—2
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any category of hoapitals, there shall be determined for each hospital in such
category a per diem payment rate for routine operating costs. Such payient
rute for any such hospital shall be equal to the average per diem routine operat-
ing cost amount for the hospitals of the category in which such hospital is classi.
fied, except that the personnel component thereof shall be adjusted through
the use of A wage index hased on general wage levels (including fringe benetit
costs) in the areas in which the hospitals are located so as properly to adjust
such component to the general wage levels (including fringe benefit costs) in the
atea in which such hospital i8 located. If the Secrctary finds that, in the area
where one or more hospitals in any such claasification category are located, for
the fiscal year ending June 30, 19704, the wage level (Including fringe benefit costs)
for hospitals is significautly higher than the general wage level (including fringe
benetit costa) in such area (relative to the relationship between hospital wages
and general wages in other areag), then the general wage level in such area
shall, for purposes of this subsection, be deewmed to be equal to the wage level for
hospitals in such area, but only during the firat year in which the provisions of
this subsection are effective in determining payment rates to hospitals (the
fiscal year beginning on or after June 30, 1979).

“t4) (M) (1) As used in this paragraph, the term ‘adjusted per diem payment
rate for routine operating costs’, when used in reference to any hospital, means
the ‘per diem payment rate for routine operating costs’ (as determined under
pnragraph (3)) applicable to such hospltal plus the increase in prices per centumn
determined pursuant to the succeeding provisions of this subparagraph.

“(il) The amount of the per diem payment rate for routine operating costs
for any hospital for any tiseal year (us determined under the preceding provi-
slons of this subsection) shall be increased., so as to reflect (I) the per centum
of increare (if any) which has occurred in the cost of the mix of goods and
services (including personnel and nonpersonnel costa) which comprises routine
operating costs (r8 determined under the preceding provisions of this subsee-
tion), or (II) if less, the actual per centum of increase (if any) which has
occurred in the costs incurred by such hospital for such goods and services
during such period.

“(1i1) In making payments for services furnished by such hospital prior
to the date such a determination of the proper amount of increase applicable
to such services is made, the Seccretary may add a semiannual per centum
of increase, in the cost of the mix of goods and services referred to in clauxe
(i1), equal to whichever of the following is the smaller: (I) the per centum
of such increase as estimated by such hospital, or (II) the per centum of such
increase in the area applied to such hospital's costs as estimated by the Secretary.

“(iv) At the end of the fiscal year, a retrospective adjustment shall be made
to the amounts paid pursuant to clause (iil) to reflect the lesser of (I) the
actual cost increase incurred by the hospital or (1Y) the actual increase in
plrlcos v{illx;ch has occurred in the mix of goods and services referred to in
clause .

*(B) Except as dtherwise provided in subparagraph (C), in determining, for
purposes of payment under this Htle, the amount of the reasonable cost incurred
by a hospital in furnishing services under this title, 80 much of the costs so
incurred by such hospital as are attributable to routine operating costs shall be
decmed to be equal—

“(1) in the case of a hospital the actual routine operating cnsts of which
are equal to or greater than the amount arrived at through the application
of such hospital’'s adjusted per dlem payment rate for routine operating
costs, an amount equal to the greater of the following:

“(I) (a) 120 per centum of the amount arrived at through the appi-
cation of such hospital's adjusted per diem payment rate for routine
operating costs, or, (b) if less, the amount of such hospital's actual
routine operating costs, or

“(II) (a) the amount of such hospital's actual routine operating costs,
or (b) if less, the amount which would have heen determined for such
hospital under clause (I)(a) if such hospital had heen classified in the
category nearest (in terms of the number of hads in such hospital and
minimum namber of beda rpecified for the varlovs categories of hos-
pitals) the category to which such hospit~] actunlly {8 classified, and

“(i1) in the case of a hospital the actual routine operating costa of which
are less than the amount arrived at through the application of such hos-
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pital's adjusted per diem payment rate for routine operating costs, an
amount equal to (I) the amount of such hospital's actual routine operating
costs, plus (II) whichever of the following {8 the smaller: (a) an umount
equal to 8 per centuin of such hospital's adjusted per dlem payment rate
for routine operating costs, or (b) an amount equal to 50 per centum of
the amcunt by which such hospital's adjusted per diem payment rate for
routine operating custs exceeds such hospital’s actual routine operatiug
costs,

“(C) Any hospital which Is, pursuant to paragraph (3) (D) (i1), excluded by
the Secretary from the calculution prescribed under paragruph (8) (D) (i), shall
Le reimbursed for routine operating costs necording to the lesser of (1) actual
costs or (11) relmbursement determined under this section,

“(D) Not later than the April 1 following the determination by the Secre-
tary during any calendar quarter as to the average per dlem operating cost
mount fur cach category of hospital and as to the sdjusted per diem payment
ruate for routine operating costs applicable to each of the hospitals in such cate-
gorles, such determinations shnll be published by the Secretary; and the Secre-
tary hull notify the hospitul administrator and the ddwministrative governing
body of each hospital with respect to all aspects of such determination which
affect such hospital,

*(E) In the case of a hospital determined by the Secretary to he—

(1) located in an underserved area where hospltal services are not other-
wise nvallable,

*(i1) certitied ns being necessary by an appropriate planning agency, and

“(i) underutilized,
the adjusted per diem payment rate determined under this paragraph shall not
upply to that portion of sueh hospital's routine operating costs as are attributable
to the maintenance of so much of such hospital’s underutilized capacity as I8
necessury to assure the avatlability of hospital xervices to individuals in the area
served hy such hospitals. Such portion of routine operating costs to which the
adjusted per diem payment rate does not apply shall be reimbursed at cost,

“(F) In the casxe of any hospital which is determined by the Secretary to have
an unusunl case mix which---

(1) requires a greater Intendity of care than that obtaining generally
among hospltals in the rame classification as such hospital, and
*“(i1) Increnses the level of such hospital's routine operating costs over
the level obtalning generally among hospitals in the same classification as
such hospital,
the adjurted per diem payment rate determined under this paragraph shall not
apply to that portion of ruch hospital's routine operating costs as are attributa-
bie to the requirements (as described in clauses (1) and (i1)) of such hospital
Such portion of routine operating costa to which the adjusted per diem payment
ratex does not apply shall be reimbursed at cost.

“(G) In the case of any horpital located in Alnska or Hawall, the Secretary
may further adjust the adjusted per diem payment rate to reflect the higher
prices prevalling in such area=s.

“(H) In the care of any hospital which the Secretary finds has deliberately
nltered ita patient mix, or patient flow, or lowered its quality of patient care,
the routine operating coats of such hospital shall be deemed to be equal to which
ever Ix the lesser: the amount determined without regard to this subsection, or
the amount prescribed under subparagraph (B)."

(c) The Secretary shall, at the earliest practicable date, develop and on a basis
congistent with this section comparable reimbursement methods with respect to
payment for any or all other hospital cost centers, skilled nursing and intermedi-
ate care facilities as well a8 home health agencies. The Secretary shall, as such
methodr are developed, but not later than three years from enactment, submit
appropriate recommendations to the Congress.

A ‘td) The provisions of section 1861 (aa) (2), (3), and (4) of the Social Security
(‘ o——
ahall be applicable for informational purposes only with respect to
gservicea furnished hy any hospital prior to July 1, 1979, and
(2) shall be applied, with respeet to services furnished by any hospital in
the fiacal year heginning on or after June 30, 1970, ns if any difference he-
tween the amount of the actual rouitine costs of such hospital and the amount
arrived at through the application of such hospital's adjusted per diem pay-
ment rate for routine operating costs were reduced by one-half,
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1 953’ shall be fully applied in the fiscal year beginning on or after June 30,

{e) Nothing in this section ahall be construed as otherwise limiting the author--
ity of the Becretary to continue otherwise authorized efforts toward development:
of improved systems of reimbursement, including development of multivariate-
statistical techniques (including evaluation of factors such as possible appropri-
ate significant variation in case mix and intensity of care) as & means of making
equitable comparison of the costs of institutional providers and agencies and
thelr reimbursement.

() (1) Bection 1902(a) (13) (D) of the Social Security Act is amended by
inserting “(and after application of section 1861(aa))’” immediately after “sec-
tion 1861(v)",

(2) The amendment made by paragraph (1) shall take effect on the first day
of the first calendar month which begins not less than sixty days after the date of”
enactment of this Act.

(g) To the extent that amendments made under the preceding provisions of
this wvection are inconsistent with provisions of 1861(v) of the Social Security
Act which relate to the establishment of Mmits on overall covered costs, such
amendments shall supersede such provisions,

INCLUBION IN REASONABLE OCOST OF HOSPITAL SERVIOES AN ALIOWANCE FOR RETIRE~
MENT OR CONVERSION OF UNDERUTILISED FACILITIES

8r0. 11. (n) Part A of title X! of the SBocial Becurity Act is amended by adding
at the end thereof the following new section:

“INOLUSION IN REASONABLE COST OF HUSPITAL SERVICES AN ALLOWANOCE FOB
RETIREMERNT OR OONVERSION OF UNDERUTILISED FACILITIRS

“Sro. 1182, (a) (1) (A) The Secreiary shall, within the three-month period
which begins ou the first day of the first calendar month which commences after-
the date of enactment of this section, estabilsh a Hospital Transitional Allow-
ance Board (herelnafter in this section referred to as the ‘Board’') which shalk
consist of ive membera, appointed by the SBecretary without regard to the provi-
slons of title 8, United States Code, governing appointments in the competitive-
service, from persons who are especially knowledgeable in hospital planning and
hospital operations (including such persons who are otherwise in the employ of’
the Federal, State, or local governments). At least one member of the Board
shall be a representative of the largest private non-profit third-party payer for-
hosepital services in the Nation.

“(B) The term of office of members of the Board shall be three years, except
that the Secretary shall appoint the initial members of the Board for shorter
terms to the extent necessary to permit staggered terms of office.

“(C) Members of the Board shall be entitled to receive per dlem compensation
at rates fixed by the Secretary, but not exceeding the per diem equivalent (at
the time the service involved is rendered by such members) for grade GS-18
in section 5332 of tit'e §, United States Code.

“(D) The Board shall be provided such technical assistance by the Secretary
as may be required to carry out its functions, and the Secretary shall, in addition,
make avallable to the Board such secretarial, clerical, and other assistance as:
the Board may require to carry out its functionsa.

“(2) It shall be the duty and function of the Board to receive, and act upon
in accordance with this section, applications by hospitals certified for participa-
tlon (other than as ‘emergency hospitals’) under titles XVIII and XIX for transi-
tional allowances.

“(b) For purposes of this section—

“(1) The term ‘transitional allowance' means an amount which—

“(A) shall. srolely by reason of the provisions of this section, be included®
in determining the reasonable cost incurred by a hospital in furnishing serv-
ices on account of which payment is authorized to be made under title XVI1I,
under a plan or program appreved under or instituted pursuant to title V,
or under a plan approved under title XIX, and

“(B) ia established by the Secretary, in accordance with the provisions of
this section, for a hospital in recognition of a reimbursement detriment (as:
defined in paragraph (3)) suffered by it because of a qualified facility con-
version (as defined in paragraph (2)) made by it.
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“(2) The term ‘qualified facllity conversion' means a retirement, wmodification,
or change in usage, of underutilized hospltal facilities—

*“(A) which s carried out by a hospital which, for not less than oue year prior
o the comumencement of such retirement, modification, or change in usage, of
-such facllities, furnished on a regular busis »ervices with respect to which pay-
went was (at the time the services were furnished) authorized to be made under
title XV1II or a State plan approved under title XIX, and

“(B) the effect of which is to promote eficient und economical delivery of
health care services covered under medicare aud medicald by (i) ellminating
excess bed capacity, or (il) discontinuing an underutilized service for which
there are adequate alternative svurces Berviug the same area (as determined by
an appropriate health care facllity planning agency) as that served by such
hospital, or gpubstituting for such underutilized service some other service which
is needed in such area (as determined by such an agency).

“(8) A hospital, which has carried out a qualified conversion or closure and
which continues in operation following such couversion or closure, shall be re-
garded as having suffered a ‘relmbursement detriment' because of such convere
slon or closure (A) If and to the extent that, solely because of such conversion
or closure, there is a reduction in the aggregate of the amounts attributable to
capital-related reimbursement (but only to the extent such capital was accepted
ay reasonable for purposes of reimbursement eligibllity) which are taken into
.account in determining, for purposes of making payments under title XVIII or
title XIX to such hoepital with respect to services furnished by it, the reason-
.able cost (as such term is used for purposes of such title) incurred by such
‘hospital in the furnishing of such services; (B) if such conversion or closure
reaults, on an interim baris, in increased operating couts (such as severance pay,
-et cetera) to the extent that such operating costs exceed amounts ordinarily re-
finbursable under titles XVIII and XIX, or (C) in the case of complete closure
-of a non-profit, nongovernmental (except local government) hospital other,
than for purposes of replacement of such hospital, actual debt obligations to the
extent previously recognized as reasonable for purposes of reimbursement, to the
extent that such debt remains outstanding and less any salvage value.

“(c) (1) Any hoepital may flle an application with the Board (in such form
-and containing such data and information as the Board, with the approval of
the Becretary, may prescribe) for a transitionsl allowance with respect to any
qualified conversion or closure which was commenced after December 81, 1076,
anduwals completed within the six-month period preceding the filing of such
-application, -

“(2) The Board shall consider any application filed by a hospital under para-
graph (1), and if, with respect to any such application filed by a hospital, the
‘Board finds that—

“(A) the facility conversion or closure with respect to which the appliea-

ltion rehtuhw(-ls) commenced and completed within the time limits prescribed
n Daragrap .

“(B) such facility conversion or closure i{s a qualified facility conversion,

and
“(0) such hospital is suffering a reimbursement detriment because of

having carried out such qualified facility conversion or closure,
‘the Board shall tranamit to the Secretary {ts recommendation that the
‘Secretary establish, in such amounts reasonable in relation to prior or prospec-
tive usage of such facilities by titles XVIII and XIX and for a period (which
‘shall not be in excess of twenty years) specified by the Board, a transi-
tional allowance for such hospital with respect to such facility conversion or
-closure ; and, if the Board finds that the criteria specified in clauses (A), (B),
and (C) are not met, it shall transmit to the Secretary its recommendation that
the Secretary not establish any transitional allowance for such hospital with
respect to such facility conversion or closure, in the case of an approved closure
-or partial closure under subsection (b) (8) (C) the Board may recommend or the
Secretary may, in his discretion, approve a lump-sum payment in lieu of periodic
nlltlomxfx‘cel. where such payment would constitute & mora efficiant and arannmie
-alternativen,

“(8) (A) At the time the Board transmits to the Secretary its recommenda-
tion, as g:ueﬂbed in paragraph (2). with respect to a transitional allowance
-applied by a hospital, it shall notify such hospital of its action and shall
transmit a copy of such recommendation to such hospital
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“(R) Any hospital which is dissatisfied, wholly or in part, with such a recom-
mendation made with respect to it may obtain ap informal or formal hearing
on the matter in the discretion of the Becretary, by filing 4in such form and
manner and within such time period as the Secretary shall by regulations pre-
scribe) with the Secretary a request for such a hearing.

“{4) (A) The Becretary shall, within thirty days after the date he receives
a recommendation from the Board respecting a transitional allowance for which
a hospital has applied under this section or, If later, within thirty days after
a hearing (obtained pursuant to paragraph (3)(B)) with such a recommmenda-
tion, make a final determination as to whether, and if so in what amount and
for what perlod of time, such a transitional allowance will be granted to such
hospital pursuant to the application with respect to which such recommendation
was recelved by hin.. Any such final determiuation of the Secretary shall not e
subject to judicial review.

*(B) The Secretary, upon making a final determination under subparagraph
(A) as to the granting of any transitional allowance to a hospital. shall nutiry
such hospital and such other parties as may be appropriate (including Ntate
agencles admninistering or supervising State plans approved under title XIN)
of such determination.

“(C) Any transitional allowance established under a final determination of
the Secretary under this section for a hospital shall take effect on a date pre-
scribed by the Secretary but not earlier than the date of completion of the
qualified facllity conversion on the basis of which such allowance was extab-
lished. After such effective date, such transitional allowance shall be included
ar an allowable cost itein in determining the reasonable cost incurred by such
hospital in providing services for which payment is authorized under this title.

“(d) In addition to the requirements imposed by law as conditions of approval
of a State plan for maternal and child health services under title V or a State
plan for medical assistance under title XIX, there is hereby lmposed the require-
ments (and the plan shall be deemed to require) that, in determining the amount
of the reasonable cost incurred by a hospital in furnishing services with respect
to which payment is authorized by such plan, any transitional allowance estah-
lished for such hospital by the Secretary pursuant to this section shall be iju-
cluded as an allowable cost {tem.

“(e) (1) Notwithstanding the foregoing provisions of this section, the Secretary
shall not, prior to the expiration of the twenty-four-month period which begins
January 1, 1977, establish—

“(A) a transitional allowance for any hospital after a transitional allow-
ance for such hospital has previously been established, or
“(B) a transitional allowance for more than a total of fifty hospitalx,

“(2) On or before September 1, 1979, the Secretary shall submit a report to
the Congress evaluating the operation and effectiveness of the program estab-
lished under this section and containing such recommendations with respect to
ctgl‘x.tlnull;g or improving the implementation of the program established under

section."”,

RETURN QN EQUITY TO BE INCLUDED IN DFETFRMINING “REASONABLE COST" OF
BERVICES FURNISHED BY PROFRIETARY HOSPITALS -

8ec. 12, (a) Section 1861(v) (1) (B) of the Social Security Act is amended—
(1) in the first sentence thereof. by inserting “hospital or” imwediately
after “Such regulations in the case of”, and
(2) in the second rentence thereof, by striking out “one and one-half timex"
and inserting in lieu thereof "'twice".

(b) The amendments made by subsection (a) shall be applicable only with
respect to services furnizhed by a hospital or skilled nursing facility for fiscal
years of a hospital or skilled nursing facility beginning on and after the first day
of the first calendar month which begins after the date of enactment of this Act.

~ CRITERIA FOR DETERMINING REASONAHLE CHARGE FOR PHYBICIANS' SERVICES

Sec. 20. (a) (1) 8o much of sectlon 1842(b) (3) of the Social SBecurity Act as
follows the first sentence thereof is amended to read as follows :

“(8A) (A) In determining the reasonalle charge for services for purposes of
paragraph (3), there shall be taken Into consideration the customary charges for
rimilar services generally made by the physician or other person furnishing such
services, as well as the prevailing charges in the locality for similar services.
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“({B) (1) Except as otherwise provided in clause (iii), no charge may be de-
tertnined to be reasonable in the case of bills submitted or requests for payment
sinde under this part after December 31, 1070, if it exceeds the higher of (I)
the prevalling charge recognized by the carrier and found acceptable by the
Secretary for similar services in the same locality administering this part on
December 81, 1970, or (11) the prevalling charge level that, on the basis of statis-
tical data and methodology acceptable to the Secretary, would cover 756 per
centum of the customary charges made for similar services in the same locality
durlng the last preceding calendar year elapsing prior to the start of the fiscal
year in which the bill Is submitted or the request for payment is inade,

*(H) In the case of physican services the prevailing charge level determined
for purposes of clause (1) (11) for nuy fiscal year begluning after June 80, 1973,
wmay not (except as otherwise provided in clause (iil)) exceed (in the aggregate)
the level determined under such clause for the fiscal year ending June 30, 1973,
except to the extent that the Secretary finds,-en the basis of appropriate economics
index data, that such higher level Is justified by economic changes. Any increaze
under this clauge (1), by reason of findings of the Secretary regarding economic
changes, in such prevailing charge level for any particular service or procedure,
when performed In any particular locality of a Ntate for which there has heen
extuablished (pursuant to subparugraph (E)) a statewhde prevailing charge level
for physicinng' services, shall not be applied if, and to the extent that, the result-
ing prevalling charge level for such service or procedure, when performed in
guch locality, would exceed by more than one-half the statewide prevailing charge
level therefor.

*(11) Notwithstanding the provisiens of clauses (1) and (i1) of this subpara-
graph, the prevailing charge level in the case of a physiclan service in a particu-
Inr locality determined pursuant to such clauses for the fizcal year beginning
July 1, 1078, shall, if lower than the prevailing charge level for the fiscal year
ending June 30, 1975, in the case of a similar physiclan service in the same local-
fty by reason of the application of economic index dnta. be raised to such pre-
valling charge level for the fiscal yenr ending June 80, 1978,

*(C) In the case of medical services, supplies, and equipment (Including equip-
ment servicing) that, in the judgment of the Secretary. do not generally vary sig-
nificantly in quality from one supplier to another, the charges incurred after
December 31, 1072, determined to be reasonable may not exceed the lowest
charge levels at which sueh services, supplies. aud equipment are widely and con-
fistently avallable in a locality except to the extent and under circumstances
specified by the Secretary.

*(D) The requirement in paragraph (2) (B) that a bill be submitted or request
for pnyment be made by the close of the following calendar year shall not apply if
(1) failure to submit the bill or request the payment by the close of such vear is
due to the error or misrepresentation or an officer, employee, fiscal intermediary,
carrler, or agent of the Department of Henlth, Education, and Welfare perform-
ing functions under this title and acting within the scope of his ar its authority,
and (if) the bill iz submitted or the payment 18 requested promptly after such
error or misrepresentation is eliminated or corrected.

“(F) The Secretary shall determine separate prevailing charge levels for each
Rtate with two or more localities in aceordance with the criteria preseribed in
the preceding provirions of this paragraph except that such prevailine charge
level shall cover 80 per centum, instead of 7% per centum, of the charges made for
similar rervices in such State. i

“(F) Notwithstanding any other provision of thir paragraph. any charge for
any parficular service or procedure performed Ly a doctor of medicine or osteop-
athy shall be regarded as a reasonable charge for ruch gervice, {f—

“(§) such service of procedure {8 performed in a physician shortage area
(which has been designated ns such by the Kecretary),

“(11) such physician har a regular practice in such area and he first estah-
lished such practice therein after such area had been dexignated by the Sec-
retarv as a phyaician shortace area, and

“(1if) such charge doen not exceed the prevailing charge level for such
service or procedure, as determined under the preceding subhparagraphs of
this paragraph.”,

(2) The amendment made by paragraph (1) shall take effect on the date of
enactment of thiz Aet, excent that the proviziona of the recond fentence of para-
graph (3A) (B) (if) of section 1842(b) of the Soclal Security Act and paragraph
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(8A) (E) of such section (as amended by paragraph (1) of this subsection)
.8hall be effective only to determinations made under section 1842(b) (3A) (B)
(1) (11) and (i) of such Act for fiscal years beginning after September 30, 1976.

AGREEMENTS OF PUYSICIANS TO ACCEPT ASBIGNMENT OF CLAIMS

S8eo. 21. (a) (1) Part C of title XVIII of the 8ocial S8ecurity Act {s amended
<y adding lmmediately after section 15807 the following new section:

“AGREEMENTS OF PHYSICIANS TO ACCEPT ASSIGNMENT OF CLAIMS

“Src. 1868. (a) For purpose of this section—
*(1) the term "participating physician’ means a doctor of medicine or os-
teopathy who has in effect an agreement entered into pursuant to this sec-

tlon (except that, with respect to any claim for payment under this part-

for gervicea performed outside the United States, no physician shall be con-
sldered to be a participating phystcian), and

*(2) the term ‘nonparticipating physician' means a doctor of medicine or
osteopathy who does not have in effect such an agreement.

*(b) (1) Any phyaician who desires to do so may enter into an agreement with
the Secretary under this section under which the physician agrees to accept, with
respect to any service performed by him for an individual who is enrolled under
.part B, an assignment of claim (which shall be in such form as may be prescribed
under regulations of the Secretary) the terms of which provide that—

*“(A) all claims which such individual would, except for such assignment,
have under part B for payment for such service are conferred upon such
physician and such physiclan accepts such assignment in lieu of any such
payment, and

“(B) the reasonable charge for such service (as determined under this
title) will be the full charge therefor. i

“(2) An agreement under this section may he terminated by either party upon
thirty days' notice to the other party (flled in such form and manner as may be
prescribed In regulations of the Secretary).

“(b) Notwithstanding any other provision of this title, no payment under part
B shall be made, on the basis of an assignment of claim, to any physician for or
-on account of physicians' services performed by him, if such physician is a non-
participating physician.

“(c) In order to assure the expeditious processing of claims by participating
physiclans for services performed by them, the Secretary shall establish proce-

-dures and develop appropriate forms under which—

*“¢1) each such physiclan will submit his claims on a simplified and
multiple-listing basis rather than on an individual patient basis,

“(2) there will, within five working days after any particular batch of
such claims is received from such a physician, be paid to him an amount
with respect thereto which is based on an estimate of the precise amount
due (with the payment made with respect to any such batch of claims being
increased or reduced, as is appropriate, on account of any prior payment,
3ued on : previous estimate, being greater or lesser than the precise amount

ue) ; an

“(3) any such estimate, with respect to any batch of such claims sub-
mitted by such a physician, shall be designed to aasure that the amount
thereof is not less than 50 per centum of the amount which is estimated to
be payable hereunder with respect thereto, and such estimate shall be made
on the assumption that all patients with respect to whom such claims relate
have met the deductible imposed by section 1838(b).

“(d) (1) In addition to other payments authorized to be made to carry out the
-insurance program established by part B of this title, there are hereby authorized
to be made such payments as may be nece:sary to provide for the payment of
“‘administrative cost-sarings allowances’ as specified in the succeeding provisions
of this subsection.

“(2) (A) With respect to each batch of claims submitted on a multiple-listing
“basis by a participating physician in accordance with the procedures established
‘pursuant to subseetion (c), there shall (subject to subparagraph (B)) be pald to
-such physician, an administrative cost-savings allowance equal to $1 multiplied
‘by the number of patients for whom payment for services was claimed in such
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batch of claims and any such amounts shall be treated as an administrative ex-
{Em ttlo;- the administration of the insurance program established by part B of
Q.

“(B) Not more than §1 shall be payable under subparagraph (A) to a phy-
sician with respect to any particular patient on account of services provided to-
such patient by such physician in more than one Imstance in any week. If a
pbysiclap provides to a patient in two or more visits services which ordinarily
would be provided in a single visit, then not more than §1 shall be payable under
subparagraph (A) with respect to such patient on account of such services,

“(e) (1) Notwithstanding the preceding provisions of this section, no adminie-
trative cost-savings allowance shall be payable on account of any physicians’
services performed in a hospital for an individual (whether on an inpatient or
outpatient basis) unlesp—

" (‘A) such services are in the form of surgical services or anesthesiological
services, or -

*“(B) such services are physicians’ services (other than those referred to:
in subparagraph (A)) performed by a physician (as an attending or con-
sulting physician) whose office or regular place of practice is at a locale
other than in such hospital,

and the physician concerned ordinartly bills directly (and not through such
hospital) for his services, and no administrative cost-savings allowance shall be-
payable on account of services which consist solely of laboratory and X-ray
services (or either of such services) performed outside the office of the physician
claiming payment therefor.".

(2) The amendments made by paragraph (1) shall take effect on July 1, 1977,

(b) On and after the effective date of the amendments made by subsection (a),.
the authority contained in section 1842(b)(8) (B)(il) of the Boclal Security
Act shall not be applicable to participating or nonparticipating physicians as
defined in section 1868 of such Act,

HOSPITAL-ABB0CIATED PHYSICIANS

8xo. 22. (a) (1) Section 1861(q) of the Social Security Act is amended by
adding “(1)" immediately after “(q)’" and by adding, immediately before the-
period at the end thereof, the following: *; except that such term does not in-
clude any service that a physician may perform as an educator, an executive,
or a researcher; or any patient care service unless such service (A) s per-
sonally performed by or personally directed by a physician for the benefit of
such patient and (B) is of such a nature that its performance by a physiclan is.
customary and appropriate”.

(2) Section 1881(q) is further amended by adding the following new para-
graphs at the end thereof :

“(2) In the case of anesthesiology services, a procedure would be considered*
to be ‘personally performed’ in its entirety by a physician only where the physi-
elap performs the following activities:

*“(A) preanesthetic evaluation of the patient;

“(B) prescription of the an¢sthesia plan;

“(C) personal participation in the most demanding procedures in this.
plan, including those of induction and emergence;
mt“(D)h following the course of anesthenia administration at frequent

ervals;

“(E) remaining physicially available for the immediate diagnosis an®
treatment of emergeneies ; and .

“(F) providing indicated postanesthesia care:

d, , That during the performance of the activities deseribed in
subparagraphs (C), (D), and (E), such physician is not responsible for the
care of more than one other patient. Where a physician performs the activities
deecribed in subparagraphs (A), (B), (D), and (F) and another individual
performs the activities described in subparagraph (C), such physician will be-
deemed to have personally directed the services if he was responsible for no-
more than four patients while performing the activities described in subpara-
graphs (D) and (E) and the reasonable charge for such personal direction shally
not exceed one-half the amount that would have been payable if he had person-
ally performed the procedure in its entirety.



20

““(3) Pathology services shall be considered ‘physicians’ services’ only where
the pathologist personally performs acts or makes decisions with respect to a
patient's diagnosis or treatment which require the exercise of medical judgment.
These include operating room and clinical consultations, the reqoired interpreta-
tion of the significance of any material or data derived from a human being, the
aspiration or removal of marrow or other materials, and the administration of
test materials or {sotopes. Such services shall not include such services as: the
yerformance of autopsies; and services performed in carrying out responsiblities
for supervision, quality control, and for various other aspects of a clinical
lnborato:l'y's operations that are customarily performed by nonphysician
personnel.

(8) BSection 1861(h) of such Act is amended—

(A) by striking out "or” at the end of paragraph (8),

(B) by striking out the period at the end of paragraph (7) and insert-
ing In lien of such “; or”, and

(C) by adding at the end thereof the following new paragraph:

“(8) a physician, If the services provided by such physiclan are not
phygiciang' services within the meaning of subsection (q).”.

(b) (1) Section 1861(8) of the Social Security Act is amended by adding the
following sentence at the end thereof: “The term ‘medical and other health
services' shall not include the services dererlhed in paragrapha (2)(A) and
(3) If furnished to the inpatients of a hoapital unless the Secretary finds that,
because of the size of the hospital or for some other reason acceptable to him,
it would bhe less efficient to have such services furnished by such hospital (or by
others under arrangement with them made by the hospital) than to have them
furnished by another party.”.

(2) Séction 1842(b) (3A) of such Act, ar added hy section 20 of this Act, is
amended by adding the following new subparagraphs at the end thereof:

“(G) The charges of a phy=ician or other person which are reiated to the
fncome or receipts of a hospital or any subdivision thereof shall not he
taken into conslderation in determing his customary charge pursuant to sub-
paragraph (A) to the extent that such charges exceed an amount equal
to the salary which would reasonably have been paild for such services
(together with any additional costs that would have been incurred hy the
hospital) to the physician performing them if they had heen performed
in an employment relationship with such hospital plus the cost of such
other expenses (including a reasonable allowance for traveltime and other
reasonable types of expense related to any differences in acceptable methods
of organization for the provision of such services) incurred by ruch phyasi-
clan, as the Secretary may in regulations determine to be appropriate.”,

{c) Section 1881(v) of the Social Recurity Act is amended by adding at the
end thereof the following new paragraph:

“(8) (A) Where physicians’ services are furnished under an arrangement (in-
cluding an arrangement under which the physician performing such gervices is
compensated therefor on a basis which is related to the amount of the income or
receipts of the hospital or any department or other suhdivigion thereof) with a
hospital or medical school, the amount included In any payment to such hospital
under this title as the reasonable cost of such services (as furnished under such
arrangement) shall not exceed an amount equal to the salary which would rea-
sonably have been pald for such services (together with any additional costs
that would have heen incurred by the hospital) to the physician performing them
£ they had been performed in an employment relationship with such hospital
(rather than under such arrangement) plus the cost of such other expenses
(including a reasonable allowance for traveltime and other reasonable types of
-expense related to any differences in acceptable methods of organization for the
provision of such services) incurred by such physician, as the Secretary may in
Tegulntions determine to he appropriate.”.

(d) (1) Sectlon 133(a) (1) (B) of the Soclnl Security Act ir amended by {nsert-
ing “(except as otherwise provided In subsection (h))" immediately after
“amounts paid shall”. -

(2) Sectlon 1833(b) (2) of such Act {r amended hy inserting “(excent as other-
wire provided in suhsection (h))" immediately after “amount paid shall’.

(3) Section 1833 of such Act is further amended by adding at the end thereof
the following new subsection: -

*“(h) The provisfons of ruhsection (a) (1) (B) and clausze (2) of the first sen-
tence of subsection (b) shall not be applicable for expenses incurred for services
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referred to therein unless the physiclan performing such services has entered
fnto an agreement with the Sccretary under which such physician agrees to be
compensated therefor on the basis of an assignment the terms of which are de-
-scribed in section 1842(b) (3) (B) (i1).". — -

{e) The amendments made by this section shall, except for the amendment
made by subsection (d), apply with respect to services furnished after the first
day of the first accounting period of the hospital with respect to which such serv-
fees were furnished which begins after the month following the month of enact-
gu-ut of 0thls Act. The amendment made by subsection (d) shall be effective on

uly 1, 1077,
PAYMENT FOR PHYSICIANS' SERVICES UNDER MEDICAID

Sic. 23. Section 1902(a) (13) of the Bocial Security Act is amended—
(1) by striking out “and” at the end of clause (E) thereof, and
(2) by adding after such clause (E) the following new clause:

“(F) offective July 1, 1977, that the amount which shall be pald under
the plan for any physiclan service provided outside of a hospital setting
thereunder shall not be less than 80 per centum of the reasonable charge
for such service (as determined under title XVIII) ;*.

PAYMENT FOR CEKTAIN ANTIOENS UNDER PART B OF MEDICARE

Setc. 24, () Section 1861 (8) (2) of the Social Security Act 18 amended—

(1) by striking out “and™ at the end of clause (C),

(2) by Inserting “and" at the end of clause (D), and

€3) by adding after clause (D) the following new clause:

“(E) antigens (subject to quantity limitations prescribed in regulations
of the Secretary) prepared by an allergist for a particular patient, including
antivens so prepared which are forwarded to another qualified person for
adwinistration to such patient, from time to time, by or under the supervi-
<jon of another physician ;*,

thy The amendment made by subgection (a) shall he applicable with respect
‘to {tems furnished on and after the first day of the first calendar month which
begins wore than thirty days after the date of enactment of this Act,

PAYMENT UNDER MEDICARE OF CERTAIN PHYSICIANS' FEF8 ON ACCOUNT OF BERVICES
FURNISHED TO A DECEABED INDIVIDUAL

Ske. 23, (a) Section 1870(f) of the Social Security Act is amended, in the
matter following clause (2) thereof, by—
(1) Inserting *(A) " immediately after *, and only if”, and
(2) by incerting immediately hefore the period the following: *, or (B) the
spouse or other legally designated representative of such individual requests
cin such form and manner as the Secretary shall by regulations prescribe)
that payment for such services without regard to clause (A)".
(b) The amendment made by subsection (a) shall be effective with respect to
payments made on and after the first day of the first calendar month which
beging more than thirty days after the date of enactment of this Act.

PROHIBITION AGAINST ASSIGXMENT OF FEES BY PHYSICIANS ANXD OTHERS

Setc. 26, (a) Section 1842 (b) (5) of the Social Security Act is amended by
adding at the end thereof the following new sentence: “Any payment for &
service, which under the provisions of the preceding sentence may be made dli-
rectly to the physician or other person furnishing such service, may not be made
to a person claiming such payment under an assignment, including a power of
attorney (other than an assignment established hy or pursuant to the order of &
court of eampetent jurisdiction from such physician or other person furnishing
such service) ;: hut nothing in this paragraph shall be construed to preclude any
azent. of the physician or other person furnishing the service, from receiving any
such payment, if (but only if) such agent dnes so pursuant to an agency agree-
ment under which the compensation to he paid to the agent for his services for or
in connecton with the hilling and/or collection of any such payment I8 unrelated
(directly or indirectly) to the amount of the billing and/or payment (or the ag-
gregate of similar billings and/or payrmentgs), and is not dependent upon the
actual collection of any such payment (or the aggregate of such payments).

(b) Sectlion 1802(a) (32) of such Act is amended—
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(1) by ipnserting “(A)” Immediately after “provide that”,
(2) by redesiguating clauses (A) and (B) as clauses (i) and (1), re-
spectively, and
(8) by adding immediately before the semicolon at the end thereof the
following: *, and (B) any payment for a service, which under the provisions
of subparagraph (A) may be made directly to the physiclan or other person
farnishing such service, may not be made to a person claiming such pay-
ment under an assignment, including a power of attorney (other than an
assignment established by or pursuant to the order of a court of competent
Jurisdiction from such physclan or other person furnishing such service) ;
but nothing in this paragraph shall be construed to preclude any agent, of
the physician or other ?enon furnishing the service, from receiving any such
paymaent, if (but only if) such agent does 8o pursuant to an agency agreement
under which the compensation to be paid to the agent for his services for or
in connection with the billing and/or collection of any such payment is un-
related (directly or indirectly) to the amount of the payment (or the aggre-
gate of similar blllings and/or payments) and i8 not dependent upon the
actual collection of any such payment (or the aggregate of such payments).”.
(¢) The amendments made by this section shall take effect on the firat day

of the first calendar month which begins not less than sixty days after the date
of enactment,

REIMBURSEMENT BATES UNDER MEDICAID FOR SKILLED NURSING AND INTERMEDIATE
OARE FACILITIES -

8zo, 80. Section 1902(a) (18) (E) of the Soclal Security Act is aw~—ded by
tnserting “(and which may, at the option of the State, include & reasont.. profit
for the facllity)" immediately after “cost related basis”.

MEDICAID CERTIFIOATION AND APPROVAL OF BKILIED NURSING FACILITIES

" Sno. 81. (a) Bection 1910 of the Bocial Security Act is amended to read as
ollows :

“CERTIFICTION AND APPROVAL OF SKILLED NURSING FACILITIES

“8ro, 1910. (a) The Secretary shall make an agreement with any State which
is able and wlilling to do 8o under which the services of the State health agency
or other appropriate State or local agencies (which ever are utilized by the
Secretary pursuant to section 1864(a)) will be utilized by him for the purpose
of determining whether an institution in such State qualifies as a skilled nursing
facility for purposes of section 1902(a) (28). To-the extent that the Secretary
finds it appropriate, any institution which such a State or local agency certifies
to him to be a skilled nursing facility may be treated as such by the Secretary.

“(b) The Becretary shall advise the State agency administering the medical
assistance plan of his approval or disapproval of any institution certified to him
as a qualified skillled nursing facility for purposes of section 1902(a) (28) and
specity for each such institution the period (not to exceed twelve months) for
which approval is granted, except that the Secretary may extend such term
for a period not exceeding two mounths, where the health and safety of patients.
will not be jeopardized thereby, if he finds that such extension i8 neceasary to-
prevent Irreparable harm to such facility or hardship to the individuals being
furnished items or services by such facility or if he finds it impracticable within
such twelve-month perfod to determine whether such facility 1s complying with
the provisions of this title and regulations thereunder. The State agency may
enter into an agreement for the provision of services and the making of payments-
under the plan with any skille‘d o(;m;slng facullty apgaved by the Secretary for
a fod not to exceed the per! of approval speci

3(0:) The Becretary may cancel the approval of any skilled nursing facility
at any time if he finds that the skilled nursing facllity falls to meet the require-
ments contained in section 1902(a) (28), or if he finds grounds for termination
of his agreement with such institution pursuant to section 1866(b). In such
event the Secretary shall notify the State agency and the skilled nursing facility
that the approval of eligibility of such institution to participate in the programs:
established by this title and title XVIII shall be terminated at such time as
may be specified by the Secretary. The approval of eligibility of any such institu-
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tion to participate in such programs may not be reinstated unleas the Secretary
fluds that the reason for termination has been removed and there is reasonable
.assurance that it will not recur.

“(d) Effective July 1, 1977, no payment may be made to any State under
:‘l‘w:‘ tu:l“ with respect to skilled nursing facility services furnished by any
nstitution—

*(1) which does not have in effect an agreement with the State agency
executed pursuant to subsection (b), or \

*(2) whose approval of eligibility to participate in the programs estab-
lished by this title or title XVI1II has been terminated by the Secretary and
has not been reinstated, except that payment may be made for up to thirty
days with respect to skilled nursing facility services furnished to any eligible
judividual who was admitted to such institution prior to the effective date of
such termination.”.

<RITERIA UNDER MEDICAID PROGRAM FOR DETERMINING REABONABLE VALUE OF CERTAIN
TRANSFERRED FACILITIES

Seo. 32. (a) Section 1902(a) (18) of the Social Security Act is amended—
(1) in clause (D) thereof, by inserting “and subsection (g)' immediately
after “section 1122, and '
(2) in clause (E) thereof, by inserting *, consistent with subsection (g)",
immediate!y after “methods and standards”.

(b) Section 1802 of such Act is further amended by adding at the end thereof
the following new subsection:

“(g) The reasonable value of any facility or organization (which is a hospital,
skilled nursing facility, intermediate care facility, or other health care organiza-
tion) shall, for purposes of determinipg allowable depreciation, interest or lease
.expense, and any related capital itema of cost, be determined in accordance with
the criteria employed under title XVIII for determining the reasonable value of
such a facllity or organization for such purpose for the period following a change
of ownership (whether by sale, lease, or other transfer) of the facility or orga-
nization of the business which operates the facility or organization, if, during
any period prior to such chauge of ownership, such facllity or organization pro-
vided (or arranged for) services for which payment was made under a State
plan approved under this title.".

(b) The amendment made by subsection (a) shall be applicable to facilities
or organizations the ownership of which is changed after June 30, 1976,

WI1SIT AWAY FROM INSTITUTION BY PATIENTS OF SKILLED NURSING OR INTERMEDIATE
CARE FACILITIES

Src. 33. Section 1903 of the Social Security Act is amended by adding at the
.end thereof the following new subsection:

(1) In the administration of this title, the fact that an individual, who is an
inpatient of a skilled nursing facility or an intermediate care facility, absents
himself therefrom to make visits outside the Institution shall not be' regarded as
.conclusively indicating that such individual is not in need of the services which
such facllity Is designed to provide; but such visits, and the frequency and
length thereof, shall be taken into account, together with other evidence, in deter-
mining whether such individual is in need of such services.”.

PROCEDURES FOR DETERMINING REASONABLE COS8T AND REASONABLE CHARQE;
DISCLOSURE OF OWNERSHIP AND FINANCIAL INFORMATION

Skc. 40. (a) Part A of title XI of the Social Security Act is amended by adding
.after section 1132 thereof (as added by section 11 of this Act) the following new
-sectlon : -

“PROCEDURES FOR DETERMINING REASONABIE COST AND REABONABLE OHARGE;
DISCLOSURE OF OWNKERSHIP AND FINANCIAL INFORMATION

“8ec. 1138. (a) (1) In determining, for purpeses of ascertaining the amount of
any payment for a health service, or services furnished under title XVIII, under
.a program established pursuant to title V, or under a State plan approved under
ititle X1X, when such payment is based on the reasonable cost or reasonable
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charge for such service (or services), no element comprising any part of such
cost or charge shall be considered to be reasonable if, and to the extent that, such
element is—

. *“(A) a commission, finder's fee, or for a similar arrangement, or

»(B) an amount payable for any facility (or part or activity thereof)
under any rental or leuse arrangement

which is, directly or Indirectly, determined, wholly or in part as a per centuu,
fraction, or portion of the charge or cost attributed to any bealth service (up
health services) (other than such element) or any health service (or health
services) including, but not limited to, such element,

“(2) The Secretary shall by regulations provide that, In determining the rea-
sonable charge or reasonable cost of any health service (for purposes of title
XV1II, any program established pursuant to title V, or any State plan approved
under title XI1X), appropriate account will be taken of the relationship between.
direct and indirect overhend costs and the direct costs involved with the provi.
sion of such service, and, in connection with the making of any such determina-
tion with respect to any such service, there shall be included as a part thereof an:
indication of the ratio of such overhead costs with respect to such service and the
total costs involved in the furnishing of such service.

“(b) (1) The Secretary shall by regulation establish procedures whereby, in
the adwministration of title X V111, programs established pursuant to title V, and
State plans approved under title XIX, there will be review and advance approval
of auy contract which—

“(A) constitutes an element of cost of any health service for which pay-
ment ix authorized under title XVIII, a program established pursuaut to title
V, or a State plan approved under title XIX ;

“(R) {8 a consulting, management, or service contract; and

“(C) involves payments with respect to any consecutive period of twelve:
months which aggregate $10,000 or more.

“(2) Such procedure shall provide that advance approval of such a contract
will be given only if—

“(A) the services to be furnished thereunder are found to be services
which may appropriately be furnished on a contract basis;

“(B) the contracting party is qualified to furnish the services called for
under such contract ;

b‘l‘(C) t‘llxe contract price for the services called for thereunder is reason-
able; an -

“(D) any part of the payment called for under the contract is to be paid
in advance, the amount of the payment will be based on the needs of the
contracting party for the advance payment.

“(c) (1) The Secretary shall by regulations (or by contract provision) pro-
vide that any entity (other than a public agency) which 18—

*“(A) a provider of services which furnishes services with respect to
which payment is claimed under title XVIII, under any program established
pursuant to title V, or under a State plan approved under title XIX;

or
*“(B) a party to an agreement with the Secretary entered into pursu
b “sectlon 1?16 or 18142(azh; v o pursuant to
ghall promptly comply with any request, made by the Secretary or the Co
troller General of the United States for any or all of the rollowiugr:y ‘ Comp-
“(C) full and complete information as to the idenity (i) of each person
having (directly or indirectly) an ownership interest of 1 per centum or
more in such entity or who is the owner (in whole or In part) of any
mortgage, deed of trust, note, or other obligation secured (in whole or in
part) by such entity or any of the property or assets thereof, (il) in case
:gggo ﬁ:g(t)y is o;g:(lm;e?n as a corpgratitclon. ¢:f each officer and director of the
n, an case such entity is organi
eac};mrt‘m;{; y ganized as a partnership, of
¢ ull and complete Information as to any business dealin
suf.l: lecr)xtity and ‘ﬁ;mt:; ref:trll;'e(}l to in clause (C), and 8 betmeen
a consollda certified costs report with respect to its
charges, including costs and charger of related organizations (as fl‘::tt't::::
3 (lzs)e(r?\;;loivted :o'rhpur‘poaes gt gtle XVIII). '
a e close of the sixty-day period which ns on the
request (as described in paragraph (1)) {s made of an entl}b;‘:macrlbed lndap:‘:'a‘-
graph (1} (A) or (B), such request has not been fully complied with, then—
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“(1) in case such entity is an entity described in paragraph (1) (A), the
Becretary shall notify such entity thut no payment will be made to such
entity under title XVIII, and no Federal funds shall be available with
respect to any expenditures made under or pursuant to title V or XIX (or
& program or plan approved thereunder), for or on account of any services
furnished by such entity on or after the fArst calendar month which begius
not leas than thirty days after the date such notlce s sent, and

*(i1) iun case such entity is an entity described In parfagraph (1) (B), the
Secretary shall notify such entity that any agreement between such entity
and the Secretary entered {nto pursuant to section 1816 or sectlon 1842 {s
terminated effective on the first day of the first calendar month which beglus
not less than thirty days after the date such notice is sent. :

In case the Comptroller General makes a request (as described in paragraph
(1)) which i not complied with prior to the sixty-day period described In para-
graph (2), then he shall, at the earliest practicable date after the close of such
perlod, advize the Secretary of thut fact that such request was made by bim and
was not complicd with within such period, so as to enuble the Secretury to notify
the entity invoived as provided in subparagraph (A) (1) or (1),

“(B) Notwithstanding auy other provision of law—

“(1) payments otherwise authorized to he made under title XVIII, and
Federal funds otherwise available with respect to expenditures under or
pursuant to title V or XIX (or a program or plan approved thercunder) shal)
be subject to the limitations referred to In a notice sent by the Secretary
pursuant to subparagraph (A) (1), and

*“(§1) agreemeunts referred to in subparagraph (A) (§1) shall be terminated
as indicated by the Secretary in a notice sent by him pursuant to subpara-
graph (A) (i),

except that the Secretary, for good cause shown, may terminate the application
of such lwitation after it has been in effect for not less than three months.
Whenever an agreement between the Secretary and any entity is terminated
pursuant to clause (il) of the preceding sentence, the Secrctary shall not enter
into another agreement with such entity under=rection 1816 or section 1842 sooner
than three months after such agreenient Was su lerminnled,

“(d) Notwithstanding any other provision of law—

“(1) no payment shall be made under title XVI1II. and '

“(2) no Federal funds shall be avallable under title V or XIX with
respect to expenditures made under a State program or plan approved
thereunder,

for goods and services furnished, on or after the first day of the first calendar
month which begins not less than ninety days after the date of enactment of
this subsection, to a patient (directly or Indirectly) by any entity which is
an Independent pharmacy or laboratory unless there I8 in effect an agreement
between such entity and the Secretary or in the case of title XIX the State
agency under which such entity agrees to provide to the Secretary (or any
authorized officer or employee of the Department of Health, Education, and
Welfare) reasonable access to the books and records thereof which pertain to
the provision of billing and payment for goods and services supplied or ren-
dered by such entity."”.

(b) The amendments shall, except as otherwire specified therein, take effect,
in the case of a provider for fircal years beginning or or after July 1, 1976 and,
in the case of any other person on July 1, 1976.

STANDARDS FOR PAYMENRTS UNDER MEDICAID TO HEALTH MAINTENANCE ORGANRIZATIONS

Sec. 41. Section 1903 of such Act is amended by inserting at the end thereof
the following new subsection :

“(m) Payment under the preceding provisions of this section shall be made
with respect to any amount expended during calendar quarters commencing after
December 31, 1976, by a State as payment on a per capita or similar basis for
the provision of medical assistance only 1f—

“(1) the entity to which such payment is made meets the definition of a
health maintenance organization contained in section 1878 as amended,

“(2) of the enrolled members of such entity not less than (A) 50 per
centum of such members (in case such entity 18 not an entity described in
clause (B)) are individuals who are neither entitled to benefits under title
XVIII nor eligible for medical assistance under the State plan approved
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under this title, or (B) in case such entity serves a geographic area in which
fndividuals (referred to in clause (A)) constitute less than 50 per centum
.of the total population, a per centum equal to whichever of the follow
is the larger: (1) a per centum of such members equal to the per centum o
such total population which consists of such individuals, or (1) 25 per
centum of such members; and

*(8) such payment is made under a contract or other arrangement which
has been approved in advance by the Secretary and which meets require-
ments lmposed by regulations which the Becretary shall prescribe for the
purpose of assuring that payments by a Btate on a per capita or similar
basis for the provision of medical assistance are subject to substantially the
sawe requirements as those imposed by subsections (a) and (1) of section
1878 with respect to title XVIIL",

AMBULANCE BERVICE

. Swi 42, (a) Section 1861(8)(7) of the Social Security Act {s amended by
nserting :
“(Including ambulance service to the nearest hoapital which is: (a) ade-
quately equipped and (b) has medical personnel qualified, in the opinion of
the hospital, to deal with, and available for the treatment of, the individual's
iliness, injury, or condition)” immediately after “ambulance service".
(b) The amendiment made by subsection (a) shall be applicable with respect to
servives furnizhed on and after the first day of the first calendar month which be-
glns after the date of enactment of this Act.

GRANTS TO REGIONAL PEDIATRIO PULMONARY CENTERS

8zc. 43. (a) Section 511 of the Soclal Security Act is amended—
(1) by inserting *(a)"” immediately after “8ec. 511.", and
(2) by adding at the end of such sectlon the following new subsection:

“(h) (1) From the sums avallable under paragraph (2), the Becretary is au-
thorized to make grants to public or nonprofit private regional pediatric respira-
tory centers, which are a part of (or are afiliated with) an institution of
higher learning, to aasist them in carrying out a program for the training and
instruction (through demonstrations and otherwise) of health care personnel in
the prevention, diagnosis and treatment of respiratory diseases in children and
young adults, and In providing (through such program) needed health care
gervices to children and young adults suffering from such diseases.

“(2) For the purpose of making grants under this subsection, there is author-
fzed to be appropriated, for the fiscal year ending September 30, 1877, and each
of the next four succeeding fiacal years, such sums (not in excess of $5,000,000
for any fiscal year) as may be necessary., Sums authorized to be appropriated for
any fiscal year under this subsection for making grants for the purposes referred
to in paragraph (1) shall be in addition to any sums authorized to be appropri-
nlle;d "tor such fiscal year for simllar purposes under other provisions of this
title.™,

(b) Sectlon 502(2) of such Act is amended by inserting *(a)"” immediately
after “511",

RESOURCES OF MEDICAID APPLICANT TO INCLUDE CERTAIN PROPERTY PREVIOUSLY
DISPOSED OF TO APPLICANT'S RELATIVE POR LESS THAN MARKET VALUE

Sro. 44. (a) Section 1902(a) (17) of the Social Security Act is amended by
striking out “and (D)” and inserting in lieu thereof the following: ‘(D) provide
that, in determining the amount of the resources of any individual who is an
applicant or reciptent of medical assistance under the State plan, there shall (In
addition to all resources actually owned by the individual) be Included an
amount equal to the current market value of any property of such individual
if and to the extent that, within the one-year period immediately preceding the
date the determination is made, such property was disposed of to a relative of
such individual for leas tban fair market value, and (E)".

PEXALTY FOR DEVRAUDING MEDICARE AND MEDICAID PROGRAMS
Sxo. 45. (a) Sectlon 1877(b) of the Social Security Act is amended—



27

fl 1) by striking out “misdemeanor” and Inserting in lieu thereof “felony",
an
(2) by striking out “one year” end inserting in lleu thereof “‘two years”.
(b) Section 1909(b) of such Act is amended—

(1) by striking out “misdemeanor” and inserting in lieu thereof “felony”,

and
(2) by striking out ‘‘one year" and inserting in lleu thereof “two years".

Senator TaLyance. I am glad that Senators Long, Ribicoff, East-
land, Hollings, Moss, Inouye, Domenici, Percy, Stone, Pell, Randolph,
Gravel, Nunn, and Hartke as well as both the majority and minority
leaders, Senators Mansfield and Scott, have joined me in this vital and
ur’icut effort. .

‘he situation is indeed urgent. Medicare and medicaid will cost Fed-
cral and State taxpayers more than $38 billion in fiscul year 1977—an
increase of $7 billion over fiscal year 1976,

‘The increasing costs of these programs continually outstrip the rate
of rise in Federal revenues, The choice is a simple one—either we make
&edi‘cure and medicaid more efficient and economical, or we reduce

nefits. -

We have just too many worthwhile demands on the Federal dollar
to be able to allocate increasingly disproportionate amounts to medi-
care and medicaid.

‘There is, of course, another choice—we can increase taxes. But even
if that hard decision were taken we would, without necessary changes,
be pouring dollars down a bottomless pit.

As-they now operate, medicare and medicaid clearly could absorb
every single dollar the Federal Government can come up with. It is
time, in fact past time, to put our house in order. To do that, hard deci-
sions have to be made—decisions which I believe this bill makes, If
these decisions are not made now, we may well be confronted with the
need to cut and slash payments to hospitals and doctors indiscrimi-
nately (l;lld often inequitably. That path is exactly what S. 3205 secks
to avoid.

States are now moving to place ceilings on payments to hospitals.
Blue Cross plans are moving in that direction. The administration
proposes a flat 7 percent limit on hospital cost increases. Momentum is
rapidly increasing for arbitrary controls on payments to providersand
practitioners. This bill, however, secks to avoid cutoffs of this sort.

In Colorado, for example, the State has ordered a 5 percent reduc-
tion in Blue Cross payments to hospitals and a 5 percent cut in Blue
Shield payments to doctors,

At the National Governors’ Conference held in Iershey, Pa., just
last month the Governors of this country stated that the “rapidly es-
calating costs of the medicaid program are bankrupting the States and
their localities.” The Governors' resolution noted that there is “a need
for better control over both the rates paid for health services and the
utilization of these services by the patient.”

The Governors’ Conference urged State governments to intensify
efforts to manage their medicaid programs better and also ur,
related cooperative action by the Federal Government to revise “ex-
isting regulations and legislation which pose obstacles to effective
cost control procedures.” -

75-502—76 —-3
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It is my strong belief that S, 3205 is certainly consistent with the
resolution of the Governors’ Conference, I look forward to the testi-
mony this morning of the able and distinguished Governor of my own
State, Governor Bushee, who will speak on belinlf of our Nation's
Governors, The National Ascociation of Counties. from whom we
will also hear today, has ecalled for immediate wage and prico controls
on hospitals to avoid bankrupting costs, ‘

But there is an overriding need to get a handle on medicare and
medicaid costs apart from the Federal, State, and loeal budget effects.
There is no question that the way we pay for care under our programs
serves to inflate health care costs for all Americans. That situation
needs correction now,

There is an absolute need for the Federal and State governments
to effectively manage the existing health eare programs. It is difficult,
if not foolhardy. to extend health insurnnee coverage to other seg-
ments of the population until we are satisfied that we can manage
what we've ol now,

I helieve we have a reprecentative list of witnesses this week. Tt is
my hope that these hearings will provide the basis for timely congres.
sional action on necessary changes in the way Government conducts
medieare and medieaid,

As T have stated repeatedly, none of the provisions in S, 3205 are
locked in conerete, TTopefully. constructive changes and improvements
will be a product of these hearings.

RBut, while improvements ean and should he made, no one should
mistake a willingness to make ehanees as a sirm of weakness, With
many hillione of public tax dollars at sinke. (here will of course be
those who pre<ently profit from waste, inefficiency. fraud and abuse,
and ontdated methods of pavment who will not want any changes
made. Often these are the same people who in forums and cocktail par-
ties constantly deery “big wasteful government.” Nevertheless, they
will come here to try to preserve their own share of that hig govern-
ment and those wasteful expenditures, It's alwavs the other guy
thevire talking about. Well. they ean’t have it bhoth ways and they
won't have it bath wavs if we do our job,

I want to assire thase peaple that the limits of tolerance have been
reached. What has been glossed over, ignored, or sidestepped in the
past will now be faced headon. We owe that much to the American
people.

Now it is with a great deal of pleacure that we welcome the distin-
guished Seeretary of Iealth, Education, and Welfare, the IHonorable
David Mathews,

Mr. Secretary. you may proceed as you see fit, sir.
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STATEMENT OF HON. DAVID MATHEWS, SECRETARY, DEPARTMERT
OF HEALTH, EDUCATION, AND WELFARE: ACCOMPANIED BY
THEODORE COOPER, ASSISTANT SECRETARY FOR HEALTH;
STUART ALTMAN, DEPUTY ASSISTANT SECRETARY FOR PLAN.
NING AND EVALUATION/HEALTH; J. BRUCE CARDWELL, COM.
MISSIONER OF SOCIAL SECURITY; THOMAS TIERNEY, DIRECTOR,
BUREAU OF HEALTH INSURANCE, SOCIAL SECURITY ADMINIS-
TRATION; ARD M. KEITH WEIKEL, COMMISSIONER, MEDICAL
SERVICES ADMINISTRATION, SOCIAL AND REHABILITATION
SERVICE

Seeretary Maturws, Thank you very much, Mr. Chairman.

I might say before I eommence my formal vemarks that we prepared
this testimony in recognition that is indeed a major national problem,
one in which we join you in concern,

The underlying structural characteristi-s of the health eare indus-
try, the prevalence of public and private insurance coverage and the
reimbursement practices of these third partics have resulted in chronie
inflation in health eare costs and tremendous increases in publie and
private outlays, For example. hospitals which are, for the mast part,
non-profit_institutions are generally reimbursed for all reasonable
costs associnted with patient cave, This reimbursement method is in-
hevently influtionary sinee there is little formal incentive to keep the
hospital's costs down, Similarly, it is generally the physician, who is
reimbursed on the basis of his billed charge. who decides on the
amount and type of services to be provided. Thus, the higher the bill-
ings and the more services prm'ide(‘. the higher the physician’s income.

The inflationary effects of these reimbursement methods are clearly
exaggrerated by the virtual guarantee of payment by a public or private
insurer and the dependence of the consumer on the medical care pro-
vider, In fiseal year 1975, 92 percent of all ]msritul expenses and 63
percent of all physician expenses were paid for by a public or private
inuranee program. In fiseal vear 1975, 103 hillion was spent in the
United States for personal health care services. Almost 70 percent of
these expenditures were paid for by public and private insurance
programs,

The two major Federal financing programs, medicare and medic-
aid, ~pent £22 hillion of Federal funds in fiscal year 1975, The States
for their sharve of medicaid spent an additional £5.6 billion. Many of
the current problems in these programs that this bhill is designed to
address stem from their original desien. When these two programs
were established by Congress in 1965, they were decigned not to inter-
fere with and to rely to the maximum extent po=sible on the existing
private health eare delivery system and reimbursement arrangements.
Thus, cost-based reimbursement for hospitals an:l fee-for-serviee re-
Ambursement of phyticians were adopted : the medicare program relied
on private insurance companies to administer program reimburse-
ments: and State medicaid programs were given great flexibility with
respect to reimbursement practices, scope of benefits, and program
administration. - ’
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The cumulative effect of these organizational, administrative, and
reimbursemient arrangements, coupled with the growth of private
health insurance coverage has been chaotic. Over the past 10 years,
hospital costs and physician fees have increased over 50 percent faster

-than the overall cost of living. Health care expenditures have increased
from 5.9 percent of gross national product in 1966 to 8.3 percent in
1975. Over the last 2 years, Federal medicare and medicaid outlays
have increased 40 percent and now exceed 80 percent of the entire
HEW health budget. Many State medicaid programs are in severe
financial difficultics. Private health insurance premiums increased this
year on the order of 30 to 60 percent. Medicare beneficiaries are facing
mereased out-of - pocket costs and medicaid beneficiaries in many States
face grreat difficulties in getting access tocare,

To help alleviate these problems the Federal Government has pro-
posed several major legislative and program initiatives, We believe
that a comprehensive approach to financing health care involving Fed-
eral and State governments and the private sector is potentially the
most effective from both a health delivery and cost containment per-
spective, This administration is working to effect improvements in the
existing Federal health care programs and to strengthen the capacity
of State governments and the private sector to meet these problems.
The medicare improvements of 1976 was designed to provide protec-
tion agninst the catastrophic costs of iliness for medicare beneficiaries
and to control rising health CATC COStS,

The Department is vigorously attempting to control costs in the
Federal programs through its hospital cost and physician fee limita-
tion authorities obtained through the 1972 Social Security Amend-
ments. The President also proposed a $10 billion consolidation pro-
gram, the Financial Assistance for Health Care Act, which would
combine 15 categorical health service programs and the medicaid pro-
gram and provide States with increased flexibility and funds to meet
their health needs.

The PSRO program is becoming fully operational and should
result in better quality and more appropriate levels of care for medi-
care and medicaid beneficiaries, The Health Planning and Resources
and Development Act of 1974 establishes a network of health plan-
ning and resource development agencies at the regional level to im-
pro_\'o the development and allocation of resources, as do the more

imited end stage renal disease and emergency medical services
programs,

_We are supporting demonstrations of how to accomplish redirec-
tion of the delivery system toward ambulatory and preventive care
through our support of health maintenance organizations and man-
power development _programs. Our preventive and health education
cfforts also include immunizations, fluoridation, rehahilitation, regu-
Intion of foods, drugs, cosmetics, protection of workers from occupa-
tional hazards, as well as the early and periodic screening. detection
and treatment program for all eligible chiliren up to age 21,

. S, 3205 must be viewed in light of these initiatives and the current
Institutional structure of the health care industry. Some of its provi-
sions would make major structural changes in these programs and
cause major organizational changes within HEW. Others would
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effectuate minor changes in the benefit packages, reimbursement or
administration of medicare and medicaid. . .

While I believe that some of the proposed solutions have consid-
erable merit, I am not totally confident that the bill, as a whole, would
be as effective as intended. My concern is with any measure that is
aimed only at governmental health financing programs. Nevertheless
1 sce this bill as addressing the widest range of medicare and medxcalc{
program issues since the 1972 Social Security Amendments. .

We are currently in the process of analyzing the 27 different provi-
sions of this bill as well as other proposals affecting our health financ-
ing programs and will submit our legislative recommendations as part
of the next budget/legislative cycle. Nevertheless, I would at this time
like to share with you my preliminary views on the bill.

It scems to me that as we engage together in an analysis of ways to
remedy current problems, we should agree on the criteria against
which to test the proposed remedies. Among the chief criteria I would
apply are the effects on the overall health care delivery system as well
as on the medicare and medicaid programs,

In particular, cach provision must be evaluated for its effects on
program beneficiaries, program costs, overall health care costs, acees-
sibility of resources, medical care providers’ behavior and private
health insurance coverage.

In assessing the individual provisions of this bill, two fundamental
and interrelated issues must be addressed. First, does the particular
provision address a real programmatic problem?t Second, is the pro-
posed legislative solution l’l’ik(ﬁy to be effective-or are there alternative
solution that would more effectively solve the specific problem? Fur-
thermore, in attempting to deal with the problems in the medicare and
medicaid programs, we must guard against creating additional prob-
lems on the private side of the health care delivery system.

The major reimbursement reforms in S. 3205 address very real
problems. The Department agrees with the general direction sug-
{zested in section 10 to change medicare and medicaid hospital reim-
wursement front a_retrospective cost basis to a prospective budget
related approach. However, while we fully recognize the problems of
cost reimbursement for hospitals, we have some concerns about the
particular solution offered.

First, by excluding all teaching, energy, and capital costs from the
routine cost limits, only about 35 percent of the hospital’s costs would
be subject to the prospective limits. This would likely result in hos-
pitals shifting costs internally or raising their charges to nonmedi-
care-medicaid patients—the result being no change in overall hospital
costs. In fact, because of the noninclusive definition of routine costs,
this proposed system could be less effective than the current prospec-
tive routine cost limits established under section 223 of the 1972 cocial
sec:mty amendments, which apply to about 50 percent of a hospital’s
costs,

We are also concerned about the proposed hospital classification
system. As you know, developing an appropriate system to group
hospitals for reimhursement purposes is very difficult. While we ap-
preciate the simplicity of the system developed in section 10. we are
quite concerned ahout the lack of an appropriate local wage index to
adjust personnel costs among hospitals.
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. The Departinent, in cooperation with several States, is experiment-
ing, demonstrating and evaluating a variety of prospective reimburse-
ment systems using authorities obtained In section 222 of the 1972
Social Sccurity Amendments and scction 1526 of the planning title in
tho PHS Act. We are also continually refining the section 223 classi-
fication system and cost limits. These efforts should provide the infor-
mation necessary to develop an effective and equitable hospital pro-
spective reimbursement system.

We are also supportive of the intent of the physician reimburse-
ment provisions, sections 20 throngh 23, Current reimbursement dif-
ferentials between urban and rural arveas reflect differences in physi-
cinns’ customary charges. This reimbursement system was not intended
to address the shortages of physicians in rural areas but some narrow-
ing in these differentinls night be useful in addressing this problem,
Nevertheless, T would express some reservations ahout the possible ef-
fectiveness of the mechanism proposed in section 20, The problem of
physician location is much more complicated than a medicare-melic-
aid reimbursement issne, We see a need for a hronder approach. The
Department is actively developing hoth manpower and reimburse-
ment policies designed to enconrage physicians to locate in rural areas.

The Department i< also analyzing alternative policies and incentive
mechanisms to encourage physicians to aceept assignment. We sup-
port the intent of the participating and non-participating physician
coneepts developed in seetion 21, We do, however. question hoth the
potential effectiveness of the proposed incertives to encourage aceept-
ance of assignient and the impact of “always™ or “never®” alterna-
tives, In addition, we are quite concerned about the administrative
costs to both the physician and the medieare program of adopting
thesa incentives, The Department supports efforts to develop a more
appropriate reimbmsement methad for hospital-based physicians, We
support the effects in section 22 to tie reimbursement to the actual
services performed.

We sharve the concern of S, 3205 that medicaid physician reimburse-
ment Javels in some States do not_provide the accessibility to care for
medicaid beneficiaries that i available to more afluent persons, Never-
theless, there are several major issues which must be considered,
including whether these rates should be raised. First, many States
mo«licai(f! programs are experiencing cuthacks in eligibility, henefits
and/or provider reimbursement as a result of State budgetary difficul-
ties, Second, since there is nothing sacrosanct about medicare reim-
bursement rates. there is no way to know at what “appropriate” level
to set the medicaid reimbursement rates.

Sections 2 and 3 of the bill would result in a major administrative
reorganization of health programs within HIEW. This is an area of
particular interest to me. However, the issues involved in establishing
an Assistant Seeretary for Health Care Financing and an Inspector
General for Health as well ag merging the Bureau of Health Insur-
ance, the Medical Services Administration. the Burcau of Quality As-
surance and the Office of Nursing Home Affairs are extremely compli-
cated, Organizational changes do not necessarily solve problems,

On the one hand. combining these programs organizationally is a
way to increase standardization and coordination. It could lead to
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more eflicient management and a more consistent system. But we are
not sure that it would lead to better quality care nor are we yet con-
vinced that organizational consolidation is the best way to achieve
elliciency, The two financing programs have important fundamental
differences with respect to their client populations, cligibility stand-
ards and benefits covered,

IFor example, even under the proposed reorganization, the medicare
prograin would still have to rely on the Social Sccurity Administra-
tion for eligibility determinations, but medicaid would continue to
rely on State wvl*um systems. The medicave skilled nursing facility
(SNF) bLenefit (average length of stay about 30 days) is quite dif-
ferent from the medicaid SNF henefit (average length of st ay 2 years).
In effect, the pruposed reorganization runs the risk of mix:ng apples
and oranges,

Furthermore, we are quite concerned about the coordination between
medical eare quality standards and reimbursement procedures to in-
sure that the essential requirements of hoth are preserved. The De-
partment is currently analyzing issues of this kind and is looking at
alternative organizational patterns to bring about the efliciencies we
all seck without destroying the benefits of the existing organizational
relationships. ' .

Since coming to the Department, T have become convineed that thero
is & real need for en InspectorGeneral type of activity, The need for
this organization, however. is not only in the health care programs but
15 departmentwide, Therefore, T have begun to make the necessary
organizational changes to accanplish this end.

FLast. December T issued a reorganization order establishing an in-
dependent Oflice of Investigations reporting directly to the Under
Secretary. This activity complements our audit responsibilities. In
addition, a major Federal-State campaign was launched in March
to curb fraud and abuse in the m(‘di«-ni«i program,

These activities have been accomplished without new legislative an-
thorities. In my view, a legislatively mandated system and particu-
larly one that only partially addresses the problem. wounld retard the
progress we are now making and would not work to carry out the 6b-
jectives that we all seek.

In concluding, T would like to say that this bill has evoked a healthy
debate about the problems in our health care financing programs. Be-
cause of the size and technical complexity of this bill, we believe that
there is insuflicient time during this session of Congress to fully debate
and work out the hest options to accomplish its objectives.

Over the next few months the Department will work closely with
-this committee and other components of Congress fo develop the most
appropriate and effective solutions to our health care financing and
delivery problems. Mr, Chairman, this concludes my remarks. My
associates and I will be pleased to answer any questions you have.

Senator Tarsancr. Thank you. Mr. Secretary. )

Tf there is no objection, we will limit the questioning on the first
round to 5 minutes for cach Senator. and each Senator who wants
a second round and maybe a third will have such opportunity.

Mr. Secretary, yon commented on some aspects of the bill but not
others. Will you submit to us a detailed recommendation on each
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provision in the bill and alternative recommendations where you do
not think we have developed the best solution ¢

Secretary Matnrws, I will be pleased to, Senator.

[The following was subsequently supplied by the Department of
HEW.]

As I stated in my prepared remarks, we are currently analyzing the 27 provi.
slons of this bill. Given, the size, technical complexity, Interdependence among
various provisions, and the many possible alternative recommendations for
addressing the problema ralsed by the bill, the Department's in-depth analyses
of the individual provisions are still underway. I have shared with you my
preliminary views on several provisions: we will be happy to make available to
You our final recomimendations as soon as our technical analyses are completed.

Senator Tavymapae. Mr. Secretary, the bill requires uniform ac-
counts and cost reporting. We do not have that in medicare and medic-
nid today. I umlorsmmfﬂmt hospitals can shift costs around under
the present system and thereby avoid much of the impact of the present
limits on excessive costs on the medicare. For example, I understand
that one way of doing this is to shift excess inpatient cost to the out-
patient cost. Is my information correct

Secretary Matuews, I think substantially correct. Senator. There
are those here who join me at the table who can comment on this but
I believe you are substantially correct in your view on that matter.

Senator TaLMapGe. Mr. Secretary, while it is true that the hospital
reimbursement provision would initially set limits that apply to only
about 35 percent of the hospital cost, there is the authority to go
further as the Department develops the ability to correctly evaluate
the value of the additional components of hospital costs. You state
that at present section 223, which applies to about 30 percent of the
hospital costs, might be more effective than the proposal we have
offered. Exactly how effective has the present system been in reducing
hospital costs?

Secretary Matnews. My statement was predicated really on the
simple fact that 50 was more than 35. With respect to our current
hospital cost limits, T certainly could not-in light of the statistics that
I cited in my report about rising hospital cost argue that these limits
have heen totally effective.

Senator TarLyapce. Mr. Secretary, I notice your concern that cost
determination is excessive under medicare and medicaid and might
be passed on by a hospital in nonmedicare and medicaid patients, It is
our intention to handle this possibility by including in the provider
contracts of the hospitals an(s) skilled nursing, a provision precluding
the transfer of costs found to be excessive under medicare and medic-
aid. How does the Department propose to deal with the same prob-
lem where you call for a 7-percent limit on the cost increase?

Secretary Marnews. In both of these cases we would run into the
problem that we are in effect controlling only part of the total health
care financing in these hospitals and the contingent that the hospitals
made when we made our proposal—and I feel they would make in this
casc—that they have costs that they cannot control and that these
costs build up. If we put in our official barrier or an artificial barrier
or a legislative barrier holding down part of the costs and yet do
nothing to affect the source of those costs, there are costs really be-
twee.. two forces with no place to go. That is really a major difficulty
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in our health financing system and nobody yet has come up with a good
solution for that problem. ‘

Senator Tarapck. Is there an artificial barrier where hospitals are
measured against other hospitals?

Secretary MaTiEews. I think that is reasonable but I think we would
still have to deal with their argument that even as compared to other
hospitals their costs are driven by torces over which they have no
control, I said arbitrary. Perhaps a better term would be fixed limits.

Senator TavLyance. Senator Packwood.

Senator Packwoon. Mr. Secretary, on page 1 of your statement you
say:

For example, hospitals which are, for the most part, nonprofit institutions are
generally reimbursed for all reaxonable costs associated with patient care. This
rehmbursement method is inherently influtionary, since there is little formal in-
centive to keep the hospital's costa down. Similarly, it is generally the physician,
who is reimbursed on the basis of his billed charge, wha decides on the amount
and type of services to he provided. Thus, the higher the billings and the more
services provided, the higher the physician’s fncome.

Then you note that the bulk of the money received comes from

private or public insurers, ) .
Are you saying as a general rule that hospitals, physicians, and

nursing homes are charging unduly high prices or providing unneces-

sary services because they know these will be paid for?

Secretary MaTiews. No; T am not impugning them that way. I was

simply drawing the distinction between the way that the health-

financing systemoperates and the way any other economic system op-

crates. There is an inherent difference and the hospital medical system

is simply much more vulnerable to inflationary pressures because of its,
billing practices, not because one would make the case that they are

bent and bound and determined to do that. All the hospital adminis-

trators I talked to have yielded to no one in their concern about con-

trolling these costs.

Senator Packwoon. T think T agree with your conclusion, although
there are a few bad apples here, most try to be honest and cost
conscious.

Now if that is true. in vour estimation .what percent of the cost of
medicare and medicaid could be saved if you had perfect administra-
tion of this program?

Secretary Matuews, T will turn to Dr. Altinan who is a known na-
tional authority on this subject.

Senator Packwoon, T am premising it, Doctor, not on changing the
benefit levels that you are entitled to but on the perfect management
of the present system.

Dr. Aurax. When you speak about management, it is really not
the management of the program. et me just back up a minute on the
question you asked before. If you forgive me. Mr. Secretary. I would
answer it slightly different. T think you have to answer it shghtly dif-
ferent in order to answer the second question. When you get to the
medical community you are dealing with professionals who are trained
to do a particular service and to whom you have provided all the re-
sources they need to do it. It is not that they do things that are really
unnecessary or that they do it in & way just to line their own pockets,
but any professional faced with the need to do good and all the money
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they need to do it, is bound to err on the margin of doing more rather
than in the middle or less. I think what you have to consider if you
want to cut down on the spending of this program is that this profes-
sion would have somewhat fewer resources to do what it needs to do.

Senator Packwoon. You are going to have a reimbursement schedule
of some kind. You are in a position for certain kinds of services. We
are going to pay you & dollars or you say we are not going to reim-
burse you for certain services, we are going to cut back your resources.

Dr. Auryax. If you take the proposals in S, 3205, the idea there is
that a comparable hospital can do things at a different cost than others
and that there are different ways of }mtting together the costs to do
the same service. We don't question the need for that. We have some
concern how maybe it is put together. By and large there is a feeling
that the resources that are better heing used in tf;is industry are ex-
cessive and that the services of high quality medieal care can bo pro-
vided for less percentages in the order of 10 percent or 15 percent—
what we can’t say—but there is little question among peopls who have
analyzed this industry is that bheeause of the reimbursement systems
and because of the way patients view this type of service more re-
sources are being used than needed,

Senator Packwoon. I will come back to this,

Senator Taraance. Senator Dole,

Senator Dok, Thank you, Mr. Chairman.

I only want to echo much of what has just heen caid regarding the
pressures on our medicare and medicaid budgets. and commend Sena-
tor Talmadge for his dedicated efforts at bringing about the kind of
reforms it will take to achicve some micasure of control in this area.

I think the seriousness of the task before us is illustrated by the
very occurrence of these hearings. We as a subcommittee do not meet
very often. so when we do convene formally, it has to considered a
significant occasion.

The fact that we would choose the hour of 8 in tha morning is
further indication, perhaps. of the importance of the subjcet matter
involved. Tt may be, too, that since the committee has been sccused of
writing its tax legislation in the dark of night. we want to demonstrate
onr versatility by deliberating health legislation at the crack of dawn.

In any event, T believe we are all in agreement that sometking has to
ba done about the soaring cost of Federal health programs generailv—
and the intolerable abuses revealed over the past yvears specifically,
S. 3205 is one comprehensive attempt at addressing the problems in-
herent in both.

Speaking for the minority memhers of the Health Snbcommittee
I might just say the fact none of us has vet hecome a cosponsor of this
nronocal does not. mean we are not interested in the ohjectives it secks.
Certainly. as a member of this committee as well as the Committee on
Budget—which this spring tried to mandate a £1.2 billion cutback in
medicare and medicaid expenditures—TI feel a special obligation in this
area,

We do, however, want to demonstrate that there is room for differ-
ence of opinion ag to how those @oals should be reached. Moreover. we
want to remain open to alternative approaches that might be worthy
of our advocacy.
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Senator Talmadge has said several times since introducing his bill
that he is not trying to engage in legislative overkill and that none of
its provisions is locked in concrete. Certainly, the whole reason for
holding these hearings is that of capitalizing on such flexibility by
receiving and reviewing new ideas and opinions which can hopefully
lead to development of a consensus response,

To that end we are all committed—and look forward to the chal-
lenge of the week ahead. Seldom do we have the opportunity to dis-
cuss something that touches every aspect of the health industry as
deeply as do changes in our medicare and medicaid administration
and reimbursement systems—and-we appreciate highly the participa-
tion of those joining us for that purpose. .

May I just add a special welcome to those testifying today from the
National Association of Counties; the National Conference of State
Legislatures; Governor Busbee of the National Governors Confer-
ence: and Secretary Mathews. I believe this is the Secretary’s first
appearance before any part of the committee since his confirmation
hearing over a year ago—and that in itself should underscore the
importance of this undertaking.

Mr. Chairman, I thank you for the courtesy of these few comments
and pledge my cooperation and support in trying to get a handle on
the J)robloms which confront us, .

Now, to Vmcoed with the questioning I had wanted to direct to Sec-
retary Mathews, I would just note that there have been many investi-
fntive journalism articles and horror stories about medicaid scandals,

it one of the first to catch my attention appeared in the Time maga-

zine dated Mav 26, 1975, Tt stated therein that according to a recent
GAO check, 28 pereent of those receiving medicaid benefits in New
York City were generally ineligible for them.

So I would just ask. what has been done in that area to make certain
that we provide benefits to those who should be eligible and deny
benefits ta those who shonld not ?

Seeretary Matuews. Two things, Senator, and T address these in
the last section of my remarks. There are some people who are receiv-
ing benefits, T think ‘the article you have reference to concerns medic-
aid applicants who are simply not eligible or the moneys are spent
in cases where people are fraudulently abusing the system. The best
way to deal with that problem is to deal with it directlv—we have to
Improve our capacity to deal with fraud and abuse in the system.

Wao have had up until about 8 months ago only 10 criminal in-
vestigators working on this program. Now mind vou it is & program
administered at. the State level. We have in the creation of this new
Office of Investigations, significantly with the a<sistance of Congress,
Increased the size of that staff. integrated it with our sudit effort and
are working with States nsing their own resources to trv to cut down
on the expenditure. However., despite whatever we micht do in trying
to control fraud and abuse we cannot by those efforts make up for
poor program design. )

One difficulty the States have is that they simply cannot keep up
with this program. Their management information system for this
program 1= inadequate to its size and complexity and we have devel-
oped what isin effect a model management information system and we
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are quite anxions to work with Statesto provide the necessary technieal
assistance so that they can develop a surveillance system somewhat
like the one we use in TRS that keeps up with the pattern of expendi-
tures so that we are monitored. Those efforts together 1 think are a
good portion of the answer to the problem described in this article,

Senator Dore. We had the same Problem in mlmm;stormg}‘hc f
stamp program. There have been charges of abuse with families hav-
ing incomes up to $16,000 or more qualifying for food stamps. I
assume you have similar stories. .

This ‘article in Time also mentioned so-called “medicaid mills"—
clinics set up to sort of “ping-pong” patients through several doctors
or utilize what we call “family ganging” techniques, where they look
at everyone in the family. Is there actual evidence of those types of
operations and are they extensive or is that just one isolated story ¢

Secretary Martiews. I am thinking particularly of the State we
have just gone into where, with the cooperation o the Governor, we
have been looking at. a series of cases, but T don't_recall one that is
exactly of the form that you described here. There is fraud and abuse
in medicare and it is very simple. There are any number of devices
for carrying it out.

Even with nonprofit institutions, the nursing homes and others, we
seo the establishment of pharmaceutical companies that are owned by
the same people who own the dirug companies, There is an indication
of improper kickbacks for laboratovies that do work. There are a
whole host of unsavory practices. There are service problems, The cost
to the Federal Government is somewhere in the order of $750 million a
year.

Senator Dove. You say $750 million?

Sccretary MaTnews. That is the figure we used in our last testimony.

Secretary Taryanar. Mr. Secretary. one of the problems which has
concerned us enrrently is the lack of followthrough by the T'.S. attor-
ney’s office on cases of fraud developed by the medicare and medicaid
programs. What actions have you taken to assure that cases will be
brought to trial by U.S. attorneys, and do you feel that this is a
problem area?

Secretary Matnews. We have directed our attack and plotted our
strategy in cooperation with the States. By joining with the States
in this effort we have been able to get at the problems a lot. sooner.
bring a case to the point. and fashion the case so that it can he turned
over to the prosecutor. T have heard no comment in our Department
about difliculties with the Justice Department. T would ask Dr. Weikel
to comment. We are bringing these cases in Federal court. in State
conrt.orinhoth?

Dr. Weiker, In the case of medicaid it is to go through the State
hoard for prosecution, If for any reason at all that does not take place,
then we are prepared and we have as part of the process involved
meeting with the U.S, attorneys in the particular States in which we
m‘o'\\'m-lfm,g with the fraud and abuse initiative.

Now in the past I think it is fair to say that there has heen less
than enthusiastic acceptance of medicaid cases by some of the U.S.
1\ttm:neys.r0n the other hand. we have some cases. We have one case
in New York State involving at least €2 million of Federal funds,
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50 to 100 providers, where the U.S. attorney is prosecuting that case
and we are working with him in developing the case.

Senator Taraabcr. Do you think there is adequate followup on
the medicare-medicaid cases referred to the U.S. attorneyst

Dr. WEIKEL. It is too early for us to give you a concrete answer on
that in_terns of the new imtiative. In the past there was very little
activity at the Federal level in medicaid fraud and abuse and there-
fore we don't have much history. I think medicare probably has much
more history than medicaid,

- Secretary Marnews, In medicare we do have a record of very
vigorous activity in bringing cases before and getting action in the
Federal cowrt,

Mr, Tierney, do you have those figures at hand that ave in the
annual report of investigations and prosecutions ¢

Mr, Tierxey. I am not sure I have the precise figure, Mr, Secretary,
I could give you some general figures that 1 think would give you the
picture, Senator Talmadge. As of June 30, 1976, there have been, since
the inception of the medicare program, 43,822 allegations of abuse
or fmu(f i 23281 of those were fraud allegations, Now these include
stutements from people who simply say that there is an item in a bill
for a service I never received: often their allegation turns out to be
a mistake, That gets down, when we finally complete our investiga-
tion of such allegations, to somewhere around 2,300 fraud cases which
we have gone all the way through a——

Senator Tarymance. What has happened to the 23,000 cnses?

Mr. Tierxey, Then we started to sereen those cases.

Senator Tarsmavue, You reduced them to 2,300 ¢

Mr. Tierxey. Yes.

Senator Tarsance. What happened to the 23001

Mr. Tierxky. In those cases, Mr. Chairman, about 578 of them we
referred to the Justice Department,

Senator Tavyance. Hlow many convietions did you get ?

Mr. Tierxeyr. I would like to submit that information,

Senator Taryance. We would like to have it for the record.

Mr. TierxEy. Yes: but let me give you the picture. We have secured
267 indictments and about 200 convictions. Now that does not sound
like much but to give it u little perspective, Mr. Chairman, that is
more indictments and convictions—I am not saying this is our prime
goal in medicare—but that is more indictments and convictions for
that kind of fraud than have been secured by all the rest of the health
isurance industry combined prior to the medicare program. So I
think we have an active program. Mr. Chairman, and I think we have
a tremendously effective deterrent prograin.

[ The material referred to above follows: |

DEPARTMENT OF HEALTH, EDUCATION, AND WEILFARE.
SOCIAL SECURITY ADMINISTRATION,
Ballimore, Md., July 26, 1936,
Hon, HERMAN E. TALMADGE,
Chairman, Subcommittee on Health, U.8. Senate, Washington, D.C.

Dear SeENATOR TALMADGE: During the course of this morning’s hearings you
and other wembers of your subcommittee asked questions anbout the number
of fraud allegations, investigations, and convictions which had occurred in the
Medicare program. At the time, I did not have the precise numbers and asked
your permission to submit them for the record.
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To date, we have received and Investigated approximately 20,000 allegations
of posaible fraud. Generally, these allegations arise froin beneficlaries who
simply question the receipt of {tems of service or supplies for which they have
been billed, In the vast majority of cases, these allegationa turn out to be the
result of a mistake or a misunderstanding. Nevertheless, our program integrity
units, centrally and regionnlly, investigate every such assertion,

We have referred 0630 cases to the Justice Department for prusecution, 182
cases are awalting prosecution, and 163 have resulted in convictions. The balance
wero clither declined, or the charges were dismissed, or the defendant acquitted.

In addition to these fraud cases, we have {nvestigated some 10,000 incldents
of possible abuse of the program. As a result of the<e Investigntions we have
secured the repayment of approximately $30,000,000. As Renator Packwood
pointed cut, theske end results scem very small in view of the amount of offort
expended, but we believe that the deterrent effect of aggressive Investigation
is valunble to the program,

Sincerely yours,
TuoMaR M. TIERNEY,
Director, Burcau of Icalth Insurunoce,

Senator Taryance. My time has expirved.

Senator Packwood,

Senator Packwoon, Jot me go back to the original question T was
pursining. I think if yvoun are suceessful in all of your eriminal indict-
ments regarding fraud—if you are lucky, you may save enough money,
maybe, to be the difference in one year's incrense in its cost and after
that you ave off and running again, T think that is what the doctor
was about to say, that it is not going to be enough to tighten it up and
manage the present program but something else has got to be tight-
ened up. I am curious what are some of the things you are talking
about. R\'lwrv do we start to cut back? What types of cervices do we
minimize or cut offf What kind of service do we eut down?

Dr. Aravax, First of all T think the best thing is not to try to
second guess the front line people. the providers. You look for incen-
tives either in the form of financial or in the form of regulatory. You
essentinlly asck the provider community to cut back. The surgery pro-
gram is a good exnmple of that. When vou talk about cuthacks of
40 percent in the rate of surgery, that is billions of dollars nationally
but that is the first line.

Senator Packwoon. I will put it in layman’s language. You say to a
hospital: Your reimbursements last year were a million dollars; this
year we will give you only £050.000. You live with that.

Dr. Aeryax. That would be the second line. The first line was
essentially we create a reimbursement on the FIMO's where you have
a fixed amount of money and you say to the medical community:
You ave {ming to provide any amount of care that you believe is
neeessary but you are not going to get any more money.

Senator Packwoon. Let me ask a question about the ITMO’s because
I reeall the doctor's testimony 3 or 4 vears ago on the subject of
medicare where the HIMO said that their real secret on cost study
was really in preventive medicine but when it came down to the actual
cost. of running a hospital for those that had to be hospitalized they
could not run them any cheaper than the normal nonprofit or they
would not have a hospital.

Dr. Avrryan. Dr. Cooper is much more familiar with that than 1
am but that is true. The real savings is not having somecone in the
hospital in the first place and therefore building a smaller facility
so that they use fewer hospital beds per year.
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Senator Packwoon, In this medicare program how do you go about
encouraging less hospital care?

Dr. Arrsax. We favored a more positive approach towards IIMO
development than is currvently in medicare and medieaid,

Senator Packwoon, Let me separate those two. You don’t have to
have HMO’s to reach this goal you are talking about.

Dr. Aurvas. No,

Senator Packwoon, Fewer hospitals,

Dr. Arrsan, And the alternative way that is in the statute of the
1972 amendments is in the PSO program where vou ask medical pro-
viders in the community to be concerned abont the need for surgery.
Again Dr. Cooper is in a much better position to discuss that.

Let we just say on the reimbursement side you want to couple it.
The medical side is one side but you do need in my view some kind
of financial constrnints, There needs to be a budget that a provider
goes up against, whether it i< a hospital or a physiciun,

Senntor Packwoun, lat’s go back to what kind of a budget woulld
you need. What do you say to a private practicing physiciun in order
to live within his budget ¢

Dr. Avrsiax, I am less concerned about the individual physician in
the oflice. When he gets in the institution, the amount of tests he orders,
the amount of procedures hie has available to him—if the hospital faces
a limited budget, it cannot just simply have all the tests that anyone
could want, ail the drugs, and so there would have to be some give
and take within the medical community and the hospital administra-
tive stadl on how can we cut back. 1 would hate to see us try to dictate
from on high you could do this and not that. I have listened to medical
people enough to know that that is not a wise move.

Senator ‘T anyance, Senator Dole,

Senator Dove. I don’t want to take all the time on what actions
have been taken so far by U.S. attorneys, but it is my understanding
that most violations now are misdemeanons. Is that correct ?

Dr. WeikeL. That is correct.

Senator Dore. Under the Talmadge bill it will be changed to
felonics,

Dr. Wrikgr. In the case of medicaid we are very supportive of that.

Senator Dork. T think the same has been true in other areas where
we have had very little, if any, prosecution, It is hard to interest the
U.S. attorney in a misdemeanor charge when he is going to spend
more time in the investigation than he might be able to justify other-
wise, So vou support the change from misdemeanors to felonies?

Dr. WeireL. Very definitely.

Senator Dorr, With reference to the 19,000 complaints pared down
to 2,000, did you get some fix on the number of final convictions?

Mr. Tieryey. Yes. As T said to the chairman, Senator, the number
of actual convictions is ahout 200, That is very small,

Scenator Dorr. Do you have any idea of the fraud that is involved in
terms of total dollars? .

Mr. TierNEY. No.sir, T don'’t.

Senator Dorr. What is the bigeest abuse or “ripoff” you have ex-
perienced in medicare and medicaid ¢ )
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Mr. Tierxey. Well, Senator, it all depends whether you are talking
about individual physicians or whether you are talking about institu-
tions. The ripoff part is not the big thing. When you actually get a
case of fraud it is because the doctor is charging for services that he
didn’t provide or he is agreeing to take an assigninent and then goes
ahead and bills the patient also, That does not necessarily mean that
there is a lot of money involved.

I think, in reply to Scnator Packwood's series of questions, it docs
not make a great difference—the actual recovery of money or the actual
fraud involved—but the potential is nevertheless very great,

Now the ubuse of services, Senator, probably involves a lot more
money than the fraud. In other words, a doctor who keeps on provid-
ing more and more and more unnecessary services, commits no fraud,
He is abusing the program and his abuse involves substantial amounts
of woney, The amount of money involved in medicare fraud is not a
significant financial item,

Senator Dok, Mr. Secretary, you have stated in your testimony
that much of the internal consolidation and reorganization contem-
plated by the Talmadge bill can be done administratively—that is,
without legislation—and that that is the way you would prefer to
handle it. ll‘lu\'u you analyzed the bill to sce if there are other arcas
which you might address the same way, and, if so, could that be made
available for the record {

Seeretary MaTiews. We would be pleased to make this information
available when the Department has completed its analysis of the bill.

I commmented on the other because of my concern that these matters
be um‘»mm-lml on a departmentwide basis, I have the same conviction
the Senator does about the need for expanding our capacity but we
have other areas of the Department where we have problems with
fraud and abuse. It would make much better sense for us to have a
single comprehensive fraud and abuse and Inspector General program
combined and allied with our audit effort than it does to have a series
for each of the particular problems that we have had. [But whether
we do have other activities underway that would have some impact
on thia legislation, we would be pleased to comment on those in the
context of the comment of the Senator.]

Senator Taryanar. Mr, Tierney, you have had many years of ex-
perience dealing with hospitsls and doctors, first as the president of
the Blue Shield-Blue Cross plan and then as Director of Medicare.
Based upon that extensive experience is it your view that arrange-
ments whereby hospital associated physicians such as radiologists and
pathologists are paid through a lease or percentage arrangement leads
to excessive payments? '

Mr. Tierxey. Senator, T was never a part of Blue Shield, just Blue
Cross, That is just for the record.

Senator, this has been a problem since at least the carly fifties and
T think it has long since been time. as the Secretary said in his testi-
mony, to take a whole new look at that arrangement. This concept of
physician payment on a percentage of the gross charges of a radiology
department or pathology department is simply. in my opinion, not

realistic and does result in inflated costs. inflated bills,
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Senator TALxADGE. As you know, we have had a great deal of diffi-
culty in developing a noninflutionary and equitable approach to pay-
ing doctors under medicare. Some medical associations advocate usage
of the statewido fee schedules in place of the present complex method
of puying doctors under medicare, Do you see advantages in changing
over to the use of the statewide fee schedules and, if so, what are they
and what are any disadvantages?

Sceeretary Maruews, I might comment in general and then ask Tom
to comment. particularly what they arve,

Senator Tanyvance. Fine,

Secretary Marnews, I think it would be very useful for the state-
ment that any medical associntes take a look at the fee schedule or the
rationnle behind it beeause, as Tom just testified, those practices do not
always meet the final test of logic and they do in fact have an in-
flationary impuct. This is something that we would hope that the
State and other professional ussociations would yndertake, It would
immeasureably help us with our responsibilities under the 1972 So-
cinl Security Amendments,

Tom may have some more particulars or comment,

Me. Tierxey. Welll Senator, first of all from a program point of
view, I think our present system which, of course, was dictated in the
original lnw has, over a period of years, really become too complicated.
Wo try very hard through vast computer exereises to determine the
customary charges of individual physicians and the prevailing charges
for similar services by all physicians in a given area. We have over 200
such areas in the country now,

Ono result is that we really cannat tell the medicare beneficiary at a
given time what the program will pay. We really can’t even tell a
doctor what the program will pay. It has to come out of this massive
computerized operation, and 1 think that is bad.

Second, it seems to me that a well-established, well-negotiated, well-
reasoned fee schedule can form a better basis for future changes
than going through, as I say agnin, this simply massive computation
of the charges that have been made. There is one problein, Senator, and
that is that when you talk about a statewide schedule there are tremen-
dous variances not only within a State but even within a locality. If
you think in terms, for example, of an extreme cuse like New York ?‘it.\'.
it would be unreal to apply, the same fee schedule to physicians in the
Harlem area as you do physicians on Park Avenue or physicians in
Beverly Hills against physicians in Watts. The facts are that in such
disparate arcas doctors simply do not charge the zame fees. It would
result in inequity. Doctors would be getting much more than they
charge in one area and much less in the other.

' So there are problems when you talk about statewide. regional. or
other appropriate arcawide fee schedules, If they are well reasoned
and carvefully developed, however, they could result in tremendous
simplification for the program.

Senator Taryance. Senator Packwood.

Senator Packwoon. No other questions. .

Senator TaLyabce. Does the stafl have any questions?

Thank you.

Secretary Matnews. Thank you.

75-302—76—1
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Senator Tarvancr. Next we will hear from the Honorable George
D. Bushee, the Governor of Georgia.

Governor, we are delighted to have you appear before this commit-
tee. You have had many problems trying to administer this program
in your state and you can speak with knowledge and from experience.

STATEMENT OF HON. GEORGE D. BUSBEE, GOVERNOR OF GEORGIA

Governor Busner, Thank you, Mr, Chairman,

I have with me Gail Moran from the National Governors' Confer-
enco and Bob Castellani who is general counsel to the National Gov-
ernors’ Conference task force on Medienid wha is from Georgia and
Mr. Jack M. Burris with the Georgia Office of Planning and Budget,

I apprecinte the opportunity to share my views with you on one of
tha most eritieal iscues facing Governors today, medieaid reform,

Lot me say at the outset that theve is abzolutely no doubt in my mind
that the basie gonl and thrust of the medieaid progemm—to guaranteo
adequate health cave for thaze in need—is unquestionably one of the
most hinmane and honorable endeavors ever undertaken by the Con-
gress and our Federal svstem of governments, T actively su|])|m|ftml the

wogram in Georgia in 1967 and, as mnjority leader in the Georgia
ilmmu of Representatives nt that time, helped secure my State's entry
into the program. T favor continuation of the concept and wonld cer-
tainly not want anything I may say here today to be interpreted as
opposition to the basie idea hehind this worthy program,

f).. the other hand, it is equally clear to me, after 18 months as
Governor of Georgia, that the present medieaid program is the most
complex, confusing, duplicative and administratively wasteful system
cver conecived by man—one that will surely bankrupt the States and
the Federal Treasury unless substantial reforms ave undertaken, both
at the State and Federal levels,

In terms of program growth alone, the first year of medicaid oper-
ation--fiscal vear 19i8—in Georgin saw expenditures of some $28
million for approximately 347000 needy recipients. By fiseal year
1975, program expenditures had elimbed to more than $267 million to
serve more than 675,000 eligible persons. This vear we spent $364,-
688,814 for medieaid assistance. Just during the last year, Georgia'’s
medicaid budget expanded by 37 pereent—and that inerease required
two regular sessions and one special session of our general assembly.,

Fven with this tremendons inerease, program cuts were necessary,
This is in part due to the fact that the State's share of the cost has
increased while the share of the Federal Government has decreased.
In 1968, the Federal Government shared in 75 percent of the pro-
gram’s costs. Today Federal participation has dropped to 6 percent.

In terms of sheer complexity and volatility, the medicaid program
certainly ranks as the most diflicult program to administer. The
Gieorgin program, as with most other L‘ta(os. represents the largest
single processing and payment system in the State. During this last
fiscal year, for example, more than 40 million picces of paper were
processed. representing some 7.5 million claims.

We in Georgia, like the majority of the States, have not wrung our
hands in despair or shirked our responsibility. I have mada every
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effort known to me to try to efficiently and effectively manage the pro-
gram as presently anthorized.

I've been sued, cussed and blamed because of my honest efforts to
meet congressional intent, keep our budget balanced, honor conflicting
Federal guidelines and comply with court rulings—while at the same
time steadfastly trying to maintain a quality standard and array of
medical services for those least able to defend or fend for themselves,

Since taking oflice my administration, with the help of the Georgia
Iegisiature, has:

1. Initiated a physician pavment profile system to provide a mech-
anism for an annual review and up({nto of physician payments which
}vill s;igniﬁcant ly aid the State in the detection of overpayments and

raud,

2, Implemented a medicaid management information system
(MMIS). Georgia was one of the first States to receive approval of
its advance planning document and becanse of the ervitienl issucs weo
felt this system would help solve implemented the MMIS in only 12
months. As with anything new, the program encountered some prob-
lems, However, I have recently reorganized the department of human
resourees’ medicaid section to bring about more eflicient processing
of medienid elaims under this new system.

I just heard the statement, something to the effect of a model design
for a management information system, I say to you it cannot be done
except through experience because I had pitfalls,

3. We became one of the first States to have recognized by HEW
an operational surveillance and atilization review subsystem (S/UR).
This provides one possible long range solution to detecting and elimi-
nating provider and recipient abuse and overutilization of the present
medicaid system,

4. Adopted statewide policies and procedures for the medicaid pro-
gram which implemented several cost saving measures and provided
additional deterrents to overutilization, I hope I am questioned on this
and T am prepared to talk about fraud. Among other things, these
policies oxchu‘ml from reimbursement services which were unneces-
sary, provided a prior autherization mechanism for services which
had been overntilized and required formal provider agreements and
individual enrollment by physicians in the program.

5. Applied for several waivers from Secretary Mathews in order to
experiment with what we feel wonld be better, more humane and ef-
ficient methods of providing medical eare to the poor and aflicted. One
of these demonstration projeets, entitled “Cost Effective Alternatives
to Nursing Home Institutionalization,” was approved the first of this
month and secks to develop a svstem of community-hased foster and
day care programs as an alternative to the more costly and often de-
bilitating nwrsing home.

6. Tmplemented a system of copayments for drugs and other op-
tional medicaid services which saved some $2 million,

I am not alone in the search for methods to better manage the
medicaid program. Governors in every State are constantly trying to
bring this runaway program under control. Unfortunately. our efforts
arve not enongh. Federal reforms are needed—comprehensive national
reforms developed by all interested groups involved in administering
.and delivering medicaid services. ‘
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. As you mentioned, Senator Talmadge, at our last national meeting
in Hershey, Pa., 3 weeks agothe Governors unanimously adopted a
resolution calling for medicaid reform. In simple language we urge
Congress to provide legislation and authority wRich will:

‘1. Control the spiraling costs of medicaid without holding the poor
hostage to forces beyvond their control ;

_ 2 Girant greater flexibility to States in determining appropriate re-
imbursement costs;

B3 Stress incentives for cost control rather than penalties:

-ll. Assure adequate mechanisms to control the utilization of serviee;
fnne :
o Reduee the duplication and conflict between medicaid programs
and administrative requirements with other health and human re-
SOUICE PrOZIams,

As partners in our Federal system—and we are partners in adminis-
tering the program—=Governors in turn pledge an intensified effort—
where possible—to manage the program better and, most importantly.,
we l)lmlge a thorough review of the medicaid programs in ench State.

These are simple groals, many of which are incorporated in the legis-
Intion you are considering today, -

First. there is no doubt. that all Governors favor a consolidation of
the confusing bureancratic nightmare—the plethora of agencies in
HEW which attempts to run, rule and regulate this program, Re-
cently I requested and was granted by Secretary Mathews a waiver to
test. a copayment plan as a tool for controlling overutilization in the
medicaid program. One would think that there is adequate precedent
for such an experiment,

Unfortunately, this is not the case. Since receiving the Secretary's
approval, I have been sued in Federal court and along with him
gotten conflicting opinions from within HEW and finally had the
waiver disapproved by an Institutional Review Board which was
created and operates under guidelines promulgated by HEW. It is
this sort of confusion and rvesistance to change that stymies any hope
of ever improving the existing HEW medicaid management. I be-
lieve the consolidation into one financing unit of the various burecaus,
offices and administrations now competing with each other over who
has the right to say what to whom, when and why to the States is a
positive step that will lead to more uniform and consistent medicaid
policy development., )

There is also no doubt that all Governors endorse the principle
cmbadied in S, 3205 that secks to erack down on fraud and abuse in
medicaid and medicare. T personally favor the creation of a Central
Fraud and Abuse Unit under the direction of an inspector general.

One of the first acts I took after being elected Governor and prior
to taking the oath of office was to request from then Governor
Carter’s emergency fund the resources necessary for an analysis of
medicaid provider payments in order to detect any potential program
abuses. This initial analysis prmu(lztml suhsmﬁuont audits by the De-
purtment of Human Resources in Georgia and revealed over $183,000
in pavments for invalid services. ) )

In" addition the Department’s audit identified an even larger
amount in inadequate services and expensive treatments in cases which
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could have been handled at significantly less cost to the State and to
the Federal Governiment.

We discovered nursing homes hilling the State for a water ski boat,
trips to Hawaii, and purchases at a ﬁu'ge Atlanta department store
for which there was no accounting,

We had dentists who, in recent years. had billed the State more
than $200000 for work which, upon examination, was simply not
found in the mouths of patients. I don’t think anyone, unless they are
involved, hus any idea what a dental audit jnvolves when you have
the number of patients we have in the dental program.

We found patients who were treated for, say, three crowns and
two root canals who had not even had a filling and we were charged
for it. We found patients who went doctor shopping when one physi-
cinn failed to prescribe the drug they happened to want, We were
double billed when patients ran to the hospital emergency room for
the slightest ache because they didn't desire to be inconvenienced by
a brief wait in a doctor's office.

I fully appreeiate, Senator, what you have in your bill for doctors
to be available for treatment to keep patients from going to emergency
rooms but we found overutilization. We found a motter with three
children there to get cold shots rather than go to a doctor's office who
was available and sit there with everyone else,

This waste, extravagance. and outright fraud is coming to a
sereeching halt. I have appointed a special prosecutor to work with
auditors and dentists in a continuation and expansion of the dental
zudit, One of those being audited recently calllod the State Auditor
and asked, “IHow much do 1 owe?” That does not settle the matter as
far as I am concerned. We'll be sending out bills to recover overpay-
ments in the near future, and those might not be the only bills the
prosecutor has in mind.

I am confident that with increased support from Washington, as
provided in 8. 3205, and with increased muscle backing up the ef-
forts already underway in the States. we can significantly reduce
frand and provider abuse in the medicaid program. .

Along these lines, the provisions of S, 3205 regarding the availa-
bility of increased technieal assistance to the States for improving
the manngement, administration, and operation of the medicaid pro-
gram are welcomed by the Governors. For too long HEW has been
enger to tell us what we cannot do hut <low to show us how we can
muke programs more effective and efficient. Such cooperation between
HEW and the States conld avoid the situation we face with the cur-
rent regulations governing medicaid funding of intermediate care
facilitics for the mentally retarded. a horrendous problem for all the
Ntates.

Over the last several yvears the State of Wisconsin built new facili-
ties for their mentally retarded citizens which provided 90 square
feet of floor space for each patient. This excecded the minimum
standard of £0 square feet set by the Joint Commission on the Ac-
creditation of IHospitals, The <tandards were developed by mental
health professionals representing such nationally recognized groups
such as the Association for Mental Deficiency and the Council for
Exceptional Children. Recently, IIEW regulations mandated 100



48

square feet per patient—they had built 90 on the standard of 80. These
regulations would have required Wisconsin to drastically remodel
the facilities at a great cost or withdraw from the program.

At Gracewood State Hospital in Georgia these regulations would
require the separation of mentally retarded children which require
constant medical surveillance. Physicians have informed me that com-
pliance with these regulations would result in the death of some of
these children. I will illustrate that, Mr. Chairman, if I might, I
doubt that many people who wrote these regulations have ever gone
into one of the institutions that we are talking about but I did and
I would just like to relate one thing,

Senator Tavaanae, Would you yield at that point ?

Governor Busser, Yes,

Senator TarLyance. I am thoroughly familiar with what you are
talking about. The divector of the stafl is now working on the matter.
I think you sre entirely covreet, the people who wrote the regulations
have not been in those institntions,

Governor Brsnie, 1 don’t think there is any magic in the number
four which limits you to four patients per room and requires you to
build a wall. It took us 18 months before we found out we could build
a partial wall where we continue to have air conditioning and so forth.

Where you have 275 children that are patients, of this 275 there
are 252 that have «eiznres on the average o} 30 to GO times per month,
and where half of them have tubes such as in a tracheotomy to sustain
life~and T am not going to describe any further the condition of
these people other than to say that each time they vomit they must
be resuscitated and if they are not they die.

To say that you are going to build a wall around each four beds
down there, even if it can come down from the ceiling 3 feet, is some-
thing that we will not do regardless of the regulation if it is going to
kill these patients,

Needless to sav, T will not jeopardize their lives. Now with the
coollwrati«m of Secretary Mathews, newotiations are underway to
modify these arbitrary requirements. If I1EW had consulted more
effectively with States and assisted in the development of plans of
compliance, a great denl of cost, confusion and suffering could have
been avoided.

The Governors applaud the provisions of S. 3205 which require
that regulations pertaining to this act must be issued by the HEW
Secretary within 13 months of passage. We waited for almost + years
for regnlations from HHEW that would guide us in com lying with
the Federal law requiring States to reimburse nursing {:omcs on a
reasonable cost-related basis. Now after waiting 4 vears we received
the guidelines on July 1. 1976, the same day that the lIaw regarding
reasonable cost reimbursement was to have taken effect. Tt will now
be another 18 months before congressional intent is fully implemented
—more than 5 yearsafter the law was passed,

On these provisions we are in general agreement, Like the principles
of our resolution on medicaid reform. the answers to these problems
are relatively simple and «traightforward in other areas. while we
are in agreement on principle as to what should be addressed, solu-
tions are not so simple or straight forward.
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Recognizing this, the Governors took an additional action at our
last conference in support of our medicaid resolution. In order to assist
in the development of specific solutions in reforming the medicaid
program, Governor Cecil Andrus of Idaho, chairman of the Na-
tional Governors’ Conference, named an 11-member special task force.
As chairman of this task force I pledge to you our full cooperation and
willingness to work with you in providing ideas, gubernatorially certi-
fied accurate data, and the benefit of our experience in the day to day
management of this complex program,

I believe reforms should be developed just as the medicaid prograin
is administered—in a partnership way, by the Federal, State and loeal
povernments, Regardless of whatever legislation you have I eannot
overemphasize from the regulation standpoint that the people that
administer the program and have had experience under tllc program
ghould be involved,

~—During the next several months, the Geovernors® task force will be
addressing in considerable detail the vavious specilic aspeets of medi-
caid reform, many of which are addressed in 8, 3205, As you know,
the Governors have not taken a specific position on the bill before your
committee and it would be inappropriate for me to address on behalf
of all Governors the specifie provisions of the bill, NXor do I wish to
prejudice inany way the work that lies before our task foree,

However, as Govenor of Georgin there are certain elements of the
bill T would like to discuss and points I would like to bring to your
attention,

I favor the inclusion of incentives to the States and providers for
superior performance in the administration of title X1X. T would sug-
west, however, that States will likely require more lead time than
the proposed Octaber 1977 effective date offers for complying with the
many new administrative requirements included in the bill, |

Scecond, I question the necessity or wisdom of determining medicaid
eligibility semiannually for the aged. blind or disabled. I recognize
vou are combining this but these people who are blind or aged are not-
going to change as frequently as other groups and you have fewer
changes in the staius compared with the medically needy. Conse-
quently, the cost of administering redetermination every 6 months
is likely to be greater than the benefits,

Although T concur that we must ensure efficient administration
of the program, I believe that setting error rate goals at the 50 per-
centile of rates reported by the States will severely penalize many
States, This approach also seems to assume that States do not want
to reduce errors and are not making everv cffort to do so. As a
Governor who is faced daily with the tongh hudgetary and politieal
decisions provoked by medicaid, I can unequivocally assure you that
this is not true.

As an alternative, I would propose that States develop plans of
compliance, in cooperation with HEW, which are aimed at reducing
the error rates progressively within each State. This is not true today
because a person who qualifies as an ADC family, the grandmother
might move in tomorrow and today they are qualified, tomorrow they
are not. They say that is an error even though they have to make this
determination every 6 montlss.



50

These plans should clearly define errors and set out specific goals
for reducing ervor rates within each State on & yearly basis, States
would then be judged on their efforts in complying with these plans.
If States refuse to cooperate or fail to show good faith in carrying
out their plans, then I believe fiscal sanctions are necessary and ap-
propriate. When solutions are identified, the States and HEW should
make every effort to communicate these answers to other States as
quickly as Fossible. This approach recognizes that solutions to the
problems of controlling errors are not clear, while ensuring that a
concerted national effort will be made to work toward the most cfticient
management of the program. . )

Concerning the provider reimbursement provisions, the only point
I would like to urge the committee to consider at this time is that
States be given appropriate flexibility to demonstrate and experiment
with reimbursement systems they believe may prove to be superior
in efficiency and cost control to the system outlined in the bill.

Many States, like New Jersey, are well along with implementation
of reimbursement systems that are proving to be effective. States have
always been crucibles of change and innovation and I would hate to
sce this pioneering spirit stifled in any way.

There are other areas of the bill that give me concern but I have
no specific positive alternatives to offer at this time. Areas which I
hope to have our task force address and advise your committee on in
detail—and with a unified position—include:

1. The provision providing for allowable hospital cost increases
tied to the increases 1n costs to the medical industry as a whole. Since
medical industry costs are increasing at a rate much greater than the
cconomy as a whole, perhaps some other national or regional indicator
may be more appropriate as a measure of the extent that cost increase
should be allowed. - -

I have charts that demonstrate this attached to iy testimony.

2. A consensus definition of an “error rate.” I believe there should
be a distinction made between errors that are truly made by the State
at the point of cligibility determination and errors that are subse-
quently discovered over which the State has no control. Surely States
should not be sanctioned for mistakes for which we are not responsible,
as is the case under present regulations.

That is the grandmother argument. If subsequently the family be-
comes ineligible, we are charged with an error.

3. Safeguards which might prevent hospital administrators from
passing on increased costs in this medicaid program to other third
parties in order to avoid Federal penalties which have been previously
discussed. ’

4. The specificity of some of the provisions of the bill.

5. Possible increased State costs that may be associated with certain
provisions in the bill. :

In conclusion, the Nation's Governors are most encouraged by the
work of this committee toward reforming the medicaid prograni. We,
the Finance Committee and the Governors, are in concert in principle
and are united in our determination to provide quality health care to
our Nation’s poor and afflicted at an affordable cost and through
efficient businesslike administration.
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As Senator Talmadge indicated in his introductory remarks on the
bill, the time has come to put “our” house in order. Hard decisions
will have to be made. On behalf of the Governors’ Conference, I offer
you our resources, data, and full cooperation in making these decisions
and in putting our collective houses in order. _

The bill is the first step in a long walk—one I hope we will take
together.,

l‘i‘hank you.

I admire what you said, Senator, in your printed remarks that you
read in the record about not bemg cast in concrete and expressing
some clear fluidity in your thinking at this point in the program,

L'The charts refvrrcvi to previously, follow:]

Mebpicalp

While the purpose of medicaid iR sound—nedical assistance for the poor——the
design and administration of the prograw bas produced a system wbich is bank-
rupting the States and their localities.

Medicald has become the most rapidly escalating cost of State budgets and the
largest {tem in many local government budgets. In some States, the amount of
mouey spent by medicaid on 4 person’s health care is greater than that person’s
welfare benefita. Many governments approach a time when they will be financiatly
unable to provide adequate assistance for the poor and medically indigent. That
is uncouscionable, and cannot be allowed to happen.

The spiraling costs of this program must be controlled, but we must do so
without holding the poor hostage to forces beyond their control, The fundamental
ixsues are the need for better control over both the rates paid for health serv-
fces and the utilization of these services by the patent.

State govermmnent, which is responsible for the manngement of the medicaid
program, .uust intensify its effort to manage the program better.

To accomplish this, the Federal Government, {n cooperation with the states,
must revise existing regulations and legislation which pose obstacles to effective
cost control procedures States must have greater flexibility in determining ap-
propriate costs for reimbursement, must be given incentives for cost control
rather than penalties, and must be assured of adequate mechanisms to control
the utilization of services.

Also, the Federal Government must reduce the duplication and conflict between
medicaid programs and administrative requirements with other health and
human resource programs.

Uuless reasonable, strong and immediate action is taken by the Federal Govern-
ment, the States cannot promise continually to supply these needed services at
the requisite levels, for they will be unable to ufford them.

The governors pledge to review the medicaid programs in their respective
States and urge Federal action, on a priority basis, to address the problems
created for State and local governments by the continuing rapid increase in
medicaid costs. .

It is the intent of the national governors' conference that medicaid be an itemn
of highest prlority during the next year and that the conference provide leader-
ship in working with congress and HEW to develop needed reforms in the med-
fcaid program,

SeLecrey DATA ON THE MEDICAID PROGRAM

Source Document for Table I through VI is committee print No. 18 Data on
the Medicald Program : Eligibility, Services, Expenditures Fiscal Years 1966-76,
January 1976.

Table I (Source Document Pg. 17) displays increased dollar totals of Total
Federal and State Medicald Program Payments.

Table II1 (Source Document Pg. 18) shows the percentage increase in Med-
fcaid Payments,

Table III (Source Document Pg. 21) details the growth in the number of
recipients by category of eligibility from F.Y. 1970 through F.Y. 1978.

Table IV (Source Document Pg. 20) shows the percentage Increase in the
number of recipients from F.Y. 1970 through F.Y. 1976.

’
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Table V (Source Document Pg. 20) displars the Federal Medical Assistance
Percentages in effect since enuctment for selected States. The Federal share of
State medical vendor payments is determined according to a statutory formula
designed to provide fucreased Federal matching (up to 839%) to states with low
per capita income, and less matching to States with higher per capita incowe
(the minimum Federal share is o0 ).

able VI (Source Document Pg. 22) details total program expenditures for
each of the major types of service from F.Y, 1967 through F.Y, 1074,

‘T'able VII displays selected years of National Iealth Expenditures and the
percent share hore hy the public and private sectors; (Sovurce: S8\, Social
Security Bulletin, Febiruary 1973, Pg. 5.

Table VIII details selected medical care components of the Consuer Price
Index; (Rource: U.S. Department of Labor, Bureau of Labor Statistics).

Table IX shows the average annual index for consmmer prices and medical
«are components, selected calendar years, 1950-74 (1067=100); (Source Con-
sumer Price Index, Bureau of Labor Statistics).

Toble!  Medicaid (and related) Program Payments to Providers of Health Core 15,062,000
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124
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9 8,714,000
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79 6,348,000 6,658,000
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477 3,451,000 1,657,000
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34 | l 2.275,000
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Table 11l Number of Medicaid Recipients (000’s)
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V.—FEDERAL MEDICAL ASSISTANCE PERCENTAGES

Janvary 1976 July 1967t July 1969 to  July 1971 to  July 197310 July 1975 bo-

to june 1977 June 1969 June 1971 June 1373 Juns 1975 June 1927
76.41 74.58 13.57 13.49 72.80 12.41
74.91 72.85 .48 69.67 66.96 66 10
55.77 53.39 52.85 $5.05 52.01 $1.47
50. 00 50. 00 50. 00 - %0.00 50. 00 $0. 00
60. 46 58. 40 56.95 56. 82 $.37 56. 84
50. 00 50. 00 %0. 00 50. 00 0. 00 0. 00
69. 57 69.92 68.33 69.43 70.03 70.60
$3.08 5. 31 56. 24 57.61 57.22 54.69
60.39 60. 48 51.25 58.48 52.26 55.59
NA NA NA NA NA HA
55. 47 $9.20 69.38 62.73 60.99 60.94
61. 45 51.90 51.18 59. 06 55.37 4. 02
54.12 54.37 56. 35 739 59. 40 59.04
$0. 00 50. 00 $0. 00 50. 00 0. 00 50. 00
76. 86 76. 14 .62 74.35 72.28 70.43
Vi—TOTAL MEDICALD BENEFIT EXPENDITURES, BY TYPE OF SERVICE
Type of service 1967 1968 1969 1970 1971 wn 1973 1974
Totals (millions)............ $2,271  §3.451 34,368 §5112 $6.476  §7.713  §8.8i0  §i0. 149
fupationt hospital. ... ._.... 93 1,361 1,586 1,827 2,288 2,944 3,113 339
Nursing home care_. ... .. 766 1, 064 1,291 1,321 1,674 1,178 1,849 2,027
Intermediste care.. ... .o ..coneen. cieeeien. .. 95 304 53 743 1,162 1,601
Physicians. ... ............ 22% 380 516 578 n? 804 955 , 086
Dental care....... . . 2 190 209 169 181 186 21 265
Presciibed drugs. . _. .. 1] 235 301 395 3 549 612 107
Other services. ... .. 115 221 369 457 605 no 907 1,063
VII.—NATIONAL HEALTH EXPENDITURES 8Y SOURCE OF FUNDS
Percent
Fiscal yoar Tots! expenditures Private Public
£ 7+ TN $3, 589, 000, 000 8.7 13.3
19598 e 17, 330, 000, 000 S 25.5
1960.. .. ..., e e st tee . 25, 856, 000, 000 75.3 4.7
....................................................... 53, 765, 000, 000 62.7 3.2
| P 1104, 239, 000, 000 60. 4 3.6

i Estimate.
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TABLE VIll.--SELECTED MEDICAL CARE COMPONENTS OF THE CONSUMER PRICE INDEX, SELECTED CALENDAR
YEARS 1940-73 (1967 =100)

Total Hospital - .
Total medical  semiprivate  Physicians’ Dentists’
Calendat years CPl care foom SerVices foes
1900, ... 2.0 36.8 - 137 3.6 9.0
1990, e e n1 $3.7 3.3 55.2 6.9
[ 80.2 64.8 Q.3 65. 4 3.0
1960. ... 8.7 9.1 §2.3 n.0 2.1
Avers snnual ercen!
dugo. lsto*so....'......“.'f. kN 39 1.4 34 34
s 095 75.9 8.3 92.2
97,2 91.5 81.5 93.4 95.2
100.0 100.0 100.0 100.0 100.0
e e 104.2 106.1 1136 105.6 108.5
I . 109.8 113.4 128.8 112.9 12.9
1970, .t s 116.3 120.6 145. 4 121.4 119.4
Avera snnust cents,
Wﬁ., 196&70...3..‘.” ” 43 6.1 13.9 6.6 5.3
‘ 2.3 128.4 163. 1 129.8 121.0
25.3 132.5 173.9 133.8 132.3
33.1 1.7 182.1 138.2 1%.4
a7 150.5 201.5 150.8 146.8
Average  annusl cont
chaggo, 1921-74. . W . -Il' (¥ ] S.{ 1.3 5.1 49
156. 1 161.0 222.8 160.9 156.0
15.2 163.0 226.1 9 152.2
152.8 164.6 221.8 165.0 158.7
158.6 165.8 288 166.2 19.7
19.3 166.8 23%0. 162.2 161.2
Annustized rate of change, Jan-
uatytoMay 1975 ....... 6.1 1.2 10.2 12.2 10.2

Sourcs: U.S, Department of Labor, Bureau of Labor Statistics.



TABLE IX.- AVERAGE ANNUAL INDEX “OR SINSUMER PRICES AND MCDICAL CARE COMPONENTS, SELECTED CALENDAR YEARS, 1950 74 (1967 =100)

——— e - - C e e = e SN e o, B

1975
ftem ' 1950 1955 1960 1965 1970 1971 1972 1973 1973 January Fobumy March Aprid May June July
CP1, all stems o . . 3 88.7 4.5 1163 1213 1253 1131 142.7 1% 1 152.2 157.8 136 1593 1606 162.3
Less medical care. ... 89.4 949 1161 1209 3219 1329 1477 1% 0 1% 9 155 1582 1589 160.3 1620
CPI, all secvices 8315 92.2 121.6 1284 1333 191 1521 1613 IR.6 1632 161 1645 165.7 166.6
Less medical care. 85.2 93.2 121.3 1277 1326 1383 m 0 1%9.9 1609 1614 1622 1626 1637 1644
=.2. Faee - LY LT LI mLI el T SmEE LD IEDL L L iae - o toae . . = - FAR SRS - P S =
Medical cate, total................ 837 [T %] 7.1 89.5 1206 1284 1325 1377 150, 5 1610 130 lod 4 1658 166.8  1u8.1 169.8
Medical care services. . ... ............. 49.2 60.4 749 87.3 1202 1333 138 2 144.3 lS& 1 1707 1729 1747 159 1770 1734 1%0.4
Hosp.tal serv:ice chargest .. e e mmmnn i iisemeiie emene iivese iieiamen saesa 1020 156 1151 125.3 1223 1244 1293 1301 13t.1 133.2
Semiprivate room .. ... .. 30.3 42.3 $7.3 759 1454 1631 1739 18l 2815 2228 21 2.8 2288 23l 28 20
Operatipg room chaiges . ... iy B29 M4 1%.2 0 1586 17901 2003 2296 2306 237 26 w3 2.2 0.6
X-1ay diagnostic wms. uppu
e ieiieeiiiesceeeeeceesccessvscacesnae 90.9 1103 1249 1291 131.8 1406 150.1 151.0  151.& 1530 1542 1558 156.8
Profe ..ional services:
Phvsicians’ fees. ... ... ...... §5.2 65. 4 72.0 8.3 1214 1299 1338 1382 1509 1609 1629 1650 1662 157.2 1688 169.7
Gene:al physician, office visits _ .. 54.9 65. 4 75.9 87.3 122.6 131.4 134.8 139.5 1%4.3 165.3 167.4 169.7 170.6 171.2 173.0 173.8
General ghyucmn house visits. . 52.9 61.2 5.0 87.6 122.4 131.0 135.7 141 7 151.3 161.7 163. 4 166.4 162.2 168.5 169.4 170.5
Hetmorthphy (adull). . et o813 1150 1234 1282 1313 1386 1462 1475 1434 1502 Isne 1518 1518
Tonsitiectomy and adencidectomy 60.7 69.0 83.3 9.0 MZ.1 1252 1299 1323 1462 1524 1558 1595 1602 1622 1641 1655
Obstetrical cases. S1.2 68.6 9.4 90 121.8 1290 1318 1281 149.0 1577 1587 160.2 1636 164.6 1668 1625
Pecdiatitc care, OMICO VISIE. ... ... . ieeenesrneenaencnnans caan $5.8 1227 10 12 1405 1534 1644 1661 167.4  169.1 1720.3 1721 173.2
Psychiatuist, cfhee visits .. e eeees ERTRE  | 119.4 1248 1792 13136 1410 1479 1328 1488 196 1518 1530 534
Dentists’ fees . miieemee-eeeee 639 73.0 8.1 92.2 119.4 1220 1323 1364 140.8 1500 152.2 1587 159.7 161.2 16L& 1630
Other professional services:
Examination, prescription and dis-
pensing of eveginsses ... . ...... 3.8 7.0 8.1 92.8 1135 1203 1249 1295 1386 186 1458 1469 1481} 148.7 149.2 150.3
Routine lsboratory tests. . ... ... ... . ..., .. .ceeiiiciieeeiainas 94.8 H1L.& 1161 1204 1728 1354 1450 1453 1481 15 1525 1531 154.0
Drugs and prescriptions. . ... ......o.c 885 947 1045 100.2 103.6 1054 1056 1059 109.6 1147 1160 1168 1175 1181 1187  119.4
Presciptions . . TUITTTTTTTTT 92,6 1016 115,30 1020 1012 1013 1009 1005 1029 1067 1074 107.7 1081 108.5 1090 109.6
OVI-the-COUNtEr ILOMS..- - .. noneeneneaeancesannnncnnanannn 8.0 1062 110.2 1.3 1124 N6 1243 1263 127.6 188 1295 130.3 1312

1 lmm 1972-!00 (the date lho mdu was introduced). Source: Coasamr Price lm Buresu of Labor Statistics,

9g
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Senator Taryance. Thank vou very much, Governor, for your
intelligent, and foreeful, and logical statement. The committee and
the stafl intend to continue to work with the Governors' Conference
as we have in the past in developing this bill. We would appreciato
further contributions on your part as well as the National Governors’
Conference beeause T think you are one of the Govérnors in the coun-
try that is taking the lead in trying to get a handle on these problems.

Yon commented in your testimony about over-utilization, Would
you comment further on that?

Liovernor Busser, Yes: 1 wonld like to,

I mentioned abont an experiment that we conducted in copnvment,
On your optional program you can have some experimentation you
cannot. have under your nonoptional programs, For instance, Virginia
was the first of the States to implement a 50-cent charge on drugs.
This 50 cents redneed the amount of overutilization on drugs by de-
creasing by one-third the total drug hills, T have 500000 drue hills
ench month to pay at the State level, We implemented the $1 charge
autlorized by sintute and approved hy HEW Secrotary Mathews' and
0 S1 charge for a doctor's visit and g £2 charae for the emergency
room, This would further deter those peaple who go to the cmergency
roo.

We have to pay. say, £10 for Bufferin down there, ot cotern, and the
costs that we have in the emergeney voom. We find that people can
afford this, Now when yon compare these people and sav vou should
not charge anything on the medieaid for a patient that is hound or
limited to a number of visits they ean have or restrain the amount. of
drugs they have or have any cost to them, yon have overatidization,
You allow this under medicare to say that for the blind and for the
aged that they have to pay 20 percent after the ba<ie pavient and
not be able to do anything, Overutilizaton is the biggest problem that
we have,

Senator Tarsapae, What do yvou think the extent of overutilization
I8, Governor!{

Governor Busnee, T think the extent of overutilization exeeeds hy
threefold the amount of fraud in the program. I want to get into the
frand beeanse I think we have done more in the frand arca than any
other State. T think overntilization by the patient of the user is as
great as anything else in the program,

Senator Taryance. How much do you think could be saved in the
Georgin program if the overutilization is stopped ?

Governor Besser. 1 have savings on the things that we have done
to try and cut down overutilization. Say if there was some magic
formula where we could do away with all overntilization. this would
be an astronomical sum in the neighborhood of #60 million per year.
1 would say you are talking about $60 million per year.

Senator Taryance. In other words, 20 percent approximately. How
much do you think fraud costs the program?

Governor Biosser, T will give yon some good examples on this and
what vou are talking about because there is a lot of interest, I think
the best thing that I culd say about the interest that you have in fraud,
which was the first interest that I took beeause we had some bad apples
in the barrel, is that now we have made extensive audits, Take the
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dental audit we had. Tt is a very difficult thing to do. I think this can
demonstrate what we have involved.

We had a computer random sample involved to select those who
participated with the chagges which we would chart. During the
period from July 1973 to March of 1975 we had 86,796 patients
treated at the cost of $17.4 million in this operational program. Of
theso 86,798 we said we want to bring in a sample of 2,632 physically
to examine their mouths and compare their n.ouths. Of the 86,708 we
solected the 2.632 and were able to have our caseworkers bring in
2,134 to be reviewed by dentists in other arcas. Of the 2,134 we found
diserepancies in 396 which would be 18.5 percent.

1f I were to indicate to you that that is all fraud, I would be in error
hecause after T had gone into detail through the audit and through
each dentist that was andited we found that the real fraud is maybe
less than 5 percent and yon do have some bad apples in the barrel. It
should be corrected. T have a full-time prosecutor on this now. We
cannot stop now with the 2,134, This might be just 12 patients that
one dentist treated in the entire year. If he has abused patients on those,
he has on others and we have to bring them all in and we have to
proceed civilly and criminally and we have a fraud unit to do this.

Senator Tar.ymance. How many indictments have you had to datet

Governor Busser. Wae have not yet prosecuted the first one. I have
a copy of the dental audit with me. We are bringing in other patients
in addition to the ones whose mouths have been examined on certain
of the doctors that we know have violated the law and charged for
things that were not done, so we are in the middle of it right now.

We have had some success in the fraud area. I want to sayv to the
chairman that. everytime we have the fraud corrected on welfare we
are at the same time correcting fraud in medicaid because these people
are also not eligible in medicaid and we are having a good deal of
sucecess in that area.

If vou want to know, I will give you this. I don’t have firsthand
information on it. Like in welfare benefits, we had one judge in
Gieorgia that had two recipients sentenced to 2 years in prison. This
must have been more than a misdemeanor because it involved thousands
of dollars. We had 52 people in the county come in voluntarily. We
had a young lady go into all these local offices. T went into the office
in Macon, Ga., which you have been in. One lady in the first 28 dayvs
she was there diccovered %18.000 in fraud payments, She had gotten
over a dozen individuals in just 28 days. So every time they qualifv
they are then cligible for medicrid and you are going to have to look
at it from the ineligibility angle also.

Senator Taryance. Senator Dole,

Senutor Dork. In the National Journal of this May, thers was an
article which diseussed not only the long history of problems in the
State of Georgia but also some of the measures that you implemented
to bring order out of what apparently had been chaos. It mentioned
that a $25 in-patient cost-sharing charge had been imposed. How
successful was that?

Governor Bussee. There was a $25 charge together with the dollar
charge for the doctor’s visit and $2 for the emergency. Now this is
what was thrown out by the Review Board and the reason is you
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passed the hill in the Congress as a result of the syphilis experiment
over in Alabama where they let people go untreated and it was a
horrible thing. They said any time you experiment on humans that
von have to have a review board approve it. .

The determination was made to charge $1 to $2 and then $25 in
the hospital which is greatly less than you charge the blind, the aged,
nnd the disabled under medicare. It is much less. They said that there
is human risk involved as far as medicaid is concerned, you cannot
charge a dime for anything no matter what the Secretary said even
thongh you can do it for drugs because they are optional. This is done
in the Southern States at this time.

Senator Dore. Do you think the changes you have implemented have
had any impact on the quality of care? I ask that because there has
been o charge made by the Brookings Institute—not the most con-
servative group in America, but nevertheless one we hear from fre-
quently—that what you have done is deprive blacks of adequate care
and causo a lot of doctors to drop out of the program, resulting in
poorer care in the State of Georgia.

Governor Busser. No, sir, this is not true. It didn’t last that long. I
don’t agree with that at all.

Now as to what I have done in medicaid, this started in February
1975 and it has paid up and this is just one paragraph that you speak
of, but I am going to.say to you that if you are going to prosecute
doctors and dentists and institutions for fraud without saying that you
are going to address overutilization and abuse by the recipients, you
are not going to get to the root of the problem.

I don’t think when you compare what your grandmother would pay
if she were to get medicare as compared to what someone else on
medicaid would pay, nothing, I don't think that you can say that it is
unreasonable to charge the dollar to the medicaid patient in an effort
to avoid overutilization.

When I went in there we had patients that would go to 8 and 10
doctors a week—doctor shopping. We found this with the card when
the doctor did not even know they had been some other place. They
would shop for drugs in the same way. We have a system in HEW—
one run by doctors and one is on the recipient. We found these people
that abuse the program, and we tried to put some restraints on them.

T will say this: YWhen you get something for nothing you tend to get
more of it than when you have to pay something for it, and this is
demonstrated under the medicaid program.

Senator Dote. T have heard the same statement about food stamps.

Governor Busser. You must address overutilization some way. We
are attempting to do this by experimenting. It worked in the drug
programs, and I think it can work in others. Senator Dole, I think you
are going to have to face some hard political things, too. You look at
how much we have paid for drugs in 1968 in this Nation and you look
at what we are paying today for drugs. We have 8.000 some odd drugs
and we are tryving to reduce it to 4,000 some odd drugs. We can do a
lot of things if we are willing to stand up to political pressures just
like I have been to the dentists, just like I have dealt with the nursing
homes. You also have to stand up to the recipients themselves in this
program and investigate the whole gamut and not just the providers.

15-502—76——3



60

Senator Dore. Has there been a big dropofl as far as the number

of participants is concerned {

overnor Bussee. Yes; and I will tell you what it is. We have to
balance our budget down there and operate on a balanced budget. We
had a system where we were on a cash basis and every bill submitted
within that fiscal year we paid it. After this accounting period it was
changed and we paid it on an accrual basis which meant that if I get
an order in September for available services rendered prior to June 30
that had to be paid on the previous fiscal year. We now have provider
agreements with each of the doctors which they didn’t want to sign
to begin with but we didn’t want to obligate ourselves beyond that.

We factor mandatory programs in order to balance the budget, and
when we factor them we are not paying the doctors the full fee and
we are requiring that they sign these provider agreements which we
had to do under the regulations. Many of them elected not to come
under the program. Now I will say this though, that more and more
are coming under the program at this time.

Senator TarLmapar. Governor, you stated on page 6 of your testi-
money in chief: “First, there is no doubt that all Governors favor a
consolidation of the confusing bureaucratic nightmare—the plethora
of agencies in HEW which attempts to run, rule and regulate this_
program.” Secretary Mathews stated that he would prefer to do that
administratively. I take it that you and the Governors favor the por-
tion of our bill that tries to put it all under one roof in one direction.

Governor Busper. Senator, I will say this. We have taken no posi-
tion on that bill. We have just met in Hershey. I would say there
would be such overwhelming support for that that I could almost
speak for them without talking to them.

I do have one concern, Senator, and I will be very candid with you
about administration under this bill S. 3205 and that is that at the
present time we are trying to operate this program with a broad statute
which you wisely used, I think, because you cannot write every detail
for every institution for every program.

You give to HEW now, and HEW writes regulations, and we admin-
ister programs under these regulations. Now even though you combine
the activities within HEW—and this has just been an ungodly night-
mare for me to have inconsistent things going on in the Department
and me be sued and have conflicting testimony from existing divisions
and lose all credibility—I admire what you have done.

What you have done is you are going to start off with vour legisla-
tion on medicaid and medicare and you are going to combine them
under this administrative function. Now what you have done though
is rather than having to be sanctioned and deal and sue and be sued, get
ap[imval and get waivers from HHEW, when we create a system such
as MMIS we not only have to get under this bill but we also have to
get GAO’s approval. The General Accounting Office of course bein
under Congress I realize that you want some controls. I think HE
being under the executive branch of the Government we are going to
be dealing under both of them as it is written. While I fully appre-
ciate the fact that you are not satisfied with the controls that have been
implemented in HEW and this will be an additional burden, we would
like to make recommendations I am sure in this area.
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Senator TaLyapce. We would like to have any recommendations
you care to offer. ) ..

I notice your concern in medicare performance, having no distinc-
tion among the States. Supposing instead of grouping all the States
together we classify the States by types of medicaid programs in
terms of eligibility differences and comprehensiveness of benefit.

Governor Bussek, Personally Senator, I think this would be much
better in view of what you said about concrete. I am glad to see you
thinking in that direction now. I think this would be much better
really.

Seymmr TarLxmapor. Given the serious financial difficulties which
medicare has created for States, should the Federal Government con-
sider giving the States more discretion in determining hospital and
nursing home payments under medicaid

Governor Bussee. We are going to have to have it. I think we have
to have some discussion on balancing the budget and dealing with
the mandatory and nonmandatory and optional programs. We can
only factor in the mandatory area; drugs are optional. Care facilitics
are optional. We can drop Lhose entire programs but we need more
flexibility where I am not put to the test that I was put to of dropping
dental care for adults. We just dropped it. This is bad. We have got
the factoring factors. The doctors won't sign their agreements.

I will say this in answer to your question, Mr. gl?:irman. If we
had some more flexibility and I had $360 million which we are now
spending without all of the restraintg that we now have and I could
put in all the controls we want, we would give a lot more health
service to the people that need it.

Senator TALMADGE. At less money

Governor Bussee. With that amount of money, yes.

Senator TaLymapce. Senator Dole,

Senator Dore. Would that indicate support for the President's
bloc grant approach

Governor Buspeke. I think, Senator Dole, to be frank with you, I
would say yes, I kind of lean in that direction. I would have some
concern. I could not say that every State would adequately address
the problem but to come out with {Ke specificity that they do in -
Iations like in instituitions. I just mentioned in one State where it has
$7.5 million for an ICF/MR facility and put all the detail in there
without giving them a chance to justify the total institutions and the
standards of that total institution. That is wrong. We need some
latitude to deal with this and not be confined and restrained to the
extent we are. If we have some latitude, we can more effectively man-

 agethe pro

m, :

Senator g)ax.z. Did the Governors at Hershey also indicate that the
- Federal Government might take over the whole welfare program?
. I want to see if everything is consistent here.
~ Governor Busper. I am not in favor of that being done, no.
Senator DoLe. I'm not either, There are some Governors, however,
‘ wla) think thtg isthe biast way to escape,

overnor Buspee. 1 was one of two le who came up to the
~ White House when we started revenue shag'?:%zg‘der Presidenlz Nixon.

)

I was one of two that opposed it at the tim use I knew it would
be that way. -
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Senator DoLe. Are you familiar with the results of the North
Carolina medicaid plan and some others, perhaps, where they ap-
parently tried to turn it over to a private, prepaid medical service
+yvstem
" Governor Buener. I am familiar but I didn’t want to comment on it.
I will now that you brought it up. I was urged when they imple-
mented this program in North Carolina by some provider groups that
this is the way to do it. This is the perfect way—Ilike you were talking
about a moment ngo perfect management—but it just didn’t work out
that way and I didn't think it wonld.

Senator Taryanar, If you would yield at that point.

Senator DotE. Yes, .

Senator Taumance. At my request GAO made a study of the North
( ‘ml-olinu situation and the savings I think were more illusory than
real.

Giovernor Busser. What is more illusory ?

Senator Tarrance. More illusory than real.

I am not op‘)osed to any experimentation in that field but appar-
ently that one didn’t work out too well, -

Governor Busser. Senator, this is the one thing I really can’t argue
too much on, your dealings with GAO, because I know you had them
. making an analysis in North Carolina. Well, the Statc had to bail it out
after 11 months down there when this program started. I don’t want
to say anything about another State but let me just say this about the
failures. Anybody can tear a house down; it takes a man to build one.

The casiest thing to attack in this country is welfare, medicare and
things of this nature but every now and then you have a State that
is doing a remarkable job and some mayors. I think that you don’t
f'ust pick out North Carolina’s failure on this thing because we have
1ad some States that have been successful in regulations. The posi-
tive should be accentuated along with the negative.

Senator Dore. Finally, do you feel there are more problems with
overutilization than with outright fraud?

Governor Bussee. I believe I have been into it as deeply as anyone.
I have been at the actual local office. I reviewed all the local audits
that we had, individual and institution. I think the amount of over-
utilization alone is at least three times the amount of fraud.

Senator TALyMapae. Thank you very much. -

Governor Buseee. Let me give you a good example. We had a
review board. We have plans of treatment that have to be approved
and things like this. I had a friend who was a doctor and he wanted
to place a woman in the hospital and provide care. Ile wanted the
review board to say that she had .to be there 3 days and not
penalize the hospital. He placed her in the hospital to allow the
family to go on a vacation in Florida. She was old so they put her in
the l}\lospital. We have all kinds of overutilization; it does not cost
anything.

Senator Dore. That is the same fear many of us have with respect
to national health insurance.

Governor Bussee. I know that you combine medicare and medicaid
in one administrative unit right here in the event you ever did have
the national health insurance. But notwithstanding national health
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insurance T am completely in support of combining the way this biil
does these administrative units that are consolidated.

Senator Taryance. Thank you very much, Governor. We greatl
appreciate your appearance and contribution to the committee’s
deliberations.

Next is the Ionorable Richard S. Ilodes. chairman of the human
resonrces task force, National Conference of State Iegislatures,

Mr. Hodes, vou may insert your full statement in the record and
summarize it, if you will,

STATEMENT OF HON. RICHARD 8. HODES, CHAIRMAN, HUMAN
RESOURCES TASK FORCE, NATIONAL CONFERENCE OF STATE

LECISLATURES

Mr. ITones. Thank you, sir.

Mr. Chairman, T am Representative Richard ITodes of the State
of Florida and T have been chairman of the Committee on Social
Services in the State of Florida for the last 8 years and also chairman
of the Iealth and Rehabilitative Services Committee, )

With me as a panel presentation is Mr. Frank Francois, a council-
man in Prince Georges County, Md., and vice president of the Na-
tional Associntion of Counties, and he will present testimony after
I do.

Also T would like to add for the information of the committee that
I an not legislating. I am a practicing anesthesiologist. I want to say
that in reading the bill I was very impressed with the inside of the
investigation of the staff that the chairman demonstrated in dealing
with that particular question. I am impressed with the knowledge-
ability that the chairman demonstrates,

Senator Tararange. If the witness will yield at that point, we had
excellent cooperation with the American Society of Anesthesiologists,

Mr. Honrs, T noticed on your witness list that the day after tomor-
row Dr. John Ditzler, president of the American Society of Anesthesi-
ologists, will be here,

Senator Taraapak. He has been most helpful,

Mr. Hopes. Thank you, sir. I am glad to hear that our organization
is working well.

Nevertheless, speaking as a legislator with the other hat on, I cer-
tainly am, as the chairman of the committee knows, perfectly aware
of the unaccc{)table growth in medicaid expenditures over the last
few vears and that really is one of the most troublesome problems
that we face at all levels of government because of the open ended
growing costs. .

Now ncedless to say, such cost escalations have had a tremendous
impact on State budgets. Medicaid expenditures are already assuming
a disproportionate share of the limited State funds available to finance
social programs for low income individuals. As you so correctly noted
in your introduction of S. 3205, Mr. Chairman: “The choice is a
simple one—either we make medicare and medicaid more efficient and
economical or we reduce benefits.”

Now some of what I say may be duplicative of what Governor
Busbee said but we are particularly concerned with the fact that waste
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and mismanagement is likely to continue unless the conauct of the
administration is appropriately checked. This is the duty and the func-
tion of the State le~islature. In addition to its policy and program
development role, the responsibility of the legislature extends to the
contror of policy and program after the stage of formulation. The
legislature must review the performance of its administrators—con-
ducting oversight, curbing dishonesty and waste, insuring compliance
with legislative intent and challenging bureaucrats. It must also assess
the effectiveness of State policies and programs. )

In addressing the problem of rising medicaid costs State legislatures
have basically three options: cortinue to appropriate money to the
program at increasing rates; cut benefits and reimbursements; or
effect savings within the program itself. The latter option implies

etting a better handle on managing and administering the program.

“et. at this point, State legislators generally lack the information
needed to insure the reductions in expenditures for the medicaid pro-
garam shall come out of the waste mu{)inefﬁcivncv in the program and
that as little harm as possible will be done to the comprelicnsiveness
and the quality of the health care extended to the Nation’s poor.

As you are aware. some of the most effective and innovative meas-
ures in controlling health costs have been introduced through State
medicaid programs. Most of the attention so far, however, has been
on curbing fraud and abuse in the program. For example, during 1970,
New Jersey developed a computer system to detect ‘lmtterns of fraudu-
lent. practice and abuse. Fraud and abuse is certainly an arca that las
to be considered.

The need is great, therefore, for an effort at the Federal level which
can effectively encourage the application of proven cost containment
mieasures and sound management procedures by all levels of govern-
ment and the medical care industry. We believe that the Talmadge bill
1s a good step in the direction of achieving those goals,

To begin with, a copy of S. 3205 was forwarded to every State
legislative committee responsible for the medicaid program. Comments
have flowed back to us which have helped shape our thinking on the
bill. Moreover, last month at NCSL's initiative. a group of 30 State
and loca] officials met in Washington, .C.. for the exclusive purpose
of examining S. 3205 and formulating a set of recommendations witlr
respect to the proposal.

also would like to mention there that we had excellent cooperation
from this subcommittee staff in meeting with us and helping to discuss
the particular provisions in the bill and had a very fruitful exchange
with your staff director.

In general, Mr. Chairman, T would state that State legislators are
enthusiastic about the legislation. Now those items that we found
most attractive are the following:

Consolidation, we think, is particularly valuable because of the mul-
tiple problems that are faced with having to deal with conflicting
arcas.

We are concerned with the idea that all contracts over $10.000 be
reviewed, which is going to inundate the review process so heavily that,
in fact. no contract will be reviewed. I would suggest that perhaps the
850,000 threshold for review of the contracts would provide for review.

-
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If we stay with the $10,000 contract, we are going to end up with a
significant number of contracts to the extent that probably none of
them will be reviewed satisfactorily. We would suggest the $50,000
threshold contract.

In addition, the provision of technical assistance to the States for
improving the management, administration and operation of the
program. We feel that technical assistance in establishing an MIS
;;ro%zrlalm is very valuable and we think that is an important aspect of
the bill,

We are also very delighted with the requirement that regulations
pertaining to this act must be issued by the Secretary within 13 months,
T'hat is a particularly fruitful thing. You have heard about the 4 vear
story just now but we are concerned about one thing and that is that
the need for expedition of the promulgation of the rules does not in-
fringe upon the mandate, There will be greater clavity in the rule-
making process because in the exercise of speed there may be an exer-
c¢ise in confusion as well,

We would suggest the requirement that information regarding
deficiencies in the administration of a State's medicaid program
made available not only to the Governor of the State but also be shared
with the legislative leader in each house in the State legislature as well
as the chairman of the legislative committees with jurisdiction over
the medicaid program. This is the one with which we are both pleased
and flattered that we as legislators are receiving the legislation pro-
posed by the subcommittee. We are greatly involved in this particular
process and delighted that you have given us your consideration and
1 ){)laud that with much enthusiasm. This provision will unquestion-
ably strengthen the legislatures’ ability to oversee the admimstration
of their medicaid program. Moreover, it should spur greater interest
on the part of the appropriate committces to continually evaluate the
performance of their own State agencies.

The area that I would like to tee in on particularly is one that deals
with the standards relating to quality control which do give us con-
siderable difficulty. To begin with, a maximum error rate for eligibility
determination set at the 50th percentile of rates reported by the States
(between October 1975 and March 1976) will always be an arbitrary
standard. For example, if & wide variation among State error rates
existed, the median (50 percent) might not reflect even the majority of
States. More cquitable measures which recognize State capacities could
be developed rather than legislating such a rigid statistical
requirement,

“ven more troublesome is the tying of a fiscal penalty to certain
tolerance levels. Given the fact that “quality control” is still an art
and not a precise science—that is to say, no one has the answer as
to what combination of factors will guarantee a reduction in errors—
we find the attachment of fiscal penalties to tolerance levels unac-
ceptable. Instead, we would prefer to see a nationwide quality con-
trol system developed as a management tool which would allow
elected officials, program managers, and the public to reliably and
validly know the accuracy of the eligibility system at regularly
recurring intervals.

The basic principles of this nationwide quality control system
should be applied not only to medical assistance but to AFDC, SSI,
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and food stamps ar well. Additional administrative standards should
rot be mandated by the Federal Government without prior consulta-
tion with States and localities and until there is clear evidence of
their cost effcetiveness.

We further believe that no national performance tolerance levels
should be cstablished at this time. Instead, all States should be re-
quired to develop periodic corrective action plans acceptable to the
f)e artment of Health, IXducation, and Welfaro geared to the indi-
vidunl conditions of each State and including the State's specific
targets for error reduction,

Sanctions, if necessary, should be applied only through the exist-
ing compliance procedure and only in those instances where a State
refused to ]1)1‘0‘)05(! an acceptable corrective action plan or fails to
appropriately 1implement the actions in the agreed-upon plan,

Ve also recommend that the publicity of quality control findings
should be continued with the following modifications:

More emphasis should be placed on publicizing in cach jurisdiction
the record of that single jurisdiction,

Public recognition should be given to those jurisdictions with low
error rates or which are making significant improvements,

More emphasis should be placed on clarifying the causes of crrors
and the content of corrective action plans,

That generally is the area of quality control that we are particu-
larly concerned with,

Now we recognize as legislators that this bill, particularly the cost
control provisions of it which is the majority of it, could easily be
the same types of operation that might occur on the national health
insurance program without prior consideration of cost control which
would be 1n error. So I would suggest, Mr. Chairman, that we deal
with this bill in that manner. We have put together a coalition on
health insurance and a coalition of many in-state agencics.

Thank you. -

Senator Taryancr. Thank you very much. I want to particularly
commend you for the diligent work you have done not only in trving
to devcioy: this legislation but also in contacting the legislatures of
all of the 50 States and getting their recommendations and staying
in touch with our stafl in order to improve the legislation during the
legislative process. I hope that you will continue doing that hecause
von and other legislators similarly situated have made a tremendous
contribution in developing this bill.

I want you to know that we were directly involved with your people
in discussing the provisions of S. 3205 relating to the adequacy of the
State determination of eligibility under medicaid. We intend to ex-
clude from the judgment of State performance all elgibility which
was hasically determined by the Federal Government such as under
the SSI program. Unfortunately. due to a technical error. that ex-
clnflion was not included in the text of the bill. The change will be
made,

Mﬂ. Hoprs. That is encouraging, Mr. Chairman. Thank you very
much,

Senator Taryapoe. Senator Dole.
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Senator Dore. Thank you. I have no questions.
[The prepared statement of Mr. ¥odes follows:]

STATEMENT OF REPRESENTATIVE RICHARD 8. IIoDES, FLORIDA, ON BEUALF OF THE
NATIONAL CONFERENCE OF STATE LEGISLATURES

My name I8 Richard 8. Hodes and I am a State representative from Florida.
I have served in the Florida House of Representatives for the past 10 years—
eight of those years as chairman of the Iealth and Rehabilitative Bervices
Committee, For the past 8 years 1 have had the privilege of chairing the human
resources task force of the Nationad Conference of State Leglslatures (NCSL)
and it is in that capacity that I appear before you today. I should add that
my nonlegislative days are consumed by my practice as an anestheslologist,

I am delighted, Mr. Chairman, to appear before you and the members of this
cominittee, as the initial spokesman of a panel representing State and local
governmental interests. This panel is a manifestation of the fact that the issues
of concern to State and local governments in the flelds of health and welfare
are not that divergent and that where our interests coinclde we should strive
to conperate with one another to the best of our ability. Because of the coopera-
tion extended by these organizations, you will discover that conslderable degree
of accord exists with respect to the various positions we have taken on 8. 3205,

STATE LEGISLATIVE INTERESTS

I neced not tell you that the unacceptable growth in medicald expenditures
over the past few years {8 undoubtedly one of the most troublesome problems
facing all levels of Government today. You will recall that in its first year of
operation a decade ago, State and local governments, along with the Federal
Government, spent $1.6 billion ou the medicald program. Projections for fiscal
year 1977 estimate the cost of the program at nearly $17 billion—a 700 percent
increase that has all levels of government searching for ways to bring the
expenditures back within acceptable bounds.

Needless to say, such cost escalations have had a tremendous impact on State
budgets, Medicaid expenditures are already assuming a disproportionate share
of the limited State funds avaflable to finance social programs for low income
individuals. As you 80 correctly noted in your introduction of 8. 3205, Mr. Chair-
man: “The cholce {8 a simple one—ecither we make medicare and medicaid more
efficient and economical or we reduce henefits.”

While the factors contributing to the rapid expansion in the costs of providing
medicald services are easily discernible—inflation in medicald prices and fees,
expansion in the number of eligibles served, growth in the utilization per eligible
person—effective and equitable methods for controlling the acceleration of costs
are more elusive.

In the face of growing budegtary restraints, the most common response by the
States hax been to focus on reducing efther the scope of services offered or the
number of individuals served under the program. Other short term steps taken to
reduce costs would include such actions as increasing patient cost-sharing re-
quirements for basic and optional services and lowering the reimbursement fee
levels for ambulatory services. Random examples of thie above include: The
elimination of adult dental services from coverage by Maryland, Florida, Georgia,
New Hampshire, and Loulsiana ; the institution of a $2 copayment for eyeglasses
in Virginia ; and the restriction of one physician visit per month in Alabama and
Georgia.

Increasing recognition is being given to the contributinn poor management and
administration of the medicaid program makes to the problems of costs. Estimntes
indicate, for example, that between $750 million and $1.5 billlon in medicaid
expenditures are wasted each year through fraud and abuse. Additionally, mil-
lions of dollars could be saved by insuring that patients are not inappropriately
hospitalized or that thelr institutionalization is no longer than what is absolutely
necessary.

Waste and mismanagement is likely to continue unless the conduct of the
administration is appropriately checked. This is the duty and the function of
the State legislature. In addition to its policy and program development role,
the responsibility of the legislature extends to the control of policy and program
after the stage of formulation. The legislature must review the performance of
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its administrators—conducting oversight, curbing dishonesty and waste, insuring
compliance with legislative intent, and challenging bureaucrats. It must also
assess the effectiveness of State policles and programs.

In addressing the problem of rising medicald costs State legislatures have
basically three options: Continue to appropriate money to the program at in-
creasing rates; cut benefits and reimbursements; or effect savings within the
program ftself, The latter option implies getting a better handle on managing
and administering the program. Yet, at this point, State legislators generally lack
the information needed to Insure that reductions in expenditures for the medic-
ald program shall come out of the waste and inefliciency in the program and that
as little harm as possible will be done to the comprehensiveness and the quality
of the health care extended to the Natlon's poor.

As you are aware, some of of the most effective and innovative measures In
controlling health costs have been introduced through State medicald programx,
Most of the attention so far, however, has been on curbing fraud and abuse in the
program. For example, during 1070, New Jersey developed a computer system
to detect patterns of fraudulent practice and abuse. The ingredients of that syx-
tem were adopted by ITEW in developing the Federal medicaid management in-
formation system (MMIR), New Jersey's system resulted in a $27 million raving
Just by prescreening claimg. Additlonal savings were incurred through an aggres-
sive investigation and prosecution of several nursing home operators, pharma-
cistr, and doctors,

The Michigan legislature has supported survefllance and utilization review as
effective cost containment efforts. The Michigan syatem has on compuler a groxs
provider module to help pinpoint where the overutilization is coming from. Addi-
tionally, Michigan {8 experimenting with a maximum fee screen structure which
s«;;s )a specific fee for a given procedure (the fee varying to some extent region-
ally).

The State of California han Instituted several methods to reduce overutiliza-
tion. Each reciplent's medical card indicaten the services the recipient is entitled
to. Additional services anught by the reciplent beyond those mentioned on the
card must be approved by a medical field office before payment can be made,
Moreover, a new program implemented at the end of 1075 requires every hospital
serving medicald patients to include a team composed of a physician, a nurse,
and a social worker. The team. In cooperation with the attending phyrician, must
make a determination regarding the recipient's length of hospital stay. Prelini-
nary results indicate that the average length of hospital stay has heen reduced.

The Ktate legislature in Wisconsin established a 80-member strike force against
medicaild fraud. Investigation and audits carried out hy the Illinois hurean of
special investigation and the Governor's task force on medicald fraud resulted
fn the suspension of 60 medicaid providers. Tllinois has also reduced costs hy
changing the formula for reimhursing pharmacista for medicald preseriptions,
In New York Rtate. audits of the nursing home [ndustry are expected to help
return almost $70 million in overcharges to the Rtate's treasury.

Experiments with new approaches to administering the mediald program are
at hand. In North Carolina, for example, a private health care enntractor has
r.2.ainistered the State's medicaid program on a prepaid hasis. The results of
that experiment are undecisive, particularly in light of recent revelations that
significantly more eligible recipients participated than originally planned. Never-
theless, the North Carolina experience should offer some invaluable lessona for
the ponrsibility of private sector involvement in the administration of medienid.

States retain the authority to determine rates and methods of reimbursement.
Although somewhat constrained hy Federal regulations, States have developed a
variety of policies in this area. Through the budget procesa, 8State legislatures
have dictated reimbursement policy to a certain extent. A few States have de-
veloped sophisticated reimbursement policies, each tailored to a specific provider
program. Some S8tates have experimented with regulating the medical care
industry, on the assumption that controlling costs onlv in one part of the health
care sector will only result In a “ballooning out” effect In other areas of the
rector. As an example, in 1973 Connecticut created a commissfon on hospitala
and health care, with decisionmaking authority over capital expenditures and
annual operating budgets. as well as reviewing rates and analyzing costa. As A
result, in its first year of operation the CHCC reported that the percentage nf
increase in enst per adjusted natient day was R4 percent ecompared to 10.8 per-
cent nationally. Presently, elght Rtate governments are operating rate review
systems.
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8ince 1970, several States have supported experiments with the delivery of
services to medicald reciplents through prepayment plans, 'The experiences of
such programs in Washington, Kansas, Kentucky, Michigan, New Jersey, und
the District of Columbia are worth studying.

In spite of the significant advancements illustrated by the preceding examples,
progress remains limited to only a handful of Htates. The need is great, there-
fore, for an effort at the Federal level which can effectively encourage the appli-
cation of proven cust containment measures and sound managewent procedures
by ull levels of government and the medical care Industry, We belleve that the
Talinadge bill is a good step in the direction of achleving those goals,

THE TALMADOE BILL

Mr. Chalrman, we at the State and local level reallze the enormous time and
energy that was devoted to the creation of this legislation. Moreover, we sincerely
appreclate the willingness—and even the {nitiative—taken by your atnff to meet
with represontatives of State and local government on the merits of this hill. Over
the past 8 months, your very able staff director, Mr. Jay Constantine has con-
ferred with members of our organization, as well as members of the associntions
represented on this panel, on at least three separate occasiong, and at cach
meeting, it was made clear that while the Talmadge bill is the result of con-
siderable thought and expertise, its ingredients are by no means “locked in con-
crete”, and that the contributions of 8tate and local governments are most highly
valued by the committee. We have taken this invitation most serfousiy. Mr. Chalr-
man. In preparation for this testimony we have gone through a series of steps
to insure a broad range of inputs from elected officials and program administra-
tors at the State and local level.

To begin with, a copy of 8. 8206 was forwarded to every State legislative com-
mnittee responsible for the medicald program. Comments have flowed back to us
which have helped shape our thinking on the blll. Moreover, last month at
NCRL's initlative, a group of 80 State and local officials met in Washington, D.C.
for the exclusive purpose of examining 8. 3205 and formulating a set of recom-
mendations with respect to the proposal. The composition of that advisory group
fncluded State legislators, 8tate and c. unty medicald directors, and representa-
tives of Governors' offices, Additionally staff representatives from the National
Assoclation of Counties, the National League of Cities/U.8. Conference of
Mayors, The National Governors's Conference, The American Public Welfare
Assoclation and The National Conference of State Legislatures also participated
in the discussion.

The recommendationr developed at that meeting were then shared with the
Human Resources Task Force of the Intergovernmental Relations Committee of
the NCSL. The task force, comprised of members of health and welfare commit-
tees from pratically every State legislature, spent a good deal of tiine reviewing
the recommendations with the purpose of formulating a policy position with re-
spect to 8. 3205. That pollcy position was then considered by our full Intergov-
ernmental Relations Committee and was adopted unanimously. For your
{nformation, the Intergovernmental Relations Committee of the NCSIL includes
over 500 State legislators, reprezenting every Rtate and both political parties,
and has the exclusive authority to speak on behalf of the organization with
respect to issues affecting State-Federal relations,

As chairman of NCSI's Human Resources Committee I have been asked to
npresel}t the thinking of our organization on this very important legislative
proposal.

In general, Mr. Chalrman. State legislators are enthusiestic about this bill.
Reasonable attempts to fulfill the many objectives stated in B, 3206 dererve the
attention and support of all levels of Government. Those objectives specifically
relate to addressing several problem areas in the medicaid and medicare pro-
grams. Those problem areas include: the lack of uniform and efficient program
management and administration ; excersive and steadily rising costs in medicare
and medicaid ; Ineffective enforcement of regulations by HEW ; lack of provider
frand and abuse detection in programs; ineficient coat-generating reimbursement
policies of hospitals, nursing homes, and, to some extent, physicians; and lack
of coordination among HEW agencies which influence Government health finan-
cing mechanisms.
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Severnl provislons within 8. 3205, if implemented, offer an excellent chunce
of resolving many of the aforewmentioned problems, NCSI, specifically supports
the following key mensures:

I. CONBOLIDATION OF MEDICAID AND MFEDICARE INTO A NEW ADMINISTRATION FOB
HEALTH CARE FINANCING

Rince the ennctment of titles XVIII and XIX, policy has not been developed in
& uniform and consistent fashion, thereby contributing to substantial frustration
to all concerned parties, The more recent involvement of the office of nursing
howe affuirs (ONHLA) In the development of conditfons of medicare and medicald
participation and the burcau of quality assurance (BQA), whose PSRO's will
perform utilization review for medicald and medicare, han enhanced these dif-
flcultion. There have been occasions when all four agencies promulgated different
regulations on the same subject matter, Consequently, the consolidation under
conxideration wounld Invure more uniform and consistent policy development for
nll the affected programs,

II. CREATION OF A CENTRAL UNIT TO COXTROL FRAUD AND ABUSE IN MEDICAID AND
MEDICARE

With respect to the provision in the bill requiring all contracts for services in
excess of §10,000 be subject to review and advance approval, we feel that a
250,000 level would be more appropriate. Undoubtedly, service contracts are a
source of abuse; however, the §10,000- threshold is unreasonably low and will
likely lead to un inundation by proposed contracts,

1. PROVIKION OF TECHXNICAL ARSISTANCE TO THE RTATER FOR IMPROVING THE MAN-
AGEMENT, ADMINIBTRATION AND OPERATION OF THE PROGRAM

On numerous occaslons States have sought technical guldance trom the federal
and reglonal offices, only to be ignored or refused because the necessary technical
expertise was unavailable, Given the increased number and complexity of Fed-
ernl statutes and regulations, as well as performance standards expected under
the proposal, improved technical assistance is indispensable to the ultimate ef-
fectiveness of this legislation. We are neverthelexs concerned that while the bill
calls for increased technical assistance, no recommendation appears calling for
ndditional Federal dollnrs to be allocated for that purpose. Moreover, we would
like to be assured that {f the resources are avallable, they not be consumed by
monitoring and enforcement functions to the detrimment of needed technlcal assist-
ance services. -

IV, REQUIREMENT THAT REGULATIONS PERTAINING TO THIS ACT MUST BE ISSUED BY
THE BECRETARY OF HEW WITHIN 13 MONTHS OF PASBAGE

The record of the department over the past few years in Issuing timely regu-
Iations has been extremely poor. On geveral occasions States have been plagued
with complying with reguirements which become effective before final regula-
tions are published and under which their compliance will ultimately be evalu-
ated. One concern, however, is that the need for expedition not infringe on the
need for greater clarity in the regulations,

V. BREQUIREMENT THAT INFORMATION REGARDING DEFICIENCIES IN THE ADMINISTRA-
TION OF A STATE'S MEDICAID PROGRAM BE MADE AVAILABLE NOT ONLY TO THE GOV-
ERNOR OF THFE STATE, BUT ALBO BE SHARFD WITH THE LFGISLATIVE LEADER OF FACH
HOUSE IN THE BTATF. LEGISLATURE, A8 WELL A8 THE CHAIRMAN OF THE LEGISLA-
TIVE COMMITTEES WITH JURISDICTION OVER THE MEDICAID PROGRAM

Mr., Chairman, as a legislator who for several years sat as chalrman of the
Health and Rehabilitative 8ervices Committee in the Florida House, with major
responsibilities for the States’ medicaid program, our committee was frequently
one of the last to know when things were going wrong with the program.

The deference 8. 3205 pays to the Importance of the State legislative branch
of government—Iin recognizing its accountability for the expenditure of State
funds and assuring program effectiveness—is unprecedented in Federal legisia-
tion and welcomed with great enthusiasm,
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This provision will unquestionably strengthen the legislatures' ability to over.
gee the administration of thefir medicaid program. Morcover, it should spur
greater Interest on the part of the appropriate committees to continually evalu-
ute the performance of thelr own 8tate agencies,

8. 3205 culls for specitic reforms in the udministration of medicald by extah-
lishing specific performance standards In four aveas: (1) eligibility determinn-
tion; (2) quality control; (3) clulms processing ; and (4) program reports-und
stutistics,

While the introduction of performance standards represents an appropriste
step toward lmproving program administration and management, we fedel the
following specific concerns must be accommaodated :

(1) Stnce compliance with the performance standards in the four hroad arcas
in largely dependent on the assistance of fully operating management informiu-
tion systems, Btate and local governments will need more leid time than the
proposed October 1977 effective date offers, Additionally, we recommend that the
Federal Government assume the full cost of the development and operation of
thexe managemert information systems,

(2) With respect to the specifle requirement that medicald eligibllity be re-
determined every © months, we strongly feel that this provision should not ex-
tend to the aged, blind, or disubled who qualify for arsistauce, The frequency of
change in circumstances in these groups is so slight as to make a redetermination
every 6 months admipistratively unnecessary and hurdensome, The focus of
eligibility redetermiuntion should be on the medically needy under AFDC, More-
over, the thine period for processing medically needy disabled applications shonld
be changed from 60 days to 90 days, since verification in this progrion is oficn
lengthy and detailed.

(3) The medicald requirements are extremely detailed aud specifie. The ad.
visability of locking such regulatory language into a statute §s seriously
questioned,

(4) While several States already meet or exceed the performance standards
in the bill, many other States will be unuble to comply without a substautinl
fncrement in State expenditures,

(5) The standards related to the area of quality contral give ux considerilde
difffeulty, To begin with, a maximum error rate for eliglbility determination set
at the 50th percentile of rates reported by the States (between October 31973 to
March 1976) will always be an arbitrary standard. For example, if a wide varia-
tion among State error rates existed, the median (504¢) might not reflect even
the majority of States. More cquitable measures which recognize Ktate capacities
could be developed, rather than legislating such a rigid statistieal requirement.

Even more troublesome s the tying of a fiscal penalty to certain tolerance
levels. Given the fact that “quality control” is still an art aud not a precise
gelence—that is to say no one has the answer a8 to what combination of factors
will guarantee a reduction in errors—we flud the attachment of fiscal penalties to
tolerance levels unacceptable. Instead, we would prefer to see a nationwide
quality control «ystem developed as a management tool which will allow elected
officials, programm m:nagers, and the public to reliably and validly know the
aceuracy of the oligilility system at regularly recurring Intervals,

The basic principles of this nationwide quality control system should be
applied not only to medical assistance but to AFDC, 881 and food stampe as
well. Additional administrative standards should not be mandated by the Fed-
eral Government without prior consultation with States and localities and until
there I8 clear evidence of their cost effectiveness.

We further believe that no national performance tolerance levels should he
established at this time. Instead, all States should be required to deveiop jnai-
odie corrective netion plans, acceptable to the Department of Health, Education
and Welfare, geared to the individual conditions of each State and including the
State's specific targets for error reduction.

Sanctions, If necessary, should be applied only through the existing compliance
procedure and only in those instances where a State refused to propose an
acceptable corrective action plan or fafls tv appropriately implement the actions
in the agreed upon plan.

We also recommend that the publicity of quality control findings should be
continued with the following modifications:

More emphasis should be placed on publicizing in each jurisdiction the record
of that single jurisdiction (national publicity makes it difficult for the public to
evuluate the program which operates in their own localities).
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Public recognition should be given to those jurisdictions with low error rates
or which are making significant improvements,

More emphasia should be placed on clarifying the causes of errors and the
content of corrective actions plans,

Concerning the bill's provisions related to hospital reimbursement, we recom-
mend the following changes :

(1) Ktates that have a successfully demonstrated hospital reimbursement pro-
kram In operntion should be allowed to utilize their system in Heu of the systemn
recoamnended in the bill,

(2) Allowable coxt Increases should be reasonably related to the Consumer
I'rice Index,

(31 More than one primary afiilinte for a medical schnool should be allowed
kince Rtates nre experimenting with such efforts as community based schools and
area health edueation centers,

he conelusion, Mr. Chalrman, we suggest that while 8, 3203 contains numerous
worthwhile fenturex that deserve widespread support, the bill should not be
represented an the exclusive answer to controlling health care costs, Mediecald
anl Medieare account for only one-third of the total health care dollars spent
nuationally : therefore, the regulation of medicaid and medicare cannot control
costs throughout the entire health care sector. Even 1€ the bill's provigions suc-
ceod In holding medleald and medicare hospital costs In line, there are virtually
mo safeguards to prohibie the reallocation of those coxts to other third parties,

We helleve that the development of a nationnl health policy offers the most
wifective menns of containing costs throughout the health care sector in the long
run. Such a policy at a minimum would link decisions on provider reimhurse-
ment to effective health planning authorities. It would correct the prerent
fmbalance in the health care systemn between the emphasis on treatment of
fllness and the deemphasia on promaotion of health, A national health policy can
begin to grapple with some of the difficult public policy issues being forced on
soclety by the proliferation of expensive, sophisticated technologies, such as.
what kinds of health services shall be provided and where shall our limited
resources be concentrated?

Many are looking to the Talmadge bill as the first step toward a national
henlth insurance system. In your introductory remarks on S. 3205 you indicated
Mr. Chairman, that the kinds of administrative and payment changes advocated
in the bill, “Are absolutely necessary prior to any expansion of the Federal role

" in providing more health insurance to more people.” You go on to suggest that
absent these changes, “Any expansion would be an open invitation to fiscal
disaster.”

While, of course, our presence here today is not to debate the merits or de-
merits of the various national health insurance proposals pending before Con-
gress, we do anticipate that that debate may be forthcoming fairly soon and
when the time comes, State and local governments will be anxious to make a
contribution to a consensus as to the kind of health care system America ought
to have.

In preparation for that possibility, State and local organizations have been
working together over the past year to learn how their constituents feel about
certain key issues in the national health insurance discussion, as well as to
delineate what roles and authorities State and local governments ought to
exercise under any new health care system. For the record, I would like to
submit some attachments which describe in detall our concerns in this area.
as well as some of the tentative recommendations we have developed.

We hope that once the national health insurance debate really begins, your
committee and staff will be as solicitous of our input as it has been with respect
to 8, 3205.

Thank you once again for this opportunity to meet with you.

Attachment to Testimony
ReporT OF THE HUMAN RE80URCES TASK FORCE
PREAMBLE

In recognition of the ongoing consideration of a national health policy by
the Federal Government, and without taking a position either in favor or
against a comprehensive national health insurance program, the Natlonal
Conference of State Legislatures in cooperation with organizations representing
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State and local elected officials and health program admiuistrators has de-
veloped positions to be taken by the coalition of State and local governments
within the national debates on specific issues raised.

ADMINISTRATION AND FINANCE

A. State and local governments should be directly involved In the administra.
tion of a national health Insurance systemn consistent with minimum Federal
functions and consldering State and local governments' historle responsibilities.
State administration should be malntalned and strengthened,

: llt i\dxulnlstratlon and regulation responsibilities which should be retained
nelude:

1. Certification and regulation of providers—under a national health pro-
gram the Federal Government should set minimmn standards which the State
and local governments could exceed. States should submit a plan and If it does
not meet the minimum Federal requirements, the Federal Government should
assume the administration of the program ;

2. In determining whether the Htate and local governments are to retain
the administration of capital expenditures controls, their experience under the
Health Planning Act should be taken into consideration;

4, States should establish, subject to Federal approval, the rate establish-
ment and reilmbursement process.

4. The regulation of health insurance should remaln with the State which
should be the instrumentality for implementing Federal standards.

(', 'I'o the extent that a NIII program is financed through tax revenues, those
revennexr should be derived by the Federal Government,

I). While a National Health Insurance program should include a full range
of benefits and universal coverage, its full implementation should be provided
for In one act with a planned schedule for the phase-in of benefits, coverage, and
finnneing to agsure effective administration.

E. To the extent that there is a lack of coverage under NHI there may be a
necensity for continuation of categorical grants which should be administered
by State and local governments.

I. It Is recognized, apart from personal health and medical services under
NHI, that there will be a necessity for continuation of public health grants
which should be administered by State and local governments,

(. The national health insurance program should not entall the waiver by
State or local governments of rights guaranteed under the 11th amedment of
the Constitution,

COVERAGE AND BENEFITS

A national health insurance plan should include universal coverage with
incentive for maximum participation.

The unltimate goal of such a plan should be comprehensive coverage including
preventive, diagnostic, rehabilitation, long-term care, dental and eye care, drugs,
corrective devices, and mental health. Such coverage should be achleved
through a phasing-in of benefits beginning with personal preventive health
services,

Legislation should identify services that are suitable for inclusion for ap-
propriate age cohorts. All health care for children 0-8 years of age should be
considered preventive care.

Empbasis throughout should be on preventing overutilization of care through
provision of coverage at less Intensive levels of care (preventive and ambula-
tory) as well as institutional services.

A program of catastrophic care as a second phase-in component of NHI needs
consideration as to limits bgt cov;’raxe. relationship of coverage to income and
character of ulation to be served.

State undp?&al governments should be encouraged to investigate costs of
components of comprehensive health care. Congress should initiate experi-
mental programs of assistance to State and local governments precedent to
tumnlementation of comprehensive coverage.

008T CONTBOL
Rackaround

Medical costs have been increasing at a rapid rate in recent years. Although
there 18 some thought that this rate of increase is flattening out, increases con-
tinue to outpace the Consumer Price Index.
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A uunsber of factors have been implicated In this increaxe. Inflation of the
general economy plus a catch up process following economie stabilization con-
trols are the major factors which are unlikely to be controllable except by
general economie conditlons,

Npecitic characteristies in the economics of health care accelerate the rize in
medical costs, Advanciog techuology and expanding publie expectutions from
that tochnology increases the demand for expensive and sophisticated services.
Rorrowing for capital improvement is often at Interest rates higher than capital-
fzatlon costs n other Industries, Underrcimbursement by third party pavers
stimulates providers to recover losses from direct paying consumers, Overstafilug
of hospltals, increased lability costs and overspecinlization of labor can be
wdded ax mujor factors,

Overutilization of the health care system is more correctly termed {nap-
proprinte utilization. While one might say patient demand causesinappropriate
utilization, it is ultimately the provider who controlx utilization. The provider
decides how the system will be utilized as he responds to patient demaud and
the demmnds of standards established by the courts in liabllity actions,

Statcment

States should have the authority and responsibility for Implementing programs
to control costs and assure qualily, utilizing those mechanismsg they determine
to be most appropriate for their individual needs and clrcumstaunces,

Controls should be applied through a combination of incentive devices to
encourage adoption of low risk lifestyles, use of low-cost health personnel,
reduction in hospital stays and administrative expenditures, balanced physician
distribution—and mandatory government regulation-—utilization review, re-
licensure and continuing medical education, rate review, prospective hospital
reimbursement, peer review and certiticate of need. The incentives and regula-
tory programs should be in eperation prior to the implementation of NIII.

A a means of controlling cousumer utilization, copayments are not really
effective, Much consumer copuyment is hidden in charges. The provider still
makes the utilization decision and the consumer has little real control. Excep-
tions might exist in the drug and repeat office visit sectors. Nevertheless, copay-
ments are valid as a revenue generating mechanism.

The use of means tests to exempt certain eligibles from copayment require-
ments would probably be counter productive as far as reducing excessive utiliza-
tton is concerned, Income level exemption tends to confuse NHI with income
maintenance. If deductibles or copayment requirements are high enough they
conld affect accessibility to health care, but in the face of real need will not
deter patients from secking service. ‘I'here are many other social variables that
affect access. . _

Advertising of services and prices is not likely to reduce the cost of services.
Price publications might lower costs in the case of drugs and supplies.

Cost control programs in States would probably be more effective than those
at the Federal level but the cost to State government of these programs must
include Federal assistance. Some States are not likely to act without Federal
encouragement.

State operated NIII programs would present problems because of population
mobility unless they were set up as an Indemnification plan for reside:its without
the cost, auality and service controls envisioned for NI,

Federal quality standards probably would not work because of vast geographic
varinbles. Very minimum standards could be applied at best. Cost variables are
also g0 wide ns to defy controls except in reference to previous costs with very
elastic parameters.

MANPOWER AND QUALITY CONTROL

To insure an adequate supply of providers to meet the increased demand for
various health and medical services, a national health manpower policy must be
a prerequisite to a phared-in national health insurance plan.

The Manpower Task Force unanimously agreed to support, In principle, the
teriets enumerated in the Senate health manpower bill. “The Health Professions’
Education Assistance Aect” (8, 3239). The task force is in agreement with the
bills® efforts to remedy three fundamental problems:

(1) The poor distribution of health professionals in rural and fnner city areas;

l (2) Ths overabundance of surgeons and the shortage of primary care physi-
cians; an

-
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(3) The increased reliance on foreign medical graduates (FMG's) to resolve
both the gevgraphic and specialty maldistribution problems,

Although we support the Benate bill, it should not preclude state fnitiatives,
States must identify thelr own health manpower problems and actively purgue
solutions., States should take the lead in developing innovative programs to
ense manpower chortuges In medically underserved arcas. It s soggested that
states explore the possibility of requiring that certain standards be met hy
medical schools and other health professions schools recelving state wonles, such
as the development of remote site trajning centers,

Before the ennctment of n Natlonal Health Insurince plan, there must he
efforts to Improve the capabllity of assessing the quality of medical care.

There should he appropriate State procedures for renewal of licenses ang for
continuing education programs for health professionals and fustitutions,

Efforta to expand the use of allfed health personnel should be undertaken, and
Studles should he conducted to explore the appropriatness of licensure, certifica-
tion, or the establishment of performance standards for such personnel.

Medieald reimbursement should be made >n the basis of the service rendered
and not on the basis of the provider.

To insure chronology of care, the task feree recommends the development of a
uniform patient record sysrtemn which could be Incrementally developed beginning
with immunization historles,

Senator Taraance. Our next witness is Mr, Frank Francois, vice
president of the National Association of Counties,

STATEMENT OF FRANK FRANCOIS, VICE PRESIDENT, NATIONAL
ASSOCIATION OF COUNTIES, COUNCILMAN, PRINCE GEORGES
COUNTY, MD.

Mr. Fraxcois, Thank you, Mr, Chairman.

I am Frank Francois, councilman, Prince Georges County., Md. I
am also fourth viee president of the National Association of Coun-
ties on whose-behalf 1 am appearing today.

I am accompanied by Mr, Mike Gemimnell to my left who is a NACo
legislative representative,

As yvou well know, Mr, Chairman, county government provides
medical care to those who cannot obtain it clsewhere. When no one
else ean or will, local government provides that care. Similarly, coun-
ties are responsible for assuring services in several areas not generally
addressed by existing public (medicare and medicaid) or private in-
surance programs—problems such as alcoholism, drug abuse, mental
healthy emergency care, and preventive and health promotive services,

The purpose of my statement is twofold. First, T wish to put NACo
on record as supporting in general the goals and objectives of S. 3205
and second, I wish to make Congress and the members of this sub-
committee aware of the problems and opportunities facing counties
as a result of the medicaid program,

Wo wish to commend the chairman and members of the subcommit-
tee for proceceding with hearings on medicaid and medicare reform.
Wo are submitting for the record a survey of health expenditures
in 15 States that we believe provides representative examples of the
role counties play in providing medical care through medicaid. The
results of this survey clearly show the magniture of the financial
commitment counties have made to health care,

We are also submitting for the record a resolution passed by the
NACo membership during our recent annual convention.

15-302—76——0
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Mr. Chairman, in that respect I would note in your statement re-
leased today on this bill you refer to the National Association of
Counties as calling for immediate wage controls of hospitals. That
position has been changed as of June, We are now in a posture, as
you will note from the resolution, of encouraging incentives to hold
down costs, \

Senator Tarwance, 1 am delighted to hear that because I think a
freeze is too rigid.

Mr. Francois. Our membership after a rather intensive debate on
the floor reached the same answer, sir,

As an example of the impact S, 3205 will have on counties, we
urge you to take into consideration the amendments suggested by
Los \ngeles (founty,

NACo ctands ready to support S, 3205 with the suggested amend-
ments, Wo are specificnlly concerned about the potential negative
fiscal impact of rections 4, 10, and 11 of the bill. Of course, those are
the same ones that the Tos Angeles County addressed themselves to,

These sections propose desirable administrative objectives, Enact-
ing them into law, however, will result in increased administrative
coxts to conunties, We understand that the subcommittee staff is aware
of the problems inherent in these sections,

We believe S, 3205 will help eliminate overlap. duplication and
redtape now in existence in the medicaid program. We believe it will
alo reduce high error rates.

Why are we supporting S. 32052 The attached survey clearly shows
that the commitment of county governments to the medicaid pro-
gram is substantial, As health care costs increase counties are being
foreed to rely on an already burdened property tax to support the
health care of a small segment of their population. While dedicated
to the provision and availability of health care for all citizens, coun-
ties face the dilemma of sacrificing other necessary and mandated
services responsibilities to the burgeoning fiscal requirements of the
medicaid program. (futbacks in services and/or eligible population
provide no relief for counties, which are traditionally the providers
of last resort.

Persons whose major health problems fall into special categorical
problem areas. and others whose life styles disqualify them for pro-
tection under Federal health programs (including disabled but work-
ing persons, intact families, childless couples, single persons between
21 and 65 years old, the working poor, nonresident aliens, prisoners
and migrants) must turn to local government for help. However, our
Nation’s approach to the medically indigent through medicaid is un-
even and highly inequitable. Inadequate benefits in some States create
classes of medically needy which do not even exist in other States.
These medically indigent persons also become the burden of local
government,

Since counties cannot, by themselves, be expected to control costs
and since we are always left to pick up the tab for all those who
are not covered by a State or Fedlc’eral program or private insurance,
NACo has the following recommendations:

First, completely overhaul the eligibility process. This process is
far too complex. In most States at least four categories of eligibility
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are in use, The costs of administration arve far too high. Eligibility
errors are numerous—little effort has been expended to analyze the
demographic characteristics of the eligible population, patterns of
their residence or patterns in the use of covered services.

Millions of dollars are being expended to process eligibles—yet
there is considerable indication that the high costs of eligibility suc-
ceeds merely in determining which level of government—Federal,
State or local—must pay for the care of the medically indigent.

There is a need to standardize and simplify the eligibility process.
The costs of weeding out a small percentage of poopﬁe who are mar-
ginally ineligible probably fur exceeds the cost of provisions of care
to them. The diversion of financial resources from fruitless, expen-
sive, |:o¥wt«itiv'c processing could angment money needed to provide
essentinl services.

Second, the revision of cost-sharing approach to funding of medic-
aid, The existing system of Federal, State, local sharing under medic-
aid is both unreasonable and inequitable, we believe. People in need
of medical services who cannot afford to pay for them must either
do without or have their care subsidized in whole or in part by local
government, Failure to cover preventive and carly diagnostic care
and treatment in the long run boosts the cost of medical care which
bhecomes the cost of neglect. Nationally millions of administrative
dollurs are being spent under medicaid simply to determine what por-
tion of costs will be borne by Federal, State and county governments,

We argue for federalization of the medicaid program. We urge that
consideration be given to climinating the regressive, rigid property
tax as a source of revenue for financing medicaid. If we seek equity of
access to adequate care, we cannot depend on the property tax to pro-
vide that equity.

We are willing to work with the subcommittee staff, Mr. Chairman,
which has been most cooperative in responding to our concerns, at
your direction. We thank you for allowing us this opportunity to
testify today.

I would liie to put one more item into the record if I could. I always
like to go to the people who operate these programs and get their
viewpoints,

Senator Tararabce. Without objection, it will be inserted in the
record, sir.

Mr. Fraxcos. I did that in my own county. I have a health officer’s
two-page memorandum outlining our view on the bill in Prince
Georges County.

Senator Taryance. Delighted to have it as part of the record.

[The material follows:]

PRINCE GEORGE'S COUNTY HEALTH DEPARTMENT

Ju~e 3, 1976.
Re U.S. Senate Bill 3205: Medicare Medicald Reform Act—Senator Talmadge.
Memorandum to: Donald K. Wallace, M.D., Health Officer.
From: P. A. Lusk, Director, Institutional Care,

This I8 one of the finest Bills I've se¢n proposed in relation to Medicare and
Medicaid since its advent in 19685. The advocating Senate Subcommittee seems to
be a unique exception in that it is taking a very broad overview of the problems
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of the Program rather than attempting to p:itch plecea without regard to the
fmpact on the other parts of the Program. Genecully, I would wtually support the
Bill and would hope that it gains passage.

(1) The cover letter highlights one of the primary problems at the local level -~
that §8, Federal offices under different HEW administrations making decisions
thnt conflict with others which creates total chacs to the local provider. The
combining of Medicare, Medicald. Quality Assurance and PSRO into a single
administering agency of health erre inaneing would eliminate the disputes, con-
flicts, duplieation, gaps and basle distrust that has occurred between local pro-
viders and government (bhoth State and Federal), Hopefully there wou'd then
be more resources and energy to go into provisfon of care.

(2) The prapused Central Fraud amd Abuse Control Unit was needed n long
time ago. Most of the fraud In the Medicare/Medicnld Programs Is at the pro-
vider level, not the benefieiary level, Becausa program monies at the Jocal level
end up being mingled in the care of a single fndividual (that is to say, Medicare
might pay for 70%% of care and Medicald might pick up the other 30 percent s,
It har been difficult to pursue provider aimse because of the differing rewalations
between Medicare and Medicald, There have been instances when attempts at
the State level to pursue abuse have been frustrated by the fact that the records
of one I’rogram (title XVIII) could not be reviewed by the other I'rogram (title
XIX). Without the ability to exchange information it becomes difficult to prevent
double biling. Who {s to say that Medieald and Medicare have not both paid,
resulting in u public fund reimbussement in excess of 10097,

(3) The intention of having an annual onsight evaluations of each State's
medicald administrative structure and operation would he welcole, The absence
of a State-wide policy in the Medfcald Program has brought about unequal and
off-times lax administration of performance standards in the varfed counties,
At this point in time, the Federnl Governmeat audits three to four years after
payment has not heen made, This means, that if the State fafls to set perform-
ance standards and to audit compliance in a timely manuner the Federal may
piek up the omission years afterwards which leaves the family penalized, If the
clafin i disallowed YEARS after the service was rendered the family s then
billed. This Is particularly true in the long-term care parts of the Medicare/
Medieald Programs, therefore the impact of this proopsal to the local citizenry
would he pogitive even though requirements on the State Ilealith Department
and possibility on the local Henlth Department would he greater.

(4) T also appland the proposal that the Federal Government would with-
hold funds to States who do not straighten out their Program rather than just
prohibiting payment to providers as they now do which penalizes the patient not
the non-complying Agency.

(5) The proposed changes in the reimbursement formula for hospitals and
rkilled Nursing lHomes seem valid. Certainly thore has been abuse in the long-
term fleld related to buying and selling among family or corporation members
(80 as to abuse the dopreciation factors),

(6) The adding of a caleulation fuctor which would encourage the conversion
on usused hospital beds into Nurking Homes is a positive factor and might well
encourage the District of Columbla (with these additional revenues) to begin
using sume of their surplus hospital beds for Nursing Homes which would there-
by release the beds In Prince George's and Montgomery County Nursing IHonies
currently used by District of Columbia residents.

(7) The propused change in reimbursement formula which encourages ac-
ceptance of assigniment by physician might well encourge more of our physiclans
to accept Medicare and thereby make physician care more avuilable to our
residents,

(8) The proposal to alter the reimbursement factor to include a profit factor
in the Not-for-Irofit facilities is good. This will Increase providers willing to
accept Medicare/Medicaid beneficiaries. It should be recognized that the receipt
of “cost only"” will not allow for the maintenance effort of the facility and its
administration nor does it allow for expansion and enrichment of the program or
facility. I question however, the limitation of the profit factor to the “for-profit”
facilities only. I think the profit factor should be avatlable to all facllitics. Nun-
profit facilities also have to address themselves to the maintenance of effort,
maintenance of facility and to expansion and enrichment of program and facllity.
" The difference between profit and non-profit s more semantic than real, The non-
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profits frequently set salurles at a comfortable level and they fare far better
than for-protit which have been known to have less profit to take home than if
they bhad operated on salaries under the for-profit schem?.

') Under HR -1, there is a requirement that the State Medicald Programs
have a data system that will provide an explanation of henefits paid to each
recipient, Senator Talmadge proposes the explanation of the benefits which is
sent to GAO be only on a sample basis rather than each recipient. I hope that
the States will still be required to have a data bank that would amass data on
each reciplent but only be required to forward to GAO a sample of that data
bank, Certainly GAO would not be interested in the reams of paper required to
report on the approximately 500,000 Medicald recipients in Maryland. How-
ever, the full data should be avallable for sample selection. I don't see that this
proviston would make any particular impact on the local level.

(10) The requirement that the cost of hospital care of Medicare/Medicald not
be pussed on to the private patient or private insurers would be beneficlal and
would seem to have the effect of requiring Medicare/Medicaid to their fair share
which should hopefully result in a reduction of rates by local providers who have
been foreed to carry over their Medicare/Medicald losses to the private Sector.

(11) 'The proposed revision of the reimbursement formula for hospitals by
classitication of natural groups of comparable size facilities appears to be an
improvement over the curreat reimbursement system. However, I think there is
uot sutticient recognition of the regional difference of the inflationary floor and
that there I an inflationary cost above and beond that of wages. I ain suggesting
that perhaps an additional factor go into the calculntion of reasonable reimburse-
ment mechuism for providers which would Increase avalilability of local services,

Mr. Taraapce. Mr, Francois, I certainly appreciate your thought-
fulness and support.

My attention has been called to a probem in counties in some states
with respect to payment of medicare and medicaid to illegal aliens.
That is, the burden of the cost of this care has fallen solely on the
countics. Would you care to conunent on the situation ¢

Mr. Fraxcois, It is a problem, Mr. Chairman, as is always true
when the county government is involved and we always are because
we are always there and when no one else pays the bill it comes to
us. It is a problem, It is one that we are wrestling with particularly
in the Southwest, Los Angles, Calif., spends in excess of $8 million on
this problem. San Diego, Calif,, spends nearly $1 million. While
thronghout that area of the Nation it is a more visible problem, it
remains a national one that we would very much like to get some help
on. We think it is an unfair burden.

Senator Tarsrange. We have a food stamp program. When the
Senate passed a bill trying to reform it we prohibited illegal aliens
from receiving food stamps, and I think we ought to do the same thing
in all facets of medicare and medicaid.

Mr. Fraxcois. The problem is how do we know what people are
actually illegal and how are we going to pay the bills? They are still
groing to be knocking at the courthouse door and we will end up paying
it once way or another. They will show up.at our hospitals ag indigents
and these hills will ultimately end up in our hands, We think it is a
national problem and that we have to get help from that scurce.

Senator Tararanae. Thank vou. T agree.

If there is nothing further, the committee will stand in recess until
8 n.m. tomorrow.

Mr. Fraxcors. Thank you.
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[The prepared statement of Mr, Francois follows:]

STATEMENT OF HON. FRANCI8 FRANCOIS, COUNCILMAN,
PRINCE GEORGES COUNTY, Mb,

Mr. Chairman, members of the subcommittee, I am Francis Francols, council-
man, Prince Georges County, Md. I am also fourth vice president of the National
Association of Counties, (NACo)' on whose behalf I am appearing today.

As you well know, county government provides medical care to those who
cannot obtain it elsewhere. When no one else can or will, local government pro-
vides that care. Simllarly, counties are responsible for assuring services In several
areas not generally addressed by existing public (medicare and medicaid) or
private insurance programs—problems such as alcoholism, drug abuse, mentul
health, emergency care, and preventive and health promotive services.

The purpose of my statement i8 twofold : tirst, I wish to put NACo on record ns
supporting in general the goals and objectives of 8, 3205 ; and, second, I wixh to
muke Congress and the members of this subcommittee aware of the problems
and opportunities facing counties as a result of the medicaid program.

We wish to commend the chairinan and members of the subcommlittee for
proceeding with hearings on medicaid und medicare reform. We are submitting
for the record a survey of health expenditures in 15 States that we belleve pro-
vides representative examples of the role counties play in providing medical
care through medicald. The results of this survey clearly show the magnitude of
the financial commitment counties have made to health care.

We are also submitting for the record a resolution passed by the NACo mem-
bership during our recent annual convention. The resolution urges Congress to
federalize medicald for reasous outlined in my testimony here today. As an
example of the impact 8. 3205 will have on counties, we urge you to take into
consideration the amendments suggested by Los Angeles County, Calif.
(attached).

NACo stands ready to support 8. 3205 with the suggested amendments. We are
specifically concerned about the potential negative fiscal impact of sections 4,
10, and 11 of the bill. Both sections propose desirable administrative objectives,
Enacting them into law, however, will result in increased administrative costs
to counties. We understand that the subcommittee staff {s aware of the problems
inherent in these sections. -

We belleve 8. 3205 will help eliminate overlap, duplication and red tape now in
existence in the medicaid program, It will alzo reduce high error rates.

Why are we supporting 8. 32057 The attached survey clearly shows that the
commitment of county governments to the medicald program is substantial. As
health care costs increase counties are being forced to rely on an already burdenesd
property tax to support the health care of a small segment of thelr population.
While dedicated to the provision and availability of health care for all citizens,
countles face the dilemma of sacrificing other necessary and mandated rervices
responsibilities to the burgeoning fiscal requirements of the medicald program.
Cutbacks in services and/or eligible population provide no rellef for countiex,
which are traditionally the providers of last resort.

Persons whose major health problems fall into special categorical problem
areas, and others whose lifestyles disqualify them for protection under Federal
health programs (including disabled but working persons, intact families, child-
lens couples, single persons between 21 and 65 years old, the working poor,
nonresident allens, prisoners and migrants) must turn to local government for
help. However, our Nation's approach to the medically indigent through medicald
is uneven and highly inequitable. Inadequate benefits in rome States create clarees
of medically needy which do not even exist in other States. These medically
indigent persons also become the burden of local government.

1 The National Arsociation af Countien in the onlv national oreanizatinn representing
eounty government in {he United Rtater, Itx memherahip spans the anectrum <f nrban
suburhban. and rural countier which have foined together for the common nurpoes of
strenethening connty gnvernment to meet the needs of all Americans, Bv virtus of a
countv’'s memhershin. all its elected and appointed ofMctale become participants in an
organization dedicated tn the following goaln: improving county government: serving nn
the national snokesman for connty government : arting ar a liaison hetween the nation’a
conntien and other leveln of government; and achieving public understanding of the role
of conntiea in the federnl syatem.
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Since counties cannot, by themselves, be expected to control costs and since we
are always left to pick up the tab for all those who are not covered by a State
or Federal program or private insurance, NAC has the followlng recommen-
dations:

KFirst, completely overhaul the eligibility process. This process is far too
complex. In most States, at leust four categories of eligibility are In use. The
conts of administration are far too high. Eligibility errors are numerous—Ilittle
effort has been expended to analyze the demographic characteristics of the
eligible population, patterns of their residence, or patterns in the use of covered
services,

Millions of dollars are being expended to process eligibles—yet there is con-
siderable indication that the high costs of eligibility succeeds merely In deter-
mining which level of government—Federal, State, or local—must pay for the
care of the medically Indigent.

There {8 a need to standardize and simplify the eligibility process, The custs
of weeding out a small percentage of people who are marginally ineligible prob-
ably far exceeds the cost of provision of care to them, The diversion of financial
resources from frultless, expensive, repetitive processing could augment money
needed to provide essential services,

Second, the revision of cost-sharing approach to funding of medicald. The
existing system of Federal, State, local sharing under medicald is both un-
reasonable and inequitable. I'eople in need of medical services who cannot afford
to pay for them must efther do without or have thelr care subsidized in whole
or in part by local government. Failure to cover preventive and early diaguostic
care and treatment, in the long run, boosts the cost of medical care—which
hecomes the cost of neglect. Nationally, millions of administrative dollars are
being spent under medicald simply to determine what portion of costs will be
borne by Federal, State, and county governments.

We argue for federalization of the medicaid program. We urge that considera-
tion be given to eliminating the regressive, rigld property tax as a source of
revenue for financing medicaid. If we seek equity of access to adequate care
we cannot depend on the property tax to provide that equity.

We are willing to work with the subcommittee staff, which has been most
cooperative In responding to our concerns, Mr. Chairman, at your direction.
We thank you for allowing us this opportunity to testify today.

BECTION 4—BTATE MEDICAID ADMINISTRATION®

30-60 Day Case Processing

Summary : The bill would require that state Medlcaid plans provide for deter-
minations of eligibility for all applicants within at least 60 days, and for some
applicants within 30 days. Redeterminations of eligibility would have to be
made within 30_days of receiving Information on changed circumstances, and in
any event at least every six months.

Tfrect : Under present circumstances it is occasionally Impossible to determine
medicaid eligibility within 680 days because of the complexity of medicaid require-
ments as well as the inability of the Social Security Administration to provide
information which must Le obtained as part of the determination process. Al-
though the percentage of cases which require clearance by SSA is not great, this
i3 an area which should be resolved before the states are penalized for failure
to comply.

50th Percentile Error Rate

Summary : States would have to provide methods to assure accuracy in deter-
mining eligibility so that the state's error rate for eligibility determinations
after October 1, 1977, does not exceed the 50th percentile of the error rates
for all statea, _

Effect: The requirement that states eligibility determination error rate not
exceed the 50th percentile of error rates for all states would be impossible for
all states to meet, if the 50th percentile is to be periodically adjusted. S8ince by
definition nearly U0% of states would have an error rate above that level. It is
necessary to specify that the error rate percentile be determined only once
without future adjustment,

8 Suggested Amendments to S. 3203 by Los Angeles County, Calif,
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Reporting Requircments

Rummary : States also would be required to provide that 93 percent of those
cluims that require no additional information be paid within 80 days, and
00 percent be pald within 90 duys. Extensive review of claims relating to accu-
racy, participation of the provider, eligibility of the recipient and other areas
would be requred. In addition, extenslive reporting requirements would be estab-
lished for states relating to eligibility determinations, quality control programs,
claims payment, participating providers, utilization of services, and others,

Effect: Within California similar reporting requirements already exist. With.
out more specific detail it is fmpossible to evaluate the amount of additional
reporting which would be required. However, it is possible that reports will be
mandated for which we will not be able to obtuin administrative reimbursement.

Quality Control

Summary : Effective October 1, 1977, federal contributions to a state for the
state’s Medicaild progrum would be subject to a reduction or termination unless
the state makes a satisfactory showing to the HEW Sccretury that it is meeting
the above requirements for payment, determination of eligibility, ete. The
Secretary would conduct annual on-site visits to each state to determine com-
pliance with these requirements. Notice of fajlure to comply would be provided
to a state, The states would have up to six months to correct the deficlencies.

The bill would add additional criteria for determining reasonable costs of
hospital services under Medicare, The Secretary would establish, in consultation
with nppropriate knowledgeable national organizations : .

1, A uniform system of accounts and cost reporting, including uniform
procedures for allocation of costs, for determining operating and capital
costs of hogpitals providing Medicare services.

2. An ongoing system of hospital classification under which hospitals will
be classified initially as to:

4. Bed size.

h. Type of hospital with separate categories for short-term general
hospitals, hospitals that are the primary afifilintes of accredited medical
schools, and with psychlatrie, geriatric, maternity, pediatric, or other
speclalty hospitals being in the same or separate categories as the
Secretary determines.

c. Such other criteria as the Secretary deems appropriate but the
classification would not differentlate between hospitals on the basis of
ownership.

Amend : The bill should he amended to clearly state 50th percentile as accept-
able error rate will be established initially and maintained at levels determined.

States that exceed substantinlly two or more requirements and meet the re-
quirements would be entitled to a federal matching of 75 percent. The current
maximum federal matching 18 50 percent.

The bill would add new quality control provisions under Medicald. These
provisions relate to publishing state error rates in making eligibility determina-
tiong, setting the 50th percentile of state error rates, and providing technical
asslstance to the states to aid in thelr eligibility determinations,

A bil-annual report by the HEW Secretary describing benefits, eligibility, re-
imbursement rates, and listing all fircal agents contracted with for administra-
_tion of the Medicald program would be required. Quarterly updates of these
reports also would be required.

iffect : ‘The county hospital's cases are presently controlled for quality by the
Department of Publie Soclal Services certifier. All quality reports are channeled
through DPS8S, therefore, this could not affect the county hospital cases.

As defined in the bill, routine operating costs would not include: capital costs;
direct personnel and supply costs of hospital education and training programs,
costs of interns, residents, and medical personnel : or energy costs asrsoclated
with heating or cooling the hospital. Reimbursement for items not included as
routine operating costs would continue as at present.

The SRecretary, annually, would determine for each category of hospitals an
average per diem routine operating costs amount that would be utilized in deter-
mining the reasonable cost of the portion of the hospital's costs that consist
of routine operating costs. This determination would be made on the basis of
routine operating costs data from the preceding year.

‘There would be nonpersonnel and personnel components to routine operating
costs, These two components for all hospitals in each class would be aggregated
to determine the total routine operating costs for all hospitals in the category.



il

83

This amount would be divided by the total number of days of routine care pro-
vided by such hospitals to arrive at the average per diem routine operating
costs for each category of hospital. o~ als that are significantly understaffed
or that are not accredited would be ex.luded from these computations,

'ayment to a hospital would be based on the average per diem routine operat-
ing cost amount determined for its category. Adjustments could occur in the
personnel component because of wage variations in different geographic areas.
Increases also would be allowed to reflect Increases in the cost of gouds and
services that comprise routine operating costs.

In cases where hospital routine operating costs are equal to or exceed the
average per diem routine operating cost for its category, reimbursement would
be equal to the hospital’s actual per diem routine operating costs up to 120 per-
cent of the average routine operating costs for hospitals in its category. Hos-
pitals with costs exceeding the 120 percent limit would not he reimbursed for
these additional costs. Hospitals with costs below the average for their category
would be reimbursed for their actual costs plus one-half the difference between
thelr costs and the average for their category.

This additional bonus would be limited to 5 percent of the hospital’s routine
operating costs, Special provisions relate to hospitals located in underserved
areas that are certified as necessary and that are underutilized. Special provi-
kiong also would apply to hospitals with speeinl case mixes that require a
greater intensity of care than that provided in the average hospital that in-
creases the level of the hospltal's routine operating costs,

The HEW Secretary would be directed to develop comparable reimhursement
methods for other hospital cost centers, skilled nursing and intermcdiate care
facilities, ag well as home health agencies.

These new reimbursement provisions would be. applicable for information
purposes only prior to July 1, 1970, Differences in actual costs and average costs
for a category of hospitals would be reduced by one-half for fiscal year 1880,
and the provisions would be fully operative beginning in fiscal year 1081. These
reimbursement provisions would apply under both the Medicald and Medicare
programs,

Uniform Acocounting

affect: The California Health Facilitles Commission currently requires uni-
form nccounting procedures and cost allocation methods, It has been ditficult
and costly for the Department of Hfealth Bervices to comply with this require-
ment since our government accounting system differs from that of private
hospitals. This has, in some inatances, necessitated the keeping of dual records:
one set to comply with County requirements and another for the California
Health Facllities Commission. Cunceivably the accounting system mandated
under this legislation could require a third set of books.

Amendment : The bill should be amended to require that any uniform account-
ing procedures developed be compatible with existing state accounting require-
ments or to mandate that existing state systems be modifled to conform with
the Federal syatem.

Reimbursement of Routine Costs

Effect: Under existing federal law, ceilings have been established for the
reimbursement of routine costs under medicaid and medicare. These cellings
now vary according to a hospital's bed size and the community in which it is
located. This proposed legislation would vary the ceiling according to bed size,
treatment categories and other criteria as the Secretary of HEW desires. h

Under the present system three of our hospitals exceed the routine cost cell-
ing for Medicare and all of our hospitals are over the more stringent state
tmposed Medi-Cal ceiling. We assume that the ceflings under the new legislation
would be comparable to the existing federal ceilings and that Medi-Cal/Medicare
reimbursement would not be effected materially.

Amendments: The existing bill would place all hospitals with over 500 beds
{n the same size category. We feel that there should be further breakdowns at
850, 800, and 1,000 beds. Since costs vary considerably between areas, this legis-
lation should establish categories for geographic areas by cost of living as is
now being done by regulation for the establishment of reimbursement cefilings.

Teaching Hospitals

Effect : Hospitals which are the primary afiiliates of accredited medical schools
would be Included in one category (without regard to bed size) for the purpose
of establishing relmbursement ceilings.
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Under this condition, only the LAC-USC Medical Center and Martin Luther
King Jr. General Hospitals would qualify as teaching hospitals. UCLA affili-
ates, Harbor General Hospital and Olive View Medical Center, would not be
qualified. Neither would Rancho Los Amlgo or John Wesley Hospital, both of
which are afiliated with the University of Bouthern California. Therefore, the
cost of teaching programs in four of the hospitals operated by Los Angeles
County will not be fully relmbursed. Additionally, the disregard of teaching
hospital size will penalize the LAC-USC Medical Center since its costs would
be substantially greater than those of a small teaching hospital

Amendments: 8Bection 10 (b) should be amended to delete from the proposed
Social Security Act SBection 1861 (aa) (1) (B) (i1) the word “primary” which
precedes “affiliates” the parenthetical phrase following the word ‘“schools”
(which one such hospital to be nominated by each accredited Medical school)”,
and bet(}ne‘parenthetlcal phrase following the word ‘“category" (without regard
to size)’,

S8ECTION 11: INCLUBION IN REASONABLE COST OF HOBPITAL SERVICES AN ALLOWANCE
FOB BRETIREMENT OR CONVERSION OF UNDERUTILIZED FACILITIES

Summary: The Secretary would create a five-member Hospital Transitional
Allowance Board. The board would act on applications by hospitals certified
for participation in the Medicare and Medicaid programs for transitional allow-
ances. A transitional allowance would mean an amount that would be included
in a hospital's reasonable cost and would be established by the Becretary for
a hospital in recognition of a reimbursement detriment suffered by it because
of a qualified facility conversion. No more than 50 such allowances could be
made during the first two years following enactment of the bill.

A qualified facllity conversion would mean a retirement, modification, or
change in usage of underutilized hospital facilities that is carried out by a
hospital that, for at least a year prior to the conversion, regularly furnished
Medicare or Medicaid services, and the effect of which is to promote eflicient
and economical dellvery of health care services by eliminating excess bed
capacity or discontinuing an underutilized service for which there are adequate
alternative sources in the area. Conditions are set out in the bill for determining
whether a conversion results in a reimbursement detriment.

Effect: This section is potentially beneficial to the Department of Health
RfRervices in that we could realize additional revenue for hospitals which are
to be converted or retired because of underutilization.

Amendments: This section is potentially beneficial to the Department of
Health Services in that we could realize additional revenue for hospitals which
are to be converted or retired because of underutilization.

The bill should b> amended to eliminate the provision which limits this allow- -
ance to 50 hospitals during the first two years. Costs associated with the retire-
ments or conversion of underutilized facilities are legitimate administrative
costs and should be recognized as such in all applicable circumstances. There
is no logical justification for arbitratily limiting this allowance.

With regard to the effective date of this section, it would be preferable for
the section to take effect as of the beginning of the Federal fiscal year in which
the bill is passed.

Tnr. RoLE or COUNTY GOVERNMENT IN MEDICAID—A SURVEY OF SELECTED STATES;
BY JAMES KoPpEL, SURVEY DIRECTOR, AND JOHN F. CLARK, SURVEY ANALYST

INTRODUCTION

This study by the National Assoclation of Counties (NACo) demonstrates
the financial and administrative commitment of county resources to the Medicald
program. Although the Medicaid program is generally considered to be a fed-
eral-stnte partnership, local county governments are required to provide sub-
stantial filnanclal and administrative support. In five of the fifteen states sur-
veyred for this study, county governments paid over 20 percent of the total
Medicaid program or administrative costs for the fiscal year July 1, 1975 to
June 30, 19786,

NACo maintains that the funding of the Medicaid program should be com-
pletely assumed by the federal government. This position is based upon three
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observations: 1) Medicaid plans vary from state to state; thus, the medically
indigent residing in one state are commonly denied services available to those
in other states; 2) counties must fill the gaps in services to the poor; thus,
Medicaid programs which provide fewer services place a greater workload
on county health agencies and hospitals; and 8) those states which require
county support in Medicald funding increase the burden on the major source
of county revenue, the local property tax.

The purpose of this report is to demonstrate the burden the Medicaid pro-
gram places on county government, to outline the major gape in services to
people, and to emphasize the need to address this problem in discussions concern-
ing the reform of the Medicaid program. The escalating costs of the Medicald
program ($2 billion per year since 1974) have strained county budgets to the
point where other mandated services areas are being jeopardized. Assumption
of funding for the Medicaid program by the federal government would relieve
counties of this burden, and enable them to maintain their efforts in other
areas of responsibility, including public health and medical care.

ACKNOWLEDGEMENTS

The data presented in this report were obtained from officials working in
the agencies responsible for the individual state medical assistance plans. In
many cases, more than one official was consulted; however, the name of only
the principal contact is provided for each state. The NACo staff wishes to
express its appreciation to those state officials who provided the data necessary
to complete this study.

METHODOLOGY

The survey was designed and directed by James Koppel of the NACo staff,
John Clark authored the survey analysis.

Data for this report was obtained through personal Interviews with officials
of the departments responsible for administering the individual state medical
assistance programs. Interviews were é¢onducted between March and June,
1976, Where necessary, figures were projected to cover the fiscal year July
1, 1875 to June 80, 1976. The accuracy of the data, where available, was
considered to be good. In some cases information could not be readily obtained
from existing records, e.g., the number of state-operated skllled nursing and
intermediate care facilities was in several cases unknown.

A total of fifteen states were interviewed, representing 47 percent of the
country’'s Medicaid recipients (1978 figure). Geographical dispersion was ob-
tained by selecting states located in the Northeast, South, Midwest, and West.
Patterns in the provision of services, and participation in funding by the
counties were identified.

Two types of costs were looked at for this report. Program costs were defined
as costs for services provided. Administrative costs were defined as the costs
assoclated with operating the Medicaid program, e.g., the costs of determining
the eligibility of a recipient.

FINDINGS

Table 1 displays the states surveyed, the type of program operated (medically
needy or 88I type), the optional services provided, and whether counties fund
either the program or administrative costs of Medicaid.

Nine of the fifteen states operated a “medically needy” program, f.e., medical
asslstance was provided to poor persons other than those recelving AFDC or
SSI. In seven of these nine states, counties participated in funding the program
conts of Medicald. In three of these states countles also contributed to the admin-
istrative costs of the program.

Six of the fifteen states operate a “categorically needy” program, i.e., eligibllity
for medical assistance {8 based upon qualification for either AFDC or SSI assist-
ance. In three of these states counties pay part of the administrative costs of the
program. One state, Nevada, has property taxes earmarked for the Title XIN
fund. In eleven of the fifteen states surveyed (or 73.3 percent), counties are
required to financially support the Medicald program. The other thirty-nine
atates are not required to financially participate in the Medicald program. How-
ever, most counties in these states finance the bulk of medical services to medi-
cally needy persons that are not covered under Medicaid.
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Opposite this requirement of financtal support by the counties, the degree of
county control over the program, l.e, as far as the setting of standards for
eligibility and the setting of henefit levels was reviewed. (Data are presented
on individual state survey sheets.) In all fifteen states, standards for eliglbility
were set by the state. In fourteen of fifteen cases, the level of benefits was Hke-
wise determined solely by the state, Nebraska being the exception. The costly
process of determining the eligibility of potential recipients was assigned to the
counties in all but three states.

Table 2 presents the program and administrative costs of Mudicald to county
governments from July 1, 1975 to June 30, 1976. Table 8 displays the percentay
of total (federal and state) Medicaid costs funded by county governments for
the snme period. For those states having the medically needy program, the
counties generally (7 or 9 cases) were required to assist in funding Medlcaid
costs, ranging from 2.4 percent to 27.5 percent of total programs costs. Support
of administrative costs ranged from 2.88 percent to 35.4 percent of total admin-
istrative costs,

Table 4 displays the per capita contribution hy county governments to Medieald
program and administrative costs, These figures were obtained hy dividing the
contribution of each state's counties to program (and administrative) costs by
the average monthly served population, multiplied by twelve. The highest per
capita contribution to program costs occurred in those states having the medi-
cally needy prograwm. The highest per capita contribution to ndministrative costs
was paid by Indlana counties ($13.17), und was nearly ten times the size of the
next largest (New York at $1.34).

CUTBACKS

Between January 1, 1075 and January 15, 1976, five of the surveyed states
(Ala., Md., N.H,, N.J., Va.) reduced or eliminated mandatory or optional services
to Medicaid recipients. Three more states (Ind., Neb.,, N.C.) plan to reduce or
eliminate services in fiscal '77. The goal of reductions or eliminations in services
provided under the states’ Medicald plans is cost control; the effects will surely
be an increased burden on local governments, which are mandated to provide
health services to thelr indigent populations,

States which have the medically needy program were slightly more likely to
cutback on services than states with the more restricted 8SI program (4 to 3).

County participation in Medicaid funding did not seen to prevent cutbacks in
services. States in which counties funded Medicald were as Hkely to cut hack
services as those states in which counties did not, Since county funding of Medl-
cald will continue, the ultimate losers in any cutback of services are the counties.
The escalating costs of health care will require continued support by the counties
at levels equal to or exceeding those of the past fiscal year. Meanwhile, those
services to the poor that are no ionger covered under Medicald must be provided
solely at county expense. A cutback in services or eligible population, while
possibly serving the states’ need for economy, only worsens the situation of
the counties.

SUMMARY

This report has pointed out that the commitment of connty governments to
the Medicald program is substantial. As health care costs increase, counties are
being forced to rely on an already burdened property tax to support the health
care of a small segment of their population. While dedicated to the provision and
avallability of health care for all citizens, counties face the dilemma of sacrificing
other necessary and mandated service responsibilities to the burgeoning fiscal
requirements of the Medicald program. Cutbacks in services and/or eligible pop-
ulation provide no relief to counties, which are tradlitionally the providers of last
. resort. The effective response requires the federalization of Medicaid.
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States providing service
Alabama California Colorado Indiana  Maryland Minnescta Nebraska Nevada H'::'psluu New Ym: m ohio Viinia W )
ersey (1 ing irginia 1sconsin
Services (optional) program type! S ] S S L] L} L} S ] S L} "fl M
Clinicservice. ... . oeiiieaaen X X X X X X X X X X X X
Prescribed drugs bod X X X X X X X X X X X
Dental services_______......... X X X X X X X X X X eeeeiceien X
Prostethic devices X X X X X X X D SN X X X
Eyeglasses_ . _______ .. ... ..... b d X b3 bd X X X X X X X X
Private duty nursing b S, X X X b S X eeeeecees X eiieeeeean X
Physical therap: X X X X X X X b S X X X
Preventive rehabilitation..__ b S, X X X X X X X X Keronean X
Emergency hospi b X X X X X X X X X X X
SNFS patients under 21 Do SN X X X X X X X X X X
Optometry. .. ... x X X X X X X X X X X X
Podiatry_...... X X X X X X X X X X X X
Chiropractors . . X eeeeeenes X X X X X X X X eiiieaes X
LTC within ICF_. X X X X b4 X X X X X X X X X X
Mental iliness in geriatric care (65). X X X X X X X X X X X X b 4 X X
Participation in funding®. ... .. .. .. ... 8 A A [ 4 8 P ® P e 8 B A
1 M=Medically mdmm. S=SSI dagubm Counties contribute to program and administrative costs.
3 P—Counties conmbutc to administrative costs, B— 3 County property taxes exceeding $3,600,000 are put into the State Title XI1X fuad.

L8
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TABLE 2.—PROGRAM AND ADMINISTRATIVE COSTS TO COUNTIES, JULY 1, 1975, TO JUNE 3011976

Aggregsted county costs (State) Program Administretive
ABBDIMA. oo ceeicecrmneececrecnren oo ar e aenranesanenoeansennans: e st mnnanananoonnnsne ——vone
[T £ T SR 1$313,573,04 ..................
[ Y $151, 660
Indisns . eeczeses 4 16, 370, 000

seseonsnas

1,393,750

New Hampshire - .
NOW JOI00Y . e e ceonnencoenensnsmncn oo coanmnonacnnoaneracenneensonnnnnanssanasmmesssennnmnonsseseser
Now York. . q.eeevvcneanence
North Caroling....ccee e ceeeen e ieaceeecemrccracnccccaceaaccanreaanan
Ohio.........

Virginla_ ... .
WIB0ONSIN. oo oo e oe e reiecaccerecmececaeererrnescscaarenacenraseensnsannsocanesasesosarenonononenes

1 Covers both program and sdministrative costs,
935,004,000 was reimbursed from Federal funds,

TABLE 3.—PERCENTAGE OF YOTAL MEDICAID COSTS FUNDED BY COUNTRIES, JULY 1, 1975 YO JUNE 30, 1976

State Program costs Administrative costs
Alsbama. ....ceneevenneneann N Ceememrsezenvernnceeoneenasan
Califormis.. 115.0 V15,0
ColOTBOO. .. o cceece e cceaciiaaceciceecareaansaccanannanncrananemeennanenaan.ne————— 2.8
INAIONG .. .. et cireciccceic et eeree e en e esen et ae oo nn 354
Marylend. . 2
Minnesota.. ... 4.4 5.0
Nebrasks...ceeeenenennn... teeesiseancnessenasanstesnmernse e nromos ety 2.3 .oureeeeeenen.
NOVBUD.. .. o veverencncceictacecrcaccacrcerearencecr e mmernceennansarennannnn cesmrmrzriccsessconsronnsrann
aw HompEAM®. ..o e e ececm e cecieeeenee e —eecnannee 11 I e,

115 percent of the total program and admi:strative costs. -
9 4.7 percent of the total program and administrative costs,

TABLE 4. —PER CAPITA CONTRIBUTION BY COUNTIES TO MEDICAID PROGRAM AND ADMINISTRATIVE COSTS
- JULY 1, 1975 TO JUNE 30, 1976

|Per capits dollar amounts)

State - Program Administrative

1 California and Morth Caroling reported program and sdministrative costs as | figure,
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ResoLuTION URGiNG CONGRESS TO ADOPT PROPOSALS TO HoLD DowN RISING
Menicar Costs

Whereas the nation is facing a crisis {8 health care due to skyrocketing costs,
{nequitable availability of health services, lack of professional manpower in rural
and underserved areas, fraud and abuse problems, and inadequate controls in the
quality of health care given ; and,

Whereas county government provides medical care to thoge who cannot olitain
it elsewhere. When no one else can or will, counties provide it. Similarly, counties

_are responsible for assuring service in several areas not generally addressed by
existing public (Medicare and Medicaid) or private insurance programs—prob-
lems such as alcoholisin, drug abuse, mental health, emergency care, preventive
and health promotive services, and health care to the medically indigent: and,

Whereas our nation's approach to the medically indigent through Medicald is
uneven and highly inequitable. Inadequate benefits in some states create classes
of medically needy which do not even exlist in other states, There medically
indigent persons also become the burden of local government ; and,

{ Whereas the rapld escalation of health care (or rather illness care) costs in
the past few years means that counties, the providers of last resort, must allocate
an lncregsing!y large proportion of their scarce property tax dollars to health
care; and, -

Whereas the rate of Medicald expenditures has consistently exceeded estimates,
creating fiscal crises in states and counties with comprehensive progra.ns; and,

Whereas counties cannot, by themselves, be expected to control costs and since
counties are always left to pick up the tab for all those who are not covered by
state, federal or private Insurance: Now, therefore, be it

Rcsolved, That it 1s the intention of the National Association of Counties to
support legislation to federalize the Medicaid program. Further, NACo will
support measures to hold down skyrocketing medical costs.

NACo urges that: Congress completely overhaul the Medicald eligibllity proc-
ess through standardization and simplification; Congress revise the present
federal-state cost-sharing approach to Medicaid; Congress pass legislation curb-
ing Medicaid fraud and abuse; and Congress take steps to assure maximum pro-
ductivity of medical services and providers.

[Whereupon, at 10:12 a.m., the subcommittea recessed, to reconvene
at 8 a.m., Tuesday, July 27, 1976.]






MEDICARE-MEDICAID ADMINISTRATIVE AND
REIMBURSEMENT REFORM

TUESDAY, JULY 27, 1976

U.S. SENATE,
SuBCOMMITTEE ON HEALTH OF THE
SENATE Finaxce COMMITTEE,
Washington, D.C.

The subcommittee met at 8 a.m., pursuant to recess, in room 2221,
Dirksen Senate Office Building, Hon. Herman E. Talmadge (chair-
man of the subcomnmittee) presiding.

Present: Senators Talmadge, Curtis, Dole, and Packwood.

Senator Tavymanok. The subcommittee will come to order.

I have two brief anncuncements. First follmvin;.i this morning’s
testimony by the General Accounting Office we will apply the 10-
minute rule with respect to oral testimony. While each witness will be
limited to 10 minutes presentation, the committee will of course care-
fully study the presentations, The Senators’ interrogation will be
limited to 5 minutes for each Senator on each round,

Second, at tomorrow’s hearing the meeting immediately following
the testimony of Senator Bentsen, we will then hear from Senator
Frank Moss of Utah.

Any objection?

Without objection, it is so ordered.

The first witness this morning is Mr. Gregory J. Ahart, Director
of the Human Resources Division, General Accounting Office, accom-
anied by Mr. Robert E. Iffert, Jr., assistant director, and Robert

Tughes, assistant director.

We are delighted to have you with us, Mr, Ahart. We are aware,
of course, of the great amount of work the General Accounting Office
has done in this area at my request and perhaps the request of other
committees so we feel that you will be able to contribute a great deal
to our deliberations. I want to recognize and thank you for your
thorough and objective work also in the North Carolina medicaid
contract, it is a highly useful report.
~ Without objection, your entire statement will be inserted in full

in the record and you may proceed in any way you see fit, sir.

. STATEMENT OF GREGORY J. AHART, DIRECTOR, HUMAN RE-
SOURCES DIVISION, GENERAL ACCOUNTING OFFICE, ACCOM-
PANIED BY ROBERT E. IFFERT, JR., ASSISTANT DIRECTOR, AND
ROBERT HUGHES, ASSISTANT DIRECTOR

Mr. Anarr. Thank you, Mr. Chairman.
(01)

15-502—76——17
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We are pleased to be here today to discuss our views on S. 3205 which
is a bill to provide for the reform of the administrative and reimburse-
ment procedures currently employed under the medicare and medicaid
programs,

e find that the thrust of many of the bill's provisions are con-
sistent with various reports we issued over the past several years
which were aimed at identifying problems and improving the admin-
istration of the medicare and medicaid programs., For example, we
have issued reports or have work in progress dealing with the follow-
ing problems addressed by S. 3205 :

First, the neced for better coordination of the medicare and medicaid
programs. We have pointed out instances of the lack of effective co-
ordination particularly in the areas of (1) provider reimbursement
and auditing and (2) investigating allegations of fraud and abuse.
For example, our April 14, 1975, repoit to this subcommittee entitled
“Improvements Needed in Medicaid Program Management Including
Investigations of Suspected Fraud and Abuse” recommended that
HEW establish a single organizational unit for the systematic in-
vestigation of suspected medicare and medicaid fraud and abuse.

Section 2 of 8. 3205 would establish a Health Care Financing Ad-
ministration which would be responsible at the Federal level for ad-
ministering medicare and medicaid. This provision is designed to
facilitate coordination of the two programs, Included in section 2 is
a provision which would establish within IIEW an Oflice of Clentral
Fraud and Abuse Control which would have overall responsibility to
deal with fraud and abuse under the various health -programs au-
thorized under the Social Security Act.

Second, we have commented on the desirability of disclosing con-
tractual and financial arrangements between hospitals and members
of their governing boards and key employees. In an April 1975 report
to the Congress we recommended le ris¥ation providing for public
disclosure of such arrangements. While not going as far as we have
proposed, section 40 of S. 3205 would require disclosure to the Secre-
tary of HEW and the Comptroller Guneral, on request, of (1) the
ofticers, directors, owners and/or partners of any entity including hos-

itals which do business with the Frogr:nus established under titles V,
g{VIII, or XIX and (2) full and complete information on any busi-
ness dealings between the entity and these persons,

Third, circumvention of the intent of the Congress in its efforts to
eliminate “factoring” from medicare and medicaid. In October 1973
and February 1976 we reported to HEW and the Congress, respec-
tively, that the intent of section 236 of the Social Security Amend-
ments of 1972—which essentially prohibited the reassignment of
physician claims under medicare and medicaid—was being circum-
vented through the use of powers of attorney by so-called factors.

Section 26 of S. 3203 is designed to eliminate this loophole.

Fourth, the slowness of HEV'’s process for issuing final regulations.
A number of our reports have dealt with HEW’s problems in issuing
regulations implementing health care related laws in a time}{y manner.
For cxample, in January 1975, we reported that HEW had not pub-
lished final regulations for medicaid’s early and periodic screening,
diagnosis and treatment program until 4 years after the enactment of
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the provision and 214 years after the program was supposed to be
fully implemented. ‘

Section 7 of S. 3205 would require HEW to publish final regula-
tions to implement all provisions of the bill within a year to 13
months of enactment unless a provision of the bill specih’es another
time frame.

Fifth, the need for closer monitoring by HEW of States’ medicaid
administration. In response to this oft reported problem of a lack of
HEW monitoring of State medicaid adinistration, section 4 of the
bill would require HEW to make annual on-site reviews of each
State’s administrative operations to see whether States were meeting
performance criteria specified by the bill.

Sixth, the effect of low medicaid reimbursement rates on the avail-
ability of medicaid services. In January 1975 we reported that low
physician recimbursement rates under medicaid contributed to a lack
of participation by physicians in the early and periodic screening
diagnosis and treatment program, Section 23 of the bill would es-
tablish a lower limit or floor on the levels of payments for physician
services,

Seventh, decreasing rates of assignment of medicare claims for
physicians services. On two occasions in respogse to requests from
the Congress we reported that fewer medicare claims for physicians’
services were being accepted for assignment—the physician accepts
medicare's roasonugl’)lc charge as the full charge. Because medicare
makes many reasonable charge reductions when paying claims, fewer
assignments had the effect of increasing the out-of-pocket medical
costs of medicare beneficiaries,

Section 21 of S. 3205 is designed to encourage physicians to accept
assignments with medicare’s reasonable charge as the full charge by
simplifying and expediting the billing and payment processes for
physicians  who voluntarily agree to participate in such an
arrangement. ,

Eig‘inth, the need for access to the books and records of independent
laboratories. In a report to be released shortly we discuss the diffi-
culties we had in obtaining or disclosing information on physicians
who obtained services from independcnt%aboratories at one price and
added large markups to their medicare bills for the services.

Section 40 of S. 3205 would require independent pharmacies and
laboratories providing services under titles V, XVIII, and XIX to
enter into agreements with HHEW or the State agency to provide HEW
with reasonable access to their books and records.

Mr. Chairman, we will provide detailed comments on specific provi-
sions of S. 3205. These comments will deal with:

First, the role contemplated for the General Accounting Office which
- would substantially increase our workload and could impede the timely

and effective administration of the proposed grovisions. We are recom-

mending that some of the requirements be deleted. We are also sug-
gesting that the Comptroller General, as well as HHEW, be given access
to several kinds of records.

Second, matters pertaining to other recent, or pending, legislation
~ where we are suggesting modificatior. or deferral of action on specific
provisions of S. 3205 to achieve coordination or consistency.
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Third, questions of whether the language in some cases will bring
about the res. * ;sought by the sponsors. ,

Fourth, changes which would clarify the bill or simplify the ad-
ministration of the proposed amendments.

Mr. Chairman, my statement contains some brief details of the
highlights. In the interest of time I think I will skip over those and
muk(i ourselves available for any questions that the subcommittee
may have.

Senator Tarmapce. Thank you very much, Mr, Ahart, for your
contribution. I do have a fow questions.

You mentioned the problems HEW has experienced in issuing
reg\}l}at?ions to implement health related laws. Would you elaborate
on this

Mr. Anarr. Yes, Mr. Chairman. We have in several of our reports
over the years commented on the delays in getting out regulations
which of course complicates the administration by HEW, the States
and the providers of services. At the present time at the request of
one of the committees of Congress we are_looking into this process,
We find that although HEW has internal requirements which would
require regulations to be issued in final form within six months of
enabling legislation, none of the 14 recall related regulations we
received met the standard. In some cases it was a matter of ycars
before they were issued in final form.

We will be making recommendations to HEW to try to shorten up
this process so that they will be in a better position to get regulations
out in n timely manner. Internally the Secretary of IIEW has set up
an Office of Regulatory Review which is charged with the responsi-
bility of looking at this process, trying to speed it up as well as to
look at existing regulations to see what changes ought to be made.

Senator TALMADGE. Your testimony indicates that one of the prob-
lems discussed in the prior GAO reports is need for better coordina-
tion between medicaid and medicare, In the areas of providing reim-
bursement do you have any examples in your current work which
would indicate that such problems continue to exist ? .

Mr. Anarr. Yes, Mr. Chairman, we have. One that comes to mind
is a review we are doing which deals with reimbursement under medic-
aid and medicare to long-term care facilities and we have found
cases of rather substantial duplicate payments where the facility
was charging both part B of the medicare program and the medicaid
program for the same services rendered by staff physicians. In the
two cases, the two institutions that we looked at, this added up to
about $1.6 million over & period of I think in one_case about 5 years
and in the other 3 years— .

Senator Tavrarapce. That is the same hospital ¥

Mr. Auarr. It is the same facility being paid by both programs

same service. .
foéz}t)litor TaLMapge. That is charging two bills for the same patient,
one on medicaid and the other on medicare? .

Mr. Anarr. That is essentially correct, Mr. Chairman.

Senator TaLamange. In your statement you said that you had prob-
lems obtaining laboratory records. What difficulties did you have in
getting these records?
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Mr. Anarr. Well, the problem resolves itself down to the fact that
under the law neither HEW nor the General Accounting Office has
legal authority to go and look at independent laboratory records. Our
difficulty stemmed fron the fact that the laboratories to stay in busi-
ness need to have the goodwill of the doctors which they serve and
where the doctors may be doing what we found they were doing,
adding rather large marku‘)s to the bills, The laboratories gave us
access and said if any of this information was discussed that they
might lose the doctors’ business.

In a few cases, we did get agreement from the laboratory based on
our pledge of conﬁdentiafity that we would not disclose either their
names or the doctors’ nanmes. We got access to their records and were
nble to match the services paid for against the billings to medicare
ro we were able to find out what the doctor paid the laboratory and
compare that with what the doctor charged the medicare program;
but 1t was not as large a sample as we would have liked because we
had to «et the agreement from the laboratories and give them a pledge
of confidentiality so they would not hurt their business,

Senator TaLyance. Senator Packwood.

Senator Packwoob. I don’t have any questions.

Senator Taryance. Senator Dole.

Senator DoLe. No questions.

Senator Tarayrance. T have two more. Could vou give us some ex-
amples of what you found in your investigation of payments for
lnboratory services?

Mr, Anarr. Yes, Tet me ask Mr. IHTughes who is responsible for
that to deal with the specifies, Mr, Chairman,

Mr. Huenies, Mr. Chairman. for example, in one case in Florida
a physician paid an independent laboratory $4 for a battery of tests.
The physician charged $20 for the tests, a 400-percent markup. Medi-

care allowed the entire amount.
* Senator TarLyance. Did you find any examples of such similar
markups?

Mr, Huenirs. Four hundred percent was a rather large markup on an
individual charge, Mr. Chairman. In our entire test in Florida, mark-
ups ranged from 117 pereent to about 200 percent overall by physicians
and averaged 158 percent.

Senator Taryanae, What percentage of the investigation that you
made did youfindsimilar markups?

Mr. Huenes. In most of the bills where we were able to match up
records, we found similar markups.

Scenator Tararance. What percentage of the investizations that you
made did you find a markup ahove the cost of the laboratory fee?

Mr. Heenies. In nearly all of them. Mr. Chairman.

Senator Tarmance. Nearly all of them. Doesn’t the Medical Board
of Fthics prohibit that ¢

Mr. Hucnes. Yes, Mr. Chairman. The American Medical Associa-
tion considers charzing more than the physician paid for the test
uncthiesl and also calls for the physician to disclose where he ob-
tained laboratory services when he did not perform them himself.

Senator TaLmanor. What are the flaws in our present system of
reimbursing hospitals. nursing homes and physicians? Do you have
some suggested improvements ?
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Mr. Anarr., Yes, Mr. Chairman. Mr. Iffert here has been associated
with these programs for a long period of time and I would like to ask
him to respond to the question in terms of what flaws he sees in the
reimbursement process.

Mr. Iffert. .

Mr. Irrerr. Well, historically, the medicare and medicaid retro-
spective reasonable cost system for paying hospitals is essentially
open-ended and except for the implementation of section 223 of the

ublic Law 92-603, there is virtually no limit to what hospitals have
been paid. Of course, we have seen the effects of inflation—the costs
going from the equivalent of about $40 a day when medicare first
started to well over $100 a day now. In our detailed audits of hospital
reimbursements under medicare, we have noticed a tendency for
hospitals to charge whatever costs they can to certain cost centers to
maximize reimbursement and as a result over the years we really
had & lot of problems in comparing hosgital costs, one hospital to
another, because of the lack of assurance that we would be comparing
the same things. . )

With respect to nursing homes, we have been concerned with the
ranges of payment rates between the States and within some States
with no apparent rational basis therefor, and historically, we have
expressed concern about the virtual lack of medicaid audit activity
in nursing homes in some States. -

With respect to reimbursement for physicians’ services under
medicare, we have seen the system progress from virtually no reason-
able charge screens or reductions in charges in 1968, when they were
fm ing prettgv much on a relative value scale as which really estab-

ished an unfortunate precedent for the program, to where ahout 60
percent of all claims include some reduced charges in 1974. We think
the customary and prevailing charge system has had a fair test goin
from one extreme to another and that other systems such as negotiat
fee schedules should be tested to establish uniform criteria for what
is reasonable.

In addition, under both medicare and medicaid the system for
physicians’ payments generates a very large number of relatively small
charges which makes it virtually impossible or unfeasible to examine
into the validity of these charlges excegt on a very limited test basis
or on an after the fact basis. I guess that summarizes it.

Senator TaLmapce. I understand under the present law whatever
they submit as a reasonable cost, the sky is the ceiling, is that correct ?

Mr. Irrert. Not for physician services, no, sir.

Senator Tararapon. Hospital services.

. .Lt{r. Irrerr. Whatever comes out to be actual reasonable cost, that
isit. ~

Senator TaLmapce. Do fyou think that the system devised in this
bill if compared to cost of hospital is reasonable?

Mr. IrFerr. I think it is a start. Under the long haul the increasing
cost has to stop.

Senator TaLMADGB. Any further questions?

Senator Dole.

Senator Dorp. What do you find was the greatest cause for the in-
creased cost of medicare and medicaid—overutilization, fraud and

abuse, administrative problems{
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Mr. Irrrrr. No, sir. We think the greatest cause has been the in-
creases in hospital costs.

Senator Packwoop. What?.

Mr. IrrerT. Increase in hospital costs. i

Senator DoLe. Are those justified increases in cost?

Mr. Irrert. Probably a lot of it was. When the programs started
out, the wage levels were extremely low in hospitals and there were
two or-three years where they were catching up and then the trend
started for more employees and then to the more sophisticated
services and it has almost tripled. .

Senator TavLyapce. There being no further questions—

Senator Packwoop. I have one question,

Senator TaLyapae. Senator Packwood.

Senator Packwoon. Your statement is most of the hospital costs can
be justified. I am inclined to share that view. Would you concur with
what the bulk of the witnesses said yesterday, that Xou are not going
to make any significant saving in medicare and medicaid costs unless
you are prepared to make a substantial cut in services?

Mr. Anarr. If T may respond to that, Senator Packwood. As Mr.
Iffert pointed out, I think we have to start somewhere. I think the

uestion is not so much at this point in time of reducing substantially
the reimbursement of hospital costs but trying to do somethmi to
help contain them. Several provisions of this bill would help do that,
it would provide incentives for hospitals to keep costs down. It would
also help hospitals in a situation where they are overbedded, th?ly
have too many beds. It would help them to divert those empty beds
to some other use. So I would guess that it would be right in speculat-
ing we would not reduce it substantially from what it is today but we
would help contain those increases which would naturally follow if
they keep on the pattern that we are now on.
enator Packwoop. You get reasonable control of fraud and abuse,
you get reasonably efficient use of hospital and other health care
providers. You save some pennies, but isn’t this like getting any
other government program when it comes down to the real nuts and
bolts? If you save two bits——

Mr. Anarr, Even if you save pennies in this program, considerin
the number of transactions, I think you are talking about substanti
amounts of money. The program itself I think has been pretty much
accepted. The medicare program for example, we would not have any
thoughts about whether you take a look at the program as such as
to whether you needed it. We don’t have any views on that, but cer-
tainly the {)oints at which we can enter the system and try to control
costs to help contain the cost increases in the future, we think these

~ efforts are certainly worthwhile. )
, Scnator Packwoop. I don’t want to quarrel about that but this tax
~ reform battle, I see any number of people that are trying to convince
- other people that if you close loopholes for the rich we lower the
tax group for the poor. That is not true. There is not enough money
. in the pot. Those who advocate social security, it is not going to
plx}:omde enough money to greatly increase the benefits for everybody

- elee.

I am just curious with this medicare and medicaid program—is it
. going out to middle income and lower income peopler I don’t know

-
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if there is enough money in the cost of savings and efficiency to keep
those costs very closely in line. Those are going to go up year after year
unless you are prepared for an artificial lid on them as we do for social
service programs. It makes all the benefits fit into that and cut back
on hospital payments. That is the way we keep the cost in line.

Mr. Ruam‘. That is a public policy issue. Obviously in the long run
we have to keep the benefits we pay out somewhere comparable to the
amount of revenues that are available, certainly.

Senator Packwoob. I have no further questions.

Senator TaLMADGE. In the computer runs that were made in prep-
aration of this bill we found very great variations between hospital
costs similarly situated, some mucﬁ more efficient than others and their
costs were much less than others but we hope to use the yardstick in
comﬁnrison between the cost of hospitals similarly situated ‘and we
think we can get a handle on it that way. -

Now with reference to overutilization we had some witnesses yes-
terday that thought overutilization was probably three times as ex-
pensive to the Government as fraud. In fact, we had one witness
yesterday that recited a specific case. A couple wanted to go to Florida
on vacation and they didn’t want to take their mother so they put
her in the hospital during that period of time. Do you find much over-
utilization in that way?

Mr. Anarr. Well, we have taken several looks into the different
aspects of the utilization review requirements legislation, and certain-
ly there is a need for improvement to see that people that are in hos-
pitals and that are in nursing homes in fact need to be there. Part
of the problem is a kind of problem we have talked about where there
is not anybody available at least at a given time to give care to people
that need care and they have to go into some kind of an institution
to get it. A part of the problem is where there is not anybody to give
care at any point in time, the lack of suitable facilities to try to pro-
vide the level of care which is needed where people might be Ketter off
in a nursing home but because of the lack o} nursing home space, the
doctor keeps them in the hospital because there is no place else for
them to go.

I think, to some degree, there is a tendency, in some cases where a
hospital has a lot of empty beds. to tend to keep people in the hospital
longer than they need to be in there. Through the utilization review
requirements, through the PSRO system which is starting to be im-
plemented, some of these things should be brought under control 1
think also the health planning system which was enacted and is being
implemented to provide better planning of what kind of service ought
to be in place in relation to the needs of the area which is being served.
If that is effectively done, that should help in this regard as well. But
certainly there is a lot of money which goes into the utilization of
facilities which is not necessary for the health of the individuals
concerned.

Senator TALMADGE. Thank you very much, gentlemen.

Senator Dole.

Senator DoLe. In your investigation did you determine why it takes
so long for HEW to implement regulations and for the 13-month
,Iwrovismn of the bill to be adequate? That is one of your comments

‘note in your statement.

.



99

Mr. Anarr. Yes.

Senator Dorr. Why does it take so long ¢

Mr. Anart. One basic problem was that we found that HEW at
the front end when they know they are going to have to get regula-
tions out, they are not really surfacing the major policy 1ssues and
getting them up to the Secretary for resolution. It has to really wait
until the draft gets up there and it goes up and down the system from
the bureau or agency within a bureau or branch that is responsible
for the basic development of the regulation back up through the review
grocess and General Counscel’s oflice, the Secretary’s office, the Assistant

secretary’s office and then back down for changes and back up.

It is a very time-consuming up and down process. We are taking
a look at that, as I mentioned. I think we are going to have some
suggestions for improving the process. The Secretary has set up,
as I mentioned, an Office of Regulatory Review which is also focusing
on the problem of how to get regulations out in & more timely fashion.

Senator Taryanae. Do you think the consolidation of the offices of
medicare and medicaid would provide for better uniformity.

Mr. Auarr. I think certainly bringing together the administration
of these two programs at the Federal level should help in the coordina-
tion. Both programs are dealing with basically the same providers—
the same hospitals, the same nursing honies, the same doctors. The
reimbursement requirements are quite similar for the two programs.
Reimbursement criteria are quite similar and it would seem to us that
bringing them together for administration at the Federal level would
make quite a lot of sense.

‘There are some problems because the medicare program is related,
as you know, very closely to the same population that is served by the
basic social security system which is administered by the Social Se-
curity Administration. The medicaid program as we know it, basi-
cally serves the same population that is dealt with by the Social Reha-
bilitation Service. It would seem to us though that on balance that
because of the provider community out there, despite the fact that
you have got different eligibility determinations, because you are deal-
ing with this provider community and with the cost containment
problems, the cost reiinbursement problems that it makes a lot of sense
to bring that administration together.

Senator Tavamaoce. Thank you very much, Mr. Ahart, and your
associates for the contributions for the committee’s deliberations.

[ The prepared statement of Mr. Ahart follows:]

PREPARED STATEMENT OF GREGORY J. AHART, DIRECTOR, HUMANR RESOURCES DIVISION

Mpr, Chairman and members of the Subcommittee, we are pleased to be here
today to discuss our views on 8. 3205, a bill to provide for the reform of the
administrative and reimbursement procedures currently employed under the
Medicare and Medicaid programs.

We have reviewed 8. 3205 and find that the thrust of many of the bill's
provisions are consistent with various reports we issued over the past several
yvears which were almed at identifying problems and improving the administra-
ticn of the Medicare and Medicaid programs. For example, we have {ssued re-
gogtzsogr have work In progress dealing with the following problems addressed by

1. The need for detier coordination of the Medicare and Medicaid programs.—
We have pointed out {nstances of the lack of effective coordination particularly
in the areas of (1) provider reimbursement and auditing and (2) investigating
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nllegations of fraud and abuse. For example, our April 14, 1975, report to this
Subcommittee entitled, “Improvements Needed In Medicald Program Manage-
ment Including Investigations of Suspected Fraud and Abuse,” recommended
that HEW establish a single organizational unit for the systematic investigation
of suspected Medicare and Medicaid fraud and abuse,

Section 2 of 8. 3203 would establish a Health Care Financing Administration
which fould be responsible at the Federal level for administering Medicare and
Medicald. This provision i8 designed to facilitate coordination of the two pro-
grams, Included in section 2 is a provision which would establish within HEW
an Office of Central Fraud and Abuse Control which would have overall re-
sponsibility to deal with fraud and abuse under the various health programs
authorized under the Social Security Act.

2. The desirabdility of disclosing contractual and financial arrangements be-
tween hospitals and members of their governing boards and key employecs.—In
an April 1975 report to the Congress, we recommended legislation providing for
public diaclosure of such arrangements. While not going as far ag we have pro-
posed, section 40 of 8. 3205 would require disclosure to the Secretary of HEW
aud the Comptroller General, on request, of (1) the officers, directors, owners,
and/or partners of any entlity including hospitals which do business with the
programs established under titles V, XVIII, or XIX and (2) full and complete
information on any business dealings between the entity and these persons.

3. Circumvention of the intent of the Congrecss in (ts efforts to eliminate “fac-
toring” from Medicare and Medicaid.—In October 1978 and February 1976 we
reported to HEW and the Congress, respectively, that the Intent of section 236
of the 86cial SBecurity Amendments of 1972—which essentially prohibited the
reassignment of physician claims under Medicare and Medicald—was being cir-
cumvented through the use of powers of attorney by so-cailed “factors.”

Scction 26 of 8. 3203 is designed to eliminate this loophole.

4. The slowness of HEW's proccss for issuing final regulations.—A number
of our reports have dealt with HEW's problems in issuing regulations im-
plementing health-care related laws in a timely manner. For example, in Jan-
uary 1975, we reported that HEW had not published final regulations for Med-
icaid’s early and periodic screening, diagnosis, and treatment program until 4
years after the enactment of the provision and 2% years after the program was
supposed to be fully implemented.

Section 7 of 8. 3205 would require HEW to publish final regulations to im-
plement all provisions of the bill within a year to 13 months of enactment unless
a provision of the bill specifies another timeframe. -

5. The need for closer monitoring by HEW of States’ Medicaid administra-
tion.—In response to this oft reported problem of a lack of HEW monitoring of
State Medicaid administration, section 4 of the bill would require HEW to make
annual on-site reviews of each State's administrative operations to see whether
States were meeting performance criteria specified by the bilL

6. The effect of low Medicaid reimburscment rates on the availability of Med-
fcaid services.—In January 1975 we reported that low physician reimbursement
rates under Medicaid contributed to a lack of participation by physicians in the
early and periodiec screening diagnosis and treatment program. Section 23 of the
bill would establish a lower limit or floor on the levels of payments for physician
services.

7. Decreasing rates of assignment of Medioare claims for physicians services.—
in December 1973 and February 1976, in response to requests from the Congress
we reported that fewer Medicare claims for physicians' services were being
accepted for assignment (the physician accepts Medicare’s reasonable charge as
the full charge). Because Medicare makes many reasonable charge reductions
when paying claims, fewer assignments had the effect of increasing the out-of-
pocket medical costs of Medicare beneficiaries.

Section 21 of 8. 3205 is de:;\gned to encourage physicians to accept assignments
with Medicare’s reasonable charge as the full charge by simplifying and ex-
pediting the billing and payment processes for physicians who voluntary agree
to participate in such an arrangement.

8. The need for access to the books and records of independent laboratorics.—
In a report to be released shortly, we discuss the difficulties we had in obtaining
or disclosing information on physicians who obtained services from independent
tlﬁl»oratorles at one price and added large markups to their Medicare bills for

e services. .
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Bection 40 of 8. 3205 would require independent pharmacies and laboratories
providing services under titles V, XVIII and XIX to enter into agreements with
HEdW or g;'e, State agency to provide HEW with reasonable access to thelr books
and recor

We will provide detailed comments on specific provisions of 8. 3205 for the
record. These comments will deal with:

1. The role contemplated for the General Accounting Office which would sub-
stantially increase our workload and could impede the timely and effective ad-
ministration of the proposed provisions. We are recommending that some of
the requirements be deleted. We are also suggesting that the Comptroller Gen-
eral as well as HEW be given access to several kinds of records,

2. Matters pertaining to other recent, or pending, legislation where we are
suggesting modification or deferral of action on specific provisions of 8. 8205 to
achieve coordination or consistency.

3. Questions of whether the language of the bill in certain cases will bring
about the results sought by the sponsors.

4. Changes which would clarify the bill or simplify the administration of the
proposed amendments. -

Highlights of these comments in each of the four areas follows:

RESPONSIBILITIES ASSIGNED TO THE COMPTIROLLER GENERAL

Section 4 of 8. 8205 would require the Secretary of HEW to conduct at less
annually an onsite survey in each State to determine whether the State's ad-
ministration of Medicaid met certaln specified performance criteria. If a State
failed to meet one or more of the criteria, it would have to correct the deficiencies
in not more than 6 months or have Federal sharing in its administration costs
reduced or terminated.

Section 4 would require the Comptrolier General to (1) approve the method-
ology and procedures to be used by HEW for the onsite surveys, (2) certify
that a State had failed to correct deficlencies identified during the onsite survey
within the required time, and (8) after Federal sharing in administration costs
had been reduced or terminated, certify that the 8tate had corrected the deficiency
(or deficiencles) identified before full Federal sharing could be restored.

Not only would these requirements substantially increase our workload,
they would also impede the timely administration of the proposed provisions
and involve our Office in the direct management of the Medicaid program
which would make it more difficult for us to impartially fulfill our review
responsibilities.

We believe that the intent behind having the Comptroller General make
these certifications could be achieved by authorizing GAO to approve HEW's
methods and procedures for following up on deficlencies HEW identifies, in addi-
tion to reviewing HEW’'s methodologies for making the initial onsite survey.

We will suggest revised language in our detailed comments,

Section 7 of 8. 8203 requires the Secretary to issue certain regulations to
fmplement the bill within a year to 18 months after enactment unless he could
not do 80 because of circumstances beyond his control. The Comptroller General
would have to certify whether the circumstances were indeed beyond the Seo-
retary's control. We see no purpose in this certification because whether or not
1t is made, the implementing regulations still would not have been issued. There-
fore, we recommend that this certification requirement be deleted.

Section 5 and 40 provide the Secretary with access to the books and records
of Medicare carriers and independent pharmacies and laboratories poviding
services under the programs established by titles V, XVIII, and XIX. We believe
our Office should also have access to these books and records so that we can
better fulfill our audit responsibilities.

EFFECT OF RECENT OR PENDING LEGISLATION ON 8. 3200

We noted several provisions in 8. 8208 which are or would be impacted by
recent or pending legislation. For example, section 10 of the bill would require
the Secretary to establish for hospitals a uniform system of accounts and cost
reporting as well as a classification system for hospitals. These systems would
be used in a new procedure for determining payments to hospitals, established
by section 10. The National Health Planning and Resources Development Act

.of 1974 (P.L. 93-641) approved January 4, 1078, required the Secretary to
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establish a uniform system for cost accounting and cost reporting and a hospital
classification system. We belleve that 8. 8205 should be modified to require
coordination between the efforts undertaken in respounse to its provisions regard-
ing a uniform system of accounts and cost reporting and a hospital classification
system and those undertaken in response to Public Law 83-641. SBuch coordina-
tion should help prevent unnecessary duplication of effort.

Sections of the bill which could be effected by pending legislation are section
8—establishing an Inspector General for Health Administration—and section
41—payments for Health Maintenance Organizations with Medicald contracts.

DOES THE LANGUAOE OF 8, 32056 MEET THE SPONSORS’ INTENT?

In some instances the language of 8. 8205 does not appear to meet the intent
behind the provisions. For example, section 7 of the bill as drafted provides
that nonurgent regulations would become effective not less than 60 days after
the publication of a notice of proposed rule making whereas urgent regulations
would follow the established rules for promulgation of regulations. We under-
stand that the intent of this provision was to ensure that urgent regulations
wou'd be effective no more than 60 days after publishing a notice of proposed
rule making and that the public would have at least 60 days to comment on
nonurgent regulations. In the material we will submit for the record, we will
fnclude revised language to meet this intent.

BUGGESTED CHANGES FOR CLARITY AND TO BIMPLIFY ADMINISTRATION

We are making a nuniber of suggestions in the material to be submitted for
the record which are designed to clarify the language in the bill or to simplity
the administration of the programs. For example, under present law, there nve
four different Fcderal sharing rates (ranging from 50 percent to 100 percent)
for State Medicaid administration costs. These four rates apply depending on
which of seven dilferent categories of administrative activities or functions are
belng performed. In order to correctly claim Federal shairng for administration
costs, States must maintain complicated accounting and cost allocation systems
to charge costs to these activities. The numerous sharing rates also complicate
HEW's task of ascertaining whether the States have indeed correctly claimed
Federal sharing. Section 4 of 8. 8205 would provide an incentive payment system
for Kederal sharing in State Medicaid administration costs which features in-
centives for meeting certain performance criteria. We believe the process could
be simplified and more emphasis placed on how well the States do rather than
what they do by establishing a single composite sharing rate for administrative
costs and applying the proposed performance incentive payment gystem to that
rate. Therefore, we are suggesting that section 4 be modified to substitute per-
formance based {ncentives for the existing activity or function bared incentives.

Senator TaLmange. The next witness is Mr. Charles B, Womer, pres-
fident, Yale-New Haven Hospital, on behalf of the Association of
American Medical Colleges accompanied by Richard M. KnapB,
Ph. D., director, department of teaching hospitals, and John A. D.
Cooper, M.D., president.

We are delighted to have you with us, gentlemen. You may insert
your full statement in the record and summarize it, Mr, Womer.

STATEMENT OF CHARLES B. WOMER, PRESIDENT, YALE-NEW
HAVEN HOSPITAL, ON BEHALF OF THE ASSOCIATION OF AMERI-
CAN MEDICAL COLLEGES; ACCOMPANIED BY RICHARD M. KNAPP,
PH. D., DIRECTOR, DEPARTMENT OF TEACHING HOSPITALS; AND
JOHN A. D. COOPER, M.D., PRESIDENT -

Mr. Woser. Thank you, Mr, Chairman,
The Association of American Medical Colleges represents 400 of
the Nation’s major teaching hospitals, all of the Ngtion’s medical
schools and 60 academic societies. :
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T will limit my remarks this morning to a brief discussion of three
topics: cost containment and the routine operating cost ceiling, the
legislative restrictiveness of several propowfimendmengs and the im-
plementation requirements necessary for achieving effective medicare/

- medicaid reform.

I have submitted a more detailed written statement of the associa-
tion’s position on the proposed amendments for the subcommittee’s
consideration and for inclusion in the record of the hearing.

Senator TALMADGE. It will be inserted in full in the record.

Mr. Woumer. At the outset the association thanks the subcommittee
chairman, members, and staff for their willingness to discuss under-
lying concepts and prospective provisions of S. 3250 during its devel-
opuent, We believe that both the Congress and the medical education
community have benefited from eflorts to understand each other’s
prospectives, problems and proposals, It is within the spirit of that
continuing and open discussion that the association offers recommenda-
tions for improving the provisions of this bill.

While the association is ever mindful of the growing consensus that
continued increases in the unit costs of health services are unaceept-
able and cannot continue, we are alco appreciative of the adminis-
trative difficulties of achieving cost containment through increasingly

comglex reimbursement practices, As Dr. Alice Rivlin has stated in
her May 17, 1976, testimony before the Subcommittee on Health of
the Senate Committee on Labor and Public Welfare:

It is clear that the development of financinl incentiver and disincentives
which c.n restrein inflation and wasteful expenditures without at the same
time curtalling desirable improvements in quality of health services and impos-
fug undesirable rigidities on the delivery systemn will be a sensitive and diff-
cult task. ’

The association commends the members and staff of this subcom-
mittee for rejecting the administratively simple approach of contain-
ing costs through an arbitrary percentage cap on expenditure
increases. Such a procedure loes not recognize the impact on hospital
costs of general economic inflation, increased benefits and services,
advances in medical science and technology, expanded beneficiary

pulation, and increased per capita utilization of services. Moreover,
if the arbitrary percentage cap is inadequate, it can threaten the access
of beneficiaries to needed services as well as the financial viability of
the providers. A :

Reimbursement limitations derived from cross classification schemes
which are carefully drawn and conscientiously implemented are one
legitimate means of cost containment. Their usefulness in eliminating
waste and efficiency is enhanced by insuring that comparable costs are
being examined and controlled. Having proposed a cross classification
and cost limitation approach in S. 3205, the association commends the
subcommittee for removing from the comparison capital costs; direct
personal and supply costs of -hospital education and training pro-
grams; costs of intern, residents, and medical personnel; and energy
costs associated with heating or cooling the hospital plant.

Each of these costs is subject to large an((l)s‘)egitimate differences
among hospitals. We also commend the subcommittee for including
an adjustment for wage rate charges in calculating the ceiling. The
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association would recommend, however, that malpractice insurance
premiums and energy costs for lighting and facility operations be
similarly excluded and that the wage rate adjustment reflect regional
costs for technical and professional personnel.

As members of the subcommittee are undoubtedly aware, the associa-
tion has brought suit against the Secretary of HEW for the manner in
which the routine service cost limitations of section 223 of Public Law
92-803 were implemented. We firmly and honestly believe that those
responsible for implementing that legislation have not complied with
con ional intent in failing to recognize the impact of case mix
on hospital costs and in not providing a viable exceptions process.

Because of this experience we share some of the subcommittee’s
concern about providing the executive branch with flexible legislation
which permits con ional intent to be ignored. The association is
equally concerned, however, with legislative provisions that attempt
to insure congressional intent by including restrictive and overly
specific legislation. Especially in hospital classification and cost con-
trol where the state of the art is quite elementary, some flexibility is
needed to insure the public programs Liave the ability to adjust to new
knowledge and developments without waiting for new legislation.

The association believes three provisions of S. 8205 are excessively
rigid. First, the designation of specific hospital groups as specified in
section 10. Given the lack of available data to analyze the proposed
classifications, the association is concerned that the bill prescribes
sFeciﬁc bed size and hospital type categories. If new data indicate this
classification scheme is less than optimal, new le%iislation will be re-
quired to change it. To provide the desired flexibility, the association
recommends that S. 8205 state that hos%let.als be classified by type and
size, that explicit guidelines of intent be provided in the committee
report and that a “National Technical Advisory Board” be appointed
to recommend and evaluate alternative classification systems and
groupmﬁs. .

Second, the bill provides a separate category for the “primary af-
filiates of accredited medical schools.” Because the current medicare
reporting system does not provide apgropriate data, it is difficult to
evaluate the implications of establishing such a group. More im-
portantly, by limiting the primary affiliates of accredited medical
schools to one hospital per school, the legislation fails to recognize the
complex reality of medical education in this nation. Given these con-
ditions, the association strongly recommends more flexible langua
that directs the Secretary of HEW to examine the im‘Plicationa f(g): )
reimbursement _of alternative definitions of the term “teaching/ter-
tiary care hospitals.” -

Senator Taruapce. Would you yield at that point, Mt. Womer$

Mr. Womer. Yes, sir.

Senator TaLmapce. We have asked your association, I believe, to
give us a better definition than you have outlined there and we would
certainly appreciate your cooperation in giving us a better definition
if we have to give it consideration. -

Mr, Woumzz. We are experiencing the same difficulty, sir, in doing so
that I am sure the committee staff and you had in writing the bill, It
is a very difficult problem. I think the problem that we have is that
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some medical schools have several primary teaching hospitals, and to
limit it to one, or to come up with such a rigid degnition, we believe
would be unfair to many of those institutions.

Last, the proposed bill mandates a routine operating cost ceiling
cqual to 120 percent of the hospital’s adjusted per diem rate for rou-
tine operating costs. As previously stated, the present medicare re-
porting system is unable to provide adequate data to evaluate the
impact of this ceiling. The actual distribution of hospitals by ad-
Lustcgi er diem operating costs is unknown, Significant numbers of

ospitals could exceed the 120 percent or only a few could exceed it.
In this circumstance fixing the ceiling by legislation seems overly re-
strictive and the association recommends providing the Secretary of
HEW with authority to establish the ceiling in accordance with con-
gressional gmidelines clearly stated in the committee report.

Senator TaLyapae. Thank you for an excellent statement, Mr.
Womer. I want to thank you and your associates for the contributions
that you have made in developing the bill. You have been extremely

~ helpful and have made some excellent suggestions to the committee.

Now with reference to the arbitrary 7 percent cap which the admin-
istration has recommended, we think you are entirely correct. The
Association of Counties testified yesterday, and they were one of the
first to recommend an arbitrary cap on cost but on more pure reflec-
tion they reversed their recommendation yesterday in testimony to
this committee that changed their mind on it and certainly that won’t
solve the situation. We have got to go beyond that to bring these costs
under control. -

I have only one question. What do you think of a State rate making
for hospitalst

Mr. Womer. Mr. Chairman, I would have to honestly say that my
experience in one State, where I was until June 30 an industry repre-
sentative on a hospital control commission, has left me sxgmﬁcan.tlii
less than a disciple of State regulation, I think it is inefficient. I thi
that the opportunities for inconsistencies from State to State and for
arbitrariness and capriciousness, in my view, are considerably greater
than they are with Federal regulation. ,

Now I know that marxgr people in the hospital field do not share my
viewpoint in that regard—and by the way, this is my personal view-
point, not the association’s posture.

Senator TaLMADGE. Senator Packwood.

Senator Packwoob. No questions,

Senator TaLmange. Senator Dole. )

Senator Dore. You indicated that sometimes money has to be bor-
rowed becauss of delay in payments. Do you have any specific exam-

. ples of h'ow this impacts on the cash flow, and to what extent this is a
- problem
& Mr. Women. Yes, sir, I think that hospitals havingla large propor-
' tion of medicaid patients generally suffer because of slow payments in
some States. In some States, there are a number of games played in
- regard to reimbursement. For instance, States that operate on a
basis, at least one I know well, generaily stops paying or slows gay-
" ments down to a trickle near the end of the fiscal year. They have
expended their budget and they wait until the next fiscal year to resume
. reimbursements.
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In Connecticut, at least in the past, when this has happened it has
caused severe problems to hospitals such as Yale-New Haven and
others. Hospitals in the State have had to arrange for short-term
borrowing of operating funds unti) the new State fiscal year started. I
understand that in other States there is significant inefficiency in the
processing of legitimate claims, and hospitals have to borrow more
operating funds i)ecause of the slowness of reimbursement.

Senator TaLmapar. Would you yield at that point ¥

I understand there is no problem on the payment of medicare, the
problem is with the payment of medicaid, is that correct ¢

Mr. Woumer. Again I am not speaking from an understanding of the
national situation. By and large I understand the major problem to be

~medicaid although I think many hospitals were hurt when the cur-
rent financing provisions in medicare were phased out a couple of years
ago.

Senator TaLmapae. The bill you know provides in medicaid 95 per-
cent of the payments must be made within 30 days. That would allevi-
ate many of the Iproblems of borrowing, wouldn’t it

Mr. Woner. It certainly would.

Senator DoLe. Do you have any examples of just how much money
has been borrowed by a particular hosgitnl—-bo give us an'idea of what
the real impact has been? It is one thing to say the money was bor-
rowed, but_it would be more helpful to really talk about the actual
amounts involved.

Mr. Woxer. I could not at this time, sir, give you actual dollar
figures, national figures, as to the amount that has been borrowed.

Senator DoLe. Maybe this is something the GAO people might pro-
vide for the record if they have come up with some figures.

You also recommended that malpractice insurance premiums be ex-
cluded from routine operating costs. What do you feel is the most
appropriate way to handle this expense, given the fact that the pre-

miums are going up and up and up ¢ -

Mr. Wonmver. I have no definitive answer, sir, to the malpractive
insurance problem anty more than I think anybody else does. There
have been a number of proposals, as you know, that have been brought
- forth and a number of them are being tried in many States. As far as
I am concerned, and I have just read about this, I don’t think anybody
has found an answer or a set of answers to that problem. We were only
proposing that they be excluded in the calculation of the ceilings for
routine operating costs on the basis that malpractice insurance pre-
miums vary so widely among States and various regions of the country.

Senator Tarymapae. Malpractice insurance premiums will be excluded
and that is merely a technical error in the draft.

Any further questions$

Senator Packwoop, No.

Senator Dore. No.

Senator TaLmapce. Thank you very much, Mr, Womer. We appreci-
ate your contribution.

Mr. Woxer. Thank you, Mr, Chairman.

[The prepared statement of Mr. Womer follows:]
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TESTIMONY SUBMITTED BY THE ABSBOCIATION OF AMERICAN MEDICAL CCOLLEGES

The Assoclation of American Medical Colleges is pleased to have this op-
portunity to testify on the “Medicare-Medicaid Administrative and Relmburse-
ment Reform Act (S. 3205) of 1976. The Association represents 400 of the
nation's major teaching hospitals, all of the nation's medical schools, and 60
academice societies. ‘'hug, the Medicare and Medicaid amendments proposed in
8. 8205—concerning administrative, provider reimbursement and practitioner
reimbursement reforms—are of a direct interest and concern to the Association's
members.

For several months, the Health Subcommittee staft of the Senate Finance
Committee has been most generous in discussing general concepts and tentative
provisions of 8, 8205 with Association representatives. These meetings were
intormutive and we believe, of mutual benetit, For this dialogue and for the
staff 8 concern in developing amendmenis to strengthen the Medicare and Medice-
ald programs, the Assuciation expresses its apprecintion to the Subcommittee
and its staff,

The Association i8 well aware of the fact that spending for health care—as a
result of general economic inflation, increased service availability, improvements
in service quality, growth and changes in population, and Increased per capita
utilization—has increased more rapidly in the past two decades than have most
other segments of the economy. This fact has focused consuwmer, industrial,
governmental, and provider attention on the nation’s health care expenditures.
In recent legislation—such as Public Law 92-603 and Public Law 93-611—the
Congress has attempted to establish programs and policies which will help
stimulate a more etficient and effective health industry. The Association hopes
that present legislative effort will attempt to further that objective of stimulat-
ing a wore etticient and cffective health industry.

Of equal concern to this Association is the objective of continually ensuring
that quality patient care i8 not sacrificed as a result of program econnmy meas-
ures. Members of the Senate Finance Committee have demonstrated their inter-
est in guaranteeing quality patient care to Medicare beneficiaries by establishing
the Professioniul Stanaards Review Urganization and Utilization Review pro-
cedures. In past Congressional testimony, the AAMC has spoken out against
proposals which would be detrimental to the Medicare recipient. We will continue
to do so and urge that the Subcomumittee not lose sight of this important
objective.

We assume the purpose of S 3205 is to stimulate efficient and effective pro-
grams while ensuring high quality patient care. Critical comments made in this
testimony support those purposes and are submitted with the intention of
strengthening the legislution. We also realize that some of the problems inherent
in the proposal are not due to a lack of will by the Subcommittee and its staft
but reflect the Infant “state-of-the-art’ in several areas.

The Assoclation wishes to address one fundamental consideration concerning
this legislation's principal philosophical and systematic approach. Underlying
the proposed provider reimbursement reforms is an approach that recognizes the
need for management flexibility. Retaining the freedom to organize and finance
individual services within expenditure or cost limits i8 required for the hospital
to eontinue to meet the needs of the population it supports. Reimbursement
methods in 8. 8205 for determining the hospital's routine operating cost essen-
tially retain management's operational authority and flexibility. Other sections
of the proposed bill—overhead cost controls aund contract approvals, for
exaumple—reduce the manager's flexibility. As elaborated upon later In this
testimony, the AAMC would encourage the Subcommittee to avoid implementa-
tion of an expenditure control system 8o restrictive that its administrative burden
pussibly outweighs its value.

ADMINISTRATIVE REFORMB

Establishment of Health Care Financing Administration

This section proposes a centralization of the Federal health care financing
function and a unification of administrative entitles presently known as the
Bureau of Health Insurance, Medical Services Administration, Bureau of Quality

75-502—76——8
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Assurance, Office of Nursing Home Affairs, and related research and statistical
units. The Association supports efforts toward centralization and unification of
Federal health care financing. Costs of hospitals which result from diffuse and
conflicting administrative and reporting requiremeants and which add over-
head to the provision of direct patient services should be somewhat moderated
by the policy of unification and adininistrative standardization which should
accompany this reorganization.

“The present bill provides for an Assistant Secretary of Health Care Financing
to direct the Health Care Financing Administration. The Assistant Secretary
would report directly to the Secretary of Henlth, Education, and Welfare. Estab-
lishing the position of Assistant Secretary for Health Care Financing svems to
contradict the present bill's emphasis on centralization and consolidation, At a
minimum, the presence of two Assistant Secretaries reporting directly to the
Secretary will require lengthened bureaucratic procedures for mutual coordina-
tion. And, in all likelihood, the presence of two Assistant Secretaries with major
health care respounsibilities reporting directly to the Secretary will result in
problems of coordination and conflict which could reduce the benefits of centrali-
zation. To further the goal of a unified and coordinated Federal health care
policy, the Assoclation recommends the establishment of an Under Secretary for
Health to whom both the Assistant S8ecretary of Health for Health Care Financ-
ing and the Assistant Secretary for Health would report. The Under Secretary
for Health would then be the Department's central individual for all health
matters.

Consolidation of Federal health care financing responsibilities will contribute
to reducing administrative confusion presently faced by health care providers.
If an Under Becretary for Health is established, gains of economy and efficlency
will be preserved. While these would be valuable reforms, the Association bellever
the benefits of these reforms are limited by continuing the siibordination of the
health function within the Department of Health, Education and Welfare, A
cablnet-level Depastment of Health is needed to serve as the single point of _
responsibiljty for the nation's critically important health policles and programs.
The Assoclation hopes that the proposed consolidation is the first step In the
movement toward ‘he creation of such a Cabinet-level Department of Health.

State medioaid administraiion -

The reform of state Medicald administration to provide more rapid payment
of health care providers is strongly endorsed by the Association. Because of
delays in Medicaid payments to hospitals, health care providers in many states
have had to borrow funds at substantial interest rates to provide adequate cash
flow. These additional interest costs add to the nation's health care expenses
without contributing to the direct provision of personal health services. Decreas-
ing the time required for Medicald payments should contribute, in at least a small
way, to moderating the nation’s health expenditures as well as to reducing the
tension between hospitals and state governments.

Regulations of the seoreiary

The Association understands and shares the general Congressional concern
with present procedures for proposing, evaluating, and publishing Federal regu-
lations. The provisions of Section 7, which would establish a 60 day comment
perlod for regulation, are a much needed reform in this area. Sixty days will allow
time for a more thorough evaluation and review. Moreover, it will enable indi-
viduals and groups to collect appropriate data to {llustrate and substantiate their
comments and to offer constructive suggestions. To help ensure that the Sub-
committee’s intentions are achieved, the Association recommends that some

- clarification or definition be provided in-the Committee Report for the term

“urgent” as it applies to the regulations. The Association would also like to
emphasize that this reform should not be limited to Medicare and Medicaid
, programs alone. This Committee and others in both the House and the Senate
" are urged to consider the need for this reform and others in the area of
administrative procedures for the publication of rules and regulations.

PROVIDER REIMBURSEMENT REFORMS

Uniform accounts, cost reporting, and allooation prooedures

The most important prerequisite for proper evaluation and measurement of
“routine operating costs” is the development of a system of uniform cost reporting.
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A mechanism for agsuring the comparability of financinl data must be developed
prior to full implementation of the program. Experiences in such states as
California and Maryland, where uniform financial reporting systems are being
develuped and implemented, demonstrate that, with the present “state-of-the-art”
in this area, enormoys efforts are required to attain the goal. Similarly, Federal
efforts to develop uniform accounting and reporting programs, which are being
developed as specified In Section 1333 (d) of Public Law 83-641, provide evidence
of the difficulties in this area. Therefore, the Association urges the Subcommittee
to provide an adequate and phased-in perlod of implementation for uniform
cost reporting subsequent to final passage of the legislation,

Claasifioation of hospitals

A fundamental concern of the Association is that the designation of specific
hospital groupg, and other matters, is fixed in the legislation. This eliminates
much needed flexibility. Alterations hased on experience will be most difficuit
to make on a tiwmely basis. Recognizing that there is a lack of data avajlable
for analyzing the impact of this system, a more prudent approach would be to
permit the agencles some flexibility with which to construct the system, At
the same time, there are equally pertinent concerns with the extent to which
Congressional intent is refiected in Frxecutive Branch implementation. It s,
thus, important that the Committee provide the Department with some specific
guldelines and direction by which to proceed. Therefore, the Association recom-
mends that 3. 3205 states that hospitals “be classitied by type and size” with
some guldance in the Committee Report, rather than stipulate the specific
bed categories and types of hospitals. It is further recommended that a “National
Technical Advisory Board"” be appointed to recommend and evaluate alternative
classification systems of size and type, review progress, monitor implementation,
examine problems encountered and make recommendations regarding appropriate
solutions. The advisory board to be established should include representations
from the Legislative and Executive Branches of Government, as well as kiiowl-
edgeable individuals from the private sector.

The legislation provides for the creation of a separate group of hospital's
which are the “primary afliliates of accredited medical schools,” It is difficult
to evaluate the implications of creating such a group because of the absence
of data. Efforts to gain data and experience with a separate group are ham-
pered by the inablility of the current Medicare reporting process to identify and
extract the elements to be excluded from the proposed scheme. Thus, there is
uncertainty as to the relative merits of a separate group for teaching hospitals.

More importantly, the present legislation would restrict the “primary aflliates
of accredited medical schools” to a single hospital per medical school. This is
a gross injustice to many teaching hospitals. Limiting each medical school to
one and only one “prithary afillate” is arbritrary and does not recognize the
complexity or the reality of medical education in this nation. Therefore, the
Association opposes the establishment of a specific classification for “primary
afiliates of accredited medical schools” as proposed in 8. 3205.

In the absence of adequate data and operational experience to evaluate the
proposed classification scheme and to avoid arbitrarily limiting the “primary
afiliates of accredited medical schools” to one hospital per school, the Assocla-
tlon is of the opinion that the combination of a flexible classification system
and an adequate phase-in period are essential elements of the program's chaunces
for success. Thus, the Assoclation strongly recommends that the Secretary of
the Department of Health, Education and Welfare be directed to examine the
implication for reimbursement of alternative definitions of the term “teaching/
tertiary care hospitals.” Instead of prescribing a pre-defined grouping for teach-
ing hospitals, it is proposed that the SBecretary be required to determine, in
consultation with the appropriate knowledgeable health organizations, a defini-
tion which moat accurately reflects the teaching hospital's role as a referral
center for tertiary patient care services and as an educational institution. In
performing these consultations, the Secretary should be required to distribute
and share the data upon which alternative definitions are to be_evaluated. This
is a good example of an isrue which would be brought before the above pro-
posed Technical Advisory Board.

Determining routine operating coets

In the past, the Association has not specifically advocated a classification
approach to cost limitations. Rather, if a cross-classification approach is to be

-
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used, the Association has recommended the exclusion of specific components of
routine operating costs which will help ensure that variations in the remain-
ing costs are not due to the nature of the product produced or to characteristics
of the production process. Therefore, the Association believes that the exclusion
of capital costs; direct personnel and supply costs of hospital education and
training programs; costs of interns; resideuts, and medical personunel; and
energy costs associated with heating or cooling the hospital plant is a step in
the proper direction.

Following a rather complicated calculation, 8. 3205 establishes the ceiling
for routine service costs at 120 percent of each classification group's average.
As we have stated earlier, the present Medicare reporting system does not per-
mit jdentitication of costs to be excluded in cowmputing routine service costs.
Therefore, no one knows what the actual distribution of hospital custs by groujp
wiil look like. The Association believes that a 120 percent ceiling should not be
established by statute without knowledge of these distributivns. It Is recom-
meuded that the bill provide the agencies with some Hexivility in determining
the celling and that the Comittee Report clearly state Coungressional futent
as guldance for Executive Iiranch action,

The Association recomimends that two additional components of routine op-
erating costs be excluded. 8, 3205 does propose removing “euergy costs asso-
clated with heating or cooling the hospital plant.” ‘T'uis is appropriate and
desirable; however, it ignores the energy costs assocluted with lighting and
operating the hospital facility. Prices for these energy costs, like thuse for heat-
iIng and cooling, are beyond the hospital’'s control., Thereiore, the Associution
requesta that energy costs for lighting and facility operativns also be excluded
from routine operating costs which are contained in the proporal. It has been
our understanding that there was every intention of excluding malpractice
premiums, although the propused statute has omitted jt. The exclusion of the
additional energy costs and malpractice insurance premiums will help to en-
sure the remaining costs are comparable between facilities.

In determiuing routine operating cost, the proposed legisintion includes a
provision allowing for initial consideration of hospital wage levels, if available,
for the local or state area where they are higher than the general wige levels
in the avea. Following this initial first year adjustment, future hospital in-
creases would be controlled by Increases for all wages in the area in which
the hospital is located. While we do recognize some technical problems with
these Index computations, the Association believes that the general principal
is one which should be supported.

A further consideration in the wage level methodology, however, relates to
the particular nature of the tertlary care/teaching.liospital statfing patterns.
The type and array of skilled personnel utilized in academic medical centers is
frequently drawn from a regional or national labor pool. For example, the
University of Virginia Medical Center in Charlottesville is located in a rural
arca of the state and outside of an SMSA. It must, however, compete with
medical centers in Richmond, Virginia, Washington. D.C., and Baltimore, Mary-
land for skilled personnel. Because many medical centers must recruit per-
sonnel outside of the Immediate area and across state lines, the Association
recommends that the leglslation Include a provision which recoguizes the skilled
lahor requirements of large academic medical centers.

Sections 223 of Public Law 92-603 permitted a provider, with appmpriate
public notice as determined by the Secretary to charge the patient for *. . .
services which are expensive than the items or services determined to be m-v-
essary in the efficient delivery of needed health services . . " & 3203 in re-
placing Section 223 does not contain this or a similar provision. Providing that
cousumers and medical practitioners are appropriately appraised of additional
charges prior to the use of services, the Association recommends that haospitals
be permitted to charge the patient above the established cost ceiling for more
expensive services directly requested or authorized by the patient.

&, 3205 will allow those institutions with routine operating costs below the
ceiling for their group to share in the “surplus”. One concern we must raixe
ir the manner in which hespltals will be required to handle this “surnlux®.
Although the Association believes it may very well be inappropriate to stipn-
late In legislation the specific ways this money must be utilized. Congres< s
cncouraged to provide some guidance while assuring that the institutions have
flexibility in determining institutional priorities.
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. ‘The Assoclation atrongly supports the case mix provision provided in 8. 3203.
“Tertiary care/referral hospitals serve the more severely i1l patients and referral
of such patlents from other hospitals tends to increase in times of adverse eco-
nomic conditions. Recognition of these facts In the legislation should help to
ensure the economic integrity of tertiary/referral centers.

perience gained since the development and initial operation of Section 223
of the 1972 Medicare amendments hag demonstrated the urgent need for a viable
and timely exception and appeal process. Such an effective and equitable process
hus not functioned nnder the present Section 228 cost limitations, Therefore, the
Assoclation recommends this legislation Include provisions for an exception and
appeal process which provides (1) that information describing the specific
methodology and data utilized to derive exceptions be made avallable to all
institutions; (2) thiat the Identity of ‘“comparable” hospitals located in each
group be made available; (3) that the basis on which exceptions are granted be
publicly disclosed in each circumstance, widely disseminated and easily ncces-
#ivle to all Intevested parties; and (4) that the exceptions process permit the
usr of “per-admission coxt” detcrminations recognizing that compressing the
length of stay often-resuit= in an increase in the hospital's routine per diein oper-
ating costs but no change or reduction in the per-ndmission coxts,

‘I'he present bill provides for the Secretary to notify the hospital of its adjusted
per diem payment rite for routine operuting costs no Inter than April first of a
given ycar. A hospital finding that its projected costs exceed the ceiling will
presumably attempt to lower its costs. To lower its costs, the hospital may have
to reduce its Inbor force or terminate existing contractz. Employee reductions and
contract alterntions not only require careful planning, they frequently require
signiticant advaunce notificaiion, Because many hospitals have fiscal year and
reporting periods beginning on July first, 8. 3203 would provide only a 90 day
nstice on the ceilings, The Association recommends that the bill be changed to
require at least a 120 day notification by requiring the Secretary to notify the
hiuspltﬂl,'& of thelr routine operating cost ceiling no later than March first of a
given year.

Nection 10(e) provides that “nothing in this section shall be construed as
oiherwise lmiting (e authority of the Necretary to continue otherwise author-
fzed efforts toward development of lmproved systemns of reimbursement . . ."”
The Association recommends that this xubsection be modified to strongly and
positively encourage the Secretary to continue and, where appropriate, expand
efforts to develop improved xystems of reimbursement,

Assuring Medicare beneiiciaries needed health care services, encouraging effi-
cieney in the pravision of health care and paying the full and fair costs of
heaith care providers should be the guiding principals of any reimbursement
systenr. The compatibility of the goals can be maintained under a system which -
accounts for the many legitimate service and case-mix diiferences found between
hospitals, When this is done, illegitimate costs arising from inefficiency or ex-
travagance can be isoluted. However, if care i8 not tauken to identify the coxts
of inefliciency. legitimate rel:ubursement may be threatened and consequently the
‘hospitals’ ability to provide needed health services will be reduced.

In this regard, one has to be Impressed with the thought and effort that went
into the provider reimbursement portion of this proposal. One is also impressed
with the real complexity of fmplementing the proposal on a national scale, While
the Arsociation finds the proposal. with suggested amendments, worthy of sup-
port, the Association recommends that we move forward cautiously and under
the review and supervision of the above recommended Technical Advisory Board.

Practitioner reimbursement reforms -

The apparent purpose of Section 22(c¢) i8s to eliminate Medicare and Medicaid
recognition of remuneration arrangements between physicians and hospitals
in which the physician’s fee-hased income rate in his professional medical service
practice iR used as a basis for computing his compensation for Part A re-
fmbursnble services. In place of such arrangements, the subsection proposes
recognition of *. . . an amount equal to the ralary which would have reasonable
been paid for such services . . .”

While this_objective seems clear in principle, it i{s clouded with ambiguities
in practical application. The bill includes no indication of the basis on which
“, . . an amount equal to the salary which would bave reasonably been paid . . ."”
is to be determined. Certainly the Association realizes and appreciates the
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desire of the Copgress to permit those developing regulations to have some
flexibility in implementing this amendment; however, in recrulting and nego-
tiating with the medical staff, the hospital chief executive officer and/or medical
school dean must be able to determine the amount of compensation that Medicare
and Medicald will recognise. Therefore, the Assoclation requests that Oonﬁu
either modify the proposed amendment to incorporate some specific guidelines
for regulations or 8o specify its intent in hearings and Congressional Reports
that those preparing the regulations have a clear and consistent direction for
determining a reasonable salary for physiclans in employment situations,
MISCELLANEOUS REFORMS
Poroentage oontracte

Section 20, as the Assoclation understands it, is designed, in part, to eliminate
as reasonable charges Medicare and Medicald recognition of expenses for serv-
ices or faclilities which are determined as a percentage of health service
revenues. Ilowever, our discussions with many groups of individuals have indl.
cated that there are varying interpretations for this subsection. Therefore, the
Association requests that the Subcommittee clearly state the objective of this
subsection in its report on this legislation.

Overkead cost controls

Section 40 will require the Secretary to establish regulations for determining
the reasonable cost or charges of direct and indirect overhead expenses. This
approach is one means of controlling costs; however, it seems to be in direct
conflict with the philosophy and purpose underlying the cost ceilings imposed
in Section 10. The direct and Indirect overhead expense controls specified in
this subsection are based on itemirzing and controlling individual, rather than
aggregate, expenses. The Assoclation belleves that simultaneous controls of
individual overhead expenses and aggregate cost ceilings places management
in an untenable position. To provide efficlent and effective services within
the cost ceilings, the hospital director needs the administrative flexibility which
the overhead controls would diminish. In its consideration of changes, the Asso-
cation strongly recommends that the Subcommittee adopt exclusively a cost
control phllosophy of cost cellings rather than a philosophy of both celling and
line-item controls.

QOontract approval

This provision directs the Secretary to establish a program for review and
advance approval of “consulting, management, and service contracts” with an
annual cost of $10,000 or more. The Association believes this subsection contains
severnl deficiencies. First, as with the overhead controls program, this contract
approval amendment Is an individual service control rather than an aggregate
ceiling control. Once again, the hospital director must try to live within a
ceiling at the same time his operational flexibility to do so is reduced. S8econd,
by requiring advance approval of virtually all types of hospital contracts, this
amendment shifts operational inanagement authority from the hospital director
to the HEW staff. The hospital director and governing board could propose and
fmplement but not decide on courses of action. In effect, DHEW will be manag-
ing by contract review significant aspects of the nation’s hospitals. Third, by
requiring all contracts with an annual payment of $10,000 or more to be approved,
the amendment guarantees that DHEW will have to undertake a significant
bureaucratic expansion. This $10,000 threshold is so low that the number of
contracts requiring approval will be significant. Bureaucracy will mushroom
and the resultant costs will be an additional burden on the nation’s health
expenditures. Fourth, the legislation requires a procedure to determine-if the
services may appropriately be furnished by contract. Even if government
authorities could judge the reasonableness of a contract price and could evaluate
the contractor's llkely ability to perform the services, the governing board of
the institution should retain the right to determine whether it wants a function
perforined by “in-house” or contract personnel.

It this segment of the proposed Section 40 is intended to ensure that Medicare
and Medicald do not subsidize contracts of guestionable value or contracts
undertaken with nearly fraudulent intentions, the present provisions do not
discriminate between those contracts likely to be undesirable and those which
are characteristic of routine hospital operations. Therefore, the Association
recommends that this section be re-written to direct the Secretary to control
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only those irregular, nearly fraudulent and self-dealing contracts which may
be sources of abuse.

Conclusion

In conclusion, the Assoclation expresses its appreclation to the Committee
for this opportunity to testify on 8. 32058, The Association shares the Committee's
objective of improving the Medicare and Medicald programs, and the Assocla-
tion has offered this testimony on the legislation as a aincere effort to refine
and improve the proposed amendments.

Senator TaLmapce. Our next witness is Mr. John Alexander
McMahon, president, American Hospital Association, accompanied
by Leo J. Gehrig, M.D., senior vice president. . )

Without objection, your entire statement will be inserted in the
record and you may summarize.

STATEMENT OF JOHN ALEXANDER McMAHOR, PRESIDENT,
AMERICAN HOSPITAL ASSOCIATION, ACCOMPANIED BY LEO J.
GEHRIG, M.D.,, SENIOR VICE PRESIDENT

Mr. McMasoN, Thank you, Mr, Chairman. We will be very brief.
Mr. Chairman, as your introduction indicated, I am John Alexander
McMahon, president of the American Hospital Association, repre-
senting more than 7,000 member institutions and 21,000 personal

. members.

As you indicated, Dr. Leo Gehrii senior vice president of the
Washington office, is here along with Allen J. Manzano, vice president
of the association, on my right and Mr. Irwin Wolkstein, associate
director of the Washington office, on my far left.

We appreciate the opportunity to present our views and recom-
men;lgtions and appreciate the inclusion of the entire statement in the
record.

Your bill, Mr. Chairman, identifies and addresses a number of im-
portant areas, many of which provide for positive reform in the
administration of medicare and medicaid. We also appreciate your
understanding of the shortcomings of simplistic solutions—like
arbritrary caps that have been suggested by others. The full state-
ment indicates that there are ocertain sections of the bill which we sup-
port as they stand. In other a while we support the intent, we
think that certain changes would be helpful. We have made in our
full statement a number of constructive suggestions in response to
your invitation for refinement and modification.

Mr. Chairman, on tKages 2 to b of our full statement we have offered
an explanation for the factors in rising health costs, including infia-
tion, the difference in the hospitals’ market basket, the effect of mal-
practice insurance premiums, increases in costs of food and ener,
In hospitals and the growing population and expanding benefits of
the medicaid and medicare cgnm along with the statutory and
regulatory requirements which often add to costs without raising bene-
fits to patients. The statement also indicates that this system is not
really out of control, as people suggest, because there are a number
of controls Con has already put in place, like the planning act
(aind }1kq the PSRO’, which this committee had a substantial hand in

eveloping.

\‘
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Mr. Chairman, on pages 5 and 8 we have touched on several current
roposals to limit hospital reimbursement like the administration’s
-percent limit on increases and the budget resolution’s reduction in

the medicare and medicaid budget of $100 million. I would say we
appreciate your efforts, Mr. Chairman, and those of Senator Long to
resture those reductions during consideration of the budget resolution
and we believe the bill that is the subject of these hearings offers &
better and fairer approach to the problem. \

Now, Mr. Chairman, let me address, if I may, section 10, perhaps
the single most important section to hospitals, and I am going to read
a paragraph at the bottom of page 6 of the full statement.

Section 10 of your bill proposes significant changes in the Federal
reimbursement mechanisms for hospitals, and we have carefully
studied these changes. We believe them to be a significant improve-
ment over the existing methodology of section 223 of Public Law 92—
603, which section 10 is intended to replace. Any system to classify
institutions for the purpose of reimbursement on a comparative basis
has its difficulties, and we certainly applaud your proposal to remove
from the comparison procedure for routine per diem hospital costs a
number of elements which are beyond the control of institutions.
Clearly, any classification system eﬁould be sufficiently sophisticated
to scparate efficient from inefficient institutions, and our suggestions
for modifications of section 10 are designed to protect the efficient ones
while motivating the others to increase their effectiveness. We offer the
following suggestions which have been set forth in detail on pages 7
to 12 which we believe are necessary to make your proposed incentive
system more effective, equitable, and workable, assuring you that we
stand ready to participate in further refinements toward the ends that
both your committee and we seek.

I will be glad to answer any questions about the specifices in time
but let me only say we think the phasein Erinciple is most important.
We hope the exception process could be broadened and we hope the
bill can be amended to assure adequate payment for medicaid services.

I would like now to turn, Mr. Chairman and Senator Dole, to page
12. We have an additional, and major, change to offer to section 10.
We urge that section 10_be amended to provide that where a State rate
review program has been established, either by statute as in Maryland
and Connecticut, or voluntarily as in Indiana, which applies to all pur-
chasers of care other than medicare and medicaid, and which is
designed to meet the full financial requirements of the hospitals
-covered by the program, then medicare and medicaid should be re-
quired to pay the rates so established.

I have noted at the toarof page 13, Mr. Chairman, our reasons for
urging this amendment. We believe they are quite simple. If State rate
review programs cover all patients but medicare and medicaid benefi-
ciaries, and the latter pay according to a different formula, it is very
likely that some hospital costs will not be met. Moreover, the applica-
tion of two sets of formulas to two sets of patients may well result in
one set of patients subsidizing the care of the other, contrary to the
~ long established Kpnclple of Public Law 89-97, which set up medicare
and medicaid, which specifically prohibits such subsidization.
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Mr. Chairman, that kind of an amendment will not operate as an
open door to the Federal Treasury. As a matter of fact, the record
of the State rate review programs we are describing is one of modera-
tion of rates of increage in health care costs. We have set forth data on
pages 13 to 15 in support of this point. In summary, Mr. Chairman,
we believe that this proposed amendment will provide equitable treat-
ment for all third-party payers which will avoid subsidization and
will at the same time be effective in moderating increases in hospital
costs. We recognize there are details of the amendment to work out and
we welcome the opportunity to purchase these details with your com-
mittee staff, ‘ .

Mr, Chairman, on pages 15 to 17 we made comments on sections 2,
4, 6, 7, and 8. Generally our comments are very supportive of yonr -
efforts to improve these programs. .

If I may direct your attention now to the middle of page 18, I would
like to say a word or two about section 12 which would increase the
rate of return on net equity allowed for purposes of Federal reim-
bursement to investor-owned hospitals to twice the average return on
the social security trust fund. We support this provision on the
principle that a suitable return on investment is necessary to insure
that investors will continue to advance capital for investor-owned
facilities. In addition, we recommend an adequate margin of revenues
over expenses for not-for-profit institutions. . _

We are now developing the specifics for an adequate margin and
will provide these to your committee in the near future. The margin
is absolutely necessary to provide working capital, the equity base for
future capital expenditures and the undergirding of the risk inherent
in prospective payment mechanisms. The advantage of this approach
to all third-party payors, including medicare and medicaid, lies in
the reduction of interest charges on money which otherwise would be
horrowed at high interest rates to meet these requircments and
contingencies. -

Now, Mr. Chairman, I am going to summarize the comments on
section 22 which we have on page 19 of our statement and T want to say
that this gives us much concern. We understand the problem, but we
believe it suggests the wrong solution, The section as it stands provides
that hospital associated physicians would generally be paid on a fec-
for-service basis for personally performed patient care services, In
addition. executive, edlneationnl. and administrative functions of these
physicians would be paid for in amounts equivalent to salaries cus-
tomarily paid to similarly competent physicians for such services.

We oppose this approach because it would interfere with the man-
agement prerogatives of hospital administrators and governing boards.
We undorstand that your committee has identified instances where
payments to hospital associated physicians are out of line with pay-
ments to other physicians. We have tried to determine a way to deal
with the problem, but have not yet been able to find a solntion. We
know, for example, that percentage arrangements generally provide
fair compensation but we do not know how to compare these arrange-
ments with salary arrangements, with fee for service arrangements, or
with lease arrangements.
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We suspect that it is not the form of the contract, Mr. Chairman,
but the contracting parties that can assure fairness to physician, in-
stitution, patient, and a third-party payor. Our statement suggests,
Mr. Chairman, that we need more information to determine the extent
of the problem and the effectiveness of alternative solutions. Since we-
have no solution to offer, we can only pledge our cooperation in ex-
ploring the problem further with this committee, its staff, and other-
organizations. I assure you we will make available all of the informa-
tion that we have, and that we have tried to summarize in the last
few months,

Mr. Chairman, on page 20 we have touched on section 40, the pro-
cedures for determining reasonable costs and reasonable charges. Sec-
tion 40 would vest within the Secretary of HEW authority to deter-
mine in advance the reasonableness of all hospital contracts greater:
than $10,000 annually and we have indicated our concerns with that
section, Mr. Chairman.

Senator TaLmance. Mr. McMahon, I hate to call time on you but
your 10 minutes have expired. i

First I want to thank you and the American Hospital Association
for your cooperation and helpfulness in drafting this proposed legis-
lation. It seems to me that a major deficiency in the State rate regula-
tion is that it com{mnes the reasonableness of the hospital costs only
with other hospitals in the same State. Our sample review of routine
hospital costs in Maryland which you cited as an example to the effec-
tive State review indicates that in fact those routine costs are often
higher than those in reasonably comparable hospitals and in the State
of Pennsylvania. In Mt}?land, for exumrle, what other hospital is.
comparable to the Johns Hopkins Hospital

1. McManox. There is no other hospital. As a matter of fact,
I am not sure that there is one in Pennsylvania, Mr. Chairman.
You would have to go some distance from Baltimore to find a com-
parable hospital. But let me say that the reason that we have long-
espoused the principle of regulation by the State is the same reason
we thought that it was a progriate for planning to take place there.
The rates established, Mr. Chairman, for any hospital are largely
a reflection of the services provided by that hospital and we believe a
regulatory process closer to the people served wi{)l assure, for example,.
that the people of the State of Maryland who are referred to Johns
Hopkins Hospital for treatment are going to be in a better position to
determine to what extent those rates should rise which in effect means
to what extent should the services rise. Therefore, a comparability
from State to State, while it has its advantages, also has the difficulties,
Mr. Chairman, of not giving the people of a specific State the op-
portunity to determine the level of rates and thus the level of service.

Senator TarLyapce. Yesterday we heard from Governors, State
legislatures and counties as to the extreme difficulties they were ixaving
in meeting hospital and medical costs. All urged that the States be

iven greater discretion in determining appropriate reimbursement.
t seems to me it might make sense to let a gtate determine reimburse-
ment for medicare and medicaid where that reimbursement is on the
same basis as for other patients or even just a majority of the patients.
The only restriction would be a requirement in the Controller General
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and the Secretary of HEW which certifies that this would not cost the
Federal Government more than it would otherwise have paid under
present law. Does that sound fair to you? i

Mr. McManon. Mr. Chairman, I would suggest a couple of modifica-
tions to that suggestion. First, when you made reference to the fact
that medicare and medicaid might pay where all or a majority of the
patients are covered by a rate review program, we have set out in our
testimony—I think it is at page 15—some comments by Mr. Elmer
Smith, an associate commissioner of Social Security, and Dr. Alice
Rivlin that suggests that these rate review programs ought to cover
all third parties. ) i

Now as far as the second part of your question goes, the difficulty
with having anybody certify that the payment being made would be
no more than what would be paid under existing medicare and medic-
aid is that, Mr. Chairman, once you put into place a State rate review
program, clearly it is %omg to have its impact on the reduction of
cost. One that takes place there no one can say that medicare or
medicaid is not in a position to be paying less than what would be
the case if that kind of process were not in place.

_Therefore, we think the basic thing the committee should recognize
is that once a State rate review program is put in place, then the
mechanics of cost reduction or cost effectiveness, the attention of the
hospital on the reduction of cost is already underway. Therefore, it
would seem to us that at that time medicare and medicaid have been
thoroughly protected because the decision is being made just as you
heard ‘Erom the Governors and the counties. The decision has been
made to reduce the rate of increase in costs and medicare and medicaid
will have the benefit of those activities.

Senator TaLMabpce. Senator Dole,

Senator Dore. Mr. McMahon, what measures has the Association
taken to improve the surplus bed problem in rural hospitals, where
we have much of the facility remaining empty while overhead con-
tinues to mount. And with reference to that, (f; you think we might
be able to utilize some of those beds for long-term care patients?

Mr. McManon. Senator, we have given our attention to that in a
number of ways. We think, and my statement indicates, two things
that the committee is looking at that make good sense, one of which
is the o‘pportunity to utilize some of those beds for long-term care.

In addition, we have given specific attention over on the next to the
last page of the statement to S. 8661 introduced by Senator Laxalt
and others. The provision that we understand the subcommittee is
looking at, sometimes called the swing bed proposal, would encourage
rural hospitals particularly to utilize unused beds for long-term care.
In addition, we are looking at other ways to provide for the conversion
. of facilities not only to long-term care but to other kinds of activities
and working on ways to advise hospitals of what help is available
for that kind of conversion. It is really a use of the existing facilities
in some alternative way that we think will provide a very useful
upé)roa(-h to the problem.

Ylearly in time, Senator Dole, and the reason why we are reluctant
particularly in the rural areas to encourage closure 1s that population
shifts are taking place and as the population grows across the country
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we may come to a time in the not very distant future where we nre
Eoing to find an increase in utilization not on a per patient basis but
ccause of the addition of the total number of citizens in those areas.

Senator DoLe. With reference to your statement on the bottom of
page 5 and the top of page 8 concerning Senator Long’s amendment to
restore the $1.4 billion cost in medicare and medicaid mandated by the
Budget Committee in the First Concurrent Resolution, I might just
note that I supported that effort so I am sympathetic with your con-
cerns. But just what impact would the $700 million reduction ulti-
mately decided on in conference have on your member hospitals?

Mr. McMawnox. Senator Dole, our probiem with it was that we have
no idea because since the basic law as found in Public Law 89-97 it is
a commitment by the Federal Government to pay for the reasonable
cost of covered services, we don’t know how the mechanics woulil be
put into place. We assume before the Congress could live with such a
reduction they would have to identify, in ways other than a limitation
on costs, & way that costs might be reduced or that services might be
reduced because there is not——

Senator Dore. That would get into the program structure itself,
however, which the Budget Committee does not do. We simply deal
with functional categories, and in that regard the pressures to cut costs
are going to remain. I just wonder, then, if you might have any recom-
mendations in that area ‘

Mr. McMarnox. No, sir, we do not. We would be glad to work with
the committee toward this end. We don’t know how costs can be cut
for covered services. The planning bill over time will have its effcct.
The Professional Standards Review Organizations will have its eflect
but it may very well be that at some point the Congress will have to
grapple with the benefit structure itsel?.

Dr. Genrie. We do believe, as was indicated earlier, and as Senator
Talmadge indicated there is a need to avoid any short-term meat ax
approach that doesn’t pay for services provided. We really think that
the thrust of the Talmadge bill is forward looking. While it does not
promise you a short-term 1977 savings, it moves to the matter of cost
control in a judgmental way which protects the ability of providers
to render the services that are offered, so we really are looking down
the road.

Senator DoLe. I agree that the bill may help contain costs, but I am
not sure how far it can go in reducing them. Maybe containment is
the real question, but as a member of the Budget Committee I can
almost promise you we will toss out some resolution cutting Federal
health programs $500 million or $1 billion, then leave it up to the
authorizing committee to determine how that is going to be done while
we run for cover. [Laughter.]

Senator TavLymapoe. Mr. McMahon, I am somewhat surprised at your
Yosition with respect to payments to hospital associated physicians..

say that because my stafl and I had many conversations and com-
munications with the Staie Hospital .\szociation executives and in-
dividual hospital administrators. They recognized the need and were
generally supportive of the position. In view of this discrepancy I
would be interested to know if you have polled your hospital member-
ship with respect to this issue.
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Mir. McManox. 1 have not polled each of we 7,000 member institu-
tions, Mr. Chairman, but we certainly have had broad discussions
about the Kroblem. There is no question about the fact that there is a
widespread -recognition that the problem exists, On the other hand,
I have been able to find no specific solution, While there are some who
have, I know, taken the position that section 22 as it stands would
offer a useful approach, nevertheless the vast majority of the hospital

- people that I have talked to recognized the difticnlty.
ey recognized the difficulties, Mr.- Chairman, because many of
them have learned to live with percentage arrangements and live with
them apPropriately. They look at the percentage, adjust the per-
centage from year to year, and make sure that the percentage as it
changes with respect to volume brings out an appropriate compensa-
tion that is in line with the services and compensation of other physi-
cians on the medical staff, and often involve the medical staff in the
discussion. They sa{, do not take away from us a useful approach to
compensation which we have learned to live with and put us into
another kind of mandatory compensation arrangement because there
is no way that we can be sure that that itself will contain costs.

As I said in my oral statement, Mr, Chairman, we don’t know how
we_can look at the different kinds of arrangements, We know that
there are appropriate compensation arrangements under all kinds of
formula arrangements and we know that there are problems under all
kinds. That is the reason that in this informal kind of polling that has
gone on that the only thing I can suggest to the subcommittee at this
point is our willingness to continue the discussion so that we can seck
un appropriate kind of solution that will work across the board,

Senator TaLmapcge. Do you consider a poll worthwhile?

Mr. McMaixion. No, sir. In any poll you run into the difficulties of a
simplistic solution, That is the reason in my approach rather than
saying; “Would you prefer this to this?” I have said, “Here is the prob-
lem.” First the problem exists and with some exceptions there was a
recognition, though we have not seen the specifics of it, that is likely
that there is a real problem in some isolated cases with these kinds of
arrangements. But when we go from there, Mr. Chairman, I run into
the problem that different people have learned to live with different
arrangements and obviously they have a favorable attitude toward the
arrangement they have learned to live with and in opposition to
others,

So I think, Mr. Chairman, this is far too comglex a matter to subject
to simple polling techniques but I have offered in the statement and
in the written testimony our full cooperation including bringing some
of the people in from whatever part of the country, under whatever
kind of arrangement seems appropriate to the discussion of this prob-
lein because we think it is a very complex one.

Senator TaLMADGE. In general is there bona fide economic competi-
tion by radiologists and pathologists competing for the monopoly sit-
uations which ﬁospita]s give them? Is this situation of such a broad
and competitive nature that hospitals negotiate from a position of
strength In contracting with radiologists and pathologists

Mr. McMano~n. Mr. Chairman, as attorneys we understand the
words “bona fide,” yet there is a good-faith approach to this, The diffi-
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culty is, Mr, Chairman, that in some cases competition exists when a
hosf)ital goes out to find a pathologist or a mdioloaist. Clearly-today
with the increase in the output of medical schools there is more com-
petition than there has been before. On the other hand, there are some

laces where there is very little competition because it is a place that
18 not attractive to physicians, but there is and there will continue to
be as the output of medical schools increases—there is an opportunity
for a selection process,

From the conversations that I have had I do not get the impression
that the situation is so dominated by the physician that we need this
kind of drastic solution to interfere with the contractual arrangement.
I would ask Dr, Gehrig—himself a physician—if he would have any
comunents to add to that -

Senator Taryapgk., Dr. Gehrig.

Dr. Geurie. Senator, I think the only thing I would add, and I
think Mr. McMahon did allude to it, not being a lawyer I am not
knowledgable of your “bona fide” discussion, but I do think that
there are areas where competition exists such as the major urban areas,
but T would think that we would be less than frank to say that there
is not a real problem when you get to some rural areas where there is
not a pathologist. In fact, a great deal of effort has to be made to brin
one in, but I think it is equally wrong to suggest that in every rura
aren that lacks that type of manpower that there is necessarily not a
good-faith effort to make an appropriate arrangement,

Now, this may be an example where the hospital has, if you will,
less leverage; but I do believe that these physicians by and large are
responsible people and while they need to be reimbursed, I just think
that one cannot go from a bad example to saying the same thing about
all of them. In sum, I think we do have a difﬁzrenca in competition
when you look at the Johns Hopkins Hospitals of the world versus
Ravenna, Nebr., where we have difficulty getting just a gencral
practitioner.

Senator TaLaaDGE. Senator Dole.

Senator DoLe. No questions,

Senator TarLymapge, In 1975 the American Hospital Association An-
nual Report in criticizing arrangements to give gross departmental
charges states as a matter of policy, and I quote:

This arrangement, however, provides no incentive to the physician for affecting
economies and it brings about the rather incongruous situation in which any-
pertinent charge to patients, even one made solely to cover increased departmen-
tal operating expenses, accrues to a considerable extent to the financial benefit
of the physician.

In general, the American Hospital Association policy statements
are ?;ute critical of percentage arrangements.

I have two questions. What are the advantages to the hospital of the
percen arrangements and when did the American Hospital Asso-
ciation change its formal %olicy?

Mr. McManon. First, Mr. Chairman, let’s be very clear about the
nature of that statement. It was not a poiicy statement; it was a guide-
line statement and it is so labeled. I have the printed copy here in front
of me. What we were doing in that statement through a broad con-
sultative process was to provide information to hospitals for their
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contractual arrangements with the hospital base affiliated specialist
and in the general policy, for example, because what you were reading
from was in the technical dpart. of comments on certain kinds of con-
tractual provisions, we said in the general policies part that the Amer-
ican Hospital Association recognizes that good medical care is bein
provided in hospitals by physicians under many forms of mutua
agreement.

We believe it is the right and responsibility of hosl)it.als to develop
with physicians contractual terms on the basis of local factors that are
fair to patients and provide high quality care. i

The whole thrust of that guideline document, Mr. Chairman, is to
recognize that there are all kinds of ways to deal with the compensa-
tion of hospital afliliated specialists from leases, which we did not em-
brace either, to percentage arrangements, either gross or net, and we
attempted to point out al‘lx the way througil what some of the problems
were with different kinds of arranﬁcments, even salaexg' arrangements
in arcas where there is opposition by much of the medical profession
to any salary arrangement whatsoever. This was an informational
document provided to hospitals wherein we set out all of the ad-
vantages and disadvantages, but a;iainst a general policy that the
way that a hospital deals with problems like this is a matter for the
governing board, for its management and for its medical staff, to
determine.

Senator TaLmance. I am reading frem page 41 of your annual
report of 1975, line 3, under the lease provision. “A lease or conces-
sion arrangement is in view of the American Hospital Association
generally not desirable.”

Under what circumstances would lease arrangements be desirable?

Mr. McManon. Well, as the thrust of the statement indicates, Mr.
Chairman, our })roblem with the lease arrangement is that under
certain kinds of leases the hospital has given up complete control

over the operation of the laboratory, let’s say. On the other hand,
a lease might be so detailed that it would be possible to retain as a
condition of termination of the lease, certain kinds of control.

I don’t know what the impact of other contractual activities would
be, but we are concerned and I would say this with respect to the
lease, that one of the things that concerns us about section 22, Mr.
Chairman, in the outlawing of percenbafge arrangements in any ‘case,
is that there might be a total lease of the laboratory in order to

rovide services not on a percentage arrangement, but on an outright
ease which then would avoid the restrictions of section 22 but would
leave the hospital in a worse position from the managerial point of
view than would the percentage arrangement that exists at the present
time.

Senator Taraapce. Earlier I indicated that we have had conver-
sations with a substantial number of hospital administrators and others
on this matter of hospital-associated physicians. The large proportion
in fact indicated that they are not to manage in t%:ir relation-
ships, that in fact they were negotiating under the gun; have little
bargaining room. )

or example, in one hospital in New Jersey, the pathologist who
was directly reimbursed $121,000 agreed under the terms of the con-
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tract to be present and in person at the hospital during the first 2
weoks of the term of the agreement. I wonder what it would have
cost to have kept him there for a month. L )

Is this an example of the hardnosed bargaining by hospitals?

Mr. McMagoN. Mr. Chairman, that is an example of what hap7pex\s

under any kind of circumstances when you are trying to cover 7,000
health care institutions. I said in my statement that there are in-
stances which are not appropriate. I think you and I would both
agree that there are instances across the spectrum where with that
many institutions, things have not been done as well as they might.

I can’t defend that kind of arrangement. It is the reason why we
ublished that guideline document, Mr. Chairman, to give hospitals,
heir administration and their vemin%‘boards, some 1nsight to the

way that things can be done. We think there are ways to bring some
arm’s length bargaining into the proposition. As a matter of fact, we
suggested the involving of the rest of the medical staff because the
rest of the medical staff is really more the consumer of the laboratory
service, for example, than the hospital itself or the patient because
that is where the ordering begins.

Now, involving the medical staff in these deliberations, as we sug-

{:ested, is one way to make sure that there is an appropriate tradeoff

»etween the possible competition for availability of other kinds of
services, and equity of compensation treatment among the members
of the medical staff. So that while there are cases here and there, and
I am surprised that with the people that have talked to you that none
of them have said to mé that our position is inappropriate because
our position has been widely known in the hospital field for the past
month or so on this section.

Nobody has come to me and said, “This is completely inappropriate.

We need that kind of statutory help in order to manage our
_institutions.” -

Senator TaLmapce. Would you be agreeable to a joint poll of the

hospitals?

Mr. McMano~N. Mr. Chairman, if that is the way you want to
roceed to provide additional information, yes. We will offer our
1elp. Mr. Chairman, in any way that we can help.

Senator TaLmapge. The staff!

Mr. McManon. Indeed we will, sir.

Senator TaLmance. Thank you very much. We appreciate your

contribution, Mr. McMahon,

[The prepared statement of Mr. McMahon follows:]

STATEMENT OF THE AMERICAN HOSPITAL ABSOCIATION

SUMMARY

1. The American Hospital Association represents more than 7,000 health care
institutions, including most of the hoepitals in the country. In this testimony
we comment on Sections 2, 4, 6, 7, 8, 10, 11, 12, 22, 28 and 40 of 8. 8205. We
suggest a number of modifications to the bill as introduced and propose several
additional provisions.

I1. Introduction.—At the outset, we discuss the overall problem of rising
health care costs and enumerate the major factors that have contributed to
. increases in the cost of hospital care. Further, we examine some short-term

and long-range proposals for institutional reimbursement; we oppose arbitrary
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reductions In the federal budget or limitations on hospital reimbursement which
do not appropriately consider the health care promised to beneficiaries and the
costs of providing the services.

111, Bection 10.—We review proposals for hospital reimbursement outlined
in section 10 and make several specific recommendations regarding them. We
propose a provision for the participation of Medicare and Medicald in certain
state rate review programs,

1V, Neetion 2.—We support organizational changes along the lines contained
in this Section. However, wo recommend the authorization of a new position
in the Department of Health, Education, and Welfare—an Under Becretary for
Health to whom both the Assistant Secretary for Health and the Assistant
fecretary for Health Care Financing would report.

V. Kection $.—We strongly support the provisions to improve administration of
the Medicald program, including federal assistance to states in this regard.

V1. Bection 6.—The provisions of this Section would assist hospitals by
the administrative burden of multiple reporting systems which are eoatm
iueficient, and we support thiz Section.

V1L Rection 7.—The AHA has been concerned with the process of regulation
development and implementation, particularly the provision of an appropriate
apportunity for public participation and comment. We support the requirement
for a minimum 00-day comment perlod for proposed regulations under this
program.

VIII1. Rection 8.—We belleve that the use of expert, nongovernmental advisors
has contributed significantly to the development and implementation of these
federal health programs. We therefore recommend that either HIBAC be con-
tinued with increaxed responsibilities, or a new health Insurance policy advisory
council he formed.

IX. Reetion 11.—We rupport the provision for transitional allowances for the
conversion or retirement of underutilized facilities. Ilowever, we propose a
modification for this S8ection which would provide a commitment by government
far such asrsistance in advance of the conversion or retirement action.

N. Rection 12.—The AHA supports the increase in the rate of return on net
equity for Investor-owned hospitals. We also recommend an adequate margin of
revenue over expenser for not-for-profit institutions. )

XTI. Section 22.—The AHA opposes this section as it would Interfere with and
eircumscribe the rights and prerogatives of hospital management and governing
boards to choose the form of contract for hosapital-asrociated physiciana. We
recommend the collection of relevant data in this area in order to establsh and
apply tests of reasonebleneas of the charges of these physicians comparable to the
tests currently applied to all other physiclans

XII. Rection 23.—We support the provisions of this Rection which are intended
to widen the access of Medicald patienta to care in physcians’ offices and clinics.

X111, Section §0.—We oppose thin S8ection for the same Teasons we oppose
Section 22. Because of the volume of contracts that would be by this Bection
and the lack of detalled knowledge by government necesrary to make these
decisions, we believe this provision would be both costly and unworkable.

XIV. Other considerations.-—We offer support for two additional provixons
which are now pending before this Committee but are not included in 8. 3205: (1)
a simplified method of reimbursement for long-term care in certain hospitals ;
and (2) flexibility in standards and regulations for rural hospitals.

STATEMENT

\Mr. Chalrman, 1 am John Alexander McMahon, President of the American
Tlospital Assoclation, representing more than 7.000 member inatitutions, including
most of the hospitals in the country, extended and long-term care institutions,
mental health facilities, hospital schoolr of pursing, and over 21.000 peraonal
members. With me today are Ieo J. Gehrig, M.D., Benlor Vice President, Allen J.
Mangano. Vice President, and Irwin Wolkstein, Assoclate Director of our Wash-
ington Office. We appreciate this opportunity to present the views and recom-
mendations of the Association concerning the Medicare and Medicaid Administra-
tive and Relmbursement Reform Act, 8. 3200.

Your bill. Mr. Chairman, identifies and addresses a number of areas important
to the public, providers, and government in the provision of health care services.
We belleve certain sections of the bill provide for positive reform in the adminis-
tration of Medicare and Medicaid, and we commend you for your action, as well
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as for your understanding of the shortcomings of simplistic solutions. We ap-
preciate the situation you described on March 25, 1976, when you iuntroduced
8. 83205 and sald that “we may well be confronted with the need to cut and
slash payments to hospitals and doctors indiscriminately, and often Inequitably,
This path is exactly what this bill seeks to avold.” We accept the opportunity
you offered when you stated, “I want to emphasize That none of the proposed
changes are frozen in concrete. They are all intended to deal with real problems.
Hopefully, the hearings process will lead to refinements and modifications enhanc-
ing equitable and effective solutions to those problems.”

There are sections of your bill which we support as they stand. In other areas,
while we support the Intent of the provisions, certain changes are necessary in
our view, and we would like to make constructive suggestious In response to
your Invitation for refinement and woditication of the bill. Further, the AHA
belleves some provisions should be deleted from the bill and we wish to suggest
certain additional provisions. We wish to bulld upon the thoughtful efforts
which already Lave gone into this legislative proposal, and the American Hoe-
pital Association wishes to continue to coopernte with this Committee in the
wearch for appropriate solutious to the many problems and challenges which thexe
vaxt programs present.

The prodlem of rising health costs

Foremost among the problems addressed in 8. 3203 {s that of the rapldly in-
creusing cost of hoxpital services under Medicare and Medicald. The solution is
made difficult by the very nature of the increase in hospital costs which is due
primarlly to four factors:

1. First, a portion of the increare In costs results from the rise in prices and
wages in the rest of the economy which necexsarily tmpacts on hospitals. The
seed to maintain competitive wage levels, particularly, has a heavy lmpact in a
labor intensive Industry such as ours,

2. Becond, the hospitals’ market basket is unlike that of any other sector in
the general economy, and the costs of goods and rervices purchased by hos-
pitals are more heavily weighted by those costs which are rising at a faster rate
than the cost of living. For example, the average aunual hospital liabllity in-
surance preminm rose from $13,000 in 1970 to more than $110,000 in 1975, This
represents a 1,000 percent increase in just five years. In Chicago durlng that
period, according to a study conducted by the Chicago Hospital Council, hos-
pital malpractice Insurance premiums increased 200 percent, and It is estimated
that the cost of such insurauce for the hoxpitals surveyed is now between $40
and $43 per patient day. Although increases In coxts of food and energy, two
major staples in the hoapital market basket, have not been ar dramatic, they
neverthelexs have risen at a rate much higher than that of the Consumer Frice
Index. Food pricex, for example, have risen an average of 8.4 percent per year
over the past five years, and energy coxts have risen 135.1 percent per year over
that same period,

3. The third factor affecting hospital cost increases is the changing nature
of the output of the hospital. As a result of continuing research and new tech-
nulogy, services provided by hospitals are constantly improving in terms of
treatment methods and the expansion of capability for dealing with conditions
previously untreatable or untreated. Renal dialysis, laser surgery, total blood
replacement, cancer therapy and a host of new dlagnostic approaches to disease
are but a few of the many examples of the costly improvements and expansion of
hospital services. From 1965 to 1975 the number of intensive care units in.
creased by 110 percent. Further, there has been a very significant Increase in
the intensity of these services resulting from a variety of factors, including
shortenced hospital stay, increased clinical capability, defensive practice of medi-
cine, and public demand. The American people expect these improvements in
health services to be available, and their expectations intensify the use of such
services and produce an increase in the costs of health care.

4. Finally, because 8. 3200 I8 addressed specifically to the increasing costs of
Medicare and Medicald, it is important to note two special factors: (1) an
ever-increasing Medicare population which is the result of increased aging In
the population as & whole and (2) the special impact of the recession on the
needs and numbers of beneficiaries of Medicaid. In addition, Congress has in-
creased the scope of benefits under these programs—for example, through the
fuclusion of the disabled under Medicare, and the extension of Medicare
catastrophic benefits to persons of all ages in need of treatment for renal
failure through dialysis and organ transplantation.
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If cost rises due to fucreases in the Intensity of care, product enh g
the hospital market basket, and the Increased coverage llx)xd benefits ?:cfel::?tti
program beneficiaries were excluded from cousideration, the increase in hos-
pital costs would be reasonably comparable to price increases in the general
cconomy, yet all too frequently these basic factors are ignored in considera-
tions directed at getting a handle on rising health care costs,

In considering any control of the rate of increase in houpital costs, Increases
fn the quality and quantity of services must be addressed. (‘ongress has en-
acted two key measures designed to deal with there Issues. Good planning for
the delivery of health services through lmplementation of Public Law 03-841,
linked with certification of need legixlation at the state level, will have a posi-
tive effect in determining which rervices and facllities are needed. Health serv-
jces planning focuses on the orderly addition and control of those services
which reflect the needs of-a community, and the American Hospital Association
strongly supports this activity.

The Medicare Amendments of 1972, Public Law 92-613, provide for the de-
velopment of Professional Standards Review Organizations (PSROs) which,
coupled with Institutional quality assurance programx, address the jssue of
quality of health care and the appropriate utilization of services. Hospitals on
a voluntary baxix have for muny years supported this process, and in 1970 AHA
develuped a detalled methodology for institutional quality assurance programs.
Further, the Joint Commission on the Accreditation of Hospitals has for many
years reguired quality assurance programs as part of |ts xtandards for ac-
creditation.

We are encouraged by the congresxional actions of recent years that address
tagtors which contelbute to hospital costs rather than merely federal retmburse-
ment for coxts that are incurred in providing services to prograin beneficlaries,
On the other hand, certain congres<ional actions ax noted earlier have expanded
bonelits for federal beneticiaries and have had the direct effect of increasing
federal budget outlays for health services. There also are statutory and regula-
tory requirements imposed by the Executive Brauch which, in our opinion, have
added significantly to the cost of providing services without bringing com-
mensurate health benefits. Hoxpitals are very concerned with rising costs, but
it 18 frustrating when, on the one hand, they are criticized for rising costs and
on the other, they are obligated by federal maundate to take actions which
increase health expenditures and do not directly contribute to the provision
of patlent care.

Current proposals to limit hospital reimbdursement

various short-term and long-term rolutions to the rapid increase in hospital
couts have been proposed. The Admiunistration’s budget proposals for flscal year
1077 would place a 7 percent limit on the yearly increase in per diemn relmburse-
ment to hoxpitals for Medicare services, for example. This short-term approach
would not affect the factors that produce rises irhospital costs.

Moreover, such an arbitrary limit is inconsistent with the Administration’s
own estimate that the rise in hospital costs for the next fiscal year will be about
14 percent. It ignores the reality that labor costs, by the Administration’s own
admission, are likely to rise 9 percent or more, and that the costs of other major
elements of the hospital market basket—goods and xervices essential to the pro-
vision of care—will also rise. Imposition of a percentage cap, with the continued
expectation that hospitals would continue to provide the services that have been
promised to beneficiaries, places these institutions in a inancially untenable posi-
tion and forces them to seek to defray these unmet costs through additional
charges to other payors.

As you know, Mr. Chairman, the First Concurrent Budget Resolution calls for
a total reduction in the Medicare and Medicaid budget of $700 million for fiscul
year 1877. The AHA appreciates your efforts and those of Senator Long to re-
store the proposed reductions during consideration of the resulution by the
Senate. We oppose a Hmit on fundr without simultaneons recognition that this
requires a cutback in present services to which beneficiaries are entitled. Govern-
ment should promise the American people only what it can realistically fulfill in
terms of financing and delivery of health care services.

Mr. Chairman, the American Hospital Association agreee that there are a num-
ber of significant changes in institutional reimbursement and other administra-
tive areag which should be made in Medirare and Medicaid. It ia our intent to
discuss a number of sections of your bill specifically, and provide constructive
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suggestions at appropriate points in this discussion. We wish to emphasize our
belief that your bill has approached many importaut problems in these programs
in a very thoughtful manner.

Improved methods for dctermining rcasonadble costs for serviocs provided by
hospitals

Section 10 of your bill proposes significant changes in the federal reimburse-
ment mechanisms for hospitals, and we have carefully studied these changes. We
belleve them to be a significant improvement over the existing methodology of
Section 223 of Public Law 92-808, which Section 10 is intended to replace. Any
system to classify institutions for the purpose of reimbursement on a compara-
tive basis has its difficulties, and we certalnly applaud your proposal to remove
from the comparison procedure for routine per diem hospital costs a number of
elements which are beyond the control of institutions. Clearly, any classification
system should be sufficiently sophisticated to separate eficient from inefficient
fustitutions, and our suggestions for modifications of Section 10 are designed to
protect the eficient ones while motivating the others to Increase their effective-
ness. We offer the followlng suggestions which we believe are necessary to make
your proposed Incentive system more effective, equitable and workable, assuring
Jyou that we stand ready to participate in further refinements toward the ends
that both your Committee and we seek.

1. The bill calls for “a uniform system of accounts and cost reporting (includ.
ing uniformn procedures for allocation of custs) for determining operating and
capital costs of hospitals providing such services, . . .” Uniform cost allocation
and reporting is obviously necessary to an adequate comparative system of re-
imbursement. However, we wish to be sure that the accounting requirements
Instituted under this provision would not extend to uniform accounting which
would be likely to hamper managemerit efiiciency, and be likely to conflict with
the requirements imposed on hospitals by other private and governwental
programs.

2, An ongoing system of hospital clarsification 13 presented, utilizing bed size

-and type of facllity as itz basis. While these two variables are fmportant, it
would be necessary to evaluate the appropriateness of the specified breakdowns
according to bed size, and to provide adequate opportunity for exceptions review.
For example, a 100-bed general hospital in a rural area will not infrequently
have a more complicated case-mix and a totally different mission than a similar
sized general hospital in an urban area.

Stmilarly, while there is need to separate institutions by the types of services
they provide, a comparative evaluation may be hampered by the small sizes of
the groups which may result. Additionally, the category provided for hospitals
which are primary affiliates of accredited medical schools appears extremely
restrictive and, as the Committee knows, not infrequently a number of hospitals
may be affiliated with a single medical school.

3. The bill, in defining routine operating costs, provides that such costs exclude
four items which are in fact beyond the control of the administration of an in-
stitution and have in the past created difficulties in any comparative classifica-
tion scheme. It is our understanding, Mr. Chairman, that you intend to include
within the bill an exclusion for costs related to malpractice insurance premiums.
We strongly urge and rupport your action in this matter, for these costs have not
only risen precipitously in recent years, but their impact has not been uniform
across the country. The exclusion should cover the costs of both professional and
general liability insurance, which usually are sold as a unit.

Among costs excluded from routine operating costs are “energy costs associated
with heating and cooling the hospital plant.” Howerver, we strongly recommend
that all energy costs be excluded for two reasons: (1) There is a significant
variability in types of energy sources used by hospitals and their costs in various
regions of the country : and (2) the differentiation of the costs of energy by type
and use (e.g., electricity. which is used for not only environmental controls, but
for lighting and many diagnostic and therapeutic purposes) is very difficult, if
not totally impractical.

4. The bill provides that the personnel component of average per dilem routine
operating costs shall be adjusted through the use of a wage index based on gen-
eral wage levels prevailing in the areas in which the hospitals are located.

Here our concern is the fact that this index refers to wage levels in the general
economy rather than the segment of the labor force from which hospitals recruit
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their employees. It must be pointed out that the correlation between these wage
levels is, at best, approximate because many hospital employees are highly
specialized. Moreover, to the best of our knowledge, wage data of nonmetropolitan
areas are not available on a periodic basis, and it is in these areas that approxi--
mately 50 percent of all hospitals are located. Therefore, &8 new wage index must
be developed and maintained, and we belleve it is ensential that it be based om
that segment of the labor market from which hospitals must recruit. Further-
more, although hospitals which have characteristically higher wages would be
granted a one-year reprieve, they would be subjected thereafter to controls which
fall to recoguize that those higher levels of costs may be fixed, for example, by
virtue of prior contractual agreements, or may well be maintained by state or
luocal law, as in the case of public lnstitutions.

5. Section 10 provides that *. . . at the end of the fiscal year a retrospective
adjustment will be made in the amounts paid a hospital to refiect the lesser of
the cost increase incurred by the hospital or the cost increase in prices which
vccurred in goods and services used. . . The problem with this provision is that
a hospital could be told at the begiuning of the year that it would be relmburxed,
say $100 per patient day, for its routine servicex, and budget accordingly for this
expected payment—but if at the end of the year the government determines that
the forecusted price increase was in error, and that the hospital should be paid
$15 per patient day, the institution would incur a deficit. We do not believe that
hosptials should be placed at rick in this manuner which would permit a retrospec-
tive denial of reimbursement of incurred costs on the basis of an erroneous
economic forecast.

We are concerned also about the specific language detailing the arithmetic to
be used In arriving at the projected estimate of the average per diem routine
operating costs to be applied to a given period. We are uncertain that the
present language provides that the costs used in the baxe would be properly ad-
Justed to take into account the fact that hospitals have varying fiscal years.
A varying Inflatlon adjustment would be needed both in the Laxe data and in
determining the projected extimate to be used for a given hospital. The estimate
should vary, depending upon the date a hospital's fiscal year begins

6. The Sectlon further provides that hospitals may seek an exception for two
basic reasons, one of which is an “"unusual case-mix.” This exception for case-
mix deals with only one aspect of a difficuit problem in evaluating the appro-
{mateness of the cost level of a hospital. That problem Is an assexsment of the

ntensity and complexity of care provided by the institution. Intensity 1s affected,

of course, by the case-mix of patients served. One of the problems faced by hos-
pitals with case-mixes believe to require unusual levels of intensity of care is
that they do not have the required data to prove their point. The bill should
provide that the Secretary of HEW would make the needed data available to
all hospitala within a classification group.

A second point in the provision for exceptions with which we would take
irsue 18 the omlission of factors in addition to case-mix which affect intensity of
care, for example, length of stay, which may alro be valid grounds for exception.
Hospitals with high patient turnover rates (shorter lengths of stay. usually a
characteristic of more efficient operation, would be particularly hard hit since
the per diem routine cost in such institutions is generally higher than in institu-
tlons with longer average stays. Increased costs for providing routine care not
reflected In case-mix also occur in hospitals in which patients rarely employ
private duty nurses. Public hospitals and other facilities providing care for many
indigent patients must compensate for the absence of privately employed nurses
through their own nursing staffs.

Further, patient mix alone does not necessarily reflect in full the complexity
of service that may be provided in one institution as compared with another.
although it has important cost implications. We recognize that the slate of the
art for determining and comparing this set of extremely important variables as
they relate to costs is poorly developed. It is essential that considerable additional
analysis and development of evaluative procedures and appeal mechanisms be
undertaken as critical adjuncts to the reimbursement procedure to be sure that
either the basic process or the exceptions approach covers all needed factors.

7. The bill provides that for hospitals in Alaska and Hawall, adjustments may
be made in the per diem payment rate to refloct higher prices prevalling in those
states. This is an important and appropriate provision; however, prices paid by
hospitals in other regions of the country do not necessarily reflect the national
average, and similar allowances should be provided for them as well.
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8. We are greatly concerned about the provision which would tle the incentive
reilmbursement formula to average per diem costs within a group of comparable
institutions without provision for evaluating and altering an unwarranted, and
we believe unintended, “ratchet” effect. If, as intended, the results of the incen-
tive formula would be that each year average per diem costs would potentlally
be reduced, additional hospitals not previously found to have high costs would
be ro ldentified and penalized. This would be the inevitable consequence each
fiscal year of cost reductions In hosptials clasxsified in the highest category. Unless
some accommodation Is made to recognize this trend, the eventual result would
be that high quality and complicated health services would no longer be feasible
in many health care institutions. We do not belleve that thia Is the intent of the

‘ommittee and recommend that legislative language be Included to ensure that
a review of this matter will be made every two years after the system s applied
#0 that the systemn may be evaluated and modifled accordingly.

9. The bill's provisions on Medicald reimbursewent to hospitals are limited to
assuring that the reimbursement does not exceed amounts payable under Section
10 of the bill. While in your statement summarizing the bill last March 25,
Mr. Chairman, you rald the bill would extablixh a new method of relmbursement
not only for Medicare but also for Medicald, the bill duoes not so provide. This
omissjon would perpetuate a very serious problem for hoxpitals in some atates
which seek to obtain hosplial services for Medicald patients at rater that are
below cost and thereby are placing hospitals In financial jeopardy. We would
hope that the bill could be mudified to require the Medicaid payments be at an
equitable level,

10. An exceedingly important lszue not addressed in the provisions of Kectfon
10 ix the provision of charity care and the bad debts incurred by hospitals. The
costs of providing services for needy patients who are not covered by any
program are a very serlons problem for many hospltals, aud we would urge the
Committee to consider relmbursement provisions to support the necessary care
of <sych patients.

11. ‘The bill wisely provides that implementation of Section 10 would oceue
over a perlod of two years with only one-half of the pennlties and incentives
applicd during the third year arter emactinent. Ax you have recognized, Mr.
Chalrman, many complicated aspects of this relinbursement system fundamental
to It ruccensful developinent are yvet to be developed and evaluated.- During
the period prior to the full Implementation of the proposed reimbursement sys-
tem, we strongly urge a full scale evaluation of its effectivenesn by the Recretary
of HEW who should be authorized to recommend appropriate modifications to
the Congress. The soundnexs of the classificntion systemn and other elements of
the proposed method for determining rensonable costs of hoapital services should
be valldated ro that the systewn appropriately ldentifies efficiently and inefficiently
operated institutions,

And now. Mr. Chairman, we have an additional. and major, change to offer
to Kection 10. We urge that Section 10 be amended to provide that where a state
rate review program hax been established. either by statute as in Maryland
and Connecticut, or voluntarily a< in Indiana. which applies to all purchasers
of care other than Medicare and Medicald, and which iz designed to meet the
full finuncial requirementa of the hospitals covered by the program. then Medi-
ctire and Medieald should be required to pay the rates so established. It ghould
be nuoted that this provision would not apply all state rate review programs to
federal purchagers, becnuse some state programs do not meet the requireient of
covering all nonfederal purchasers of care. We understand. for example, that
the programs [n Massichusetta and New York do not cover all nongovernmental
third parties. xo they would not be covered by the amendient we propose.

Our reasons for urging amendment are quite simple. If state rate review pro-
grams cover all patients but Medicare and Medicald beneficlaries. and the Iatter
pay according to a different formula, it is very likely that some hospital corts will
not be met. Moreover. the application of two sets of formulas to two sets of
patients may well result in one set of patients subsidizing the care of the other,
contrary to the long established principle of Public lLaw 89-97, opposing such
subkidization.

We belleve that this amendment will achieve equity among all third-party
payors. Moreover, it should be designed to meet the full financial requirements of
health care Institutions, including the costs of patient care; approved educa-
tional and research programs not otherwise financed; capital expenditures con-
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slstent with community planning decisions and approved through the planning
controls provided in Public Taw 83-841; and an operating margin to provide
working capital, the equity base for futrre capital expenditures, and the under-
girding of the risk of unforeseen contingencies.

Mr. Chairman, such an amendment as we are urging will not operate as an
open door to the federal treasury. As a matter of fact, the record of the state
rate review programs we are describing is one of moderation of rates of in-
crease in health care coats. For example:

1. In Maryland, the Blue Croms Association reported on May 30, 1975, that
the Marsland Health Services Cost Review Commission (HRCRC) had held
huspital rate increaces to a level substantially lower than slmilar rate increases
elsewhere In the nation. Harold Culien, director of the Maryland HSCRC,
recently reported to a Senate Health Subcommittee that hospital rate increases
in that state have dropped well bhelow the national annual avernge since the
Commission's inception. The Maryland experience is expeclally valunble hecause
hoth Medicare and Medicald have recently recelved walvers to participate in
the rate review program.

2 In Connecticut, under the legixlatively established Commission on Hospital
and Health Care, slmilur comparisons can be made, John K. Kittridge, past vice
president of Prudential Life. and chairinan of The Council on Consumer and
'rofessional Relations of the Health Insurance Axsociation of America, has sald
that “the Connecticut experience ia xignificant because the rate of escalation in
that state =imilarly paralleled or xlightly exceaded the nationwide experience
through 1073, the year the Connecticut legislature established the Commisxion
on Hospital and Health Care.” The following table presents the comnparative
experiences of Connecticut and the nation since establishivent of the Commission,

HOSPITAL PRICE INCREASE

{in porcent]
Connecticut  United States
B0 O i e e e iaaen 6.1 1n.s
LR N L T R 83 139
19501926.... .. e e et e eeeeen e eeeeean .. 9.6 140

These statistics reflect price increases, in percentages, for private sector patient
charges. In the three years since the implementation of the state prospective
rite review system, the Increase for Connecticut huspitals has been 60 percent
of the nutional average,

3. In Indiana, where a voluntary program has been in effect since 10459, a
study commixzsioned by the Social SKecurity Administration showed for 1972 that
“for short term hospitals . . . average Increase per diem operating cost was 11.3
percent compared to the national average of 13.8 percent : the per case cost in-
crease In Indiana was K6 percent compared to the national average of 11.5
percent.” Abaolute dollnr figuren xhow the significant difference between average
costy in Indiana hospitals for 1972 and average natioual costs:

’

Although these data relate to only one year's expérience in Indiana, the rate of
"increase In hospital custs in that state has been consistently lower than the
national rate.
The advantages of consideration of all hospital costs and reimbursement at
the state level was recently discussed in testimony before the House Ways and
Means Committee’s Oversight Subcommittee. Elmer W. Smith, an associate com-

ful, prospective payment systems must focus on total costs, must include all
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yors, and must be mandadtory to some degree. In a statement before the

ate Committee on Labor and Public Welfare Subcommittee on Health, Alice

AL, Rivlin, Ph.D., director of the Congressional Budget Office, also suggested that
efforts to moderate hospital costs must apply to all purchasers of care.

To sum up our arguments in support of this proposed amendment, we believe
it will provide equitable treatment for all third-party payors, will avoid subsidi-
zation of one group of patients by another, and will at the same time be effective
in moderating increases in hospital costs. We recognise that there are detalls of
the amendment to be worked out, and we will welcome the opportunity to pursue
these detalls with your Committee staff.

Estadlishment of Health Care Financing Administration

8ection 2 of the blll would combine the Bureau of Health Insurance, Medlical
Services Administration, Bureau of Quality Assurance and Office of Nursing
Home Affairs into a Health Care Financing Administration. An Asaistant Secre-
" tary for Health Care Financing would have responsibility for the newly-created
administration. The current Arsistant Secretary for Health would have the re-
sponsibility for all other HEW health programs.

Although a Health Care Financing Administration would provide an organiza-
tion through which greater coordination of policy and program administration
could be achleved, the fragmentation within the Department with respect to
overall federal health policy would still exist due to the split of health programs
under two Assistant retaries. Therefore, we urge greater coordination of
federal health programs and recommend Lhat & new pusilion of Under Secretary
for Health be created, in addition to the development of a Health Care Financing
Administration as the bill provides. Both Assistant Secretaries would report to
the Under Becretary for Health and, in this way, the necessary coordination of
the many unrelated HEW health programs and the policies affecting them would
he enhanced. While it appears not to be feasible at this time to contemplate and
recommend a separate Department of Health, the above recommended organiza-
tion change would provide an identifiable top level policy oficial in HEW who
would be responsible for all health programs,

State Medicaid administration

Section 4 of the bill would establiah specific performance criteria with reapect
to state administration of Medicaid. Requirements related to timely determina-
tlon of eligibility ; prompt payment of claims; quality control in eligibility deter-
minations ; and effective claims review could result in better state administration.
We strongly support such measures to improve Medicald administration.

Olaims processing and injormation retrieval systems for Medicaid programs

Rection 6 also amends Title XIX by mandating uniformly between Medicare
and Medicaid reporting systems. It would be considerably easier for hospitals
to report if claims processing for purposes of Medicare and Medicaid were made
uniform. We therefore support this provision,

Regulations of the secretary

Under 8ection 7 of the bill, a minimum of 80 days would bhe provided for com-
ment on propored HEW regulations under this provision. The AHA has always
been concerned that appropriate time be provided for comment on -program
regulations, and we support this provision.

Termination of HIBAC

Section 8 would terminate the Health Insurance Benefits Advisory Council
(HIBAC). We believe that the use of expert nongovernmental advisors, through
HIBAC, has contributed significantly in the development and implementation of
these federal programs, and consider it important that the major health care
programs of Medicare and Medicald be provided the advice and assistance of
such an advisory group, particularly during a period of significant legislative and
program changes,

HIBAC served an important and useful role in the earlier development and
implementation of Medicare. As a result of changes in the responsiblility of this
advisory council in 1972, the evolution of the program, and the extent to which
ita advrice has been sought and utilized in recent years, the role of thir council
has decreased. Buch an advisory councH should be available not only for its
potential contributions during the reform of Medicare and Medicaid. but alsn
for the development and implementation of any major revisions in the Social



~

131

Security health related legislation. We therefore strongly recommend that either
HIBAOQ be continued with increased responsibility for its advisory role or, if it
is discontinued, that a new health insurance policy advisory council be formed,
with more adequate authority and responsibility for advice to the Secretary
about these programs.

Transitional allowances for conversion of beds

AHA supports Section 11 of the bill. Howerver, as it is presently written, the
Rection provides that applications for assistance would be approved only retro-
spectively, leaving unanswered the potential for obtalning such assistance before
the conversion of beds and taken place.

We urge that an application for support under this Section be reviewed and
approved prospectively so that an institution which retires or converts beds in
the manner outlined in its approved application can be assured of the payment
upon which it will be dependent.

Return on equity for investor-owned facilitice

Section 12 would Increase the rate of return on net equity allowed for pur.
poxes of federal reimbursement to investor-owned hospitals to twice the average
return on the Social Becurity Trust Fund. The AHA supports this provision
on the principle that a suitable return on investment is neceasary to ensure that
investors will continue to advance capital for investor-owned facilities. In addi.
tion, we recommend an adequate margin or revenues over expenses for not-for-
profit institutions. We are now developing the specific fur an adequate margin,
and will provide these to your Committee in the near future. The margin is
ahxolutely necessary to provide working capital, the equity base for future capital
oxpenditures, and the undergirding of the risk inherent in prospective payment
mechanisms. The advantage of this approach to all third-party payors, including
Medicare and Medicald, lies in the reduction of interest charges on money which
otherwise would be borrowed at high interest rates to meet these requirements
and contingencies.

Hospital-associated physicians

Section 22 would establish a mechanism whereby hospital-associated pliysicians
would generally be pald on a fee-for-service baals for personally performed
patient care services. In addition, executive, educational and administrative
functions of these physicians would be paid for in amounts equivalent to salaries
customarily paid to similarly competent physicians for such services.

The American Hospital Association opposes this provision since it would inter-
fere with and circumscribe the rights and prerogatives of hospital management
and governing boards to choose the form of contract into which they will entex
with physiciana. Section 22 Is further restrictive of management discretion when
tied to Section 40 which would appear to make all percentage contracts not
reimbursable.

The AHA recognizes that your Committee has identified instances of payments
to hospital-associated physicians which suggest that the present rules on reason-
able costs and charges, as they have been applied, are not adequate. We would
recommend as an orderly approach to this issue that provisions be made for
the collection of data on such factors as the amounts now being paid to hospital-
associated physicians; the levels of skills involved ; the time and effort expended
hy the physician ; expenses incurred by the physician in carrying out his respon-
sibilities to the hospital; the volume and types of services provided by the
laboratory ; and the resulting unit costs. Using such data it would seem possible
to establish and apply tests of reasonableners of the charges of hospital-associated
physicians which are more comparable to the testa currently applied to all other

- physicians.

Such an approach would more appropriately and equitably consider the reason-
ahleness of the totality of charges of hospital-ascociated physicians from the
points of view of these physiclans and the purchasers of care. Furthermore, while

- providing government a method of evaluating reasonableness of costs In this area,

this approach retains for the management of hospitals the authority they must

~ have to make decisions for which they are responsible.

Payment of physician services under medicaid

Section 23 would require Medicaid to pay not less than 80 percent of the
Medicare reasonable charge for health care provided by physicians in non-
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hoapital settings. We support such a provision to encourage the treatment ot
routine iliness and conditions outside of the hospital emergency room when such
treatment is appropriate and could be more reasonably rendered in a physician’s
office or a clinic.

Procedurees for dctermining rcasonable costs and reasonadle charges

Section 40 would vest within the Secretary of HEW authority to determine in
advance the reasonableness of all hospital contracts greater than $10,000 an-
nually. Furthermore, percentage contracts, as noted earller, would not be re-
imbursable. We oppose this Section on the same grounds that we oppose Sec-
tion 22. It would result in unwarranted interference with hospital governance
and would circumscribe management prerogatives. Again, mechanisms for de-
termiplng the reasonableness of costs or charges are already provided under
Title XVIII and the regulations under it. Moreover, we do not believe that there
is an appreciation for the vast number of hospital contracts which would lLe
covered by this provision. The federal government does not have the ability
to consider all of the necessary variables In the Internal operation of each of
these Institutions and In their service areas that must be reflected by manage-
ment In the conditions of each contract. The volume of contracts covered and
the lack of necessary detailed knowledge by government would make this re-
quirement an administrative morasg that would result In bureaucratic deluy,
and would be both costly and unworkable.

Other considerations

We understand from discussions with your staff that you are consldering adding
to this bill a provision for Medicare payment for long-terin care services in come
hospitals that alternately use some of their hospital beds for long-term care.
Such a provizion would permit the more efficient use of rural hospital capacity
in certain areas. Further, it would more efficiently provide additional long-term
care beds in arens where frequently such resources are limited. We belleve
that a provizion of this type could be a reform of value to Loth patients and
Rovernment.

Finally, we would like to commend for the consideration of you and yvour
Committee the provisions of 8. 3881, introduced by Senator Laxalt and others.
Thir bill, in addition to provisions for the long-term care usage of rural hospitals,
recognizes the differences between there facilities and major urban hospitals.
8fmall rural hospitals are providing needed quality health care to their patients
within the rexources available to them. However, thelr limitations in size, scope
of services, and availability of health manpower, together with geongraphic
fsolation, give rixe to the very significant problems these institutions have in
dealing with rigid federal regulations which are more applicable to major urban
facilitier. It {8 necearary that federal regulations contain the flexibility to deal
with the requirements that are made of these institutions,

Concluding remarks

In summary, Mr. Chairman, the hospitals of this country agree that various
changes can well be made in Medicare and Medicald. We are fully aware of
the complexity of the areas which are addressed in your bill, and in the spirit
of your remarks at the time you introduced it. we have offered a series of
recommendations for modification of the bill, which we hope are coanstructive.
We have appreciated the opportunity of working with you and your staff and
participating at this hearing, and we look forward to continuing these efforts.
I will be pleared to answer any questions you may have.

Senator Taryanar. The next witness is Mr. John A. Bradley. Ph. D.

Dr. Bradley. you may insert your full statement in the record and
summarize lt, SIir.

STATEMENT OF JOHN A. BRADLEY, PH. D., PRESIDENT, FEDERA-
TION OF AMERICAN HOSPITALS, ACCOMPANIED BY MICHAEL
BROMBERG, NATIONAL DIRECTOR, AND ALBERT C. BAKER,
DEPUTY DIRECTOR, FEDERATION OF AMERICAN HOSPITALS

_Mr. Brourrre. Mr. Chairman, T am Michael Bromberg, the national
director of the federation with Dr. Bradley, on my right, who in
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addition to being president of the federation is also vice president of
American Medicorp, one of the largest hospital management com-
panies in the world, owning and managing 53 hospitals with over
11,000 beds.

On my left is Albert C. Baker, deputy director of the federation and
formerly hospital specialist with the Cost of Living Council.

As taxpaying institutions representing over 1,000 hospitals, we have
been particularly interested in modern management of hospital facili-
ties. Your bill 8. 3205 recognizes the need to amend the medicare-
medicaid programs in order to provide economic incentives to develop
and implement effective and eflicient management systems in artic-
ipating hospitals, We commend the subcommittee chairman for his

leadership in proposing meaningful incentives and we hope our sug-
- gested modifications to S, 3205 will be helpful in achieving our com-
mon objective of quality health care delivered in an efficient manner.

I would like to speak to sections 10, 12, and 40 of the bill, Mr. Chair-
man. Beginning on page 7 of our testimony we discuss section 10

rformance-based reimbursement, Replacement of the current,

ighly inflationary system of retrospective reimbursement with a
competitive system of prospective payment wonld be our primary rec-
ommendation for reforming institutional reimbursement,

The Federation of American Hospitals has long favored increased
experimentation with prospective payments for hospital services based
on negotiated rates or target rates cstablished by a formula, Our as-
sociation favors a major overhaul of the medicare-medicaid reimburse-
ment system for institutional providers; however, we also believe that
experimentation on a national basis involving several prospective pay-
ment. methods is necessary to determine appropriate long-range
systems.

However, we have been disappointed with the Department of
HEW’s very cautious and limited use of that authority.

We endorse the general approach of section 10 of your bill, which
includes target rates and economic rewards for efficiency. By estab-
lishing a target based on average routine costs, the proposal seeks to
inject competition among similar facilities, This is a muc‘x more prom-
ising approach than the arbitrary cost ceilings advocated by some of
the public-utility type rate reguiation proposed by others, Inflexible
caps, on-the one hand, would force a reduction in quality while ntilit¥
type regulation protects inefliciencies by removing all competition.
also might add 1t would give the States the power to allocate trust
fund dollars, which we do not think a wise policy.

In modifying section 10 in your bill, Mr. Chairman, we would pro-
pose that the exception procedure for those facilities with costs above
120 percent of average be more flexible. Inefliciency should be penal-
ized but unforeseen or uncontrollable events, such as physician strikes
or extraordinary increases in malpractice insurance premiums, should
be recognized as justifiable causes for cost increases.

In answering Senator Dole’s question, which is really crucial on
what we do when we come to the point where the Federal budget just
doesn’t give anymore, at the bottom of page 9 we suggest that where
restrictions on reimbursement are im the facility should be al-
lowed to charge the program beneficiary for the difference between
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‘program limits and actual costs. This is presently authorized under
section 223, but that would be repealed by your bill.

That type of limited-surcharge is quite different from coinsurance
previously proposed by the administration because it would be lim-
ited to & small number of hoegitals, those high-cost institutions, and
therefore, a small number of beneficiaries.

In addition, the beneficiarics would, in many instances, be able to
select another facilitf where costs do not exceed the ceiling. This
would add another element of competition by encouraging patients
to consider taking a more active role in selecting access to the health
system and selecting this would be possible, for example, where their
physician has privileges in more than one hospital.

n addition, we strongly feel there should be an exemption for new
hospitals built with required planning approval to recognize the high
startup costs as well as higher debt services of a new facility or wing.
This exemption is needed because of initially low occupancy rates that
push up the average per diem costs of new facilities making it unfair
to expect those hospitals to compete with already established facilities.

We urge the committee to recommend a hardship exception for
those “unforeseen and uncontrollable” events which cause significant
increases in cost. The concept of phasing in section 10 is laudable;
however, in this instance we would urge a faster period for implement-
ing section 10, We believe this can be done by requiring a uniform
reportin{; system instead of the uniform accounting system. This could
save at least 1 full year in implementing section 10,

We are concerned about the fairness and cost of im})osin @ uni-
form accounting system on a universe of 7,000 hospitals which vary
so in size, scope of service, and geographical area. The benefits of
tha% isystem may be outweighed by the added costs and administrative

»roblems.
! On page 13 we discuss the need for continued experimentation. We
believe that the performance-based reimbursement system outlined in
S. 3205 represents a major step in making medicare and medicaid
more cost efficient. However, section 10 is roallf' not a system of pro-
spective rates. We believe the Secretary should be directed by this
committee to engage in a much more extensive program of experi-
mentation along prospective lines.

At the bottom of page 15 we list a few of the types of prospec-
tive rates we would like to see experimented with, such as negotiated
rate or a rate per diagnosis and others listed there.

On page 16 we discuss rate of return. We urge the committee to
amend the medicare law for a more reasonable vehicle for deter-
mining rate of return.

By eliminating income taxes from the list of reimbursable costs, the
Department of HEW has made the return on equity for investor-
owned hospitals approximately 10 percent on a pretax basis or an
aftertax return of approximately 5 percent.

Senator TaLmapce. I hate to interrupt you, but your 10 minutes
have expired. Your full statement will be entered in the record.

Mr. Brousere. Thank you.

. Senator TaLuapge. Senator Dole.
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Senator DoLz. In your summary on page 2 gou indicate that you
oppose restrictions on contract negotiations with hoepital-based phy-
sicians but would support a reasonable limit on the result of such
negotiations. Would you define that “reasonable limit” and tell us
what criteria might be uscd in reaching it?

Mr. Brostserg. Senator Dole, I think we are saying the same thing
as the last witness in our testimony, and that is that we believe that
it i8 more important for the Government and this committee to look
at the final results or bottom line, if you will, of what the program
costs are instead of each line item in & hospital’s budget and there-
fore, instead of trying to set guidelines on how we negotiate with the
hospital-based physicians, we would rather look at the outcome of
that negotiation. '

Now our present law, for example, provides that physicians are
paid on the basis of a 75th percentile of prevailing and customary
charges, Perhaps that type oP approach could be used to see whether
a percentage arrangement or a lease arrangement or other arrange-
ment would have exceeded that on a unit basis or on a total basis.
That is one approach. .

Senator DoLe. I believe there is also a reference in your statement
to the fact that a greater return on equity is necded. What is it now,
and what percentage are you seeking?

Mr. BroyMBERra, It comes out to approximately 5 percent after taxes.
Right now it is one and a half times the trust fund. The chairman’s
bill would increase that by a third to two times the trust fund. But
as we point out in our testimony, Senator, in this country right now
industry is receiving 14 percent after taxes; and even public utilities,
which are monopolistic and protected, are receiving about 12.1 per-
cent after tax return on equity.

Our industry is also receiving it, but we are receiving it from other
patients. We are forced to cross subsidize by making our profit margin
from nonmedicare patients since we are only gettmﬁ 5 percent from
medicare. We thinE that is not only unfair, but the medicare rate
of return violates the intent of the law.

The U.S. District Court has recently held in the District of Colum-
bia that the Secretary should review this policy and set new regula-
tions—that kind of study was intended by Congress, That makes it
quite timely for this committee to reconsider the issue.

There are several ways to make it more fair. We have listed in our
testimony the two ways that would bring us up to public utilities-
would be either to increase the rate of return by making it three times
the trust fund or putting in a provision which allows the Secretary
of HEW by each year by regulation after public hearings to deter-
mine what a reasonable rate of return is compared to industries of
oom,)arable risk.

We could consider utilities, other industries, other hospitals and
determine a rato each year. That kind of a proach would bring us
up to par; would not require that we seek a higher return from other
patients.

Senator Taramapae. Thank you very much. We appreciate your
" contribution. '
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[The prepared statement and attachments of Mr, Bradley follow:]

STATEMENT oF JouUN A, BRADLEY, PH.D.,, PREBIDENT, AND MICHAEL D). BROMBERG,
E8Q., DIRECTOR, NATIONAL OFFices, FEDERATION oF AMERICAN HosPriTALS

On behalf of the members of the Federation of American Hospitals, we would
like to thank the Committee for this opportunity to present our views on pro-
posed reforms of the Medicare and Medicald programs.

The Federation of American Hospitals is the national association of investor-
owned hospitals, an industry with more thau 1,000 hospitals in the United States
and over 111,000 beds. These facilities range from small rural hospitals to large
urban and suburban medical centers, built with private capita]l saving billions
of tux dollars.

As tax paying institutions, investor-owned hospitals have been particularly
interested In modern. management of our nation's health facilities. 8. 3203
recognizes the need to amend the Medicare and Medicald programs in order to
provide economie incentives to develop and implement effective and eflicient
management systems in participating hospitals. We coinmend the Subcommittee
Chalrman for his leadership in proposing meaningful incentives and we hope
our suggested modifications to 8. 83205 will be helpful In achleving our commmon
objective of quality health care delivered in an eflicient manner.

MEDICARE AND MEDICAID REFORM

The lack of a general consensus as well as requisite fundiug have been major
stumbling blocks in Congressional dellberations on national health Insurauce.
Certainly the development of a national health insurance program {8 something
that must be of continued concern to Congress, but in the meantime, it is
critical that the Medicare and Medicald programs be carefuuly scrutinized
and overhauled in order for necessary reforms to be instituted. Taoese programs
have been in operation for ten years now 80 there has been mo.e than enough
time to evaluate their performances and pinpoint the problems areas. That is
one of the major benefits of the Subcommittee Chairman’s bil} in that it intelli-
gently assesses many of these weaknesses, It I8 crucial that the Medicare pro-
gram operate at maximum efliciency and effectiveness befure implementing any
system of universal health insurance.

HEALTH CARE FINANCING ADMINISTRATION

Wae support that provision of the bill that would create a new Health Care
Financing Administration by combining the Bureau of Health Insurance, the
Medical SBervices Administration, the Office of Nursing Home Affairs, and the
Bureau of Quality Assurance into a single agency. This would be instrumental
in alleviating the often fragmentary nature of department policles on Medicare
and Medicaid. At the present time these agencies operate as virtually autono-
mous units; creation of a single agency would provide more streamlined, uni-
form policymaking as well as enhance the efficiency and accountability of these

rograms.

P While supporting the concept of the new Administration, we believe that it
should be under the direct supervision of the Assistant Secretary for Health,
rather than a new Assistant Secretary for Health Care Financing. With the
exception of the Secretary himself, the Assistant Secretary for Health should
be the top spokesman and policy maker for departmental health policy. Creation
of this new position could serve to undermine this authority.

In addition to weakening the basic powers of the Assistant Secretary for
Health, establishment of an Assistant Secretary-for Health Care Financing
would separate cost and quality issues, and place even more authority in the
hands of health economists. We, too, support cost-consciousness, but we are con-
cerned by the increasing preoccupation with the bottom-line that has come to
characterize departmental thinking and regulation. Issues of cost and quality
of care are appropriately addressed jointly. For this reason we believe that the
Assistant Secretary for Health should have jurisdiction over the newly pro-
posed agency.

The Office of Fraud and Abuse Control, as proposed in 8. 8205, would be
placed under the authority of an Inspector General, who would also be charged
with overseeing the efficiency of the Medicare and Medicald programs as weill
as their compiiance with the law that governs them.
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We caution against creation of such a position for several rearons. In the
first place, it seems to he a duplication of already existing authority. Responsi-
bility for these programs—and all health programs—should fall under the
negis of the Asxistant Secretary for Health. However, the Inspector General
would circumvent the Assistant Secretary and report directly to the Secretary.
There I8 nothing cost eflicient about establishing yet another layer of bureauc-
racy and we question the need for the broad powers assigued to the proposed
Inspector General, - ‘
~ One aspect of these powers that we find particularly disturbing, however, is the
puwer that he would be granted to confidentially expend up to $100,000 in any
fiscal year to rupplement inspections, audits, and reviews. No individual could
receive more than §3,000 of these confidential funds.

We have already stated our support of continued attempts to eliminate fraud
and abuse in the Medicare and Medicald programs. 1lowever, the bill places no
restrictions on the means which muy be employed to obtain supplementary In-
formation of a “confldential” nature. Certainly investigations should be stepped
up and extremely stiff penalties meted out for provider fraudulence, but we
recommend that the position of Inspector General as proposed by reviewed as to
need and uppropriateness,

ATATE MEDICAID ADMINISTRATION

We commend thoae provisions of the bill which seek to upgrade the State Medi-
cald programs by imposing on-site evaluations subject to uniforin federal stand-
ards. Increasing the administrative eflficiency of these programs will be of benefit
to both the consumer and provider of services. The wilhholding of federal match.
ing funds for a State’s administrative costs pending correction of programn
deficiencies provides an inceutive to theStates without cutting off the fiow of
dollurs for needed medical services,

In porticular we support the provision that 859 of all “clean” clalms be pald
within thirty days of receipt from the provider. Axsurance of an fmproved cash
flow will serve u8 an Incentive to providers to accept Medicald patients.

BIXTY DAY COMMENT PERIOD

With few exceptions, a thirty day comment period is presently provided for
publie comment on proposed regulations. In order to assure that regulations affect-
ing health care are representative of sound public policy, it i8 mandatory that
the public and the health sector as a whole be given the time to respond with
comments end constructive recommendations, However, as matters now stund,
by the time that the proposed regulations reach our hospitals, particularly those
in western reglons, we are left with considerably less than thirty days in which
to evaluate regulations that are often complex and lengthy. There is often not
sufficient time avallable to study the regulations, gather information on their
possible and probable effect, and then formulate and forward a response to the
Department of Health, Education and Welfare officials. Therefore, we strongly
support the provision to extend the.period for public comment on proposed
regulations to sixty days except in those cases where the urgent nature of the
regulations demands otherwise.

HEALTH INSURANCE BENEPFITS ADVISBORY COUNCIL

The effective administration of Title XVIII depends in part on the coopera-

tion—not confrontation—between government and the health industry. HIBAC

"~ was created by Congress when Medicare was first passed as a means for atirm-

ing Congressional Intent that Industry advice and cooperation be sought by the

Department. Instead of abolishing HIBAC, as proposed in 8. 8205, we recom-

. mend that the Council's role in the regulatory process by clarified and where
" appropriate, broadened.

e recommend that HIBAC be recounstituted as a ten member advisory body,
broadly representative of health providers, consumers, and third party payors, a
more workable size than the present nineteen members. HIBAC should be an
~dvisory body of the legislative-as-well as the executive branch. It should meet
more frequently and all proposed regulations under Title XVIII should be sub-
witted to HIBAC thirty days prior to initial publication in the FEDERAL REG-

.ISTER. Any regulation which HIBAC determines to be contrary-to the public

.

~
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fnterest or ineonsistent with sound administration of the Medicare program,
should be reconsidered by the Recretary prior to initial publication.

These recommendations, {f adopted, would help restore confidence and trust
in the system by assuring a real dialogue between the payor and provider of

program benefits.
PERFORMANCE BASED REIMBURSEMENT

We realise that much of the impetus for reform of Medicare-Medicald stems
from jncreasing Congressional insistence that these programs operate in a
mapner that is as cost efficient as possible. Replacement of the current, highly
inflationary system of retrospective reimbursement with a competitive system of
prospective payment would be our primary recommendation for reforming insti-
tutional reimbursement.

The Federation of American Hosapitals has long favored (ncreased experimenta-
tion with prospective payments for hospital services based on negotiated rates
or target rates establiahed by a formula. Our associntion favors a major overhaul
of the Medicare-Medicaid reimbursement aystem for institutional providers; how-
ever, we also belleve that experimentation on a nativnal basis involving several
prospective payment methods is necessary to determine appropriate long range
systems. As you know, such experimentation In authorized under Rection 222
of Public Law 92-803. However, we have been disappointed with the Department's
very cautious and limited use of that authority,

We generally support the determination of a target rate for routine operating
cos‘l‘n as outliued in Bection 10 of B, 3205, but have several recommendations to
make,

We endorse the general approach of Rection 10 which includes economie re-
wards for efficlency. By establishing a target based on average routine costs,
the proposal seeks to inject competition among similar facilities. This is a more
promising approuch thay the arbitrary cost cellings advocated by some of the
public-utility type rate regulation proposed by others, Inflexible caps would force
a reduction In quality while utility type regulation protects ineficiencies by
removing all competition.

We recommend that the Incentive features of Section 10 be broadened to
provide for provider retention of savings of up to 734%% of the first $100 of n
routine cost target and up to 6% of any excess, This would place even greater
emphasis on efficiency by reducing the reward for high cost institutions com-
pared to lower cost facllitiex, At the eame time the suggested revision would
prevent windfall profits. A sliding acale for incentive payments is more equitable
because it would make the dollar rewards more uniform for all hospitals.

The restrictions on relmbursement for those hospitals with routine costs more
than 20% above the group average should be more flexible. The exception proce-
dure should axsure that no institution is penalized for costs beyond its controi.
Inefliciency should be penalized but unforeseen or uncontrollable events, such
as physician strikes or extraordinary increases in malpractice insurance premi-
ums, should be recognited as justifiable causes for cost increases.

Where the restrictions on reimbursement are imposed, the facility should be
allowed to charge the program beneficiary for the difference between the reim-
bursement celling and its actual costa. This is now authorized by Section 228 of
Publie Law 92-008 ; however, that provision would be repealed by 8. 8208 mce
Section 10 becomes operational.

That type of limited surcharge is quite different from coinsurance because it
would be limited to a small number of hospitals and therefore, a small per-
centage of program beneficlaries. In addition, the beneficiaries would, in many
instances, be able to select another facility where costs do not exceed the celling.
This would add another element of competition by encouraging patients to con-
sider taking a2 more active role in selecting a hospital. This would be possible
where their physician has privileges in more than one hospital as well ag In
situations where the hospital is the point of entry for the patient.

We also recommend the following modifications to the definition of routine
costs and the exception procedure :

Malpractice insurance costs should be excluded from routine operating costs
in the determination of an average per diem for each category of hospitals. The
cost of this insurauce can vary tremendously from institution to institution
within the same category depending on geographic location. Since this factor is
leyond the control of the hospital, it xhould not be penalized by a target rate
that deesn't take into acconunt such cost variation,
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In addition, there should be an exemption for new haospitals bullt with re-
quired planning approval to recognize the high start up costs as well as higher
debt services of a new facility or wing. This exemption is needed because of
initally low occupancy rates that push up the average per diem costs of new
facilities making it unfair to expect those hospitals to compete with already
eatablished facilities. We recommend that new facilities be exempt from the
target rate for thelr first full three fiscal years, N

¥or similar reasons we suggest an exception for sudden and uncoantrollable
drops in occupancy in an established facility. The Economic Stabilisation Pro-
gram provided such an exception for reductions in occupancy of more than §
percent.

Another concern Is that recognition needs to be given to differences in treat-
ment modality for psychiatric facilities. The legislation should require the Secre-
tary to take into account the treatment modality of psychiatric hospitals and
give recognition to the variation in personnel needs demanded by the different
programs. State, and other public institutions should be separate categories from
private institutions due to differences in acope of services,

Further, there is a need to stress that even within the non public sector, the
specialty hospital category, such as psychiatric, needs to take into account type
of programs. For example, a psychiatric hospital that has extensive shock treat.
ment wmodality will have a very different pattern of personnel requirements than
a paychlatric facility that has programs which bave millieu therapy treatment.
Yet these are all accepted and recoguised treatment modalitivs for wental health
care,

There are two other difficulties that we foresee In the implementation of this
portion of the blll. Firstly, in establishing average per dilem routine operating
costs, it would appear that costa are to be determined on an historical basis with
no provision made for adjustment for inflation purposes during the ensuing year.
Thus, depending on the fiscal year of the hospital, these figures could be almost
two yeara in arrears by the close of the hospital's projected or budgeted year.
We recommend, therefore, that an actual hospital cost inflation factor be built
into the LIl for that period.

We urge the Subcommittee to recommend a “hardship” exception for other
‘“unforeseen and uncontrollable” events which cause significant cost increases,

The concept of phasing-in new systems is Jaudable; however, in this instance
we would urge a faster period for Implementing Section 10. We believe this can
be done by requiring a uniform reporting system instead of a uniform accounting
system. This should save at least one full year in implementing the new payment
system. We are concerned about the fairness and costs of imposing a uniform
accounting system on a universe of hospitala which vary so in acope of services,
size, and sophistication in accounting departments. The benefits of such a system
may well be outweighed by the added costs and administrative problems.

CONTINUED EXPERIMENTATION

We believe that the performance-based relmbursement system outlined in 8.
3205 represents & major step in making Medicare and Medicaid more cost
eficient. However, it is essentially not a system of prospective rates. We believe
that if payments are to be closely related to actual coats, they should be made
on a predetermined haais. Therefore, although we favor the implementation of
the target rate scheme proposed in B. 83205, we recommend that the Becretary
be directed to engage in an intensive program of experimentation along prospec-
tive lines. Experimentation on a national basis involving several prospective rate
wethods is necessary to determine appropriate long range systems.

It is important to understand that because Medicare bhas not paid its fair
share of Institutional costs for providing services to program beneficiaries.
health facilities have been forced tn increare charges to non-government
patients. The inflationary impact of Medicare has been felt throughout the health
field. By changing the payment system to a predetermined rate, we can begin to
reduce the annual inflation rate, but the Medicare program must first acknowl-
edge its obligation to pay a fair rate for services remdered. There will, therefore,
be no federal budgetary savings in the initial periods of experimentation with
prospective rates. There should, however, be an immediate impact on infiation
rates In charges to non-government patients as well as long range cost contain-
ment for the Medicare program. -

75-503—TA oo
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An approach which we favor would be on in which the Secretary would con-
sider and approve or disapprove a number of prospective rate systems developed
by providers, thind party payors and other Interested parties subject to federal
guidelines. At least three or more of these payment methods should be made
avallable to hoxpitals, which would then make an annual selection.

When the Secretary determines that the number of hospitals choosing a par-
ticular payment method is not adequate enough to provide a sound hase for
evaluating that method, then the Secretary would withdraw it and allow the
electing houplitals to select another method within thirty days.

Any prospective rate method authorized by the Recretary should include at
least these hasic provisions:

(1) Financial incentives for eficiency of hoapital operations equal to the
potential difference between the prospective rate and the actual rate;

(2) Medicare and Medicald should pay their fair share of the total financial
roguirements to avold cross-subsidization of those costa by private patients; and
(3) Rubmtantial participation by hospitals in each prospective rate method.

In addition, any approved payment methods must take into account the hospl-
tal’s total corts of operation and approved capital expenditures, including the
conts of financing approved capitul factilty or services projects.

Finally, all paymment methods must include provisjon for a return on invest-
ment for non-profit hospitals, with the Secretary determining annually a rearon-
able rate after considering rates of return on Investment of comparable rink.

The concept of n predetermined rate for specific treatimments on a per diem or
per adminsion basis by diagnosix Is one example of the type of proxpective rate
system we belleve should be developed aud tested. Other examples luclude a
negotiated rute with a negotinted Infiation rate for the second and subsequent
years of the experiment : a negotinted discount from billed charges with a nego-
tiated Inflation rate for subrequent yenrs; a budget review process limited to
facilitier whose rater exceed a percentile of group charges or costs; and pay-
ment of ususl billed charges in return for an agreement by the facility to freeze
charges to all patients for a specified period of time.

One final note on the classification system as proposed in the bill. As long as
we are only concerned with routine operating costs us defined, classifying hos-
pitals merely by xize and type is sufficlent. However, looking ahead to the time
when the nveruge target rate includes anclllary srervices, the classification syx.
tem should then be revised to fuclude such factors as geographic location, patient
mix, and the age of the facllity, in order to more accurately reflect the differ-
ences among facilities within the varlous categories. The target rate should also
be determined on a per stay rather than a per diem basis.

RATE OF RETURN

We urge the Committee to amend the Medicare law to create a mechanism for
the nnnual determination of a reasonnble rate of return on investiment. The Medi-
care riate of return should be equal to invextments of comparable risk in other
fndustries.

An adequate rate of return {8 necessary for A number of reasons, most im-
portantly to: (1) protect the hospital’s financial integrity and maintain its
credit; (2) to reward investors at a level commensurate with the risk assumed
in making their investment ; and (3) to attract new capital for maintenance and
needed expansion.

In no other industry are income taxes not recognized as an operating expense
for purposex of cost based relmbursement or riute of return. The after-tax rate
or return In every year of the Medicare program has heen an annual average
rate of return on common equity of 4.49%. In marked contrast, during that sanie
period from 1968 to 1074, privately owned electric utilities have earned 12.07%
after taxes on commmon equity, or 273%% of the allowed Medicare return. Although
“reasonable cost” language in the Medicare Act I8 simlilar to the language of
the Interstate Commerce Act, the Federal Power Act and the Natural Gas Act,
only the latter three have consistently been construed to include normailzed
income taxes (both federal and state), for example, as a cost. By eliminating
taxes from the lst of reimburseable costs, the Department of HEW has made
the return on equity for investor-owned hospitals approximately 10% on a pre-
tax basis or an after-tax return of approximately 5%. This is in marked con-
trast to the average after-tax return on equity for all industry in the U.S. of
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14% in 1978. This Included an after-tax return of 14.1% in the service industry
and an after-tax return of 129% for public utilities.

Investor-owned hosplitals must make a fair return on Investment in order to
be viable, and if the federal government refusex to pay its fair share, this in-
creases the return necded from the private paticuts, in order to make the overall
return acceptable. This in, In effect, an indirect subsidy to the federal government
at the expeuse or private putients needing hospitalization. Buch cross-subsidiza-
tion represents not only a direct violation of the Medicare luw, but is a major
cause of infiation in the private sector of the health industry.

Only last month, {n a caxe filed in the U.N. Diatrict Court for the District of
Columbia, Humana of South Carolina, Inc, v. Mathews, Civil Action No. 75-0802,
the court ruled that the Secretury of HEW must establirh new guldelinen for the
determination of an appropriute rate of return on equity capital for investor-
owned hospitals participating in the Medicare program, Humaua contended that
the current formula of one and one-half timea the trust fund yield does not
relmburxe the reasonnble cost of providing services insofar as a return on equity
capital is such a coat and therefore, hospitals are forced to ralse the charges of
private paying patients, The court held that such cromsnbsidization directly
violates 42 U.N.C. §1300x(v) (1) (A), the law governiug the Medicare program.
The Court directed the SBecretary of HEW to make "a detalled study of the
various factors affecting the economics of the proprictary hospital Industry”
in order to enable the Necretary to determine the actual level of rvturn needed
to provide a reasonable return on equity and avold cross-subaidization,

The insue of rearonable and just rates of return has been addreased in a num-
ber of other importaut court cases. For example, in Smyth v. Amer (1808), the
Kupreme Court determined that, “The corporation may not be required to use
its property for the benefit of the public without receiving just compensation for
the services rendered by it.” The court decision then proceeds to set forth factors
which should be considered when determining a reasonable rate ; these factors all
revolve around the “fair value of the property belug used by it for the con-
venlence of the publie.”

The inclusion of federal income taxes as a recognized element of the cost of
service, aside from being addressed in principal in Smyth v. Ames, was specifi-
cally conceded in the Supreme court's ruling in PC v. Memphis Light, (las &
Water Division (1973) and in the case of FPC v, Unlled (las Pipe Line Company,
heard in 1067. In the lalter, the decislon stated in part that, “*One of (the Com-
minsion’s) statutory duties s to determine just and reasonable rates which
will be sufficient to permit the company to recover its costs of service and a
reasonable return on its investment . . . Normally included as cost of service is
a proper allowance for taxes, including federal incowme taxes.”

The Federal Power Commission, the Civil Aervnautics Board, the Federal
Maritime Commission, the Interstate Commerce Commission and the Federal
Communications Commission all recognize that federal income taxes represent
a proper service cost in determining a just and rensonable rate of return for a
public utility.

Although we are gratified to see that 8. 3203 attempts to correct this in-
equity by ralsing the allowance return to twice the rate on current hospital
insurance trust fund investments instead of the current 114 times. we believe
that thix is still insufficient. Section 12 would in effect increase the rate of return

-from 3% after taxes to 77 after taxes. That proposed increase would still fail to
make the rate of return equal to investments of comparable risk.

We scc three possible approaches to amending the Medicare law to improve
the current rate of return on investment :

(1) Provide for an annual determination by the Secretary of a return
equal to rates of return on investments in industries of comparable risk;
(2) Recognisze income taxes as an allowable cost of doing business, re-
imbursable under Title XVIII; and
l(l?l)lmm the current formula to at least three times the trust fund
yleld.

It would cost more than $8 billion in public funds to replace the beds built by
investor-owned hospitals. If these hospitals are allowed to earn a fair return
-on investment (enongh to encourage further investment), they will furnish a
considerable portion of the future money needed for new hospital construction,
thereby freeing public funds for other uses. .
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BUSINESS OCOSTS

Aside from the matter of income taxes, the present Medicare cost reimburse-
ment formula disallows other costs of dolng business as public companies, for
example, those involving stock maintenance, Investor-owned corporations, like
sil publicly owned companies incur certain regular and recurring expenses
related to legisiative and regulatory requirewments regarding publie disclosure
of the activities of these companien, as well an custs related to the maintenance
of ownership records. Included in these are the costs of filing registration state-
ments, legal fees, anderwriting discounts, printing costs, accounting fees, filing
fees, and cousolldating statements for S8EC purposes, costs of annual meetings
and mailing of proxies. These costs are treated us a charge against capital ; they
are not included in the equity base and do not earn a return, as well ax not
belng treated as reimbursgble expensen. This means that the providers' equity
is being reduced Inappropriately. From a review of the basic Medicare law
and regulations, we do not belleve that this was the intent of Congressy in
providing for a return on equity.

A challenge to the Department's refusal to allow stock maintenance costs as
reimbursable items under Medicare has been instituted In the U, 8. Court of
Clalms (AN I-Chanco, Inc. v, United Statcs of America),

We urge the Subcommittee to reconslder the current P'rovider Manual pro-
vision on stock maintenance costs, particularly in light of the fact that Investor.
owned corporations have no cuutrul over these legnlly required costs of doing
business.

Hospltals tulfill an absolute, necessary, anud vital functlon In serving the newls
of the public. The costs in terms of the facilities thewselves of fulfilling this
function are enormous and are even greater for juvestor-owned hospitals, which
must pay both state and federal income taxes, un well as property taxes. In
1074 alone, fuvestor-owned hospitals paid $125.8 wmillion in combined federal-state
income taxes, and $46.8 million In property taxes, Since the inception of Medicare
and Medieaid, the federal government has cousistently refused to recognize Its
share of these additional costs. We believe that numerous judicial precedents
as well an Title XVIII of the Boclal Becurity Act itself, dictate that this is
totally unjustified.

We urge, therefore, that the Committee mandate the relmbursement of “all
necessary and reasonnble expenses of a public corporation.”

CONVERSION ALLOWANCE

The Federation supports that provision of the bhill which encourages closxiug
or converting underutilized beds or services by including in the hospital reason-
able cost payment, reimbursement for costs associated with closure or conversion.
However, in the case of for-profit hospitals, only lucreased operating costs would
be recognized ; capital costs would be disallowed.

We believe that regardless of ownership, hospitals should have both their
capital and increased operating costs associated with closure or conversion
recognized. To differentiate on the basis of ownership raises serious constitutional
questions. If there are two hospitals located in a community—one non-profit, the
other Investor-owned—and the community belleves that the investor-owned fa-
cility should be closed or converted to another use, the provision as presently
stated provides no incentive for the investor-owned hosptal to acquiesce. After
all, no facllity can be expected to shut down and retire its debt without bemefit
of patient income. The guestion should be “What {s hest for the community ¥
Then all costa connected with closing or courverting the facility—regardiess of
ownership—should be recognised. -

This provision is essentially experimental, limiting transitional allowances to
only fifty hoapitals per year for the firat two years of operation. The Secretary
would review all recommendations forwarded by the Hoapital Transitional
Allowance Board; however, there would be no appeal of the Secretary’s final
decision. We recommend that when the program becomes more than experimental,
these decislons become subject to judicial review.

HOSPITAL BASEKD PHYSICIAN REIMBURSREMENT

Insofar as control of physician reimbursement is concerned, we can understand
the desire to discourage potential abuse or excessive payments by limiting the
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reimbursement for certain hospital based physicians. However, we bellerve that
the actual method of payment—be it fixed fee, or perceutage, lease, or direct
billing arrangements—should be left to the discretion of hospital management.
By restricting payments to a fixed fee, many rural areas might be unable to
attract the services of these specialists,

We would not, however, be opposed to screens being applied to the final reault
of the hospital physician negotiations using a technique similar to the 76th
percentile of the prevalling payment levels in the area,

Finally, there should be a “grandfather” clause covering all contracts made
prior to enactment of 8. 3203 Letween hospitals and hospital based specialists

HOSPITAL CORTRACTS

The Federation strenuously opposes Section 40 of the bill. This Section suthor-
izen the Becretary to review and give prior approval of all contracts involving
wmounts of $10,000 or more. In addition, reimbursement to contractors, consult-
auts, ete. at any level would not be recognized where payment was based on a
wreentage arrangement.
! 8ection 10 of the bill precludes the need for the kind of line-by-line budget
examination proposed in Section 40. Under the proposed target rate, the concern
is properly with the total costx, not with all the individual components that go
into that final fAigure. Hospltals are given incentives to come in under the target
rate, or at the very least wake sure that thelr per diem routine operating costa do
not exceed 1209 of the average rate determined for their calegury. This factor
in itself would serve to prohibit the negotiation of contracts that are excessive.

Furtherinore, empowering the Hecretary to give prior approval to all contracts
Involving $10,000 or more would create an administrative nightmare. The dally
aperation of a hospital could concelvably come to a hailt while the 8ecretary re-
views a mountain of contracts involving linens, dletary services, building main-
tenance, emergency room physiclans, therapy services, communication systems,
leares, security guards, management, etc.—the list is endless, Agaln, these in.
dividual components are all covered by the Bection 10 target rate, and should be
left to the discretion of the administrator and board governing the hospital,

COXCLUBION

In conclusion, we bellieve a thoughtful reassessmeut of the administration ot
the Medicare and Medicald program is in order. We are encouraged by the de-
velupment of the legislation prexently before this Committee, particularly in the
area of performance-based incentive reimbursement for hospitals.

Other legislation has been proposed or introduced to “reform” these programs,
but from a very narrow perspective : that of mere bottom line cost control. These
crude attempts seek to place flat, arbitrary Hmits on Institutional Medicare re-
imbursement, without any attempt to understand the causes of rising health
coxts, much less furnish providers with any constructive incentives to counter
this trend. The issue of quality of care, which goes hand in hand with a dis-
cussion of costa, {s totally ignored.

8. 3205 ia the result of a great deal of well-thought out labor on the part of the
Subcommittee Chairman, the Members, and the Committee staff. On its own it
may be considered a bill with a great deal of merit; compared to the arbitrary
cont control scheimes alluded to above, it is particularly commendable.

We do have certain objections to 8. 8205, as well as recommendations that may
be applied to those sections which we support. These have all been mentioned in
our testimony. Working from the solid base provided by this bill, we believe that
modifications may be made to improve the bill,

We commend the Commlittee for taking the lead In revitalizing and reforming
Titles XVIII and XIX of the 8ocial 8ecurity Act, and thank you for this oppor-
tunity to present our views, particularly in the area of performance-based in-
centive reimbursement for hospitals.

Other legislation has been proposed or introduced to “reform” these programs,
but from a very narrow perspective : that of mere bottom line cost control. These
crude attempts seck to place flat, arbitrary limits on institutional Medicare re-
imbursement, without any attempt to understand the causes of rising health
costs, much less furnish providers with any constructive incentives to counter
this trend. The iasue of quality of care, which goes hand in hand with a dis-
cussion of costs, is totally ignored. :
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8. 8206 i the result of a great deal of well-thought out labor on the part of
the Subcommittee Chalrman, the Members, and the Committee staff. On {ts own
it may be considered a bill with a great deal of merit ; compared to the arbitrary
cost control schemes alluded to above, it is particularly commendable.

We do have certain objections to 8. 3205, as well as recommendations that may
be applied to those sections which we support. These have all been mentioned in
our testimony. Working from the solid base provided by this bill, we belleve that
modifications may be made to improve the bill. -

We commend the Cominlittee for taking the lead in revitalizing and reforming
Titles XVIII and XINX of the Bocial Becurity Act, and thauk you for this oppor-
tunity to present our views,

SurPLEMENTAL REMARKS oF JouN A. Braprxy, Pit. D., PresioeNT, FEDERATION
or Auxaicax HosritaLs

Mr. Chairman, the experience of my company, American Medicorp., Ine,
demonstrates rather grapliically the undexirable consequences of requiring ad-
ministrative review of such contracts. Bullding on the expertise gained from
running its own 38 acute-care hospitals, American Medicorp has been active in
marketing these hospitul management xkills to others. The results have been
dramatic. At Braintree Hoxpital in Braintree, Massachusetts, the census at this
rehabilitation facility has doubled in the first six months of management, and
the total operuting cost per patient day has been reduced from $197 to $148. At
Saint Mary's Hoapital in Philadelphia, a non-profit facility owned by the Third
Order of the Risters of Rt. Francis, profesxional management techniques and
controls saved thin facility from an almost certain demise and moved it from
;! ql\::;;wr of a wmillion dollar annual deficit to an operating surplus of $100,000
n X

These contracts are complex and were the subject of extensive negotiation.
Coutracts of this type often require financial rubsidy by the manager, deferment
of fees until the hospital ix in sounder financial condition, and other provisons
which are highly subjective and tallored to the situation and would make the
administrative determination of reasonubleness virtually impossible. Moreover,
having to have such cantracts reviewed and approved in advance by the Secre-
tary would involve many months of delay and in the cases of both Braintree and
Kt. Mary's delay would have, in all likelihood, made it Impossible for them
to survive,

The adwinistrative nightmare of prior approval of literally thousands of
agreements ix a burenucratic burden that we feel should not be adopted. The cost

“elements resulting from thexe contractx are all covered hy the Section 10 target
rate, and their reasonablenexs and cost effectiveness will be controlled by the
proposed target rate relmbursement system.

[From the Wall Street Journal, Wednesday, July 21, 1078)

CaLLiNG voR Hrerp—More HosPITALR TURN ADMINISTRATION OVER TO OUTSILE
COMPANIER

THE 19 FIRMS IN FIELD OFFER MANAGERS AND CORT CUTS | IMPACT ON QUALITY CARE?
Moving Sutures to Tarzana

(By Janice C. 8impson)

I.as Veoas.—S8outhern Nevada Memorial Hospital was sick. Some of the
sRymptoms: N

Four administrators, four directors of nursing and 12 controllers had come .

and gone in eight years at the county-financed hoxpital.

Billing had fallen a year behind.

Occupancy had sunk to 6577 as doctors moved their patients to the city’s three
privately owned hospitals, which were better equipped and more smoothly run.

The hospital's casrh flow had turned so weak that nurses had to run out to
nearby drugstores to buy supplies.

.
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8ixty suppliers had refused to make deliveries until the hospital could settle
its overdue accounts.

Finally, last spring, the medical staff issued an ultimatum : Immprove conditions
at Memorial or we will walk out. Agreeing that the hopsital needed professioual
management, the Clark County Board of Commisgsioners, the hospital's governing
body, signed a $205,000-a-year contract for three years with Hyatt Medical Man-
agement Services Inc., of Encino, Calif.

BPECIALIST ARRIVE

Within days, 13 Hyatt people, including speclalists in billing, purchasing, public
relations, personuel, reimbursement procedures and housekeeping, arrived on the
scene. Within two weeks they identitied problems and made recommendations on
how to currect them, Then they showed the Memorlal staff how to put those sug-
gestlons into action. They also helped the hospital take advantage of varjous
cost-saving plans, such as bulk purchusing, that are avallable to Hyatt clients.

In less than three months, the horpital was back in the black. Morale was
ulp. aln‘lpplieu were cowing fn, bills were going out promptly and occupancy was
climbing.

A few years ago, Memorfal probably would have hired another hospital ad-
ministrator and hoped for the best. But Increased government regulation, the
development of third-party reimmbursewent systems such as Medicare and Medie-
ald, and the rising costs of hoxpital equipinent and employee salaries have made
the administrator's job too much for one person to handle,

“One hospital administrator can’t know everythiug about hospital management
- nor would he have the thue to do everything that would have to he done,” says
Ellsworth Taylor, a spokesuman for the Awmerican Hoxpital Asxociaton,

MORE BIOX CONTRACTS

For an increasing number of hospitals, an attractive alternative to the single
administrator I8 contract management—turning day-to-day supervision over to
hospital-management companies, which have sprung up over the last five years.
These companies own some hospitals and manage others,

About 130 U.R, hosplitals have signed contracts with such companies, accord-
ing to the Federation of American Hospitals, a group that represents propri-
etary, or for-profit, hospitals. Fees range between roughly 3% and K9, of the
hospital’'s gross revenues. However, more are belng negotiated for flat fees.

Most of the contract hospitals are small, with fewer htan 100 beds. But Me-
morial has 302, and the 300-bed Tulane University Hospital in Louislana has
signed on with a managewment company. 8o has New York City's 403-bed Flower
& Fifth Avenue Hospital, Hopsitals in France, Mexico, Panama and Saudi
Arabia have also signed contract with U.8, companies.

Hyatt Medical Management Services is part of Ilyatt Medical Enterpriess,
which is a subsildary of Hyutt Corp., known mainly for its hotels. The manage-
meut company is one of 19 such firms that sell modern businexs techniques and
coxt-raving services to hospitals with financial or administrative problems, The
bigger ones are Hospital Corp. of America, American Medicorp, Hospital Affil-
ates Inc. and Hyatt.

Most of the management companies are also chains of private, for-profit hos-
pitals. Their move into the contract management field worries some obrervers,
who question whether alsentee managers can be sensitlve to local needs;
whether the loyalty of the administrator, who Is often placed on the manage-
ment company's staff, will he compromised when he remembiers who isgues his
paycheck, and whether necessary but unprofitable rervices will be dropped for
the sake of balancing the hudget.

“There I8 the hazard of overemphasizing the purely financial in the hospital
at the racrifice of quality care,” cautions Richard Ktull, president of the Ameri-
can College of Hospital Administrators,

Donald Bigler. vice president of the board of directors at Victor Valley Hos-
pital in Victorville, Calif., agreea that contract management can concentrate too
heavily on money matters. “At our local level, we know the physicians, 8o our
decisions aren't determined by the purely.financial. But for an outsider, “the
business projections take priority.” he says. Victor Valley terminated a contract
with Hyatt when board members decided that the company's services, specifically
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those involved in pianning a hospital expansion program, weren't producing the
expected results,

The management companies insist, however, that hospitals can be businesslike
and provide quality care at the same time. They also point out that hospitals can
cancel contracts, as Victor Valley did, it they aren’t satisfled with the resulta.

Many health-care experts believe that the skills these companies can provide
outwelgh any disadvantages. Certainly the companies’ high salaries, plus the
promise of advancement, enable them to attract the kind of talent that most
«mall hospitals can't afford. “You can get a super finance guy if you've got 50
hoxpitals” paying his salary, says Montague Brown, a Duke Uni ‘ersity professor
of hospital administration.

A management company also can reduce hospitals’ costs by negotiating group
fnsurance rates for them, by dividing the cost of data-processing equipment among
them and by setting up bulk purchase contracts with suppliers, contracts thas
the companies say can save hospitals up to 309% on their orders.

Managers can also provide coordination between hospitals, For example, the
Hyatt Inveutory-control manager recently transferred $3,000 worth of sutures to
the Medical Center of Tarsana, near Los Angeles, from Eastwood Hosepital in
El Paso, Texas. The El Paso hospital had overordered.

Not all management companies are run by for-profit chains, Nonprofit groups
such as the Lutheran Hospitals and Homes Society in North Dakota offer similar
rervices. The Lutheran Soclety was founded in the 10808 when a small group of
nonprofit hospitals in North Dakota, each unable to afford the expertise it needed,
banded together and shared the costs. The administrator flew his own plane
from hospital to hospital.

Typically, the nonprofit groups don't advertise. The profit-making chains, on
the other hand, advertise and recruit customers with what one client calis “a
hell of a salespitch.”

These chains got into the health-care business back in the 19608 when Medicare
and Medicald brought new dollars into the industry and made owning and oper-
ating hospitals look like a good investment. The chains acquired hospitals owned
by small groups, usually doctors who were eager to exchange the problems of
running a hospital for the pleasure of practicing medicine, and they built their
owhn,

ACTIVITY CURTAILED

High Interest rates in the early 1970s curtailed construction activity, however,
and “most of the acquisitions that were to be had, were had,” says a spokesman
for the Federation of American Hospitals, The companies began looking into the
possibility of contract management and decided they liked the idea. Fulfilling a
contract, they reasoned, wouldn't involve large capital outlays, as bullding or
buying a hospital did, so profits could start flowing faster—usually in under a
year, they figured, and they figured right.

Hyatt Medical Enterprises’ contribution to Hyatt Corp. earnings has increased
steadlly in recent years. For the fiscal year ended Jan. 81, 1076, it contributed
£1.4 milllon, or 17 cents a share, on revenues of $38 million, greatly helping cor-
porate earnings that sagged because of poor hotel occupancy In 1875.

Today, Hyatt Medical Enterprises employs 60 full-time professionals in the
health-care fleld who work directly with their counterparts at the client hos-
pitals. It own six hospitals and manages 18 others. The flagship of the managed
hospitals is Las Vegas' Memorial.

Hyatt was helped at Memorial by the creation of a new board of trustees with
greater powers than its predecessor—one of its first moves was to hire Hyatt—
and by a $1 mlillion bank loan that quieted angry suppliers. But most of the
people who have been closely involved with the hospital agree with Ann Valder,
director of public relations, who says, “If you don't have the administration
and the know-how, you're still going to bumble.” They credit Hyatt with prevent-
ing the bumbling. E

Confidence In Hyatt wasn't always that strong. Dahl Gardner, assistant ad-
ministrator, was frightened at first about his own job security and the hoepl-
tal's future. “I thought, when they came, ‘Oh, my God, they're going to go for
the buck,’” he recalls. Now he says that while Memorial is more eficient and
burinesslike, “every decision doesn't revolve around the cost ratlo.”
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A NEW ADMINISTRATOR

When Hyatt takes over management of a hospital, it efther keeps the old
administrator, names one of its own people to the poust or brings in an admin-
fstrator from elsewhere. In the case of Memorial, it took the third course: It
brought in George Hless, an experienced administrator, from the Cedars-Sinal
Medical Center in Los Angeles. Mr. Rlesz says he probably wouldn't have taken
the Memorial job if there hadn't been a management team backing him up.
(His salary, about $45,000 a year, which Hyatt pays out of its contract fee,
would have priced him out of Memorlal's range anyway.)

Mr. Riess concedes that because of the presence of the Hyatt team, “in many
wuys 1 feel that I'm not chief executive officer.” But he adda that there are
benefits for an administrator in contract management: The Hyatt team can
spot trouble early; it affords Mr. RRiess the leisure of concentrating on specific
problems rather than trying to solve everything at once, and it increases his
influence with the board of trustees. One trustee says, “He doesn't have to fear
what he says to the board because Hyatt will take care of him. It makes him
a lot more inclsive and effective."

Alded by Hyatt reports and recommendations, Mr. Riess raised Memorial
wages ahout 9¢% but renegotiated lower pay scales with hospital-based physi-
clans such as pathologists and ancsthesiologists. He raised dally room rates an
average of $10, He enlarged the rehabilitation center, which had had a walting
list, to 28 beds from 12,

A new countroller, also recruited by Hyatt but not on its payroll, organized
a billing system under which late payers were contacted within 30 days of the
due date, and he developed procedures for getting Medicaid and Medicare fundsx
due the hospital. Memorial also went on the Hyatt bulk purchasing plan, and
ita warehouse inventories were put on the company's computer system so that
orders could he placed in advance of need.

As Memorial settles into its new routine, the Hyatt prople rpend leas time
at the hospital, although they still make regular visita. The Memorial staff
doesn’t seem Inhibited by their presence. “They've learned the secret of being
unobtrusive,” one doctor says. “They're just there when you need them.”

Senator TaLMapce. Next we will hear from Mr. Jeffery Cohelan.

STATEMENT OF JEFFERY COHELAN, EXECUTIVE DIRECTOR,
GROUP HEALTH ASSOCIATION OF AMERICA, INC.

Mr, Coneran, Mr. Chairman, I will make my brief statement and
then 1 will be followed by Mr. James Lane, counsel for the Kaiser
Foundation Health Plan. We are both accompanied by Mr. Gibson
Kingren, vice president of the Kaiser Foundation Health Plan, Inc.
After our statements, we will be pleased to respond to questions.

Mr. Chairman, members of the committee, my name is Jeffery
Cohelan and I am executive director of the Group Health Associa-
tion of America. GHAA is an association representing the major
prepaid group practice plans and health maintenance organizations
in the Nation. My statement this morning deals in the main with
section 41 of S. 3205 and with the treatment of HMO’s generally
under medicaid and medicare.

Mr. Chairman. you, the members of this committee, and your able
stafl are to be commended for its surveillance of the medicare and
medicaid programs. S. 3208 represents your second effort to bring
these massive programs under prudent management in order to as-
sure decent health care to the eldery and the poor. Your work in se-
curing passage of Public Law 92-603 and in the drafting of the
geresent amendments will go far in assuring that these programs will

administered in a manner which people have a right to expect of
their Government. We support and congratulate you, Mr, Chairman.
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Our main concern in S. 3205 is with section 41, which sets forth
three general criteria for payments under medicaid to health main-
tenance organizations, First, such HMO's must meet the definitional
m«*uirements of section 1876 of the act. Second, the HMO is required
to have an enrolled population at least half of which is nonmedicaid
or medicare except for certain geographic areas with high medicaid-
medicare ‘l)opulntions. Third, the reimbursement mechanism must bs
substantially similar to those required by section 18786,

Mr. Chairman and members of the committee, we oppose the third
requirement and urge amendment of medicare and medicaid to pro-
vide a fairer reimbursement to HMO's,

HMO's are now the subject of a developmental program passed by
the Congress in 1973 as a result of the experience of the proven ca-
pability of prepaid group practice plans to provide high quality com-
yrehensive health care with a great degree of economic efficiency.

he thrust of the (lovolnpmontah)rogrum is to introduce ITMQO’s on
a broad seale as a competitive alternative to the fee-for-service sys-
tem, which will serve in an appreciable measure to make medical care
delivery more eflicient tlnoug{] the operation of marketplace forces.

The health maintenance organization accomplishes these desirable
results through a system of fixed prepayment on a capitation basis
which obligates the HMO to ren(;er comprehensive care on a risk
basis. With risk and through varvied arrangements with the providers
of care. the JIMO has a natural incentive to operate economically
and efficiently as well as render high quality care. Failure in cither
of these regards will either financially burden the HMO or lead to
a loss of enrollees or both.

It is ironic that neither medicare nor the proposed medicaid amend-
ment fully recognize these inherent HMO principles. Even though
section 1876 does permit prepayment, the HMO must share the sav-
ings with the government.

We sympathize with the committee’s desire to prevent the abuse
and allo;_rt'(li fraud practiced by a few unscrupulous medicaid entre-
!;rcnours in Californin—my State—and other regions of the country.

‘hese cases have been the subject of several investigations by the
Congress, the GAO and local agencies. The findings were shocking
not only because of the misuse of a federal program but also because
of the hardships they cause the poor beneficiaries,

Senator Tarmance. Your full statement will be inserted in the
record. Proceed to summarize.

Mr. Conerax. Surely these abuses must be stopped. We believe this
committee, through enactment of the fraud and abuse provisions of
S. 3205 as well as the first two provisions of section 41, will control
them. Fraud will be treated as a felony. Medicaid contracts on a capi-
" tation basis may only be with HMQO', who are subject to Federal
regulation and mandate, and IIMO’s themselves will have an enroll-
ment at least half of which is drawn from the nonmedicaid/medicare
sectors. A “medicaid entrepreneur” will find it virtually impossibe
to operate with these new restrictions.

By comparison, these abuses are but a small percentage of the major
problem, and it suggests that we really need some kind of competitive
~ mechanism in the health care delivery system. Surely these practices
must be stopped. -
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But we see neither the need nor logic for applying a reimbursement
formula which does not fairly and equitably reimburse an HMO on
the same prospective basis as it receives reimbursement for its other
members. The reimbursement formula should be based on similar
‘costs for medicare-medicaid services in the fee-for-service community
with appropriate actuarial adjustments.. Savings achieved by the
HMO should be used by the HMO in providing additional benefits
to the medicare-medicaid member. In this way, the member will be
afforded the full advantage of HMO membership on the same basis
as any other member. The Government in turn will have afforded the
same or & fuller range of benefits than those provided in the statutes
with no additional cost to it.

Mr. Chairman and members of the committee, passage of the HMQ
Act in 1973 amounted to a congressional ratification of the successful
operation of prepaid direct delivery health systems where and when
they have been tried. Indeed, most of the sponsors of the various
national health insurance proposals have included the HMO alterna-
tive in their proposals. We believe this to be an expression of confi-
dence in our system and its worth as part of health care delivery in
the United States.

We ask that the medicare and medicaid programs share that confi-
dence. An cquitable reimbursement and sound HHMO management
with appropriate Federal oversight will indeed guarantee these results.

Thank you.

Senator Tarstanae. Thank vou, Mr. Cohelan. )

Senator Taryanae. Mr. Lane. you may summarize your statement
and it will be inserted in the record.

STATEMENT OF JAMES A. LANE, COUNSEL. KAISER FOUNDATION
HEALTH PLAN, INC.

Mr. Laxe. My name is James Lane. I am counsel for Kaiser Foun-
dation Health Plan. As an introduction, I would say that our program
now serves over 3 million members in 6 States throughout the coun-
try. We have over 125.000 medicare members and over 20,000 members
receiving services under 19 prepaid contracts.

The purpose of my presentation is to discuss how S. 3205 will affect
hospital-based prepaidp group practice programs and to suggest appro-
priate amendments. The bill proposes substantial changes in the
medicare and medicaid programs. Many of them, innovative but un-
tried, merit careful study and consideration. Some would make signifi-
cant improvements in the programs and should be enacted. However,
others appear to offer little to the solution and should be deleted.

A major thrust of the bill is cost containment. Our program is dedi-
cated to the effective, efficient delivery of health care services along
with other prepaid group practice programs in the country.

We believe Congress should amend the law so that such programs
have an opportunity to provide services and receive payment for them
in a manner that emphasizes their basic strengths. For too long such
programs have been forced, to the disadvantage of their members,
to participate in medicare and medicaid under rules designed for fee-
for-service providers.
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T would like to make four basic points about the bill; the first as
to the hospital reimbursement proposal. These criteria are to be added
to the existing cost determining provisions and will result in a cap on
allowable costs. A hospital may receive an equal to or more or less
than its actual operating costs, depending upon its “adjusted per diem
payment rate for routine operating costs.”

However, the amount received may have no relation to what the
hospital’s cost should be because it will be determined in an arbitrary
manner. There is no reason to believe that the routine operating costs
of any hospital should be the same as the average routine operating
costs of all hospitals within its classification.

A more certain relationship exists between the intensity of care
provided and routine operating costs. There is little doubt that the
more serious cases a hospital has, the more its routine operating costs
will be. This fact presents a serious problem for hospital-based pre-
paid group lprograms. Such programs generally have hospital utiliza-
tion rate—that is, hospital days per 1,000 persons—that are approxi-
mately one-half those of the traditional fee-for-service system. This
is because only persons actually requiring hospital care are hospital-
ized and they are kept only as long as necessary. This results in more
intensive cases and thus higher costs per day, but not higher costs
overall. Therefore, hospitals of such programs may be unfairly penal-
ized by the proposed system unless t{m provision relating to intensity
of care provides an adequate adjustment. and we commend the com-
mittee for placing such a provision in the bill.

However, since the Social Security Administration has been at-
tempting unsuccessfully for several years to devise an intensity factor
for use 1n reimbursing hospitals for routine costs, we are apprehensive
sbout the ability to develop a satisfactory approach to quantification
of this factor.

In addition, we think three changes are necessary in the formula.
First, we believe there should be a classification for HMO-bascd
hospitals. These hospitals, as the chairman indicated, are similarly
situated and should be compared with each other and not request
fee-for-service hospitals.

Second, the hospital wage rate adjustment which is in the bill is
a commendable feature of the bill, but is only allowed for 1 vear..
It should be made a permanent feature of the bill and not limited.

Third, the system should be ranged in to take true prospective
payment system instead of a retrospective system, which it is at the
present time.

Section 41 of S. 3205 would amend title 19 to provide that prepaid
programs under medicaid must be paid substantially in the same
Km;).ner as provided for under section 1876 of the Social Security

c

As you undoubtedly know, this section should be deleted from the
bill. Even though section 1876 was enacted in October 1972, it has
not been implemented. It is untried and unproven.

On the_ other hand, a number of States have successfully imple-
mented title 19 prepaid programs. None of these programs uses the
section 1876 method of payment. Requiring States to apply section
1876 ta title 19 contracts probably will result in the elimination of
most prepaid programs under medicaid.-
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So that section may result in the termination of many prepaid
programs under title 19 throughout the country because there 1s no
section 2 at this time. )

Since if you are going to tie hospital reimbursement of our hospitals
to the fee-for-service system, we feel that will be a disadvantage.
We request that section 1876 be modified.

Senator TaLmapex. Mz Lane, I hate to interrupt you, but your 10
minutes have expired.

As a point of information, our data on the 10-percent sample of
all hospitals covered under medicare, it seems to show that 1f the
hospital reimbursement system in our bill were in effect, there would
be no correlation between the hospital’s avers(tlge length of stay and
whether or not it would be penalized or rewarded.

Nevertheless, if it appears that this might be a problem, we would
be pleased to work with your organization and attempt to develop it.
T suggest you stay in touch with our staff on the development in the
legislative process.

Senator Curtis.

Senator Curtis. I would like to ask you a question. I think it will
help us to understand the problem if you would tell us what types of
abuses are taking I})lgce.

Mr. Conzran. Unfortunately, the areas in which the abuses oc-
curred within my State of California, as you no doubt know and
those organizations are not eligible for membership in my organiza-
tion and never have been.

Senator Cortis. Don’t give any names, but tell us what type of an
abuse exists, .

Mr. Coreran. I am just unable to do so because I am not familiar
with the organizations. I only know about the newspaper accounts.

Maybe Mr. Lane can comment on it.

Mr, Lane. Most of the abuses in medicaid programs in California
were associated——

Senator Curris. The man referred to HMO.

Mr. Laxe. Yes. In California the) are called prepaid health plans,
and they are not HMO’s under the Federal act, and most of the
abuses reported in the press related to solicitation-and there were
allegations, many of which were proven, that they were using
unethical solicitation methods to gain medicaid memgers. They go
door-to-door. They dress in white coats. They claim they are social
workers or physicians and try to sign individuals up on that basis.

Most of those abuses have been stopped at this time.

Senator TaLmapck. Senator Curtis, in further answer to that in-
quiry, Senator Nunn, my colleague from Georgia, will be the first
witness Thursday, July 29, and I understand the standing investi-
gation committee of the Committes on Government Operations—he
has been acting chairman during this year—will have substantial
light to throw on the question you asked.

Senator Curris. The only ones you know about are those relating
to soliciting members. Are there any abuseg after thev get them?

Mr. LanNe. There have been allegations and I believe some sub-
stantiation of lack of adequate care: not being open at the times
promised to the State, not having the physicians and other individuals
available at the time promised and not having the proper finances.
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Senator Corris. What type of individual organizations sponsor
these groups? Are they individual hospitals or a group of doctors?
Who sponsors them ¢ . )

Mr. Lane. Well, one of the problems in dealing with them are
sponsored by all sorts of organizations. For example, our organiza-
tion has such a contract and it has never been placed in question.
They are also sponsored by county foundations, and those have never
been placed in gerious question. The ones that are generally placed in
question are what you might call entrepreneurial models or broker
models in which an indivi(ﬁml enters into a contract with a State and
then enters into contracts with individual physicians and hos{nta]s
and tries to put a package together and often does not fulfill his
promises.

Senator CvrTia. Are they receiving any Federal funds?

Mr. Laxe. I am not sure whether they are or not, but not to my
knowledge. .

Senator Crrris. Not to your knowledge ¢t

Mr. Laxr. Well, some prepaid healtgneplans receive Federal funds,
but T am not sure the ones that are accused have funds.

Avre you talking about the Federal development funds?

Senator Tanmabce. Senator Nunn says they are.

Mr. Laxe. The whole purpose of the prepaid health care in Cali-
fornia was to service health care recipients. But T don’t believa they
have HMO developments, the ones that are being accused of abuses.

Senator CurTis, Did they exist before the Federal act?

My, Laxe. Some of them did. Our program has been in existence
over 30 vears. Many others have been in existence for a substantial
length of time. The ones that are generally accused of abuses came
into existence ae a result of the Medical Reform Act of 1972 and they
sprang up and were sponsored by the State government and the basic

overnment is that the State government did not fulfill its responsi-
ility to release the Federal.

Senator Curris. The problem should be met by the State
government ¢

Mr. Laxe. The State government is moving to meet the problem
and has solved substantial portions of it. There are now substantially
fewer such ngrams in California than there were in the heyday,
and most of the ones that have gone out of business were in bad
operators.

Senator Crrris. Do you need any more Federal legislation in order
to clean up these organizations in California {

Mr. L.axe, In my opinion, you don’t. What you really need is some
good administrators in the California system, and they are working
towards getting some. It is not that easy to do.

Senator Curtis. Are they Federal officers ?

Mr. LaxE. No; they are State officials.

. Mr. Conrrax. Senator, I would like to make one comment. I think
it is very important that they make a distinction between these kinds
of entities and the kinds of entities that are eligible for membershi
in the Group Hospital Association of America or those that qualify
under the acting 93233.
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As a matter of fact, there are mandated requirements. There. are
some amendments {)ending, but even there in order to be a qualified
program they would have to meet certain standards.

Senator Curtis. What do they spend the funds for?

Mr. Conrran. The funds that are in the bill for planning and for
development.

Senator Curtis. No; not in this bill. T mean under the current law
the HMO's that you are referring to that are geting Federal funds;
what are those funds fort

Mr. Conrran. Under the Social Security Act or under the HMO?

Senator Curris. Anything that the HMO’s get as organizations;
what are those funds fort

Mr. ConeraN. Those funds are for development and for planning—
planning development. There are some loans and grants in the pro-
gram and then there are some funds for early operations.

Senator Curris. Now what is planning? Is that synonymous with
promotion ¢

Mr. Courran. Well, it is to determine whether or not it is a feasible
and viable program because as you know, Senator, these are very
complicated systems and require a great deal of capital financing in
order to launch.

Senator Curris, How much of the spending on that ?

Mr. Conrras. I think the bill has in it about——

Senator Curmis. I am talking about the current situation,

Mr. Conrran. The amounts that have been spent in the current
budget, there are $26 million for the HMO general program.

Senator Curris. That includes planning ¢

Mr. Coneran. That includes everything. In fact. it is underfunded.
We asked before one of the committees of the Congress that the
{)!'ltl)vi(le $50 million, but there were $26 million in the labor HEY
nll.

Senator Curtis. Aren’t some of your best plans those that existed
before this?

Mr. Coneran. Yes, sir, that is correct. And those are the plans that
we represent.

Senator Crrris. And they are not sharing this money ?

Mr. Coursax. They are all going to qualify under the Federal act,
Senator, and this is & private—no, they are not sharing in any money,
that is correct. They organized before the program. ;

Scnator Curris. GGetting along without its)

Mr. Conrran. They were able to finance their programs independ-
ently of Federal money, with one or two exceptions. There was some
money for Hill-Burton Hospital development, but even there I think
there was only one instance where the Kaiser Foundation Health Plan
took advantage of those prome& '

I want to say now, as the executive director of my organization,
Kaiser is our largest member. We represent many others throughout
the country. Many of our other organizations did in fact benefit by
some of the Federal programs in the hospital area and some in the
HMO program.

Senator CurTis. That is all, Mr. Chairman.
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Senator TaLmapce. Thank you very much. We appreciate your
contribution, gentlemen.
[ The prepared statement of Mr. Lane follows:]

S8tarEMENT oF Kaitsem Fouxoatiox Heantn P’Lax, Ixc
BUMMARY

Mr. James A. Lane presented the following statement regarding 8. 3205 on
Iwhalf of Kalser Foundation Health Plan, Inc., the largest comprehensive group
practice prepayent program in the United States.

(1) The proposed systemn for setting hoapital rates for ‘routine operating
costs” would result in arbitrarily established rates. Some hospitals will be
unfairly rewarded by such a system while others will be unfairly penalized.
It is probable that hospitals which are essential components of hospital-based
prepaid group practice programs and primarily serve their members will be
unfairly penalized despite the fact that studies indicate that such hospitals and
programs are aaving Medicare substantial sums,

(2) Prepald programs under Medicaid should not be required to be reimbursed
pursuant to the untried provisions of 8ectlon 1876 which have not been imple-
mented even though it is nearly four years since the section was enacted.

(8) 8. 8208 should include amendments to Section 1870 that provide for fixed
payments which are prospectively determined and give an HMO the option of
assuming all the losses or savings of the program or sharing them with Medicare.

(4) 8. 3205 should include amendments to Title 19 that require states to under-
take good faith efforts to enter into contracts with prepald programs and pre-
clude states from imposing additional or conflicting conditions of participation
upon qualified HMOs,

(3) 8. 8205 should include amendments to Section 122 that eliminate IIMOs
from the section and thus treat HMO providers in the samne manner as other
providers.

STATEMENT

Mr. Chairman and Members of the Committee: I am James A. J.ane, Counsel
for Kaiser Foundation Health Plan.

INTRODUCTION

Kaiser Foundation Health Plan, Kaiser Foundation Hospitals, and six inde-
pendent Permanente Medical Groups comprise the Kalser-Permanente Medical
Care Program. It is an economically self-sustaining, organized health care de-
Jivery system that provides prepaid health services on a direct-service basis to
over 3,000,000 members in ornia, Oregon, Washington, Hawali, Ohlo, and
Colorado. All members join voluntarily and remain members by choice. They
recelve covered services from 25 hospitals, 68 outpatient facilitles and more
than 8,000 contracting physicians.

The Kaiser-Permanente Program is the largest group practice prepayment
plan in the United States. As an organized system of health care delivery, the
I'rogram accepts responsibility for organizing and providing direct health care
rervices. The Program has pioneered many features that Congress sought to
encourage by enactment of the Health Maintenance Organization Act of 1973,
such as comprehensive services, an organized system of peer review, cost con-
trol, and dual or muitiple choice of health benefits plans for employees.

Our Program has over 125,000 Medicare members. The Program provides
services to over 20,000 Medicaid recipients under Title 19 prepaid contracts
with four states. In addition, the Permanente Medical Groups and Kalser
Foundation Hospitals provide health care on a fee-for-service basis to non-
members who are Medicare beneficiaries and Medicald recipients.

The purpose of this statement is to discuss how 8. 3205 will affect hospital-
hased prepald group practice programs and to suggest appropriate amend-
ments. The bill proposes substantial changes in the Medicare and Medicaid
programs. Many of them, innovative but untried, merit careful study and con-
sideration. Some would make significant improvements in the programs and
should be enacted. However, others appear to contribute littie to the solution of
existing problems and should be deleted. -



1556

A major thrust of the bill is cost containment. We appreciate the Congres-
slonal concern with rising health care costs which have increased significantly
Medicare and Medicald budgets. Our Program is dedicated to the effective,
efficient delivery of health care services along with other prepald group practice
programs in the country. We believe Congress should amend the law so that
such prograins have an opportunity to provide services and recelve payment for
them in a manner that emphasizes their basic strengths. For too long, such
prograins have been forced to the disadvantage of their members to participate
in Medicare and Medicald under rules designed for fee-for-service providers.

Congress has established a national policy of encouraging the development and
growth of health maintenance organizations in order to make themn available
to perrons throughout the country. Even where HMOs exist, they may not be
avallable to Medicare and Medicald beneficiaries. The amendments we are
recommending would improve this situation and should be adopted.

BUMMARY OF MAJOR POINTS

This presentation emphasizes the following points:

(1) The proposed system for setting hospital rates for “routine operating
costs” would result In arbitrarily established rates. Some hospitals will be
unfalirly rewarded by such a systemn while others will be unfairly penalized. It
is probable that hospitals which are essential components of hospital-based pre-
paid group practice programs and primarily serve thelr members will be un.
fairly penalized despite the fact that studies indicate that such hospitals and
programs are saving Medicare substantial sums,

(2) Prepaid programs under Medicalid should not be required to be reim.
hurred pursuant to the untried provisions of Section 1876 which have not been
implemented even though It Is nearly four years since the section was enacted.

(3) 8. 3205 should include amendments to Section 1876 that provide for fixed
payments which are prospectively determined and given an HMO the option
gf e(n;‘ssumlnz all the losses or savings of the program or sharing them with

fedlcare,

(4) 8. 3205 should include amendments to Title 19 that require states to
undertake good faith efforts to enter into contracts with prepald prugrams and
preclude states fronr Inposing additional or conflicting conditions of participa-
tion upon qualified HMOs,

(5) S. 8205 should include amendments to Section 1122 that eliminate HMOs
from the section and thus treat HMO providers in the same manner as other
providers.

THE HOSPITAL REIM BURSEMENT PROPOSAL

8. 3205 proposed additional criteria for determining the reasonable cost of
hospital services. These criteria are to be added to the existing cost determining
provisions and will resuit in a cap on allowable costs for ‘‘routine operating
costs.” A hoapital may recelve an amount either eqial to, or more or less than
its actual routine operating costs, depending upon its ‘adjusted per diem pay-
ment rate for routine operating costs’. However, the amount received may have
no relation to what the hosplital's costs should be because it will be determined
in an arbitrary manner. There is no reason to believe that the routine operating
costs of any hospital should be the same as the average routine operating costs
of all horpitals within its classification.

In addition, the bed classifications are obviously arbitrary and to the extent
that bed size is relevant in determining routine operating costs, some hospitais
may receive inadequate payment merely because of the number of beds they
have. However, the relationship between bed size and routine operating costs is
questionable. -

A more certain relationship exists between the intensity of care provided and
routine operating costs. There s little doubt that the more serious cases a hos-
pital has, the more its routine operating costs will be. This fact presents a seri-
ous problem for hospital-based prepaid group practice prograins such as ours.
Such programs generally have hospital utilization rate (1.e., hospital days per
thousand persons) that are approximately one-half those of the traditional fee-
for-service system. This is because only persons actually requiring hospital care
are hospitalized and they are kept only a8 long as necessary. This results in more
intensive cases and thus higher costs per day. Therefore, hospitals of such pro-
grams may be unfairly penalized by the proposed system unless the provision

15-502—76——11
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relating to intensity of care provides an adequate adjustinent. Since the Social
Security Administrative has been attempting unsucces=fully for several years to
devise an intensity factor for use in reimbursing hospitals for routine costs, we
are apprehensive about the ability to develop a satisfactory approach to quan-
tification of this factor.

On the other hand, hospitals which have less lntmae cares and longer length
of stays will probubly be rewarded by the bonus provision tn the bill, It is ironic
that a proposal to contain custs will probably peualize programs that have done
the most to contain total hospital costs while potentially rewarding hospitals that
have done little to contain such corts,

Nevertheless, most approaches to limiting hospital payments under Medicare
and Medicaid will create similar problems and it is likely that any system pro-
posed will contain arbitrary features which result in serious Inequities. If
thix committee decides to propose a system to limit haspital panyments under
Medicare and Medieaid, the proposal in 8. 3205 should be fmproved by amend-
ments which will be discussed later,

PAYMENTS UNDER MEDICAID PRLEPAID PROGRAMS

Secton 41 of 8. 3205 would amend Title 1) to provide that prepald programs
under Medicaid must be pafd in substantially the same manner as provided for
under Bection 1876 of the Socinl Security Act. This section should be deleted from
the bill, Even though Rection 1876 was enacted in October, 1972, it has not been
fmplemented. It is untried and unproven. On the other hand, a number of states
have successfully implemented Title 10 prepald programs. None of these pro-
grams uses the Section 1876 method of payment. Requiring states to apply
Nectton 1876 to Title 19 contracts probably will result in the elimination of most
prepaid programs under Medicald. Thix is an inappropirate method of con-
trolling abuses. Qualified HMOs should lLe avalluble as a choice to Medicaid
recipients,

PAYMENTS UNDER MEDICARE TO MMOS

At the present time, prepaid group practice programs have only limited op-
portunitivs to participate in Medicare and Medicald on a prepald basis. For
example, In our Program, the hospital services we provide under Part A are not
paid for on a prepaid basis and only three of our six Reglons have been able to
ncgotiate prepald contracts with four state Medicaid programs. We belleve that
Coungress should take steps to enable HMOs to participate on a fair and equal
basis in the Medicare and Medlicaid programs in a amnner consistent with their
baxic method of operution.

We recommend that Section 1876 be amended to provide that the per capita
payments be established prospectively, =0 that an HMO will be able to determine
the resources available to provide care. Under the present section, the amount of
payment will not be known until two or three years after the care is provided !

‘The amount of payment should be based upon the estimated costs of services
from non-HMO physicians and providers in the area adjusted for age, sex and
Medicare disability status. The present section also requires an adjustment for
institutional status and the difficulty in determining such an adjustment is one
of the reasons the section has not been lmnplemented. Age, sex and Medicare dis-
abllity status are major determinants of utilization and adjustments for them
are readily determined. The bill could provide for a study of other factors (e.g.,
institutionalization) which could be added as adjustments when they can be
readily determined.

The section should be further amended to provide that an IIMO that assumes
all the risks of providing care to Medicare beneficiaries should receive all the
savings from its efliclencies. Under the existing section risk basis IIMOs are
required to assume all the risks of providing care plus an uncertain payment
level, but any savings must be shared equally with Medicare. This is obviously
unfair.

In addition, we recommend an amendment to Section 1876 to permit JIMOs to
share equally in both the losses and the savings of their operation with Medicare.

MO PARTICIPATION UNDER MEDICAID

We recommend that Title 19 be amended to provide that states must under-
take good faith efforts to enter into prepaid contracts with HMOs and to prohibit
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states from imposing additional or conflicting requirements for participation
upon HMOs qu;’gﬂ;{ under the Health Maintenance Organization Act of 1973.

Congres has established a national policy of encouraging the development and
growth of HMOs. One of the means of accomplishing this vhjective is the require-
ment of the HMO Act that most employers must offer qualified HMOs to thelr
employees. \We belleve that offering qualified HMOs to reciplents of Medicaid
programs would bhe consistent with and would further that national policy.

In addition, states should be precluded from lmpesing additional requirements
upon qualified HIMOs. The HMO Act has established national standardx for
HMOs and those meeting the standards should not be confronted with additional

and conflicting state requirements.
HMO CAPITAL EXPENDITURES

Rection 1122 of the Soclal KRecurity Act should be amended to remove 11MOs
as such from its coverage. It would coutinue to cover health facilities owned by
or associated with HMOs, but not their capital expenditures for ambulatory
facilities or non-health care construction such as parking lots or administrative
bulldings. Section 1122 discriminates aganst HMOs8 because it does not cover
unorganized ambulatory facilities or the non-health care construction of other
types of organizations.

The Benate version of the HMO Amendments removes HMOs from the certifi-
cdte of need provision of P.L. 63-641. Section 1122 ghould be modified in the xame
manuner 80 that the two provisions are consistent.

S8PECIFIC PROVISIONS OF 8. 3203

1. P. 15, liner 5-23.—8tater would be required to report on utilization of serv-
fcex under the State Medicaid program. This requirement should be expanded to
include a report on prepald Medicald programs with IIMO participation and
utilization rhown separately for group practice and individnal practice plans.

2, P. 22, lincr 3-23.—The Recretary would be required to report to Congress on
the statun of state Medicald programs. This requirement should be expanded to
include a report on prepaid Medicald programs from the information provided
by the states.

3. P. 26, lines 20-25; p. 27, lines 1-2.—We are in favor of this provision which
would require the Recretary to afford interested parties the opportunity to com-
ment on major policy guidelines hefore they are adopted.

4. P. 29, lines 12-24—We recommend that a fourth classification be added to
this subsection : “Hospitais which provide the preponderunce of their services to
members of hospital-based prepald group practice programs.” Ruch hospitals
generally differ from fee-for-service hospitals in case mixes and other character-
istica. 1€ a separate classification is not established for them, it is prohable that
they will be treated unfairly by the proposed system.

5. P. 30, linca 6-15.—This paragraph defines “routine operating costs” by ex-
clusion. We recommend that this definition be retained, but that the term also be
defined affirmatively. In addition to the exclusions, the paragraph should include :
“costs for regular room, dietary and nursing services, minor medical and surgical
supplies, and the use of equipment and facilities for which a separate charge I8
not customarily made.”

8. P. 32, lincs 8-25; p. 33, lincs 1-9.—This provision requires an adjustment in
the personnel component of routine operating costs for differences in wage levels
in different arcas. It also allows the use of the wage level for hospital employees
it it is significantly higher than the general wage level. This provision Is neces-
. xary to reduce the arbitrary nature of the proposed system. However, the use of
hospital wage levels is limited to the first year. This limitation is unreasonable
and should be deleted. If it is not, it would require hospitals to bring their wage
levels into line with the general wage level in the arca within one year or be
penalized. For most hospitals, this would be impossible.

7. P. 8§, lincs 13-18.—This provision requires a retrospective adjustment In
the ‘adjusted per diem payment rate for routine operating costs’ at the end of
the fiscal year. We recommend that this requirement be deleted. We believe that
the payment rate should be fixed in advance and both hospitals and the Medicare
and Medicaid programs should live with the fixed payment level. Retroapective
adjustments based upon price increases create unpredictabllity for hospitals, A
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major objective of this bill should be the establishment of prospective rates so
that hospitals can plan accordingly and the programs will have more certainty in
their cost estimates.

R P. 37, linee 1-13.—This Is a special provision for underutilized hospitals in
underserved areas. We support such a provision as necessary to prevent unfairly

.penalizing rural hospitals.

9. P. 37, lines 1}-25; p. 38, lines 1-3.—This provialon attempts to provide for
an unusual case mix in a hospital which requlres greater intensity of care. This
is an essential provision and we support the concept. However, it is questionable
whether the provision will achieve its objective. In order to work, an accurate
measure of intensity is needed. The Social Security Administration has been
unanle to develop such a measure for use in relmbursing hospitals for routine
costs and It I8 doubtful if it is possible to develop a satlsfuctory intensity factor
in the near future.

10. P. }0, lincs 9-25, pp. 41-47, p. 48, lines 1-§.—This provision Is designed to
encourage the closure or conversion of unneeded hospitals. We support this ohjec-
tive, but it may not be accomplished by this provision. The transitional allow-
auce cah be pald only to hospitals which continue to provide services 8o that there
§8 no assistance for total closure. It is not clear whether the transitional allow-
ance would cover all added costs or only Medicare and Medicald’'s share of them.
In addition, the hospital must carry out the conversion or closure before it is ell-
gible for the transitional allowance and even then, it may receive no asslistance
because of the 50-hospital limit on participation. We suggest that Congress might
approach this problem directly by considering an experimental reverse Hill-
Burton program. Under such a program, government funds could be used to pur-
chase and close unnecessary hospitals, Such an approach has potential for con-
taining hospital costs.

11. . 79, lincs 17-25; p. 80.—We Iave recommended the deletion of this pro-
vision which would tie payment for Medicaid prepald programs to Section 1876
requirements. However, If it is not deleted, it should be amended to Insure that
existing prepaid Medicald contracts are not jeopardized. The section should not
be effective until Section 1876 is implemented and fully operational and the
regulations governing this provision have Leen adopted. It should not apply to
coutracts In existence on its effective date, but only to subsequent renewals or
new contracts. Moreover, the requirement for prior approval of such contracts hy
the Secretary (p. 80, lines 17-18) should be deleted. This requirement would
serve only to further delay the implementation of prepaid contracts,

I will be pleased to respond to questions from the Committee,

Senator TaLstavar. The next witness is Mr. Charles D. Phillips,
president, American Protestant Ilospital Association.

Mvr. Phillips, you may insert your full statement in the record and
suminarize it, sir.

STATEMENT OF CHARLES D, PHILLIPS, PRESIDENT, AMERICAN
PROTESTANT HOSPITAL ASSOCIATION

Mr. PuiLries. Thank you, Mr. Chairman.

I have with me Kenneth Williamson, who is representing the asso-
ciation in Washington.

Senator TaLmance. Delighted to have you, sir.

Mr. PuiLuies. The American Protestant Ilospital Association, rep-
resenting some 300 hospitals, homes for the aging and other health
care agencies throughout the country, as well as some 2000 personal
members who are engaged in the delivery of health care services.

Mr. Chairman. we greatly appreciate the opportunity to present the
position of ALPHA on 8. 3205. Mr. Chairman, let me say at the outset
that the members of APHA appreciate your concern about the rising
costs of the medicare and medicaid programs to the taxpayers of this
Nation. We are grateful for your commitment to the development of
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reforms which will prevent the cutting and slashing of hospitals and
physicians indiscriminately and inequitably and the imposing of
arbitrary controls and indiscriminate limits on payments to hospitals
such as the administration’s proposed ceilings on hospital cost
increases.

We are concerned, however, that the reforms which are proposed
as solutions to the problems of escalating costs of hospital services
be based on an awareness of the factors which are responsible for such
increases und that the reforms addressed those factors rather than
taking the simplistic agproach of limiting reimbursement.

Wa believe that this bill demonstrates your awareness of the enorm-
ity of the problems faced both by the Federal Government and health
care institutions of this Nation and that it is a step in the direction of
addressing needed reform.

I will comment on certain sections of the bill which we feel are of
more crucial significance to our members.

Section 2, establishment of Health Care Financing Administration.
We believe the bill does address the current fragmentation of health
programs by proposal to merge the four existing programs under one
administration, and certair;lg we support efforts to bring about in-
creased coordination of Federal programs. We have long been on
record in favor of the establishment of Cabinet-level Department of
Health as a mechanism for the most effective coordination of the
setting of national health gcc)licies and the administration of
medical health programs and believe that on this proposal when it
gets at fragmentation, it would improve its attempt to achieve its
goal by Cabinet-level Department of Health rather than the two
undersecretaries,

We certainly support the section 4, the State administration medi-
caid improvements, because we feel that the proposal to establish the
specific performance criteria for State medicare programs will result
in payment of claims and a vastly improved administration of the
program,

While we are not firm in opposition to section 8, we feel that HIBAC
has been a source of significant contribution to the development and
implementation of the programs and believe that such an advisory
group is to be of potentially great importance to such programs as
medicare and medicaid, especially if we are going into a period of
transition in the administration and the reimbursement of these
programs.

We recommend that this group be continued and utilized even more
greatly as a resource by Government or if it is dissolved, that a new
policy advisory counsel be established that would have authority and
responsibility in advising the Secretary of HEW on health programs.

In section 10, we are concerned with the proposals of classification
of institutions for the purposes of reimbursement on a comparative
basis. Previous witnesses have already expressed much of our concern.
Wae can appreciate and understand the attractiveness of such a method-
olorv to the Federal Government. However. we feel great difficulty
will be experienced in the technical aspects of devising such a method-
ology for classifying institutions for purposes of reimbursement. The
fact that it does delete from the comparison procedure for routine per
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diem hospital costs some of the elements that hospitals have little con-
trol over, we feel is a vast improvement over the section 223 of Public
Law 92-603. , ,

This association is on record as supporting a reimbursement system
which includes prospective reimbursement administered on a State
level with Federal guidelines. We strongly urge this proposed legisla-
tion be amended to permit such a State mram as an option for
determining institutional reimbursement bs upon the prospective
payment methodology under Federal guidelines. i

Our basic reason for this is that we feel State level rate review on
a prospective basis will assure that\the variables among institutions
which often vary locally be taken into account and therefore, the full
financial requirements of institutions more adequately provided.

Although we support an amendment which provides for a State
level prospective rate review option, we realize that a methodolo
must be devised for those states not willing or able to exercise the
option. For those states a classification might be appropriate.

Our recommendation at this point is that as that classification sys-
tem is developed, that you make use of an expert panel of persons from
various associations, persons who have had experience over a long
period of time and in the medicare program are familiar with its
problems and that this council or a panel of experts discuss their basis
for the classification system and the appropriateness and validity of
the components now included in the bill.

We believe that would be in keeping with the openmindedness of
the chairman of the committes when you introduce the bill and that
it would prove a substantial assistance in performing a workable and
equitable method of classification.

I want to state to the committce that we certainly are in support of °
an incentive reimbursement system to the medicare reasonable cost
controls which is now in effect. We commend the chairman for the
proposal to move from a retrospective cost reimbursement system to
one of {)rospective reimbursement. We.would hope that the bill be
modified to provide for a new method of reimbursement for Medicaid
which would assure that payments are made at a reasonable level so
that hospitals will not be forced to provide services for those patients
at rates which are below cost, .

. We support section 11 and feel that that would be a substantial help
in getting at the problem of overbedding and utilizing beds in the
country.

In section 12 we feel that the bill certainly should provide that the
same principle be applied for not for profit hospitals and that they
bo allowed an orerating margin so that they are not forced to operate
just on a cost only basis.

Section 22, hospital ascociated physicians. We recognize that the
problem with this section 10 addressesnot a new——

Senator Taryapcr. I hate to interrupt you, but your ten minutes
has expired. Your statement will be inserted in the record.

Senator TaLMavce. Mr. Williamson. I understand for 20 years you
wc;r;z deputy director of the American Hospital Association; were you
no

rd
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Mr. WiLLiaasox. I was deputy director and director of Washington
activities for a period of more than 20 years, yes. ..

Senator TaLmapae. Would you comment on the provisions of the
bill on hospital-related physicians. )

Mr. WiLLiamsoN. Well, the statement that tl}e Protestant Associa-

— tion officially put in the record indicates questions they have in two
areas of the bill. Referring to those past years and the testimony I
heard earlier this morning from the Americun Hospital Association,
it seems to me, to represent a change in position. .

At the time medicare was started, I was responsible officially, of
course, for urging upon the government an amendment to medicare
called the Douglas amendment.

You will, I am sure remember it, and it was a stmxgz effort to pro-
vide that medical specialist services so-called were made a part of the
Tuw as hospital services, So as to control them and protect the public.
Some of the provisions that you are attempting in your bill relate to
what we hoped to accomplish at that time. We made other efforts also
to accomplish these results to protect hospitals and the public.

There was & long record of hospitals feeling an inability to con-
trol the cost of those specialist services. As I listened to the testimony,
it suggested. I think, that the view of the hospital field, seems to have
changed and as they believe apparently that the relationships have
improved from those days when medicare started. They are urging,
as I listen to it, greater caution in evaluating all the variety of pro-

sals that there are in effect before jumping to one approach and that
“ederal intervention is not needed. .

Senator TaLyapce. Have you changed your mind on the subject}

Mr. WirLiamsoN. No; I have not. From what I know about the field,
the field is still pretty much at the mercy of medical specialists and
for many their income sounds excessive, Senator.

I believe what I hear from around the field—I have quite a lot of
contact in the field—is that hospitals have great difficulty in admin-
istering contracts with medical specialists and in rural areas this is
sometimes tougher, but not always. -

I hear in urban areas also that because of the very large amounts of
money involved that they have equal difficult times in getting equitable
arrangements. My own personal view quite a;};lart from the official
association view is that you started in the right direction by sepa-
rating administrative costs of medical specialist services from the
professional fees as a basic step.

I think that is a very valuag]e step. T think as the statement says,
however, that you then leave professional fees—charges—that chan-

~ ncl you left rather wide open. Under present circumstances I am not

" sure you will end up reducing or controlling medical specialist fees by

’ tﬁe present provisions of your bill you would have to control the
char,

In fact, I believe there is a danger of increasing the cost of those

~ services.

Senator Tarymance. We wanted to get an adequate fee for service,
and it seems to me while you guarantee a portion of the losses without
any limitation at all, it is unrealistic. Do you agree with that{
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Mr. ParLLirs, Yes. T a it is radiologists and pathologists and
they generally get a cut of the charges for services rendered by other
people that render services and are quite competent to render those
service totally.

Senator TaLymApce. Thank you very much.

Senator Curtis?

Senator Curtis. What is your association’s recommendation about
hospital-related physicians

Mr. PrrLuies. Again, we feel that we have no specific recommenda-
tions, We recognize the problem. We would be glad to work with the
committee staff in coming up with a solution. It is the rigidity of say-
ing that this is one contractual arrangement that will not be permitted
and basically mandating that as our basic oEposition.

We are looking for ways of getting at the problem, Senator, and
would be glad to work with the staff as you look at some alternative
ways.

S e;mtor Curtis. Do you feel that compensation has been unreason-
able

Mr. PriLuies. In some cases, yes, but not in ever{ case. We do have
some of our administrators who are getting at it. They were becoming
much more sophisticated, I think, in the negotiations, much more
hard-fisted about the approach, and we are going to get at this prob-
lem. Our position is that we wonld like to see that administrators are
assured the management prerogatives to manage their institutions,
and that the boards and the Administrator can carry out these efforts
for improved management in getting at the problem.

%ega;or Curmis. What is your opinion as to what the proposed bill
will do

Mr. Pramiuies. I am sorry, I didn’t get the last part of your question.

Senator Curtis. What recommendation do you have in reference to
the bill that is before this committee in dealing with these physicians?
Do you think it should he adopted or not ?

Mr. PrrLures. We would oppose the prohibition of the percentage
contract.

Senator Curtis. You are opposed to what is in the bill that is now
before the committeo
Mr. PatLures, Right,

Senator Corris. Do you want to elaborate on that any?

Mr. Pumuies. Mr. Williamson has already given the two major
considerations. One, it would get into the prerogatives of the manage-
ment as a' mandate: you cannot have that kind of contractual arrange-
ment. No. 2, we are not sure that we will get at the problem that you
are seeking to address of the abuse in costs, that it could be that once
you separate out tha administrative teaching, those kinds of services,
and give a reasonable salary for that and then let him build the direct
billing on a fee service basis for patient services, we are just not sure
that the bill would attain its objective.

Wae agree with the objective of controlling excessive income of
hospital-based physicians, but we are saving we don’t believe that is
necessarily the one and only way as the bill proposes, Mr. Chairman.

Senator Curris. Are you saying it is excessive compensation ?
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Mr. Pumiies, In some cases, I agree that there is excessive com-
ensation. We believe that in many cases there are good contracts that
ave established or determined that the compensation is reasonably in

line with others.

Senator Curris. Is that the majority of the cases?

Mr, PuiLuirs. I would think so, yes.

Senator Ccrris. Then you are saying in the majority of the cases
of these pathologists and radiologists, there is no major problem that
calls for Federal legislation?

Mr. PanLies, Correct.

Senator Corris, That is all.

Senator Taryapor. Do you think there should be a ceiling on reim-
bursement, Mr, Phillips?

Mr. PiLuies. I am always bothered by ceilings, arbitrary ceilings.
I think it is that guidelines of reasonableness can be determined and
then let that be the proceeding instead of being arbitrarily fixed in
amount,

Senator Taryapae. It is for a reasonable guideline, is that your
response 1

Mr. Puirrips. Yes.

Senator TaLmanor. Thank you,

Have you surveyed your membera on this issue?

Mr, PmiLrirs, {‘he members of my Council on Government Rela-
tions, which helps to establish the association policy, and some of the
officers of the association, while agreeing with the effort to get at those
isolated cases that are unreasonable compensation, the general feeling
was that the bill as proposed is unacceptabie.

Senator TALMADGE, lI‘hank you very much, gentlemen. We appre-
ciate your contribution, and the committee will stand in recess——

Senator Curris. May I ask one more question.

\ﬁ'gre these specialists making a contribution in getting patients
we

‘}{tz' Puriies. Do they make a contribution in getting the patients
we

Senator Curtis. Yes. Is it something important, in your view, in
the process of administering good medicine ; in the role of the patholo-
gist, for instance?

Mr. Prirries. The role of the pathologist?

Senator Ccxris. The role.

Mr. Parivies. The role, yes.

Mr. WinLiaMsoN. Yes, I would say, Senator, they make an enormous
contribution to patient care within the arcas that they function.

Senator Curris. In the long run isn’t the least expensive medical
treatment the one that does the most to make people well$

Mr. WirLiaysoN. That does not mean most treatment

Senator Cortis. No.

Mr. WirLriamsoN, That means the most of the best treatment?

Senator Cortis. Yes; the best treatment.

Mr. WiLriaMsoN. Yes.

Senator CurTtis. The accurate treatment

Mr. WiLLrassoN. Yes.



164

Senator Crrris. Sometimes the treatment might aggravate them. I
am disturbed about the fact that doctors in hospitals Eave to gear all
of their operation to Government regulations and requirements and
plus the other fear that now exists over the last few years of mal-
practice. That is taking a lot of time and energy that could
well be devoted to making patients well. If they make them well and
make them productive citizens, that is the least expensive medicine.
You might have an operation that will cost less, but if it was not in
tho best medicine, it would be very expensive in the long run,

Mr, Piniuirs, That gets also into the ever-increasing burden of
regulation where other people have to be employed on the staff to
interpret to implement regulations which adds again to the cost of
care.

Senator Curris, That is all, Mr. Chairman,

Senator TaLyapGe. Thank you very much.

[ The prepared statement of Mr. Phillips follows:]

STATEMENT OF THE AMERICAN PROTESTANT HOSPITAL ASSOCIATION

Mr. Chairman, I am Charles D. Phillips, President of the American Protestant
Hospltal Association, representing some 300 hospitals, homes for the aging and
other henlth care agencles throughout the country, as well as some 2000 per-
sonal members who are engaged in the dellvery of health care services. With me
is Kenneth E, Williamson, the Washington Representative of the Association.

We greatly appreciate the opportunity to present the position of APHA on
8. 3205. Mr. Chalrman, let me say at the outset that the members of APHA ap-
preciate your concern about the rising costs of the Medicare and Medicaid pro-
grams to the taxpayers of this nation. We are grateful for your commitment to
the development of reforins which will prevent the cutting and slashing of pay-
ments to hospitals and physicians indiscriminately and inequitably and the fn-
posing of arbitrary controls and indiscriminate limits on payments to hospitals
such as the administration’s proposed ceilings on hospital cost increases.

We are concerned, however, that the reforms which are proposed as solutions
to the problem of escalating costs of hospital services under Mcedicare and
Medicaid be based on an awareness of the factors which are responsible for such
increases, and that the reforms dddress those factors rather than taking a simn-
plistic approach of limiting reimbursement. We believe that this bill demonstrates
your awareness of the enormity of the problemns faced both by the federal govern-
ment and the health care institutions of this nation and that it is a step in the
direction of addressing needed reform,

Mr. Chairman, we will comment on only certain sections of this bill which we
fecl are of more crucial significance to our members.

BEC. 2. EBTABLIBHMENT OF HEALTH CARE FINA/NCINO ADMINISTRATION

The bill addresses the current fragmentation of health programs by proposing
to merge four existing programs under one administration. We favor efforts to
bring about the increased coordination of federal programs. However, we feel
that fragmentation and a lack of uniformity in federally financed health pro-
grams i8 likely to be perpetuated if the proposal for two assistant secretaries is
enacted. The separation of the adininistrations for financing and for delivering
health care 18 not in the best interest of the health care services of this nation.
Therefore, we support the creation of a cabinet-level Department of Health
rather than as a mechanigsm for the most effective coordination of the setting of
national health policies and administration of federal health programs.

B8EC. 4, BTATE MEDICAID ADMINISTRATION

This section reflects the awareness of the Chairman of the problems besetting
hospitals because of the performance of states in administering Medicaid. We
support the proposal to establish specific performance criteria for state admninis-
tration of Medicald which will result in more prompt payment of claims and
vastly improved administration of the program,
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B8EC. 8. TERMINATION OF HEALTH INSURANCE BENEFITS ADVISORY COUNCIL

APHA belleves that the- use of expert non-governmental advisors through
HIBAC has been the source of significant contribution to the development and
implementation of federal programs. Such advisory group appears to be of
potentially great importance to such major programs as Medicare and Medlcald,
especlally during a period of transition. APHA recommends the continuation of
HIBAC and a greater utilization of this resource by government, or, {n the case
of its dissolution, the formation of a new pollicy advisory council with added
authority and responsibility in advising the Secretary of IIEW on health
programs. N -

8EC, 10, IMPROVED METHODS FOR DETERMINING REABONABLE CORT8 OF BERVICES
PROVIDED BY HOBPITALS

The APHA i3 concerned with the proposal for the classification of institutions
for the purposes of relmbursement on a comparative basis, We can understand the
uttractiveness of such a methodology to the federal government. However, we
feel that great dificulty will be experienced in the technical aspects of devising
such a methodology for classitying institutions for purposes of reimbursement.
The fact that 8, 3203 deletes from the comparison procedure for routine per diem
hospital costs some of the elements over which an institution has little or no con-
trol {8 a vast improvement over Section 223 of P.I.. 12-603.

APHA is on record as supporting a reimbursement system which includes
prospective reimbursement admin{stered on a state level under federal guidelines.
We strongly urge that this proposed legislation be amended to permit u state
administered rate review option for the determination of institutional relmburse-
ment based upon prospective payment methodology under federal guldelines.
State level rate review on a prospective basis will assure that the varlables
among institutions, which are often very local, are taken into account and that
the full financial requirements of institutions are provided. Therefore, we urge
you consider amending the proposed legislation by permitting as an option to a
ollt;sslﬂmtlon system of hospitals a state prospective rate review system involving
all payers,

Although APHA supports an amendment which provides for a state level
prospective rate review option, we realize that a methodology must be devised
for those states not willing or able to exercise the option. For those states a
classification system would be appropriate. We are greatly concerned that the
classiflcation system be devised with full consultation from the field of health
care and government agencies. We therefore recommended that this comimittee
bring together a group of technical experts who have been involved in Medi-
care-Medicaid reimbursement matters over the vears. Representatives should
fnclude persons from associations of providers, Social Security Administration,
health care institutions, congressional staff, Blue Cross Association, and ete,
These experts would discuss in depth the basis for the classification system and
the appropriateness and the validity of the components now included in this
bill. We belfeve that the formation of such a panel of experts would be in keep-
ing with the spirit of open-mindedness expressed by the chalrman when you
introduced the bill and_tTt—tt—would- prove to be of substantiul assistance in
forming a workable and equitable method of clasification.

Further I want to state that we concur with the addition of an fncentive
reimbursement system to the Medicare reasonable cost controls which {8 now in
effect. We commend the chairman for his proposal to move from a retrospective
costly relmbursement system to one of prospective reimbursement. We also
urge that the bill be modified to provide for 8 new method of reimbursement
for Medticaid which would assure that payments are made at a reasonable level
8o that hospitals will not be forced to provide services for those patients at rates
which are below cost.

S8EC. 11. INCLUSION IN REABONABLE COST OF HOSPITAL BERVICES ON ALLOWANCE FOR
RETIREMENT OR CONVERSION OF UNDERUTILIZED FACILITIES

We support the demonstration project proposed in Sectlon 11 by which federal
financial support would be provided {nstitutions which apply for such support on
the basis that their operations would be made more efficlent or cost-effective by
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the closing or conversion of underutilized beds and that they would also become
eligible for positive incentives under the provisions of Bection 10,

SEC. 12. RETURN ON EQUITY TO BE INCLUDED IN DETERMINING “REABONABLE COST" OF
BERVICES FURNISHED BY PROPRIETARY HOSBPITALS

APHA supports the principle implemented in this section—that an adequate
return on investinent is a reasonable expectation in business. By the same prin-
ciple, we urge the Committee to amend this section to provide for an adequate
operating margin on relmbursement by Medicare and Medicaid to not-for-profit
institutions, since no institution can continue to operute ouly on the basis of
Conts,

SEC. 22, HOBPITALS—ABBOCIATED PHYBICIANS

Wae recognize that the problem which this section attempts to address is not
a new one for hospitals or the governmment. We express grave concerll, however,
over the proposal that the federal government Involve Itself with such specificity
in determining the types of contractual arrangements between hospitals and
physfcians. We recognize that cases of unreasonable compensation can be docu-
mented, but believe that to enact legislation prohibiting a specific type of con-
tract removes decision making from its proper authority—management and the
governing boards—and places it in Washington, This eventuality serves neither
the hest Interest of the community or the government.

We are concerned further that the lnnguage of the bill will not accomplish the
intended result of reducing hospital costs, There are those who have studied this
proposal who are convinced that the aggregate costs resulting from categorizing
the varjous services of these physiclans and the mandating of a fee-for-service
basis of reimbursement for personal patlent services will be greater than thosa
now belng experienced.

B8EC. 40, PROCEDURES FOR DETERMINING BEASONABLE COST AND REASONABLE CHARGCES

APHA vigorously op.ises this section. The Medlcare law already contains
adequate provisions to uetermine reasonable costs. Further, the proposal is a
gross infringement on the management prerogative of individual institutions,

BUMMARY OF RECOMMENDATIONS

Mr. Chairman, in conclusion we would like to summarize some of the recom-
mendations that we have made here today.

1. We support efforts to end the current fragmentation of federal health
programs. However, we recommend, consistent with our previous position, the
creation of & cabinet-level Department of Health as a mechanism for the coor-
dination of the administration of all federal health programs.

2. We recommend the continuation of a Health Insurance Benefits Advisory
Council, and a greater utilization of the resources by government. However, in
the case of its dissolution, we recommend the formation of a new policy advisory
(x’;b;;l‘l{;“ with added authority and responsibility in advising the secretary of

8. We recommend that Section 10 be amended to permit as an option to a
classification system of institutions for the purposes of reimbursement on a
comparative basis a reimbursement rystem which {ncludes prospective reimburse-
ment administered on a state level under federal guidelines.

4, We recommend that the committee in devising the classification system to
determine reimbursement for fnstitutions in those states not able or not wishing
to adopt state administered prospective reimbursement under federal guldelines,
consult in depth with a panel of experts drawn from association providers, hos-
pital executives, Social Kecurity Administration, Blue Cross and Other third
party payers, congressional staff and ete.

6. We recommend that the bill be modified to include a new method of reim-
}»urr;oment for Medicaid to require that these payments be made at a reasonable
evel.

8. We recommend that Section 12 be modified to assure an adequate operating
margin on reimhursement for Medicare and Medicald for not-for-profit institu-
tim;s in recognition that no facility can continue to operate only the basis of
cost.
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7. We recommend that Section 22 be modified so that these specifics of con-
tractunl arrangements between hospitals and physicians are left to the manage-
ment prerogatives and that further studies be conducted to determine more
appropriate ways of assuring the accomplishment of the vbjective of controlling
excesrive compengation to hospital based physicians.

8. We recommend the deletion of Section 40 in its entirety.
Mr. Chairman, we thank you and members of this committee for considering
these views and for giving us this opportunity to appear before you. Thank you.

Senator Tarmapge, The committes stands adjourned until 8
tomorrow, B

[ Whereupon, at 10:10 a.m., the subcommittee recessed, to reconvene
at 8 a.m., Wednesday, July 28, 1976.]






MEDICARE-MEDICAID " ADMINISTRATIVE AND
REIMBURSEMENT REFORM

WEDNESDAY, JULY 28, 1976

U.S. SeNATE,
SuscoMMrTTEE ON HEALTH OF THE
SeNATE FINANCE COMMITTEE,
Washington, D.C.

The committee met at 7:59 a.m., 'lmrsuant to recess, in room 2221,
Dirksen Oflice Building, Senator Talmadge, chairman of the sub-
committee, presiding.

Present: Senators Talmadge, Bentsen, and Dole,

Senator Taraance. The committee will come to order. Our first
witness this morning is the distinguished Senator from Utah, who
has done a great deal of investigatorial work in the field of health
delivery services and so forth.

I am sure he will speak from a great deal of experience. We are
delighted to have vou with us, Senator Moss.

Senator Moss. Thank you very much, Mr. Chairman,

STATEMENT OF HON. FRANK E. MOSS, A U8, SENATOR FROM
THE STATE OF UTAH

Senator Moss. I am pleased that I have the chance to testify this
morning in favor of S. 3205, the Medicare-Medicaid Administrative
Reimbursement and Reform Act.

Senator TavLaanor. I neFlected to state that you were cosponsor of
this bill and we are grateful for your support.

Senator Moss. I thank you. I am indeed rleased that T could join
the chairman in the introduction of this bill. I am hopeful that we
can move it along through the Senate.

As chairman of the Subcommittee on Long-Term Care of the Sen-
ate Committee on Aging, I have enjoyed working with the staff and
members of the Senate Committee on Finance. I want to say how
effectively they are working on this piece of legislation and others
that come within their jurisdiction.

I marvel at your ability to get through an incredible workload
each year and to do so in such grand style. Through the years, we of
the Committes on Aging have perceived our role as aiding this and
other legislative committees by providing in-depth research relating
to problems of the elderly.

n this connection, most of you know I have chaired more than
40 hearings in the past six years relating to various aspects of the
medicare and medicaid programs.

(169)
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Many of the hearings I conducted related exclusively to nursing
home problems. We have groduood a 12-volume report and I. have
introduced a number of bills that I would like to urge you to incorpo-
rate into S, 8205.

In September of last year, Senator Edmund Muskie and I held
joint hearings on what call the real crisis in health care, that is,
the widespread fraud and abuse which robs the taxpayer of both his
tax dollars and the health care needs of the indigent.

These hearings related to practitioners in the medicaid program
associated in one way or another with long-term care. The problems
disclosed were 8o serious that in October of last year, I summarized
our preliminary findings in a speech.

I ended by declaring war on fraud and abuse. I must say I was
delighted to find that Senator Talmadge and others of you in this
committee are in the trenches with me.

The phase of our intensified investigation related to fraud and
abuse among clinical laboratories and to related fraud by physician-
practitioners in so-called medicaid mills, small clinics which checker
the ghettos of our major cities, catering to those who walk in off the
street with medicaid cards.

As many of you remember, working together with the Better Gov-
ernment Association, we rented a storefront in Chicago, pretending to
be a group of practitioners opening for business. A sign in the window
and a telephone number announced : “Professional Inquiries Invited.”

It was not long before our telephone started ringing off the hook.
Twelve laboratories appeared at our storefront, and offered investi-
gators kickbacks ranging from 23 to 55 percent if we would agree
to send all of our laboratory business to that particular laboratory.

Armed with information that 12 laboratories gave kickbacks and
the general amount that was offered, investigators sifted through
paid billings in the Illinois Comptroller’s Office and constructed a
profile of each luboratmz.

We knew precisely which physicians used each of the 12 labo-
ratories. We then selected 50 physicians for interview from this list.

The physicians which our investigators found were primarily
foreign medical graduates working out of medicaid mil?s. When
confronted with our information, they readily admitted receiving
kickbacks from the laboratories as well as from other providers.

However, in at least half of the interviews, the foreign-trained
physicians were not the recipients of the kickbacks. We learned that
the ill:gul rebates were being paid to the businessmen who owned
the medicaid mills. -

We were amazed to learn that many of these physicians were work-
ing essentially on commission. They were allowed to keep only 20 to
40 percent of the moneys they generated from seeing medicaid

atients,

P Clearly. the incentive is to “optimize patients”, that is. to see as many
patients as possible and to order as many tests as possible. Our finan-
cial analyses fonnd that some medicaid mills received over a million
dollrrs from medicaid each year.

Of this amonunt, more than 50 percent is going to a businessman who
owns or rents the real estate,
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The report drafted by our committee staff called attention to these
matters, adding a number of startling conclusions. For example, the
report concluded that $1 out of every $5 paid for clinical Jaboratory
services is fraudulent.

It concludes that a small number of laboratories control the bulk of
medicaid business. In New York, 17 lahs control 70 percent of the med-
icaid business. In New Jersey, 12 labs control nearly 60 percent of
medicaid payments, and in Illinois, 26 labs control over 90 percent of
the medicaid business. '

The report concludes that, at least in the States which came under
investigation, kickbacks are widespread among labs specializing in
medicaid business, In fact, it aptmars to be necessary to give a kickback
in order to secure the business of physicians or clinics who specialize in
the treatment of welfare patients, )

The average kickback to physicians or medical center owners in
Illinois was 30 percent of the monthly total of the lab received for

rforming tests for medicaid patients. Kickbacks took several forms
including cash, furnishing supplies, business machines, care or other
gratuities as well as payinfz part of a physician‘s payroll expenses,

Most commonly it involved the supposed rental of a small space in
a medical clinic,

The report concludes that it is apparent that the law passed by the
Congress in 1972 prohibiting kickbacks and mandating a $10,000 fine
and a year in jail upon conviction is not being enforced.

When I was confronted with an early draft of this report, I was
shocked by the conclusions that the stafl reached in their work with
Chicago’s Better Government Association. I decided to go to that city
and see things for myself, accompanied by Senator Pete V. Domenici
of New Mexico.

I saw the proliferation of so-called medical clinics spreading like
mushrooms all over Chicago; I saw their glaring signs beckoning
medicaid patients to utilize health care services.

I visited a postage-stmn[]) size clinical laboratory which billed medi-
caid for almost $200,000 last year. There was little in the way of
equipment and no lab technicians in evidence. While the owner assured
us a8 to the quality of the work performed, I heard from the owner
himself that he chose to send his wife’s blood test to another laboratory.

I visited the sparkling new Laboratory of Illinois Masonic Hospital
and saw its sophisticated new machines only to learn that the hospital
could not obtain much medicaid lab business because of its refusal to
offer kickbacks.

I interviewed a ]physician who received over $100,000 from medicaid
last year. I asked him to check nine lab invoices presented to Medicaid
for gﬁ'ment by D. J. Clinical Laboratory of Chicago against his
reco

The doctor told us that he had not ordered 55 percent of the
$259,000 total in lab tests for which D.J. had billed that Illinois medi-
caid program on these nine invoices.

This same doctor told us that he received a rebate of $1,000 per
month from the laboratory in exchange for sending that laboratory all
this medicaid business. The kickback was disguised as rent for a?: by
8-foot room in the physician’s office. S

75-502—76——12
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The doctor’s rent for the entire suite was $300 a month and yet he
received $1,000 per month for the “rental” of a 6 by 8 room. L

Finally, I interviewed a businessman who owns two medical clinics
employing foreign-trained doctors who received about $300,000 in
megicaid payments last year. This man admitted sending all of his lab
business to one company in Chicago. .

He told us he received a rebate of 50 percent of the amount of medi-
caid paid for laboratory tests which physicians in his clinics ordered
for welfare patients.

I cite these facts to you in support of the content that frand and
abuse is rampant in the medicaid program. In my view, this is because
of the bifurcated nature of the medicaid program. .

Both the States and the Federnl Government are looking to each
other to prevent fraud and abuse. Technically, the States are responsi-
ble, at least that is8 my reading of title 19. .

It was established as a State-administered program. The problem is
that most States have abdicated this responsibility, One need look no
further than the statistics maintained by HEW’s Social Rehabilita-
tion Service to see that the majority of our states arc inactive from the
point of view of locating and preventing fraud.

For example, in the quarter ending June 30, 1975, there were a total
of 1,394 meSicaid fraud cases pending, Some 1,119 of these were in
four States: Michigan, 318; Pennsylvania, 137; Massachusetts, 125
and Ohio, 539.

The State of California was not included in the totals, but it is the
fifth State that has a fairly aggressive fraud prevention unit. On the
opposite end of the pole is the State of New York which despite receiv-
ing almost one quarter of the $14 billion we paid out in medicaid pay-
ments had a total of 30 fraud cases pending.

The provider abuse and surveillance activities in the city and State
of New York are in a shambles.

I will skip a little, Mr. Chairman, I realize time is limited. I hope
that my entire statement will be in the record.

Senator Tarmaoge. The statement will be inserted in the record,
Senator.

Senator Moss. T do not mean to suggest that there are not a great
many qualified people in New York, and elsewhere who are working
hard to change these problems. I simply offer my view that most States
are failing to make an acceptable improvement.

Nor am I impressed by the recent decision of onr well-meaning
Secretary of Iealth, Education, and Welfare to employ the bulk of
the some 100 new medicaid investigators in a series o? lightning raids
on various States to root out evil and then to move on.

I suggest we need an aggressive and continuous pressure exerted
against those who abuse the system rather than this kind of transitory
foot patrol.

At this time, I would like to provide this committee with a quick
overview of the next report to be released by my subcommittee, It is
entitled, “Fraud and Agouse Among Physicians Participating in the
Medicare Program.”

I emphasize, that this report represents, in part, our analysis of
the medicare program because up to now I have been speaking about
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medicaid. I should like to begin by reading quotations which have
been excerpted from an investigative tape made by law enforcement

) oflicials in the southern district of New York.

I include this to show the degree of sophistication of those who
would abuse the program. I will skip over these but simply say that
they are on tape physicians talking between themselves about how the
system is viewed in New York. -

In the preparation of our rc|])oxt on physician abuse in the medicare
program, we received invaluable assistance from Mr, James Cardwell,
Commissioner of Social Security, who allowed us to examine medicare
fraud cases maintained by the Burcau of Health insurance'’s program
integrity unit.

We found the work of this unit effective nationwide, efficient in
sharp contrast to the administration of the medicaid program. The
principal problem we found with medicare's administration is that
the program integrity unit is too small to do what is expected of them.

Second, their hard work is often lost on U.S, attorneys who relegate
medicare fraud eases the very lowest possible priority.

In the course of preparing our report, we reviewed every case re-
ferred to the Justice Department for prosecution from the followin
95 States: Arkansas. California, Colorado, Connecticut, Florida, Ilh-
nois, Indiana, Iowa, Maryland, Massachusetts, Mississippi, Nebraska,
New Mexico, New Jersey, New York, Pennsylvania, %hode Island,
South Carvolina, South Dakota, Tennessee, Texas, Utah, Virginia,
Washington, and West Virginia.

Since it was organized in 1969, the program integrity unit has
handled over 20,000 cases of fraud and abuse. Some 49 percent of all
the fraud cases and 73 percent of all the abuse cases related to
physicians,

Most of the cases come to the attention of the program integrity unit
as a result of a beneficiary’s complaint. Medicare, unlike medicaid,
sends a carbon copy of every paid bill te the beneficiary.

Many patients complain to medicare that they did not receive the
services Indicated or did not see the physician on a particular day.
While most beneficiaries complain directly, sometimes they channel
their complaints through their Senators and Congressmen.

A second source of cases is the carriers and fiscal intermediaries
cemployed by medicare, These insurance companies are hired by medi-
care to screen and pay bills, When they uncover suspicious practices
by physicians and others who exceed statistical norms, they refer such
providers to the program integrity unit.

Other sources of cases include the news media in the five States
mentioned above who have active medicaid investigative units, re-
ferrals to medicare from medicaid are quite common.

At the present time there are 123 people in medicare's ?‘m ram
integrity unit located in each of the 10 regional offices and in the head-

.quarters office in Baltimore. Since there were 107.9 million claims
presented to medicare for payment in fiscal 1975, and $14.2 billion
paid out, this means that there is one program integrity specialist for
-every 878.048 claims received. L

Similarly there is one program integrity specialist for every 195,000
medicare beneficiaries and for every $115.5 million in payments under

‘the program.
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Most of the cases these investigators receive are resolved or settled
by BHI, Only the most serious cases can be pursued with existing man-
power by the program integrity staff. Of the almost 10,000 cases
against physicians only 400 were referred to the Justice Department,

Upon receiving a complaint, medicare investigators take a valid
sample of the providers paid billings. Approximately 30 bills are
selected at random, Beneficiaries are then interviewed and asked if
they received various services.

If a high percentage of these patients deny receiving services, the
provider is marked for more intensive investigation, Formal aflidavits
are taken and all the facts are turned over to the U.S. attorney holding
jurisdiction with a recommendation for prosecution.

Medicare investigators include two figures, one relating to actual

rovable fraud from among the 30 cases they selected. A second figure
1s an extrapolation from the provider's total billings. It is essentially
an educated estimate of amount of total fraud.

I listed & number of kinds of common abuse in medicare and several
case histories, Mr. Chairman.

Since 1969, there have been a total of 459 cases out of a total of
20,219 processed by program integrity which have been referred for
prosecution. Of the 459 cases, some 400 relate to physicians,

Of the total 459 cases referred to Justice, 210 have been accepted
for prosecution. Of the 210 cases, there have been 140 convictions; 22
aa}uit,tuls, 18 dismissals, and 20 indictments are still pending.

n addition to the 210 accepted cases, 149 were declined for prosecu-
tion. The remaining 100 cases were pending in the offices of U.S. at-
torneys with no determination having been yet made as to whether they
will be accepted or rejected.

Only 10 percent of the 150 providers convicted of medicare fraud
actually served any time in jail. The range is from two years in jail,
received by three providers, to 15 days in jail.

In addition, two providers were given 1 year sentences, two were,
sentenced for 6 months, one received a 4-month sentence, four received
60-day sentences, one received a 45-day sentence, and one received a
30-day sentence.

The National District Attorney’s Office provides the information
that 13,943 defendants were sentenced in fraud cases by the Federal
district courts for the period 1970 to 1975, Some 33 percent were im-
prisoned. The average sentence was 20 months.

By contrast, 10 percent of medicare convictions, which are felonies,
resulted in imprisonment but the average monthly sentence was statis-
tically zero.

U.S. attorneys refuse to take medicare cases for many different rea-
sons, ranging from a heavy workload to the difficulty of transporting
. witnesses to and from court. The principal reasons seems to be that

the beneficiaries who complain are t{)xe key witnesses in the case against
physicians who are well thought of in the community in general.
edicare, by definition, is limited to the aged and disabled. Quite
often, beneficiaries are ill or have died before cases can be made. But
more often it appears that U.S. attorneys and their staff do not regard
medicare cases as glamorous and that dealing with the elderly is viewed
~ as difficult and unpleasant.
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Some of the reasons for declining cases from the files we viewed in-
clude: “the witnesses are elderly. They make poor witnesses. They can’t
remember the exact nature of services they received.”

“The witnesses are aged and senile.” ) )

1 would like to close by offering a few conclusions: one, the medi-
care program is light years ahead of medicaid from the point of view
of fiscal integrity. While & significant amount of fraud continues to
haunt the medicare program, it exists first, because there are too few
people in the medicare program integrity unit to handle the massive
caseload, and second, because of the lack of responsiveness for the
Federal judiciary. o )

By contrast, the medicaid program is, with the exception of the
five states I have mentioned, completely without controls. As we
stated many times, fraud in medicaid is massive and widespread. We
know this from actual experience.

Two, my estimate of fraud in the medicare program would be about
10 percent of the entire program or $1.5 billion out of the $15 billion
we spent last year. Speaking :geciﬁcall_v of physician fraud, we esti-
mate that $30(¥ million is ripped off by physicians each year out of the
$3 billion paid by medicare to them. L.

Three, this massive amount of money, $300 million, is stolen by
comparatively few physicians, About 10 percent of the 250,000 phy-
sicians who participate in the medicare program have been accused
of fraud and abuse of the medicare program over the past 5 years.

Speaking more specifically, there have been 20,219 cases of fraud
investigated by the Program Integrity Unit of the Bureau of Health
Insurance, about 49 percent or 9,907 involved physicians.

Of the 19,084 cases of abuse instituted by medicare investigators,
3 (percent of 13,921 cases involved physicians. )

~sing these numbers in yet another way, the 9,907 cases of physician
fraud in the medicare program represent only four percent of all
doctors participating in that program. The 13,931 cases of abuse rep-
resent about 6 percent of all doctors participating in medicare.

In short, the $300 million in fraud is perpetrated by only 4 percent
of the medical profession and care should be used to make it clear
that. only this small minority is involved.

If T had to summarize my presentation before you this morning, in
a couple of paragraphs, I would say the following. Everything I
am about to say aﬁout medicare goes double for medicaid.

'The chances that a physician will be caught cheéating the medicare
program are very slim indeed, even given the good work of medicare’s
program integrity unit, The chances that a case will be developed are
slimmer still ; most of the existing cases relate to charging for services
not rendered, that variety of fraud which is the easiest to prove.

The odds that a case will be referred to the Justice Department
for prosecution are extremely small, only 400 cases of physician fraud
have been referred to Justice since 1969 or roughly 4 percent of all
physicians’ fraud cases.

The chances of being found guilty are infinitesimal, since less than
114 percent of all accused in physicians’ fraud cases have been found
guilty. The chances of a physician going to jail for medicare fraud
are less than infinitesimal, only 15 doctors have served some time in
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jail as a consequence of medicare fraud since the very beginning of
the program 10 years ago.

The chances of having a license revoked or being terminated from
the medicare program are nonexistent, we found only two physicians
who had their licenses revoked and none have been terminated from
the medicare program since its beginning in 1965,

Tt is obvious that the great majority of physicians who are caught
" abusing the system are simply asked to pay back the money, or some
portion of it, that they have stolen. Even those that are indicted on
as many as 60 or 70 felony counts are allowed to plead guilty to 1
or 2 misdemeanor counts upon a promise to repay moneys fraudu-
lently obtained.

In some cases minor fines are involved. Significantly both these
repayments and many fines leveled at the practitioner for frandulent
practices are almost invariably paid out oF future medicare earnings.

The long and short of it is that the message that we have given
physicians is, “Go ahead and steal. The worst thing that can happen
{o vou is that will will be asked to pay some of the money back.

%The odds are you will never be caught. And if, by some accident,
you are caught, you have had the use of all this money for several

ears.
Y It is a strange sort of punishment, a Government subsidized, interest
free loan for physicians.

Under these conditions it is a bit curious to me that more physicians
do not choose to cheat the system. Like the doctor T quoted when I
began my remarks, the only thing they are afraid of is the Internal
Revenue Service, and, fortunately for them, the IRS has been singu-
larly inactive when it comes to pursuing the leads referred to it by
the Program Integrity Unit of the Bureau of Health Insurance.

The Department of Justice and the various U.S. attorneys office,
with the exception of the southern district of New York and middle
district of Pennsylvania, have given medicare cases absolutely the
lowest priority.

Since by definition, these cases involve the sick and elderly, time is
of the essence. In such cases, justice delayed is truly justice denied.
The great number of cases that are declined for prosecution each year
largely result from the death or disability of crucial witnesses.

Unfortunately, these cases languish in the offices of U.S. attorneys
for years. It is apparent that medicare cases are not considered
gll(zltm;)rous; that there is resentment in having to work with the
elderly.

It seems that before the bar of justice, as in every other aspect of
human life, the elderly are relegated to the rock bottom priority.

Yet another measure of the effects of this delay is the fact that
320 civil fraud counts with a value of over $1 million have been lost
to the medicare trust fund by the running of the statute of limitations.

Cases simply sit around until they expire. Undoubtedly, all this
fraud and lost money has its effects in terms of higher medicare costs
and reduced medicare coverage for the elderly.

Finally, a word should be added about the permissive judges who
refuse to give physicians jail sentences in the face of 50 or 60 felony
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counts against them. As noted above, the average sentence in all fraud
cases in Federal district court is 20 months while medicare convic-
tions are statistically at zero.

This situation can no longer be tolerated. Nor should we tolerate
the curious twist of logic which sentences those who have been found
guilty of defrauding the sick and the elderly to do several months
community work with the sick and aged.

There comes a certain point when physicians, like other lawbreak-
ers, must be put in jail. To do otherwise, is to make a mockery of
the laws we have ecnacted and to ridicule the great majority of honest
physicians who observe the law.

f recommend therefore the immediate enactment of S, 3205. A fraud
and abuse unit is important now and will be even more so in the future.
At the present time, there is little exchange of information between
medicare and medicaid.

It is imperative that the Inspector General be given subpena powers
as well as access to all medicare-medicaid and State files.

The Internal Revenue Service should begin a systematic review of
all medicare and medicaid providers whose billings exceed statistical
norms. By law, States now report to IRS the names of all physicians
making $500 or more from the medicaid program.

Similarly, the Postal Service should work out a cooperative agree-
ment to work with medicare and medicaid personnel.

The Department of Justice must undertake procedures to bring
medicare and medicaid violators quickly before the bar of justice.
Consideration should be given to expanding the number of U.S. at-
torneys with the thought of designating a certain number of assistants
in each region to handle prosecution of medicare and medicaid cases.

Medicaid forms should bear the warning that fraud of the pro-
gram is a Federal crime because of the large share of funds coming
from the Federal Government. Many violators now contend that they
do not. violate Federal law by stealing from medicaid. -~

Medicaid regulations now require the releace to the public of the
names of all physicians making more than $100,000 from that pro-
gram, Inexplicably, medicare regulations prohibit. a similar disclosure
of the names of providers over $100,000,

I believe this committee should intervene to make the medicare list
available in view of the strong public interest and our desire to make
medicare and medicaid consistent.

In the nursing home context, I have several bills which I will not
discuss at this point. I will have my staff sit down with the staff of
this committee and express my thoughts along these lines.

I must apologize for the length of the statement but it is something
on which our committee has been working for a number of years.

Senator Tarmance. Thank you, Senator Moss. That is one of the
best statements I have seen in this area since I have been in the Senate.
1t is concise, goes into detail, particularity. You and your subcom-
mittee are to be commended and the taxpayers of this country owe you
and your subcommittee a great debt of gratitude for what you have
done,. in bringing this matter to a head.

Incidentally most of the recommendations y."» have made, I believe,
are included in the bill; specifically making iv a felony instead of a
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misdemeanor in these particular cases which we hope will be a deter-
rent to further fraud and abuse, ) .

You are probably aware of the fact that in 1970, we started turning
over to IRS a report on the amounts physicians had received in
payments. - . .

RS has collected countless millions and millions of dollars in addi-
tional tax payments from people who have abused this program and
failed to report their income. You went into great detail about errors
and fraud which your subcommittee uncovered in respective States.

Was that submitted to the Department of Justice for appropriate
prosecution ¢

Senator Moss. Yes; we did submit those cases that we uncovered.

Senator TAraapce. Did the Department of Justice proceed to pros-
ecute in those areas?

Senator Moss. The two districts that I mentioned, central Pennsyl-
vania and the southern district of New York, have been very coopera-
tive. Wo turned over our report to Mr. Richard Thornberg, Chief of
the Criminal Division, Department of Justice here in Washington.

Mr. Skinner of the attorneys for the northern district of Illinois has
been very cooperative as well.

Senator Taryapee. Has Mr. Thornberg stated why the other as-
sistant attorney general, or prosecuting attorneys in the respective
districts have not taken action ?

Senator Moss. He has not furnished us with any explanation or
reason.

Senator Taraanae. T hope you will pursue further why they are
effective in some areas and ineffective in others.

T think the greatest deterrent to violating the law is the certainty
of swift and sure punishment. That is a matter for the Justice Depart-
ment to proceed with.

As you are a former prosecuting attorney yourself, do you not agree
that is a great deterrent in violating the law§

Senator Moss, Indeed it is. The thing T mentioned here were the
number of cases, they sit and just get so old that finally the statute
is run émd nothing is done on them. It is an intolerable thing not to
proceed.

Senator Tarmapee. As you know this bill not only includes the
appointment of inspector generals on frand and abuse but also author-
izes HHIEW to prosecute cases themselves, Would you concur in that?

eSnator Moss. Yes; I am aware of that. I think that is an excellent
idea. We constantly get into the question of whether the Justice De-
partment is being bypassed in any manner when the investigative
arm is right there and when the responsibility for protecting that
money is lodged in one of the departments of our Government, I think
it is the legal division who can proceed to recover money or to punish
those who commit criminal offenses more directly and with less likeli-
hood of delay than we have been encountering by going to Justice.

The usual provision—I could not remember for sure the bill—the
provision that comes to my mind is of course Justice may always opt
to take it but when Justice does not opt to take it, HEW may.

Senator Taraance. If they fail to act, then IJTEW can act on their
own, that is the provision in this particular bill.

’
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Senator Moss. T do not believe that Justice ought to be cut off if
they want to take it.

Senator Tarasanar. I agree. I do not think they should be preempted
if they perform their duties, but if they drag their feet, as you say in
many instances you reported, then I think HEW must be empowered
to act.

I read your entire statement, Senator, and some of it you did not—
I believe you stated that the fraud was limited to only some 4 or
5 percent of the doctors.

Senator Moss. That is true, about 4 percent. I wanted to make that
clear because when you bring out criticism of course it spreads across
the whole thing. I did not want to indicate— )

Senator TaLyancr. You certainly did not want to blacken the entire
profession.

Senator Moss. No; I do not.

Senator Tararanor. Governor Busbee of my State testified Monday
in behalf of the National Governors Conference and made somewhat
the same statement. He stated, however, that over-utilization, in his
judgment, was three times as great in its expense as fraud and abuse.

Did your subcommittee find something similar to that ¢

Senator Moss, T do not know about percentage but there is over-
utilization, yes. That is something that great attention should be
given to.

Senator TarLyavee. I believe you stated that outright fraud
amounted to about 10 percent of the total medicaid payments which
was $14 billion last year. If we could eliminate the fraud, it would
save some $114 billions in the item alone

Senator Moss. That is correct. That much is being lost.

Senator TaLMAnce. So-if overutilization is three times as great as
the fraud you are talking about $5 or $6 billion annually that is wasted
in this program?

Senator Moss. That is true.

Senator TaLyange. That is unnecessary.

Senator Moss. Yes, sir.

Senator TALMADGE. As you know, the rate of expense has gone up,
some 20 percent annually, some $30 billion in 1 year to some $37 or
$38 billion this year. That would slow the rapid escalation if we could
eliminate the frand and abuse?

Senator Moss. Yes.

Senator Taryance. Did you find kickbacks almost 100 percent
prevalent on these laboratories you talked about ¢

Senator Moss. Yes; they were. On all of these store front labora-
tories, kickbacks was the way they live. The thing I have pointed out,
we saw sitting right in this area, this great hospital, this Masonic
Hospital with one of the finest laboratories mentionable, very modern
and they said we cannot get any of this business because we will not
make any kickbacks.

Senator TavLyapce. These kickbacks are not only violative of the
law but they violate the standards of ethics of the medical profession,
do they not ¢

Senator Moss. They surely do. It is amazing how readily a number
of the physicians talked with us about it.
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Senator Taryance. Thank you, Senator Moss. You were very, very
helpful. I hope that vou disseminate your remarks as widely as pos-
sible in Congress and among the people generally so that they will
understand what is going on.

Senator Moss, Thank you very much, Mr. Chairman.

[The prepared statement of Senator Moss follows:]

TrETIMONY OF SENATOR FRANK E. Moss, CHAIRMAN OF THE SUBCOMMITTEE ON
JooNG-TERM CARE, SENATE COMMITTEE ON AGING

Mr. Chairman and Members of this Committee: It Is a pleasure for me to be
here this morning to testify in favor of 8, 3205, the Medicare-Medicald Admin-
fstrative Reimbursement and Reform Act as Introduced by the distinguished
senfor Senator from Georgia. I am pleased to be a cosponsor of this bill.

As Chairman of the Subcommittee on Long-Termn Care of the Senate Commit-
tee on Aging, I have enjoyed working with the staff and members of the Senate
Committee on Finance. I marvel at your ability to get through an incredible work
load each year and to do 80 in such grand style, Through the years, we of the
Committee on Aging have perceived our role as aiding this and other legislative
Committees by providing in-depth research relating to problems of the elderly.
In this connection, most of you know I have chaired more than 40 hearings in the
past six years relating to various aspects of the Medicare and Medicaid programs.

Many of the hearings I conducted related exclusively to nursing home problems,
We have produced a 12-volume report and I have introduced a number of bills that
1 would like to urge you incorporate into 8, 32005,

In September of last year Senator Xdmund Muskie and I held joint hearings on
what I call the real erisis in health care, that ig, the widespread fraud and abuse
which robs the taxpayer of both his tax dollars and the health care he needs.
These hearings related to practitioners in the Medlcald program associated in
one way or another with long-term care. The problems disclosed were so serious
that in October of laxt year, I summarized our preliminary findings in a speech.
I ended by declaring war on fraud and abuse. I must say I was delighted to find
that Senator Talmadge and others of you in this Committee are in the trenches
with me.

The first phase of our intensifled invertigation related to fraud and abuse
among clinieal lahoratories and to related fraud by physiclan-practitioners in
so-called Medicaid mills, small clinics which checker the ghettos of our major
citles, eatering to those who walk in off the street with Medicaid cards.

As many of you remember, working together with the Better Government As-
socintion, we rented a storefront in Chicago, pretending to be a group of pric-
titioners opening for business. A sign in the window and a telephone number
announced : Professional Inquiries Invited. It wasn’t long before our telephone
started ringing off the hook. Twelve laboratories appeared at our storefront, and
offered our investigantors kickbacks ranging from 25 to 535 percent if we would
agree to send all our laboratory business to that particular lnboratory.

Arnied with information that twelve laboratories gave kickbacks and the gen-
eral amount that was offered, investigators sifted through paid billings in the
Ulinois Comptroller's Office and constructed a profile on each lahoratory. We
knew precisely which physiclans used each of the twelve laboratories. We then
selected 50 physiclans for interview for this list.

‘The physlcians which our investigators found were primarily foreign medical
graduates working for Medicaid mills, When confronted with our information,
they readily admitted receiving kickbacks from the laboratories as well as from
other providers. .

However, in at least half of the interviews, the foreign-trained physicians were
not the recipients of the kickbacks, We learned that the illegal rebates were being
paid tn the businessmen who owned the Medicaid mills, We were- amazed to
learn that many of these physicians were working essentially on commission.
They were allowed to keep only 20 to 40 percent of the monies they generated
from seeing Medicaid patients. Clearly, the incentive is to “optimize patients”—
that is, to see as many patients as possible and to order as many tests as possible,
In our financial analyses we found that some Medicald mills receive over a mil-
1ton from Medicaid each year. Of this amount, more than 50 percent was going
to various businessmen who owned or rented the real estate.
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The report drafted by our Committee staff called attention to these matters,
adding a number of startling con:clusions. For example, the report concluded that
one dollar out of every five paid for clinical lahoratory services is fraudulent.
It concludes that a small number of laboratories control the bulk of Medicald
business.

In New York, 17 labs control 70 percent of the Medicaid business. In New
Jersey, 12 labs control nearly 60 percent of Medicaid payments, In Illinois, 26
labs control over 80 percent of the Medicaid business. .

The report concludes that, at least in the States which came under investiga-
tion, kickbacks are widespread among labs specializing in Medicald business. In
fucet, it nppears to be necessary give a kickback in order to secure the business
of physfelans or clinies who specinlize in the treatment of welfare patients,

The uverage kickback to physicians or medical center owners in Illinois was
30 percent of the monthly total the lab received for performing tests for
Medicaid patients, Kickbacks took several forms including cash, furnishing
supples, business machines, care or other gratuities as well ag paying part of a
physician's payroll expenses. Most commonly it involved the supposed rental of
a small space in a medical clinic.

T'he report concludes that it is apparent that the law passed by the Congress in
1972 prohibiting kickbacks and mandating a $10,000 fine and a year {n jail upon
convietion i8 not being enforced.

When I was confronted with an early draft of this report, I was shocked by
the conclusions that the staff reached in their work with Chicago's Better
Government Assoclation, I decided to go Lo that city and see things for myself.
Accompanied by Senator Pete V, Domenict of New Mexico;

I saw the proliferation of so-called Medical Clinics spreading like mushrooms
all over Chicago; .

I saw their glaring signs beckoning Medicail patients to utilize health care
services ; )

I visited a postage-stamp gize clinical) laboratory which billed Medicaid for
alimost 200,000 last year. ‘'here was little in the way of equipment and no lab
techniefans in evidence. While the owner assured us as to the quality of the work
performed, 1 heard fromn the owner himself that he chose to send his wife's blood
test to another laboratory.

I visited the sparkling new Laboratory of Illinois Masonle Hospital and saw
its sophisticated new machines only to learn that the hospital could not obtain
much Medicaid 1ab business because of its refusal to offer kickbacks.

I interviewed a physician who received over $100,000 from Medicaid last year.
T asked him to check 9 lab invoices presented to Medicaid for payment by D. J.
Clinical Laboratory of Chicago against his records. The doctor told us that he had
not ordered 55 percent of the $259.00 total in lab tests for which D. J. had billed
the Illinois Medicaid program on these 9 invoices. This same doctor told us that
he received a rebate of $1,000 per month from the laboratory in exchange for
sending them all this Medicaid business. The kickback was disguised as rent for
a 6 x § foot room in the physician's office. The doctor's rent for the entire suite
was $300 a month and yet he received $1,000 per month for the “rental” of a
6 x 8 room!

Finally, I interviewed a businessman who owns two medical clinics employing
foreign-trained doctors who received about $300,000 in Medicaid payments last
year, This man admitted sending all of his lab business to one company in
Chicago. He told us he received a rebate of 50 percent of the amount Medicaid
]mi(il for laboratory tests which physicians in his clinics ordered for welfare
patients,

I cite these facts to you in support of the contention that fraud and abuse is
rampant in the Medicaid program, In my view, this iz because of the bifurcated
nature of the Medicald program. Both the States and the Federal government are
looking to each other to prevent fraud and abuse. Technically, the States are
responsible, at least that is my reading of Title 19.

It was established as a State-ndministered program. The problem is that most
States have abdicated this responsibility. One need look no further than the
statistics maintained by HEW's Social and Rehabilitation Service to see that
the majority of our States are inactive from the point of view of locating and
preventing fraud. For example, in the quarter ending June 30, 1975, there were
a total of 1,394 Medicaid fraud cases pending. Some 1.119 of these were in four
States: Michigan (318), Pennsylvania (137), Massachusetts (125), and Ohio
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(539). The State of California was not included in the totals, but it is the fifth
State that has a fairly aggressive fraud prevention unit. On the opposite end of
_the pole Is the State of New York which despite receiving almost one-quarter of
the $14 billion we paid out in Medicaid payments had a total of 30 fraud cases
nding.

pe"l‘he provider abuse and surveillance activities in the (‘ity and State of New
York are in a shambles. Despite the fact that Federal funds have been made
available at the rate of 80 percent for development and 76 percent of the oper-
ating costs of automated data systems, the management systems at the Btate
and county level have not been modifled since the start of the Medicald program
10 years ago. New York City, despite an fmpressive computer capability, does
not have such rudimentary fraud detection aides as provider, vendor, and re-
ciplent profiles. All of its files beyond the past 8 months are stored in pasteboard
boxes in a warehouse in Ryerson Street in Brooklyn. Efforts to prosecute cuses
have been hampered by the inabllity to retrieve the original involces submitted
by providers which are in these cardboard boxes, often broken open and scattered
about. One city employee on the scene told us that “if we can recover 50 percent
of the invoices we want, we're lucky.”

I do not mean to suggest that there are not a great many qualified people In
New York and elsewhere who are working hard to change these problems. I slmn-
ply offer my view that most States are failing to make an acceptable improve-
ment, Nor am I impressed by the recent decision of our well-meaniug Secretary of
Health, Education, and Welfare to émploy the bulk of the some 100 new Medi-
cald investigators in a series of lightening raids on various States to root out
evil and then to move on. I suggest we need an aggreksive and continuous pres-
sure exerted against those who would abuse the system rather than this kind
of transitory foot patrol.

At this time, I would like to provide this Committee with a quick overview of
the next report to be released by my Subcommittee, It is entitled, “Fraud and
Abuse Among Physicians_ Participating in the Medicare Program.” I emphasize,
that this report represents, in part, our analysis of the medicare program because
up to now I have been speaking about Medicaid. I should like to begin by read-
Ing quotations which have been excerpted from an investigative tape made
by law enforcement officials in the Southern District of New York. I include
this to show the degree of sophistication of those who would abuse the pro-
gram. Names have been withheld as both doctors are being held for trial. Dr. B.
is the owner of several clinics in New York City. He was caught indulging in
massive fraud and agreed to assist in the investigation, implicating other pro-
viders. At his request, he was fitted with a hidden tape recorder and instructed
to let the subject of the investigation, Dr. 8., do all the talking. There has been
some editing on our part for clarity. Portions are condensed. The tape in its
entirety runs nearly an hour. But the quotations are exact. -

Dr. B.: “How many of us do you think are involved 7"’

Dr. 8.: “We are all involved. As far as getting caught, they only have the
paper to go on. You gotta know how to read the paper. When they confront me
with a billing I presented, I just don‘t remember. All you tell them is, ‘We're
interested {n good medicine,’ that is all you have to say.”

Dr. B.: “How many people have you got working for you?’

Dr. 8.: “The only people I got was to chart an invoice. Once the chart is all
made up and the involce is all made up, I put in the patient’s number down and
snbmit a bill. Who is there to dispute this, Whether you did anything for the
patient or not, who is going to see ?”

Dr. B.: “Hum.”

Dr. 8.: “You see the trick I8 never to put down or to charge for a patient you
didn’t see. When I billed for a red (sedementation) rate or a CBC (complete
blood count), or whatever, 1 always drew blood. Where the blood went I did
not know."”

Dr. B.: “One of the most common thing is to bill each patient as if it was
his first visit to get the higher rate. Suppose they hit you with that one?"

Dr. S.: “My attorney says I don’t remember—I don’t even remember what T
put down for 95 percent of my patients. He also says, ‘You're close to the statute
of limitations, so stall. They are going to run out of time unless you give them
the nails they need to drive into your coffin’.”
- bu});.,B.: “Suppose they bring in one of their house doctors to examine your

s 1
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Dr. 8.: “I don't know what you did in your practice. You don't know what I
did in mine. 80 what can the expert tell them? He'll say, ‘He {8 a good doctor
80 far as I know.' The nurse, is she going to argue? She wasn't even in the room
with you when you saw the patient. 80 you come down to the patient. He is
going to say what? ‘I only saw the doctor ten times in three years'? You see there
are only three parties. Doctor, nurse, and patient. The doctor is easy to wrap up,
the nurse doesn’'t know and the patient isn’'t going to remember. If the patient
walks in here and I bill him for a vaginal smear, what {8 he going to say? How
is hie going to dencribe what I did and didn't do? How {8 he going to know how
long it should take or what the procedures are?

If they ask you did you ever put down for a patient you didn’t see, you say,
‘T don't recall.’ If they ask you, ‘Would you do that? You say, ‘No, that is dis-
honest, 1 wouldn't even think about it.’ *Did you do these procedures?' ‘I wouldn't
even think about it.’ ‘Is this your siguature? *‘Yes, but that’s not my writing.
The girl did the work. I should read it more carefully, they must have made a
mistake'.”

Dr. B.: “I see.”

Dr. 8.: “I am trying to tell you doubts. You create doubts. Who can disprove
it? The nurse? Do you think she can remember any better than you? The nurse
is out. The doctor is out, I am not going to cast mud on anyone. The patient,
that's where it's at, that's the one they are interviewing. Patients from three
to four years ago. And you know the type of intellect patients have to begin with.
This {8 why I never put down for a CBC or a sed rate or whatever if I don't
draw blood. They remember if you give an injection, I don't like going through
the routine of doing it but it must be done.”

Dr. B.: “Yeah.” - .

Dr. 8.: “There {8 no way to prove a thing. Even if they show you the worsat
plece of paper you ever wrote, there {8 no way to prove a thing, You never put
through for a patient you didn’t see, the patient might have been on vacation
or in the hospltal. Thet's the only way that they can hang you. I'm not that stupid,
It 1s stupld to write bills on patients you didn’t see on dates you weren't in your
office. Other things (kinds of fraud) are all right. But if you put down anything
strange, you'd better set a date or a note explaining it. Those are the things they
look for.”

Dr. B.: “What about Medlcare?"

Dr. 8.: “I am very careful about Medicare. I do not want to take too much
money from Medicare. I know they are going to investigate. I never wanted to
earn more than $40,000. 1 drop it In the summer and pick it up in the fall.”

Dr. B.: “Do you manipulate that program?"’

Dr. 8.: “Did we do something wrong. Yes, of course, we did. But they can't
prove it. Can they prove we didn't do this or that procedure? It all comes down
to memory. I am telling you I don't remember. Remember and all you do is
creiate problems for everyone. Who i8 going to know what goes on in my office?
Unless they investigate me personally, they are never going to know.

“No the nurse maybe put down the wrong date. What nurse?

“I don't remember, if they ask you a specific question beginning with did you
ever ——, you say ‘no.’ If they ask, would you consider writing ——, You say,
‘T wouldn't do that, that's wrong, that's illegal.’

“The best they've got is the patient’s word against yours which always leaves
room for doubt and a good attorney will tear them to shreds.”

Dr. B.: “What about kickbacks?"

Dr. 8: “A million guys a year ask me for kickbacks. They can’t prove it.”

De. B.: “Uh-huh.”

Dr. 8.: “The next thing from here i8 income tax. That they can prove. From
that. they investigate you personally. They do a cost of living on you and you've

.got trouble. We are all lovking for an angle but get involved with the IRS and
they have got you. There's no statute of limitations, Whatever there Is to find,
they are going to find. They'll stay with it for years and you've got big trouble.”

In the preparation of our report on physician abuse in the Medicare program,
we received invaluable assistance from Mr. James Cardwell, Commissioner of
Soclal Security, who allowed us to examine Medicare fraud cases maintained by
The Bureau of Health Insurance's Program Integrity Unit. We found the work
of this unit effective nationwide, efficlent in sharp contrast to the administration

- of the Medicaid program. The principal problem we found with Medicare's ad-
ministration is that the Program Integrity Unit is too small to do what is
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expected of them. Secondly, their hard work is often lost on United States
Attorneys who relegate Medicare fraud cases the very lowest possible priority.

In the course of preparing our report, we reviewed every case referred to the
Justice Department for prosecution from the following 25 States: Arkansas, Cali-
fornia, Colorado, Connecticut, Florida, 1llinois, Indiana, Iowa, Maryland, Masx:-
chusetts, Mississippi, Nebraska, New Mexico, New Jersey, New York, I’ennsyl-
vania, Rhode Island, South Oarolina, South Dakota, Teunessee, Texas, Utuh,
Yirginia, Washington and West Virginia,

Since it was organized in 1069, the P’rogram Integrity Unit has handled over
20,000 cases of fraud and abuse. Some 49 percent of all the fraud cases and 73
percent of all the unuse cases relates to physicians.

HOW ARE CABES GENERATED?

Most of the cases come to the attention of the Program Integrity Unit as a
result of a beneficiary's complaint. Medicare, unlike Medicald, sends a carbon
copy of every paid bill to the beneficiary. Many patients complain to Mcedicare
that they did not receive the services indicated or did not see the physiclan on
a particular day. While most beneficiaries complain directly, sometimes they
channel their complaints through their Senators and Coungressmen. A second
source of cases is the carrlers and fiscal intermediaries employed by Medicare.
These insurance companies are hired by Medicare to screen and pay bills. When
they uncover suspicious practices by physicians and others who exceed statistical
norms, they refer such providers to the Program Integrity Unit. Other sovurces
of cases include the news media in the five States mentioned above who have
active Medicaid investigative units, referrals to Medicare from Medicaid are
quite common,

1IOW MANY PEOPLE ARE THERE IN MEDICARE'S PROGRAM INTEGRITY UNIT AND HOW
DO THEY OPERATE?

At the present time there are 123 people in Medicare's Program Integrity Unit
located in each of the ten regivnal oftices and in the headquurters office in Balti-
more. Since there were 107.9 million claims presented to Medicare for payment
in flacal 1075 and $14.2 billion paid out, this means that there is one Program
Integrity speclalist for every B78,048 claims recelved. Similarly there is one
Program Integrity specialist for every 195,000 Medicare beneficaries and for
every $115.5 million in payments under the program.

Most of the cases these investigators recelve are resolved or settled by BHI.
Only the most serious cases can be pursued with existing manpower by the
Program Integrity Unit. Of the almost 10,000 cases against physicians only 400
were referred to the Justice Department.

Upon recelving a complaint, Medicare investigators take a valid sample of the
providers paid billings. Approximately, 30 bills are selected at random. Bene-
ficlaries are then interviewed and asked if they received various services. If a
high percentage of these patlents deny receiving services, the provider is marked
for more intensive investigation. Formal affidavits are taken and all the facts
are turned over to the United States Attorney holding jurisdiction with a rec-
ommendation for prosecution. Medicare Investigators include two figures, one
relating to actual provable fraud from among the 30 cases they selected. A
second figure is an extrapolation from the provider's total billings, It is essentially
anu educated estimate of amount of total fraud.

United States Attorneys then accept or decline cases for prosecution.

WHAT ARE THE MOST COMMON KINDS OF MEDICARE ABUSE?

As noted, the great bulk of Medicare fraud and abuse cases relates to phys-
icians. Most common cases include:

(1) Charging for servives not covered under the Medicare Act.

(2) Charging for services not rendered.

(3) Charging for work performed by others unqualified to reecive Medicare
payments,

(4) Soliciting, offering or receiving kickbacks.

(5) “Upgrading” of claims, that is, charging for major surgery when minor
work was done.

(6) Unnecessary surgery.
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(1) Gang visits to nursing homes—walking through a facility and billing-
every patient in the home for a visit and examination,

(8) Overutilization, that is, bringing patients back to the office again and again
absent medical necessity.

(9) Brokering or laboratory procedures—billing as if laboratory tests were
performed personally and by hand when, In fact, they were performed at an
automated laboratory for a fraction of the cost.

(10) Charging patients for service after accepting Medicare assignment,

CASE HIBSTORIES OF MEDICARE FRAUD

The following case historles are provided by way of illustrating the kinds
of rip-offs that occur. Medicare regulations bar the release of names.

Case 1

Medicare investigators charged these two New Jersey osteopaths with a varlety
of abuses including double billing, charging both Medicare and Medicald for the
same services, collecting fillegal cash fees from Medicare patients who had
assigned their Medicare claims to them, flling false statements, destruction of
records to avert accountability and billing for tests not performed. Two indlict-
ments were handed down against the doctors.

The first charged that they were illegally dispensing narcotics (not in pur.
suance of their medical practice). Allegedly, the defendants would talk briefly
with persons coming into their offices requesting narcotics and would write
prescriptions for drugs without conducting an examination. For a fee the
prescription would be given to the persons requesting the drugs who would
then take the prescription to a pharmacy.

The second indictment alleged conspiracy to file false claims. Some 22 instances
were given where the osteopaths billed Medicare for electrocardiograms, urine
tests and blood sugars which the patients sald they did not receive. In still other
instances, patients were requested to return to the office every two weeks for
additional check-ups. As a consequence, additional bills were submitted to the
program with no sound medical reason for doing so,

A press release issued from the U.8. Attorney's Office in 1974 reads: “If con-
victed on all counts of this, the first indictment, each defendant faces a maximum
sentence of 205 years imprisonment and a $210,000 fine.

“If convicted on all counts (of the second indictment) each defendant faces a
maximum sentence of 25 years imprisonment and a $40,000 fine.”

The doctors pleaded guilty and, despite the massive evidence, recefved a
suspended sentence, There is no record of any fine being imposed against them
or any funds having been recovered. They were ultimately reinstated in the
Medicare program.

Case 2

Medicare learned that this New Jersey physician was billing for surgery,
specifically the removal of cancerous lesions, which he did not perform. In most
cases he was removing small warts and growths when no malignancy was in-
volved. He also charged for the removal of large lesions for which Medicare
pays a higher rate because more time and surgery is involved ; in this procedure,
stitching is required to close the wound.

The investigation focused in on these complicated procedures: the removal of
what was described as large lesions requiring many stitches. Of the 24 bene-
ficlarles interviewed, 21 substantiated that no stitches were needed or provided
following surgery. As an example, the doctor submitted a bill for the removal
of “two basal cell carcinomas requiring 14 subticular and 28 silk sutures.” The
beneficiary said the doctor removed two small warts and that no stitches were
required. The doctor merely applied a salve to the wound instructing the patient
to bathe it in witch hazel every four hours, It was his practice to call back each
patient one more time to look at the wound.

Pathology reports confirmed that growths this doctor removed were not malig-
nant. The 42 claims occasioned by the fraud resulted in an overpayment of
$5,260.50. While Medicare investigators could only prove some $5,000 in fraud
they extrapolated and projected $14,677.31 as the approximate amount of fraud
committed in one year.

The doctor pleaded no defense to one of 13 felony counts. He was fined $1.000
and placed on two-year probation, He made a civil restoration of $14,633.31.
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At the time of sentencing, the Judge said : “It is astonishing that a man of your
standing in this community, whose income is many times that of the average
citizen, should stoop to this theft of the United States government. It is un-
believable. 1 will not sentence you to a prison term although I have thought
about it for some time."

Case 3

Investigators working with California’s Medicald program (Med{-Cal), called
this case to the attention of Medicare. It involved a physician who was billing
more than $60,000 a year from Medicare, claiming 8 or 9 visits each month
to his patients in various California nursing homes. He even continued to bill
over a three month period while he was outside the continental limits of the
United States on vacation. His techanique consisted of making multiple entries
fn the doctor's progress notes, placing the entries in brackets, making one entry
as to the patient’s condition after each bracket. A nurse witnessed these pro-
cedures and called authorities. She stated that the doctor visited this one
particular nursing home only once a month. S8he charged that he filled out the
charts and left without ever seelng any of the patients, The doctor was charged
with 89 felony counts and convicted on all counts by a jury. While he faced a
maximum B years imprisonment on each of the 39 felony counts and a maximuin
tine of $380,000, he actually received a 3 years suspended sentence and a $58,500
fine.

.Oase §

Investigators found that a California podiatrist was trimming toenails and
billing for more extensive services. This practice is called *“upgrading” of
claims. The podlatrist allegedly visits patients in nursing homes. A review of
the charts at the nursing homes he visited show an abnurmal concentration of
nail infections, abscesses, fissures, hematomas, and sub-ungual infections, In
a singe day he charged for visits to 43 patients, On another day he charged for
47 patients, The average fee per visit was §25.

In this case Medicare investigators has six beneficiaries who would dispute
false claims made by the podiatrist regarding surgeries. ‘The evidence included
bills submitted to the government, the doctor's operative reports, hospital path-
ology laboratory reports, and x-rays of patlents' feet. '

Three podiatrists were willing to testify that the x-rays show that the bones
which the podiatrist said he removed are still in the feet of the six patients.
These are bones which do not grow back if they are surgically removed. .

All of this evidence was given to the U.S8. Attorneys Office in Los Angeles in
December of 1973. After having the case for two years, the Criminal Division
of the U.S. Attorney's office formaly declined prosecution of the case on Decem-
ber 22, 1975. The rationale was that there i8 no use prosecuting the doctor absent
new evidence that he continues to commit such violations.

Case §

The Fiscal intermediary did not make payments in this Missouri case because
they established that the doctor who allegedly treated the beneficiary for a
prostate condition was a dentist. The amount of the fraud was $200. The U.S8,
Attorney declined to prosecute the case because the money involved was small
and the dentist admitted his guilt. When questioned the dentist said that he had
gotten into this mess because he had a wife who wanted more than he could
provide and that he had been sniffing cocaine. He said this had resulted from his
occasional use of marijuana which gave him delusions of grandeur. The case
was settled with the dentist paylng Medicare back the $200 fraudulently obtained,

Lase 6

The beneficiary reported that a Texas physiclan had billed Medicare for
gervices she never received. It would have been impossible for the doctor to bill
on her behalf since she had not been to him in over 4 years. Moreover, even in
her previous visits which were long ago, she had not received X-ray or blood
tests. Finally, she was in the hospital being treated by another physician on one
of the dates for which the doctor had billed Medicare. Some 80 percent of the
beneficiaries contacted alleged that the doctor had billed Medicare for services
not rendered. Some 61 false claims submitted on behalf of 25 beneficiaries total-
ing $9.248 were involved. During the course of the investigation the doector
-visited all 42 of his Medicare patients in an effort to get them to sign a statement
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that they had been coerced to slgn statements against him. Several of the com-
plalning parties notified Medicare and refused to sign the deposition the doctor
wanted. The case was postponed several times because of Court backlogs but
ultimately came to trial on January 27, 1975. The doctor pleaded guilty to 2
counts of fraud. He received 5 years probation, a $10,000 fine, and repaid the
program $9,248.

Case 7

An analysis of 39 beneficiaries selected at random disclosed the Colorado doctor
had billed 20 of them for services not rendered. The doctor was charged in a 42
count indictment and found guilty of 32 counts of fraud including 1) charging
Medicare for visits that never took place; 2) charging Medicare more than was
actually billed to the patient; 8) intentionally omitting information or making
false statements on request for payment ; 4) misrepresenting the amounts already
pnid by patients on his request for payment forms. At the trial, the physician's
bookkeeper testifled that she was asked to add extra costs to the Medicare pay-
ments in order to “pay for the high overhead” of the doctor's office. She added
that she was asked to submit bills for drugs such as B12 and estrogen that are
not covered by the Medicare program and that she was asked to represent these
nax kinds of the limited number of drugs covered by Medicare. The doctor was
given one year probation and a $48,000 fine,

HOW MANY CASES8 HAVE BEEN REFERBED TO THE DEPARTMENT OF JUSTICE AND WHAT
HAS8 BEEN THE OUTCOME?

Since 1069, there have been a total of 459 cases out of a total of 20,219 processed
by program integrity which have been referred for prosecution, Of the 459 cases,
some 400 relate to physicians.

Of the total of 459 cases referred to Justice, 210 have been accepted for prosecu-
tion. Of the 210 cases, there have been 150 convictions; 22 acquittals, 18 dismix-
sals and 20 indictments are still pending.

In addition to the 210 accepted cases, 149 were declined for prosecution. The
remaining 100 cases are pending in the offices of United States attorneys with
no determination having yet been made as to whether they will be accepted or

rejected.
HOW MANY OF THE 150 CONVICTIONS BESULTED IN JAIL SENTENCES?

Only 10 percent of the 150 providers convicted of Medicare fraud actually
served any time in jail. The range is from 2 years in jail (received by 3 pro-
viders) to 15 days in jail. In addition 2 providers were given one year sentences,
9 were sentenced for 6 months, one received a 4 month sentence, 4 received 60
day sentences, one recelved a 45 day sentence and one received a 80 day sentence.

HOW DO THESE SENTENCES COMPARE WITH OTHER FRAUD SENTENCES IN FEDERAL
DISTRICT COURT?

The National District Attorney’'s Office provides the information that 13,843
defendants were sentenced in fraud cases by the Federal District Courts for
the period 1970 to 1975. Some 33 percent were imprisoned. The average sentence
was 20 months. By contrast, 10 percent of Medicare convictions (which are
Iellonles) , resulted in imprisonment but the average monthly sentence was statisti-
cally zero,

WHY ARE 80 MANY CASES DECLINED FOR PROSBECUTION BY THE DEPABTMENT OF
JUSTICE?,

U.S. Attorneys refuse to take Medicare cases for many different reasons, rang-
ing from a heavy workload to the difficulty of transporting witnesses to and from
court. The principal reasons seems to be that the beneflciaries who complain are
the key witnesses in the case against physicians who are well thought of in the
community in general and Medicare, by deflnition, is limited to the aged and dis-
abled. Quite often, beneficiaries are {11 or have died before cases can be made. But
more often it appears that U.8. Attorneys and their staff do not regard Medicare
cnses a8 glamorous and that dealing with the elderly is viewed as difficult and

unpleasant.

15-802—76——138
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Some of the reasons for declining cases from the flles we viewed include:

“The witnesses are elderly. They make poor witnesses. They can’'t remember
the exact nature of services they received.”

“The witnesses are aged and senile. They are at a disadvantage in testifying
against an articulate and well educated physician.”

“The lawyers the physician has hired are strong and there is little likelihood we
can win the case given the current nature of our proot.” ‘

“There is no way to disprove the diagnosis which prompted the doctor's treat
ment. We can’t ind anyone who will question his medical judgment.”

“*The medical profession is held in high esteem. To overcome a doctor's favorable
fmage, in a passive crime such as this the case must be fairly aggravated, which
s not shown in this case.”

“There i{s no evidence the physician is continuing to engage in fraudulent
practices.”

CONCLUNIONS

I would like to close by offering a few conclusions:

(1) The Medicare program is light years ahead of Medicaid from the point
of view of fiscal integrity. While u significant amount of fraud continues to
haunt the Medicare program it exists, first, because there are too few people in the
Medicare Program Integrity Unit to handle the massive caseload, and, second,
Liecause of the lack of responsiveness of the Federal Judiciary. By contrast the
Medlcaid program is, with the exception of the five States I have mentioned, com-
pletely without controls. As we stated many times, fraud in Medicald is massive
and widesprend. We know this from actual experience.

(2) My estimate of fraud in the Medicare program would be about 10 percent
of the entlre program or $1.3 billion out of the $15 billion we spent last year.
speaking specifically of physician fraud, we estimate that $300 million is ripped
off by physicans each year out of the §3 billion paid them by Medicare.

(3) This massive amount of money, $300 million, {8 stolen by comparatively
few physicians. About 10 percent of the 250,000 physicians who participate in the
have been accused of fraud and abuse of the Medicare program over the-past
five years. Speaking more specifically, there have been 20,210 fraud cases
investigated by the Program Integrity Unit of the Bureau of Health Insurance,
about 49 percent or 9,907 involved physicians. Of the 19,084 abuse cases instituted
by Medicare investigators, 73 percent or 13,931 cases involved physicians,

Using these numbers in yet another way, the 9,907 cases of physician fraud in
the Medicare program represent only 4 percent of all doctors participating in
- that program. The 13,031 cases of abuse represent about 6 percent of all doctors
participating in Medicare.

In short, the $300 million in fraud is perpetrated by only 4 percent of the medi-
cal profession and care should be used to make it clear that only this small
minority are involved.

(4) If I had to suinmarize my presentation before you this morning in a couple
of paragraphs, I would say the following. Everything T am about to say about
Medicare goes double for Medicaid,

The chances that a physician will be caught cheating the Medicare program
are very sliin indeed, even given the good work of Medicare's Program Integrity
Unit. The chances that a case will be developed are slimmer stiil; most of the
existing cases relate to charging for services not rendered—that variety of fraud
which is the easiest to prove, The odds that a case will be referred to the Justice
Department for prosecution are extremely small (only 400 cases of physician
fraud have been referred to Justice since 1969 or roughly 4 percent of all phy-
~fciangs’ fraud cases). The chances of being found guilty are infinitesiimal (since
less than 12 percent of all accused in physicians’' fraud cases have been found
gullty). The chances of a physician going to jail for Medicare fraud are less
than infinitesimal (only 15 doctors have rerved some time in jail ns a conse-
quence of Medicare fraud since the very beginning of the program ten years ago).
The chances of having a license revoked or being terminated from the Medicare
program are non-existent (we found only 2 phyricians who had their licenses
revoked and none have been terminated from the Medicare program since its
beginning in 1065).

It i8 obvious that the great majority of physicians who are caught abusing
the system are simply a<ked to pay back the money (or some portien of it) that
they have stolen. Even those that are indicted on as many as 60 or 70 felony
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counts' are allowed to plead gullty to one or two misdemeanor counts upon a
promise to repay monies fraudulently obtained. In some cases minor fines are
involved. 8ignificantly, both these repayments and any fines leveled at the prac-
titioner for fraudulent practices are almost invariably paid out of future Medi-
care earnings.

The long and the short of it is that the message that we have given physicians
is, “Go ahead and steal. The worst thing that can happen to you is that you will
be asked to pay some of the money back. The odds are you will never be caught.
And if, by some accident, you are caught, you have had the use of all this money
for several years.” It is a strange sort of punishment—a government subsidized,
interest free loan for physicians.

Under these conditions it is a bit curious to me that more physicians do not
choose to cheat the system. Like the doctor I quoted when I began my remarks,
the only thing they are afraid of is the Internal Revenue Service and, fortunately
for them, the IRS has been singularly inactive when it comes to pursuing the
leads referred to it by the Program Integrity Unit of the Bureau of Health
Insurance,.

{(5) The Department of Justice and the various United States Attorneys Of-
fices (with the exception of the Southern District of New York and Middle Dis-
trict of Pennsylvania) have given Medicare cases absolutely the lowest priority.,
Since by definition, these cases involve the sick and elderly, time is of the essence.
In such cases, Justice delayed Is truly justice denied, The great number of cases
that are declined for prosecution each year largely result from the death or
disabllity of crucial witnesses. Unfortunately, these cases languish in the oftfices
of United States Attorneys for years. It is apparent that Medlcare cases are not
considered glamorous; that tuere is re:entment in having to work with the
elderly. 1t seems that before the bar of Justice, as in every other aspect of human
life, the elderly are relegated to the rock bottom priority. Yet another measure
of the effects of this delay is the fact that 320 civil fraud counts with a value
of over one million dollars have been lost to the Medicare Trust fund by the
running of the statute of limitations. Cases simply sit around until they expire.
Undoubtedly, all this fraud and lost money has its effects in terms of higher
Medlcare costs and reduced Medicare coverage for the elderly.

Finally, a word should be added about the permissive judges who refuse to
glve physicians jail sentences in the face of 50 or 60 felony counts against them.
As noted above, the average sentence in all fraud cases in Federal District Court
is 20 months while Medicare convictions are statistically at zero. This situation
can no longer be tolerated. Nor should we tolerate the curious twist of logic which
sentences those who have been found guilty of defrauding the sick and the elderly
to do several months community work with the sick and aged. There comes a
certain point when physicians, like other lawbreakers, must be put in jail. To do
.+ otherwise (as we have been) is to make a mockery of the laws we have enacted
and to ridicule the great majority of honest physicians who observe them.

RECOMMENDATIONS

(1) I recommend the immediate enactinent of S. 3205. I feel that its central
fraud and abuse unit is necessary now and will be even more important in the
future. At the present time there is little exchange of information between Medi-
care and Medicald. It 1s imperative that the Inspector General be given sub-
poena powers as well as access to all Medicare, Medicaid, and State files.

(2) The Internal Revenue Service should begin a systematic review of all
Medicare and Medicald providers whose billings exceed statistical norms. By law,
State now report to IRS the names of all physicians making $500 or more from
‘the Medicald program. Similarly, the Postal Service should work out a coopera-

,tive agreement to work with Medicare and Medicald personnel.

(3) The Department of Justice must undertake procedures to bring Medicare

> and Medicaid violators quickly before the bar of Justice.

Conslderation should be given to expanding the number of United States At-
torneys with the thought of designating a certain number of Assistants in each

' reglon to handle prosecution of Medicare and Medicald cases.

(4) Medicaid forms should bear the warning that fraud of the program is a
Tederal crime because of the large share of funds coming from the Federal gov-
ernment. Many violators now contend that they do not violate Federal law by
stealing from Medicaid.

-——
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Medicald regulations now require the release to the public of the names of all
physicians making more than $100,000 from that program. Inexplicably, Medical
regulations prohibit a similar disclosure of the names of providers cover $100,000.
I believe this Committee should intervene to make the Medicare list available
in view of the strong public interest and our desire to make Medicare and Medl-

cald congistent, .
16 In the nursing home context, I have several bills which I will not discuss at

this point. I will have by staff sit down with the staff of this Committee and ex-
press my thoughts along these lines.

Scnator Tarsance. In opening the hearings today, I would like
to remind witnesses once again, all presentations and testimony are
limited to not more than 10 minutes as I have stated.

The full statement will be made a part of the record, and carefully
reviewed.

The next witness is Mr. Xdward Beddingfield, medical doctor, chair-
man of the council on legislation, the American Medical Association.
Dr. Beddingfield, we are honored indeed to have you with us.

Your entire statement will be inserted into the record.

STATEMENT OF EDGAR T. BEDDINGFIELD, JR.,, M.D., CHAIRMAN,
COUNCIL ON LEGISLATION, AMERICAN MEDICAL ASSOCIATIOR,
ACCOMPANIED BY HARRY N. PETERSON, DIRECTOR, DEPART-
MENT OF LEGISLATION, AMERICAN MEDICAL ASSOCIATION

Dr. Bevpineriern. Mr. Chairman and members of the subcommittee.
I am Edgar T. Beddingfield, Jr., M.D., a physician in the active
practice of medicine in Wilson, N.C. I serve as chairman of the Council
on Legislation of the American Medical Association, and I am pleased
to present to this subcommittee the views of the association on the
important legislation, S. 3205, before you. With me is Harry N.
Peterson, the director of the AMA Department of Legislation.

At the outset I would like to state that this subcommittee is to be
commended for these hearings on S. 3205 with its review of certain
areas of the medicare and medicaid programs. Major amendments to
these programs were adopted in 1972, Subsequent to that time only
relatively limited hearings have been held concerning implementation
and development of these programs. It is evident that there has been
substantial dissatisfaction with major provisions of these laws as well
as with regulations promulgated pursuant to the laws.

Dissatisfaction has been voiced by providers and physicians, as
evidenced by numerous lawsuits, by Congressmen, as well as b
Medicare-Medicaid patients—the beneficiaries of those programs. I)t'
is indeed timely that this committee, through its hearings, review these
programs as to issues in S. 3205,

However, Mr. Chairman, in considering any changes to medicare
and medicaid, it is of paramount importance to consider possible
effects upon patients in those programs, and it is equally important
to measure the impact of program changes upon those who are not
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Federal program beneficiavies—the private patients. We perceive in
the amendinents before this committee. as proposed in 8. 3205, a very
strong potential for a continued shifting of =egments of health care
costs to private patients—costs which are properly the obligation of
the Federal program on behalf of its beneficiaries, When this <hifting
oceurs. it not only has ramifications relating to availability of care for
medicare-medicaid patients, but it also affects quality of care for all
patients.

As to S. 3205, an overview of the modifications this bill would make
indicates clearly that the major thrust is cost containment.

The American Medical Association fully supports measures which
can properly contain costs =0 long as such measurcs do not impair the
quality and availability of care for beneficiaries. The medicare and
medicaid programs were intended to provide for their beneficiaries
the same kind of care received by other segments of our population.

Unless it is now the intent of Congress to alter the status of avail-
ability of care and quality of care for medicare and medicaid hene-
ficiarles, it is imperative that any cost containment measures be
imposed cautiously so as not to have unintended cffects,

We are, of course. aware that Congress faces *hard decision=™ in
attempting to maintain these health programs at a high standard of
quality care while struggling with a means to fund properly all of
the obligations assumed by the Government, relating not only to these
programs, but also to all other programs.

It must be recognized that the inereased demands which have flowed
from increased care made available through Government programs
have added to the marked increase in total cost of these programs, It
should additionally be recognized that health care costs are not im-
mune from natural increases during a period of high inflation as we
have been experiencing recently. And 1t must be recognized that in-
creased expenditures resulting from increased services and resulting
also from inflationary costs do not of themselves warrant the imposi-

tion of arbitrary cost controls.

We have submitted for yvour consideration a more detailed and ex-
tensive discussion on major provisions of S, 32035, We have indicated
our support—and our opposition—to provisions of the legislation, As
to some provisions we have suggzested amendments. We urge vour
careful examination of that statement. In the remaining portion of
the brief period allotted us during these hearings for oral presenta-
tion, I will quickly summarize our recommendations with respect to
elements of the bill.

ADMINISTRATION

Under the category of administrative reforms. we recommend that
the sections relating to the establishment of a health care financing
administration, an office of central fraud and abuse, and the appoint-

‘ment of an inspector general for health administration not be adopted.
In our opinion. these provisions are unnecessary. because sufficient
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authority is provided in current law to accomplish the goals sought
by these provisions. In fact current initiatives are now underwa
and are being Yursucd vigorously to accomplish the objectives, With
respect to establishment o? a separate health care finuncing administra-
tion, we recommend that overall direction of health care programs
not be so divided.

We support the princiﬁ)le underlying the provisions establishing
procedures for more timely and accurate determinations relative to
eligibility and administrative procedures under medicaid. The provi-
sions enabling States to verify medicaid services on a sample basis
would also be beneficial.

Concerning the provisions relative to promulgation of regulations,
we are firmly on record for modifications of the Administrative ’ro-
cedures Act to correct abuses which have occurred in the promulgation
of regulations. Modifications are needed in order to afford proper
opportunity for all interested persons to have meaningful input into
the regulation process. Following the promulgation of a proposed
rule there should be a minimum comment period of 60 days, with
additional time being provided thereafter for the assimilation of com-
ments before the rule is published in final form.

We recommend for your consideration the elements of the proposal
developed by the American Medical Association, S. 3358, which is now
pending before the Congress. In that bill we addressed certain of the
same issues involved in S. 3205. Our bill for administrative rulemaking
reform, in addition to providing for an expanded comment period on
proposed regulations, would in part also make modifications to re-
quire major policy statements, which often affect substantive provi-
sions, such as benefits and eligibility, to be published in the Federal
Register. Too often agencies will circumvent the Federal Register
process by directives issued through guidelines or policy statements.
Our reform proposal also covers many issues not addressed by S. 3205.

As to the last item of proposed change in the section pertaining to
administration, we recommend not only a continuation of HIBAC but
also a strengthening of its role through proper independent staffing.

PROVIDER REIMBURSEMENT

S. 3205 provides a new methodology for determination of hospital
reimbursement. We have strong concerns with respect to this proposal.
It would, in effect, classify hospitals and create for each classification
an average daily rate—for routine operating costs—which would de-
terniine reimbursement under the medicare program. In some respects
this provision may ameliorate some of the problems which have de-
veloped in implementation of section 223 of Public Law 92-603, upon
which similar methodology was imposed. However, we find this aver-
aging of hospital costs to be undesirable. This method, even with the
variances allowed in S. 3205, still retains the seeds for reduction of
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quality of care. It also creates the probability that costs properly at-
tributable to government programs will be shifted to the private sec-
tqr.l ’1;13 proscription in medicare law against such shifting would be
violated,

We do support in principle th:egrovisions which encourage the
closure or conversion of underutilized facilities. We suggest, however,
that assistance for these purposes might more appropriately come from
. funds which have not been earmarked for the c{)ircct delivery of health
care services.

PRACTITIONER REIMBURSEMENT

lA ?)etl'ies of plrovisions under this section of the bill have special ap-
plicability to physicians. swe
The provisxlr)ms establislﬂv anew statewide prevailing charge level
and restricting the applicabi fity of the economic index are objection-
able and should not be enacted. Current medicare reimbursement for-
mulas are themselves discriminatory and arbitrary. Now to impose
further limitations that would have the effect of denying even the re-
stricted increases allowable by the economic index 1s most unjustifi-
able and the proposal should be rejected. Unrealistic and arbitrary
ceilings could unfortunately reduce physician participation in medi-
care.

The provisions requiring physicians to designate themselves as
either a participating physician or as a nonparticipating physician,
with the undesirabl8-tonseqitences dictated by the bill, would vitiate
a fundamental concept upon which the medicare program was
premised. These provisions would remove the present option of the
physician to accept an assignment or to bill directly on a patient-by-
patient basis. They would require physicians to enter into an agree-
ment with the Secretary of HEW to accept assignments from all pa-
tients as participating physicians, otherwise they, as nonparticipating
physicians, would not Ee tHewed to accept assignments from any.

o support a medicare mandated division of physicians would be
both wnwise and unrealistic. The proposal is unrealistic in that it
would fail to recognize-the present appropriate practice of a case-by-
caso determination as to whether an assignment should be taken. To
label a physician as participating only on the basis of whether he
accepts a restricted reimbursement is to denigrate the services of other
physicians who actually provide treatment for medicare patients, but
who would be deemed nonparticipating solely because they chose not
to accept assignment for all their medicare patients far in advance of
treatment. In our opinion, although the cost to the program would
be relatively unchanged, the result would very likely be a decrease in
assignments,

The proposal is unwise because, by disallowing assignments on a
case-by-case basis, some patients will not seck services of physicians
of their choice. This effect would be contrary to the intent and lan-
guage of the Medicare Act itself.

W;—""“’
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These provisions offer certain new entitlements to participating
physicians, those who must accept assignments for all patients. Certain
of the so-called benefits, those calling for more time{:’ hayments, are
no more than those to which the physician is entitieci now. If the
medicare administration could in fact fulfill a new mandate of Con-
gress to expedite payments to physicians, as held out in the bill, such’
a system should, in all fairness and equity, be initiated immediately.
It is disheartening, indeed, if advantageous administrative aids are
presently available and they are not being used now. The $1 per claim
offered as an inducement for physicians to take assignments is an in-
ducement in name only since it 1s coupled with the requirement that
payment in full as determined by medicare must be accepted thus de-

riving physicians of other appropriate reimbursement procedures.

he foregoing provisions, intended to increase the use of assignments,
instead only emphasizes the need for examination of the basic reasons
why assignments are being shunned. -

I¥\ our view the provisions as to hospital-associated physicians ex-
ceed the proper bounds of Federal action. It is not the role of the Fed-
cral Government to specify elements which constitute the practice of
medicine generally or in any of its specialty fields. Nor should Federal
legislation, by statutory definition, attempt to divide or specify the
role of the physician in the practice of medicine. Accordingly, the pro-
visions as to anesthesiology services and pathology services should not .
be adopted.

Moreover, the section entitled “Hospital Associated Physicians” is
not in fact so limited and accordingly is misleading. In modifying the
general definition of physicians’ services, section 22 of S. 3205 would
apply to the entire spectrum of physicians’ services in the medicare
program. We strongly object to any application of any provision which
would limit recognition of what constitutes physicians' services in the
communities across our Nation. This section would disregard normal
professional relationships and establish as the proper recognition of
certain physicians’ income only that level which would be received
by a salary. We find this premise untenable. These provisions should
be rejected, .

Concerning the provision which would tie medicaid reimbursement
levels to the reasonable charges allowed under medicare, we have strong
concerns, and recommend that this provision not be adopted. The medi-
care level is itself arbitrary and discriminatory, and to peg medicaid
reimbursement at a percentage of such an unfair figure should not be
countenanced in statute. Moreover, to do so would give an illogical
approval for different levels of reimbursement by separate Federal
programs for the same services. _

We support section 24 to provide payment for furnishing antigens
prepered by allergists for medicare beneficiaries.

We support section 25 to facilitate medicare payments in the admin-
istration of the estates of medicare beneficiaries.

The prohibition against assignment of physicians’ accounts, as pro-
posed, 1s too broad and should not be adopted.
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LONG-TERM CARE

We disapprove of the provision under which the Secretary may
overrule the certification by a State agency of a facility for participa-
tion in the medicare program. -

We support the provision permitting more flexibility in patient ab-
sences from skilled nursing facilities.

MISCELLANEOUS

The bill also relates to miscellaneous reforms. We object strongly to
section 40 of the bill in several particulars. We find unacceptable the
provision which restricts recognition by medicare of certain contractual -
relationships entered into by the hospitals and professionals. While
some individual contracts are not to be condoned, hospital manage-
ment and physicians should be free to enter into various arrangements
in-the interests of patient care, with hospital management and phy-
sicians remaining accountable to the public. The action of prohibiting
any percentage arrangement, however, should not be countenanced.

The additional provision requiring Secretary approval of almost
every hospital contract is extreme to say the least. We doubt the feasi-
bility of the proposition just based on volume of contracts involved.
But more importantly, we are not convinced that government agencies
can exercise the apparent wisdom which is accorded them by this pro-
posal. Government agencies have not demonstrated any special acuity
which would warrant its employees passing upon the necessity and
propriety of hospital contracts.

We support the provisions relating to contracts with health mainte-
nance organizations. We also approve the provision for expanded
recognition of ambulance services with the modifications that we have
proposed,

CONCLUSION

In conclusion, Mr, Chairman, we have indicated our support for
some proposals and our objections to others. Taken as a whole, this
bill should not be enacted unless substantially modified. It would not
be in the best interests of medicare and medicaid patients.

-~ We would now be pleased to respond to any questions which the
committee may have.

Senator TaLmapge. I have looked over your statement and have
studied it in great detail. I do appreciate your contributions. I know
that you have testified against the provisions in section 22 relating to
the reimbursement of hospital related physicians.

We of course welcome your testimony and the testimony of all other
concerned groups on this point. I would like for the record to show at
this point statements received by the subcommittee from the American
Society of Anesthesiologists, College of Radiologists.
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Those are three organizations directly involved, acknowledged the
_problems, worked with the committee in developing section 22 and
are generally supportive of its provisions and several State medical
societies provided advice and assistance in the drafting of the section
of the bill designed to encourage acceptance of assignments under
medicare. ,

They were not as negative as you foresee the potential of this section.
I thought—they thought this might do some good in a noninflationary
way. Do you have any comment on that ?

Dr. Beoningriern. T would like to respond in this fashion Mr. Chair-
man. Of course we acknowledge they are proper, these physicians are
members of their specialty 