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PRIVATE FOUNDATIONS

MONDAY, MAY 13, 1974

U. S. SENATE,
SUBCOMMITTEE ON FOUNDATIONS,

CoMmi'rrEE ON FINANCE,
" IWashigton, D.C.

The . dieommittee let, pursuit to recess. at 10:10 a.m., in room
21, I)irksen Senate Office Iuiling, Hon. Vance 11artke presiding.

Present: Senator Hartke.
Senator lTLurERIU. The committee will please come to order.
Today we begin the first in a series of hearings to be held this

year by the Sulcommittee oi Foulldationis.
If oui years ago, foiindations were one 6f. the prime targets of tax

re"forilegislation. Congress closely examined the benefits received
by the public from the tax exempt affoiwled fomndations. Almost all
f th Alwitnlesses appearing l)efore, the Senate Finacme Committee in

19(9 agreed that there were ables of the tax exemption privilege
Iw foulindations.

Some saw the accumulation of wealth iA' the hands of a few and its
use to further the personal interests of lose long deceased as incon-
sistent with our delnociratic values. Still olthers objected to foundation
activities, in politically sensitive areas. Anid some objected to founda-
tion control of segments of the private sector.

01n the other side were posed those in the foundation community
who saw private charity as relieving government of responsibilities
it would otherwisehave to discharge. and those whose programs do-
peile(ld on the support, of foundation grants.

There are those who say now that the Tax Reform Act of 1969
cured most of the ills afllicting the foundation community. Quite
frtnkly. I have no idea whether that assertion is true. In fact, I am
concerned about our continuing lack of knowledge in this field.

Hard facts were lacking when Congress ,noted in 1969-they are
still in short supply today. On March 22 of this year, I sent a~Ietter
to the Commissioner of Internal Revenue, 'Mr. I)onald Alexander,
asking him to respond to 17 essential questions. I am placing that
letter in the hearing record so that the public may become aware of
some of my initial requests for the information which has been lack-
ing so far 1

Those 17 questions can be grouped into two categories:
First, how is the IRS organized to administer tax exempt'orga-

nizations, and just what administrative functions does it now per-

Se1 e p. 110.
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form? Along this line, I 'asked for proje'tionsA what changes
might occur if the special office within IRS for tax exempt organiza-
tions proposed in both House and Senate pension bills becomes law.

Second, just what impact has the 1969 Tax Reform Act had on
exempt organizations? How many new foundations have been created
Since 1969? How many have gone out of existence? How many have
changed their exempt status to or from a private foundation? What
evidence is there that the 1969 act has resulted in proportionately
more foundation'wealth going to charitable purposes?

Unfortunately, Commisqioner Alexander was unable to be with
us today, but he will appear before this subcommittee within the
next few weeks. If the RS is able to respond to my questions, the
data will shed some useful light on this important subject.

Let me make it understood at the outset tiat I come into these
hearings with an open mind. I have no predetermined position on
private foundations. These hearings are designed to help the mem-
bers of this subcommittee assess the position and the role of founda-
tions in our society. This is 1974-not 1969, and we will not rehash
the arguments of the past. Instead, I want t# know just what fomn-
dations are doing today and where they may be going in the future.

In making this assessment, it is not enough to say that private
charity., has been around since the Romans, or that it had an im-
portant place in the very early days of this Republic. All of this is
true, but it says very little about the role of private charity today.

Nor is it enougli to say that, if private foundations ceased to exist,
government would have to take up the slack. If foundations are
merely on a parallel course with government, they are existing on a
very slender reed.

The meaning of private charity has changed from the days of fle
Romans and colonial America. Perhaps it is not so much that it has
changed, but that it has expanded. We may still need private efforts
to aid the poor and the ha ndicapped and the infirm, but theile is
now a. much greater need for, private charity.

Foundations have a unique opportunity as we begin the third
century of our experiment in democracy. Thev can be true philan-
thropic by providing for new opportunities to open our society to
new ideas and new approaches to the solution of problefis which have
plagued mankind for centuries. There is injustice all around us, from
malnourished babies, to needless deaths which result from insuffi-
cient medical knowledge. to inadequate housing and insufficient edu-
cation, to human lives which are wasted because we have erected
barriers in our society or in our economy which have inhibited peo-
ple from achieving their full potential.

So much remains to be done, and foundations have the resources
and the freedom to meet the challenge. From the smallest to the
biggest, foundations can help to solve community and national
problems.

What was asked in 1969 will also be asked in 1974-just how much
does the public benefit from the tax subsidy which it gives to pri-
vate charity? That is the ultimate question before this subcommittee,
and I suggest that private foundations and their grantees can answer
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that question best by defining their purposes in terms of essential
American needs.

In a speech I made earlier this year, I made the following perti-
nenf points:

1. There is nothing in American society which requires that (oun-
dations exist. Public needs can be defined by elected officials who
are responsive to the people they serve.

2. Rather than consider foundations "essential" to American so-
ciety, we should talk of their "desirability". Outrs is a pluralistic
society, and we should encourage the participation of diverse groups
of citizens in the process of defining and meeting the needs of people.
Foundations can hel) fill this need.

3. If foundations are to earn their right to continued existence, they
must have a well-defined purpose and clearly delineated policies
in puirsuitof that purpose.

I do not, say that all foundations are without a clear purpose, but
I do say that the foundation conuipiity as a wilole is lacking a clearly
defined conception of their role in contmporary American society.

I believe that foundations should be the cutting edge of infiova-
tion and experimentation, that they should be probing the resources
of America so that we can raise the.quality of life for all Americans.

It is true that some foundations came into existence for the pur-
pose of tax avoidance, but if those same foundations use their re-
sources to better our way of life, the motives behind their creation
may be inconsequential. 'What I am suggesting is that we l6ok be-
yond the superficial issues to determine just how the public is bone-
litiiug from the wealth of private foundations.

This subcommittee can shed some light on this question,,but foun-
dations themselves must undergo a critical period of self-examina-

/ tion. They must determine just how well they are responding to the
needs of our society.

In my February speech, I also suggested that foundations should
open themselves to the public. I recognize that vast improvements
have been made in terms of annual reports, newsletters and the
like--but I have a greater meaning in mind. There is an inherent
danger in private foundations where the boards of directors are
composed of wealthy people who may be associated with other chari-
table' endeavors. This is ani elitist danger, and it can only be resolved
by expanding boards to include more members of the public and
oJ)ening up the grantmaking decision process to the public to a
greater extent than is now practiced.

T'he current strain of elitism means that foundations may be all
too prone to support "safe" activities-activities which reflect the
values of the members of the board. Diversification of the personnel
involved in the grant-making decision process will open up founda-
tioIs to new insights and new approaches.

I realize that I am painting with a broad brush, but the public
,views foundation activity in terms of its general impact and its
general value. I do not discount the work done by many individual
foundations, by the Council on Foundations, and by local and re-
gional associations of foundations to encourage innovation and facil-
itate cooperation among foundations. By and large, the foundation
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colniuit iy is i responsible one which seeks to avoid the mistilkes
which) led to lprovisiols of t he Tax Reform Act of 1969.

At t he stime time, 1 note that til, excellent prog,,rain of t he receil[.
11titnul conference of t lie ('0oun1il on olll Ilt ionis was entitled "Bllue-
prints folr Snrv ivul'. There is it ceil aill defensiveiless colmot atel by
tllat title- defe si vellIss which revotgnlizes t ult tihe foudllt ioU vom'-
1nt litY remil ins eit iidvv ttiltck. Ilit tlh1 liest defetise is fi offense. 11t1
I trlst, tllit toiln iltiolls will tlke to tlt, offei-se, 'ot ill it plibli. re,'
latiotis effort to show its low mility graslit they liake or how nliech
lulfolly t lhy spend. bit ail offense )ltsi oil tlie sli)staiee of pltrOess
'111d jIositi ; v ot itriblit ill to ot ' Sociei't .

I opvll tlese heulrings hoth N with I ut (ce1Wt'l'lit the role of fouln-dations ill 0111' society today" 11(1 111 'itenlel hiott jhe t'i)1 iul
of that role. Here is* c ititC to be lOmt(' to 11111le tilt lIevalis of olit
foullldilig fatl ers 1t tile hmls tild 1Spil itiolls of a1ll Ailieicai mell
1111d wolilell a rea lit '. I t ile wei tll of foilutions c.11 i be hurt 1essed
in tie, ell'oft to realize lhose lrca it is, tiley vill lhlv tle It, Sl)po't of
thlis sillwonnite iilid of te Aiterit llli ivolle.

()m it i'st wities~s todiav is the IHevei'elld Nlonsiglior Gieiio I l-ll'Oii
wlio is Jiresidnlt of the 'Natiofn 1 (enter for I rl)1i Vt h't A ifi i I's

ill XWasliigtoui. 1).C.Good ilorningq.

STATEMENT OF MSGR. GENO BARONI, PRESIDENT, NATIONAL
CENTER FOR URBAN ETHNIC AFFAIRS

Rle\er-end 13.uto'sl. Good( 11norn1iin.

Seliltor I,,ir1i1i. I)eliglhted to hiive vou here.
Now, let fle say lit, tile hegillilg tllit, ever statement will be ill-Clllded iii tle lieuiring r't(1rd ill fill, astliittlh it were read ii its

entirety.' Ald if von cure to sllnilliiaize, v'oilr stlt enielnt, oll cT-
tainly may do so.

.leVrei(d 1IIRON. it'. ('iiairmal, y niamie is G(eio Ba:1ro i, lind
1 11111 tile. presidelit of tlie center, tle 4Nationil (. 'ell' for t'llll
Ethnic Afthirs here ini Wisliigtoi, ).'. I welcome tihis oppoli til ity
aind invitation to be pr'eSent.

I appear before this subcomIllittee ill concern aiid reos)onding to
tile speech thiat you had recorded or printed in the (onigressioiall
Record of April 11.

My own experience since 1960 has been in urban affairs, IprillrilN
here in Washington, D.C. and nationally with urban task forces
concerned about racial and ethnic groups in the United States. Aid
I wanted to respond, M' r. Chairman, to your remarks, sole of which
you immediately quoted here again this nornlig in termins of private
foundations in search of a purpose.

Nuinber ole, ' you spoke of the desirability of foundations in a
plurIliistic society. I agree that foundations (an serve a useful pur-
pose, al that wee should encourage tlie participation of divl'rse
groups of citizens in the process of defining and meeting the needs
of people.

In terms of that point, I wish to share with yofi-, N[i. Ciairimaln.
in addition to my own written remarks, that I support the need and



desire lilitv of fotiatios ill our' m$4ietVy, $1l the good work they
hlav' diolle. However, 1. til tspecittllv eiiQ'Welied that 111y folltil-
tiollis do nti accept tlt' that V6li1t VOi have wXlP+s'dt 1ttii( that I
.ltipp'ort, thiit o!ils is tlilly' it plii'til4tie i-citV. I'h ititii of 11
j)illlStiv w5(lietv lislt to Ix, * I'elcogilized ill oillr public edieiatimlill Sys.
t(ilil IilI llhIi bY foltili(IiitIJ,. We have Seli folltilidatio grilll to
c 1lt-il ilist it i ll 1011. Iii villls(t it i t ions. citli ific iist iit Wli . tit-
Vtst tes (llit( ,01. ' e fo'trs i% fo !dat ll( to grille to iliilitl t . Mv
pXjritilie. Mr. ('l i-fltili," Slows ihiit uilly foill[itilt iois hamve ig.
l0lil'(I4 lit El (' g1'tI11i o i n u Ii i , twt o-a ol lii ve' igliln 'd it la rg
.1g0ii of wvoirkitig classi !i ' ive lt' ('ii4tex6.s, wh1' fl lhot
liiii~tiit'it W, rh e iot, Iiol teliit o the lilt it tiv siti \s. l!o I Iv lot ie-
li(t, to foaliohliis. wlio ale tilt !,liit,'l to I lle iljer ile h' v ji4i
lo inr, lowel' incom iiddit. AItiilric'all. w!itt,, wilo live iii ill-iill

111t1t Is to eX~nl a 't lit' tei ioflio of olt11 so it 'i ii+ i vit'ti l'' ihe
foildlit lii iosiv''d to () IiOlv' wOlrk if ll iV tll golig to get* Ilio'
1i'i. it't flroll li diver.se gi lit l of om. ,,l'ti('i'.
M ilt'li of fill% work iS 1t) .t'isit i' ll' i iv titt 1111 )ili' i li.tilt illliS

lt tliet )m W iof !l-iil i o f'it't V. tit thi' ci it's wI ihr I hav e wt lketl
Siice 1 9t8. ill jillti, llil w ill t1.litemiie l ofilf .y fii y. wliitts
al l',oftll ,ii t si'fet't o l x I 's or ill E Iihi! . or (w iacigi s jlst becaa t e"l he
live iext to bliicks i tll lli 4ar1t1i.s. I spi'llt iy w iho Iit Ii t lilit
for jilst 'i ! and t e Itlit . I) Vears illi w ilV.,l gio 't O i 4lo. I i (i'n
thlaut illi P'5t('li vi vlit iil ill trii ofl cll o i ie In t woli h '
aild i if llNoi ( lii .t' s. A 1141 I ihi ' li vt' 0ii .at 11 i liulv, iuiv of 11111. li ltii

:1iid ilivilt *l ist it fit ions lihav f lot be i setisili v' to (t "lt ililatinll,
lilt, eo'C lilli'. the SO'ili lit e (.10lilt-1d, the plIitical tilieilat ii olf the
So-cielled i lent ai jonit v. Atid I believe lhat theilti hi yenll of woIikers.
aildt liet, riilf'lii ildren of w\'oi'ker., like myself, solliietil, j ist 1o) in it
know i lit right people ill ii111iy of the, folindtilills, we liliiye just lot
golle to t le sate colleprs, we have not li'loiiged to t he1114' n 1e libs.
(tftl~l l illt adviSel ill toilt. to it foil tolatioll tlit I rIally oilllit to
kiluiV this member of tile loard orl that il(l)('llr of i hbaiii id. So. 1
Slheve t ile board of di't 1oi' of tile founda0tions, ouhtli lt ), ito more
livt, rsitiofl.

This lack of diversity some iumues creates ai itis of osollimese an
elitisi or soittini's ia hostility that backfires. We have foundation
suppoltl for programs ii irllin aras like Ne ark. )etroit, Rodwlister,
aiil Imiany other ,itie,.. lit our work ii l out ; 'ities., I find that tiltt
people i t -lt i live next to ile gh(t to tire heavily Ailericall tlinit. 'I'lie
(h(stini ()i t'iiies like Boston heels oil ligiholhoods 1iid Oi llitest
(thlic',t:'lI iliii"orit ' g " ilr'\oipisl) togretoi'. I itilll v r" ilt, '1 ,t.(*-(
il tie cOli\;ernt.. issli betweell the inner city and people nlext to

hei wh'io) lilIten to be very hlavily eastern, southern Eirolan,
middle American ethnics. I iam interested itl seeing that, public 1l1icy,
in terms of the uiirban crisis s will only begin to deal with lie irhai
crisis w'hen w'e understand the ttinii and voi'kintg (class factor as
m"111 its the racial factor. I believe some foundations ltve recognized
this, but, not enough.

Vhen I go to a foundation and I say I ai dealing with tile white/
black relationship fromu the white ethnic group perspective, Ilm told,
"tyou people are the bard hats or the racists." And I say, "no , if wve
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ntre pan, of theo problem as whites wto live #text to tho black, then
we imst, a pult of the soluttion." As otie ;*omou said in a group
ilt 1itit.ore, 'you know, Ixq,)pi,. in the glietto Iii have a broken
bi'k. nld thev Ietl moiv help. btit we also need hefp for the jwitii
%!ilh t abrokel toe %tito is tiot thitl saie as the ;itsloi with the lit kel
back. and it should iot lIm i1n) etihet!or .9til so we are talking it i!-
eptqitvi1,. lit fN , I thiik there .,4 mome llbmtiht, ill Wol'kiltIg cliai ethnic
grilll. fl0 towttd tllillttliits, but el4l)eiriies towlds mir i iielltual
scwietv, IllltW o'fln toWi i tOle ile lelslilp) of otlr swietv.

*44-'s in , vill .,iil l for gl siv te i tlillte' utli ii i ilt twll mt govit- .
iulu hoards, I Wolld kitiltii! h it. that, ihe tilitlieS-. like Siria or
Rodlill) or. ,IM0i'ski whieh otih ldiird1v he foid on litiy fouvidh.
fioi boat k.. I thiik ftoiititl iti hu ii iitde pi't roigs, in terms of
woieitnIi Iild rnilnoifit S oil their l msisI, b t l iey lmust, go beyold
tihat to reirvselit llie i'II leli ihttisi'i of Alierielali 4wietv

I Wtilld ails) $41v iii terins of ilis, 1not. oild all f c4)tlo&ti(l ltalilt
stipipult for f(oiit itiit. lo iitid JltiliC, 55llcltptot. Ivill (litil come w(1 n
foliidlitions revslott id nuiake legitimit. lt, jlttiilli i, t he etflliin,
t!e ru! nul, ind life ,'le plulilism 4 our Aneritil! a ni't v. In oitr
brief ttetipt Ito Stildy 11t1l h k it foudstitonl i ill e lhi. few yv'a.,
there is isstitlh fieilIe itelli eds to Isw dolle 'm tet ii s of the pllirlli slit
of a1ili!, ti llCISl4 stair its well ii 1 li01 boartl of dir'tetols

lhii t, 1 11111 Colit ei'llid Iwiti tile j)iwl i t i lit ,. -t t fotim dal
tiioit should live s liiniqe lib litv to Is' far-Stghited, so fhll i hey
c i l I t m k ilitto the filt i'e. pI rti it rl ill lie flht- i of pi li C tli t, v lclltioll011

l'i' l l is lit) itl, thih t i 1 ilre cr'i ilal iii ot 111' wiely, mid itlis. is iroiie
bi-ei., ti is week we helelreil fle Suprene ('oilli Die isioli of 1i9i4
Oill Miy 17, oil desegit'vlgtioll.

"l'lie challenge of i ividedt sto{iety' fates Ius in Northbern urban
ities.. I|'lke ait iy like Bto nlii. with i iot elhiili tti colleges illd 111i.

VerSit ies. It cilt iiuleglrlte, 1111d t(be bu ltdell en s to lbe pt, on t he
niiioritY commnnlnity id tile vorkinfr cliss etimi' coiilluity living
iext (1)o1', It 1s i' rv, \ery V iVrard to filld follidatiol Sipport for pro,
rllils thait deli wvit'h botil Sides of that. agellda. to deal wit h the real

iMN-4ues in pitlie ehiclitiolt that light ltelp) us to deasl witi niortheit
itiian r)loblems. ,

We do iot. have nill interellttil (inifsiOi in Amserician eitte'ation.
lit fact. A1nericali edlication lilts1 beei onoiiltural. The model has
len ")ick aidi Jane" iil "Miss Virginia Slim." It lits not heen
legititilite ili Ateriaiin edl eati olt to be either miioritv or etlhni..
Etlinie )llliriili liis 11ot heeli legit imiate 11nd this crelltes resentimeit.
Ihis crelaes t'it'lntt tImit ot ol liv towatl iiiori! ivS. bit a Iso it v'Tlties
reellt inelil toward the establishment, group. It C're'ates rilintment to
those pIeo)le that set )olicy. It c'eates resntm let tbelcale people
Used to believe "wht atever I lNe teachler t*1id," wis gospel, whatever
tilte iiniven-itv wanted 'we supportedl, we si)plorte(l tax bonds for
liltiver'siti's it ani1v level. Now manti middle Americans are vertl' lit
tigih" 11h)01it the ieicational estalismhtnent. Iey are very "lip tight'
11n1d they have been made to feel that they are the proben. In terms
of oir society, ill the area of education er ,Cey little lilts been done,

nidi few foundations are interes-ed in hlow (lo we deal with the
plurlil'ism of American society Aii terms of class, in terms of the
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ethnic, fh.tor, and in formB of rave. Atid hewiv I 1*l i've we have it

.'I t, i rt h v ou lltneii hllo m that buulll la , or ols 1 1, t / w, tilu i i t v ul
ciurriont o , uge whi Iit 1t rWliflz ig ri r)ligh oIlr hwx itty aid mike
griai k iv's hIllfli uiuf iIIfoili ltt hn ilge. I figivv with 0 I1 i' . Very

t1110) 1 t11 itti (If prt! 4t - itl It 1 ii "i A ftt li c" t fllt life theli! 4 \i1t
tilt loll ocial i i4 tf MatVi pi gi il'14 like M ). t i sili l', j

t I ll' tr h,,I av f i gt 14911 t ' ;4 fiit I #I lt it!,ill-4 Iwli .l% u iu vol
lk tliu , t ts the t liii it 1.11l W hat t'ft . It' 1l -li4 ' ih f I ,i o.

i t . t '. I i 1 1 1 11141" l I l ~t 10t S 1H I$1 I .IIiI f, ,1 VI I! lt 41

Iot l tl o elp 1 Sit II I ,im 1'-t i lthg la mt ill Ifitful 1 lvig twetl hwoh, il k
ts'I ll i Of 141 fli t , O 4tlliplol I lijlIe t h iitll- 1),l0il14, t l A t t u*, midu I

ft,!! (Il(.- l 'it%4A 1 (it - of~," I,,!' he 't. \1411 k i' ,1t' 1 lilh I.-i I I ' I' .\ v ,

li I ' ' Oil.It ticil 1 t lis ' il t illi 4 m ii ll ,ir it it, Ii a 1it4 i k. '
11 ! t i itt i itli't 4i 111 , !tlii.I 1 4 1 i to !1 1 i' ' s-' I t I ll
t ,! i; ti' 4l Ot I 'itlu I f I it. flli i et lt ii u i,' ii t.t. t i

IV ! t oi e ' I| Is i ill'' vii * t lie t 1ie t 1:it 4 !,it, -, wt I tit It o 101 )11 Vh

i!,ti l 1U" E i.r.thelf i , 1, li(! ' i ti i~l ii' .x of P4 9,rh vlbeh.1 t i ,ii II f!',

I 01 1 1 Ii i- tii. lit lif ,' , If ", l i l iti 14 im i
Vi, I o f 1IIl lII !!t 4 1 r 4l 4 ' I'lil d l ), it: 44l-t I th. ff iI IIto lif v I$I

w iil l t' Id f lc! XIi hitl 4I ii l tI o licip' ilhdl v lit iiJIlsli liolii

1 I t I , \ I vl iit l, i A uI t ik , ki I h a l t'* i ,4 !vIIu %i - , Iki
I f I I I f li4t i t i t l a I le It - I I lk!4 ( -

I I Ie t! fli Ju k!lit 4 11l~ i i h,~v ic.li l

il~t ilt ttie EJ~i #Ij t~ llt. llll iii% i, tll, 441f ,\ot! il!iI li -.4 tit tti '(!l l

Ah I t tlilt vi'ii l '' tlti I Iil i .rl i f 141 1 il v I lie: i l l4 t 0

1il i 02t i i i I t.% 4 it Pt, II IV l 1 it I iti II liliv I)ll.ahi 1 t ih

iiJIo tit ,lhi f !l'Ii rtiiliiji ! lhat ilr- ciiiit ti ° $41414tt1 in !lw4 ,iiht1 ill~
I' I'e1li lililii~ W e till itt li i i e tt t lo,.i,, i ill -in !ht:l , 4!1\.

))A j j*s 4ofq Idk1 m i 4 14 10 eii v A II '

I I I'llf- l 'l le'O cv 'I)*\ d w alo I w

If ) I t lilt %V it 11111 109111 41 lM Of j)(l :pose, We (i)d o t 10 ia V (1 '1 a11tta Iim
5 ill (If i1i I It li iti- Foil tI) v e oiiui i ft l e a' d til i lu stv le, to

witllilli( l Ii-o . tifo \ woi rk ilr;, pie oli ple. %('l .l! I i . 11, 4h\' ,,2 lW o ai-
i. l'il iwi l h lls 1 tl itS. lifI ell'v t t1120 the di vel sit it omr !fii tvl
Iild it s' 1Jill i l isr l t lil i til 1)(1111110 pat!i ll lit 1.1tco 1 tii) g Iii llll i -e
t hat Ill t 1ti-t tet'it lll jiV pl o)LJII f g!oodI w~ill do 11) ili t Io WI 41< to.
gd'lii he. I I1 ievo! !:11 Wo a woi'k noge t- li f ill of r Ame l cal i'4,t
cietv woi recogiii thl t bt . re i o-, it ' -ifit pi ot " bui t we 14 t ,te lh
1114to t 0 i1J1, tP1111 il vial, 111A( fIhIIi tlistif- volliiry inl the would. hlitnt if
%V( 1 4021it 1111d1 acceplI t 4111) WeI~ tit wvill findf better wavs

On)e of hell t Iili it~Ihit I (1(o il livev!Jlkx)ri(lSiq to fri' to hu60

ttior'it' ~'(fe iu l u ' ok people widonvwu119f)(01k ith i ollf (itits eK 'hat do4
We i4t lve to (do to (t4'i#V(' it stahulized raiain 1kild 4ethniic ?outcuit
AVIllit (io. we U'4'( it) (io to tit -#")O(I school ? We do notu (vv4li

kniow what it g04)(1 Schiool is. "Ihiue 1-c('il that liy family 1111d people
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R#V, N), if te !1i#.'.W g~wu if of AnwrsCAw ul d iitwotlt414 1

,olktit cl* Would (fnlow.TI' e , rknig, risen )ecmh l iiv i ute i4 +uw RU .i ti 1Z)-U.UUM

Tewon fyal!Jm ,111 i * mot A 141141 ;iliiok$PAI us mud 11 Ittdt#1

ship d. tolwAI'I 04 a tlii41! nid)si til41 4 O0. atWi
l wos kiNg100 ;sipho Iwa lit, ; ludiiln of a l lWII vhl.v, 'n t

11441vl u-tilklig~~ i"++IJ1P It .i* I|I"ist hi~ ib fit, *W411l V11411g+,+ Ilo li*'

shilck tha4 tir 'tt g0Iing to +flvti4 SN I think tliw'm d*o

I fl+!t' ~' A I10 of gent *os kI (sit 1t 4t ftliilitiotll thtos1i*
ot iv vtaliiti). ai$l 1 411 tiely sclpjttl've of twiht wik. 1 I0l0t'
lat S '.nagn' cvii t tO e tfii' tuiilut to il $ ) %011 .51P *lI!th lii,.

im041 tittlutly it the T 'a laiv of )tf!ti. I lhinak siv &4iold thu

tclisriilae ihn 4t4 to 1w* (cm fll and if tli' weret illil'. n the ats.
•~6 oviti 1K, !.ogilo 4110, It)i 0-,l %41#11.+l"" o.,ii, e.o# t 1w'l+ (+. I, !mi+ taraitwar.ihn piisa ~ sate! is Ii ilh shin"e

0#etiIa c 01n aw the lifts "ill dith tof teic~r , -iiaJ

iIt li lil d dlilai of Aeiit 1401l 111U4'I1 1i4l gc'ntin jIir glo r4tot
ri!4h isiitt I14Nil+

$vau4t I im t pi p 1 ii nti!l i, M ii.ll iii ' Ali tiucw. 1i4 to io-

jet jilti o .i lt' t . 1110 th w i-a i t'$ i4itiia i iit the Nailit lay lile

11"Ille 44 I4.cic A L1' l i lt1 -1 1441 e1i1a titly us it 41cnge alsant tile

J1 ,11,0( 4i4t' f l of U, h1h11 l ,t a c1tilw' it li' Iit b 'jiimtnit
1%u .i : ha!w +Iviv, I i -t't 1 i ti 0* W011 tfac ittlntt'r'iltt lIn'iS lI'h 1li ill.,

1511# '441114.61Ii1i'4lot, -,*tv i tC ii al I ti iitt 4 14h e it ' ovif tel 1Vst%1tilttifio

AtseI41 iiiti t li ' j,- 14 iii 1111at %A il li l 'i/e I 0014i 11u1h 4,

,jdi 'in lst t' iloliv , .I11 it ac t l i % hi1 llie 14 'e hi lig lit iihtiitie

li,' fre) l( m Iue all 11111t iil htll w i il il l Mo) j -' l i! hhto e .' I

aWill hif , ev It'iilt that! itc ' I10 ( ti ti ' uiti isting4

A% t t|!t thtil i ie l h o' defi ite l w ti aU foiritirte ittIa-

itii (i NiltVh. Itit al ! f)lf t.le. i tijil' i a lk sil almt git timn M.

bilt ly w iAyl! few p)iii wh ti m i ti ,ttiit' inlY EiiAi (!'t it t ni 'hlil
hu~lt~t i'iJllitt Ii' Usini Atiictan hat i y, Y het 'llad! tli hu'ills

olt V c't sti ll it l l tlit d tt, tiliil $ i iti sll tate. but tin

lit)" (914' l idly lti' g i tt yt ing tlNli ii itt.
wiw'4. l i'e Ro' itoi I ik h it i 4ll il i Wtiiliigt fill t i h r ng., I

1411'u. everyolle' talking uu xl owt iow e t going to repair 141h Strlltv,

stead 7!! i St,1'd1 Thoe N'ii icit still tiflwv I man. r4- utlii vitdv'

r -te. If aliflit'p misa t to take l a twik you'aliv t t hi tia c't l%411t.lYo"

aw le 1wrrdc'd uap %wuuh l ymen vN414 Pri 1040s141 avli''ton
thle side of thise walls *ts Artilto te tmffhi o o llif Au 'it fr, it

thing lik' to billtards Of (alia.t
lt til' ei~k u voti in this, tit votl n'va!ly lwfIhvt thlat if Yotll ehlasg'ti

and uiimhitic'd lthe biards f iirc "torA. exgcande'd th IKNXI4I$ of ti-

rectorts, that m iuid of itseIf would e -v at mat.'riial ctiog. ita the
fOlldat 1o0s?

Iteveresad iui I. 1 itliii t not.j1 Olpio eni.rl lintl . I
would may what is iitx)rtUtlit albout tht. Senator, r flit iii r,rog-

1z-iag ditveesty. jut 4a4 rvogliziligt flit Wealb',l Shoild1h I i.rl' ia1t

at! part icipat , lrid that mioritc's would Ie inmore pirtiilpatotry.
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. 1 I . n h; ii t I i a' In , A i t A- hA vi{A
diqt i4i i% vi tt&&1 t t' Ais 4 1 40 ttrf, 0d ov o gn i

. * 4 t V ft,. A f, t ' . . i| ' **t l 1 I I i utm !tni'

t. 11'tt r r1 Ilt. - a 1 :th t I w I i oI N %iS Ifg w for 10

It 4A i \14% N1 kiV StI P I I Vr i 11 ! it ogLt' io Ir ) I)
f , . '9, VA ft tt i i '.i f t it,

*IIJ~~~'$A~ 41t ow'ti Z4~ 0444 vii, It, I~ I I t tvti~i ;a i~tfit

\V# .L1 rot it u it)' i. ~ siJ'41 1 :4 11% V 4 4 q

,,,

.III. . 't Iiii'it I' %i ut i'-~ 01 t... ,.. ti0t Ni 41tti i t! ! N w\

!~~~'4 ~ a ti.u~s~: ;Q t~t'u~-j I t' I411 tt", v04*41W kiIIit

10 I 'I.M.;! 1 41 t!l . ~4 - -xil vls I a i tftl!j ! ill
.41 5 5 4 4 44 4t!+it,|,| t !', I' w, i~ i ' t lai l i,.-bl. ic i Inii'i' ,JIwe iA l44h'.

A a 'ii s 'I o -I I l t t, 1,1 v tbi4 P A ol

+r

* 4 ' , NIot it fi, v, 4J'44 v#1 h ttl3, s i' . 4t4,t ti t ,;ht hl

. I I SI. th, V4i 4K 4 1 'A t-! Vt 4 , ' j) t tI Will t, lo

I 1i 11 4s1iI Iit "

f. I I ) 1 . . N i ki'i 44 i'l 'ti lk It' I' it, 1 t f

.. I!'ai t7f44

$itt tl ' - osil t 't p\"it.,' !tt li t'!to fl i t!!Nl li ?41i 0W4 l! !lti ,

!1! 11t % 4ti 44 o'' V , t i Y. t,, i III ii 14' it I 'A1 itt til the 1 1 t t ot

I' * I "At ~44 t4 4 1! 41 kc s ~ ri f 1;* 4441 44, 44 44 it $44 wo .I

1['44t ( 4 "1 t htA i 1 4 11 t' t4 , It jit!4'2 imt iii 11t l t, F !o,s N1 ti

P144' 4  I% I I I tv it' to

V ii4 j'" X1Xtii I tl 1 4t 14 ! ' 1 t I, l Ii,'; of timl tl rr
(55 4lh ' tl.ii . . , 1 t ):.t t oilit i l t lp4'i i ta I .

it1k' lct in' t I *b 14140 ' j 14 '*l 14 1 t 1111itIt \t t vh h' s, 1'54w1ette
t ~ ~ ~ ~ ~ ~ ' 11m 1it I s41.uf tW l

t44 '"'I 't I~ i ll Ism It o it Vs i 4111-14 the $1A

t 4 UIIW il I; j* z A -I f Is i t 14 * 4 ' .j'ttjf'k 114 I a ict g is t tin;.
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c, rntiity dc. dojuvet givwt for the 1.4 3 yeatn to work 01 sow0
'. .of tis.t .* ,ouuutifliv*&, ' '

Otr exwriift hia" twwnl e~VI011t 4 and Our eqxwrksve~v ik Ityr
get jkvpht* invutied in teir Own ;uvigblkwilsotd t-inneris4 they 6b41itt
tol tA' thilt thi$t ty1 tiul dt i1o$ mviA thle haitk vitlwr. andit t14iui
bight ia a1.# stet t it rrilghhmlhli %i$. atid their iesghidrlxx s
;I' twt"lig .ku41vi Iod all. sty(1,\Aytiig~t 1n1t dittewit t-01 Inoiiiutt
gnrliis 1tcgut to th' tit itite hd \ws ulemAv I think "tI is a gc*4
VIjfl'11 ittv liith 014 touiifilhtWt's4 li UII.I i% it$ 01 ofliti lgy thnat.
- W 110t vi,ll tip '41 tll I wii. l Of 'il \ tpo ie who itott to 11i, I--

ci it:t, atild Ito 1kailt to liii' togvthert. back or white, 0t ,litk'%t'tx
li Foistl ohtitfstion )lV61.P I.i k ten "v gte 'w itI this !ivt-A its tells o f.

bIelig owI of I i. I ,II m1l541t4., ilbug to (1vke Holimt' isks Il Ittl$iS
of 1 6tlS W it X ifililIfI ZI' tt ehtaiildel l it Ow t ta th Iita lv Ititj .,

1t.. tl M. NIwtv Iwolh t h at m -ft.t 1 j +v ! I t1 1II % , ' t h" ti 1 !, voi

kaum. i twit tt I %4 iti'.I+ i*N, t , l I tb#t vlik, Ilx h , aus,$1tif tieu, s at

That I!* aill 4#1 5 1 Oe!1 *i~Iiitai*,41iaski In h1,1t i rs.4k cit tats

Ses i tt' Ai I it t~+, + i+,t) to il+ d i , 1 u 4 1 i++, t iss,.[t in ~sh ere wi!..
t N (f 1....otiA v h vo

milS t i v fodii itit tt Stils lIz si oli k,,ww ofI thaIt.ls', takel th', .Ste p ati
4411~ ~~-1014 t4) 45 lig iiiIiit f

NVO ! 00 thli oll ,of"

:':'.,.+ip t rodi.+ It t\ g,+ Xt dk -.ostir at ir+' i+ 1 te +t e iist I{ fltih t ito' .Of

fil. hing1 tit hiat I,1' IV 0!t I Hl t I m 'ti thi hIf' vstol kltnow

41511 ifII t IY 11 of ~ i' 1 64lii IIt' Stil 1, # 11 j Aii J5 tg !
.. ta.Illit L I | i +++,i+ I htit.t +m .i \',lV i+idflt tilth It 4+ dy s.', v.4,+!+!

is' 1 Is) tl I % ttI Is 11l ~s ed 1% ti tI, i' 1144%u i"i 'is it $vw; kt sal 1 b1*il4 '

IIII h s i .! l i to i it IhI i vA v rpi w t. illn' infinm tolss ft t 'l I .A L

mn v 'otI (A uasivA A, 5 l -% , l t.li I s t. , 1isc ,iUti-s.teller ilti e 1 rAet -
,,.lt. i A ,l t a t *.14'S I ,+,+ i' ' ' n '++i;+ 1 14 I + " r M 4+i IISIV)VS+I%'4I 11 111 t is en4 ,,,+

Ito. 4 is tiolt.t +i >tltdt of +. ti w' tv ttsl. se IU it i 'all h'.,
... S . 'iisttii I lt 1 i++ii Y441i 55ith!t tuatid pualitll edIts siit nut! (U{ r'tmsl' w, wo

,At%4 41outi tii"ll i l h 4 11411 4f ie* S.,ilit sills tilse idilwat tt! hillo b 11l ,
4ti the tdl I utStXi\'l >llm1 teat:at' f (itis liil. 4, tol't.4. is thle buwugill,

pitt shf v oI l% a , 'Ill% 151 4' At 1t ostsiiiit i s? t 11f

vsevTrvld lt\ts,,i.\ Not Itll . (Of Ct ,tt$&% tlt, tolitt''tiE of hiliiliti
I-ifig to Eilt ttdjaicut liiglbiolsat (l! s pat the blait of A-A11x!it

IECilacliftioti o , lii utllt siws atl the mltit i poking cla- i!eillxw
hiaids tw lit it. hit Iva g the 6 ipper 4tltIMT Ifi -fltlitl'lfll iti 3id% yO.,
ilit lii . utiio I io flit 1 liiak btts! g is the rughit iss+ t1t' hnt'vi

. tiilh! ""Dick isl l', tiit t]i "Wlt log p +t I' e iit Ct e At" 4
"4go4ssl w ' t  I1 the 0i t 1411%illi1 44 tv i'itIivsi. dOt'tOl, !titu la !veltsitS
well i5 thti' ihtillti of Im4Ni wonki't jwfpltN black aid white, anitd-
* it tlil I i . tItI I t i . IaI lit v 1 l It it ,I k IId o0f wolit il it lltit idl''
i.t c wtk cl , 41id I lint ils ihlt I vut lit lit ti.jlx t Ia i illt'ative lit Pl1ii41
s'diicit tios. If W ! i1t'te ti iiii iii \t1ntt'ii an edneit an t ink
yon ,otitl tit %%,,,king ch ss Iipl, Iv ojIot siA h fearfi, .(,
lmifav. Wul. t le aiv lit lal ,f, ils voli! ae'l'ivw'i to \alIate, ik that
l.the edi tt'4 ts'i'iiht' Iijtwt h tav left ilieind. T4 tli-tor' flil! lawycus'7,
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kids have gone. slid the working clss person is left behind with the.
u..inortt it-S to share the burden of change. They do not mind doing
thelir shate, but they waltt solle help. Thwey do not waist to We ignored41
by thrpietm4de who nioved at ay iin terms of, what was or is a '*good/

"Vwtv" is thit t hott'w thnt h0s the doctors' ad law,*r
yeis kis. iitd tile wotknug ct.la kids. and blacks, tht $"panaislt. the
white ktdst That will h. a "gd hoot", and that is the ki4d of,
#..4..041 that ple wiltike th mlss to get to.

. , itttr ] !i 5!. Yes. All right, 'hatik you.
Iteveirtd It BAoxf. Could I plt mielit ion olne i1t1i thitg I

" - "]e,',,,id j t4jl J\VO% , i~d't!i t()i, iit ~ti funda~htii!ns n!ot to |he

itfraid of the tax law of Ilit611aildti to git aluto unlnliuty uattailS and
- iit tliit o oli|t4't gmut t p ( tVollis nteilt l!d Volunte'r giull
illd jl3 ophl lt the lii, ill #iuho, | level inee lwli (itie lare at bila

istv j* 4 hi. thilt it is lit the Ile ighrilaiotodI level, the itieghMllr

liotd jp'eople. hi ; k 01r t. hiik. ri t'l or poor. tilt we am gol"gI)Z to halve
to iak it tili-tht.ir. Miltivf lfititdiis ii t hat Ow h ax. ,L-i of 11t6
ralarls 011ii!. I thitik Noui, Ml,41'iimmai' it' f the (eoiilii of
ollght to help elihtilaae that litl, fv.f:'. itid eltoillu'a e 1toie faoltil.',
titlis to gut involved.

*4411 o! I' O # l Alfl\ t., SO fiir Ai I 411tk col ti , .-arl It fill I"list speak tlt ote
• ilib, tit!d ,o the e teit I aill goilg to w it)llx rioilt of dtiillg stiliiet'iig ill
ti.. , fi l 4  I intendito dit jitt that witt l aiked to Mr. Ale'Unler,
1111t| i 144hoe %%hvit ie linve hini kiel! IKefote uIts that wtii* call alleviit.
p.rt, of t1t fvtlai

MI-'fvrltid 1 "I'le. The, a 'vms ViCes0 we f i--Aiiid, lrtleletultt.
' vatoiti II tlerlit., i Jim've, ten th~li lhil tis aulid i hlive stid this

btsfifie. I thiik that tit- ditlictilty it% juniwtting the IRS, to be thsle 014
lala'liwv viat'i ntd i t ih ftlditiin., n 1,il.es it oti' of a (.itap ty1
whuaikitig h the aitd~ of ai ilt of Ipolle. und with aill e d wi t,
t !i' I{ i. imvl~iiilAhe flir itilg tht type of feetillg aot tlelt
- ,, ! think they hllive i |id It, 1 ihlink !ha is it lollln ill

AitTiiluit" s.., S ti. Ihe peode Imlk upoll tit I US not ai tleir friendi.
notv i o ioiltl wi ho is lkili fr jilie.t t a _oite liy WhI is
40,iiig to ilitimidate tilt-li. And lithe foulidatiolis !'re 11V o xnlyl .prsii
Iiiit! I uujiiil. is ii ullnili ivtiil, iolld ih1t is the flteel tht if we

irl V0iIgr to ri the irlk of rmilinig atfoul of the *lIR, that they
woldtl rather take the safe o e rather thaii Ise sorry. Alld I do not
thitik yoiu cask really bliie the administrators for having that typl4
(1f an at titlue.

Ueaew ,iaIt .idtit , inailly. I would say tlat I picked up soime of
tiat paraitioa In.,f whet somieote ays ulteh out for the I IS, and
I haive to rlatt Itis r'uit-erli to onniimnuity grolipl.10 wiitth 4 out for
the IltIs" a111d "Who are they," and14i they lalve a legitimate role I alt
hure. lliit, I just think 4tiat S0nI1e tIlet'orgellllilt, Solie Sensitivity ill
that 11teiii woult ilp foilundatiolis.

Senator 1AI itc. I agiee.
ilveti'ld Wtuol. To het IliOlw gelerolls to coullillillnity groups.
%tiator IIARTK . I qllite agree. rhiik N011. Moisiglior.
SThe piit'ii'd statemieit of Mo siglior B1airosi folltwsm-:
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no1i' \lil D oriT N ra' .I ;tL. ( IN( .\ttl. . i'I.SIDENT. Tillra NATIONAL (7."NTEaI
I-1 I'Ali.N EAIINIC .HtTAIIS

M1r. ('htiiaia i i t. lcilili .I if t( lit S iltaatillii it.,e, ny lia ii' 1; (ltv. M lsgr. ('11o
l1,,ir.miii, i'irv,iklo~il ofl th it i iaill O -Wlllel fi" I'rllili 1-1lliii .\tfnilr. Ili W ahin~ilg-

lli I ', I \t -c i(,IIn t lIi aI lllil'Iit u i llty a d ilivitil in lot iltlipea r before tta i
( 1i 111 ii! Itq'4'

I'l if I I 'ti0-,' i4 i t \'oIvN. al itt I1i' II'II tlo il', oait l lid .11tlurtl i s ivs t Ila t affect
.\l -vic'i I 111 !I ql ilI ",. Trli v ( 't~l, I I i,.z .,.I tI cl)Ili illtl \d iiII I leit Olvvlopillleql i f lilit(0

,,' i, it .I Iia' lii i'at '-10miia.l til illi' cinaeiv 'g'ait kI lts tat'ilig Ut' ii'll r'ili iintd
CcteI- workli inh)h- ivwrvemlil vavl-. tanhg wt

li i'v il r',% \\-,1114-1 sltlll" ',,V ll l, tiiill il l i i . liiil iliL il l u a

i(lll,4 llti l "1ll4l (,w. killli)ic' dh,\olilplli ilil ill Ilt'ill-l)' tw ll'li y vities.

l'Vr'Vil.'Il$ I hit' I 'l'V'i i alii'vs 'iaer 4ii' 'o llliiiliity rltionbus anid ilrtalli -Ifatirs,
ftir fitl- Aavliliitwt, If Wahliiiigton idilii ll'igli'ii o)Il'to' iflie l'l'li?1M Task
Firc t' ' lit, I 8. 'ii l.t lic, (C'a ri'alt'e I hilv , e ,ll eai vt' Nvitlh lie 'l01i1i ii-
llit 4ll. allial is ii vaoiilsilltlit i folailiiitlol.s, itiiyor's, Fed'ral ageiiies its w ell

It 4ltir ltlillic tilltd i'l'villt e agencies.
Mr i. ('tiliiaatii, iti youatir 'eaiiik, e itilled "P rivalte Fondai itiol s: Ill Seall'eha of

a I 'ltrpw' iv, , plrintd i fll-, L'ttilgrts.iiiil lheeo'd o i' April 11, 1)7., you maide
the lfotlliglli\ in.lbs'viiiltioll. to which I wotlil like to 'tesltolid.

( I i You slAvke of llit' 'Athsraaililo-', or r' miiidlions i,, it llli' lie society. : id
l:t1t we slat ilh vii'ilci ll'a Iit lit lli'tciitiim'il of' ()livvi'St' groli tf citiizens ill flie

IJ t iccs, #)r It'll iiIig iiitt ting it liel t s of iolple.
121! 'ailo titl ''i'eaa1tit' pamlll Ic fill. i t'tljal i iti'' otil gove'ilhig ioaiirds adid

:l 'r olt'l' Iui \lii . w.1 'a'aa"s fi i t iltlt'('flai \w ioi'kili.gs of t'otalllldati ll..
13) Yotll toIla't itl " tit 1 i i it'l, a lve a 1111 41t, a iity" ta lit, Iati'- igliitil, tlhey

a:t i1 1,a,1h tat 1 lil I tare iilal 'aa'ottl'aag' tell da'is alai% ita'IVo ialdlnw ' a ietaes to pulilic
d t :a 1*, itll.

ouit .tliitlot i tiitt ''oti'itia atliti l' I'i't ol izo lilt, 1aild.'rtll'l'eilts 1f chla ige
w ct ! 11-v , lllllilt t llii' tLl tIll' so 'let) aiil iaiilk(, g'nitis w\'hit'ti atilny li'li lt) ill-

I.I Yi,1 t illtd tlll t iill " I t iti'tnic'hi tom- cai 20t Nii N'iillPatll i ! lday fiiials
lit' iti-h, iiiitlittalif nt"- t i ll' slt'l1y tllihr a I tack --- t'aiita ' hli hae lost Fight
,i" a "c 1 lla' laia lit" itt' io O iwt' a i \"t ()f a i t h'aiit!'ilIt' dvi4-'ity,"

flk t.il.Aeiv. ''t'i11ld ,11ioil,4 llty l104 t itaie to sllkill' li tiosea people who a'ae
4,t\1 i i ltng I'l'll'O '.it i t ia( a inxit'lty. !i111t htey Illa t't' llt, liii atilloslill''t w vlt'ta
\ri ' i.w',-)II :l a %r t'IV Vii't'',. I i'w V t eis., i t1I11( ll 0\" lll t iesh."

t i t iy t',lvv'l'iol i't'' Vith foilli dilt io i . i tit'i htli li llt'i'i iilial.lm t "fllll-t ile'' silie
lIlt.", I h::t1a l'611t14t thit tai l lillilatioll ot fticl'its still be',leve t, ltat Atliit'icat i,
it ' oii t t it llt t i lt, ' tr t a'ur t" ttr lion lt ll wo'4 s lii l olit tlltri t lilt' l i'ti('i-
taitiii ofI' aiv'al-s'i, it1otills fil itizt'ii ill itie pllt'( tf defitllil nidt lletilal te
lit'd, , Ill* t it, i p. ,

Myi" a' \litl'it'aaa'e att'ittttiil'llt' tliill aiost follil ititi itr ma' til(hlt tll of people
a' ' .l 'l,,t'lili ta iat sliiilll Slto' a if t nier, tl ic'ian jit'olia., tit thaa'e'a'I'e ro 'aa'' a iit
iial viry liiseat tiwar'd alnty otilit'e' aiifl'iat ga'ps 'if peopl e. I letieet, ttillt
fi'll]11i:tliis. atatel (liitrtao'' for the nt'glt('tald miioritites hii(I tthiat equality ail
jIlt , i,'i ' i lile tajoitr 'itiliege", of ollr aieiauaca'iatle s8'stelii.

ill s',t,'til c:st, I il'ti 'il'iod follillition lsliiao't for s('htilientfi. medical and
tiata'lti it' lill 'l , i' \\tswlt i s Itliaiihal supllpirt fta' lit iea'fo'iing ari'ts. While
i , ' ; '' i:i ."illii tily ' ili llecth'il l lind icu lt a'il l 'lin'a il, t aid Smt' i ilti'd

all!.' olt t a i liiailaa'ily g:'t-:--lit fltlthitiluai ignore or i'itlitatle anay loei'
a i.tiha ' Xal.. lSl'iliata..l'tittllj- 1t11irth'ilaitrly ihose' iliddle Amea('a'iais w'h live tl
tlil' ia'alil n i -lsll- id iy- fi ltlta' tiil. eXth c'rlvi riatt ic'hil, etltiiic anaid class
lea 1. i'i'/ t i I 'i.

lI,0lill. 111;, I w"at, 'ollsi,'ieI "liberal" if I nIl\'oelta'd amior' as'aislatnce' for
1w.l liL i,1101l van.'t, liil iedIlia hti rol. iniilll'ilt grlollli.. Silil, 1901, s-ol (i f

i il iit, foillilltilllis w'ulll('lillilt' "divisive" ell'ul' te I taivte tried to
,:a'Iattii3lo tilelh ' 11111 ti1.t'el'lt itiltioit to ite Witllliate ilaiean of' heavily t, llilie-
w\'lilitz a.f '(1ialtiiliits. I wils tired of hearing amiy family, w\'io lived ixt
tat iiiiiirlit's. l'ilg re'tr't''dt it". a 'ligs. ha I'll hilIs. or rcilsts." Yt 1ioll If !ny
l'aiily iw\t'it ar 1 iai aed t lit' inlial l i ltiiois thiilt pra'tlt't'd atisiiivst-
tiietil i' i' iiliiil ii'i ull ta tttl.ihiht'iooa.is for tw lil:aek , wli'tl, lltics or Spa i-
ishl .,lSli kilig w\hol diiililite liiiili liollien uirllilli areasl.-
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111(elly it fimli~datiom Ilde it large grant lto) Ilmlit~w r-eile sharing and

t( glroillp. rl'eid inlcluded an uppqer IIIddhv class \'olliell',s "rI'mlp lind three

orgaitizn.It il. idelitilled with Il itorl wty groups. All f these rlp.t' are exetetllt
oirgllii/4ali nis. ibut they in tit( th intizioi itlmed any parthc|leltiou by gromips
01l' tii'gii ii;'Alttil \1 Ill e 1t 1o lipper iiiiddle class or ill ilte zititurl-ty gro p. They
igur'ul tihe di v'r.sity 1111d 1luralilin relresvited by wvorkiuig i eolt. They ig-
Itort'l tie et(( ' l lc fnvtot' ill fiur So iety.

W' w' idelr tlhel wh'ly 5s4 iilttiy (r filit' si-'all'd silh'llt i11:i.,( writy. wori' t tis ,
e~~tie.\teiur eel 1h11.1 :1 il.-lm-d :Illd! idmiled byv ilst ittil io"halt nre

(qIJII iII l|inkerls . 'Il ns. |'rm liat ii". W e'( sIh ld \Vmiehr Av sitJ llially \\'lH'kilig
pvll,'I("PI thep 11 1it l ct.l(( Illi(| 11m\\ r (or" tilt, 61111lllilltiis cmiti-rI)lh(A by .1l l,.\ry

smnll grolpr loihp'd e
llv c.lildn'll and P-rn-111.lcildrel f thu, wf'kers wholl created tlhe f1tlnnis

fof it(' h:i'g' titl it mitll s (|ii Iit it siale tIlh' Sillll' cdlt-ges 111t41 l .d 1 1:s -lld. ther(r -
l' l' , lilhe 111i11rity glOllp, do) Jjt kmml t he '4li gh " pii ll ph11, fiepa~rtic.ipa il t it ('h

folludt itill 'ftfratlrnity.
'fl'is l'ids. elitisil. and lack ofr diversity has ('t'elld hIitstility towat'rd f£l001111-

liolls ii 111 il lIt " groml . \'trwtit 1 itt't)l ei fuld tile ef hth' rl'4 s 11 f middlee
A ,itlitriv,:i s'i k 'qillify, -li4't 1politrizatit i. "Afte ill." I workili I ml sewtit vx-
c.laillid. "1I lmmv tlt. difl'erelit hehvvell 4.1 l11'4kvil back and .1 Ibr ki tov. If

ll y"I I'-f i. l wel. tol it Illilll~lity grl'(lp]) lilt\,(, :1 hnikell bac(k, 'they, lived 11)11-1'0 bell).

]Wtit loi( 't tell lt,. \il w i it l''ken Nov. t tli I liave io into t lt''irs. Ioi'l t, i nit it's

! 11 0yt' .flt' 11-pat '' f l ie' t'' g te itt pe 11 l'lt.

h i tlt, 6ve: y it .i t i l'Vll it, 15, oit'l s of4lh flit' 10I i rgt'" -vanl l tl tly' tsei ' 11114 511tt1-
Serve l li ll 'l ll u t ile lillie's respc l 1 'ttll'll,

I ih' 1VA- SNIgiit h'd h10 9 -Old (ha1rd t t i ll' ' i lst'itll st dy ill t hi Ill'tcli "e 1d I .itllil
1 , 'I if', tilvrv is it Illa l. .tluty sli,\,¢ng Iihe diversity (11'l8.. t l
111 i -cifir . ll '111 o1'a11t 3 ,ll i'is" Ian I tt,. 4lftit fg llltdtimlfi ldwry ,t

i'll i lI 'e lIt .I aill stltt i llitlt( II i t If w sudy in 1t' le;g il iI / 11 'ti "t I :'l i-
. (If the ltt ti alritit . llic' J lt k oll't. 1 h .tit's. a ! t Iit 'tnil ? he liai 1

iW, Alttt' w ic l d so-'ty olo w ini 11 r t)0'iletloo irelti 3sttp (lnt leglotiuiz' i

cm-p'ill-ad iHs ill ChJicago(.

FINISCS A\NiD CON('I.IONS

Ti l' \ ii ix , lor I:s A till-re pvvl ( ( '11 , (i the 1111 direll he s we r t dist t ,
o' ilt. L.ill. i', Black. Fity-two'ls, llte.s: titan fiur per cent, , ii, 1355 di-vers were, li-Il, 11llln. Im lit, tir 11ilvik. These f ,mi .groups make ill) :pIr(.vIi
maoll itrl.:o! per ea~t ao w mep ltrl'q)(1llltn ar1' I pil l~ltliot). livhpnl trait ,.lvl l t()1I

i ,d\'Jdl~ll!H~r ,ltilte,h lindhig's inldivate thlllt 0.3 per cent ()f all flir,,wt'ws
we e dfish, l.9t ]Illr (-(lilt |i llalll. 0.1 )1-) er ( tl Lall i, -lld OA 0 ~.- (-(lil '!| lnl' uk

()tit tit' .011 Olieers. 01.7 pe'r cillt were lI(lish, 2.9 per cetit Itaill . 0t.1 p.er vt'l-
, : 11A 0l~d t.1 Jol-l ventl ]1lick.

I1w O'w-i ll, :l y (eii (ll e llm l-a ll ie,! I deas wh l lld new'\ aplon).Icill's to puldic
ed( IleaI t | it I11,

( )1 t1 t , an11t t l' a Ul l I v,4(' af Ii 1Ioii ed Illel(lll il I ltIhe north I lrlt I itievs i.s oil1I"
itlblily too 1(, 1 \willi schmil Jtl:lit (l. 41 llld (Illallly seh imis. Whyl~ (.nal~ we
intc-gratv?' ()tit- hlll, ,r wnrlhernt cit.\ hu:s 111(we thanl 60I cllleges a nd liwivrsities
Il I !It e I I .f -I ro qo 1i t.-I I I trel. N'1o 1) ()i , ils s tt I llit ve ItitII lllm\'er' .1 w Iwse y (if, Ilt) oiI(
sevPllI. lot hep \\(olilig (111 It "I'\V Ilppriliih" to) tlh( role of pulblic v'dillva l oll ill :1

mnulti-n: ii :11 (1 lurlly lhiurllislhc , owiety. Minority grtollps aild kthile
.r ll ia\ve I41Ing sillev discovered lhilt It wwvi e veI( lr 'e llililale to It(, ,kthnliv All

to livpll tit a1 i'avial Illilnorily Ili oulr lllll(-('llltll'll vdllwilllh)litll Ny\st illl. ](!I
dfiltim . Iv: ve I14,1l'ed blrf, ,11111. fif Iilolley. "iltlo e(| cl(l ll itll pnI'graIlilIs, ))lul
.\llvrjialv ,I" difftent raceial Il 01ihnic gl*()Illlls its well its the i.wilated k'dica-
t it m lly 11,l"tl, n tire, aflrlld ()f 0l1(411 other. M int lli kes i g, m l s,.h, fl' ? \'her
ill .\n,,icic.1 smwi,,ty do~ we have aI plllllistli sehmol's v-Shepi that ]egitilizeA it
"46H~ gm)( whml- its mit, thnl rl'ehts the t,(,olleii. raceild! Jilld etlmile diversity 4)f
oilr il-Nl~h an ,4?.': ( h A.merica n edull(ittlill .,I'lll hals boen tilet, ehf execi'l-I)'
of .:1 mom)i-culltrall, assimilhthmltst model. Indians, Blacks, Splilisl speaking
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and other etimle groups have long since realized tile heavy price being paid
to lean about "Dick and Jane" and "Miss Virginia Slim" as tie American
models. Cubberly. the philosopher of American education, set the stage for
continued Americanization of the Immigrants by his writings which are still
in circulation.

Most minority and ethnic groups recognize the need for equality of education
Is not ser-ved loy it ghetto school. At the same time-"good schools" are defiled
by class-by the number of doctors, lawyers. professors and professionals chil-
dren who attend the school, just like a "good" Church seems to Ile judged by
its 'judlgs.' etc. Lowei' income ethnics are not afraih of integration-thiy are
largely the only while groups left it the city-but they do resent being left
behilid to share tile Ilihi'dclis of social cliiiuge ill tile city school system with
minority groups. We would eXle't that sulport for multicultural education
would be a toll liriority for foundations interested in education, and one of ihe
most challenging i'sus facing Amiierican society. low to we learn to share :i
secoiid (ult ire 'xilerieiee. nfot only fill- domestic trallquility, but also to Ilive i1
a cli t rlally 1 iu'aIr1st Ic global vi lge? We have ignored the iltercultlral li-
lerfive otr Allerillll life a id we have failed to create tlit, intercultural di-
ileilsiol Ill Ailloe'ie'll schools. and1(1 folulldlltiois will ('ltill1mw to shlle tie bltIle.

W\'hty is It so1 diflitiilt. hell, to understand t r.eeitiiieiit an! hostility or o
1na1iy a1lilna ted in ihlh, Allieriliiu--not toward minority groups, hut really to
so olimd sysliels. i l h id uu versi ties thut they so strolgy sll lio'f r ill l-1.e
1a:,1 l3' really Ibelievinui eve'y t lii g---what ever tle "tetn'l el' says'" is gospl '?

Now' le live ti'(ibllh' geltil g scllool Inolid issues piiSSId. Vherle is the )Veldershil
o tho- se who hliv flid tlit' cIty s('hi01s--wholi have lost filiti In city s('hiools,
lenvil, tlie i1iirlden Oii o lite Ilwer illielne. les.s edil'a ted. ]lienvily etI lnic gi' lll.s
and tie miliority groiljs trappelnd lit lie city? If the educated ,viite. represented
Iy 1ii4),t 'olo1hdll us, voiil 0only llydo-lhtl tte Wa'y to ('re lii a few a Amerin
school which says that the "good selhool," tihe best seli0cil, isI. lie o e. where rieh
alnd lpo)r. bl4.ak. \white nid brovn, educated, "life style" and less educated
cliiId l ore lea ruulig to rt'slet their )wI idi 'it ity 1ill( to) silai'e tilit e (ltl :111d
(,xl)rien e of oot irs i, tit(' diversity tiht bi lids its together r as "valued v':arilllts
of" ci 1'iii ll aim l Ili yity'" is the n li ic wlhil(' is tr ly Atnierienin.

l.'4-'rllly. Mr. (' lirma.n. yoll a slwd thlnt f'ollldlations "recoiglize the un1deor-
iiurrenitis of ,imnage which are runn:iig through our society and make grants

whici Iuiy lpl to influenev social change."
Our good eXlierlenee with life F"ord F411u1dat iol has enabled us, to work il

moi'e t han 10 to 12 (il'is wh'here working class--heavily ethnic cmuilties Ml;'e
inext 1) 01' t io ('or ilngig iiellhrh lilods with hilo ck lld Salillish pal elking grolllps.
WVhieh, s l' pele with lili elitist appr'ollch believe we il't de-pohlrize white

working etlss gr1ouls--oulr exlel'(' in ('omillllllmity or'galiizn tion dt'enonxtratt ,
w\'e ni'us t be senlstive to the realitil's fiaIng liffert'llt groups of .\tericans. ()nhy
whelil iwlih del with tholdr ('.' is 'ues 111id ('oli('i'Iis. ('all lhey begil to 'ehlto
ald un1delrstalld tlhir lit i(lel it'lidel'e with hrt l'. glolls. l oWe 1illli seek to d'-
v'(ll p leadershillp ill ill rally neighlorhoods wivhh sre truly the hentrt ind soul of
titless. it) in ttter how tall and I'iglht tile Iew downtown, elity atl night olie
luildins look.

We have no real neighborhood )ie('ly In thils eoUllltry-peole should he paid
toI Wo'k ii lheir neliglilorhoods. to develop bridge issues antd ('oliyergent Isslies
bet\weeli gi'opll)s to stahl lize iiglhborhorods. I[ouslig lasts 3WM0 to 500 years in
sonic ,El rtol ia'lt iti's. i1t here a neighilholhood falls a1: rt in a genera tion.
RHacil itid tlillh' exlloltat ion. hlck of e('omile)uil ail tax hiiise anlid re)Pect for
nieighhbloronods ar'e the it erninal cancers. wailtilig to )' ('lred. bit ra aging on
I ist'and tio kill our eltIes, an1(d to Increase hostility and isolation between dif-
ferent A ier'la..

We might mention here that (u, negative factor of the Tax. Reform A(,M of
1969 has been thlie Ililrelsed reluhiance of foundations to get Involved with
'oliilteer' or seii'li-volitleer cOmmuniit 1ty bl'ga n'zi t ios. 011i1 sollietling be dolmi

tI uelcollrage follladlitolll llot to a hila1(nli the elies. the nil' hliorhIs---where
the (Inily struggle goes on to live together as Almerleans who wont to kn ow and
belIeve that they ]llve gonie' byol id til lt I mig 1ot to cultural ihinlisni?

Where i tihe follnltio that iiot only siJports mnijor medical :Ind edila-
illial Illstillitiolls luld tolken lmi'irlty programs, hut 'Il l also ,,iil)'t a workers

i'xchatize program to equal the fitnous Fulrighl grunts for scholars?
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Where is the foundation that now sees the opportunity for minority enter-
prise and program-related investments for minority business, and also seeks
support for new and expanded coops and community development credit unions
that are owned by and serve the people of the communti? Small foundations,
faced with t'he prospect of having the distribute part of theli corpus to meet the
distribution requirements of the 1969 law, could be encouraged to make grants
of non-interest loans.

Credit is a major issue for working poor and middle Americans. As we know,
"not by bread alone does man live."

Finally, Mr. Chairman, neither foundations nor this committee, nor we as
witnesses may be able to "speak for those people who are expressing frustration

~ and anxiety; but together with the support and encouragement of Congress, we
can create an atmosphere which will encourage new voices, new ideas, and new
approaches."

As we reach our 200th Birthday we need to tap our untapped human resources
and revive the spirit to face the challenge of redefining Ameica. We must ask
why America today has no national sense of identity, no national sense of pur-
pose, no national sense of commitment. Those whose Dream has exploded as a
"Raisin in the Sun" and others who seek to pick up the pieces of a new dream
find themselves together iti saying-"who am I and who are we as Americans?"
Certainly not a tasteless, crustless Wonder Bread-but we are the most ethni-
cally, racially, and religiously pluralistic country in the world-and that di-
versity may well be the glue that brings us together in good will to provide for
the common good.

MINORITY REPORT: THE REPRESENTATION OF POLES, ITALIANS, LATINS AND BLAcKS
IN THE EXECUTIVE SUITES OF CHIcAGO's LARGEST CORPORATIONS

Mr. Rarta is professor of social science at Mundelein College of Chicago. Ie had
the asststance of Helen A. Smith bf the Graduate Program in Urban Studies
at Loyola Univcrsity. OR

The question "11ow many are there?" has become oile of tile most provocative
and unsettling questions being raised on all levels of American socity. It reflects
the national preoccupation with evaluating the success or failure of various
ethnic groups il gaining their share in tile American system for distributing in-
come and power. Thus, in just a matter of a few years questions regarding a
person's race or ethnic background, once felt to have no public relevance and
even considered illegitimate, now not only are being asked but even require an-
swers by law. Companies with government contracts are now required to file
reports indicating their utilization rate of Blacks, Latins, American Indians,
Eskimos, and women. In January, 1973, the 'U.S. Department of Labor, Office of
Federal Contract Compliance, issued new guidelines to cover discrimination
against persons because of religion or ethnic origin. These guidelines said:

"Members of various religious and ethnic groups, primarily but not exclusively
of Eastern, Middle, and Southern European ancestry, stch as Jews, Catholics,
Italians, Greeks, and Slavic groups continue to be excluded from executive
middle management, and other job levels because of discrimination based upon
their religion and/or national origin. These guidelines are intended to remedy
such unfair treatment." I "

What the guidelines in effect recognize is that, despite the powerful American
rhetoric which. emphasizes Individual achievement, power and affluence in real,
ity still flow along group lines, and that an individual's religious or ethnic affili-
ation may in fact still be an obstacle to his advancement.

The purpose of this study was to investigate the extent to which members of
the Polish, Italian, Latin, and Black communities have penetrated the centers
of power and influence in Chicago-based corporations. This was done by deter-
mining how many Poles, Italians, Latins, and Blacks either serve on the board
of directors or occupy the highest executive positions in Chicago's largest
corporations.

In focusing on Poles, Italians, Latins, and Blacks this study selected a
combination of minority groups which at this point in time is historically sig-
niflcant. The 1900's saw the rise of group consciousness among Blacks and

60-50.1 of Chapter 60, Title 41, Code of Federal Regulations.



Ltins, and thelk relentless pursuit of parity with other groups tn the U.S.

This process released the latent consciousness of other groups, such as Poles
and Italians, who are becoming Increasingly aware that like Blacks and Latins,
they may not he sharing equally In the affluence of American society.

Thtus, although this study originated at the request of leaders of the Polish
American Congress, Illinois I)ivision, and the point Civie Committee of Italian-
Americans in Chicago. they were more than willing to see the study expanded
to Include Blacks and Latins, In the Chicago metropolitan area. where nearly
34 per cent of Ihe seven miilli'm population is either Polish, Italiam, Latin, or

Black, such a perceltioi of mutual concerns could have a positV iInfluence on

the future of group relations and thus on the very shape and tone of life in

the city aid suhurbs.
The corporations reviewed in this study were Identified by combining the

Chieago Dl)ly Ncwrs antd 'hicatgo Tribume lists of the t'hicago area's largest
corporations in 19)72. Among the thousands of corporations based inI the ('hicago

area, 106 were identified ait the largest lndhstrial firms, retailers, utilities,
transportation companies, banks, and savings and loan Institutions. More than
half of them (60 per cent) were included in Forltme magazine's 1972 list of thte
largest M00 Industrial corporations or Fortune's lists of the largest non-industrial
tirnis in the U'.S. These 106 corporatioq, therefore, Comprise the top layer.-; of
the eco1(11n1Ie 1ll11l l1anel01 power structure of ('lhieago-and of the nation. It
was the top nanageniellt of hliese corporate giants and their boards of directors
who were serultinized InI order to determine the representation of P1oles, Italians,
Latins, and Blacks.

Information tlabout dlireltors and officers was taken directly from the 1972
annual report of each corporation. The mner of directors of all 106 corpora-
tions totaled 1341 : the number of officers, 1355. For the purposes of this study,
honorary hoard members were not included, nor were officers of li'ss thim vice-
Presidential rantk stuth as assistant vice-presidelits, assistant secretaries, or
assistant treasurers. Where a firm was controlled by a holding company, only
the director and officers of the holding company were counted. All officer who
also was a neme r of the board of director.,,: of the same firm was counted
twice, once as (6e61tor, again as officer.

FINDINGS AND CONCLUSION

Thirty-six. or less than three per cent, of the 1341 directors were Polish,
Italian. Latin, or Black, Fifty-two, or less than four percent, of th, 1355 officers
wee 'olish, Italian. Latin, or Black. These four groups make ilp pipproximately
34 per cent of the metropolitan area's pdpulation. When translated into ndl-
vidual ereenitagts, tilt, findings indlicte that 0.3 per cent of all directors were
Polish, 1.9 per cent Itallan, 3 0.1 Ipr cent Latin, and 0.4 per cent Black. Out of
all offers, 0.7 per cent were Pollth, 2.9 per cent Itallai, 0.1 per cent Latin, and
0.1 per cent Black. (See Table .)

2 In referring to Poles, Italians. Latins. or Blacks, the author means Americans who
nril of Polish, Italian. hatin (SMpanish-mmlaking backgroundd, or lack anysitry.

3 One person of Italian background serves on niue different boards. If le were to be
counted only once, tme pereentage of directors who are Italian wotild be redueedl from 1.9
per cent to 1.3 ler cent.
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TABLE I.-REPRESENTATION OF SELECT ETHNIC GROUPS IN THE CHICAGO METROPOLITAN AREA POPULATION
AND ON THE BOARDS OF DIRECTORS AND AMONG THE OFFICERS OF THE 106 LARGEST CHICAGO AREA CORPO-
RATIONS

Directors Officers
Percent area

population Number Percent Number Percent

Poles ............................ 6.9 4 0.3 10 0.1
Italians ............................. 4. 26 1.9 39 2.9
Latins........................... 4.4 1 0.1 2 0.1
Blacks ............................... 17.6 5 0.4 1 0.1
All other ........................... 66.3 1,305 97.3 1,303 96. 2

Total ......................... 100.0 ... 1,341 100.0 1,355 100.0

NOTES
The "area population" refers to the Chicago metropolitan area: the six counties of Cook, Kane, Will, DuPage, Lake and

McHenry, whose population in 1970 was 6,979,000.
The perceiltages of area population was prepared by Michael E. Schliti, Director of Loyola University's Graduate Program

In Urban Studies. For Poles, Italians, and Latins, the estimates include first, second, and third generations, based on
U.S. Bureau of Census data.

The Black population Is based on 1970 data from the U.S. Census Bureau.

How (loes otr' make a judgment about such lnformatlon? fHow 'an it he used
to evilite the extelit to which Poles, Italians, latins, and ]llact.s i thave entered
tile executive suites of (hicago's major corporations? Are 'ole., Itallan,, Lnthis
an oci(ks eititably represented there?

To ittts'er sitch questions the executive sitle data wit. compared to the poptu-
latlon of each of the four groups in the Chicago metropolitan area. This com-
parison provides a rough iit fair guide for 'determining whether each group
has itchieved parity or whether it is underrepresented., "

If one, compares (Table I) the llercentages; of officers and directors whose
backgrounds are Polish, Italitin, Latin, or Black to tile percentage distributiom
of these fonr groups inl the population, it becomes clear that all foir groups
were grossly umderrepresented on the Ioards of directors and in the executive
positions of Chicago's major corporations. Thus, although Poles make ilp (i.9) Ier
cent of the metropolitan poittlttion, only 0.3 l)er cent of the( directors are Polish.
Italians make lp 4.8 per cent of the polmlation, but only 1.9 per cent of the
directors tire italian. Blacks comprise 17.6 per (ceit of the population yet only
0.4 per cent of the directors are Black. LI.tins are 4.4 per cent of the poptilatliot
yet only 0.1 per cent of the directors are Latin. The same general pattern holds
if one compares the percenitages of officers who are Polish, Italian, LIatin, or
Black to the pet'reentage distrlhitlioll of these four groups iil the )ophilttiot.

As a matter of faet, Poles, Latins, and Blacks were virtually absent from tihe
lipper eehelons of (hilcago's largest corportitiotis. 102 ottt of the 106 corporations
had no directorss who were Polish ; 97 had ino officers who were Polish. 0Only one
corporation ia( a Black officer and only two had Tatin officers. Vhile the
Italians were more itnumerous in the executive suite than the other three groups,
84 ('orporationcs out of 106 still had to directors who were Italian aid 75 had
no officers who were Italian. Finally, 55 out of the 10(l cori)oratiotis had itno
Poles, Italians, Latins, or Blacks, either as directors or ts officers. (See Tabfle11.)

TABLE II,-NUMBER OF CORPORATIONS, OF THE 106 EXAMINED, WHICH HAD NO DIRECTORS OR OFFICERS WHO
WERE POLES, ITALIANS, LATINS, OR BLACKS I

Number of corpo- Number of corpo-
rations without rations without

director officer

Poles ................................................................ 102 97
Italians ....... 7........................................................ 84 75Latins ................................................................. 105 104
Blacks.._............................................................. 101 105

6 55 of the 106 corporations had no Poles, Italians, Latins, or Blacks either as directors or as officers.

#What should serve as an eauitnble norm. and how to appIr It, Is, of cotirsto, open to
discission. One can anticipate Increasing public discussion of the matter as more groups
pursue group gains.
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Other significant patterns emerge from the data. Poles and Italians do better
In their representation in executive positions than they do as board members.
The opposite is true of Blacks, whose major source of representation comes
from appointments to boards of directors rather than from holding top execu-
tive positions. No Poles were located among the public utilities and banks re-
viewed in this study, either as directors or as officers. As for Italians, 16 were
associated with banks .or savings and loan institutions. However, there were 11o
Italians in the executive suites of the utilities." On the other hand, three out of
the five corporations with" Black directors were public utilities. The number
of Latins was not large enough to yield any significant pattern.

Hopefully, this study of four ethnic groups in the corporate structure of
* metropolitan Chicago will be extended to include their representation in major

civic groups such as public boards and commissions, influential private agen-
eties and associations, foundations, and social clubs. Similar studies of other
ethnic groups such as Czechs, Greeks, Lithuanians, etc. should be conducted in
tihe Chicago area. Given the lack of adequate research on American ethnic

-groups, similar surveys should be undertaken in other large cities.
As such studies accumulate, the result may be a national profile for each of

America's ethnic groups showing precisely the extent to which each of them
share in the power and affluence of the nation. In the process the nation will
learn to what extent the American corporation fs a "truly public institution
bound to the same criterlo. f selection that today affect government service-
freedom from lias, and the requirement at the same time to represent and
reflect all parts of the American population."'

-A NOTE ON METHOD

Trying to determine ethnic orighi is a hazardous enterprise. In order to make
this study as accurate as possible, knowledgeable leaders from the Polish, Ital.
ian, and Latin communities were asked to identify ethnic names by studying
the lists of directors and officers in each annual report. In cases of doubtful
ethnic origin the individual's office was contacted directly. Each corporation
having no apparent representation from any of the four ethnic communities was
Informally conta ted to double check the preliminary findings. In regard to
Blacks, all available studies were utilized and persons familiar with *the Black
community were consulted. Also helpful were several lawyers and business
leaders who were generally knowledgeable about many of the corporations
studied. If there are any errors in the.final tally for each group, the margin of
error would not be sufficiently great to invalidate the findings of this study.

A manual describing in full the method used is being prepared by the author
and will be distributed through the National Center for Urban Ethnic Affairs
in Washington and the Institute of Urban Life in Chicago.'.

TIE 100 CHICAGO-BASED CORPORATIONS

Abbott Laboratories
Admiral
Allied Mills
Allied Van Lines
American Bakeries
American Hospital Supply
American National
Amsted Industries
Baxter Laboratories
Beatrice Foods
Bell Federal
Bell & Howell
Borg-Warner
Brunswick
Bunker Ramo
Carson Pirie Scott

& An Italian, however, does serve as an
-tilnties.0 Nathan Glaser and Daniel P. Moynihan,

CECO
CENCO
Central National Bank
CFS Continental
Chemetron
Citizens Bank Park Ridge
Chicago Bridge and Iron
Chicago-Milwaukee
Chicago and North Western
Chicago, Rock Island and Pacific
Combined Insurance .
Commonwealth Fdison
Consolidated Foods
Continental Illinois Corporation
CNA Financial
De Soto

office of the two subsidiaries of one of the
Beyond the Melting Pot 1968, p. 208.
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Donnelley (R. R.) & Sons
Drovers National Bank
Exchange National Bank
First Chicago
First Federal
FMC
General American Transportation
Goldblatt Brothers
Gould
Harris Bankcorp
Hart, Schaffner & Marx
Heller (Walter E.) International
Hilton Hotels
Home Federal
Household Finance
Illinois Bell Telephone
Illinois Central Industries
Illinois Tool Works
Interlake
Inland Steel
International Harvester
International Minerals & Chemicals
Jewel
Keniperco
Kraftco
Lakeview Trust
LaSalle National Bank
Libby, McNeill and Libby
Marcor
Mareinont
Marleman
Marshall Field
Masonite
McDonald's
McGraw-Edison
Morton-Norwich Products
Motorola

Nalco Chemical-
National Boulevard Bank
National Can
National Tea
Northern Illinois Gas
Northern Indiana Public Service
Nortrust
Northwest Industries
Northwestern National Bank
Outboard Marine
People's Gas
Pioneer Trust
lullnan
Quaker Oats
St. Paul Federal
Santa Fe Industries
Searle (0. D.)
Sears Bank & Trust
Sears, Roebuck
Signode
Spector Industries
Square D
Standard Oil (Indiana)
Sunbeam
Swift
Talnan Federal
Trans Union
UAL
V.S. Gypsum
UNICOA
Universal Oil Products
Walgreen
Ward Foods
Washington National
Wieboldt Stores
Wrigley (William) 3r,
Zenith Radio

Senator HARTKE. Our next witness this morning is Dr. Martin
Larson, tax policy consultant, for, the Liberty Lobby.

-STATEMENT OF DR. MARTIN A. LARSON, TAX POLICY CONSULTANT,
LIBERTY LOBBY

Mr. LARSON. Mr. Chairman, my name is Martin A. Larson, and
I wish to speak concerning the role of the tax-exempt organizations
ift general and foundations in particular in American society, and
their impact upon Federa~l income taxation. I appear under the
auspices of the Liberty Lobby, which is a national organization with
20,000 members in its board of policy, and about 250,000 subscribing
members, the purpose of which is to represent the interests of middle
Americans, a great majority of our people who work for a living,
pay the taxes and who support themselves and who do not look for
any favors from the Government, and who insofar as possible like
not to be persecuted or interfered with by that Government, es-
pecially the Internal Revenue Service.

I have been for a number of years tax policy consultant for the
Liberty Lobby; and I have written a number of books on exempt
organizations and exempt property. I wrote a book in 1968 called
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"Tlhe Great Tax Fraud", which wias an analysis of the tax inequities
of the Internal Revenue Code. And in 1961 I testified before the
WayVs and eis Committee concerning the Tax Reform Act, which
was then under consideration. And ilay I say that soie of tile
ideas that were )resented( '1y tie libelerty Lobby at that time were
ill )l1t/ ineOr-potlated ill the 'PI'x RIefon't Act of 1969.

My latest book is called "Tax Ielellion, U.S.A.," and it describms
the tax revolt that is 110nw going oil in tihis country, its basic causes,
11ad Nlaint Imv happen unless sonwthing is done to meet. the demands

fol relief from 1(deral incotne taxation 1 t he American people.
Now, ali'ea(*y I think Libertv Iol)l)y hs filed a statement.
Senator lI Jklr. We have it and it will be it part of the record.
DI)r. lIsoN. I ai not going to repeat that. I am going to speak

ill soneIw1C"lIt a paiallel nmauinet to what I say ill the statenwt.
Niht, I want to britlg your attention to the fact that l)eople in

(n11eral, especially tlose who work fot' it living. ad who Q)re r'elpte-
setlteol I)y lib'ity Lobb., have grown restive and anrl beause of
various reltsotls that are I)rtessInr very heavily u)On them. The
people il this country Ilre finding it more and 1110m. ditivult to meet
their expelditures, to pay the taxes tlbit are required of them. And
tile are finding vanom!4 methods of striking )ack against, tiis
situations.

'l'l-vie are a number of reasons wihy this is happening. One of them
is inflation. 'he prices have goie tp at a rate (luring tle past few
uI)ontItis that is si mply 1np1aral Ileled. as filr a- I van renvmber, ill
the histor'v of this coultryN. Many people believe' this is due, to a.
lar'e extetnt. ly the deficit sl)ndin,g o1 the Federal G(overnment..
Ad lhe * y want the federal Govee( rlnment to spend less money, or at
least to balance its bIulget so that they will not be sl)en(lilig more
tllly l hait the" are taking in.

1'W middle-i;icome American now pays. ill my estimation, ap-
l)roxilmnately 80 percentt of the entire 1)ersotnal Federal income tax.
Anmid ill aid(ition to that, all (.Orlorantions and business taxes are
I)s.L-ed on to them in the form of increased prices for goods and
SeV ice:" in the mark1etplace. And again, because of tie enormous
cost of the Federal Government, and the fact that those who pay
for it get little o Io benefit front it, at least, as far as they can
see. tle people are becoming lrre and more restive and angry at
thi. situation.

The )eol)le have learned, also, dining'the last few years., that tile
Internal Revenue Code is filledwith loopholes, and they now believerather generally that if these were closed every family in the I'nited
States could have an exemption of $5.00(), which would relieve ap-
J)roximately 80 percent of the people in this country from the pay-
ment of any Federal income tax. And if the tax were equitably
assessed and collected from all different individuals in the country,
and from all of the organizations in the country, the Treasury could
actually obtain more money than it now does, even with this kind
of ai exemption.

Now" even if every family in the country were to have an exemp-
tion-of $15,000, this would be no mor thani it had at the beginning,
because when the income tax was first established, the exeml)tion for
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it couple was $3.00t) and in the t,.enties it was $..3,500 for a fatuily,
Or 1t1OUltPle pills $.) 1W for eliit aditional dependent. At tile pre.el
ti 1e. 1 1'ies n11(d costs limt\'4 IrO.Ie l I ) s tst'OnOliial ly t irot $1 .'I.0(0XX
is II &cvs ilri'v to nIteit ilIte saile livilig staatlt ul its f.-) or 1.0(W)did :11 that t iMtP.

I believe that if till of tlie loophlhs if) ill( ilterlial Revenue Codo
vere to be closed. and if the tlxe.s wen.' to he uqutitilv collected,
i.' "'reaslirv cmil bltain $7(bhillion that it is flot 110v collhcted.

dil II-it li) ['P littill t lh t "niltolilit of tltlx's for the Inlidd h ill mint
Amoricaint (S.tV'y fainily coild. ts I Si t a itiolilt ago, have an

cxeiiii l t n I iil o J l'0 iit lV ti1 4ll i ) ii s l('lil. liilrvi
I waIl lit) o )illt miit thlit ai tax rel lionl is facltl 1111lerwiuv in)

ilt, I titled Silttles. Ti, fac ts concei'llligfo it are soe miwhat ifflittlt to
obtiiiin. Nit, lie I '.S. News aini l world Rleport of September 17,
19',, derhired that. something likv. 5 million people hinid. iot paid
the ir lilies ( hiring the jire iolls Year, l t tin, that, may have inl-
Voled its nitch its $30 billioll of lo.s to (he Ti'realt. lit iliV 'elt,
,Johiiilie Walter'is alnitte(d ii ill interview ti. the Ills kitew of lit
least 1,100.00) ji 'iiot who had tot pa il t helir tax (durt'ing the.
lrweviOlls yea. ; yet hIecalist they are-it so) 11 iiV 11ii( llVllse each of
itist. is gtuilt v of i criiiiiitl offeilse,, it is utipo.ssilde to prosecute

th ill till.
Now. SiiPPosinig this tax rebellion spreads. as it Imay do, to o011ie 2.

or .3o iiiillion people ill tife 1liiited St:ites a1tid talit tihat iillii r
i-efnll' ,q to )tItI, ' ti' IiiX(,S N I'lSttit it,II iS goigl to lti iJ)li to I lle
Jid'i'ria Il i icoll t ! x a ill , li rtlirn , Rev1iilin!e Serviveh? I slibilit that
it i.s ai!ol-ell' impossible to lpros '('t4 WN r of-) iiillii i people or to
4.0 llc(,t liiN's. trolii Iilit ntiiliilaI'r if tihe" refise to pay.

N ,ow, fotidat ions llr, onlv ) ' o ft h ininv l iimethods Is . wlic,
1'",(leia il taxation is avoided. Ther are i1t1 I1V ;otlier' wais. but Silice
\V 111' ii. tlsssillf, fOlili nolis todiv I will sliik to tit sillibivet.

Acc4ori'(lilig to tile 1I9() "( 'iliiuh lirve List" pbilhished by tie In-
l(i't l'l -ell'ili Servhice, thiei'e ire, iibout 1,25 ,01) exempt tviiities ilt
I lis coi'rs iit , million di!feltt orgatnuitions becal se flally of
these lid ilies cover ('lit ir deonlinatiols, Sollit of which hiav' severnl
tlioSatul v-oligl-pgitioliS. So, i here p Sr omthini like 1 n million

(tith'erilt orfgaliizt ions lit ille Unitled States that" have ('omllete tlx
,Xtiilltii. Nlost of ihen ri'e free not only froli taxation, thit also

fromi tiislosuret, anii(, i here fore. iolbodV knows how nuelt inlley
tha\ hikt ll or what their 1'111111cl('iltl statil1s is.

Now, in 1968 the Select Committee Oil S f1111 ]iisiiss published
a boo eolililiing 302001) nies of foundations. In addition. thie
foundation director of New Y'ork lists ,5a4 is having assets each of
iiolre thalln $.500,00( all having total is .ts of $25i billion lphiis. 'Thty

distrlilfll itedl $1 ,vd),0,0(X) but they spent. $1,645,0,0,0()0 foi. ad-
ministration. In other Words, they spent nbout $100 million more for
administration' ihan they distribiuted to all of those who received
4,niy gifts oi' (oltribiitiOlS fromli them.

iestimite that inl 1974 flip total a ets of t hese foundations im st
equal something like $40 billion-that is, of the ,5,.454 listed ill tie
Accum iulative Indox. But if we include all of the other foundations,
of which there are more tian 2,5,0M0, I Would not be surprised if the
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total assets of all founidationg totalled something like $60 billion. In
other word* here we have organizations into which something like
$6) billion of Capital has tied, and this is essntially fre, from taxa.
tion and from pu)lie control.

To a large extent. tle foundation is one of the 1b4 methods by
which a very weslithlv persn can escapMe and avoid taxation legally.
'lake tile case1 for example, of Walt 'l)itey. lie had a l)eronal
fortune of $38 million, olle-Dhlf of which lie gave to tle Walt
1Disney Foundation which owsi the two Disiivylands. The other half
of his fortune wis set lip ill truists which went to (lie third and
follrth Areletration. and they :1hs) esialtd all taxation. In other words,
herie was $58 million of ill estate that e*'alsA all estate and ill-
heritance taixat ion. Now. this h|a1pes in tho:. l.nds and thousainis
of ca ms. The inheritance tax and tile estate is tssessd for the Iost,
part oily onl middle fortunes, not oil tle large one&

In i6ti, tie Internal Revenue Service listed 1'21 iliwones ex-
c'(l(iing $1 million aliece, of which 1112 paid no tax whatsoever. And
when iou add up all of the taxes paid by tile whole 1,91 of them,
whi(icl had average incomes of approximlitely $4 millioti, their tax
anlounted to isomething like 16 or 18 irment, which 18 les. than the
)lVlINe C1lr1wilter or plllber pa.

A wealthy peron vtin actually Ibecone iore wealthy by givillng
1Il10V to 1118 own foundation, beause. 50 percent of it cal re de-
(billed from his adjusted gross income if lie has ia operating
fol!ndation. ReneMber that wealthy people give money to foulnda-
tions largely to accomplish their own pur)so.s. And the.;' give money
to foulndationls in order to create lOiuinens to thenislr ves, in ordeal
to Imake themselves famotls. They art, willing to give, but. theY are
not willing to pity. I think it was lalto who sAi(I ill "The Repulblic"
that the way to b)('me i siilit, in ordeer to I'con e, a fauois perstn,
is to collec(t all of the money that you van during your lifetlle by
anIy posibt) 1le method, and then give a part of it to religion or chitrity,
fi( after a while they will erect mlonumuenats for your glory. WVfe
the Samne thllil is hallkpelling lt tile pnw ilt time, * nId foulhldtioIs
fire oile of the most important methods by which uadividuls obtain
fanm and glory mid sainthood for themselIes.

W.ll, Liberty Lobhy believes that ('ertlai fundamental ('llgs
shotlld be mad(' in the whole structure under which foindations an,
erected anId iider which they operate. We do not deny that manyV
fomndations (o good. Some of them do a great deal of g0(KI, es-
J)eciallh those that are engaged ii research projects which are for
the benefit of tile people. However, we believe thlt it great IIIIllIV
of thent are organized. the gm-eat majority of them ar-e organized,
primarily to avoid taxation.

1ti. even so, Liberty Lobby does not take the xition that they
should be eliminated or that foundations should have only a limited
period of existence. We say that they should be allowed to continue
aid that they should have sufficient motivatiom for their establish-
ment and operation. And for that reason, we believe that gifts given
to fomdations should renain tax exempt, both to the donor and
the doee, excep,)t that portion which consists of capital gains. In
Other wordf, if a mail has an asset that Cost hint $100,000 but is flow
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Senator I.Lrrmt, And hmv ma iv of , tiram fouiditvions?1Wr Il. ,. We. It is iv ditlwult to sy. I know that Wright,

Patlltnll '-4otn,,1 #illed litte ly ilat lie eould not lind mit how Inany
t, iv wrv,, th/it tie MRS does ot ,,evin to know the exact number
that it- 1S ce4riithd tt- fminldatiOlI.S

S0oatOr IAlWhVKV I thiltk mtayil we will have that informnatiOR

I h. ll')\Al'-R Wri ~t'~ht Im~~ irmit' 4iittee w)it out it l)k iii
101I Ofi~ om 416 I hitih v hit ted A t2which .1veri defiinuelv c alletd folmda-

,'i4lJitm l.lliiv; Holw iiiInlh wetilit i dlo th'yv have III vOillr estiili-
t iml i

)r, \i v A 'I. l V,, that is ulkstowli. in' libiair, v. ,olidti ion
('illt er of Nc , Yo i k I ii *i :4-Al ih of S" 2i" bflioli. isi limillioni
1i1 fof Iov' ,- i. ,tu' if tfit, iss,.s 11 - el sed t i lie '4iiv rill., if tihe
iicivai4w lii th is han,' gol ait Ilt, 'teIlllv rate since I96S t' hat it lilt's

Jilt-Violl'i l tih it 11i4 itijiotlilti itw \vOtllh IN, very elf)S, tt) ',, I billioli.
NOW, that Ztill 4tbv% 1i1i ti hi 'tde 2,fHt(RH1i smallerr olIes.

S tiii'r IIirtl r All right. Tiuitik tvil, 1 r. I,1iisol W\'e appreciate

I Dr, Lar iltms ,jii ,ll i ull'initlit fllow :1

IP*'rAIirO Si dAIWNt (W DR 0 '1 dIt A, I- O4ON, TAX~ ['AIVV COi2NI-TA'NT,

I .1t~i ~st 1,ut c"ao.'r iwa .1 .er ta\ 't~xotmlit. orguaitum I it i giersi1. 1he -
fti4l-~ if t' 1 I 11 f- it tit vi p tiit) ,

II I 1titt14tu ll 4 liO littall.; Of orizmtlii,4iit"'ti i le , I' re viielit froii
ti lt\i anid iila t ti, iilu t imiile to illostare ifth se, I h4ist IK)AM are
fti;!. 4 , rt i ti' , tiN r f itli ltilila'-

II 11 4 Hi m , he Vi, lll ttV ll ttdrt' tiil lti itto , wi -h fi lls IN iat't hiivily 111)(111
t ho, 1 1lit't t 1imit i it

IV, '1 li' ltrlvo I ' talitiot i o ,Mrva's htd 4ill3 to glorify its create s. bit illo e.11-
hil'l a h11 4 to aclli, %v lbi-r. ia~ l 04djfe'n ivt' , t l h ill o. l!,e, ild also to iooid
lit \itl ii,

v. Ilettqimtl- af iw'i-A , . liml,, itrivite foattittli havv gfr'iit hlrgo' that tey
li'~' p i < a it hriite ptrill) of the Natli's itpital

VI Pri ate frmil Olt Iifii ! c- ba1it'h their erv'at" tit u ioid i tit off lit t taxes
vvilth, ,he" are imnatwii t thuhr %%,,lii td 4.1lli'h1 ihei l to ii void tilt e!atti
11nd41 iihtnritaic ti \t1-s1 m1( to dictiafte i'hlt A"iall 1w dolo with their wealth vir-
twil y ti lkrtettilll.

VII. Tihe wealthy do tlr g ti,-4 to his owi fo mmitlion tit a c coilllsh lil. per.
somil objti v'lf an! for this le vive himtiii id tiili i aceli .ii ilt t l e
ll1ilh' lilxliyer. Vl )4) tw fa'r ,fo l to stililmirt lei govt'rinetiit. r i ves i)o alwnard

for rtwogglignil (f any kld
VI I If tihe 1' V,. 'ilgres' wi.le tt t antliything for the Itinitll of the peopjile,

It v ill rewrite t he lrimil Ittiveit , ICh .de l-i4tt io filylt will Ih forced to
pily tales ii 40 nt part) Ii f li iime ilt ivssatry to intalt i it decent. toniteilipo-
riry eltandard of living,

IX. Our IUfl. Vial, sin letahivet lbiit etiltnivetl iii tli Imntitatlauti andI It op-
e.riirtv. li the i imi tity. It Is hlhghly Intltoil i'y and costs our
s'e)le thrte Wthes ias much its ilth Treasury coll tts it revenue.

X_ II i olitiiigeti that any tax should I, levhIl u i tihlt itrlon of witge
mtid ialrhes iitate ssitry to lltintultn I deti'it, c(%ointemta'rt'y 1lvig stitltl.

X I, lSieltle revoinilemlidtion ' 1. (lftsi or Isluets to foundations slilh
coaitlile tix-exeiuvt to dloiir and re 'lielit, except for capItail gailns
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2. No estate or Iiheritance tax should be levied ulon such bequests
3. (ifts [nd bequests to foundations shoul not entitle donor to any reduction

lit Income taxes on revenues derivedd from sources other than his gifts;
4. Private foundations should pay taxes on investment income at the same

role as other corporations, with no reduction for administrative expenses;
5. Except for operating foundations paying salaries to research scientists or

scholars whose work Is in no way related to the interests of the donor, no tax
deduction should Ie permitted for such expenditures.

XII. SUMMARY: 1. Even If our reforms were adopted, there would still be
ample motivation for the establishment of foundations and other "charities" ; but

2. Tithe American people have iow grown so restive and angry over our In-
teluitable amid ulirdensome system of taxation that unless drastic changes are
made tit the tax laws, there will I*, rebellion and perhaps violence.

STATEMENT

Mr. ('hairman aid Members of the Committee: I am Dr. Martin A. Larson,
Tax Policy ('insultant of lTiberty ILobb1v. I appreciate this opportunity to
present tile views of Libesrty Lobby's 20,0M0-mnember Board of Policy ad also
to appear oi i-,half of the approximately quarter million readers of its monthly
legislative report, I,ibertl Letter.

Tax '.rcmptiopt and tax cqulty
Since I ibe, rty I.ohlby is primarily interested in tax equity and constitutional

government, we are deeply concerned over the growth of tax-exempt, or virtu-
ally tax-exempt. organlzatiots in the U.S. We are deeply committed to the
p,)lwo.AtIotis that :

,1. No tax should Ie collected by illegal or unconstitutional methods; and
2. Every tax should Ie its fair as lossilble to everyone.

Sie we know that the rich and suiper-rich call utilize the loopholes in the
internal Rceente 'ode to avold all or nearly all taxation, we brand that Code
us a fraud; and since private foundations are one of the principal means by
which huge taxes are legally avoided, we look upon them as an ellemiy of the
great middle class, whose members do the work of 'he Nation, pay the great
bulk of the taxes, live in obedlenwe to the laws, and support their own families.
In return, tile only attention they receive from the federal government consists
of !ktrsecutioi am extortion by the I.R.S.

The m ntm br, of/oumdotiopts and other crempts
The ('umula tire Mist, published by the I.RS. In 1969, gives approximately

125.(KO) exempt organizations ; but. sinc this Inc des religioum4 denominations,
where a single entry may represent thousands of separate congregations, Shel-
don (mhcun, then IRS (ominlsslonmer, estitmated that there were more tham li 50,-
(KK) oxelipt entitles, of which the great majority were not only (xemlt from
taxation. but also inimntle to disclosure. No one, therefore, knows how much
money they receive and disburse; but It Is certain that the total runs into tens
of billions of dollars.,

In a publication of the Select Comlilttee on Small Business, dated 1968. we
find a list of 30,2(62 foundations. This, however, is not complete, because It does
not include a great vai:riety of funds, trusts, and assorted "charities." which
operate very much in the same manner and enjoy the sam immunities There is
no doubt that these private entities now total at the very least 100,000 and
constitute a great social, economic, and political for~p, Rep. Wright Patman
complained bitterly that he could ever find out from the IRS how many foun-
(lations It has crtifled-which Is Indeed strange, since it is able to determine
to tile last peniy how munch Income more than 70 millions -of taxpayers have
receive ed.

Almost every opulent family seems to have established at least one founda-
tion and many have created entire clusters of these Instruments for the oh-
vious urpolse of tax-avoidance; and they serve very efficiently as a means by
which to shift the tax-burden front tile rich onto the backs pf the middle income
classes and even to the needy.

Tax-ravoidanice and taxr-slavery
According to the 196) Statisotes of Income, there were 52 individuals who

paid no tax at all on $1 million or more of adjusted gros income. There were
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1,211 In this category, who average $2,441,846 of adjusted gross, in addition to
$1,715,000 of untaxed capital gains-or an average of $4,156,870, on which the
tax was $1,015,248, or 24.4%. However, there are 23 categories of unreportable
income-such as interest from exempt bonds, revenue from oil, gas, and other
Investments reduced by depletion allowances, and from tax-sheltered incomes
of various kinds. We know, therefore, that the average income of these tycoons
was much greater; and also that the tax paid by them-when we compute the
Social Security contributions-constituted a much smaller ratio than that paid
by an ordinary carpenter or plumber.
The role of the foundation

One of the very important loopholes by which wealthy individuals avoid
taxation consists of the funds, trusts,- and foundations which they have orga-
nized and which they operate. It can bd demonstrated that a wealthy man may
actually increase the personal estate he can bequeath by giving lavishly to his
own foundation, which he may use not only for his own glorification but also
to accomplish various personal objectives, not necessarily related at all to the
general welfare.

Let us see how this can operat: A man may, for example, own a company
which manufactures drugs, medicines, electronics, or whatever; he then or-
ganizes a foundation to do research In these fields, and his company can profit
by its results. He can also make a $1 million capital gain, which will be tax-
exempt if he gives stock to his own foundation with a book value of $100,000
but a current market value of $M50,000. Since he is in, complete control of his
foundation, he cabn decide what disposition tb make of Its revenues--and we can
be sure that he will never give money unless it is for a purpose he wishes to
promote. He can use his own foundation to underwrite the education of his
children, grandchildren, nieces, nephews, and other relatives. He may give
money to a chuich-or other similar 501(c) (3) organization-which can then
act as a conduit to see that his money reaches any destination he may decree-
even a race track or a social club. Remember, no church can be audited even if
it is in violation of the law; and no one below the rank of district director
may even take notice of such violation when it occurs (Secs. 6033(a) and
7605(c) of the I.R. Code).
The growtth of private foundations

No wonder, then, that foundations have grown enormously in number, size,
power, and wealth; during recent years, they have become one of the principal
lvens for huge sums of nxoney intent on escafllng taxation. For example, it is
conservatively estimated that the Ford Foundation has enabled its creators to
avoid approximately $8 billion in federal taxation.

According to Edition 4 of the Foundation Director of 1971, published by the
Foundation Center in New York, large foundations increased in number between
1958 and 1909 from 780 to 2,172, and their assets from $10,667 to $23,948 mil-
lion. There were 5,454, each of which had assets exceeding $500,000, and total-
ling $25,181 million in 1968-69. Since their administrative expenditures, which
were $1.645 million, exceeded their grants by $32 million, we conclude that they
must have supplied many lush positions for favorites.

If the assets of these 5,454 foundations have continued to increase since
1968 at the rate of previous years, they must now exceed $32 billion.

However, there are at least 25.000 other foundations. Even if their welath
averages only $200,000, we have an additional $5 billion. And these do not in-
clude some 75,000 other non-religious funds and trusts; -when we add them, we
believe that a conservative estimate of the capital which has taken refuge under
their wings could probably be not less than $60 billion.
How foundations enrich their creators

What trusts and foundations can do for a private fortune is Illustrated in
the ease of Walt Disney, who disposed by will of his $58 million fortune, which
had been amassed largely because of his tax-free Disney Foundation, which
owns and operates 'the two Disneylands, and to which he bequeathed half of-
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his wealth, while he set up the remainder in trusts, which also escape taxation
unto the third or the fourth generation. In other words, Mr. Disney's estate--
like that of thousands of other multi-millionaires--paid not one penny In estate
or inheritance taxes at his death, and very little of any kind while it was being
gathered.

It is true that the Tax Reform Act of 1969 Instituted a few -reforms in regard
to foundations:

1. It imposes a 401, excise tax on their net investment income (IR Code 4140)
2. It prohibits various forms of self-dealing (ib. 4941)-some of 'which may

bring fines up to 200%
3. Certain activities are forbidden (lb. 508(e)) on pain of lesser penalties;

and
4. Involvement In unrelated business is prohibited (lb. 4943).
However, a taxpayer may now donate up to 50% of his adjusted gross income

to his own operating foundatlion-a provision which we consider highly regres-
sive, since it offers a far too generous escape from taxation to the very rich.
The wealthy donor vs. the average taxpayer

We do not deny that some foundations may do a considerabi amount of good;
however, It is indisputable that muny of them do none, but,'on the contrary,
are used for purposes contrary to the general welfare, It Is a well-known fact
that wealthy Individuals are willing to give' In order to achieve their own
purposes or to obtain public acclaim-especially when it costs them little or
nothing; but they are not willing to PAY, which is what our ordinary citizens
must do, as the IRS levels its loaded gun at their heads. To pay taxes brings
neither merit nor award: but those who have spent their lives accumulating a
fortune by wicked methods can achieve virtual sainthood and are memorialized
in plaques and monuments when they give a fraction of their loot to support
religion or so-called charities. Thus, the rich, who pay little or nothing in taxes,
are honored as social benefactors; but the prolucers, who support the govern-
ment, create our wealth, slave away their lives li ignominy, and then die in
obscurity, are treated like tile leaves which fall from the trees in autumn.
A law based on injustier and insanity

We would suggest that if you want to do something beneficial for our pro-
ductive citizens, you will restructure the Internal Revenue Code so that exempt
businesses of all kinds will pay a fair share of taxes; this will make it possible
for every family in the U.S. to have an exemption of at least $15,000 and still
provide the Treasury with the same amount of money It now collects. It is
demonstrable that tile loopholes in the Code, favoring the rich and exempt or-
ganizations, are costing the Treasury at least $70 billion a year.
The Internal Revenue Code is highly Inflationary

It seems to us that the I.R. Code, as now written and administered, was
conceived by, Injustice, born through Discrimination, and is Administered on
the basis offiscal insanity. Those who should pay least or nothing are the ones
taxed most heavily; taxes which cause the greatest inflation are those most
Inexorably imposed. It can be shown that income taxes imposed upon produc-
tion-lndividual and corporate-which produce about $125 billion of federal
revenue, increase, by escalation and pyramiding, the cost of all goods and serve.
Ices to the ultimate consumer by double the amount received by the government.
In short, our productive citizens pay the tax three times: first, as producers,
and then again--and doubly-in the market place. The federal government itself
pays an additional $60 billion a year for the goods and services It consumes be-
cause of its own tax. If it were not for this, the same goods and services that
now cost our people $750 billion could be had for $00 billion. And it costs the
government $1.5 billion to operate the IRS and the taxpayers another $2.5 bil-
lion to make out their reports and to do battle for survival with the gestap.

Liberty Lobby has long taken tile posivon that taxes which create inflation
and close foreign markets to our manufacturers--as our corporation and tndl

35-686-74-8
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vidual Income taes do-should b repealed, or, if necessary, replaced by others
whiclr-wfil- nflate the price of goods and serYiees.
Outrageous taxation

Liberty Lobby considers it an outrage that any income tax should be levied
upon any portion of. personal income necessary to maintain a decent, con.
temporary living standard. When the 16th Amendment was ratified, it was
proclaimed and generally believed that-except during a war-emergency-in-
comes taxes would be imposed only upon large, unearned incomes. What we
have experienced 18 perhaps the greatest extortion in history and has now
resulted In a national tax rebellion, long overdue.

Instead of taxing wages, salaries, and productive business, we should tax
only large, unearned ihcomes; large estates, as they pass from one generation to
the next; the capital gains which increase the value of gifts and bequests; the
income of non-productive corporations of all kinds, especially foundations and
other so-called charities. If this were done, at least $50 billion, now lost, would
accrue to the-Treasury. If the income tax on all production were abolislhed, the
people would benefit by more titan $300 billion; and it this tax were replaced by
a universal 5% transactions tax, it would produce, at one-sixth the present
cost, all the revenue that would be lost by abolishing the income tax on wages,
salaries, and productive enterprise.
Specific recommendations for reform

With respect to the foundations, therefore, Liberty Iobby offers the follow-
ing recommendations and practical suggestions:

A. In order to retain ample motivation for the continuance of foundations
and other private "charities"

1. Gifts or bequests to them should remain tax-exempt both to donors
and recipients, except for the portion which constitutes capital gain and
which should be taxed, at normal rates, either to the donor or the recipient;

2. No estate or inheritance tax should be levied on bequests to founda-
tions or other qualifying charities.

However,
B. In order that the present inequities may be at least in part remedied

1. Such gifts should not entitle the donor to Any reduction in personal
income taxes derived from sources othr than the gift;

2. No donor should be permitted to receive income from property placed
in irrevocable trust for the benefit of an exempt organization;

3. All private foundations should be required to pay federal taxes at the
same rate charged to productive corporations, with no allowance for ad-
ministrative expenditures; and

4. Only in the case of an operating foundation should salaries paid re-
search personnel whose work has no relationship to the interests of any

donor be deductible from taxable income.

SUMMARY

Even if these reforms were instituted, we would still have foundations; but
they would be performing work 'beneficial to the general welfare, or they would
shoulder at least a partial share of the taxes which should be imposed on them.

This reform would also increase Treasury income by at least $3 and possibly
$5 billion.

If the same principles were extended to all tax-exempts, Including govern-
ment-financed cooperatives, power installations, and other enterprises which
operate in direct competition with taxpaying business, the Treasury would prob-
ably be able to increase exemptions for all wagq and salaried workers by 50o/
without any loss of revenue.

Foundations have assumed the status of American Inequality and Injustice.
The taxpayers are restless, in a state of incipient revolt. I warn you that unless
something drastic is done, the tax rebellion which Is already in full swing will
go completely out of control. For the fact is that taxes now consume fully 50,/0
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of the production of our middle classes and Interest takes another 13 or 14%,
leaving them only about 36 or 87% of their income for the support of their own
families. Unless these conditions are drastically altered, I foresee riots, blood-
shed, general violence, and ultimate revolution or dictatorship in our beloved
Uhlted States.

And this is what Liberty Lobby fervently wishes to avoid.
Thank you again for this opportunity to appear and present our views.

Senator I1AjrKE. The next- witness will be Kyran M. McGrath,
Director of the American Association of Museums. Good morning,
si'.

STATEMENT OF KYRAN M. McGRATH, DIRECTOR, AMERICAN
ASSOCIATION OF MUSEUMS

Mr., McGRA'ru. Good morning, Mr. Chiirman. Thank you verv
much for the opportunity to testify here this morning. I wanted
to speak about a small point that is of particular interest and con-
cern to museums, and elaborate, if I can, on the prepared statement
that I have submitted for the record.

Senator ITARTKE. Yes. Fine.
1Mr. NMh'GRAT11. It has to do with a small number of museums. bv

reason of the Tax Reform Act of 1969, which have been classified
as private operating foundation museums, private operating founda-
tions rather than as public charities, anl this is due solely to the
amount of income they receive from their endowments. The endow-
ment providing an income over and above the formulas provided in
section 09a, and also'now more than allowed under the 10 percent
floor under tile so-called facts and circumstances test that the IRS
has adopted under regulation 1:170(a)9.

What this amounts to is that a small number of museums must
pay the 4 percinit excise tax on the endowment income, and that
excise tax comes directly off the top of their operating income.

Now, studying the record of tie Tax Reform Act of 1969 and the
discussion by the House Ways and Means Committe. and your
Senate Finance Committee, ald the Internal Revenue Service, fhe
intention was to improve the charitable efforts of private founda-
tions and not to take away part of the resources that in the case of
these nmuseums were devoted entirely to providing charitable and
educational activities.

So. the formula test called for in the Tax Reform Act of 1969
and the facts and circumstance test has had an adverse impact on
these museums, programs at the application of the 4 percent excise
tax.

heree is a second adverse effect, and that ia the increased filing
required now for private foundations distributing income to other
private foundations. Because these museums are classified as private
operating foundations, these museums must in addition meet these
new filing requirements which are in effect.

It is not justified, but a number of private foundations have takeal
the policy position that because of the increased filing requirements
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that they will not distribute income to any organizations other than
public charities, which effectively cuts off the private operating
foundation museums from foundation grants.

So, try as they will, they are unable to generate outside sources
of income that are so necessary to build up to meeting the test either
for facts and circumstances, the 10 percent floor, or for the regular
one-third test.

IWell, I listed a number, six museums in the testimony here, but
there are other museums that have been unable.

senator HARTKE. How long would it take you to get us a complete
list on that, or are you able to come up with that?

Mr. M GRATI. lVell, I tried checking with the records from the
Internal Revenue Service. They do not have them broken down by
nuseums. That is the sad part.

Senator HARTKJ0. Don't you have them organized by museumsI
Mr. MCGRATIT. Yes. On page 2 of the testimony there are six listed,

the Winterthur Museum which paid last year $121,000, and the
others.

Senator TTARTKE. I understand that. I hear you on that. But, what
I am saying to you is you have listed here six. Is this approximately
all that are inv solved?

Mr. MCGRATI. No. There are approximately 15 to 20 that are
involved.

Senator HIARTKE. 15 or 20? That is all involved in the United
States?

Mr. MCGRATH. That is correct, yes, to the best of our knowledge.
I will try to submit for the record if I can, as thorough a list as
we can get.

Senator II.%rrKE. Let me ask you, are you speaking about those
asp-cts, the 4 percent excise tax and also the question of beingeligibleV

Mr. MCGnATI. And the filing requirements.
Senator HAwRKIE. Pardon meI
Mr. MCGRATht. The filing requirements from other private founda-

tions to make grants to these museum&
Senator HTARTKF..But they fall into the same category?
Mr. MC(TRATh. Correct. That is correct.
Senator HAwrKe. In other words, there would be an identical list

for both elements?
Mr. MCGRATH. That is correct.
Senator HA^rTKL Can you supply those for the record for us?
Mr. McGRATH. I will try by the end of next week. We tried to

get it up last week.
Senator HARTrK. That is fine if you can get it in by that time

because we will not have concluded these heaings by that time
Mry., Tn Certainly. Yes, we will.

Senator Harr. I would also like to have the amount of taxes
they paid.
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Mr. McGRATH. Yes.
Senator HARTK. And if possible, an estimate of what they have

lost as a result of the filing requirements. Do you have any idea I
Mr. McGltAnh. That is the hard one because they get turned

down, they just get rejected.
S(nator 1IARTKE. Well, ,1 understand that. But, you certainly

ought to have a past history of contributions.
Mr. McGRATn. Yes. Prior to 1969.
Senator I 1ARTKE. As to what they had received prior to that time,

and what they have lost as a result of that decision.
Mr1. MCGRATH. Yes, indeed. I will do that.
[The following was subsequently received for the record:]

Am£nacAm ASSOCIATION OF MUSEUMS,
Vashington, D.0., June 17, 1974.

lion. VANCE TARTITKE,
Chairmant, Subcommittee on Foundation8,
U.S. , ellate,

Committee on Commerce,
Washington, D.C.

DT)IAR HINAOR IAWrKE: In (vcordance with Kyran Mcoratb's letter of May 29,
1974, which stated that we would send you more Information about the wu-
seums which are classified as private foundations, enclosed please find statistics
on the amount of tax these museums paid in 1971, 1972, and 1973 and statistics
on the amount of grant support the museums received In 1968 and 1973. In ad.
dition to the figures, we have attached some comments taken front letters to the
AAM as a result of our survey; the counnents"Yeaffirn the burden placed on
musens elassifled as private foundations. We will be glad to provide any other
information you may need. Thank you.

Shacerely yours,
NARTLT1 HICKS FITZGEMALD,

E.rccuttve Assistant to the Director.
1I9IF/

Enclosure.
MUSEUM$ CLASSIFIED BY INS A PRIVATE FOUNDATIONS

Income from private
4 percent excise tax paid foundations

Name of museum 171 1972 1973 196. 1973

Paat Valley Historcal Au Maion, P.O. BoX 960, Wslsonviile,C lif. W 76 ............................................
San Francisco Aquarium Society. Golden Gat Park, San Fran.

Cisco, Calif. 94118 .......................................
$ute County Pioneer Memorial, c/s Irene Poket. P.O. Box 309,

Orovln l 95065 ...................
Ir -Cunninhsbam Aut*mtve Musent, 747 East Green St,

Pasden, Calif. 91101 ...................................
American Air Museum Society 616 Canal St., San afael, Calif.

94901 ......................................
ThI. Pau Gqy Museum, IM5 10"s cest Hisway, Mallba,-Calif. 9026S. ............................ . . .. . ..
Norton Simon, In., Museum of Art. 3440 WIsBlvd. suite

1216, Los Aneles CalIf. I0 ........... .. -*........
Western Museum of Mining and Induetry, P.O. B& 307 coom

Sprint Cole o .....................................,Avlom.ot Museum. P.O. Box 13, Bein Conn' 06037....
Ulchfeld Nature Center and Museum ULlWld Conn o5..
Torringon Historical Society c/0 Cotonisl an4 A Trust Co.,

P.O. Box 148, Torrington 4n. 06790....................
"a" Mueun[euheren Milis-aley Foundation, Wdiml-

1 O 197 ................... ......................
Bee tootnotee at end table.

) $30 () (1) (1)
(3) 149 (3) (9) (3)

) ( () () (3)

so 1t s $0 S
(1)

669,025

12, 251

(3)
97,279
t0, I64

(1)
2, 273

5Z 494

(3)
0

0

(I)

0
S

S1 , 534 20,000

() 06 It O) ( ')
43,419 126,411 68,697 0 0
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MUSEUMS CLASSIFIED BY IRS AS PRIVATE FOUNDATIONS-Continued

Income from private
4 percent excise tax paid foundations

Name of museum 1971 1972 1973 1968 1973

Delaware Museum of Natural History. P.O. Box 3937, Greenville,
De. 19007 ............ ...............................

The Henry Francis DuPont WinterthurI Museum, Inc., Winter.
thur Del. 19735 ... ...........................

The Phillips Collection, 1600 21st St, NW, Washington, D.C.
20007 ..................................................

The Do [te Holden Cummer Museum Foundation. 629 Riverside
Dr., Jacksonville Fla. 32204 ..............................

Mario-Selby Botanial Gardens, c/o Palmer First National Bank
& Trust, P.O. Box 2018, Sarasota, Fla. 33578 ...............

Ships of the Sea. Inc., 501 East River St, Savannah, Ga. 31401..
Kausi Library and Museum Association, Uhue, Kauai, Hawaii

96766 .................................
Morton Arboretum, 110 North Wacker Dr .Chicagto, IIi. 60606..
Harry and Della Burpee Art Gallery, 737 North Main St., Rock.

ford. III ................................................
Historical Bldg. 1 Grove SL, Petersborough, N.H. 03458 .......
George F. HarJing Museum, 86 East Randolph SL, Chicago,

111. 60601......................................
Treaty-Line Museum, Inc., Rural Route 4, Liberty Ind. 47353..
Rush County Historical Society, /o Priscilla Winkler, Rural

Route 5, Rushville, Ind. 46173. .........................
Historic New Orleans Collection, 533 Royal St, Now Orlens,

La. 70130.... . ..............................
Zigler Museum Foundation, .O. Box 986, Jennings. La. 70546..
Old Gaol Museum, dlo York County Historical Society. York,

Maine 03909 ....................................
Blandford Historical Society, Main Strt, Blandford, Mass.

01008 .................................
Fruitlands Museums Inc., Prospect Hill Bosto, Mass, 01451
Isabella Stewart Gardner Museum, 22% Franklin St., suite 800,

Boston Mass. 02180 ..................
.Kendall *haling Museum Trust, c/o Hale £ Dorr, 28 State st.,

Boston, Mass. 02110 ...........................
Leonard Boyd Chapman Wildbird Saonluary, suite 4500 Pru

dontial, Boston, Ms. . ...................
Cambridge Historical Society, 159 Brattle St, Cambridget, Mass.

07138 .......................
Cape Cod Museum of History and Art, South Main St., Center.

villa, Mass. 0 2 ...................................
Fall River Historical Society, 451 Rock SL, Fall River, Mass 02720.
Haverhill Historical Society 240 Water St., Haverhill, Mass. 01830.
Thayer Museum Inc., 314 Main St., Lancaster Mass. 01623.....
Lynn Historical Society 125 Green St., Lynn, Mass. 01902.....
Manchester Historical society, 41 Union St., Manchester, Mass.

01944 .................................
Merrimack Valley Textile Museum, Massachum'ts Ave., North

Andover, Mass. 01845........................
North' Andover Historicl Society, 153 Academy Rd., North

Andover, Mass. 01845 ..................................
1eite. PJlan tion of Sandwich, Grove St., Sandwick, Mass.

Somerville historical Socioty, Wstward Blvd. and Central St.,
Somerville, Mass. 02143 ..................................

Stockman Historical Societ c Clark A. Richardson, 3 Barrett
Ave., Stoneham, Mass 0 1 ..........................

Western Hampden Hislorics Sociey. Westfield Mass. 01085....
Serlint and Francine Clark Art Institute, Willimstown, Mass.01267 ........................... ....................
Manchester Historic Association, 12) Amherst St, Manchester,N.-H. 03104 ........................ .... ..... .. I
Alona Museum Associmion, co Jis Besser Sa useum, 491

Johston St.. Alpeja. Mich. 49707._: ....................
C"0nbell Museum, Campbell Pt., Camden, N.J. 08101 .......
Adirondack Museum, Blue Mountain Lake, New York ......
Long Island Historical Secety, 128 Pierrepont St., Brooklyn,

N.Y. 11101.... ...............................
Alice T. Miner Colonial Collectio,. Chazy, N.Y. 12921 ......
Corning Museum of Glass Corning, N.Y. 14830...............
Trotting HorSe Museum, 240 Main St., Goshen, N.Y. 10924 ...
Henry L. Ferpusn Museum. Fishers Island, N.Y. 14453 ......
Johnstown Histokal Society, 17 North William St., Johnston,

N.Y. 1295 .........................................
Footnote at end of table.

(1)
$4, 411

(,)

4 , 1

1:3
(I)

49(I)

()

57

374,L
173

2, 842

(1)

261

467

796

0

29

$113,174

18,690
6, 752

4,159
3,475

22
51,402

37
176

1,528
17,170

789

779

47
167

27,653

80

363

316
99

627
3031

1,033

177

2,979

325

251

39

36
38

58,8132

140

4,993

1,033
811

1,011
40
86

54

$121,318 ()

6,400 80

946 1

54 0

(1) (I)

96 (I)

246 0

286 0

605 0

5,994 167,0

() (1)
37 0
(I) (1)

(II .,(11

907 ,,,.I
(1) . o i

? *9 10,

0

(1)
30

I)

0(,)

0(I)

0

1)

0
0

()

0
0

0

(1) 1,496 (1) (1) Q()
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MUSEUMS CLASSIFIED BY IRS AS PRIVATE FOUNDATIONS-Cofitingod

Income from private
4 percent excise tax paid foundations

Name of museum 1971 1972 1973 1968 1973

Storm King Art Center, Mountainville, N.Y. 10953 ...........
Frick Collection, I East 70th St., New York, N.Y. 10021 ......
American Museum of Immigration, Liberty Island, New York,

N.Y. 10004 .................
Millicent A. Rogrs Momorial Museum, Io Jerome W.

Sinsheimer, 660 MadIson Ave., Nqw York, N.Y. I0Q2I.......
Hill.Stead Museum, c/o Manufacturers lianoise Trust Co.,

350 Park Ave., New York N.Y. 10022. .............
Dutchess County Historical Society, P.O. Box 88, Poughkeepsie,

N.Y. 12601 ............... ...............
Cenese County Museum, 445 St. Paul St., Rochester, N.Y.

14605 .................................
Rochester Historical Society, C/o Security Trust Co., 1 East Ave.,

Rochester. N.Y. 14638 .......................
Sleepy Holow Restoration P.O. Box 245, Tarrytown, N.Y. 10501..
Woodstock Museum 747 hillicothe Rd., Amora, Ohio 43202....
Dawes Arboretum, Aural Route 5, fewark; Ohio 43055 .........
Barnes Foundation, Merlon Pa. 19066.........
Merrick Fre4~rt Gallery aas Museumn. do6 UnionNtio ankNow Brighton Pa. ......
Colonial Fyin Crps Museum, 12M( Packard Bldg., Phlsadol-

hia, Pa. 19102 ............... ........... 5.
John J. Tyler Arboretum c/o Providence National Bank, 163"

Chestnut St Philadelphia, Pa. 19103 ......................
Taylor Memoial Arboretum, Girard Trust Bank, Philadelphia,

-P . 19101 ..................... ... ... ... ... .
Widner Memorial Museum, 1518 Republic Bank Bldg., Dallas,

Tex. 75201...................... .....
Kimbell Art Museum, Fort Worth, Yex. 76107.......
Heard Natural Science Museum and Wildlife Sanctuary, Route2

McKinney, Tex. 75069 .................................
Lynchburg Museum, .o Fidelity National BankP.6 Box 700,

Lynchburg, Va. 24! 5 .................
Sheldon Art Museum, Archaeological and Historical Society.,

East Middlebury, Vt. 05740 ...............................

(I)

(,)

(,)

377

(,)

38 Q
10, Q

(1)
0
(,)

(I)

(a)

0

200

(1)

$77, 513 '$70,0
221

17"

172

381

138

534
43, 519

133
14,242

(1)

673

3

157"

306

12,89

0

747

239

(a)
(a)

(i)

(t)

(I)

14,w

(a)

(a)

(a)

(a)

1,828

(I)

(a)

(I)

(I)

(I)

0

(1)

(I)

(,)

)

0

(I)

(I)

I Information not available or not yet computed.
I Not open.
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ZxCERPTS FROM LETTERS TO AMERICAN ASSOCIATION OF MUSEUMS IN REsPONSE TO

AAM SURVEY TO MUSEbUM CLASSIFIED BY IRS AS PRIVATE FOUNDATIONS

"The excise tax on our P.O.F. status constitutes approximately ten percent

(10%) of our annual operating deficit." James P. Hurley, Executive Director,

Long Island Historical *Society, Brooklyn, New York
"Additional burden is (the) necessary expense of (a) professional accountant

preparing (the) tax forms." Peter Van Kleck, Treasurer, Dutchess County

Historical Society, Poughkeepsie, New York
"Along with the tax and restriction on contributions, the costs of detailed ac-

counting to the IRS should be also considered." "The public test should be

whether the general public uses the foundation's operating assets." Edward J.

Durkin, The Dawes Arboretum, Newark Ohio
"Our educational offerings to students and adults are reduced by the amount

paid as. excise tax." John W..Hlarbour, Jr., Sleepy Hollow Restorations, Inc.,
Tarrytown, N.Y.

"Maintenance, security, utilities, and related expenditures are rather well

fixed. One cannot reduce them without closing down parts of the Museum. Ex-

cl.,e taxe, are, theref, re', nt;t plii by reducing basic operating expenses, but

rather are takett front funds that normally would be available for educational

programs." Charles van Ravenswaay, Director, Winterthur Museum, Winter-
thur. Delaware

"Our work with school groups has been curtailed .. ft Itas meant dropping
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(I)

1,000
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many programs." Mrs. Mary B. Gifford, Curator, Fall River Historical Society,
Fall River, Massachusetts

"We are a new museum not yet open to the public. This tax is already a bur-
den on our limited resources and we expect this burden toincrease substantially
in years to come." Edward A. Pacey, Treasurer, Western Museum'of Mining &
Industry, Colorado Springs, Colo.

Mr. MCG ATH. Yes, both of these adverse effects were not fore-
seen in -1969. And I want to emphasize the distinction between the
private foundations which accumulate money for distribution and
museums which use all of their income for their charitable pro-
grams. The only fault of these museums has consisted of having
a high percentage of income from -their endowiuents. And at the
time that their endowments were created prior to 1969, this was the
tax policy. to encourage that kind of assurance for the future, for
the perp tuation of these museums, and in many cases, to assure
free admission to the public.

Thie application of the excise tax to pay the cost of IRS auditing
of 1969 was not extended to cover other pul)lic charitable institutions
such as hospitals, universities and churches. and those that could
meet the formula tost, but because of this quirk in the formula it
has been applied to this limited number of museums. I hope your
committee will aplpeciate the problem and afford treatment to these
private operating foundation museums equal to that of public char-
ities.

Senator lT,%iTKE. Let me ask you, would you apply this same type
of modification of the law to a'private museum?

Mr. McGaTvru. To private foundation museums?
No. There is a program, Senator, of museum accreditation that

the AAM implemented in 1970. And one of the elements in the
definition of a museum for purposes of accreditation is that it has
to be open to the public on some regular schedule. Prior to 1969,
actually prior for our purposes to the museum accreditation, there
were about. three or four museums around the country that were not
open to the public on a regular schedule. In fact, one of them, when
I testified before the House Ways and Means Committee in 1969,
Chairman Mills asked the J. Paul Getty Museum and he named
it for the record as requiring a written invitation to attend, and I
said for purposes of a museum accreditation, that would not be
considered a museum. I

Since that time, that institution has opened its. doors. The limited
number, and there were only three, or four that we could identify
around the country, had opened themselves to the public and they
use their full resources for the preservation of the collection, for
research on it, and for use by the public.

Senator HARTKE. .Would you apply the same modification to
nursing homes?

Mr. McGRAni. I am not as familiar with nursing homes.
Senator HARTKE:. They have the same problem. Row about high

school scholarship fundsV They have these problems. These are the
areas in which this same definite problem exists.

Mr. McGRATr. Yes, high schools. I understand from 509(a)
there is a specific exemption and it makes exemption for education,
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for universities and educational institutions that provide a degree..
But, museums don't grant degrees, so the U.S. Office of Education,
for that purpose,- does not consider them to be educational..

Senator HtrTKE. I am talking about a privaty established high
school scholarship fund, not for the educational institution itself.

Mr. McGaATU. For the scholarship itself?
Senator HARTIF., Yes.
Mr. McGRATH. Well, that would bave a pretty private connotation

to it as a private determination. In the ease of museums, for
example, the institution is open to anybody who comes in, not just
the student who gets the scholarship.

Senator HARTKE. All right.
I just want to explore with you these possibilities.
Mr. MC(rRAT. I appreciate the argument that IRS has made that

other types of institutions would then want to be afforded the same
treatmllent.

Senator HARTK, All right. Let me put it also on this aspect as
to what assuranceii would we have that these museums would not
then become the source of a tax dodge?

Mr. MCGIRTH. As a private accumulation of wealth? Well, there
are two assurances, the first of which would be the enforcement and
investigative procedures available within the IRS, and the filing
requirements, the form 990, which should be able to determine at
least on paper if they are for real, if they are devoting most or all
of their resources to serving the public. You also have, admittedly
in the private sector, a program now within the national museum
organization of a self-policing effort that wis not in oxistencm in
1969.

The AAM accreditation program is a pretty strict effort. The
batting average to (late of museum applicants vis-a-vis those ac-
credited has been to table or reject approximately one out of four
applicants. They can be rejected for up to 1 year to correct a known
deficiency, or they can be rejected outright. Certainly the IRS has
the public enforcement and the AAM has within the profession
respect to command that kind of professional service to The public.

As I said, the intent in 1969, from all the material and all- of the
conversation that I have been able to obtain, centered on improving
the charitable output of 501(c)3 institutions. And in the case of
museums, they had already been putting out in many cases a deficit
type of operation in their efforts to serve the public. A resolution
of this problem might be afforded by regulation within the U.S.
Treasury Department, but the IRS has said they cannot go below
the 10-percent floor regarding endowment income to overall budget
under present Congressional instructions.

At least they are unwilling to go below it unless there is some
congressional mandate iii that direction. Or, a solution could be
obtained legislatively and 'perhaps by amendingj iito section 509(a)
a fifth provision for museums, according to the definition set forth'
in my prel)ared statement. I

Senator HAirxz. Do you object to the 4-percent tax as 'a matter
of policy or just as a iiatter of rate?
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Mr. MCGRArT. As a matter (if policy, because it is hast-,d upon
a distinction between niuseunis that is invalid in terms of their
function and service to the public and it terms of their programs,
education and cultural, in tihe United States. And it distinguishes
solely on the grounds of endowments, which were built p )prior to
the eilctnent of the legislation.

I think all museums, as I think universities and churches and
hospitals, those that are Validly 1rI'viiig the public, should be treated
alike if they can he reasonablly anlmd effectively ideltified.

You call flow ideti ofy tilhe i) tit titios, whereas they could not
he that easily and prof,r,ionally identified prior to 19)69.

If I coulddraw one palrticula'r exari)e, ti W i unterthur MuAsum
inl Winterthur, Iel. and the Hagley 1uansetn, and the ,omiqwood
Jiotartical Gardens which is i not on yiv list, are all tlree ('l sifivd
as private operatii)g foundation mniseums. All three are opel to the
public the year roumd. ''ley, ill fact, maintain a programl of gradu-
ate e(dlicatioll and nuiseum studies with the 1 Tnivers.itv of l)elawarv.
'hiey are 11 public an institution as yoi ouuld drliI of, other tliut
the source of their funding. They are located in it senli runt I set ion
of Delaware and Pennsylvania 1111d they just do not have the kind
of local public access charitableeontributions. If they started ('l'l1 rg-
ing admission fees right now, they would still he able to count the
admission fees as part of that 10-1ircent floor of public gifts or
grants under th 107(b), so they are caug,,ht in this bind.

Senate or HrTr:. All right. Thank you. I thank you for your
test i iouv.

And it you will submit the rest of that list, that would 1e fine.
Mr. Mc(rNA'rI. lie happy to.
[31r. McGrath's prepared statement follows:]

TcTIWONY Or KYRAN M. MCGRAT11, DIsnmmoR, AMERICAx ASStWIATION Or

Mr. Chairman, and members of the Committee,'I am grateful for the oppor-
tunity to appear before you today and respond to your notice of hearings on
problems which may exist in connection with the administration by the Internal
Revenue Service of tax laws pertaining to private foundations.

8OM MUSUMS CLASSIIF.ID AS PRIVATE FOUNDATIONSt REGARDLESS OF TIEIR PUBLIC
PROGRAMS

The matter thnt I wish to point out involves those provl~ons in the Tax
Reform Act of 1969 Identifying private foundations, particularly the provisions
under Section 509(a). These provisions identify In a generic sense private
foundations as those tax exempt organizations which are not expressly. classi-
fled as public charities under sul-paragraphs within Section 509(a). Tie for-
mula tests called for in the Tax Reform Act of 19069 in relation to income from
public sources, plus the "Facts and Circumstances" test adopted by the Internal
Revenue' Service, have enabled most museums to obtain a classification as
"public charity"; however, a small number of museums that were founded
through an initial endowment and funded through the years from endowment
Income have been unable to meet the formula teat In the 1909 legislation, or
even the Facts and Circumstances test. Most of these museums are in existence
to serve the public through regularly and profess ioially accepted museum prac.
ties and have been examined and found to be operated according to the stand-
ards adopted by" the musewn profession, i.e., museum accreditation (im-
plemented by the AAM in Jun" 1970). .0
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public. I hope your committee will appreciate this problem and afford treat-
went to these private o(wrating foundation museums equal to that afforded
ptlic charities as defined in Section 509(a).

INTENT OF TRA 1969 TO SUPPORT PUBLIC CIARITIES AND ENCOURAGE THKIR USE Or
rZdOUACKS

The- intent of TRA 1969 regarding private foundations was to encourage the
distribution of their income and resources to eligible public charities. Accre4lited
prIvate operating foundation mtiuseunis are public charities In all of their
programs and activities, indeed In everything trot classification by the Internal
RUvenue Merviep, Those museunms which are so classified have had to reduce
their pulili' progritiom by amounts equal to the 4% excise taxes they have had
to pay on enlowlent income. The toll taken on their future programs will
include losses front future taxes as well as the inability to obtain program
monies from regular private foundations. In 190, the Intent of Congress up-
pearel to focus primarily on the public value of the services provided by mu-
settis ttd similar orgunizt,7ions rather than the nature of their income. I
believe the test should elliphaslze the use of their resources, including endow-
welnt, collections and programs Instead of the category of income.

MU'EUM ACCIURITATION AS ONE TEST

In 19619, 'he progrant for museum accreditation had not been developed. The
AAM eonilpieted Its two years of study alid implemented the program in Juno
I'ti). Sinie that thinue, a total of (101 museums have applied for accreditation,
29% are now fuily accrtited (as meeting the standards established by the pro-
fessioln ). and the remainder are either awaiting the final on-site visit or have
ein tabhid or rejectt-d. The average rate for tabling or rejecting is running

on out of four applicants. For purleses of accreditation, a imuseuill is defined
as: "ain organized and pertant'hit non-profit institution, essentially educational
or aesthet ik In purlrse, with professional sfaff, wviich own.4 and utilizes tangible
objects, cares for them, and exhibits them to the public on some regular
schedule."

The investigative proce(ure Involves the filing of n detailed 25-page ques-
tionotilre, Interim consideration by a seven-man commission of iusulU pro.
fes,4ionais, rtl'on-site visit, alnd filnal determination by the commission. Of the
extiiples listed above . all arc accredited. (Set attached Appendilx A for full list
of accredited institutlotns.)

SOLUTION PROPOSED: TREAT ALL MUSEUMS AS PUBLIC CHARITIES

A resolution of this problem might be afforded by regulation within the U.S.
1)eiartment of Treasury upon an ex)ressim of Intent on the part of Congress,
or ilon amednmlnt to existing language in Section 509(a) perhaps by adding
"(5i)" expressly identifying museums as one of the excepted categories to the
private foundation classification. The museum could then be identified accord.
Ing to the definition above, which contains the elements expected for minimal
standards within the IT.S. museum community.

I hope you will give full consideration to the museums which face this prob.-
lem, small In' terms of other matters facing your Committee and'the private
foundation question, but large it terms of the institutions Involved and the
public they serve.

ACcatDITED BY Tim AMERIcAN' ASSOCIATION OF MUSEUMS

,ZW ONGLAND WMION

American Clock & Watch Museum, Bristol, Connecticut (5-78)
Stowe-Day Memorial Library & 1llstorical Foundation, Hartford, Conn. (11-73)
Wadsworth Athieneum, Hartford, Connecticut (2-78)
The Marine Historical Association, Mystic, Connecticut (8-72)
New Brltain Museum of American Art( N~g.* Britain, Connecticut (11-72)
Yale University Art Gallery, New Haven, Connecticut (8-72)
The Mattatuck Historical Society, Waterbury, Connecticut (11-72)
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Mid-Firfield County Yonth Museum, Westport, Connecticut (2-78)
The Webb Deane Stevens Museum, Wethersfield, Connecticut (2-78)
Bath Marine Museum, Bath, Maine (11-78)
William A. Farnsworth Library & Art Museum, Rockland, Maine (11-72)
Old Gaol Museum, York Maine (11-78)
Mead Art Building, Amherst, Massachusetts (8-72)
Isallla Stewart Gardner Musem, Boston, Massachusetts (2-72)
Museum of Fine Arts, Boston, Massachusetts (2-72)
Museum of Science, Boston, Masiachusetti (8-71)
Busch-Reisinger Museum, Cambridge, Massachusetts (5-73)

, William Hayes Gogg Art Museum, Cambridge, Massachusetts (5-73)
Concord Antiquarian Museum, Concord, Massachusetts - (11-78)
illstoric Deerfleld, Inc., Deerfleld, Massachusetts (8-73)

The Whaling Muveum. New Bedford, Massachusetts (2-74)'
Merrimack Valley Textile Museum, North Andover, Massachusetts (5-71)
Berkshire County Historical Society Museum, Pittsfield, Mass. (2-74)'
Essex Institute, Salem, Massachusetts (8-72)
Peabody Museum of Salem, Massachusetts (8-71)
Connecticut Valley Hitstorical Museum, Springfield, Massachusetts (2-73)
Old Sturbridge Village, Sturbridge, Massachusetts (11-71)
Wenhin, listorical Association and Museumn, Wenham, Massachusetts (8-72)
Cardinal Spellman Philatelic Museum, Massachusetts (8-71)
Sterling and Francine ('lark Art Institute, Williamstown, Massachusetts (8-72)
John Woodman Higgins Armory, Worcester, Massachusetts (11-72)
The Currier Galler. of Art, .Manchester, New Hlampshire (8-73)
Newport historical Society Museum, Newport, Rhode Island (2-72)
Old Slater Mill Museum, Pawtucket, Rhode Island (11-73)
Bennington Museum and Topping Tavern Museum, Old Bennington, Vermont
. (8-72)

"Fairbanks 'Museum of Nbtural Science, St. Johnsbury, Vermont (8-72)

NORTnEAsTERN IMION

The Saskatoon Gallery and Conservation Corporation, Saskatoon, Saskatchewan,
Canada (11-78)

Delaware Art Museum, Wilmington. Delaware (2-72)
1iagley -Museum, Wilmington, Delaware (2-72)
The Henry Francis du Pout Winterthur Museum, Winterthur, Delaware (5-71)
Daughters of the American Revolution Museum, Washingtoki, D.C. (2-73)
National Museum of History and Technology, Washington, D.C. (8-72)
The Octagen, Washington, D.C. (2-78)
The Textile Museum, Washington. D.C. (11-73) ed
The Baltimore Museum of Art, Baltimore, Maryland (2-72)
The Peale Museum, Baltimore, Maryland (11-72)
Walters Art Gallery, Baltimore, Maryland (2-72)
Morris Museum of Arts and Scienc*, Convent, New Jersey (11-72)
Montclair Art Museum, Montclair, New Jersey (11-72)
The Newark Museum, Newark, New Jersey (11-72)
Roberson Center for the Arts * Sciences, Binghamton, New York (5-78)
Adirondack Museum, Blue Montain Lake, New York (8-73)
The New York Botanical Garden, Bronx, New York (5-71)
The New York Zoological Park and New York Aguarium of the New To*

Zoological Society, Bronx, New York_(11-72)
The Brooklyn Museum, Brooklyn, New York (8-72)- -

Buffalo Museumn of Science, Buffalo, New York (8-72)
Vanderbilt Museum of the Suffolk County Museum Coinmisslon, Centerqt

New York. (2-72)
The Fenimore House, The Farmers' Museum, and The Carriage & Harnma

Museum of The New York Sta'te Historical Association, Cooperstown,.3ew
York (8-72)-

The Corning Museum of Glass, Corming, New York (11-78)

'As of February 28, 1974.
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Guild Hall, Inc.-Museum Section, East Hampton, New York (2-7&)
11eckscJ)er Museum, Huntington, New York (8-72)
Sleepy Hollow Restorations, Inc., Irvington, New York (2-73)
Herbert F. Johnson Museum of Art, Ithaca, New York (5-71)
American Museum of Natural History, New York, New York (11-72)
The Frick Collection, New York, New York (8-73)
Museum of Contemporary Crafts of the American Crafts Council, New York,

New York (2-73)
Museum of the American Indian, New York, New York (8-72)
Museum of the City of New York, New York, New York (8-72)
The Methropolitan Museum of Art, New York, New York (8-72)
The Ne%-York Historical Society, New York, New York (8-72) °
The Solomon R. Guggenheim Museum, New York, New York (5-71)
Whitney Museum of American Art, New York, New York (8-72)
Remington Art Museum, Ogdensburg,- New York (5-73)
Shaker Museum Foundation, Inc., Old Chatham, New York (2-72)
Yager Museum of Hartwick College, Oneonta, New York (2-72)
Iotsdam Public Museum, Potsdam, New York (11-72)
Camphell-Whittlesey House, Rochester, New York (2-73)
Memorial Art Gallery of the University of Rochester, Rochester, New York

(5-73)
Rochester Museum & Science Center, Rochester, New York (5-73)
The Schenectady Museum, New York (2-74)'
The Parrish Art Museum, Southampton, New York (2-73)
Suffolk Museum and Carriage House, Stony Brook, New York (5-73)
Nassau County Museum, Syosset, New York (2-73)
Fort Ticonderoga, Ticonderoga, New York (2-72)
.Rensselaer County Historical Society, Troy, New York (8-72)
!efferson County Historical Society, Watertown, New York (8-72)
Hudson River Museum, Yonkers, New York (2-74)'-
Westmoreland County Museum of Art, Greensburg, Pennsylvania (2-72)
North Museum of Franklin and Marshall College, Lancaster, Pa. (-72)
Academy of Natural Sciences, Philadelphia, Pennsylvania (8-72)
Franklin Institute Science Museum, Philadelphia, Pennsylvania (2-74)
Pennsylvania Academy of Fine Arts, Philadelphia, Pennsylvania (5-73)
Philadelphia Museum of Art and the Rodin Museum, Philadelphia, Pennsylvania

(5-73)
Buhl Planetarium & Institute of Popular Science, Pittsburgh, Pennsylvania

(5-72)
Carnegie Museum of Natural History, Pittsburgh, Pennsylvania (11-72)
Musuem of Art, Carnegie Institute, Pittsburgh, Pennsylvania (11-72)
Lycoming County Historical Museum, Williamsport, Pennsylvania (2-78)
The General-Gates House and Golden Plough Tavern, The Log House, The
Bonham House, and The Museum of the Historical Society of York County,

York, Pennsylvania (5-72)

MIDW9STERN REGION

Art Institute of Chicago, Chicago, Illinois (8-72)
Field Museum of Natural History, Chicago, Illinois (5-72)
The Adler Planetarium, Chicago, Illinois (8-71)

-Early American MuseUim, Mahomet, Illinois (2-78)
Lakeview Center for the Arts and Sciences, Peoria, Illinois (2-78)
Illinois State Museum & Dickson Mounds Museum, Springfield, Illinois (2-72)
Indian University Museum, Bloomington, Indiana (11-71)

,Indianapolis Museum of Art, Indianapolis, Indlaca (8-72)
The Children's Museum of Indianapolis, Inc., Indianapolis, Indiana (11-71)
Ball State University Art Gallery, Muncie, Indiana (5-72)
-Art Gallery, University of Notre Dame, Notre Dame, Indiana (11-78)
Sheldon Swope Art Gallery, Terre Haute, Indiana (8-72)
Sanford Museum and Plantarium, Cherokee, Iowa (5-72)

'As of February 28, 1974.



41

Davenport Municipal Art Gallery, Davenport, Iowa (2-73)
Davenport Museum, Davenport Iowa (2-74)1
Norwegian-American Museum, Decorah, Iowa (11-72)
Charles 'Ht. MacNider Museum, Mason City, Iowa (2-78)
University of Michigan Museum of Art, Ann Arbor, Michigan (2-73)
Cranbrook Institute of Science, Bloomfield Hills, Michigan (8-72)
Detroit Institute of Arts, Detroit, Michigan (5-78)
Kresge Art Center Gallery, East Lansing, Michigan (5-73)
Flint Institute of Arts, Flint, Michigan (5-72). -
Grand Rapids Public Museum, Grand Rapids, Michigah (5-71)
Kalamazoo Iustitute of Arts, Gilmore Art Center, Kalamazoo, Michigan (8-72)
Historic Projects Division, Mackinac island, Michigan (11-73)
Minneapolis Institute of Arts, Minneapolis, Minnesota (8-72)
Walker Art Center, Minneapolis, Minnesota (5-78)
Minnesota Museum of Art, St. Paul, Minnesota (8-72)
The Science Museum of Minnesota, St. Paul, Minnesota (5-71)
Museum of Art and Archaeology, Columbia, Missouri (5-78)
Nelson Gallery of Art, Atkins Mugeum of Fine Arts, Kansas City, Missour

(8-72)
Albrecht Gallery of Art, St. Joseph, Missouri (8-73)
St. Joseph Museum & Pony Expres Stables Museum, St, Joseph, Missouri (2-72)
McDonnell Planetarium, St. Louis, Missouri (11-71)
St. Louis Art Museum, St. Louis, Missouri (2-78)
St. Louis Medical Museum, St Louis, Missouri (11-71)
Akron Art Institute, Akron, Ohio (11-72)
Stark County Historical Society Museunm, Canton, Ohio (2-73)
Cincinnati Art Museum, Cincinnati, Ohio (2-72)
The Taft Museum, Cincinnati, Ohio (2-72)
Cleveland Museum of Art, Cleveland, Ohio (5-78)
Howard Dittrick Museum of Historical Medicine, Cleveland, Ohio (2-72)
The Columbus Gallery of Fine Arts, Columbus, Ohio (5-72)
Ohio Historical Center of the Ohio Historical Society, Columbus, Ohio (2-78)
Johnson-Humrickshouse Memorial Museum, hocton, Ohio (11-78)
Dayton Art Inrtltute, Dayton, Ohio (5-72)
Dayton Museum of Natural History, Dayton, Ohio (5-72)
The Massillon Museum, Massillon, Ohio (5-78)
Allen Memorial Art Museum, Oberlin, Ohio (5-78)
The Toledo Museum of Art, Toledo, Ohio (2-78)-
Circus World Museum, Baraboo, Wisconsin (8-71)
Logan Museum of Anthropology, Beloit College, Beloit, Wisconsin (8-72)
Neville Public Museum, Green Bay, Wisconsin (2-74)1
Tallman Restorations of the Rock County Historical Society, Janesvili,

Wisconsin (8-72)
Kenosha Public Museum, Kenosha, Wisconsin (8-78)
O.AR. Memorial Hall Museum, Madison, Wisconsin (2-4)
Museum of the State, Historical Society of Wisconsin, Madison, Wise. '(2-74)t
Milwaukee Public Museum, Milwaukee, Wisconsin (11-72)
The John Nelson Bergstrom Art Center and Museum, Neenah, Wisconsin (2-78)
Paine Art Center and Arboretuh, Oshkosh, Wisconsin (2-73)
Marathon County Historical Society, Wausau, Wisconsin (8-72)

Mou"rAJN-PLAUOs UMION

Colorado Springs Fine Arts Center, Colorado Springs, Colorado (5-71)
Colorado State Museum, Denver, Colorado, and six subsidiaries (11-72):

1. Efl Pueblo Museum, Pueblo, Colorado
2. Fort Garland, Alamosa, Colorado
8. Fort Vasquez, Platteville, Colorado
4. Ute Indian Museum, Montrose, Colorado
5. Healy House and Dexter Cabin, Leadville, Colorado
6. Baca House and Bloom House, Trinidad, Colorado

As ot February 28, 1i4.
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Denver Museum of Art, Denver, Colorado (8-72)
Denver Museum of Natural History, Denver, Colorado (11 -72)
Historical Museum and Institute of Weslern Colorado, Grand Junction,

Colorado (11-71)
Greeley Municipal Museum, Greeley,. Colorado (2-42)
Kansas Health Museum, Halstead, Kansas (11-78)
Wichita Art Museum, Wichita, Kansas (2-72)
Wichita Historical Museum, Wichita, Kansas (2-72)
Montana Historical Society Museum, Helena, Montana (11-73)
Hastongs Museum House of Yesterday, Hastings, Nebraska (8-73)
Nebraska State Historical Society Museum, Lincoln, Nebraska (2-78)
Sheldon Memorial Art Gallery, Lincoln, Nebraska (5-72)
University of Nebraska State Museum, Lincoln, Nebraska (5-73)
Joslyn Art Museum, Omaha, Nebraska (2-73)
Maxwell Museum of Anthropology, Albuquerque, Neyw Mexico (5-73)
Earnest Thompson Seton Memorial I4brary and Museum, Cimarron, New Mexico

(2-79Y
Woolaroc Museum, Bartlesville, Oklahoma (5-72)
Museum of the Great Plaim, Lawton, Oklahoma (2-72)
1tovall Luseum of Science and History, Norman, Oklahoma (5-72)
Oklahoma Art Center, Oklahoma City, Oklahoma (11-73)
Art Museum of South Texas, Corpus Christi, Texas (2-73)
('orpus Christi Museum, Corpus Christi, Texas (2-78)
Dallas Health and Sclence Museum, Dallas, Texas (11-72)
)allas Museum of Natural History, Dells, Texas (11-72)

El Paso Museum of Art, El Paso, Texas (8-72)
Anion Carter Museum of Western Art, Forth Worth, Texas (5-71)
Fort Worth Art Center, Fort Worth, Texas (8-72)
Fort Wwth Museum of Science and History, Fort Worth, Texas (5-71)
Ilarrls County Heritage & Conservation Society, Houston, Texas (8-72)
beASen Lternational Mtseum, McAllen, Texas (11-72)
Carson 0owaty Suare louse Museum, Panhandle, Texas (2-72)
Marion Koogler MeNay Art InstRute, San Antonio, Texas. (11-71)
John K. Strecker Mutwuna, Waco, Texas (5-73)
Star of the Republic Museum, Washington, Texas (8-72)
Wichita'Falls Museum and Art'Center, Wichita Falls, Texas (5-73)
State Museum of the Wyoming State Archives & Historical Department.

Cheyenne, Wyoming (2-78)

WESTKr MIoN

Anehorae liHstorical and Fine Arts Museum, Anchorage, Alaska (2-78)
University of Alaska Museum, College, Alaska (2-78)
Museum of Northern Arisona, Flaptaff, Arlsona (11-78)
Ileard Museun of Anthropology and Primitive Art, Phoenix, Arizona (11-78)
Phoenix Art .Mbsenm, Phoenix, Arluona (11-78)
Arlzona-Sonora Desert Viuseum, Tuscon, Arlmna (8-72)
Atizons State nuseum, University of Arizona, T'uson, Arsona (2-72)
San Bernardino County Museums, Bloomington, California (2-78)
Rancho Santa Ana BotanliCGarden, Claremont, California (8-2)
Frteno Arts Center. Ca'lifornia (2-73)
San Joaquin County Historical Museum, T.4A, California (2-73)
Long Belot; Mjuseun of Art, Long Beach. California (8-72)
Los A aige4o ('ounty Museum of Art, Lor Angeles, California (R-72)
Los Angeles countyy Muwum of Natural History, Los Angeles, California (5-71)
The O(kla'nd Museum, Oakland, California (2-78)
Pacific Grove Museum of Natural History, Pacific Grove, California (11-72)
Dlablo Valley College Museum, Pleasant Hill, California (11-72)
Riverside M uniclpal Museum, Riverside. California (8-72)
Fine Arts Gallery of San liego, San Diego, Califoruia (2-78)
San l)lego Museum of Afan, San Diego, California (-78)
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San IAego Natural History Museum, San Diego, California (2-74)1
Berra Museum, Library and Tower Gallery, San Diego, California (2-73)
California Academy of Sciences, San Franclsco, California (5-71)
The Fine Arts Museum of San Francisco (formerly, Legion of IHouor/de Young
"Mentorial, San Francisco, California 11-72)

Center of Asian Art and Culture. San Francisco, California (11-72)
San Francisco Museum of Art, San Francisco, California (2-78)
Ran Mateo County Historical Association, San Mateo, California (11-72)
Coyote Point Museum, San Mateo, California (11-72)
Santa Barbara Museum of Art, Santa Barbara, California (5-73)
Santa Barbara Museum of Natural History, Santa Barbara, California (5-73)
The Art Galleries, Saura Barbara, California (5-73)
Santa Crus Mu-4eum, Santa Cruz, ('alifornla (11-72)
Lyman House Memorial Muswum, Hilo, Hawaii (6-73)
llonolulu Academy of Arts, Honolulu, Hlawali (11-72)
Mission Houses Museum, Honolulu, Hawaii (11-72)
Idaho State Historical Museum, Boise, Idaho (11-72)
Nevada State Mmeun, Carson City, Nevada (2-72)
Northeastern Nevada" Museum, Elko, Nevada (11-73)
Nevada Historical Soclet$ Museum, Reno, Nevada (2-72)
Columbia River Maritime Mumeum, Astoria, Oregon (11-72)
Oregon Historical Society Museum, Portland, Oregon (2-74),
Oregon Musenmi of Science & Industry, Portland, Oregon (8-72)
Portland Art Museum, Portland, Oregon (5-71)
B. F. larsen Gallery, Brigham Young University, Provo, Utah (11-73)
Utah Museum of Fine Arts, Salt LItke City, Utah (8-72)
Utah Museum of Natural History, Salt Lake City. Utah (8-72)
Museum of History and Industry, Seattle, Washington (8-78)
Seattle Art Museum, Seattle, Washinkton (8-72)
Thomas Burke Memorial, Washington State Musemn, Seattle, Washington

(5-71)
Cheney Cowles Memorial Museum, Spokane, Washington (8-72)
Tacoma Art Museum, Tacoma, Washington (5-78)

•SOU?1IASTE4 XM5oN

The Arkansas Arts Center, Littlo Rock, Arkansas (872)
Arkansas State University Museum, State University, Arkansas (5-78)
Love Art Museum, Coral Gables, Florida (8-72)
Florida State Museum, Gainesville, Florida (2-78)
University Gallery, Gainesville, Florida (2-78)
Loeh laven Art (oeter, Ine. Orlando, Florida (WT1)
The Henry Morrlsou Flagler Museum, Palm Beach, Florida (11-73)
Society of the Four Arts, Palm Beach, Florida (11-72)
John & Mable Ringling Museum of Art, Sarasota, Florida (5-72)
Historic St. Augustine Prser'ation Board, St. Augustine, Florida (8-73)
Museum of Fine Arts, St. Petersburg, Florida (5-72)
Norton Galery and School of Art, West Paln Beach, Florida (8-72)
The lhigh Museum of Art, Atlanta, Georgia (&-72)
Augusta Richmond County Museum. Augusta. Georgia (2-72)
Columbus Museum of Arts and Crafts, Inc., Columbus, Georgia (11-72)
Ltiulslana Arts and science Center, Baton Rouge, Louisiana (2-72)

,New Orleans Museums of Art. New Orleans. Louisiana (2-72)
Mississippi State Historical Museum, Jackson, Mississippi (2-72)
L.auren Rogers Memorial Museum. Laurel, Mississippi (2-73)
The Country I)octor Museum, Bailey, North Carolina (5-72)
Charlotte Nature Museum, Inc., Charlotte, North Carolina (5-72)
Mint Museum of Art, Charlotte, North Carolina (5-72)
I)uke University Art Museum, Durham, North Carolina (2-78)

'An of February 28. 1974.
35-686--74----4
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North Carolina Museum of Art, Raleigh, North Carolina (2-78)
North Carolina Museum of History, Raleigh, North " rolina, and eight of Its

ulisidlary musjims (5-72) :
1. Alamance Battleground, Burlington, North Carolina
). (harles B. Aycock Birthplace, Fremout, North Carolina
3. historic Bath, Bath, North Carolina
4. Brunswick Town, Southport, North Carolina
5. Fort Fisher, Kure Beach, North Carolina
6. James K. Polk Birthplace, Pineville, North Carolina
7. Town Creek Indian Mound, Mount Gilead, North Carolina
9. ZAbulon B. Vance Blrtlplace, Weaverville, North Carolina

St. .hn's Art Gallery, Inc., Wilmington, North Carolina (5-72)
Old Salem and the Museum of Early Southern Decorative Arts, Winston-Salem,

North Carolina (8-72)
Reynohla House, Winston-Salem, North Carolina (8-72)
illstorlc Canden, Caniden, South Carolina (8-72)

The Charleston Museum, Charleston, South Carolina (8-78)
Glhibes Art Gallery, Charleston, South Carolina (5-72).
Columbia Museums of Art and Science, Columbia, South Carolina (5-71)
Florence Museuim, Florence, South Carolina .(8-78)
Grtnville County Museum of Art, Greenville, South Carolina (2-73)
Brotkgreen Gardens, Murrells Inlet, South Carolina (11-72)
B. Carroll Reece Museum & Memorial Archives, Johnson City, Tenn. (11-78)
Frank 11. McClung Museum, Knoxville, Tennessee (8-72)
Student's Museum, Inc., Knoxville, Tennessee (2-72)
Br&,ks Memorial Art Gallery, Memphis, Tennessee (5-73)
Memphis Pink Palace Museum, Memphis, Tennessee (5-78)
The VMI Museum, Virginia Military Institute, Lexington, Virginia (8-72)_
flall of Valor, New Market Battlefield Park, New Market, Virginia (11-78)
The Mariner's Museum, Newport News, Virginia (2-72)
The Valentine Museum, Richmond, Virginia (5-72)
The Virginia Museum of Fine Arts, Richmond, Virginia (8-73)
Coloniat Williamsburg, Williamsburg, Virginia (2-72)

Williamsburg, Virginia (2-74)'
Abby Allrich Rochefeller Folk Art Cllectlon of Colonial Williamsburg,
Ogelbay Mansion Museum, Wheeling, West Virginia (11-72)

As of February 28, 1974.

ACCREDITATION STATISTICS: FE8L 2k 1974

GEOGRAPHIC D1 RIBUTION

Acemdb•Apisies musesm

TOWal........I.................................................... S 216

Now En&pad................................................................. 81 37
Cnntut ................................................... ............ . 24 
Maine ..................................................................... 5 3
M. ..ac.se.ts .. I......... ...... .................... 20
Nsw Hampla m ............................................................. j
R Isla ...............................................................
Vormn t ...................................................................
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ACCREDITATION STATISTICS: FEB. It, 1974

GEOGRAPHIC DISTRIBUTION

Accredited
Applitions musen

northeast ...................................................................... 124

Delaware ................................................................... 3
District of Columbia ................................................. ...... 14
Maryland ................................................................. 5
New J ey ................................................................. I
New York ............................................................ 74
Pennsylvia ............................................................... 20

west .................................................................. 114

Illionis ..................................................................... 16
Indiana .................................................................... 14
Io*$ ....................................................................... 7
Michian ................................................................... IS
Minosot .................... .............................................
Misso i ..................... "..............................................11
Ohio ................................................
Wisconsin ...............................................................

Atltpains............................................ ......... 67

Coloao ................................................... ...............
Kansas. ...............................................
Montano ..................................................................
Nebraska ........... ...... .............................................
Now M0100 ..............................................................
Northoa .................Daot.......................................
Oklahoma ...............................................................
South Dakota ....................................................
Iotas .................... ..................... ..........................
Wyomil ...................................................................

8
S
2
S
6

61

3
4
3
3

3711

61

66
6
U

4
7

14
11

37

6
3

12
11 4

26 15
3 1

Western ........................................................................ 89 51

Aiasa...... .................................. ........
Arizona ...............................................................
California ............................................... ..............
Hawaii ............................................ .......................
Idaho .....................................................................
Nevada: .................................................................

......... . ............
Wtshinton .......................... .........

oteast......................................................................100 4

Alabama .................................................................
Arkansas ..................................................................
Florida ...................................................................
Georgia .......... ............... ................
Kentucky ................................................................
Loisana .................................................................
North roli ..............................................................
Sout Carolina .......................................................
Tennesree ..............................................................
Virnia .................................................................
West Virg inia ........................................... *

Canada I ........................ * .............................. o ..............
Puerto Rico ...........................................................
American Samoa ...................................................

4 i
10

2.2

71
12

4 1
S 1

.............
1.......... ..

Mid

Mou

3
11
50
4
2
3
6
3
7

2
S

25
3
13
43



48

TYPE OF MUSEUM

Apihct Acred
musums musAms

Art. ...................................................History.......... .......................................
General ...... ............ .................................................
N turl History ...... ........... ............................................
Historical Society Museum.......................................................
Historic" S ..................Hou................................ ............
Children's........................ ................ .......................... .
Science ....................................................................
Professional ........... ...................................
Art% Center........................................ .................
Planetarium ...................................................................
Military. ................................................
Botanical Garden ... .... .... .. ....... ...... ... ...
Zoo..... ............................ ........................ .............
Other ..........................................................................

196
104

47

21
12
17
5

10
4
4
3
2

39

Anthrop ol y ..............................................................
Indian ..................... .............................................
Maine ................ . .. ...............................
ethnic ............................................................... ......
Outdoor ..............................................
Regional .................................................. ...............
Tran rtlation ........... ........ ......................Doll a Ioa ...........-............................................... ......
Armor& Aims ............................................................
Glass .....................................................................
Horological ............. ..................................................
Litera ........................................................ ...........
musical ................................................. ..................
Ph lai ic ...................................................................
Rol tion .............................................................. . ..Retoration .................................................................
Boy Scouts .................................................................
Afclooio ................................................................

University (in addition to being parlticular type) ........................

7 15 1
6 4

...........
2 2
3 1
2 ..........

2.............I 1
I ....... ......
1 12..........
1..........

152
............
1.........

52 39

PRIMARY SUPPORT

Private . 229 1SO
Combination .......... ............... 137 64
Municipal ...................................................................... 77 41
State or Reoonal... 75 37
Other ......................................................................... 62 24

Contributions ......................................................... 17 3

.r 12 1
Federal ........................ .............................. 2
Trust ..................................................................... 9

so o .....u.................................................. 1 I
Church.........................................................I
Indian TriM ................................................................ 1
Society ....................................................... I
Public Membenhlp .......... .....................................
Service Loagla ............................................................. 1
Corporate ............ ................................................ i

BUDGET CATEGORY

Below $5,000 1......... .......................... ................. IS 64
50,000 to below $I00,000 .................................................. 114 46

$I00,000 to below ., 00. ............................................ 106 77
250,O00 to bew 1i0 000 .............................................. 6 " 4$5000o to below 50,000 .. ..................................... . . .. ... .. . .  20 1t
750 000 to bewow .0i000 .................................................... 1s is

$1,060000 4..................................................................... 46 37
Incompte. ................................................... 26 ..............

106

23
17
12
6
9
9
3

2
20
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Accreditaion 8tag"
Applications ------------------------------------------------------ 580

uestionDaires Returned ------------------------------------------ 424
uestionnaires Still Out ------------------------------------------- 156
ecredited ------------------------------------------------------- 296

Tabled One Year ------------------------------------------------- 30
Rejected --------------------------------------------------------- 29
Vsi ting Committee Evaluation Taking Place ------------------------- 50
Interim Approval- Awaiting Visiting Committee ---------------------- 34
Questionnaire Being Reviewed ------------------------------------- 10

Senator HARTKE. All right now, tile next witness will be Mrs.
Nancy . glasgow, president of the National Association of Foun-
dations, Inc.

(1ood morning.

STATEMENT OF NANCY M. GLASGOW, PRESIDENT, NATIONAL
ASSOCIATION OF FOUNDATIONS

MN!.. GL. ,00w. It is a pleasure to be here. Mr. Chairman. And I
prepared a summary of the principle poltshincluded in the state-
nient of the National Association of Foundations, Inc.

One. The Internal Revenue Service has made a sincere effort to
assist and instruct private. donor foundations before, during, and
.after the Tax Reform Act of 1969.

Two. 't'le private donor foundations have also na(1e a sincere
effort to coinply with tie new rules and regulations imposed by the
Tax Reform Act of 1969.

Three. I'he National Association of Foundations, Inc., ia kept
private donor foundation members informed of all the latest de-
velopment affecting their status as private, donor foundations by
bulletins, menibership letters, and material from the Federal Govern-
ment particularly the Internal Revenue Service. We cover all hear-
ings affecting private donor foundations and take notes and gather
all information which could be of help to our member foundations.

Four. Need for investigation of the Government Printing Office
to find out why private donor foundations cannot lreeive their
orders for the Federal Register and other documents without undue
delay.

Five. Need for some form of special security to protect private
individuals running private donor f4indations from undue harrass-
ment by the public. usually radical groups.

Mi'% Chairman, distinguished ineinbers of the Senate Committee
on Finance and the Subcommittee on Foundations, it is a pleasure
for me to have the opportimity to express my views before you on
such an important area for private donor foundations. I shall con-
fine my remarks to the "way the Internal Revenue Service ad-
ministers the tax laws pert-aining to private foundations." We, in
Washington, have the responsibility to cover the Federal Govern-
ment and keep those out in the States informed of matters that affect
their geieta welfare. "Ignorance is no excuse of the law." By
mailing out all information received from the Internal Revenue

.6
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Service conicerning private donor foundations, we tan be sure our
member foundations have a good background knowledge of the
rules and regulations they must live under.

"Eternal vigilance is the price of freedom," and we feel confident
that the neml)ers of N.A.F. are paying close attention to what is
happening in the Nation's capitol. The National Association of
Foundations, Inc., has been serving the needs of private donor foun-
dations long before the Tax Reform Act of 1969. Our founder, )r.
Charles L. McClaskey, presented his statement on the 1969 Tax
Reform Act during the Senate Finance Committee Hearings of
1969. Since that time, I have assumed the running of the association
on the deathh of my father and have continued his work with the
loyal support of our N.A.F. members.

Most of the requests we receive are for information. I try to
answer them and if it is something we cannot handle we refe: the
foundation to the Internal Revenue Service. I cannot comment' on
any complai nts from private donor foundations regarding the inple-
mentation of this law as I have never received a complaint of any
kind from our N.A.F. members or from any other foundation con-
tacting us.

I think the Internal Revenue Seivice has made a real effort to
instruct the private donor foundations by sending out many ilnstruc-
tion sheets on the new rulings qnd holding hearings at the Internal
Revenue Service Hea(lquarters and asking for comments from in-
terested foundations. The bulk of the material I receive from the
Internal Revenue Service is reproduced and sent out to oil" members.
Occasionally, the Internal Revenue Service prepares special ma-
terial for foundations which is printed in the Federal Register.
Since 1971, I have been unable to get a correct order from the
Government Printing Office. I have taken the matter up with ion.
J. Glenn Berlt, Re)ublican of Maryland, and he has written to the
Public Printer on behalf of the private donor foundations. I have
written to the Commissioner of Internal Revenue and also to the
Superintendent of Documents concerning this problem. It is not
.Vnusual to have to make four or five trips to the Government Print-
ing Office Bookstore over a period of months to get one order correct.

The private donor foundation must assume a passive role in nia-
tional life because of their tax exempt status. Please understand,
Gentlemen, because you don't receive a large volume of nail doesn't
mean the )rivate donor foundations are not interested in the com-
mittee. I have found a considerable interest shown in their own
subcommittee and in the activities of the Congress by the private
donor foundations. We live in troubled times) the chairman of the
Subcommittee on Foundations, Honorable Vance Hartke, DemtocrA-
of Indiana, spoke at the first hearings last October about the changes
which would take place in the seventies and how private donor
foundations would come in for their share of trouble alollg with
everyone else in the establishment of this country. Thought should
be given to some form of security to protect the private donor
foundation movement from the radical groups who are even now
seeking ways of assailing foundations. "The danger to this Nation



49

is -not from without but from within." Tie protection of private
wealth is a necessity for the freedom of all!

Thank you.
[An attachment to Miks. Glasgow's statement follows:]

TIE NATIONAL ASSOCIATION OF FoUNDATIONS, INC., CODE OF ETHICS

PREAMBLE

m The National Association of Foundations, fie., In order to inspire public con-
fidence, affirin the fairness of the self-assessment tax process and to ihdorse
the basic principle of promoting private philanthropy through tax-exemption,
does proclaim ethical standards of conduct for foundations as follows.

(0) Be ever mindful that they are organized for philanthrophy and not
for private gain.

(2) Recognize that they hold a public trust.
(3) Realize that tax-exemption imposes special obligations to operate solely

in the public interest.
(4) Never permit a foundation to be used for the self-service or private

interests of its donors, trustees, directors, officers or employees.
(5) The foundations recognize the need to make distributions annually coiu-

mensurate with their incomes and consistent with their respective charters.
(6) To make Investments as a prudent nmn would in a fiduciary capacity.
(7) Willingly furnish required information ,when requested by duly con-

stituted local, State and Fedteral authorities.
0 The National Association of Foundations, Inc. 1003

Senator IAIRTIE. The last. witness this morning will be P'atriciat
S. Senger, 1Public Citizen Tax Reform Research Group.

Good morning.

STATEMENT OF MS. PATRICIA S. SENGER, PUBLIC CITIZEN TAX
REFORM RESEARCH GROUP; ACCOMPANIED BY ROBERT BRAN.
DON, DIRECTOR, PUBLIC CITIZEN TAX REFORM RESEARCH
GROUP

Ms. SE OR. Good morning.
Mr. Chairman, I would like to thank you for the opportunity to

testify here this morning.
I am with the Tax Reform Research Group, and with me is our

director. B3o) Brandon. We are supported by the Public Citizen,
which was founded by Ralph Nader. Public Citizen is a non-profit,
non-exemjpt organization which is supported and paid for by $15
contributions.

Foundations in America have become a multi-million dollar enter-
prise, supported largely- by tax subsidies from Fedeial, State and
local Government. Our purpose here is to encourage this committee
t6 study a most important and basic question: Are we getting our
money's worth for the immense tax subsidies we give to foundations?

The crucial question is too frequent answered with broad gen-
eralities and specifically selected examples rather than analvsis based
on substantial facts anid statistics. The'spokesmen for the founda-
tions who have appeared before this committee speak with pride of
tie accomplishments of private philanthropy, and they do indeed
have much to be proud of. However, there are critics who have
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studied this question and wotild conclude otherwise. Nielsen, in his
study "The .Big Foundations" argues that foundations are far from
the dynamic, creative, reformist institutions that some of their
defenders claim. He states that probably not one-twentieth of their
grants have any measurable impact upon the major social problems
of our country.

The point for this committee to consider is that the Federal
Government, which supports these foundations so heavily by not
taxing their investments or contributing income, has little control
and even less information on their practices. Neither the Congress
that writes the subsidy nor the IRS that administers it collects
enough systenmatic information on the foundation business to judge
its ,t~ettIvene.s--to even guess whether we are in fact getting our
moe11v's worth.

A conservative estimate is that foundations held assets valued at
between $28-A30 billion in 1972. Even with inflation that, is still an
impressive amount today. In a year when the administration is
proposing a restrictive budget, it is worth noting the magnitude of
those assets. That $28 billion would finance all the programs of the
Department of Housing and Urban Development at the projected
1975 levels for 5 years. It would support the State apartmentt for
almost 36 years. It vould fund the entire Federal judicial system
and the Federal legislature for more than 28 years.

Clearly, foundations could, and often do, fulfill an important
social function. Unfortunately, however, they are all too often
created and operated to help the wealthy family that set them up.
Social.considerations then become secondary to the interests and the
power of the families involved. In these situations, the foundation
is little more than a tax shelter for the family which enables them
to donate a large block of Atock to the foundation, and then contiiime
to control that stock by sitting on the board of the foundation.

According to a study done by economist Richard Bourdon of the
Tax Reform Research Group in 1972, an example of just such. an
arrangement is the lilly Endowment which has one of the lowest
payout rates of the large foundations.

The reason for the low payout rate is that the Lilly Corp. board
of diretors prefers to let the company's profits increase the value
of the stock rather than pay it out annually to stockholders as divi-
dends. This way, stockholders-ma inly the Lilly's-receive the gain
when the stock is sold and are taxed at lower capital gains rates,
rather than taxed at ordinary income rates on annual dividends.
What this means for the endowment is that it receives very little
current income from its huge investment in:the family firm. While
the Lilly Corp. continues to make an average of 23.8 percent return
on eqity, the Lilly Endowment grants in 1972 amounted to only
1.1 percent of its assets--1972 figures.

If the endowment directors were primarily concerned with contri-
bntions to charity, they would have reinvest some of the money
years ago in stocks that pay higher dividends. The median return
on equity for all U.S. companies for the last 5 years has been 11
percent. Even savings and loan associations now pay better than 7.7
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plervent on saVings accounts. Tile only reason the 01,rectors would
continue an investment policy which gives them only 1.1 percent
to pay out to charity is t at they are more interested in the faunily
corporation tluan in supporting charity.

W1e CONTROIo OVNDAT10Nq MONEY?

So the real question, it sevims, is now whether or not these founda-
tions do gO(xt,but whether they (1o the best they can with the funds.
Since so much of the nmoley they use is a federal subsidy, it is
therefoe money out of the pockets of the average taxpayer. But
the average taxiayer has no voice in the use or the aimiount 0f that
nlonley ,)0 voice in ch()ing tihe projects it SIilj)orti, and 11o voice
in dcioling whether or not charity should be so hea% ily sUpl)orted
in tile first J)hIce.

An iiiterestilug point, wats nluIde in il recent Nader study about the
dul'out's De1 I )elaware on tile subject of economic control through
foundatio: s. The study statess"

Instead otfmylig taxes to tile government, the duPont family has created an
alterilttiv', got -r jment through personal gifts an(d fordatioi grants * In
I68, for exampl,' the 36 dullont foundation disributedl between $12 million

and $13 nilliol In grunts * * * Il tie sume 4'ear, the otliciali; of both Willillig-
tol andi New castle e County eaeh slpeut about the Sallie amount-$16 million
and $9 nIll .on...to earry out thlr local government functions.

The difference * I * S that the government may le run by denioeratle
prtot-sm while foundation tire operated oil the personal preferenev.s of the
dotier * t 0 elected otleiialm make budget proposals which are mulbJect to public
debate- officials know they not not ls re-elec4te if they antagonize their con-
stituents. lut the dlir tors of a foundation are appointul by the donor. Foumda-
tions make no budget )roix sols to tile public and do not ask for public debate.

With so inuich )ower held in the hands of a few, it is the r'espon-
sibilit of Congress to protect, the interests of tile average taxlaver.

W\ lile it is ilnipossilblh to accurately judge whether the direct
benefits of private foundations are equitably distributed, the tax
subsidy benefits are clearly not distributed fairly.

The Internal Re enue Code allows taxpayers to deduct, within
generous Ii wits, charitable donations from their income otherwise
subject to tax. As do most tax subsidies, this provision confers sub-
stantiallv more benefit on the wealthy than on the Average taxpayer.
Take the wealthy taxpayer-in the 70percent biacket,--contribut-
ing, say, $100 to charity. His tax savings on the transaction are $70.
On the other hand, the average taxpayer is possibly in the 25-per-
cent bracket. ils $100 contribution will give him a tax savings of
$25. Of course, for the majority of taxpayers who take the standard
deduction, contributions to charity yield no extra tax benefits.

Not only does the wealthy taxp aver get a larger tax benefit, dollar
for dollar, but lie also gets much larger absolute benefits. Statistics
from tile 1972 tax expenditure indicate the median-income taxpayer
benefited an average of about $15 from the charitable deduction pro-
vision, the wealthiest taxpayer benefited an average of over.$8,000
each.

Contributions to foundations are a special case of charitable dona-
tion. They pIrvide potentially even greater benefit to the wealthy
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donor, compared to the small taxpayer who cannot afford to estab-
lish his own foundation. But they are not necessarily the most
efficient ways to support charity.

A simple example illustrates the point:
(A) Assume I'm an average taxpayer., I give my money to a local

charity-a $100 donation. Almost immediately,- my donation is
expended for a charitable purpose. Once spent, it rejoins the general

circulation of taxable money.

(B) But if I do it differently-I'm rich and decide to have a
lawyer set up the Senger Foundation. Then I contribute ,my $100. I
put, my' foundation money in a bank account, say -at 51/2 percent
Interest. Each year I collect the $5.50 and donate it to some charity.
If inm in the t0-percent tax bracket, the Government has forgone
$70 in taxes collectable immediately. Instead, charity must wait
over 12 year, just to get $70 in benefits. And that doesn't count the
interest the Government could have collected just by investing the
$70 in taxes in the first yeat'f.

This simple example shows why foundations'can be inefficient. The*
tax deduction comes immediately, but the benefits to charity may be
long afterward.

And, of course, I could designate that the money be used for any
legal purpose whether or not it is socially relevant or acceptable. For
example, I could require the funds to be used to study methods of
legalizing slavery.

h'lhe question of payout rates lso deserves examination.
cn determining the percentage of foundation assets paid out to

eharit, we again face uncertain figures. Forbes gives figures indi-
caring i charitable payout in 1971 of about 6 percent for all founda-
tions. The American Association of Fund-Raising Counsel lists the
50 Largest private foundations, with an average charitable payout of
slightly over 5 percent in, 1971. "

W ithin this groip, some foundations--such as Ford-made sub-
stantially larger contributions, while others-such as Pew and
Lilly-contributed substantially less. In fact, only 2 of the top 10
met or exceeded the 4/2 b)ercent payout requirement for 1972. That
was Ford and Mellon.

By contract, the Peterson Commission has recommended that:
0 0 * foundations be required to make annual distributions to charity in

the range of 6 to 8 percent of their asset market values. The annual total return
of a wide variety of balanced investment funds over the previous ten years was
about 9 to 10 percent. Allowing for an annual rate of inflation of 2 to 3 per-
cent. we felt that a payout of 6 to 8 percent would permit a reasonably
ranged foundation to maintain its size in real dollars.

Foundation spokesmen reply to discussions of payout by observing
that charitable activity is not to be measured in quantity alone.

They argue: Foundafions. are more effective J)hilantlopic instru-
ments than individuals just because of the advantages of organiza-
tion. Those advantages include continuity, certain of finding pro-
fessional staffing, and the bringing to bear upon selected problems
of larger sums of money-and therefore a broader and stronger
array' of talents--than individual efforts had tl ,fore bpAn able to
supply.
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Unfortunately, many foundations do not live up to this potential.
Waldemar Nielsen, in his study of the major foundations, points
out that the caliber of the foundation staff generally correlates with
the caliber of the program. Most of the big foundations, he reports,
have little or no such staff.

About one-quarter employ no full-time professionals, operating with only
an accountant or secretary. Another quarter operate with only one or two pro.
fessionals, in some cases on less than a full-time basis. A few employ what

, .-- oukd be called a professional nucleus. Only ten have reasonably well-developed
and capable staffs.

Furthermore, according to a study done in 1972, there are about
1.062 full-time foundation administrators in the country. Fully 25
percent of them work for the Ford Foundation and 15 _percent for
the Rockefeller Foundation. Seven foundations with assets of more
than $100 million and 126 with assets between $10 million and $100
million have no staffs at all.

The study stated:
With no one to tend store many foundations have been unable to discharge

even the most elementary administrative responsibilities.
The Peterson Commission makes a number of recommendations

_ . to aid smaller foundations in obtaining expert staff support, even
though they may not be able to afford as much in-house help as the
larger foundations. Without adequate staff, foundations inevitably
must find it difficult to live up to the potential wisdom which should
accompany the power to dispense $28 billion in assets and the income
from those assets.

Finally, the quality of foundation programs must to some sig-
nificant degree reflect the quality of foundation trustees.

RECOMMENDATIONS

The 4-percent excise tax on foundations has yielded significant
revenues beyond that needed by IRS for administration of the tax
laws applying to foundations. In fact, many of .the spokesmen for
foundations argue that the excise tax should be reduced. However,
would seem that a wiser use of -the money is that proposed by
Representative Patman. He suggested that the money collected b;e
shared with the States Attorneys General who are in a far better
position to, monitor some of the functions of foundations than the
_ I11S. We agree with that proposal. For example, Julius Greenfield,
assistant attorney general for the State of New York which has
18,000 foundations, explained to the committee:

It is under State law and in the State courts that most corrective action can
be taken. * * * Actions against foundation managers for improper administra-
tion, removal of officersand directors and the election of new officers and
directors, dissolution of foundations and the disposition of their assets to
qualifying charities and also a full judicial accounting by foundation
administrators.

All of this is available through the State courts.
A small amount 'of the excise tax should also be u1sed by the

Federal Government to fund a study of the economics of founda-
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tons. Several important questions need to be answered, and alterna-
tives to the present system should be examined.

1. How might the costs of the tax subsidy for foundations be
reduced and made more equitable? In 1972, the charitable income
tax deduction for individuals cost the Federal Govermment about
$3.5 billion. That is an expensive program annually, Onsidering
that we know little about its effects. Even less is known about the
charitable deduction provisions of the estate and gift tax laws. The
property tax exemption for foundation property must be included.
And finally, any cost-analysis must also take into account the cost
of administration which is incurred by the governments overseeing
these laws.

2. How-might foundation programing be made more effective?
This issue is often obscurred wheii foundation spokesmen raise ob-
jections to Government specification of "good" and "bad" programs.
'This is not the issue here. Rather, the question is whether the Gov-
ermnent might not greatly improve foundation programs by speci-
fying staff requirements and other elements of decision quality.

3. How might the law be amended to protect against the possible
abuses that still exist? A look at the 1972 payout rates indicates
that many of the large foundations are still not complying with the
requirements of the 1969 act. Other problems might still exist in
areas relating to self-dealing. For example, thereis little assurance
that property donated to a foundation is not overvalued to give the
donor -who is also often in control of the foundation-a larger
charitable deduction. Another question is how much money goes to
support company purposes such as research which specially benefits
the donating company. An example of similar uses can be seen in
some of the functions supported by the duPont foundations which in-
clude a company museum and schools for company officials' children.

Another area which needs monitoring is that ot excessive adminis-
trative expenses.

4. W hat are the costs and benefits of terminating foundation
lives after a. specified number of years? When private universities
are forced-largely by Government. budget cuts--to consume the
capital resources, as Yale, Princeton and Stanford have recently
donle, it may be time to analyze this question carefully with regard
to foundations.

5. How might foundation trustees be made more charitable or
representative of the Nation as a whole? It is time to make a public
assessment of the composition of the boards of directors and the
degree to which their decisions over $28 billion in assets reflect
national values. On the other hand, more than rhetoric is needed to
determine whether donations would seriously decline as a result of
reform in this area.

6. Finally and most important, how a" foundations complying.
The total penalties assessed on foundations for failure to meet

the different requirements of the 1909 act nearly trebled after the
first year of operation from $36 thousand in fiscal year 1971 to $103
thousand in fiscal 1972. That figure again more than doubled in fiscal
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1973 to $236 thousand. It seems that as a general observation, they
are having increasing difficulty complying .with the terms of the
act. An inquiry is needed into the causes of the problems.

The reporting requirements of the 1969 act and the extensive dis-
cretion given to the " Tren sury I)epartment to require additional
information from foundations are available to aid in collecting all
this information.

In summary, we're urging that Congress carefully study costs and
v. benefits of foundations. Congress cannot afford to relax just because

the 1969 act was successfully passed. Foundations cannot be ex-
pected to reform themselves alone. They need your help.

Thank you.
Senator HAwrK(R. YoUIhave raised sonic very good points. There is

not' any question about that. Some of the material you related to
demonstrates the lack of knowledge by referring to the Peterson
report and the Nielsen hok, both of which were basically done
before the effects of the 1969 act could be assessed.

Ms. SENoER. That is correct.
Senator HA~rKY. IA. me ask you what about using part of the

4 percent for the study of the facts?
Ms. SHNoreR. A study of tle facts? Well--
Senator ILArKE. Well, I mean if there is one thing that is obvious,

I think ttt has been obvious to us from the beginning, it is the
dearth of information that, is really available.

Ms. StxRF.-. Right. I think the witnesses here this morning have
pointed that out, that we do not even know how many foundations
there are. The estimates on their assets range from $20 billion to $W
billion but we just do not know the exact figures.

Senator HAnTKE. My own judgment is we are going to touch on
some of these things. But, one of the real lurposes of these hearings
'is to sort of open up that door and find out if we can get more
information.

You mentioned one thing. For example. you said that the Govern-
ment should specify the types of administrators or staffing require-
ments. Would that. not be having the Government interfere?

Ms. SFN.oEut. What we have suggested is that a study be done of
the feasibility of setting minimum standards.

Mr. BRANi)sN. We already have many Government programs
which, in fact, do have Federal guidelines and guidance attached to
them, and I think when we are talking about a program costing the

C taxpayers as much as $3.5 billion we should have some Federal
guidelines. I

Senator HARrKE. All right. I have no further questions for you
and I want to thank you for your very valuable statement.

Mr. BANDON. Thank you.
[Ms. Senger's prepared statement follows:]

STATIMZRNT Or PATRICIA S. mNTOUI, ATTORNEY, PUBLic CrrrTz TAX REzoam
1UsKAWIT O~oVt.

Mr. Chairman and Dltinguished Members of the Committee: Thank you for
the opportunity to testify here this mornins. Foundations in America hav



56

become a multi-million dollar enterprise, supported largely by tax subsidies by
federal, state and local government. The most important point in considering the
tile laws on foundations is the fact that the federal government, which sup-
ports these foundations heavily by not taxing their investment or contribution
income, has little control and even less Information on their prt lces. Neither
the Congress that writes the subsidy nor the IRS that administers it collects
enough systematte information on the foundation business. Without that In-
formation it is Impossible to gauge what the foundations do and whether they
use their money efficiently. The question is: are we getting our moiey's
worth for the Immense tax subsidies we grant to foundation.

That crucial question Is too frequently answered with broad generalities and
specially selected examples rather than analysis based on substantial facts
and statistics. The spokesmen for the foundations who have appered before this
committee speak with pride of the accomplishments of private philanthropy,
and they do Indeed have much of which to be proud. However, there are
critics, such as Waldemar Nielsen who In his study "The Big Foundations"
concludes that the big foundations are far from tile dynamic, creative, reformist
Institutions that some of their most eloquent defenders have claimed. According
to his analysis, not one-tenth (probably not one-tw(ntieth) of their grants have
any measurable impact upon the major social problems confronting the nation
at tile present time.

A cornservative estimate is that foundations held assets valued at between
$28-$30 billion in 1972. Even with inflation that is still an impressive amount
today. In a year when the administration Is proposing a restrictive budget, it ,
is worth noting the magnitude of those assets. That $28 billion would finance
all the programs of the )epartment of Housing and Urban Development at
the projected 1975 levels for five years. It would support the State Department
for almost 36 years. It would fund the entire federal judicial system and
the federal legislature for more than 28 years.

In short, foundations hold a lot of money. An. Indeterminate amount-but
doubtless quite large-consists of tax money forgone by federal, state and local
governments. It Is high time that we weigh the costs of forgone government
services against the value of the tax subsidy program for foundations.

Clearly. foundations could, and often do, fulfill an important social function.
Unfortunately, however, they are all too often created and operated to help
the wealthy family that set them up. Social considerations then become
secondary to the interests and the power of the families involved. In these
situations, the foundation is little more than a tax shelter for the family which
enables them to donate a large block of stock to the foundation, and then
continue to control that stock by sitting on the board of the foundtfoi.
The main concern Is not the amount of money given to charities annually,
but the control of tile stock and, through it, the corporation. The stock Is held
by the foundation, rather than owned by the family outright for tax purposes.

According to a study done by economist Richard Bourdon of the Tax Reform
Research Group in 1972, an example of just such an arrangement is the Lilly
Endowment which has one of the lowest payout rates of the large foundations.
The study pointed out that five of the seven directors of the Eindowment were
also directors of the Eli Lilly Corporation, including Mr. Ell Lilly himself. Ruth
A Lilly sat on the Endowment board alone. The Lilly family owned about $1
billion of Lilly Corporation stock which amounted to about 25% of the
corporation, and the Endowment held another 20%. Today, tile Endowment
board has 11 members, only one of them a member of the family. The record
of charitable contributions has not changed, however, with tile new board.

The reason for the low payout rate is that the Lilly Corporation board of
directors prefers to let the company's profits increase the value of the stock
rather than pay it out annually to stockholders as dividends. This way, stock-
holders (mainly the Lillys) receive the gain when tihe stock is sold and are
taxed at lower capital gains rates, rather than taxed at ordinary income rates
on annual dividends. What this means for tile Endowment Is that it receives
very little current Income from its huge investment in the family firm. While
the Lilly Corporation continues to make an average of 23.8% return on equity,
the Lilly Eddowment grants in 1972 amounted to only 1.1% of its assets (1972
figures).
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If the Endowment directors were primarily concerned with contributions fo
charity, they would have reinvested some of the money years ago in stocks
that pay higher dividends. The median return on equity for all U.S. comi-
panies for the last five years has been 11%. Even Savlngs and Loan Associa-
tions now pay better than 7% on savings accounts. The only reason the direc-
tors would continue an investment policy which gives them only 1.1% to pay
out to charity is that they are more interested In the family corporation than
in supporting charity.

WHO CONTROLS FOI'NDATION MONEY?

go the real question, it seems, is not whether or not these foundations do
good, but whether they do the best they can with the funds. Kince so nmuch
of the money theyuse is a federal subsidy, itis therefore money out of the
pockets of the average taxpayer. But the average taxpayer has no voice in
the use or the amount of that money, no voice in choosing the projects it
supports, and no voice in deciding whether or not charity should be so
heavily supported in the first place.

An interesting point was made in a recent Nader study about the duPont's
of Delaware on the subject of economic control through foundations. The
study states: I
- 4aead of paying taxes to the government, the duPont family has created
an alternative government through personal gifts and foundation grants . . .
In 1908, for eiainple, the 36 duPont foundations distributed between $12
million and $13 million in grants . . . In the same year, the officials of both
Wilmington and New Castle County each spent about the same amount-$16
million and $9 million-to carry out their local government functions.

"The difference . . . is that the government may be run by democratic
process while foundations are operated on the" personal preferences of the
donor . . elected officials make budget proposals which are subject to public
debate; officials know they may not be re-elected if they antagonize their
constituents. lint the directors of a foundation are appointed by the donur.
Foundations make no budget proposals to the public and (1o not ask for public
debate. With so much power held in the hands of a few, it is the responsibility
of Congress to protect the interests of the average taxpayer."

It is the difficult task of Congress to weigh the costs and benefits of tax
exempt foundations aind decide on national policy. Congress must bW attentive
to the interests of average taxpayers-who must bear a heavier tax load or
reduced government services, in proportion to the site of the tax subsidy pro-
gram for foundations--as well as the interests of potential beneficiaries of
foundation largesse. Needed for this decision are sufficient facts. This state-
ment appears self-evident until we consider the following: Although founda-
tions today hold about $30 billion iln assets, there is no accurate record of
the complete assets held by foundations today, or even the number of founda-
tions which exist! Of course, there is little accurate information yet available
on the proportion of total foundation wealth which would have gone to support
government services but for tax subsidy ln the form of a deduction or exemp-
tion.' Without such Information, it is difficult to weigh costs and benefits
except in general terms.

TH TAX SUBSIDY BENEFPITS Ali INRQV'TARLT 1I)STltIBtrrj) AMONo TAXPAYERS

While it Is impossible to accurately judge whether the direct benefits of pri-
vate foundations are equitably distributed, the tax subsidy benefits are clearly
not distributed fairly.

The Internal Revenue Code allows taxpayers to deduct, within gener us
limits, charitable donations from their Income otherwise subject to tax. As do
most tax sulmidles, this provision confers substantially more benefit on the
wealthy than on the average taxpayer. Take the wealthy taxpayer-in the
70% bracket-contributing, say, $100 to charity. His tax savings on the transac-

The assumption here is that the money would have been collected In tax. Although It
might have been sheltered by use of other tax devices, those would have entailed a dif-
ferent set of costs and benefits deserving analogous evaluatIon.
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tion are $70. On the other hand, the average taxpayer is possibly in the 25%
bracket. His $100 contribution will give hin a tax savings of $25. Of course, for
the majority of taxpayers who take the standard deduction, contributions to
charity yield no extra tax benefits.

Not only does the wealthy taxpayer get a larger tax benefit dollar for dollar,
but he also gets much large absolute benefits. Statistics from the 1972 tax
expienditure Indicate the median income taxpayer benefited an average of
about $15 from the charitable deduction provision, the wealthiest taxpayers
benefited an average of over $8,000 each.

Dedluctibiliof claritable Deductibility
Number of Percent of re. contributions of contributions

returns per 1un in each otherr then to eduational
i-djuutid gioss m dm income in s income ds education) Imtituons

to3 3 ........................ 1710,193 2& 1 0.29 ..........
000 to ,000 .................... 9:861704 13.4 .00 6"Jo000 .................. 07oto 1600 ................ 1,. 9 1. 1.57 .5

.50to 0....................14,6'3G6s0 2.0 111
,OOO to 50000 ................ 4,427,371 . 85. 21 .33

1oo,000 nd o"r. ............ 91,286 0.15 106.39 7.

Contributions to foundations are a special case of charitable donation. They
provide potentially even greater benefit to the wealthy donor, compared to
the small taxpayer who cannot afford to establish his own foundation. But
they are not necessarily the most efficient way to support charity.

A simple example illustrates the point:
(A) Assume I'm an average taxpayer. I give my money to a local charity-

a $100 donation. Almost Immediately, my donation Is expended for a charitable
lurlu)se. Once spent, It rejoins the general circulation of taxable money.

11) 0tit if I do it differently-I'm rich and decide to have a lawyer set
up the St-nger Foundation. Then I contribute my $100. I put my foundation
money fit a baik account, say at 5i/% interest. Rach year, I collect the $5.50
end. donate it to some charity. If I'm In the 70% tax bracket the government
has forgone $70 in taxes collectible immediately. Instead, charity must wait
over twelve years, Just to get $70 In benefits. And that doesn't count the in-
terest the government could have collected just by Investing the$70 in taxes
iln the first year.

This simple example shows why foundations can be Inefficient. The tax
deduction comes immediately, but the benefits to charity may be long
afterwards.

Establishing a foundation is an opportunity which increases with affluence
of the taxpayer. (In this simplified example we have set aside other advantages
to the foundation donor. I could always appoint my brother, for a fee of, say,
$60 to run the $100 foundation for the next ten years. The assets would
amount to only $50 then, and annual payout would only be $2.75.

And, of course, I could designate that the money be used for any legal
purpose whether or not it Is socially relevant or acceptable. For example, I
could require the funds to be used to study methods of legalizing slavery.

The question of payout rates also deserves examination. In determining the
percentage of foundation assets paid out to charity, we again face uncertain
figures. Forbes gives figures indicating a charitable payout in 1971 of about
6% for all fouodatlons. The American AssoclaUon of Wund-Raaiang Counsel

*1Various proponale'baye been advanced to cure this Inecuitable result. See. for ex.
ample. Paul R. McDaniel federalal Matching Grants for Charitable Contributions: A,
Substitute for the Income Tax De4wtlon,' Tax law 1eview, Spring 1972, pp. 877-418.
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lists the 50 largest private foundations, with an average charitable payout of
slightly over 5% in 1971.

Within this group, some foundations-such as Ford-made substantially
larger contributions, while others-such as Pow and Lilly--contributed sub-
stantlally less. In fact, only 2 of the top 10 met or exceeded the 4%% payout
requirement for 1972. That was Ford and Mellon.

IAmounts Is millionsl

Top 10 1171 171 1972 1972
foundatm a$ts Irts Percent 8Nets #rests Pertent

For.............. $3.0 1 7 $3,146 $195.7 6.2'JOMA................ 1,100 1510 35.7 2.31i ................... 2 1 14.2 1.1
8?efeller ............. j 33. 3 3.4Kr*W .............. 781 8 I "7 28. 9 3.2

..... 672 35 5 M 32.0 4.5
11o11 .... , . 488 Is 4 3.7POW ............ 4i1 4 1 40 f 1] 7

O42 20 5 432 ,6 4.,3Mot................... 288 14 5 400 15.2 3.7

By contrast, the Peterson Commission has recommended that: ". . . founda-
tions be required to make anual distributions to charity in the range of- to
8 percent of their asset market values. The anual total return of a wide
variety of balanced investment funds over the previous ten years was about
9 to 10 percent. Allowing for an annual rate of inflation of 2 to 3 percent, we
felt that a payout of 0 to 8 percent would permit a reasonably managed
foundation to maintain its size in real dollars.$

The Peterson Commission saw a high payout rate as significant In promoting
the valuable effects of foundations. "As long as a high payout requirement
assures that foundations will continue to be productive, a mandatory death
sentence is not justified," said the Commisslon in Its argument against limitit-
ti5ii on the lifetime of a foundation.

Foundation sliokesmen reply to discussions of payout by observing that
charitable activity Is not to be measured In quantity alone.

They argue: Foundations are more effective philanthropic instruments than
individuals Just because of the advantages of organization. Those advantages
Include continuity, certainty of finding professional staffing, and tile bringing
to bear upon selected problems of larger sums of money-and therefore a
broader and stronger array of talents-than Individual efforts had therefore
been able to supply.

Unfortunately, many foundations do not live up to this potential. Waldemar
Nielsen, In his study of the major foundations, points out that the caliber
of the foundation staff generall correlates with the caliber of the program.
Most of the big foundations, he reports, have little or no such staff. "About
one-quarter employ no full-time professionals, operating with only an ac-
countant or secretary. Another quarter operate with only one or two profes-
sionals, In some cases on less than a full-time baals, A few employ what could
be called a professional nucleus. Only ten have reasonably well-developed and
capable staffs.

"Within this last group, the range In staff size is considerable: the Ford Foun-
dation has 611 professionals, Rockefeller 160, Carnegie 41, Duke 38, 8oan 30,
Danforth 32, Kellogg 27, Rockefeller Brothers 17, and Commonwealth 12. Even .

$"Foundations, Private Giving, end Public Policy: ReRort and Recommendations of
the Commission on Foundations and Private Philanthropy 1970. The Commission, head.ed by Peter Q. Peteson. president of the Bell and Fowell Co., has come to be known
as the Peteron CommIslMon.
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the largest foundation staffs, however, are small compared to those of univer-
sities and are almost microscopic compared to large corporations and govern-
lnent agencies."

Furthermore, according to a study done In 1972,' there are about 1,062 full-
time foundation administrators in the country. Fully, 25% of them work for
the Ford Foundation and 15% for the Rockefeller Foundation. Seven founda-
tions with assets of more than $100 million and 126 with assets between $10
million and $100 million have no staffs at all.

The study stated:
"With no one to tend store many foundations have been unable to dis-

charge even the most elementary administrative responsibilities.
"In far too many cases there has been no one to establish an operating

standard that would pass muster with the most Indulgent student of adminis-
tration; no one to compile, write and distribute a public report; no one to
provide the. hard data about the foundation for appropriate reference volumes
or for those making legitimate Inquiry."

The Peterson Commission makes a number of recommendations to aid
smaller foundations in obtaining expert staff support, even though they may
not be able to afford as much in-house help as the larger foundations. Without
adequate staff, foundations inevitably must find itdlfficult to live up to the
potential wisdom which should accompany the power to dispense $28 billion in
assets and the income from those assets.

Finally, the quality of foundation programs must to some significant degree
reflect the quality of foundation trustees.

3ZOOMMENDATIONs

The 4% excise tax on foundations has yielded significant revenue beyond
that needed by IRS for administration of the tax laws applying to foundations.
In fact, many of the spokesmen for foundations argue that tile excise tax
should be reduced. However, it would seem that a wiser use of the money is
that proposed by Rep. Patman. He suggested that tile money collected be
shared with the States' Attorneys General who are In a far better position
to monitor sonio of the functions of foundations than the IRS. We agree with
that proposal. For example, Julius Greenfield, Assistant Attorney General for
the State of New York which has 18,000 foundations, explained to the
committee;

"It is under State law and In the State courts that most corrective action
can be taken. Actions against foundation, managers for Improper administra-
tion, removal of officers and directors and the election of new officers and di-
rectors, dissolution of foundations and the disposition of their assets to
qualifying charities and also a full judicial accounting by foundation ad-
ministrators."

All of this is available through the state courts.
A small amount of the excise tax should also be used by the federal govern-

ment to fund a study of the economics of foundations. Several important
questions need to be answered, and alternatives to the present system should
be examined.

1. flow might the costs of the tax subsidy for foundations be reduced
and made more equitable? In 1972, the charitable Income tax deduction for
individuals cost tile federal government about $8.5 billion. That is an expensive
program annually, considering that we know little about its effects. Even less
Is known about the charitable deduction provisions of the estate and gift tax
laws. The property tax exemptloni for foundation property must be included.
And finally, any cost analysis must also take Into account the cost of adminis-
tration which Is incurred by the governments overseeing these laws.

2. How might foundation programming be made moucs'effective? This Issue
is often obscured when foundation spokesmen raise objections to government
specification of "good" and "bad" programs. This Is not the Issue here. Rather,.
tile question is whether the government might not greatly Improve foundation

d "The Management of Foundations", 1972, New York University Press.
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programs by specifying staff reqjuirements and other elements of decision
quality.

8. flow might the law be amended to protect against the possible abuses
that still exist? A look at the 1072 payout rates Indicates that many of the
large foundations are still not complying with the requirements of tile 1969
act. Other problems might still exist In areas relating to self-dealing. For
example, there Is little assurance that property donated to a foundation Is

o not overvalued to give the donor (who is also often In control of the founda-
tion) a larger charitable deduction. Another question is how much money goes
to support company purposes such as yesearch which specially benefits the
donating company. Al example of similar uses call be seen In some of tile
functions supported by the duPont foundations which include a company
museum and schools for company officials' children. Another area which needs
monitoring Is that of excessive administrative expenses.

4. What are the costs and benefits of terminating foundation lives after a
,slecified number of years? When private universities are forced-largely by
government budget cuts-to consume the capital resources, as Yale, Princeton
and Stanford have recently done, it may be time to analyze this question
carefully with regard to foundations.

5. flow might foundation trustees be made more charitiible or representa-
"-give of the nation as a whole? It Is time to make a public assessment of the
composition of the boards of directors and the degree to which their decisions
over $28 billion in assets reflect national values. On the other hand, more than
rhetoric is needed to determine whether donations would seriously decline as
a result of reforms In this area.

6. Finally and most Importantly, how are foundations complying.
The total penalties assessed on foundations for failure to meet the different

requirements of the 1960 Act nearly trebled after the first year of operation
from $36 thousand in Fiscal Year 1971 to $103 thousand in Fiscal '72. That
figure again more than doubled in Fiscal 1973 to $236 thousand. It seems that,
as a general observation, they are having increasing difficulty complying with
tile terms of the act. An inquiry is needed into the causes -of the problems.

Tile reporting requirements of the 1969 Act and the extensive (lisrertion
given to the Treasury Departinent to require additional information from
foundations are available to aid in collecting all this Information.

In summary, we are urging that Congress carefully study costs and benefits
of foundations. Congress cannot afford to relax Just because the 1969 Act was
successfully passed. Foundations cannot be expected to reform themselves alone.
They need your help.

Thank you.
Senator HARTI( . All right, that concltules the hearing this morn-

ing until tomorrow morning at 9:30 a.m.
[j.imereupon, at 11:45 o'clock a*,m., the hearing was recessed to

reconvene on Tuesday, May 14, 1974 at 10 a.m.]
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PRIVATE FOUNDATIONS

TUESDAY, MAY 14, 1974

U.S. SENATE,
SuBcoMMITrVE ox FothATIoNs,

COMMITTr OF FINANCE,
WVahington, D.C.

The subcommittee met, pursuant to recess, at 9:45 a.m., in room
2'221, I)irksen Senate Office Building, Hon. Vance Hartke presiding.

Present: Senator Hartke.
Senator HARTK. The committee will come to order.
This is the second day of hearings designed to open a public dis-

cussion of current issues which affect foundations and other tax
exempt organizations. Yesterday, we heard from several witnesses
who expressed a variety of concerns about foundation activity.

As I said in my opening statement yesterday, the ultimate ques-
tion. is just how much the public benefits from the tax exemption
accorded to foundations. Of coure, that is a difficult question to
answer, but it must be answered to the satisfaction of Congress and
the American people.

So our witnesses today will continue this dialog. In future hear-ings, the subcommittee will examine the activity of foundations in
such areas as education, the performing arts, minority problems,
health and mental health, and public television. The subcommittee
also plans to take testimony in the future on specific aspects of the
Internal Revenue Code which affect tax exempt organizations.

The first witness is Hon. I)ewey Raitlett, U.S. Senator from
Oklahoma.

Senator, delighted to have you here and honored by your presence.

STATEMENT OF HON. DEWEY F. BARTLETT, U.S. SENATOR FROM
OKLAHOMA

Senator BAarI.-r, I thank.you; Thank you also very much for the
hearing today.,

Mr. Chairman, I appreciate very much the opportunity to appear
before the Subcommittee on Private Foundations to present my
views concerning the 4 percent excise tax on the income of private
foundations. I appear before the committee because I have intro-
ducold S. 1135, a bill to reduce that tax from 4 to 1 percent of net
investment income.

You, Mr. Chairman, and the other members of the subcommittee,
are of course familiar with the history of section 4940 of the Internal

(83)f
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Revenue Code which imposes the tax that my bill would lower.
However, for purposes of the record, let me review that history
briefly. Prior to passage of the Tax Reform Act of 1969, the invest-
ment income of l'rivate foundations qualifying as exempt organiza-
tions was not~ubject to tax. Many exempt organizations were taxed
on their unrelated business income, but this tax did not apply to
ordinary investment income.

During consideration of the Tax Reform Act by the Committee
on Ways and Means, some members voiced the suggestion that
private foundations ought to bear some of the burden of the general
cost of Government, including providing the funds necessary .for
more vigorous enforcement of the tax laws relating to exempt
organizations. The Committee on "Ways and Means responded to
thews views and imposed a general income tax equal to 71/2 percent
of the investment income of private foundations.

However, the Senate Committee on Finance concluded that it was
}-¢i~propriate to levy a general revenue tax on private foundations

even though it was appropriate to assess private foundations an
audit fee to provide the funds needed by the Internal Revene Serv-
ice for the administration of the Internal Revenue Code provisions
relating to private foundations and other exe.-pt organizations. The
measure recommended by the committee as ultimately passed by the
Senate would have imposed on private foundations an audit fee
measured by a percentage of the fair market value of the invest-

ment assets held by a foundation.
The conference committee on the Tax Reform Act took the middle

ground between these two conflicting philosophical views and section
4940. as enacted into law, provided that an excise tax measured by
net income would be imposed on private foundations. The current
rate of tax, Mr. Chairman, is 4 percent. Experience has shown that
this figure produces revenue which is far in excess of what the
Treasury needs to audit the activities of all exempt organizations, let
alone, what it needs to audit just private foundations.

It is because this tax on foundation income has become a general
revenue producing measure that I introduced S. 1139 to lower the
tax to 1 percent of net investment income, thereby bringing the
amount collected into line with the amount that is needed by the
Treasury to fund its audit activities. It is my understanding that a
tax imposed at the rate oA' 1 percent of net investment income
would produce funds sufficient for this purpose. If this figure is not
correct, I would suggest that Treasury be requested to inform the
subcommittee as to what precise level of tax would produce the
amount that legitimately is needed for compliance activities by the
Internal Revenue Service.

Mr. Chairman, I think it is appropriate to provide for the record
a statement of the reasons why I believe passage of S. 1135 is not
merely desirable but necessary, and is necessar immediately. Init-
ially, I cannot agree in principle with the phiosophy that private
foundations ought to provide part of the general revenue of our
Government. But even putting that point aside, the tax as it cur-
rently operates is not justified. It is essential to recognize that even
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the 4 percent tax currently imposed is not a tax on private founda-tions. The tax is a tax on those operating charitable and educational
organizations which depend upon private foundations for support.

Tlhat this is so may be demonstrated easily by reference-to other
provisions of the laws governing foundations. Section 4942 of the
Internal Revenue (lode requires a private foundation to distribute
annually a minimum amount for the active conduct of charitable
activities. This figure to be distributed each year is derived through
the application of rather complicated provisions and it is not neces-
sary to review them in detail at this point. What is critical is a
recognition of the fact that the tax on investment income is sub-
tracted frcm the amount that a private foundation must otherwise
distribute each vear under section 4942. Thus, the incidence of t e tax
on investment income is borne dollar for dollar by the charitable
and educational organizations that otherwise would have received
the moneys that are now being applied to pay the tax.

I find this to be a terribly unfortunate situation. Let me cite but
one of the many.examples from my own State of Oklahoma to.
illustrate the reason for my concern. St. Francis Hospital in Tulsa
is one of the leading hospitals and medical research institutions in
the United States and it has been generously supported from its very
inception by a private foundation located in Tulsa. The fact that
St. Francis has such a substantial level of private support has

labled it to provide the citizens of Tulsa with some of the most
oIphisticated and advanced medical facilities in the world.'In addi-
tion, the medical community resident at St. Francis is of the highest
academic and professional level, and has contributed in great imeas-
ure over the years to the better health of all Americans through
research and other activities. Since 1970, when the 4 percent tax
became effective, hundreds of thousands of dollars have been diverted
from the work of this hospital into the gefieral revenues of the
Utiited States. I feel strongly that this diversion is not justified and
is not in the best interests of citizens, of Oklahoma and the United
States.

Viewed as a general revenue measure, the tax on investment in-
come of private foundations raises an insignificant sun of money for
the Government, but it takes from active charitabI6 pursuits money
that in many cases is critical to the continued existence of many
charities, and might have enabled other charities to make even
greater contributions to society. 'Who can tell what might have been
done with several additional hundreds of thousands of dollars at St.
Francis Hospital in the way of providing new and better medical
facilities, or perhaps even in contributing through research to the
elimination of significant diseases.

One need not look only at hospitals to.understand why I intro-
duced my bill. All around the country many small private colleges
that have contributed greatly to our society are being forced to close
through lack of support. These examples are specific but they are by
no means unique.

Mr. Chairman, I might digress for a moment to point out how
important I thought, particularly when I was Governor of the State
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of Oklahoma, the contribution made by private educational institu-
tions was. Oklahoma doesn't have a high incidence of private col-
leges, and therefore, we appreciate very much the ones that we do
have and certainly their contribution and innovative methods of
education is significant. I think in the extra dollars that would be
forthcoming because of this bill to the private colleges and univer-
sities over the country would be very* sigiiificant to education and to
the value of education in that State supported colleges and univer-
sities because of the innovative aspects of this private education.

I am also reopened. Mr. Chairman, with the fact that the imposi-
tion of a tax on the investment income of private foundations for
the purpose of increasing the general revenues.is a marked departure
from the centuries old tradition in this country of encouraging pri-
vate support of charitable activity. Although the Governnent has
properly undertaken many worthwhile activities in the social and
educational fields, I must say that it is my firm conviction that
private ii'ilanthropy is essential to our country, and that absent
privatee philanthropy many worthwhile institutions 'Will not be able to
unctionand many worthwhile projects will have to be abandoned.
I believe, Mr. Chairman, that the time for action has arrived. Prior

to your scheduling these hearings there have been three congressional
hearings since 1969 concerning private foundations. You, Mr. Chair-
man, held hearings on October I and October 2, 1973. The Commit-
te on Ways and Means and the Subcommittee on Domestic Finance
of the House Committee on Banking and Currency each held hear-
ings in April of 1973. At each hearing a number of witnesses urged
that the tax imposed by section 4942 should at least be reduced to a
level consonant with Internal Revenue Service audit costs. Thus,
Mr. Chairman, it is my opinion that a record of opposition to the
collection of more than is necessary to audit, exempt organizations
has been made in evei-v available forum and legislation is justified,
Indeed, I believe that I am correct in saying that, from, 1969 onj the
Treasury has never favored a tax which would produce revenues
greater than that necessary to fund a vigorous enforcement programrf.

I view S. 1135 as a necessary first step to achieve equity. I should
point out, Mr. Chairman, that all this bill does is to bring the level
of the tax down to the amounts needed by the, Internal Revenue
Service to fund its audit activities of exempt organizations. In a
sense this bill may be viewed as but a necessary and desirable interim
measure. It leaves many questions unanswered that are properly
subject to continuing discussion and debate. For example: I question
whether a tax on foundation income is the best way of collecting an
audit fee. Similarly, many have asked whether private foundations
ought to be taxed even to provide for their own audit activities, and
if they 9ho~ld, whether the amounts collected ought not be earmarked
for this specific purpose. .

These questions and others, Mr. Chairman, while a fit subject of
debate for the future, are not raised by my bill and do not have to
be resolved now. The only purpose of my bill is to return to the
original philosophy that prompted the Senate of the United State.,
to provide what it described as an audit fee or a supervisory fee.
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Mr. Chairman, the Congress in 1969 acted properly and decisively
to eliminate the abuses alleged to exist in the foundation field. Corn-
prehensive statutes now regulate the relationship between a private
foundation and those who donate to it, prevent unreasonable accum-
ulations of income or imprudent investments, assure that funds are
distributed for active charitable purposes, and prevent the granting
of money to individuals for improper purposes. Having done this,
Mr. Chairman, there is no reason further to deplete the funds avail-
able for charities that are in such dire need of support. The audit fee
collected from private'foundations should, at most, be no more than
is sufficient to provide for the supervision of exempt organizations
by the Internal Revenue Service.The work of a charitable organization is the expression of the love
of man for his fellow man-an endeavor of the highest order. The
Federal Government should encourage or even provide incentives for
charitable activities, but not prevent some of these activities by a
revenue tax.

.. C M-hairman, I appreciate the opportunity of appearing before
your subcommittee, and I hope that the subcommittee will see fit to
act favorably on S. 1135.

Senator HArKE,. Thank you, Senator Bartlett. We have had con-
versations about the question of whether or not this tax has been
more than necessary to conduct the audit and the Internal Revenue
Service will be before us to give us detailed information on that and
I am certain that will provide us additional information to make an
intelligent judgment along this line.

I also requested the IRS to provide us with information as to just
what they are'doing in regard to tax exempt'organizations generally
and what type of fee if any would be required, and just what the
cost would be to administer such a program.

So thank you, Senator.
Senator BAnTLEzT. Thank you very much, Mr. Chairman.
Senator HARTKX. Next we have the distinguished president of

Concordia College, St. Paul, Min.. Mr. Harvey Stegemnoeller. for-
merly associated with me and my staff. We were sorry t0 see him leave,
but delighted to seb him in this position in the very fine private
institution of Concordia College.

STATEMENT OF HARVEY STEGEMOZLLER, PRESIDENT, CONCORDIA
COLLEGE, ST. PAUL, MIWN.

AMr.- SThoexOELLER. Mr. Chairman, I assume that I am not to read
my statement this morningI
- Senator HARTKE. You can proceed in any way you want to. I give

y ou carte blanche authority.
Mr. STwOMO0VL1X.a. Well, I would summarize the three principal

points Qf my statement. The first is the importance of foundations
to private education in Minnesota including Concordia Colleg.

The second is to speak of the benefits of the Tax Reform Act of
1969 as they relate to foundations und private education. Certainly,
I want to have some comments about bow things might even be
better if private education at Concordia College got greater benefits.
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I start out with a couple of assumptions. I would Iikq to think that
we mutually share these assumptions, Senator. The first being that
we are a' pluralistic society and that the great variety and diversity
of institutions and the great variety and diversity of value systems,
and the great variety and diversity of approaches to meeting our
value system needs are good for what we call the quality of Amer-
ican life.

The alternative is something monolithic, whether it is monolithic
government system or monolithic education system or whatever, but
a monolithic system. I believe it is not good for the quality of
American life.

Now, the importance of foundations to private institutions in
Minnesota is quite significant. Thirteen percent of all of the gifts to
Minnesota private colleges come from foundations. Now that is of
our operating budget. That is, you know, the thing that keeps us
going one day at a time and one semester at a time. But of our
overall total gifts to private education for all purposes, the founda-
tions provide 28 percent of the total dollar to private education in
Minnesota.

Now, I don't'know how to say that any other way, Senator. It is
just that simple--more than one-fourth of the dollars that come to
private education in Minnesota come from foundations, and I would
guess that possibly one-fourth of the private colleges in Minnesota
wouldn't stay in business without that, 28 percent.

Now the Tax Reform Act of 1969 I think has been very helpful. I
could give you a list of about 10 or 11 items that I think have been
positive contributions from the Tax Act of 1969. The most immediate
one is that it has brought about a greater payout, That payout has
increased from $14.9 million to $18.4 million and that has gone into
the various philanthropic endeavors of Minnesota. I

Some people would question whether or not it is a good and
healthy thing that this greater payout was $2.5 million above founda-
tion earnings. I think we won't have a major debate about whether
or not foundations should have a terminus: should all foundations
automatically pass out of mman existence, go out of business in a
few years? I think I could argue both sides of that if I prepared
myself philosophically for it, but I won't.

I think the improvements of the 1969 Tax Act'come most clearly
in just finding out who they are. In other words, nobody knew who
the foundations were. You don't 'know whether you had 200 or 2,000
in the State of Minnesota or in the Nation. Nobody knew who they
were, what they were doing, how to get in touch with them. And at
least this flushed them all out. They had to file reports as to who
they were, where they were, and what they were doing.

Now they also have to have some kind of -staff, individually or
through pooled efforts. -In the past you might have some uninformed-
type dowager who was in control of the family foundation. She
didn't have any procedures and she didn't know how to go about it.
And if you didn't have some semi-spiritual communication with her,
i will call it, there was no way to work with her. I know that from
my own personal experience
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Now just having to come up with some staff that knows what their
foundation is and what they are supposed to be doing and what the
procedures are for making the foundation function, that has been. a
tremendous contribution to the Tax Act of 1969.

Now the open and full disclosure of foundation practices and
policies, that is also an advantage that has come about. Improve-
ment is still necessary there for the less experienced.

I think I will just move on to the third thing, and that is, they
could be better. I think we just hutve a beginning in the tax act in
terms of requiring clarification of objectives. I think the foundation,
to have the tax advantages which it has, should have very, very clear
objectives of how" it proposes to meet the public interest. I noticed
in your statement yesterday, and it is also in my statement at the
last page of my statement, we both use the term elitismsm" Elitism
I think has been a mark of many foundations in the past. One group
of insiders being very friendly and cozy with another group of
insiders without having any obligation to spell out objectives, pur-
pose8. and results in terms of public interest. So the healthy getting
fat and the lean getting weaker and the rich getting richer and the
poor getting poorer resulted.

I think we could document all kinds of perversions like that over
the past years, but these are much less since 1969. ."

Finally, 1 would like to simply encourage any review or reform to
be somewhat cautious because I think this is a fairly productive
goose, and I would hate to see the goose defeathered and made
unhealthy and finally strangled and the golden eggs for philan-
thropic activities and private education cease to be laid. So I would
encourage some caution about moving very rapidly from the Tax Act
of 1969 until we have a little better evidence of what the outcome
will be..

Senator HARTKE. Thank you, Dr. Stegemoeller. Let me ask you
this. Do you have any idea how much-first, you have approxi-
mately 500 foundations estimated, right? Is much of that money
leaving Minnesota?

Dr. STEOEMOEJ.LER. Yes, I can give you that specifically. We have
a good balance of payments in Minnesota. We send out $6.5 million
and we bring in $7.3 million. So I would say Minnesota' foundation
activity has a good balance of payments.

We bring in from non-Minnesota foundations more than we send
out by that much.

Senator HARTKE. How much cooperation has there been between
the various foundations to coordinate their activities to prevent over-
lapping and also to provide for some type of cooperation in their
projects?

Dr. S wxi rwn. Well, I would say that is another advantage of
the 1969 act. That is something that has just been coming to the
surface where the foundations have started to talk to one anotlir
about what they. are trying-to do. I would refer you to the National
Council and the Minnesota Council. And this is from my experience
in Minnesota, but it came about the time we were taking the Tax
Act of 1969 seriously. At first I sensed some kind of defensiveness&
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I think in yesterday's statements you were concerned about founda-
tions thinking only in terms of their own survival rather than what
they could accom plish. And I think I detected some defensiveness at
first, but we now have a number of cooperative efforts going.

I met with some foundation) directors not too long ago to really
discuss our mutual concerns. So I think the cooperation level has
bveen greatly improved through the Tax Act of 1969.

- Pnator ftARTKE. How much conversation do you receive from the
ltople who art) administering these funds and complaining about
law as being inhibiting rather than contributing factor? )o you
ieeive much of that?

)r. Soiot:ox.n. Well, the major foundations, the largest ones.
11d I think of the 10 largest in Minnesota, front those I have heard

a0 ost no negative comments. I think the negative comments I have
beard were some of the smaller kinds of private family foundations
that eant quite know how to cpe with it. There was only a small
amount of money in the foundation, for instance, to meet the criteria
of the'1969 act, and so the 1969 act would to all intents and purposes

tit them out of business. So some of them did go out of business.
I have to say that Concordia benefited from a couple of those. They
d(,vided to just quit so they dis )nsed their moneys and quit.

Senator ]IArKiF. Would it be better if you had some type of State
administration of the foundations rather than having the Internal
Revenue Service do it on a national basis in order to accommodate
the pecumliar regional concepts and ideas and problems?

l)r. ST4MwMoEmxw, Well, I guess I would think so if you had some
way of providing a public interest board of monitors or board of
aulitors or whatever. I guess I would think that could happen better,
and at much less cost.

May I ask this (uestion-and I don't know whether they would
appreciate my trying to answer it here-but I would like'to hear
Mr. Alexander's testimony because I ask the question: What has
this auditing-monitoring amounted to that is constructive and help-
fill? $786,{00 in fees takes a lot. away from programs and projects
in Minnesota.

Senator H-ARTKE. And we will ask him that when lie comes.
)r. STPmaroi.m. I aske4 that and the answers I got were, well,

we are not too sure. or, as far as we know, nothing, but maybe IRS
thinks so,

And yoi know, some have been audited two, three, four times and
some haven't ever heard of the IRS.'

Senator HArrK. W~ell, we will find out about that. One of the
difficulties we have had is we intended to have Mr. Alexander first
but due to a conflict in scheduling here, we had to rearrange his
schedule and we had to bring some of the other witnesses in first.

Has there been any increase in the amount given I You have indi-
cated here in the last few years the dollars have gone up. Do you
believe the. increase in contributions is due to the auditing of the
foundations, or maybe has it been due to tho fact that stdck markets
have been in the doldrums, and the, investment in that field is less
desirableI

6
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)r. Sm *:Jb 1EI.iaFn. You see, in 1971-72-we speak of academic
fiscal years-there was a decrease in it because of the market.' Now
I am a little bit afraid of 1974-75 as to what actual dollars might be
I ,cause of the portfolio situation. '

I think the increased payout has not been because of auditing. It
has been because of the mandatory 6 pertenl. payout. The $750,000
for audit cut the payout.

Senator HAwRTI:. You think it has been because they had to pay
out mandatorially, otherwise they would not have done so?

Well, you said some of the Minnesota foundations have ceased
to operate. Now, do you have any idea what the number is of that I

l)r. S,:TMOMLE:. I don't. Tihat is one of the mysteries. We don't
have any idea. I know of some instances. •

,'-;nator JIARTIF. You have indicated that the amount of contribu-
tions whi'h are received by the foundations in Minnesota provide for
a favorable balance in favor of Minnesota. I)o you find in this type
of concept subsidies for certain activities, and without any comment
upon whether they are meritorious or not. do you find in this type of
situation it is a fact that the geographical location of many ot these
foundations is centered in certain areas, and is that a factor which
could make formal distribution of tax funds difficult?

1i'. SrEO ELL ER. Well, if I understand your questions, I think
Minnesota would have to say it looks pretty healthy-

Senator IIArrKE. In other words, I wonder what it is, for example,in Montana?
1)h. STEO:MOE:LLER. Well, I ant not sure, but I know that Montana

gets a good bit of the Minnesota foundation money because they are.
included'in the specific geographical concern of some of our largest
foundations.

Senator IIAtrrF. i'm not really spelling out Montana as a State
which I am particularly concerned about. I only pointed it. out as
an example and since our majority leader lives there.'

Dr. ST:o MO.I4.L.E. I would assume that they would have a very
favorable balance because I don't know of a great amount of founda-
tion activity in Montana, but I do know of some generous awards
that have gone there. And I should add that Concordia College
received a $6-5,M) grant from a Montana foundation.

Senator HAWrKFE. In the field of contributions now though, how do
you really see anybody determining the basic objectives in the light
of what goes on as long as you haveI the success of the program deter-
mined simply on the question of whether or not you give the money
away?In other words, you see,_the only failure I can see of a foundation
is not the failure of the' foundation generally speakifig as far as
malfeasance--well, not malfeasance, but I mean in the ifeld of mal-
feasance-the only failure is the simple fact that they run out of
money and don't give any money, which is not a very serious failure.
It is not like a business failure.

Now ho do you judge whether or not they are making their social
contribution; whether or not they are meeting their social contribu-



72

tion V)o you determine it simply on the basis of the fact that they
gave Concordia College 28 percent of their budget, for instance?

DIr. STEO UMOELLER.. Whatever they give to Concordia, I fool con-
fident that is a good investment.

But to your question, I just feel about the Minnesota foundations,
I just fel very comfortable and very positive. And Concordia does
not get a lot of foundation money. My predecessor didn't know that
world or didn't care about it or something; but I do, and I hope to
change that record some. Minnesota colleges are basically excellent
and the foundations have helped to bring about or to sustain the
excellence.
. But ap)art from private education, there are some really outstand-
ing projects going on. I can think of one dealing- with the whole
question of alcoholism and that is probably one of the finest pro-
grams in t'he UTnited States; and that is in Minnesota and run through
a family foundation. Now whether the family had a problem genera-
tions ago, I don't know, but they dedicated the family's resources to
this problem. It is just a tremendous program.

Senator HARTK,. Well, in the field of academic donations though,
how do you break down this apparent conflict that exists at the
present time where you have what amounts to practically feuding
between some of the adacemic communities as to how they are really
going to use funds and what. the overall program is when you just
have no definition of academic studies in the United Statest

I mean, isn't it true that most curriculums in schools are judged
simply on the accreditation, you know, whether thie have the
required number of professors, and from there on it is a matter of
happenstance? Now Idon't want you to be too'critical of the institu-
tions, but would you care to answer?

Dr. STEOEMOELLER. Well, there are two sides of that coin. We'll
take the bad side first.

One of the problems with both Government projects and founda-
tion projects, with granting agencies, is that they look to things to
be innovative and distinctive and unusual and they launch these
things and they get you committed. So you get this grant for 2 years
,or 3 years and ,ou have created this thing, whether it be a program,
project, or what, and then you are stuck with it without funds to
sustain it. How do you dismantle it? Alid this is something that
schools have had a lot of-trouble with. I have an excellent program
for minority teacher education at Concordia, but now it is difficult
to sustain.

On the other side of the coin, the good side, is that innovation,
experimentation, is necessary, but I think that also should be related
to the objectives of the institution. And here is where Minnesota
foundations I think are really taking a look: How can we get long-
term values for the institutions rather than immediate or 2-year
values

So to say that here is some money and we hope it turns out okay
this year, and so you just spend it the same old way, and if you were
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doing oad job, it stays bad, that, Senator, is not what we had in'mind.

One of the foundations has been working purely in terms of what
they call "long-term." They think & to 10 years is the shortest of
that long-tern; 10 years or more of value to that institution in
order toliel ) make the institution a stronger institution.

Senator HARTKx. In your statement you make the statement that
it is important to note that 61 percent of the foundation dollars were
for current operations.

Now do you mean tht the foundation moneys went for current
operations of the educational institutions?

Dr. STEGEMOELI.ER. Yes'
Senator HARTKE. IS that a legitimate expenditure of foundation

funds?
Dr. ST(EGIE AiF:n. Well, when I say "current"-
Senator HARTKE. What I am talking about really is the general

operating expenses.
I)r. STFOIMOEIJLER. Well, as opposed to capital?
Senator HARrKE. That is right.
l)r. ST stom.tO.EFn:. As opposed to buildings, and, for instance,

building a wing on the art center?
Senator IitRKE. Well, I am not specifically speaking about this.

I was talking about the general kin of operating expenses as dis-
tinguished from programmatic expevscs.

Dr. S OEMOELaER. When I say "current operating" I would in.-
clude any new program or-

Senator HARTKE. Well, let me give you an example of what I have
in mind. There is a small institution down in southern Indiana
where I come from which presents a social problem similar to much
of the 11nited States, whether they know it or not. Very simply the
population of southern Indiana is decreasing. Now, as far as the
State population is concerned, it is anticipated that it will actually
decrease. It is anticipated that the total population will decrease in
the decimal census of 1980 for the first time in history.

Now that is not unique for some States. Many States have had a
decrease in population. I think North )akota and South Dakota and
Iowa, all three, have had a decrease in population. Many of the
western States also have had actually numerical decreases in

,_population.
owthere is a smalL school called Oakland City College, which

has had a very difficult time it, keeping accredited amongst every-
thing else., Yet, in that part of southern Indiana it provides prac-
tically, and has for a long time, practically the only avenue for some
of those people to obtain a higher education. Now they really don't
need money to go ahead, and have a cancer research laboratory or
have a study oLwhether or not the gull wasp is going to take over
the United States or not. And incidentally, that is an old Kinsey
project in case you didn't know. I would state here parenthetically
Dr. Kinsey of sex fame originally had the theory that the gull wasp
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would have an increase in population and would become the domi-
nai t factor in all of society and conquer the world, and they had the
mentality to do so. Well, thank goodness we got over that kick.

But anyway, Oakland College just needs money to pay professors,
and secretaries, and to go ahead and get new desks and pay for the
repairs for the locker room door and so on.

Now is this a legitimate expense of foundation money?
)r. STEO lmO XrtEn. I think so.

Senator HARTKE. And I do too. I didn't want to leave the impres-
sion that I didn't think so. I think if we eould see that they con-
tinue, it might be better than giving Harvard and Yale all of this
exl)ertise so that they can't even find time for their graduate students
to teach any more.

I)r. STE.MOELL:n. I guess so. I can see a way of distinguishing
between corporate support of education and foundation support. I
think a lot of private research projects, whether it is dealing with
petrochemical, or medical, or cancer, or pharmaceutical, or what-have-
you type of thing, I think that maybe the corporate support could
go for these short duration special projects. And foundation support
as I see it should give long-term strength to the institutions in the
country.

Senator! HARTKN. Yes. Well, all right. Thank you, Dr. Stege-
moeller. We have been delighted to see you again. We appreciate
your coming here

I also appreciate the seminar you gave us last night on the
practical aspects of political life and college activities.

Dr. STO:EMOE'LlER. Thank you
[The prepared statement of Harvey Stegemoeller follows:]

STATEMENT OF HARVEY STEOEMOELLER, PRESIDENT OF CONCORIA COLLIE,
S'. PAUL, MINN.

I have had the opportunity to review the hearings before this Committee
last October and have noted your definition of your task as the examination
of the extent to which such private philanthropy as is represented by the
foundations of this country "can and should be encouraged so that important
human needs can continue to be met." You also indicted your desire to assess
the effect of the Tax Reform Act of 1909, specifically with respect to the

.remedying of abuses that may have existed and the maximizing of public'
benefits derived from the tax benefits which foundations enjoy.

My own response to the questions implicit in your Committee's assignment
is that the kind of private philanthropy represented by foundations is Indeed-
important and ought to be encouraged, and that the human needs to be met
are so many and so vast that everything possible should be done to maximize
the public benefits whcih can be derived from them.

The vantage point from which I view the operation of foundations is as
the Preakdtnt of a small mid-western college, private and church-related.

According to figures submitted to your Committee by Dr. Goheen on the
geographical distribution of grants, one of the under-privileged areas was
the West North-Central region, which has 8% of the population and received
4% of the grants. Minnesota is part of that region and-we would obviously be
happy to have that situation improved. Nonetheless, Minnesota is fortunate
In having something over 500 foundations, 10 of which have combined assets
of nearly $500 million. Minnesota also has twenty or more private colleges.
The comments which I will make will reflect the experience of these colleges
Wvith foundations in general, and Minnesota foundations In particular.

I will address myself to the following questions:
1. To what extent are the private colleges dependent on foundation grants?
2. What effect has the Tax Reform Act of 1969 had on the availability of

such foundation grants?
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3. In what ways could foundations be more helpful In meeting tie needs of
such institutions as I represent?

I. THE DEPENDENCE OF PRIVATE COLLEOES ON PHILANTIIUROPY IN GENERAL
AND FOUNDATIONS IN PARTICULAR.

For the last fiscal year (1972-78) 13% of the operating budgets of the 17
colleges which are members of the Minnesota Private College Council came
from gifts ($13 million out of $100 million). This was a slightly larger per-
centage than was the case in 1971-72 when 12.3% of the budgets were covered
by gifts and slightly less than in 1969-70 when the figures was 14%. The

,4; dollar figure in the most recent year, however, was nearly two million more
than in either of the earlier years,

A more detailed report covering 15 of the 17 colleges shows that founda-
tions are the largest single source of gifts, providing $4,768,404 out of a
total of $17,023,101, received from all sources for all purposes. This repre-
sents 28% of the total gifts received. Of that total $2,923,073 (61%) was for
current operations and $1,845,331 (39%) was for capital purposes. Sources
of support In the order of dollar amdunts received and the respective per-
centages were as follows:

Amount Percent

Foundations ............................................................ $4,768,404 28
Nonslumni Individuals .................................. ...... 3,861,133 23
Alumni ................................................................ 2,974,575 - 17
Religious denominations ....................................... 2,799,377 16
Business corporations ..................................... 1,820.384 11
Other ................................................................ 799,28 5

National reports (CFAE) indicate that Just under 26% of the total giving
to higher education comes from foundations. It would appear therefore that
Minnesota's private colleges with 28% of their gift income coining from foun-
(lations have special reason to be grateful for the measure of support they
have received. It is, of course, also possible that the total gifts received
from all sources has been smaller than in many other parts of the country
and hence fountlation givink constitutes a larger percentage though it may
not constitute a larger amount.

Statistics do not tell the whole story, or even the most important part of
It. I would like to Indicate by a few illustrations some concrete ways in
which they have helped private colleges address specific needs.

(a) Minnesota has a rather large Indian population with very few Indian
students entering college. A foundation grant enabled the colleges to set up
an office, engage an Indian Education coordinator to supervise a program of
recruitment of Indian stud-enr and the development of supportive programs at
the colleges at which the Indians enrolled. The number of Indian students has
grown from less than fifty to nearly one hundred and fifty in three years and
the number of Indian staff members at these colleges has increased from three
to fourteen. Indians predominate in the committee which make the grants to
Institutions as well as in the committee which gives general supervision to
the program. About one third of a million dollars has been invested in tills
program.

(b) Minnesota has an extensive public two-year college system which now
enrolls a large number of high school graduates. Because of certain limitations
In tile state scholarship and grant program, very few of these students were
transferring to the private four-year colleges when they completed their
two-year program. A foundation developed a program of grants for such stu-
dents who might want to transfer to private colleges and funded it with
one and a quarter million dollars to be used over a fodr-year period. The first
year of operation found a 31% Increase in Junior college transfers and the
second year which is Just now coming to a close saw a further increase of
12%. It is expected tht more adequate funding of state and federal student aid
programs may make it unnecessary to continue the program beyond that
Initial period, or may allow it to continue at a lower level of funding.

(c) A sizeable grant to .five metropolitan colleges has enabled them to'
develop cooperative prograt~s In a number of areas, to provide full student
exchange options between these Institutions including bus transportation, and
has enabled the institutions to effect economies by Joint use of staff and

8-86--74---6
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facilities. While this might have been economically desirable, apart from any
foundation grant, it is highly improbable that it would have happened without
the catalytic Influence of such a grant.

The above are illustrative only and could be extended greatly.

I. TIlE EFFECT! OF THE TAX REFORM ACT OF 1969 ON THE AVAILABILITY OF
FOUNDATION SUPPORT FOR MINNESOTA'S PRIVATE COLLEGES.

Foundation support of these colleges has increased significantly since the
1969 Act was put Into effect. The total volume of such grants for all purposes
in the, past thre years has been as follows: 1970-71, $4,070,399; 1971-72, $3,-
409,049; 1072-73, $4,768,404.

While there have been some increases in the assets of local foundations due
to estate settlement, there appears to be general agreement among foundation
representatives as well as among the beneficiaries of foundation grants that
the 1969 Act has encouraged the volume of such grants. It has also formalized
the operation of some foundations enabling more orderly and effective process-
ing of grants. Larger foundations have increased their staff and some of the
smaller foundation have made arrangements for management which allowed
them to get the benefit of others experienced in foundation programs. Fewer
foundations operate "out of their back pocket." They have an address and
staff who can be reached and who can provide guidance and counsel. A
foundation which has a long-time record of generous support for a wide
range of health nd educational projects acknowledges that it was encouraged
to develop a specific "Independent Colleg4 Program" because it was -put into
the position of needing to dispense additional funds as a result of the 1969
Act. Under that program it has now dispensed $2,243,274 to sixty-nine colleges
in a half dozen states.

Ten Minnesota foundations having a total of $457.8 million in assets had
earnings in 1972 of $14,920,000 and paid out in grant $18,438,000, which is
$3,518,000 above their earnings. I presume that the excess pay-out over earnings
was influenced to some degree at least by 1969 Act requirements. They also
paid a federal tax of $786,000. We could call to your attention, as others
have done, that this amount was not available for distribution in grants, but
your rejoinder could well be that this is offset several times over by the $3.5
million additional pay-out over earnings. Whether this additional pay-out Is
a threat to the long term stability of the foundations is a question to which
I could not respond and which undoubtedly depends on a variety of factors,
including the general economic picture.

We do not have data on the number of foundations in Minnesota which
may have closed out their operations because they found it burdensome to
comply with the 1969 requirements. We believe that this has been the case in
some specific Instance,;. Neither do we have a way of measuring the deterrent
to the establishment of new foundations. If evidence develops that Individuals
are reluctant to establish general welfare foundations at a modest level we
believe that institutions such as ours will suffer in the future.

III. iiOW FOUNDATIONS COULD BE MORE HELPFUL

Foundations could be more helpful if there were more of them, If they
could give away more money, and if they Included institutions like mine
more often.

From what I know about private colleges and from what I see around me
I can find no reason to believe that the problems of the private sector are
likely to diminish in the future. Given the rate of inflation our costs are not
going to decrease even when enrollments drop. The unmet need in financial
aid for students rpay diminish but It will not dsappear. The demands on
public funds make t even more difficult for private colleges to get more
than the most modest supplementary aid from federal and state governments.
Although in Minnesota the private sector has maintained a modest level of
growth in recent years and for the most part has been able to live wthin its
available income, it has a very fragile stability. The sharp increase in fuel
oil costs may very well have shifted a number of our institutions from the
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black to the red; a modest drop in enrollment can do the same. It is extremely
important that none of the sources of support be weakened or discouraged.

Foundatons have many different Interests and this helps to safeguard the
variety and diversity which characterizes American higher education, as well
as other aspects of our culture. It would be most unfortunate if only a few
large and powerful foundations were to dominate the philanthropic field, They
tend inevitably to specialize in designated areas, since they cannot be all
things to all men, and thus eliminate other valid and worthwhile concerns.
Many foundations of diverse character, representing the interests of many
different types of founders and donors and administered by persons of
various interets, is the best safeguard against uniformity and standardization.

o. It may also be the best assurance that relatively modest institutions with
worthwhile goals will receive foundation support.

To the extent that provisions of the 1960 Act discouraged the creation of
foundations we believe it should be looked at carefully to ee whether this
cannot be corrected.

We would find it helpful If foundation interests were more easily identified.
This need is being met to some extent by the information made available
through The Foundation Center.

We believe that foundations will need to focus more of their resources
on general support of the basic educational programs. There was a tendency
ni the past to fund only the innovative and the distinctive, which sometimes
turned out to be peripheral to the central purpose of the institution. There
has been a wholesome shift in the last few years toward assisting colleges to
improve their central and essential programs, such as teaching, admissions,
matching alumni giving, and providing student aid. Foundations are showing
a wholesome concern for the institution which sponsors the project, making
sure that at the end of the grant period the institution will not have Jeopardized
its general program.

May I say, finally, that our concern for the welfare of foundations is only
a part of a larger concern for the role of the private sector in American
life. We share the opinion expressed by Mr. Alan Pifer, President of the
Carnegie Foundation, before this subcommittee last October when he said, "The
day has come when Government must encourage charity in every way it can,
if the American system is to continue to embrace the traditional and well-
proven concept of private inif!ative for the public good." Nothing is more
characteristically American than the public-private sponsorship of programs
and institutions designed to meet our common needs. Every individual con-
tributes to that partnership and draws something from it. While we ought
not deprive public agencies and institutions of the support which they need
and which is largely provided from public tax funds, we ought not either
deprive private agencies and institutions of the-. capacity or the will to pro-
vide for some part of the needs of our society. Therefore, I would urge the
Subcommittee to exercise caution in its recommendations so that any changes
made in the laws governing charitable gifts, including gifts that come from
foundations, may result in the maximum benefit for all.

SUMMARY

Private colleges in Minnesota are very much dependent on foundation dol-
lars, such dollars accounting for 28% of total gifts received. It is important
to note that 61% of the foundation dollars were for current operations.

The Tax Reform Act of 1969 has been helpful to private colleges. The pay-
out has been greater. But beyond pay-out, there are other benefits. We know
who they are since they must file annual reports and these reports ar avail-
able. Their record of interests and awards clarify possibilities and probabilities.
Staffing and procedures are now necesary and make for rational contacts,
proposals and follow-through.

Additional benefits for private colleges (and other. beneficiaries) could be
achieved through even more extensive reporting of objectives, criteria, awards
and results. Elitism, the healthy getting fat and the lean getting weaker, the
rich getting richer and the poor getting poorer, and other possible perversions
of public interest, are less a threat now than before the 1969 Act Firm en-
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courngement to long.terin values in the public interest should be continued in
the guidance of these vehicles called foundations.

Senator IJARTKPE. Our next witness is Karl R. Rcs, president,
the Myron Stratton ]home.

Senator Dominick, delighted to have you. Are you going to testify
or introduce somebody?

STATEMENT OF HON. PETER H. DOMINICK, A U.S. SENATOR FROM
THE STATE OF CO ORADO

Senator I)oMINIK. Good morning, and I appreciate your courtesy
in letting me appear. I want to introduce today a very good friend,
Mr. Karl Ross, who is president of the Myron Stratton Home in
Colorado Springs, Colo.

Karl for the past several years has been spearheading an effort to
correct what appears to be a burdensome effect of the Tax Reform
Act of 1969, namly, the treatment of the Stratton Home and other
type homes across the country as private foundations, thereby
including them under certain provisions of the act, which really'
threatens the very existence of those homes.

Now I have been working with Karl in an effort to come u) with
legislation, Which would mitigate this problem and be acceptable to
the Senate Finance Committee and the Treasury )epartment. I
introduced S. 3312 on April 4 of this year with the bipartisan sup-
port of eight co-slonsors, including Senator Bentsen of the Finance
Committee, and I am sorry he isn't here today, to alleviate the
situation, but the Treasury Department raised objections to certain
provisions of that bill.

Through Karl's efforts these objections have been eliminated and
the amended version of S. 3312, which I introduced as S. 3460, on
May 9, does meet with the approval of the Treasury people, and
I am hopeful it will be proved acceptable to the members of this
subcommittee.

I know that Karl intefids to explain the effects of the Tax Reform
Act of 1969 on the Stratton Home and similar homes across the
country, and I hope you will give favorable consideration to S. 3460
or similar legislation to remedy this problem.

Mr. Ross is here and I am sure he will go into this at detail, and
I appreciate very much your courtesy in letting me appear and
introduce him.

Senator HARTKE. Thank you. You have an excellent Senator here,
Mr. Ross, who always goes out and does the best he can for his
constituency. But his voice oit the floor of the Senate is one of the
more prominent ones, and we always appreciate his coming forward.

STATEMENT OF KARL R. ROSS, PRESIDENT, THE MYRON STRATTON
HOME; ACCOMPANIED BY GEORGE HELM, COUNSEL

Mi'. Ross. Mr. Chairman, as Senator' Dominick has advised you,
I am president and a trustee of the Myron Stratton Home in Colo-
rado Springs, Colo. I would like to introduce also George Kelm Of
the firm of Hopkins, Sutter, Owen, Mulroy & Davis, in Chicago.
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Senator IIARTKE. Will you pull that microphone closer to youf It
won't bite you and it will make it possible to hear you. I mean, it
hasn't bitten anyone yet.

Mr. Ross. As the Senator has advised you. I am here today to
discuss with you a problem that has occurred under the Tax Reform
Act and is what we feel an unintended application of that act to
Iomes similar to the Myron Stratton Home. I would like, if I may,
to give you a little bit of the history of the Home and I find that

S this history is not unique. Many of the other homes that are affected
by the Tax Reform Act, which are listed on the statement, which has
been filed with the subcommittee, have similar histories.

The Home is a foundation under the direction of the will of
Winfield Scott Stratton, who was an early (lay gold miner in Colo-
rado. He was a bachelor and wished to benefit needy people in the
immediate area and throughout the State of Colorado.

Under the terms of his will, he left his residuary estate to three
trustees and directed them to construct a home. He first instructed
them to organize a charitable corporation and then to construct a
home costing not less than $1 million for the purpose of taking care
of people w~ho because of age, youth, sickness, or other infirmity,
were unable to earn a livelihood and were without other means of
NlJ)port.

Tie original trustees did build a home. It is located on a 110-acre
camipius. There, are 26 cottages for the housing of the elderly and
four large dormitories for the children.

We operate at a capacity of 168 people; 100 elderly people and
68 children.

The balance of the endowment coining out of the residuary estate
was invested and the income therefrom has been used to operate
and wianage the home since its inception in 190)., During that period
of time no solicitation has ever been made for funds from aly party.
No Government assistance of any pmture, either Federal or other-
wise has ever been asked for or received by the home. In other words,
we aro ruiming this home solely through the income that has been'
generated by the endowment.

Now under the Tax Reform Act of 1969 we found ourselves in the
same category as a private grant making foundation. We are subject
to the 4-percent excise tax and also subject to the mandatory payout
requirements under section 494'2.

In our investigation of the problem we found that most homes inthis field are completely exempt from the provisions of th-act
mainly because of church sponsorship, or in many instances, through
public support. And interestingly enough, that public support often-
times, particularly in the case of homes for the elderly, is generated
by virtue of medicare-medicaid payments and other welfare pay-
ments from the various States.

Those homes are therefore completely exempt from provisions of
the act under the 170 sections. Now, of course, we do not like the
payment of the 4-percent excise tax. In the last 4 years this has
amounted to over $100,000. But the section 4942 requirements are
probably the most serious as applied to us and as applied to other
iomes like us. It requires a mandatory payout of a certain percentage
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of the endoment each year. It bears no relation whatsoever to the
amount of care we give or the amount of care that is required in the
operation of the home. Basically the standard by which the amount
of the endowment is paid out in bach year is the caring for these
168 people and the constant battle to meet the inflationary spiral;
the increased cost of that care, in other words.

A further problem is that the mandatory payout requirement fluc-
tuates. As you well know, it is determined by the Secretary of thetreasury depending upon various factors in theconomy. In any one
year if the payout requirement is increased, it is almost impossible
to expand your services in that one particular year to use up the
required payout and the next year if the economy changes, I can
assure you Senator, you cannot retract services that had once been
expanded.

Trhe third problem is the payout provision in essence requires an
investment in high yielding, low growth securities. The only way
homes of our nature can survive and continue to live off their endow-
ment is if a portion of that ei)dowment is invested in low-income
producing growth securities to combat the continuing inflationary
spiral.

So for those three reasons, Senator, section 4942 is a very difficult
and burdensome problem to the homes, and actually threatens their
very existence in the future.

We originally discussed this matter with Senator Allott several
years ago and he made a very thorough investigation of other homes
that might be affected by this same problem. Attached to my state-
ment you will find a list of those homes. There are 25 in number. A
very interesting part of it is that the bulk of these homes are over
50 years old and some of them even older than 100 years: They have
been in business all these years and lived on their endowment and
they have done a good job caring for people similar to those that we
care for. They also are faced with the burdensome payment of the
tax and the mandatory payout provisions.

At the last sessiofi of Congress, Senator Allott Introduced a bill
which amended section 170 of the statute. It would add a new provi-
sion under section 170 which would l)rovide that an organization
operating long-term care facilities of a residential nature for the
care, comfort or maintenance of residents consisting of totally dis-
abled, elderly pe.rsons. needy widows, or children, would be exempt
from the provisions of the act.

Now this in and of itself-and this was felt in discussions with
many of the staff members in Washington-left a rather large loop-
hole in the act because it is conveivable that someone could buy an
old house and install two elderly ladies and live under the guise of a
long-term care facility,-while in essence really being a grant-making
foundation.

,As a result, a 3-percent test was put into the definition to make
_certain that a substantial commitment of the assets of the foundation

would be committed to this Program. So the further definition is that
you not only have to provide long-term residential care for these
different categories of people, but you must spend at least 3 percent
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of your net investment or your endowment each year in the operation

of the facility.
The bill was reintroduced in this session on the House side, and

is House bill 2259. Senator Dominick sponsored the introduction of

Senate bill 3312 with the various cosponsors.
The Treasury Department objected to the bill as written because

of the fact that it left those organizations outside of the sanctions

provided under section 4941 and section 4943, section 4944, and

section 4945.
As a result, the new bill, 3460 and its companion bill in the House,

which is 14407, has amended section 4942 to exempt organizations of

this nature from its application, and has also provided under section
4940 that such organizations so exempted under 4942 are also

exempted from the 4-percent excise tax. It leaves these organizations
subject to the other section 4940 area sanctions that I have men-

tioned previously.
Concurrently through all of these proeedings over the last 2 or

3 ears, the American Association of Homes for the Aging has taken
aln interest in the problem. They filed a statement in the hearings

in the Ways and Means Committee on the bill a year ago and I

understand they have supplied this subcommittee ,with a written

statement for the hearings here today. AAHA, as they commonly
call- ttemsolves, is an organization consisting solely of section 501

(c) (3) organizations. They are all devoted to the care of the elderly.

There are about 1.300 members in it. The bulk of the members of

AAHA are church supported and are therefore exempt, however,
AAHA was very helpful in determining amongst their members, the
ones that might be affected by this act and therefore are urging you
to support it in its passage.

In conclusion, I would like to simply state that hopefully the
subcommittee will consider seriously and favorably this legislation
so that the services of these various homes, which these homes have
carried out for many, many years, can continue uninterruptedly in
the future.

Senator HAIITK. Senator Bartlett testified that he was interested
in reducing the excise tax from 4 percent to 1 percent. 'Vould that,
in substance, correct part of the Aifflculty in your opinion I

Mr. Ros. Well certainly 1 percent-is a ies er figure tlhan 4 per-
cent. The point I feel, Senator, that I am trying to make is this. T1h'

act itself was designed primarily, and I think very rightfully so, to
make sure the grant. making foundations finally got to work and
dispensed charity for a change and put in the 4-percent excise tax

as the measure by which-well, actually not the measure, as the
method by which the Government could get enough money to police
them and see that they did it.

If you consider a home of our nature though, and all of the legis-
latior, toward care for the aged and for children, it seems to. me a
little incongruous to turn around and say on a functional basis you
should be charged. to be policed, but then on the other side of the
coin you appropriate millions of dollars during every session of
Congress in the furtherance of care for- the elderly.
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Senator DOmuINiCK. Is it not true, Karl, that the excise tax is one
part of the problem , but an additional problem is the degree of
capital that you have to expend each year ?

Mr. Ross. Yes, section 4942 is probably the more serious problem
than the tax, although I will say this, Senator, that some of the
correspondence I saw from some of these other homes show the pay-
ment of the tax is really causing them difficulties. They are sayingg
to cut back their services because of the payments.

Senator HARTK. YOU know, I hear what you sa.. The point of my
questioning is this, and I mean without passing judgment, but the
4 percent is an audit tax for'the purpose of auditing ie foundations.

Mr. Ross. Right.
Senator HARTKE. Now the amount of that audit expense, of course,

if it is going to be strictly for audit purposes, ought to have a direct
relationship to the actual cost of the audit and I quite agree with
that. I mean, I don't think you ought to collect excise taxes simply
from the viewpoint of collecting them under one guise afid then
using them for another. If you want to put an excise tax on and that
is the judgment of the Congress, why that is a different matter.

Mr. Ross. Sure.
Senator HARTKE. But the payout, let me ask you this. Why does

not the payout, as far as you are concerned, satisfy the requirements
simply by-virtue of the fact, that you are making the payout in the
form of services? Are you not allowed to claim those?

Mr. Ross. Oh, yes, we are allowed to claim services.
Senator IIARTKE. And that still does not qualify you?
Mr. Ross. No, Senator, we qualify under that. The point is it is the

amount of the payout and the fact that it fluctuates up and down.
Senator HAICTKE. Well, I understand that, but if the amount of the

Iptyout is at this moment an amount which is relatively small com-
pared to present interest rates which could be available from any
type of operation, I mean, you have high interest rates in the market
today, which means you have in the market right now an inflationary
factor. And I can see that you have this fluctuation, but it seems to
me that the percentage of the total type of the payout would be the
minimum-

Mr. Rossi I see what you are saying and the point is, yes, sir, at
this time while you can buy certificates of deposit for 10 percent and
you can buy long-term bonds, which will run 81/4 percent. If we were
to invest the bulk of our assets hi such high-income investments and
expand our operations, you see, the only way we can spend our money
is on the operation of the Myron Stratton Home, and we can't give
it away to other charities, and'if, wi were to--

Senator JAwTKv. But what happens to the accumulated surplus
then? You are accumulating a surplus.

Mr. Ross. Only basically through capital gains.
Senator HAJITKE. Well, as I sity, I hear your problem and it is not

a unique one. It is the same one we had yesterday with the museums.
And I am certainly interested in going into it, and I can under-
stand that you feel there is a discrepancy concerniiin your operations
as related to other types ofsilmilar operations which are not. funded

(- 7
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through grants or tlrougktliat type of operation but which are
funded tflrough church organizations or something like that, but I
think that the purpose ofthese hearings, partly is to come forward
with some type of uniform application. I can see all that, but at the
same time I do feel that when you are going ahead and taking
advantage-and I don't meanyou, when I say "you," but I mean the
generic you-but whenever there is a tax subsidy to the extent that
we have in the marketplace today, there ought to be some type of
accountability, No. 1, and second, it ought to have some relationship
to the total social value that is going on. And I am not in any way
detracting from the social value that goes on, but there might be a
question as to whether or not this is a social value which is presently
commensurate with what is going on in the general social structure.

Mr. Ross. Well the answer I can give you is that-first, let me
digress a little bit on your comment on museums. I think there is
quite a distinction between these homes and a museum operation.

In a museum if the payout requirement is increased in any one year,
they can go and buy another exhibit and just reduce next year. They
don't next year buy the exhibit. But with i a home of our nature, if
we expand, if we construct another building and take in more people,
we are committed to those people and tihe children, for instance,
from the time they are 5 until they are educated and with the old
people, for instance, for life, regardless of what the itiflationary
spiral may do to us. And this is a big danger in all of these homes
and that is over euxpandilg.

Senator HARKEI . Well, I am not talking about the normal oper-
ation of the home itself.

Mr. Ross. Right.
Senator HARTKE. There is a minimum payout requirement there.

And I just don't know. I mean, I would be interested to go into these
in detail, but anyway. it would appear to me that the millimum
payout is low enough that some place along the line you ought to beable to qualify for that type of recognition, which would be within

the framework of the legislation.
Mr. Ross. Well. the point is we felt the 3 percent is basically.,

legitimate test. The original bill was based on function, you know, is
this a proper function so that you should be protected similar to a
hospital-

Senator IIARTKIE. I hear what you say and understand what you
say, and I understand your feelings, but-I do feel in the totality of
wfiat we are talking about somebody has to ultimately comeup and
say something more thyu I feel we are doing a good job. I mean, you
probably are. I kaow nothing about that to the contrary, but the
point o it is, even though you feel you are doing a good job, is that
sufficient to justify the amount of money which is presently being
subsidized by the American taxpayers? A nd that is what it amounts
to really.

And I think anyone who feels that the whole question of founda
tions shouldn't be gone into is ignoring the fact that somebody has
to pick up the difference of the taxes which are not being paid by
this type of utilization of capital.
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Mr. Ross. Well, let me put it on another analogy, which I think is
a good one. Suppose we were a profit organization and were per.
mitted to deduct the cost of operation from our investment income.
As far as the Myl ron Stratton Home is concerned, if that was the
situation, I would be very happy. I would be very happy to give the
Government 52 percent of whatever was left over after the care of
these people. And this basically is the situation,

We are tax exempt, yes, on our investment income other than the
excxise tax, but if you were to consider this a profit corporation and
we subtracted our operating expenses, the amount of income tax
would be infinitesimally small and-

Senator lIARTK. Well that is what I am interested in. I think it
would be good if you could provide us some type of comparison
along that line.

Mr. Ross. Be very happy to.
Senator HARTKE. What I am saying is, I don't mean to imply that

all this should be changed. What I am saying very simply to you is
I think it has to be explained in a little better context than at the
present time.

'Well, let me give you an example. In most places throughout the
Nation the old county home was paid strictly-and the counties
themselves incidentally participated in having a county home-and
the county home started out and that was paid strictly by the tax-
payers' money apd there is no question about that.

And you could probably ask: Well where have all these people
gone? Where are these homes? Well, in most cases they have ceased
to exist. And they cease to exist very simply because i the totality of
using the tax money in the county they found that they were far
more expensive and far more costly and too expensive to operate in
relation to the tax value that they were getting. Now that is what we
are talking about.

Mr. Ross. Right.
Senator. HARTKE. And I don't think you can justify any operation

for its continued existence simply on the virtue of the fact that it
was here.

Mr. Ross. You mean, Senator, do homes of this nature have any ,
real social value?

Senator HARTKE. I think it is not a question of whether they have
real social value, but simply if they have to go ahead and justify
themselves in the tax structure, because somebody else has to pay the
taxes that they are not paying, then are they justified ?

Mr. Ross. that was my point. If we were a profit home-
Senator HLrKE. I know what you are saying, but most people

that are bearing the taxes out there now are the individual taxpayers.
They are the people hearing the load. They are the people working
for a living. In other words, normally they have no chance whatso-
ever in participating in these tax exempt operations. They will never
be the recipients of any of these benefits.

Mr. Ross. I can only. say this, Senator. We have no difficulty in

finding applications for ainissions.
Senator HARTK. No, but that is not my point. I understand that.

But I think you are going to find yourself hard to justify an exist-
ence simply on historical grounds unless you can show you are
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performing a service commensurate with the tax value you are
getting. In effect, you are receiving a tax subsidy. And you can say
the fact is it wasn't originally set up for a tax subsidy, but itreally
is an avoidance of taxes, which is of course, strictly legal. And all
I am saying is that I am raising a question of tak policy.

Senator omxicK. Mr. Chairman, may I interrupt here Maybe
I am off base, and probably I am because I don't pretend to be a
tax expert, but here you've got a sum of money which has been left
fori a purpose which thereby relieves the taxpayer of having to take
care of the people that are being taken care of. So the fact that there
is no tax money coming into the home at all and that the taxpayers
are being relieved of the burden of supporting these people, which
they otherwise would have to take care of through their tax fundR,
has to be taken into account.

Mr. Ross. That is correct.
Senator HARmTK. Well I think that is a fair assumption. But what

is the cost of that commensurate with the tax benefits that are
flowing to that operation?

Senator DomiNtcK. But it isn't tax money that is being used.
Senator HAnrKE. Well, any capital in the marketplace is available

for taxation, and so in that sense it is.
Well I understand the situation I think, but I do think it is in a

similar vein as the museums, although maybe for a different reason,
and also some of the private scholarship funds.

Thank you.
[The prepared statement of Karl R. Ross, with attachments,

follows:]

STATEMENT OF KARi R. Ross, PRESIDENT, TIlE MYRON STRATTON HOME,
COLORADO SPRINGS, COLO.

Mr. Chairman and Members of the Subcommittee: I am appearing today
on behalf of The Myron Stratton Home to call your attention to what I be-
lieve was an unintended application of certain of the provisions of the Tax
Reform Act of 1969 to tax-exempt organizations which provide long-term
residential care for permanently and totally disabled persons, elderly persons
and children.

FOUNDING AND BACKGROUND OF THE HOME.

The Myron Stratton Home was founded In 1909 in accordance with Instruc-
tions contained in the Last Will of Winfield Scott Stratton, an early-day
miner, who died in 1902. Mr. Stratton's Will directed that his residuary
estate be distributed to trustees named in his Will with the direction that
they organibe a charitable corporation, expend $1,000,000 of the-assets re-
ceived by them for the construction of a HontW in memory of his father Myron
Stratton "for poor persons who are without means of support and who are
physically unable by reasbn of old age, youth, sickness or other infirmity to
earn a livelihood," and utilize the income from the balance of the assets re-
ceived by them in operating the Home. The Will further set forth the manner
in which applicants for residency were to be- accepted, the type of securities
in which the endowment should be invested, the method of establishing com-
pensation for the trustees, and their accounting to the public of their ad-
ministration of the endowment and the operation of the Home.

In accordance with these instructions the original trustees constructed a
Home located on a 110 acre campus encompassing an Infirmary, 26 cottages
for the elderly, 4 large dormitories for children, and the usual activity and__
support buildings necessary in such an operation. The Home provides ac-
commodations at capacity for 100 elderly people and 68 children. Applicants
are accepted on the basis of priority of application from residents of the
State of Colorado. The elderly are accepted 'for life and the children are
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accepted at the age of 5 and are cared for and educated until graduation from
high school, or college in the case of those showing academic promise. In
accordance with Mr. Stratton's directions no charge is made for these services.
In addition no governmental assistance has ever been requested or received,
and no solicitation of donations from the public has ever been made. The opera.
tions have been financed solely from the income generated from endowment

THE HOME TO CLASSIFIED AS A PRIVATE FOUNDATION

Under the Tax Reform Act of 1969, The Myron Stratton Home is classified
as a private foundation, because it does not fall within the category of the
so-called 50% organizations described in Section 170(b) (1) (A) of the Code
and Its investment Income constitutes substantially all of its support. -In
this respect, The Myron Stratton Home is treated exactly the same as a grant.
making private foundation notwithstanding that all of its funds must be ex-
lpnded for, and devoted to, the long-term care of its residents.

PROU.EM tNDER SECTION 4902

In addition to incurring a liability for approximately $100,000 of taxes
imposed by Section 4040 of the Code ol Its net investment income over the
past four years, a serious problem results from the applicatl6n to The Myron

tratton Home of the provisions of Section 4942 of the Code, relating to
nuiniaure payout requirements. The requirement-of the "minimum investment
return," Included as a part of Section 4942, was to insure that grant-making
foundations distribute annually an amount which is not less than the amount
that would be received as income if all of the foundations' investment assets
were invested in Income producilg property at current prevailing interest
rates. Although Section 4942 does not apply to organizations qualifying as
private operating foundations, in order to qualify as an operating foundation
an organization must normally expend directly for Its operating purposes an
amount equal to 85% of Its adjusted net income and an amount equal' to
not less than 2/3rds of the "minimum investment return." This latter re-
quirement, sometimes referred to as the flendowment test," does present prob-
lems in connection with the operation of Tile Myron Stratton Home and
snilar organizations.

The principal purpose of he "endowment test" is to insure that organtz-
lions s( eklng qualification as private operating foundations apply annually a
significant amount of their assets directly in the performance of their exempt
function. The required payout fluctuates from time to time, as it Is set by the
Secretary of the Treasury annually at a rate dependent upon the level of
prevailing Interest rates. In the case of certain types 'of operating founda-
tions such as museums, libraries, literary societies and research organizations,
the amount expended annually call more readily le adjusted upward or down-
ward. In the case of organizations which have assumed the responsibility for
the continuing care of persons who look to the organization as their sole
source of support, it is difficult, if not impossible, arbitrarily to expand services
and with a dip in the average return on investments curtail such services once
expanded. While it is necessary perhaps to have some standard of minimum
expenditure li relation to endowment for the proper differentiation of grant-
making foundations from operating foundations, the standard in the case of
long-term care institutions should be certain and not subject to annual
fluctuations,

- It is also apparent that organizations providing lifetime care for people who
are dependent upon them should have a more substantial "cushion" in the
amount of their endowment in relation to the amount of income produced
therefrom, Po as better to enable them to withstand the economic fluctuations
which historically have occurred from time to time and further to combat the
crushing burden of inflation. The minimum expenditure to satisfy the "en-
dowment test" should, therefore, be low enough to permit investment in
sound growth secrities so as to ueet these problems.

CONGRE S flAS S1OWN SPECIAL CONCERN FOR PROBLEMS OF THE AOINO

The long-term care of elderly persons and children is a subject which has
in recent years eln of great coucern to the Congress. Many federally Sup-
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ported programs now exist to assist in the citre of the elderly. Included among
these programs are medicare and subsidized mortgage assistance for con-
stru~tion of residential facilities. Indeed, there are few areas of higher domestic
priority In the nation than the well-being of senior citizens.

MANY ORGANIZATIONS ARE EXEMPT FROM- THE 4% ANNUAL EXCISE TAX DUE
TO THE FUNCTION WHICH THEY SERVE

The Internal Revenue Code has long recognized that certain types of or-
ganizations of vital interest to the country deserve special recognition because
of the function which they perform, without regard to the sources from whiot
their support is derived. The list of such organizations includes churches,
schools atd" universities, hospitals, medical -research organizations and units
of government. Of the many hundreds of homes for the elderly and children
which exist in the United States, the overwhelming majority are operated or
sponsored by churches, fraternal organizations and labor organizations. These
organizations receive blanket exemiltion from private foundation status under
the provisions. of the Tax Reform Act of 1969 because of such sponsorship.
All of these organizations are exempt from the rules relating to private founda-
tions solely because of the function which they serve and the benefits which
they confer in our society. Central to exemption from private foundation status
is immunity from the 4% annual excise tax on net investment income imposed
by Section 4940 of the Code. Very simply, our position is that organizations
which operate facilities for the long-term care of elderly persons and children
are equally important to society and should alsQ be exempt from the 4% tax.

MANY HOMES OF LONO STANDING ARE TREATED IN TIE SAME MANNER AS
GRANT-MAKING PRIVATE FOUNDATIONS

There are a substantial number of organizations, similar to The Myron
Stratton lome, caring for the elderly and children which are treated as
private grant-making foundations simply because they are privately endowed
and not sponsored by a church, fraternal organization or labor union.

Several years ago, ,enator Allott of Colorado, recognized the problem con.
fronting endowed homes for the elderly and sought to correct it in bills which
lie introduced it the 91st and 92nd Congresses.

Senator Allott's investigation of the problem, conducted by means of (uIes-
tionnalres submnittedj to a large number of orgmfnizations operating homes for
the elderly and children (a sunnary of the answers to which are in the
attachment to this statement), disclosed a significant number of privately
endowed organizations whose status under the Tax Reform Act of 1969 was

-that 'of a private grant-making foundation. Senator Allott's concern was
shared by Congressmen Brotzman, Betts, Burleson and Conable who intro-
duced a compnloado bill in the House (IIR. 15350) In the 92nd Congress.

It is apparent from the summary of the questionnaires received by Senator
Allott that most of the homes which are treated as private foundations have
teen in existence for over 50 years and that several of them have been in
existenoe for over 100 years. Thus, many of these homes were established
long before the existence of any federal Income tax laws and were funded
without regard to any tax benefits which their creators would hope to obtain.
In general, these organizations are able to provide long-term care for their
residents with a minimum amount of charges to residents or support from
other persons and chiefly by use of Income received from their endowment.
Although it Is always possible for these organizations to Increase their
charges to their residents or seek contributions from the general public to
the point where their current support would meet the test of total exemption
from private foundation status, this Is certainly not a desirable result either
from the standpoint of the residents or front the standpoint of providing the
most care for the most persons at the least cost.

S. 8460 PROVIDES APPROPRIATE RELIEF

In a*n effort to provide legislative relief for organizations operating long-
term care facilities for the elderly and for children, bills were introduced in
both the Venate (S. 3312) and the House of Representatives (H.R. 2259) in
the 92nd Congress which would have treated these organizations in the
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same category as hospitals and medical research organizations described in
Section .170(b) (1) (A) (Ili) of the Code and would thereby have entirely re-
moved these organizations from the category of private foundations. However,
when psked to comment on H.R. 2259, the Treasury Department objected to
the fact that such treatment would result in having these organizations

-exempt from the provisions of Section 4941 of the Code (relating to self-
dealing), Section 4943 (relating to excess business holdings), Section 4944 (re-
lating tQjeopardy investments) and Section 4945 (relating to taxable expendi-
tures),.A copy of the comment letter of the Treasury Department on H.R. 2259
is attached to this statement.

In an effort to meet the objections of the Treasury Department, alternate
bills were introduced in the Senate (S. 3460) and In the House of Representa-
tires (H.R. 14407) which, I believe, provides the essential relief -to organiza-
tions operating long-term care facilities, while maintaining the restraints
against objectionable conduct of private foundations which Congress imposed
in the Tax Reform Act of 1069. S. 3460 amends Section 4942 of the Code by
exempting from the operation of that section an "organization operating
long-term care facilities." An "organization operating long-term care facilities"
Is defined in the hill to mean a private foundation which during the taxable
year operated and maintained as its principal purpose or function facilities for
the long-term care, comfort, or maintenance of resident permanently and
totally disabled persons, elderly persons( needy widows, or children, and
which..normally expends in the operation of its facilities each year an amount
equal to or greater than 3% of the value of its investment assets. This latter
requirement is to assure a substantial commitment of resources to the ques-
tion of the long-term care facilities.

. 3400 also amends Section 4940 of the Code to except organizations operat-
ing long-term care facilities from the 4% annual excise tax Imposed upon the
net investment Income of the organization.

I understand that the Treasury Department has indicated that the proposed
amendments set forth In 8. 3460 satisfy the objections to the previous bill.

CONCLUSION

In summary, I respectfully urge the Subcommittee o~n Foundations to con-
sider carefully the proposed amendments set forth In 8. 3460, so as to insure
that the future needs of elderly people and children who rely so heavily on
organizations like The Myron Stratton Home for their long-term care will be
met, and will remove the present jeopardy to the continuation of the vital
services which they now provide.

DEPARTMENT OF TitE TREASURY,Washington, D.C.
lion. WILBUR D. MINUA,
Chairnmn, Committee on Ways and Means.
)Iousc of Representatives, Washington, D.C.

DEAR MR. CHAIRMAN: This is in response to your request for the views of
the Treasury Department concerning 11.R. 2259, entitled "A BILL To amend
the Internal Revenue Code of 1954 with respect to certain charitable
contribution."

H.R. 2259 would amend the Internal Revenue Code of 1954 to Include certain
long-term care facilities in section 170(b) (1) (A) (1ii) organizations. Section
170(z)l) (A) (ili) presently includes only hospitals and medical research or-
ganizations. H.R. 2259 would add to this category only those long-term care
facilities which on May 26, 1969, and continously thereafter, have operated in
a specified manner for the long-term care of the elderly, disabled, etc., and
which normally make: "qualifying distributions (within the meaning of sec-
tion 4942(g)(1) directly for the active conduct of such purposes of (sic)
functions in an amount not less than 8 percent of the amount described In
section 4942 e) (1) (A)."

Although H.R. 2259 is In the form of an amendment to section 170 and
would therefore have the effect of making charitable contributions to long-
term care facilities deductible up to 50 percent (instead of only 20 percent)
of the individual donor's contribution base, its principal effect would be to
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exempt completely these organization. from the private foundation provisions
enacted in 1969. It is to this exemption from private foundation status that
this report is primarily addressed.

Among the several private foundation provisions, we understand that those
most pertinent to long-term care facilities are:

(1) The requirement In section 4942 that a private foundation distribute or
expend a specified percentage of its investment assets or its entire adjusted
inet income, whichever is greater, and

(11) The 4 percent tax on private foundation net investment income imposed
by section 4040.
Since many such organizations must rely on their endowment to meet their
long-term care commitments, too great a distribution requirement, plus th
4 percent tax, can impair an organization's ability to fulfill its long-term care
commitments. Accordingly, relief frojn these two private foundation provisions,
as distinguished from the other provisions applicable to private foundations,
would be the principal benefit of HIR. 2259 to these organizations.

The Treasury Department recognizes the special needs of these organizations
and the efficacy In many cases of stabilizing thel rmnhinum investment return
and distribution requirements at a conservative, constant level, such as the
3 percent level contained in II.R. 2259. We have also consistently favored re.
duction or elimination of the 4 percent tax on net Investment income for all
private foundations. The case of homes for the aged is unique in that long-
term commitments for care of people who may have no alternative means of
self-support create a greater need for conservatism in the husbanding of long-
term resources than would exist for other categories of charities, such as
museums, libraries, or the like. Accordingly, our recognition of special needs
in this case should not be construed to betoken any generalized willingness to
look with favor on allowance of special exceptions to the current minimum dis-
tribution requirements. I

Accordingly, we would not object to I1.R. 259 if It were modified to exclude
long-term care facilities from only these two private foundation provisions,
but we would favor general reconsideration of the 4 percent tax on net in-
vestment Income. Also, we see no need to confine the proposed changes to
organizations In existence on May 20, 1909.

We would, however, object to exemption of long-term care facilities from
the other private foundation provisions, which II.R. 2'259 would In its present
form accomplish. These additional private foundation provisions are as follows:

1. The tax Inposed by section 494 on acts of self-dealing, such as sales
between the organization and related lkrsons;

2. The tax imposed by section 4943 on excess business holdings;
3. The tax Imposed by section 4944 on the making of investments which

jeopardize the charitable purpose of the organization; and,
4. The tax Imposed by section 4945 on the making of certain taxable i'x-

penditures, such as payments for carrying on propaganda or attempting to
influence an election.
These provisions should apply to organizations, such as long-term care
facilities, that artm not normally subject to public scrutiny either through broad
public representation on a governing body or the necessity -of obtaining broad
support from the general public.

Moreover, we understand that these institutions receive few contributions,
and here appears to be no reason or justification for increasing to 50 percent
the deduction limitation for contributions to them.

For the reasons outlined above, the Treasury Department opposes enact-
ment of IH.R. 2259 unless it is modified as indicated.

If enacted, .H.R. 2259 would result in an estimated revenue loss of not
more than $5 million annually.

The Office of Management and Budget has advised the Treasury Department
that there is no objection from the standpoint of the Administration's program
to the presentation of this report. ,

Sincerely yours,
JoHNr H. HALL,

Deputy Assistant Heoretary.
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SUMMARY OF RESPONSES TO QUESTIONNAIRES WITH RESPECT TO H.R. 2259

Or, eralin ogees~s
asa port e of-

Revenue Market -
Date Meet test of Meet test of Operating Full time Investment fhom Operating vale of Investment

Name and address of orpnization founded I 509(a)(2XA) I50(aX2XB) foundation residents income residents expenses endowment income Endowment

1. Hendrick Home for Children, Abilene, Tax ...... 1939 No ----------- No - -? ------------ 73 $416,177 None $385,797 $9,524,472 93 4.05
2. Home for Homele Women, Wilkes-Barre, P..-. 1893 Yes .......... No ----------- ? --- 37 96.800 $6,000 102,500 2,127,497 106 4.82
3. Judsn Palmer Home, Findlay, Ohio ---------- 1950 No --------- No -------- Yes ----------- 150,000 ------- 135000 3,000,000 90 4.5
4. Myron Stratton Home, Colorado Sprinp, Colo_.. 1909 No --------- No --------- No ---------- 117 438,628 None 475,232 14,450.000 108 329
5. Apd Women's Home at Gergtown, Washing- 1868 Yes -------- No --------- Yes ---------- 13 14,000 None 18,000 300,000 12

toan, D.C. 6.0
6. Heritag, San Francisco, Calif .....-- --------- 1850 Yes ---- ---- No ----------- ? ------------ 97 296.025 350,000 670,000 5,000.000 226 13.4
7. Warner Home, Jamestown, N.Y --------------- 1911 No? -------- No -------- ? ------------- 17 36.063 27,444 69,000 709,000 191 1.73

Efizabeth Shoemaker Home, Washington, D.C .... 1952 Yes -------- No --------- Yes ---------- 21 66,757 25,271 97,810 1,296.000 146 7.55
a9. Smith Mmoria Home, New London, Con ----.1881 No --------- No ---------- ------------ 15 61,987 16,033 116,202 M,,068 187 14.65

10. Guyer Memoru Hme, Peoria, it-----------1889 No --------- No --------- Yes ---------- 17 32,054 15.132 87.665 500.000 273 17.53
IL Snd S~HomOklahoma City.-Ok _- - 1908 No --------- No --------- No ----------- 97 541,753 None 597,000 18,000,000 110 3.32
12. Miiam Osborn Home. Rye, N.Y --------------- 1908 No --------- No --------- Yes ---------------------------------------------------------------------------------------------
13. James Sutton Home, WilkeBare, Pa -------- 1920 No --------- No --------- Yes ---------- 15 - 32,000 20,000 52,000 590.000 162 8.81
14. Widows and Od Men's Home, Cincinnati, Ohio.. 1848 Yes -------- No --------- Yes ---------- 145 700.000 100,000 850.000 20,000,000 .121 4.25
15. AmazS Stone Home, Cleveland, Ohio --------- 1877 Yes -------- No --------- 7 -------------- 54 ......................................................................
16. Limx Home, Washinon D.C ------------- 1941 No --------- No --------- Yes ..............................----------------------------------------------------------------
17. Society fort & Reief of destitute Orphan Boys, 1820 No ------- No- ----------- -- ? ---- 30 134,385 3,431 110,546 3,000,000 82 -3.68

New Orlans, La.
18 Slate Street Children's Home, New Orleans. LL 1866 No --------- No ---------- ? ------------ 26 39,500 2,322 55,650 800,000 140 6.96
19. MW rClildren's Home, El Paso, Tex ---------- 1959 No --------- No --------- No ----------- 124 917.998 11.000 460.428 17,114,519 50 2.69
20. Andrew Freedmen Home, Bronx, N.Y -------- 1 1924 Yes -------- No --------- Yes ---------- 74 293,000 203,000 697,000 ------------ 237 ..........
21. Rorm House, Boston, Mass -----.--------- 1860 No --------- No --------- ? ------------- 46 236,884 80,122 316,826 5,445,886 134 5.81
22. Mawcs L Ward Home, Maplewoo4.NJ ------- 1921 ? ............ No --------- Yes --------- 90 413,377 204,613 741,962 4,413,122 179 16.8
23. Cartwd Home. Palestie Te- ............ 1953 Yes -------- No -------- Yes ---------- 58 164.232 90,397 213,880 3,207,227 130 6.66
24. Wales Home, Brockton, Mass .....---- 1893 ? ---------- No --------- No ----------- 15 55.722 20,565 84.789 1,262,800 152 6.71
25. SLLukasEpl sco" Church Home, Highland Park, 1861 Yes -------- No ---------- ? ------------ 64 207,956 196,866 401,474 3,734,233 193 10.73

Mich.

co
CD
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Senator HArTKE. Our next witness is Joe 0. Dempsey, executive
director, Los Angeles Inter-Foundation Center. You may proceed.

STATEMENT OF JOE G. DEMPSEY, EXECUTIVE DIRECTOR, LOS
ANGELES INTER-FOUNDATION CENTER

Mr. DxxPsicy. Good morning, Mr. Chairman. I am Joe G.
Dempsey, executive director of the Los Angeles Inter-Foundation
Center, which is an association of grant-making foundations in
southern California with particular interest in the Los Angeles urea.

I do appreciate the opportunity to testify before this subcommittee
today. If I might, I will add to my summary remarks about theimpact of the Tax Reform Act of 1969 with some comments on the
pending employment pension plan legislation, H.R. 2.

Senator HAwRKE. All of that will be in the record.
Mr. )imrs.Y. Just some comments as it might affect the near'

future of grant-making foundations.
Let me begin with some remarks on the impact of the Tax Reform

Act of 1969. In my written statement I enumerated four provisions
in the Tax Act that I observed to be adverse as well as beneficial and
also the consequences of the provisions to the philanthropic enter-
prise of southern California. And in these remarks here this morn-
img, Senator, I would like to briefly center my attention only on
the consequences of the impact of the Tax Reform Act without
making specific or detailed references to the provisions in the legis-
lation itself.

As to an advantageous effect, at the outset let me say that'I do
observe some healthy consequences developing from the enactment
of the Tax Reform Act of 1969. First the act has invoked some needed
reforms; reforms acknowledged and fully understood by a large
segment of thq philanthropic community.

Second, and more particularly, the act has added valuable and
necessary reflection as well as self-appraisal by the trustees and staffs
as the fundamental purpose and direction, style and pace of their
particular foundations.

Third, it has caused greater inter-foundation communication and
cooperation, which has-led to a significant number of foundations
becoming a part of national, regional, state and municipal associa-
tions, such as the Los Angeles Inter-Foundation Center.

I have observed that there are some disadvantageous effects that
I would like to talk about a little also. Although there has been
healthy consequences, on the balance I do not believe the act can be
judged altogether beneficial. Some of the important goals and objec-
tives defined for accomplishment in the hearings previous to the
enactment of the Trade Reform Act of 1969 were obtained but some
were unobtained and in some instances inverted.

Let me enumerate some of those instances. I believe that less than
an optimum amount of money is available to philanthropy today as
provided in the minimum payout and the excise tax. Second, I
think that perfunctory grants are encouraged by this act. Difficult

problems, complex problems, are not being sufficiently engaged.
Tis means there is a discouragement of distinctiveness. There is a

35-686--74-7
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preoccupation with the minimum payout. Program restrictions tend
to cause this and the expenditure responsibility characteristics of
the act.

Third, there is an artificial standard of desirability that is being
leaned upon for the sake of ease of administration to take on low-
Tisk proposals, which translates into traditional and well-established
and routine projects and programs. It avoids grants that have legis-
lative implications. And foundations, Senator, are prone to steer
clear of grants that might haye legal, accounting or investment
difficulties, which strangely enough preoccupis the attention of the
foundations on these administrative problems, rather than looking
into the serious problems of feasibility of a proposal or the need that
it intends to meet.

The result of all this provides and establishes a kind of games-
inanship atmosphere, which is euphemistically called. grants-men-
ship. And I believe this to be a kind of unhealthy atmosphere.

Now, another aspect of this that I believe tTiat is of a disadvantage
to the act is that grant makers are being polarized. Activities of the
foundations are becoming more conservative and grant makers are
becoming more conservative. And there is an unhealthy vacuum in
the center that Monsignor Baroni referred to yesterday .

Finally, fewer grant-making foundations are in existence because
of this act, either through divesture or merger into public charities
and fewer foundations are also being created.

Now let me turn my attention to the employment pension plaitlegislation as it affects foundations. Briefly, this pending legislation
re e-red to as the pension reform bills, I understand that this legis-
lation is now in conference and committee and I have informed the
staff of this conference committee of the nature of my testimony.
After I had submitted my written statement to this subcommittee,
Commissioner Donald Alexander addressed a conference I attended
recently on the subject of this legislation, Senator, and in no way
did he'relieve the apprehension I have about this bill.

Now, we have three basic criticisms of this legislation. First, we
believe that it is incongruous to administratively link employment
pension funds to all other exempt organizations. Second, the funda-
mental flaw of the present administration of regulations on founda-
tions is still being located in the tax collector's office and we believe
that this is not the correct place for it, which is to say that the.
success of that office cannot avoid the standard of the amount of
taxes that are collected.

Finally, the unfortunate necessity of constructing a $70 million
bureaucracy to administer and enforce regulations, we believe to be
not in the best interests of either the country or foundations. This
new and expensive agency is being recommended in the face of the
IRS statment that 226,172 exempt organizations were audited over a
5-year cycle. Of that number, there were about 30,000 grant-making
foundations and there was a subgroup of that of 102-200 special
designated foundations that were submitted to a 2-year cycle of
auditing. Seventy percent of those audited, according to Commissioner
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Alexander, were of such a t. pe and 've:t-' it the tvlpe of griitt-
ilittking activities that would not require that frequent ti audit cycle.

Ihe cost of these auditing practices in 1913 for all tax exempt
organizations was $18.6 million. For the grant-nmking foundations
that were audited, cost was $12.3 million. But the admittd decrease
of 70 Ipervent, wllicli ('ollni issiont' Alexallebr all (lQled to ill his
presellt:ttiolu to tle ('0o1 tiertlU' I attended. it a cost of $1m.{ n million
mid1( tsing tle revenues of tie 4 percent excise tax generated from
itvesttenlet inctmns of foundations, who I remind volt the cost was
$12.3 million. this legislation l)roposs tlit thle vost of the idtliis-
trationl auld e(Ifreen,,it will rise to aii lost double tie present cost,

m.,,nillion.

Ill his state'tient. commissionerr A lexa (|er Said that t hi new
agelity will seek to provide and to it)rove these five areas: the
1111ditihg prattices: regl hatiml enforcement: uniform treat nent;
direct llcces to tihe tax cott: atd incrvasetd understanding.
And ex('cept for thle tn(lcrstil(litng that he netioned and the tax

court ,t. iess. we really ton't see too mch rooi for iIlprovetuetnt.
We are not all tlat stre that tle tax court access and increased
und1lprsttuf in" is worth $14.4 million.

Finally. I al,prvecji:tt , I)ei n invited to gsive tIiis testiiowN- :111(1 1
would till '(o~ vt) (Illtsti(mis m* ,'llmpmits that you h ave. Mr.

( 'laiirman.
Senator I.AWrKt:. I want to thank vou for sone vet\" valuable

slitrr('sti()s 11n1d I ollli hope that saNve w cou0111d have t1ore.01 i ota-
Ii izatillts SlInu ilr to your s frIveI its SOlil (const ruie st Igge~. tioils,
which yo have giveli us today.

I do think whbe we get that paper work, that we are going to have
to tury to figure out wh)at we cal do to Cut down oil it. We especially
wait to cut down) on the laper work for the smaller foundations. I
am not interested in sinp~ly destroying them in the name of trying
to create miore )lire'ucracV.

Well, thank yon very tn itch.
Mr. ID)mi'sfv. 'T'hlank yon.
Tl'he prepared statement of Joe G. Dempsey follows:]
ATEWlNT 11 JOE G. )EMPSFY, EXECUTIVE DIRECTORR OF TilE Lo0; ANGEI.Es

I NTER-FOUNI)ATION CENTER

INTRODUCTION

Mr. ('hairman, I Hm Joe G. Dempsey, Executive Director of the Los Angeles
Inter.Fomidation ('enter (,AIFC(. IAIFC is an association of grantmaking
foundations active Ii Southern ('alifornia, parti(ularly in tihe Los Angeles
metropolitan area. This asm(lation provides the means by witch philtant hropy
in this area can Ix' more effectively served through coniuication and co-
ol-ration between foundations.

I appreciate this opjiortuuity to testify before this Sub-Committee toilay.
If I might, I would like to conflile my remarks to these subjects: some of tile
ways that I observe the Tax Reform Act of 1969 (TRA '69) Is impacting
foundations in the Southern California region and, secondly, I would like to
comment iii on 1 poeiending legislation, vitaracterized as 11R 2/1R 4200 and
presently in confrence. that will, if passed in its present form, have a siguif-
Iant impact on 41 fill nthropy in the future.
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OBSERVATIONS OF Tile IMPACT OF TRA 1069 ON SOUTHERN CALIFORNIA FOUNDATIONS

Let me say at the outset that TRA '09 had been a tolerable, if difficult and
uncomfortable plece of legislation for foundations. Complaints are numerous,
to be sure, but peV) the most vocal critics will acknowledge some usefulness
and ntet for some of the reforms this Act invokes. From my personal view-
ptoint, TRA '69 has required some valuable reflection and review by founda-
tlons that have produced more than a few salutary effects.

But, of course, the law has also had its negative effects. It has been expen.
sive, and in more than a few cases, debilitating for charity. Clarification of
the law through regulations and interpretations has been slow, sometimes
confusing and almost always aggravating. Too often, grants are being con-
sidered as much on the legal reliability and requirements as on feasibility
and impact to meet a crucial need. The net result has been to increase the
number of "safe and sure" grants, making the traditional grant recipient the
major benefactor of TRA '69.

MINIMUM PAYOUT PROVISION

The short term effects of this provision appear to be advantageous for the
grantseekers. But it has come to my attention that at least one study shows
that the consequences of this provision over the longer term are questionable.
IAAIFC is propiosing a similar study of foundation investments In Southern
Califoriiia to test the overall benefits to charity if this provision had been
applied over the past ten years. When this is done, your subcommittee will be
provide the results. For now, we are dubious about the long range advantages
that this provision will provide.

More immediately, I observe that this provision diverts the energies of
Trustees, especially of smaller foundations, from the important job of
evaluating proposals. Too much Trustee time is being channeled into a guess.
Ing game with the stock market. The results of this? Perfunctory grant prac-
tices, to the detriment of Innovative program proposals. By focusing attention
on investments, many grant opportunities are being overlooked.

TAX INVESTMENT INCOME

It seems apparent to me that the 4% Excise Tax was a good Idea gone
awry. That the administrative expense of auditing and monitoring activities
of private philanthropy be borne by foundations is generally accepted. Two
criticisms are most often leveled: (1) The 4% of net investment income Is
more than is needed; and (2) Investment Income is a poor index by which
to measure the cost of enforcement.

A percentage of the asset value that would generate revenues sufficient to
meet the costs of auditing would seem more reasonable to me. And, to be
straightforward, I believe that it is important to identify such a revenue source
for what it is: an audit fee, not an excise tax.

I need not go into who bears the burden of this tax. You are well aware of
the fact that charity suffers, not foundations.

PROGRAM RESTRICTIONS

It is my observation that this provision has minimized direct scholarship
grants. They are to difficult to administer. Colleges and Universities are being
given this responsibility. And one of the most obvious results is the decreasing
number of student hardship scholarships being funded. My personal view is
that by assigning this responsibility to academic administrators, a valuable
contact between the private sector and young people Is being unfortunately lost.

Another adverse affect of the Program Restrictions has been frustrating the
attempts of my office to relate private philanthropy to city government. Work-
ing from the principle that both of these institutions have a common Interest
in some of the crucial needs of the city, exploratory meetings have been
arranged to bring together foundation representatives and Mayor Bradley. In
every instance, the threat of "Program Restrictions" has cautd timidity, and
sometimes withdrawal of a foundation official from this worthwhile con.
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sultatlon. This provision has the tendency to drive the public and private
sector apart in those areas where communication and coordination is urgently
needed.

ZXPENDITURS RZSPON BIDILITY

With others, I believe the effects of this provision deserve substantial cri-
ticism. There is a general agreement among Trustees of foundations that
proposals which require Expenditure Responsibility are less desirable than
those which do not. Public charities are the most obvious benefactors of this
inclination of Trustees. Those who are adversely affected are, of course, the
grantseekers with new and untried proposals. The dilemma reappears: How
to asure responsibility without stifling the courageous grantmaker. Surely
this is not impossible. Difficult perhaps, but it must not be impossible. But
another Ingredient haq been produced, namely, the grantsmanship phenomena.
Professional grantsmien who write books, articles, and conduct seminars have
made it mass invasion.

Now. to be sure, commenting on anti teaching grant seekers how and where
to l(,k for grants is not an evil In Itself. My objection is that the underlying
phhIioophy of this activity is "gamesmanship." By making a game out of
philantliropy, the purposes that all of us here seek are degraded and dan-
gerous aberations appear. It is as though the "five-percenter" of the war days
was revisiting us with a new title: The Professional Grantsman.

But, more to the practical point, the results of this provision are fairly
predictable:

1. Rotine. status quo grants are encouraged:
'. Activist foundations are generally unaffected
3. More conservative foundations are being pushed to be even more con-

servative;
4. An unhealthy vacuum is being formed between the active and conservative

grantinakers;
5. The principal victim of this situation is the well-grounded and effective

Community orgaldzation that previously found its support from the middle
range or moderate grantmakers;

6. In Los Angeles. National Foundations are attempting to fill this vacuum
by making grants almost triple the amount made by local foundations;

7. A cruel expedient called the "clearing house" has been created that can,
and has. blackballed qualified proposals on the basis of Expenditure Be-
sponsibility.

To summarize concerning this aspect of TRA '69, 1 doubt if many will
quarrel about the reasonableness of monitoring and evaluating the way grant
recipients expend their funding. Prudence dictates as much. But the over-
riding effect that I see in Expenditure Responsibility is, first, paperwork Is
exhausting staff energies, and second, the anxieties of Trustees and Managers
over government sanctions is producing a profound reluctance to make grants
for proposals that require Expenditure Responsibility.

CONCLUSION

The IRS Is furnishing this Subcommittee statistics on the creation and
termination of foundations. I will be surprised if these statistics do not reveal
a significant decrease in the number of foundations, if not the grant capacities
of foundations, especially in the range of smaller foundations. The reasons
should be clear: only those foundations will survive the jurisdiction of the
Tax Reform Act of 1969 who can have the constant counsel of lawyers, who
can command the expensive attentions of accountants, and who can afford
the expert advice of investment counselors.

For the rest, I believe three options are available:
1. Foundations which cannot afford these services joirn together to share

such expenses and, in associations such as the one I represent, cooperate and
coordinate their grant activities with other foundations;

2. Merge their corpus with a Public Charity, or
3. Go out of existence by divestiture.
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Now, let me turn my attention very briefly to the pending legislation referred
to as the Pension Reform Bills. It is my understanding that this legislation
is now in conference with the Joint Internal Revenue Taxation Committee
and I have informed the staff of this conference committee of the nature of
my testimony on this legislation.

A committee on legislation representing Los Angeles foundations has voiced
several criticisms of these Bills that I would like to bring to your attention.
Since the Finance Committee has considered this Bill, I will not burden you
with a description of that part affecting foundations. Let me only make
these points:

1. We fail to see the logic of coupling, administratively, Employee Pension
Plans with private philanthropy. We foresee in this incongruity more problems
than resolutions for the philanthropic enterprise.

2. We are extremely dubious over the value of creating a $35 inilIon

bureaucracy to do the work that IRS is presently spending under $19 million to
do. Surely, you can understand the apprehensiveness of foundation officials
when they learn that a government supervisory agency is going to double Its
size.

3. We understood one of the primary motivation, behand this legislation was
to remove the punitive principle of "tax collector" from the agency supervising
philanthropy. We see little in this legislation that will remove this debilitation.

If further legislation is needed, let it enhance and embolden rather than
punish and confound philanthropy. I commend to you the suggestions Alan
Pifer and Sheldon 'ohien nmade in their testimony before this Subcommittee
in October of 1973. When legislation incorporates these suggestions to affirm,
strengthen. encourage, ad build public confidenie in the philanthropic en-
deavors that seek to accomplish the "public good." we will both applaud and
support it.

S(. nator 0mAR . (er ext Witless is Mr. Philip Wain, President,
the Wain 14ouI1(hation.

(ood morning, sir, and madam.

STATEMENT OF PHILIP WAIN, PRESIDENT, THE WAIN FOUNDA-
TION; ACCOMPANIED BY MRS. PHILIP WAIN, SECRETARY

M. WAIN. Would you permit me, Mr. Chairman, to introduce
Mrs. 1Philip Wain, wlho is the secretary of the Wain Foundation. I
must also confess that I invited her to accompany me here for
another reason, which was perhaps rather selfish, namely, because
I recognize that the chairman of this subcommittee is the Senator
from Indiana, I thought it might be helpful if I had my wife here,
who is also a Hoosier having been brought up most of her life in
the State of Indiana. I bring her here to helI) me in this presentation,
at least by psychological support.

Seltor HAnTrKE. Now, you will have to pull that microphone up
to you so we can hear you.

SI'. WAIN. Can you hear me now?
Senator HARTKE. ('an you all hear him back in the room? Okay,

fine, that is better.
Mr. WVAi%,. This hearing exemplifies the democratic process in

action.
I, Philip 'Wain. the creator and manager of probably one of the

smallest private foundations in existence, am permitted to appear
before this august body to present my views under the same rules
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that govern the appearance of the Ford Foundation. Wlen my
parents fleeing the pogronis and persecution of Jews ill czarist
Russia brought me to this country at the age of 41, years, did their
dreams of the U.S.A. encompass this possibility? Not in particular
perhaps, but in p)rinciple. yes.

In tie light of the samle democratic process. I urge you to allow
the pluralism, the openness, the varied points of view which char-
acterize our democracy to be uppermost in your mind and heart as
y01 YO insider the private foundations.

I attempt through the Wain F'ouIdatioll to support those causes
which raise the quality of life by feeding the human spirit.

InI nN most plretenliolrs moments, I imagine myself to be in pur-
suit of wisdom. But, I con fess. 110 greater truth in nIy concept of
"quality of IifC' nor ill ny coi ept of "food for the human spirit"
tian in; the concept of other in(ividuals or other foundations )ublic
or )rivate. And this brings ine to the principal reason for my
appearance before you.

1 urge that all individuals and all foundations. public and private,
('oultiulle to exercise the widest )ossible freedom of personal expres-
sion in their charitalde gifts and deeds for Iublic beIeltit.

ule modesty ind utilityy xeinl)lified by this committee in
illviting our views is the best possible start toward a better under-
standing of this Coml)lex creature we call a human being and gives
Ine the temerity to make a few suggestions.

()he. encourage the formation and continuation of private founda-
tions. Limitation of individual contributions to private foundations
to 20 percent of adjusted gross income census .50 percent limitation
to public foundations (iscriminates against private foundations.

E'ery public foundation is an outgrowth of the efforts of individ-
uals and private folilIdat ions. All are an eXJ)IeSion of tle broad
spectrum of human opinions, convictions, motivations, which consti-
tute the strength of our society.

I and everyone associated with the Wain Foundation give our
services free of charge. The human drives-including ego--which
lead to formation of private foundations release material resources
and human efforts and compassion in the service of the public good.

Two, the 4 percent excise tax won't kill foundations. l)ut e( 1uity
would call for its reduction to actual cost of assuring compliance
with law and regulations and l)erhaps changing the title from "tax"
to "fee."

Three, the concept of a "minimum rate of investment income" is
good, but a greater incentive to exceed that minimum is required,
particularly for the smaller private foundations. I suggest that
allowing deferral of distribution of income exceeding the minimum
rate for an additional number of years would be a wholesome
incentive.

You have invited "comment on the way the Internal Revenue
Service administers the tax laws pertaining to private foundations."

The Wain Foundation was audited by the Internal Revenue Serv-
ice quite shortly after the enactment of the 1969 Tax Reform Act.
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The Internal Revenue agent who made the audit displayed an
understanding of the laws and regulations to a degree th at I con-
sidered remarkable in view of the short time clapsed since the enact-
ment of the act and the state of flux of the regulations.

I also had occasion to ask for an opinion of the Los Angeles office
of the Internal Revenue Service and was again impressed with the
promptness and competence of the reply.

You have also invited "comment on the way the Tax Reform Act
of 1969 has affected the ability of foundations to serve grantees."

I conferred with other private foundations after the enactment
of the act. I received the impression that they were frozen by fright
into almost complete inability to act on any lut the most traditional
requests for grants. This gradually melted as interpretations and
regulations were issued.

I fancy myself to be a maverick, so I considered myself free of this
"chill." However, I must confess that in preparing the Wain Found-
ation Federal form 990-P.F. for calendar year 1973, I reviewed the
schedule of contributions, that I reported on that form. Now, I am
going to share a thought that occurred to me and I hope it is only
my imagination, but it seems to me that list was less innovative than
in past years.

Perhaps it may prove that. even I need some assurance from you
that you don't dislike private foundations and even love us.

Respectfully submitted.
Senator HARTKFE. All right, we love you.
Now. let me ask you what do you support generally?
Mr. WAI,N. Well, I find for the most part we support colleges;

things having to do with education. I can give you some illustrations
if you wish?

Senator HARTKE. I just wondered generally.
Mr. WAIN. Examples would be the University of Chicago, Clar-

mont Men's College. I)rivate colleges, mentioned here by many others,
the Center for the Stud y of Democratic Institutions, the Council on
Religion and International Affairs, and so on. We Support the kind
of things that I in hope my own opinion, do something more than
merely add to the quantity of life, but really add something to sus-
tain and add to the quality of life. It is the long-term view.

This is made more difficult under the grant-making provisions for
private foundations because, as several of the witnesses have indi-
cated, these provisions encourage a tendency, and it is one from
which I am not entirely free either, that once we become accustomed
to something, it seems natural and something to which we are not accus-
tomed seems unnatural. Instead. grant-making provisions for private
foundations should encourage support for innovative endeavors.

Senator HAwtTKE. I do thank you for coming here. We will give
your testimony consideration.

The final witness is Mr. Rollin N. Hadley, director, Isabella
Stewart Gardner Museum, representing the Association of Art
Museum Directors.
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First you want to pull that mike up to you because the mike will
not work unless you have it right in f ront of you.

You may proceed.

STATEMENT OF ROLLIN VAN N. HADLEY, DIRECTOR, ISABELLA
STEWARD GARDNER MUSEUM

Mr. HADILEY. My name is Rollin van N. Hadley, and I am director
of the Isabella Sieward Gardner Museum in Boston. I am here on
behalf of the Association of Art Museum Directors, consisting of
directors from 84 of the country's leading art museums.

Bedside me here today is Mr. Kenneth I1. Liies, who is counsel.
My testimony concerns the provisions of the Tax Reform Act of

1969 which impose a 4 percent excise tax on the investment income
of certain art museums, for example, the Clark Art Institute in
Williamstown, Maass., the Frick Collection in New York City,
Winterthur in Wimlington, I)el., and my own museum, the Gardner
Museum in Boston.

Museums such as these, because they are wholly or mostly sup-
lOred by private endowments, are taxed as foundations under the
Tax IReform Act. However, they offer cultural and educational
services to the public of the same kind and quality as museums that
depend on public contributions for their support, such as the Metro-
politan Museum in New York and the Museum of Fine Arts in
Boston.

We believe it is ine(luitable and contrary to public interest to
require the endowed museums to pay a tax on their investment
income. I am here to urge on behalf of the association that the
situation be remedied by corrective legislation.

Although I appear on behalf of the association, I believe I can
best illustrate our position by using as an example the situation of the
museum I know best, the Isabella Stewart Gardner Museum, of
which I am director.

Mrs. Gardner herself assembled the remarkable and internation-
ally known collection, and she built a striking building to house the
collection as a museum in the style of a 15th century Venetian palace.

When she died in 1924, she left the museum and the collection to
the trustees under her will-seven distinguished businessmen and
scholars who were not related to her-and she also left them an
endowment for the support of the museum.

Mrs. Gardner's original trustees now have been succeeded by a
charitable corporation managed by seven trustees who are a retired
businessman, an investment advisor, a professor of music, a professor
of classics, an architect, a lawyer, and the Republican floor leader
of the Massachusetts House of Representatives.

It is obvious that Mrs. Gardner, in establishing and endowing her
museum, had not thought of seeking any of the improper tax advan-
tages at which the Tax Reform Act is aimed. Her sole purpose was
to create a marvelous and unique cultural and educational resource
for the benefit of the public.



100

I hope I may be excused for saving, as the present director of her
museum, that she succeeded brilliantly in doing so. I invite the
members of this committee, when visiting Boston, to see the collec-
tion of paintings and other objects of art, the lofty Venetian court-
yard banked with flowers, and to hear one of our concerts of classical
IflhISic.

The endowment Mrs. Gardner gave has been well managed, and
so far it has been sufficient to pay for the operation of the museum
without having to seek support. from the public. However, as with
most elowed institutions. our investment income has not kept pace
with itlation, and we are inevitably approaching the day when our
exlpellses will exceed our income.

Unfortunately that day will he considerably accelerated by the
tax oil oill ilivestmeint income imposed ulIuer ilbe Tax Reform Act.
Beginning in 1970. we have had to provide for taxes of about S25.00
a year out of an income of $600.000. and if the law is not changed,
that tax will continue even wien we are operating at a deficit.

To coml)elsat( for tle tax, we will be forced either to curtail
services to the public. or to seek public support in competition with
other inuseiinis aid charities. inevitably to their detriment. WNAe do
not believe this is in the public interest.

As I understand it. the purpose of the excise tax on foundation
income is to pay the expenses of administering the reform measures
ainwd at foundations inl the Tax Reform Act.

Educational institutions anld musuis supl)orted l)v contributions
from time public are not required to pay tie tax. presimably because
such institutions have not created the abuses tlat are tie subject of
the foundation )rovisions in the act.

I submit taiet it is just as inappropriate to extract such a tax from
similar museums just because they ha)pen to have been privately
endowed.

I am not a lawyer and I shall not attempt to describe in detail
the corre(tivye measures that we recommend. These are described in
the written statement I have submitted to the committee. I should
emphasize, however, that these corrective measures contain safe-
guards which, for example. should prevent a foundation from
escaping the tax by merely posing as a museum.

I appreciate very much the privilege of appearing before your
committee.

Senator HARTKE. This is the same problemm that we have been dis-
cussing here and really discussed yesterday with other museums.

Mr. HADLEY. Essentially the same problem that Kyran McGrath
brought up yesterday.

Senator IARTIRE. Well, we will certainly give this our sincere
consideration. We appreciate your testimony and we understand the

.problem, but do not necessarily understand the solution.
Mr. Lr s. Well, I would say, if I may, sir, on the solution, not

that we disagree with Mr. McGrath and if you wanted to take his
proposal that would be fine with us, but we believe that we presented
a narrower approach.
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Senator ITARTKE.. A narrower approach?
Mr. LJuEs. ()ur approach goes to the technical problem that we are

mainly concerned with. which is the 4-percent tax, rather than
trying to write a provision which would exempt all niuseunis from
III] revisionss of teie foundation rules. I'hw only one we are aniing
our proposal at is the 4-percenit tax, which is the main concern we
have. Ai1(. i) (oinig that we have tried to work with the statfs to
narrowly define what we are talking about, so as to not go beyond
w1hiat is IPleth(l to accoiipiish it.

Thank 'vou.
S rlator II.IwrKE. All i' rlit. fine. I understand and sp)re11iate that.
I M t. 1a Id l''s pr(l.-ired st temt(nt and sll!se(jplenit relative coil-

1,11llcl(at iolis follow :]
STrA'Il:MENT ON IIEIIAIF OF TilE ASSO(IATION OF ART .M1u'sEUM I )IRF'1S

My nalme is RIollil N. Iliadley. I am directorr of tile Isabella Stewart Gar(lner
Milsetil, of liost(iii, Massa(ciiuwetts. I am ailwearing today oii 1elialf of the
Asswiatlikn of Art Museui lirec.tors (the Ass(ociati on . of which I ain a
long time miniber. The Associati ,n consists of representatives froit 84 of the
hfIdling art ]lmulleils of ilie country. As a group. the Assoiation's i bnlhers
are vitally contcerned about tie way the Tax Reform Act of 19(69 the 16169 Act ,
is interpreted by the 1rta.-mry Iepartnment in its revised regulations, dis-
crinilnate.s against certain art inuseunus by treating them aiu private "oIWr-
aling foundations" rather than as "publicly supported" organizations. As a
re,,ult of being relegated to private operating foundation status, the art
IIIiUsellIS o oinerlled are sulbjected to (eriain inequities, the most serious being
the imposition of the four percent excise tax on their investment income. This

li -urn adversuly affects their ability to carry out their exempt functiu of
educating the public. Legislative relief is needed.

I. TIE PROUii.EM

The (ifeiulty with which we are concerned arose because the Treasury I)e-
partment, after the enactment of the 1169 Act, revised its regulations defining
publicly supported organizations (under section 170(b) (I (A) (vI ) of the
Internal Revenue Code) to require that a museum normally receive at least
10 percent of its support from the general public before It can be considered as
qualifying under the "facts and circumstances" test as a publicly supported
organization. While many niuseumis meet this 10 percent test, a significant
number cannot do so, Including some of the most outstanding art mutseumis of
our country. Examples of well-known art museums which face this problem
are the Clark Art Institute in WiIliamstown, Massachusetts. the Frick Collec-
tion in New York City, the Winterthur in Wilmington, Delaware, and the
Gardner Museum In Boston.

I might say that this change In the regulations was made even though there
was no change by Congress in the statutory language of the pertinent pro-
vision, section 170(b) (1) (A) (vl) of the Code. Thup, a number of art museums
which had assumed they would not be treated as private foundations found
they were in fact so classified by the Treasury even though no change in the
statutory definition on which they had relied was made by the Congress.

Generally, the museums facing this problem were established many years
ago, usually by wealthy donors who left them substantial endowments designed
to meet their anticipated future needs. Over the years, control of these
museums has passed beyond the families of the principal donors so that
today their governing bodies are broadly representative of the interests of
the general public.

Since the above-listed museums provide the same kind of museum services
directly for the benefit of the public as do the museums which Treasury treats
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as publicly supported, such as the Metropolitan Museum in New York City
and the Boston Museum of Fine Arts, to name but two, the Association
sincerely questions the wisdom of subjecting these endowed museums to the
penalty of the four percent private foundation excise tax and to the other
disadvantages of private foundation status, to which publicly supported
mu4euns are not subject.

The Gardner Museum offers an example of how the four percent excise tax,
when applied to museums, can work against the interests of the public. The
Museum is in the style of a 15th Century Venetian palace, a striking setting
for its intteritationally famous art collection. It receives about 200,000 visitors
a year without charge for admission. Special tours by school groups are en-
couraged, including groups from the Boston Public Schools, Concerts of classi-
cal music are offered each vieek to the public free of charge. So far, the
Museunis has not had to seek public support because it was substantially
endowed by Mrs. Gardner and its endowment income has generally bieen suf.
ficient to meet operating expenses. However, with rising costs, it is probable
that income will not continue to be sufficient to meet expenses and pay the
four percent excise tax. It seems inevitable that the four percent tax will do a
disservice to the public by causing, for example, curtailment (if services, the
im)osItion of an admission charge, or requests for public support in competi-
tion with other charitable organizations.

Tiet Association firmly bvlileves it is I ne(uitllie to differentiate for tax
purposes between museums which are treated as publicly supported and those
which were fortunate enough to be richly endowed and thus are not heavily
delndent upon public support. Essentially, we believe, the test should be
based on 8ervicc8 rendcred to the public rather than on the source of funds
so used. Application of the four percent excise tax necessarily reduces the
funds available to the privately endowed museums to continue to provide their
public services, thereby defeating the public's interest.

2. PROPOSED LEGISLATIVE REM EDY

To remedy this situation, Representative Koch of New York, on January 3,
1973, introduced II.R. 704, tle provisions of which would exempt from the
four percent excise tax Imposed by section 4940, added to the Code by the
1969 Act, "any private foundation which is organized and operated exclusively
as a library or museum furnishing facilities or services directly to the public."
The Association presented last year detailed testimony before the House Ways
and Means Committee on II.R. 704, and later proposed to the House Committee
modifications to the Bill, mainly designed to require stricter standards for
exemption from the tax. As so modified, the Bill would add a new subsection
(d) to section 4940 of the Code, reading substantially as follows:

"(d) Exemption for Libraries and Muscum&.-Subsection (a) shall not apply .
to any operating foundation (as defined in section 4942(j)(3)) which is
organized and operated primarily as a library or museum furnishing facilities
or services directly to the public and which is not controlled directly or in-
directly by one or more substantial contributors (as defined in section 507(d))
or any member of the family of a substantial contributor (as defined in sec-
tion 4946(d) )."

3. OtTLINX OF REASONS FOR AME D.MENT

Mr. Charles van Ravenswaay, Director of Winterthur, in his statement last
year to the House Committee on behalf of the Association, made essentially
the following points in support of the enactment of H.R. 704. (See Public
Hearings on General Tax Reform, Committee on Ways & Means, 93d Cong.,
let Sess., Part 15, pp. 0097-6105.)

(a) In contrast to the great European museums, which are state owned
and supported, most American museums have been and are dependent on
philanthropy for their support.

(b) In recent years, however, the Congress, and Federal and state govern.
mental agencies have come to recognize that our museums perform Important
educational and cultural functions on a large scale, and to recognize that
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museums should expand their public services and should receive public support
to make this possible.

(c) Imposing an excise tax on the income of endowned museums is directly
contrary to the public interest, which is to have museums expand their
facilities and services. The effect of the tax is to curtail their functions.

(d The functions of museums are closely akin to and Interrelated with
the educational activities of schools and colleges, which are exempted from
being classified as "private foundatIons."

(e) Since endowed museums offer public services and benefits of the same
kind as museums which are not taxed a1s private foundations, It Is Inequltahle
to tax the endowed museums just because they happen to be supported by
(,ndowment income.

Tie endow wed museums are not the kind of foundations which gave rise to
the abuses envisaged by the 1969 Act. The Clark Art Institute, the 'rick
Collection, the Gardner Museum, Winterthur, and others like them were founded
as collections for tile educational and cultural benefit of tie public and clearly
not as a means for misusing the income tax laws for private, benefit through
self-dealing, retaining control of a family corporation, improperly accumulating
income, and the like. There is no need for "reforms" where such institutions
are concerned, and it seems particularly inappropriate to penalize them with
an excise tax to pay for enforcing the law aimed at abuses these institutions
havw, bad nothing to do with.

It is necessary, of course, to distinguish between institutions which genuinely
are conducted as musemlins, and foundati bs not collllu.ted primarily for such
purlmoses. but which might call themselves museums in order to secure ex-
emption from the excise tax. The proposed amendment would limit the exemip-
tion to genuine museulls. In order to be exempt from the tax, a museum (or
library) would have to meet the tests for an "operating foundation," so no
foundation not expending substantially all of its income for museum or
library purposes coul(1 qualify for the exemption. Furthermore. the requirement
tlhat ile ll hellell not le (olitrolled h y substantial contrilutors or their families
would serve to prevent the use of the museum's resources for a private
purpose and ensure a governing body which would represent the interests
of the public.

The proposed amendment would exempt museums only from the four per-
cent excise tax and not from the other provisions of the Tax Reform Act
concerning foundations, which penalize abuses such as self-dealing, failure
to distribute income, improper investments, and political expenditures.

4. OTHER RECOMMENDATIONS

In addition to the above amendments to Mr. Koch's bill, consideration should
be given to the following related matters.

(a) Amend *eetion 4945 to relieve private foundation grantors from "expendi-
turc responsibility" with respect to grants to operating foundations of the type
described in the foreging anicndment.-The presence of the "expenditure re-
sponsibility" requirement discourages some private foundations from supporting
museums which fall to meet the 10 percent public support requirement which
in turn hinders their meeting such requirement. No good purpose is served In
applying such a restriction against grants by private foundations to museums
which qualify as operating foundations and as publicly controlled.

(b) Restortion of charitable contribution deduction for donor-arti-ts.-The
Association has gone on record as supporting the enactment of legislation which
will provide a Federal income tax charitable contribution deduction for the
fair market value of donor-created works of art that are given to mnusenums
or other charitable organizations for a use related to the donee's exempt
purpose or function.

In this connection, it Is noted that Mr. Mills' bill (H.R. 3152, relating to
contributions of donor-created works of art), permits deduction of one-half
of the unrealized appreciation and covers only gifts to organizations qualifying
under section 170(b) (1) (A) (Ii) (a school), (v) (a governmental unit),
or (vi) (a publicly supported organization). The Association favors restoration
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of the full deduction for contributions of original works by artists to museums.
Moreover, since no distinction in the present law is made as to gifts by Indi-
viduals to museums which quality as publicly supported organizations under
section 5(9)(a (2) or (8), rather than under section 170(b) (1 (A) (vi), or its
'operating foundations" under section 4942(j) i3), there is no reason for
drawing such a distinction here between publicly supported museums which
qualify under section 170(h) (I) (A) (vi) and those which otherwise qualify its
public charities or is operating foundations.

TIHE HENRY FRANCIS )UPONT WVINTFERTHUR M11'S3UM,
Winterthur, Del., June 11, 1974.

1i,. \'A.NC IIARTKE,
Chairman, S ubcommiftfte on Foundations,
1'.8. ,cnatc, Washington, D.C.

I)EAR Sis: Rollin N. ladley, director of tie Isabella Stewart Gardner
Museum, appeared on May 14 before your Subcommittee on Foundations on
behalf of the Ass(ciation of Art Museum Directors.

You have asked him for a statement of total assets of art museums adversely
affected by the foundation section of the Tax Reform Act of 1960. Winterthur
Museums to which Mr. ladley referred.

Enclosed is a copy of the Winterthur Museum audited finamwlai statement
that will aplar in the 1973 Annual Relort which is now bcng printed. You
will note that total assets were $82,892,708 at Iecember 31, 1973. This is
exclusive of collection objects and library holdings,

Winterthur Museum has recently received the enclosed advance ruling to
terminate foundation status under the 60-month terminlition procedure. If,
at the end of the 60 Ionths ( )ecember 31, 1978), we have not maintained the
required 10-percent public financial support, we will have to pay the 4-percent
excise taxes on investment income for the five-year period. We are, therefore,
very much interested in a change in the law that would exclude qualified
mIu.eums from the 4-percent excise tax provision.

For years 1970, 1971, 1972, and 1973, Winterthur Museum paid 4-percent ex-
cise taxes amounting to $478.903. Maintenance, security, utilities, and related
expenditures are rather well fixed. One cannot reduce them wthout closing down
parts of the Museum. Excise taxes are, therefore, not paid by reducing basic
operating expenses, but rather are taken from funds that normally would be
available for educational programs.

Sincerely yours,
CHARLES VAN RAVENSWAAY, Director.

FRANK A. GUNNIP & COMPANY,
Wilmington, Del., Februnry ?,6, 1974J.

ACCOUNTANTS' OPINION

Tim: ExlCUTIVE (oMMITrE; OF TilE BOARD OF TtUSTEEs-TI.?: IhENRY FRANCIS
DUPONT WINTERTIIUR MUSEUM, INC.

We have examined the balance sheet of The Henry Francis duPont Winter.-
thur Museum, Inc., as of I)ecember 31, 1973, and tne related statement of
changes in fund balances for the year then ended. Our examination was made
in accordance with generally accepted auditing standards and accordingly in-
cluded such tests of the accounting records and such other auditing procedures
as we considered necessary in the circumstances.

In our opinion, the aforementioned statements present fairly tie financial
position of The Henry Francis duPfont Winterthur Museum, Inc., at I)ecember
31. 1973. and the results of Its operations for the year then ended, in conform.
ity with generally accepted accounting principles appropriate for nonprofit or-
ganizatiis applied onl a basis consistent with that of the preceding year.

FRANK A. GUNNIP.
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The Henry Francis duPont Winterhur Museum, Inc. balance sheet, Dee. 31, 197$

Assets:
Cash ...................................................
Accounts receivable --------------------------------------
Bookstore inventory -------------------------------------
Prepaid expenses ----------------------------------------

Investments:

$303, 322
40, 839
87, 321
9,182

Corporate notes ------------------------------------ 1,441,038
U.S. Government securities -------------------------- i, 151, 997
Corporate bonds ------------------------------------ 9, 049, 610
Mortgages .......................................... 947, 218
Preferred stock -------------------------------------- 70, 241
Common stock ------------------------------------- 53, 064, 237

Total ------------------------------------------- 65, 724, 341
Land and buildings -------------.----------------------- 16, 727, 703

Total ----------------------------------------------- 82, 892, 708

Liabilities and fund balances:
Accounts payable ----------------------------------------
Accrued payroll taxes and withholdings --------------------
Provision for Federal excise tax ---------------------------

Fund balances:
C urrent --------------------------------------------
R restricted ------------------------------------------
E ndow m ent -----------------------------------------
C ap ital ---------------------------------------------

$85, 224
5, 274

121,924

1,099, 674
1,208, 346

63, 644, 563
16, 727, 703

Subtotal ----------------------------------------- 82, 680, 286

Total ------------------------------------------- 82, 892, 708

7he Henry Francis duPont Winterthur Museum, Inc., changes in fund balances
for the year ended Dec. 31, 1973

Increases:
A dm issions ---------------------------------------------
Gifts ..................................................
Investm ent incom e ---..-----------------................
Trust income ..........................................
Bookstore sales, food sales and other receipts ----------------

Total........................................

Decreases:
Collection objects, library materials, fellowship grants and

publishing ...........................................
Curatorial, educational and research expenses ---------------
General and administrative expenses ----------------------
Maintenance and security of buildings and grounds
Federal excise tax ---------------------------------------
Book loss from investment transactions --------------------

$174, 189
196, 329

3,132, 470
108, 102
392, 903

4, 003, 993

67, 415
878, 482

1, 027, 851
1, 464, 524

120, C50
96, 723

Total ----------------------------------------------- 3, 755, 645

Net change in fund balances ---------------------------------- 248, 348
Fund balances, Jan. 1, 1973 ------------------------------ 82, 431,938

Fund balances, Dee. 31, 1973 ------------------------- 82, 680i 286
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Ta HENRY FRANCIS DUPoNT WINTKRTIITUR M t'8CUU, INc.

NOTES TO FINANCIAL STATEMENTS, I}ECE)MIIR 3 1, 1073

Summary of signiftcant acc*oun tin poliiei
inventorie.-Inventories are valued at the lower of cost or market. The Re-

volving Account for Publishing Activities in the Restricted Funds maintains
an inventory of publications with The University Press of Virginia and in
storage at Winterthur. The total cost of the inventory, not shown in the flinal-
cial statements at December 31, 1973, was approximately $135,000 (1972--$125,-
000). publication costs are recorded as decreases in fund balances when paid.

Depreriation.-For financial statement purposes there is no provision for de-
preclation of fixed assets.

(s'pital funds.-1l4nd and buildings are reported at estimated value on ac-
quisition date and have been consistently recorded in the accounting records
uponi acquisition or completion of construction. The value of collection objects
and library holdings is not Included In the accounting records.

hvestmcnts.-Investments are shown in the balance sheet at cost or fair
market value on date of recelpt. The total market value of investments at
December 31, 1973, was approximately $63,700,000. The Museum has consistently
followed the policy of not accruing income on investments.

Penion..-A noncontributory pension plan is in effect for all eligible employ-
ees. The Museum's policy is to fund pension cost accrued. The total pension
contribution to the plan was $95,000 in 1973 (1972-$90,605).

I)EPARTMENT OF TIE TREASURY,
INTERNAL REVENUE SERVICE,
W'ashington, DC., May 3, 1974.

Key I)istrict: Philadelphia, Pennsylvania.
Advanced Ruling Peri dl Ending: )ecember 31, 1978.
TIiE HENRY FRANCIS DUitPONT A'INTRTHUR ISI:'IM, I'NC.,
Winterthur, Dcl.

GENT MEN : This is in reply to your request for an advance ruling under the
provisions of Regulations section 1.507-2(e) permitting you to terminate your
private foundation status.

Our records indicate that you operate a museum of early American culture,
Winterthur, which is open to the public. You also conduct many research, edu-
cational, and cultural programs for the benefit of the public. You were recog.
nized as exempt from Federal income taxes under section 501(c) (3) of the
Internal Revenue Code by letter dated May 19, 1953.

Winterthur was created by Henry Francis du Pont, who was your only sub-
stantial contributor until his death in 1969. Your support is derived from an'
endowment fund, admission fees, and contributions of cash and collection pieces.

We have further determined you can reasonably be expected to be an organi-
zation of the type described In sections 170(b) (1) (A) (vi) and 509(a) (1). Ac-
cordingly, you will be treated as a publicly supported organization and not a
private foundation, for an advanced ruling period beginning January 1, 1974.

Regulations section 1.507-2(d) provides that in order to meet the requirement
of section 507(b) (1) (B) of the 60 mouth termination period as a section 509
(a) (1) organization, you must meet the requirements of section 509(a) (1) for
a continuous period of at least 60 calendar months.

For purposes of section 507(b) (1) (B) of the Code, you will be considered to
be a section 509(a) (1) organization described In section 170(b) (1) (A) (vi) for
a continuous period of 60 calendar months only If you satisfy the provisions of
Regulations section 1.170 A-9(e) based upon aggregate data for such entire
period, rather than for any shorter period set forth In section 1.170A-9(e). (In
our letter Issued June 19, 1973, we ruled that you cannot terminate your private
foundation status In a 12 month termination under section 507(b) (1) (B)).

At the end of your 60 month termination, however, you must establish with
your key District Director, Philadelphia, Pennsylvania, that for such 60 months
you were In fact an organization of the type described in section 170(b) (1) (A)
(vi). If you establish this fact, you will be classified as a section 509(a) (1)
organization as long as you continue to meet the requirements of section 170(b)
(1) (A) (vi).

If you fail to satisfy the requirements of section 509(a) (1) for the contain.
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uous 60-month period, lout you satisfy the requirements of section 509(a) (II
for any taxable year or years during such 60-month period, you will be treated
as a section 509(a) (1) organization for such taxable year or years. Grants or
contributions made during such taxable year or years shall be treated as made
to an organization described in section 509(a) (1).

In addition, sections 507 through 509 and Chapter 4'2 shall not apply to such
organization for any taxable year within such 00-month period for which it does
m t such requirements.

Grantors and donors may rely on the determination that you are not a pri-
vate foundation for your 60-month p.riod. However, if notice that you will no
longer be treated as a section 509ta) (1) organization is published n the In-
ternal Revenue Bulletin, grantors and donors may not rely on this determina-
tion after the (late of such publication. Also, a grantor or donor may not rely
on this determination if he was in part responsible for, or was aware of, the
act or failure to act that resulted In your loss of section 509(a) (1) status, or
acquired knowledge that the Internal Revenue Service had given notice that
you would be removed from classification as a section 509(a) (1) organization.

We are Informing your key District Director of this action. Please keep this
ruling letter in your permanent records.

Sincerely yours,
M1ILTON CERNY,

Chic, Rulin s Section. 1, Exaempt Organizations Branch.

THE FRICK COLLECTION
Ncw York, N.Y., June 13, 1974.

Senator VANCF. IIARTKE,
Chairman, Subcommittee on Foundations,
U.S. Senate, Committee on Commerce, 17ashington, D.C.

DEAR SENATOR IIASTKE: Mr. Rollin Hadley, director of the Gardner Museum
in Boston, who testified before the Subcommittee on Foundations on May 14th,
has asked me to respond directly to your letter of May 28th asking for certain
information for the hearing record from museums adversely affected by the 4%
excise tax.

The endowment assets of The Frick Collection had a market value as of May
31, 1974 of $50,917,000.

For the years 1970 to 1973, The Frick Collection paid excise taxes of $66,727,
$52,935, $77,513 and $70,000 (estimate), respectively.

For your further information, admission to the Collection and to the frequent
lectures and concerts has always been free. During 1973, 256,245 people visited
the museum.

We are very grateful that your subcommittee is considering legislative relief
from the 4% tax for those museums which serve a broad public. If I can give
you any further information about The Frick Collection and the adverse effect
on it of th excise tax, please do let me know.

Sincerely,
DAVID MONHgfl COLLINS.

ISABELLA STEWART GARDNER MUSEUM,
Bosto^, Mass., June 14, 1974.

Senator VANCE HARTKE,
Chairmnatt, Subcommittee on Foundations,
U.S. Senate, Washington, D.C.

DEAR SENATOR HARTKE: In answer to your request for assets of this Institu.
tion In support of my testimony on 14 May before the Senate Committee on
Finance, Subcommittee on Foundations, I enclose the audited report for 1973,
Appraised valuation here shown was made in 1936.

In 1971 when the museum was required to prove that It qualified as an op-
erating foundation the Art Dealers Associations made an appraisal at no little
expense to the museum. Out of the approximately 2,000 objects in the collection
142 objects appraised were valued at $47,661,000.00 (see attached).

35-6,8---74-8
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I have asked other institutions named in the testimony to write directly to
you in response to your request.

Sincerely yours,
ROLLu VAN N. HADLEY, Director.

Enclosure.
ART DEALERS ASSOCIATION OF AMERICA, INC.,

Now York, N.Y., January 6, 1971.
Mr. ROLLIN VAN N. HADLEY,
Director,
Isabella Stewart Gardner Mu8eum,
Boston, Mass.

DEAn MR. HADLEY: Lursuant to our agreement, a l)anel of four members of
this Association, Mssrs. Eugene V. Thaw, Frederick Mont, Clyde Newhouse and
Eric Stiebel, visited the Isabella Stewart Gardner Museum where they exam-
ined the works listed on the annexed Schedule. Each member of th panel was
and is fully familiar with the market values, in the United States and abroad,
of works of the nature and period of the listed works. The appraised value
shown after each work on the Schedule is believed to be the fair and reasonable
present market value of the work.

Very truly yours,
By Gilbert S. Edelson,

Secretary atd Trea8urer.

The Isabella Stewart Gardner Museum, Inc., trustee under the will of Isabella Stewart Gardner:

Statements of net assets and fund balances Dec. 31, 1973 and 1972

Net assets 1973 1972

Cash ................................................................. $18,628 $46,482
Commercial paper, at cost which approximates market ....................... 1,811,326 ..................

Investments, at cost (note 1):
Bonds (quoted market price at Dec. 31, 1973-$2,331,054) .............. 2,351,101 3,612,315
Stocks (quoted market price at Dec. 31, 1973-'8,985,01 1).............. 9,344,653 8,554,293

Total ............................................................ 11,695,754 12,166,608

Museum property (note 2):
Museum building and underlying land ................................. 366,400 366,400
Contents of Museum building ......................................... 4,015, 000 4,015,000Old greenhouse and underllng land ...................................... ... 7 000
New greenhouse and under ying land .................................. 237

Total ............................................................ 4,966,826 5,002,637

Total assets ..................................................... 18,492,534 17, 215, 727
Less, accrued real estate and income taxes (note 5) ........................ 42, 486 54, 953

Net assets ........................................................ 18,450,048 17, 160,774

fund balances:
Operating (note 3) .................................................. 266,638 115,545
General ............................................................ 16,445,680 15, 229,191
Pension (note 4) .................................................... 1,055.169 1,097, 929
Maintenance and depreciation ........................................ 682, 561 718,109

Total ............................................................ 18,450,048 17,160,774

Senator I-IARTKE. Well, unless there are other questions, we thank
all of you.That concludes our witness list for this morning, and we will

recess again, subject to the call of the Chair and the availability of
dates with the committee.

This committee is part of the Finance Committee as you know,
and we are going into the question of medical care and so we have
a problem on scheduling.

[Whereu pon, at 11:15 a.m., the subcommittee recessed, subject to
the call of the Chair.]



PRIVATE FOUNDATIONS

MONDAY, JUNE 3, 1974

U.S. SENATE,
SuBcoMMIrrTEE ON FOUNDATIONS,

COMMITTEE ON FINANCE,
Washington, D.C.

The subcommittee met, pursuant to notice, at 2:15 p.m., in room
2221, Dirksen Senate Office Building, Senator Vance Hartke (chair-
inan of the subcommittee) presiding.

Present: Senators Hartke and Bentsen.
Senator HARTKE. The committee will please come to order.
This is the third day in a series of hearings being held by this

subcommittee to attempt to get the facts which we need concerning
private foundations. Our previous 2 days of hearings revealed a
microcosm of the public's attitude toward philanthropy in the
United States.

We had witnesses who described the many accomplishments which
were made possible by foundation money. We had witnesses who
recognized the positive contributions of foundations, but who encour-
aged foundations to do much more, and we had witnesses who con-
cluded that foundations were little more than a tax dodge for the
wealthy.

I suspect that there is more than a little bit of truth in each of
these viewpoints. What is most disturbing to me is the almost com-
plete absence of hard facts. Congress acted in 1969 with only the
barest of facts when we established a set of new requirements for
private foundations. There were abuses in 1969, and they had to be
corrected.

I do not dispute the wisdom of those who proposed the provisions
of the Tax Reform Act of 1969 which apply to private foundations.
What I do say is that none of us knew in 1969 just how extensive
those abuses were, nor could we have known just what the impact of
the new requirements would be.

Our hearing today gets right to the heart of this question. Wit-
ness after witness before this subcommittee has pointed out the con-
tinuing lack of information about private foundations. We have had
hearings on the impact of the 1969 act on foundations, but there
have been, as I said, precious few facts.

In other words, have the changes adopted in 1969 caused some
fotindations to go out of business?

(109)
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Have they discouraged new foundations from being established?
Have they simply encouraged private foundations to change their

status to public charities?
Most important of all, have the changes made in 1969 discouraged

the unnecessary accumulation of capital and resulted in more money
going to charitable purposes?

These are basic questions. The answers to these questions are essen-
tial if Congress is to evaluate both the effects of the 1969 Tax Act
and the role of foundations in our society today.

Our witness today is Mr. I)onald C. Alexander, who is Commis-
sioner of the Internal Revenue Service. Ile is in a position to provide
this subcommittee and the public with much of the information we
need.

Tie IRS is charged with the responsibility of administering
private foundations. Those organizations seeking tax exempt status,

e they private foundations or public charities, must make applica-
tion to the Service. Once they achieve tax exempt status, they must
file annual information returns and they also become subject to audit
by the IRS. We therefore look forward to his testimony today.

Mr. Alexander, would you please come forward. I submitted, as
you know, a list of questions to you on March the 22d, and you have
submitted answers. Bring whoever you want to with you.

What we will do is put those questions into the record at this time
with your replies to those questions.

[The information referred to follows:]

U.S. SENATE,
COMMITTEE ON FINANCEt

March 2 , 1974.
Hon. DoNALD-C. ALEXANDER,
Commissioner,
Internal Revenue Service,
Washington, D.C.

DEAR COMMISSIONER ALEXANDER: The Subcommittee on Foundations plans to
hold hearings on the subject of problems raised by the administration of private
foundations by the Internal Revenue Service, in the latter part of April. We
would appreciate having your comments on this subject during our hearings and
I would specifically like you to direct your attention to the series of questions
which follows.

1. (a). How is the Internal Revenue Service presently organized with respect
to exempt organizations?

(b) What functions are performed?
(c) How many people are Involved?
(d) How many man-hours are Involved?
(e) What activities are undertaken?
(f) How much money is budgeted for this activity?
(g) How often are audits performed?
(h) What was the Impact on your normal exempt organization audit activities

of programs related to the Economic Stabilization Act and the energy program?
2. (a) In your auditing activities do you treat private foundations differently

from other exempt organizations?
(b) How much of your budget goes to auditing private foundations?
(c) How many man-hours are Involved in audits of private foundations?.
3. (a) What changes do you anticipate in your activities related to exempt

organizations if the Special Assistant Commissioner proposed by both House and
Senate pension bills become law?
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(b) What plans does the Service have for recruiting, employing and training
specialized personnel in the exempt organization field?

4. (a) How many organizations are exempt under section 501(c) (8)?
(b) How many of these organizations came into existence after 1969?
(c) How many were already in existence but first brought forth their exist-

ence to I.R.S. after 1969?
5. (a) Of the section 501(c) (3) organizations now registered with I.R.S.,

how many are so-called "public charities" under each of the clauses (i) through
(v) of section 170(b) (1) (A) ?

(b) How many are "publically supported" under clause (vi) of section 170
(b) (1) (A) ?

(c) How many are section 509(a) (3) organizations?(d) How many are section 509(a) (8) organizations?
(e) 1. How many are private operating foundations?
2, 11ow many are non-operating foundations?
3. What is the asset value of operating foundations and of non-operating

foundations?
4. What is the asset value of foundations formed after the 1969 Tax Act?
(f) What figures does the Service have on foundation terminations, includ-

ing a breakdown based upon operating and non-operating foundations and the
assets of each?

(g) The answers to the above questions are based on information as of what
date?

0. (a) Of the section 509(a) (3) organizations, what are the patterns of re-
lationship to "public" charities, and to section 509(a) (2) organizations?

(b) How many qualify because they are "operated in connection with" a
public charity?

7. How many of the 509(a) (8) organizations provide funds as their sole or
primary service to their public charity or section 509(a) (2) organization?

8. (a) How frequently have each of the categories of public charities and
private foundations been audited since 1969?

(b) How many man-hours or man-years have been used in performing these
audits?

(c) Ha'e these audits generally been conducted by personnel whose primary
activity is the auditing of taxable income?

9. (a) How much has teen collected under each of the categories of private
foundation taxes other than the tax on investment income in each of the years
since the 1969 Act?

(b) Of this amount, how much constituted "first-level" taxes and how much
constituted "second-level" taxes?

(c) How much constituted penalties under section 6684?
(d) How much constituted "wringer" taxes under section 507?
(e) How many proceedings are still outstanding or a "first-level" tax has

been determined but the case has not yet been closed?
10. Generally, are "first-level" taxes determined as a result of the exempt

organization volunteering the information, information received from State
authorities, or information developed from I.R.S. examination of returns and
I.R.S. audits? To what extent has State authorities participated in the closing
of cases so as to avoid the necessity for "second-level" taxes?

11. To what extent does I.R.S. coordinate the audits of charitable organiza-
tions and individual taxpayers?

12. Why does the federal tax return no longer require disclosure of the names
of specific charitable organizations to which the taxpayer contributed if he has
retained cancelle dchecks?

13. (a) To what extent does I.R.S. monitor the requirement that private
foundations publish a notice of the availability of their report for public In-
spection and that it be available?

(b) Have you found any situation in which a foundation was not in comply.
ance with this requirement?

(c) If so, list each such foundation and any subsequent corrective action.
14. What evidence is there that the payout requirement has resulted in an

increased amount of current expenditures for charity by private foundations?
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15. Of the organizations on the Treasury Department's cumulative tax ex-
empt list, how many use the term "foundation," "fund," or "trust" in their
name? flow many of these organizations are not classified by the I.R.S. as
private foundations?

16. (a) How many rulings have been issued under the Tax Reform Act which
affect private foundations?

(b) How many of these rulings have been published?
17. Please supply the Subcommittee with the I.R.S. regulations applying to

the requirements of the Freedom of Information Act.
To expedite the preparation for the Subcommittee's hearings, I would appre-

ciate if you would designate a member of your staff to work with Howard
Marlowe of my staff. Please have your designee contact Mr. Marlowe at the
earliest possible time by calling 225-4814.

With my best wishes, I am
Sincerely,

VANCE HARTKE,
(Ihalrtnan, Subcommittee on Foundations, Senate Finance Committee.

DEPARTMENT OF THE TREASURY,
INTERNAL REVENUE SERVICE,

Washington, D.C., May 30, 197,f.
Senator VANCE IHARTKE,
Chairman, Subcommittee on Foundations,
Senate Finance Committee,
U.S. SENATE,
Washington, D.C.

DEAR SENATOR HARTKE: IIn accordance with our understanding with Mr. Mar-
lowe of your staff, we are forwarding a background paper summarizing the
areas of your inquiry contained in your letter of March 22, 1974.

We look forward to consulting with you and the other members of your Sub-
committee on the very complex issues involved inI the administration -of the
statutes relating to private foundations.

With kind regards,
Sincerely,

DONALD C. ALEXANDER.
Enclosure.

BACKGROUND MATERIAL FOR SENATOR HARTKE

1. ORGANIZATION STRUCTURE AND RESPONSIBILITIES

The Internal Revenue Service's present organization with respect to exempt
organizations involves several principal functional areas: Compliance, Techni-
cal, and Accounts, Collection and Taxpayer Service (ACTS). Personnel are
located at the National Office in Washington, D.C., and at selected offices
throughout the country.

The Assistant Commissioner (Compliance) has responsibility for the audit
portion of our exempt organization program. Specifically, the Exempt Organi-
zations -Examination Branch within the Audit Division plans, monitors, and
evaluates nation-wide programs for the examination of exempt organization
returns and records. It issues procedural material to guide exempt organiza-
tion examinations, and it reviews certain revenue agent reports to ensure qual-
ity and uniformity of examinations. It also has responsibility for the Exempt
Organization Master File.

The Internal Revenue Service has seven regional offices. Within the office of
each Regional Commissioner, there is an exempt organization program manager
on the staff of the AsAsIstant Regional Commissioner (Audit). Tile program
manager monitors the exempt organization program of the key districts within
the particular region.
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The actual field operations are carried out by the Office of International Op-
erations and sixteen key districts located throughout the country:

Region: Key district
North-Atlantic -------------------- Boston, Manhattan.
Mid-Atlantic ---------------------- Baltimore, Philadelphia.
Southeast ------------------------ Atlanta.
Central ---------------------------- Cincinnati, Cleveland, Detroit.
Midwest ------------------------- Chicago St. Louis, St. Paul.
Southwest ----------------------- Austin, ballas.
Western ------------------------- Los Angeles, San Francisco,

Seattle.

Within the audit divisions of these key districts, there are exempt organiza-
tion groups which process applications for recognition of exemption and con-
duct examinations of exempt organizations. When an organization disagrees
with an examiner's decision, a conferee specializing in exempt organization
work will hear the case. The districts also have specialists to review the exempt
organization cases for accuracy and completeness before they are closed.

The current audit program has private foundations audited on a five-year
cycle, with the largest, most complex ones examined every two years. Other
exempt organizations are audited on a scale designed to provide representative
coverage. The programs related to the Economic Stabilization Act and the energy
program had very little Impact on our exempt organization activities.

The Assistant Commissioner (Technical) is primarily responsible for pro-
viding basic principles and rules for the uniform interpretation and application
of the Federal tax laws administered by the Service. The Miscellaneous and
Special Provisions Tax Division, through its Exempt Organizations Branch,
carries out this function In the area of exempt organizations. The Branch's
activities include providing rulings to taxpayers, furnishing technical advice
to IRS district offices, reviewing regulations, preparing Revenue Rulings and
Procedures, and conducting in-depth studies of difficult technical issues.

Also in Technical, the Tax Forms and Publications Division works with the
Exempt Organizations Branch In developing explanatory publications, forms,
form letters, and other materials for the use and guidance of Service personnel
and the public.

The Assistant Commissioner (Accounts, Collection, and Taxpayer Service)
has responsibility for the computer processes necessary to administer the exempt
organization program and for the collection of delinquent returns aiid accounts
due by exempt organizations. The Accounts and Data Processing Division writes
and maintains the computer programs and provides the necessary instructions
to process all exempt organization returns, forms, and related attachments
filed with the Service.

The documents are actually received at the Philadelphia Service Center
where the processing takes place. Data from the documents are transcribed to
be posted to the Exempt Organization Master File (EOMF). This EOMF is
maintained and updated periodically through a series of computer programs at
the National Computer Center at Martinsburg, West Virginia.

For fiscal year 1974, budgeted figures for the exempt organization program
are summarized below.

Audit Technical ACTS

Man-yeart ........................................... 845 160 206
Man-nCurs ........................................... 1,757,600 332,000 428,480Amount ............................................. $15,198,000 $3, 100,000 $2,840,000

The number of man-years times 2,080, the number of hours a full-time employee
is paid for per year, equals the man-hours on the above chart. Of course, some
of this time will represent leave, holidays, and indirect program requirements
such as training, staff meetings, etc. The man-year figure also allows for the
portion of time management must devote to the program.
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These three functions carry the principal portion of the exempt organization
program. Other functions become involved as necessary. For example, the of.
fice of the Chief Counsel handles legal interpretations and litigation matters
involving an exempt organization, and the office of the Assistant to the Com-
missioner (Public Affairs) issues news releases on exempt organization mat-
ters. The Assistant Commissioner (Administration) provides support services
of training, personnel, facilities management, and fiscal management.

2. CONDUCT AND EXTENT OF PRIVATE FOUNDATION EXAMINATION PROGRAM

Concerning the conduct of private foundation examinations, our examiners
seek to apply the law fairly and impartially. There Is no difference in treat-
ment of private foundations as opposed to other kinds of exempt organizations.

With regard to the extent of our private foundation audit program, we have
had more extensive coverage than of other organizations. By December 31, 1974,
we plan to have audited substantially all private foundations at least once dur-
Ing the previous five-year period. The largest, most complex private foundations

.{_re audited on a two-year cycle rather than the five-year cycle.
Audit coverage of other exempt organizations is not done on the basis of 100%

coverage. Through a classification system, we select the returns of organizations
whose affairs most need to be examined. Areas which show patterns of non-
compliance are stressed.

The Service's private foundation audit activity for fiscal year 1974 Involves
approximately 1,123,000 man-hours. The amount budgeted for this audit pro-
gram was $9,711,522. These figures represent 63.9% of the total exempt organi-
zation examination program.

3. ANTICIPATED CHANGES IF TIE BILL TO PROVIDE A SPECIAL ASSISTANT COMMIS-
SIONER BECOMES LAW

Establishment of a new office of employee plans and exempt organizations
headed by an Assistant Commissioner would elevate responsibility for these
activities within the Service and increase coordination between headquarters
and the field. The resultant Internal changes would be primarily organizational.
We do not expect major changes in our activities of enforcing the exempt or-
ganizations provisions of the Internal Revenue Code which do not relate to
pension matters. However, the new organizational structure would permit more
unified policy guidance and more uniform treatment of cases involving the
status of taxe:xempt organizations.

We also do not anticipate any major changes in our recruiting and training
of exempt organization personnal. At the present time, we fill vacancies in the
field by selecting people from our revenue agut and tax auditor ranks and pro-
viding them with the necessary specialized training. They are then assigned to
exempt organization groups.

Employees presently under the Assistant Commissioner (Technical) are typi-
cally recruited from lawyers, recent law school graduates, people with account-
Ing backgrounds, and people with experience in the field of exempt organiza-
tions. New employees are required to complete a formal training program.

4. NUMBER OF SECTION 01 (C) (3) ORGANIZATIONS

As of March 31, 1974, our Exempt Organization Master File (EOMF) lists
226,122 active organizations as exempt under section 501 (c) (3). However, this
figure does not represent the universe of such organizations. For example, or-
ganizations which aer not private foundations and whose gross annual receipts
are normally not more than $5,000 need not apply for recognition of exemption
with the Service uldess they wish to receive a ruling. If they do not have an
exemption letter, they will not be on the EOMF. Churches, their integrated
auxiliaries, and conventions or associations of churches are also excepted from
having to file an exemption application, and, thus, they may not be listed either.

As of March 81, 1974, there are 68,682 more section 501(c) (3) organizations
on the EOMF than on January 1, 1970. However, this figure is not equal to the
number that came into existence after 1909 because thbre have also been dele-
tions from the EOMF during this period and some additions have been made
to correct previous omissions. We don't have a figure for how many post-1969
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organizations were created, nor are we able to tell how many were in existence
before 1969 but only became known to us after that date.

5. TYPE AND NUMBER OF PUBLIC CHARITIES, NUMBER OF OPERATING AND NON-
OPERATING FOUNDATIONS, ASSET VALUES OF PRIVATE FOUNDATIONS, AND FOUNDA-
TION TERMINATIONS

As of March 31, 1974, we have classified 174,186 organizations as being "public
charities." For our present administrative purposes, we need to classify charti-
table organizations only as to their status as a private foundation or a public
charity. Because organizations described in Code section 170(b) (1) (A) (1)
through (vi), 509(a) (2), and 509(a) (3) are only subclasses of public charities,
it has not been necessary to code our EOMF to provide a count of these partic-
ular categories.

As of March 31, 1974, there were 28,326 private foundations consisting of
27,301 non-operating foundations and 1,025 operating foundations. Because in,
formation as to the asset value of each category would serve no purpose in our
administration of the statute, none is maintained. The Service also does not
compile statistics as to the asset value of foundations formed after the 1969
Tax Reform Act. However, our EOMF does provide statistical data as to book
value of assets reported by all private foundations. These assets for the returns
processed during calendar year 1973 were in the amount of $26 billion.

Concernng private foundation terminations, many organizations discontinued
operations before they were classified as private foundations under the 1969
Tax Reform Act. Thus, no reliable figures are available.

0. RELATIONSHIPS OF SECTION 509 (a) (8) ORGANIZATIONS

We don't compile information to show patterns of relationship between section
509(a) (3) organizations and ether section 509(a) (1) or section 509(a) (2)
organizations. All three categories are considered public charities. As indicated
in the answer to Question 5, it has not been necessary for us to code our EOMF
to provide a count of the subclasses of public charities. Thus, we do not have
information as to how many qualified under Code section 509(a) (3) because of
being operated in connection with an organization described in either section
509(a) (1) or (2).

T. SECTION 509 (a) (3) ORGANIZATIONS PROVIDING FUNDS

The actual number of 509(a) (3) organizations providing funds as their sole
or primary service has not been tabulated, nor is it available.

8. FREQUENCY AND EXTENT OF AUDIT COVERAGE

By December 81, 1974, substantially all private foundations will have been
audited at least once since 1969. From fiscal year 1970 through fiscal year 1973,
about 9,000 public charities were examined. As a point of reference, approxi-
mately 80,000 public charities filed returns last year.

During fiscal years 1970 through 1973, 889 man-years were expended in the
conduct of these examinations. Examinations of exempt organization returns
are performed by exempt organization specialists who work exclusively in this
area.

9. PRIVATE FOUNDATION INITIAL EXCISE TAX COLLECTIONS

[In thousands of dollars)

Fiscal years-
1970 -- 1971 1972 1973 1974'

Sec. 4941-Self-deall ...................................................... 8 45 78 89
Sec. 4942-Failure to distribute income ......................................... 94 37
Sec. 4943-Excess business holdings .................................. ... 27 51 13 ........
Sec. 4944-Investments which jeopardize charitable purposes .................................... 16 2
Se. 4945-Taxable expenditures ........................................ 1 7 ........

I July 1,1973 through Jan. 31,1974.'
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We are unable to identify how much of the above taxes are initial or addl-
tioual excise taxes. Nor do we compile data from tax collections under section
6684 or section 507.

Also, since our statistics are kept on the basis of closed cases, we are unable
to provide information as to the number of cases in progress (either in audit
or in the process of appeal) In which initial tax liability under sections 4941-
4945 has been determined upon audit.

10. DETERMINATION OF "FIRST-LEVEL" TAXES, AND PARTICIPATION OF STATE AUTHOR-
ITIES IN CLOSING CASES TO AVOID "SECOND-LEVEL" TAXES

There is not available sufficient data to state whether "first-level" taxes are,
as a general rule, voluntarily reported by exempt organizations as opposed to
resulting from an audit. While there may be isolated instances with regard to
state participation in closing cases, we have no records reflecting any significant
participation by the states in this area.

II. COORDINATION OF AUDITS OF CHARITABLE ORGANIZATIONS AND INDIVIDUAL TAX-
PAYERS

It is general Service practice that an examiner extends an audit as far as is
necessary to determine a taxpayer's correct tax liability. In examining a char-
itable organization, the audit is directed towards determining whether or not
an organization is operating within the exemption requirements.

We do coordinate the audits of charitable organizations and Individual tax-
payers where necessary in the Judgment of the examining officer. For example,
this action would be taken In instances involving funds used for personal benefit
or were there is a question of the value of a donor's contribution. The decision
to extend an examination of a charitable organization to include individual
taxpayers is made on a case by case basis.

12. DISCLOSURE OF SPFXWIFIO CHARITABLE DEDUCTIONS

The Federal tax return filed by individuals no longer requires itemizing of the
names of specific charitable organizations to which the taxpayer contributed.
The change was meant to make tax return preparation easier by simplifying
the tax return form.

13. MONITORING COMPLIANCE WITH! SECTION 6104(d) OF TIIE CODE

A private foundation may use Form 990-AR for the annual report required
to be filed under Code section 6056. The instructions to Form 990-AR state
that there be attached a copy of the published notice of availability of the
annual report required by section 6104(d) of the Code. These annual reports
are filed with the Philadelphia Service Center. Upon their receipt, the Service
Center checks to see that the copy of the notice of availability is attached, or
it follows up as necessary. In addition, if the foundation's return has been
assigned to the Audit Division for examination, the examining officer is re-
quired to verify that the public inspection notice has been published.

Tile Service does not keep a separate record of the organizations which re-
quired follow-up action to solicit proof of publication of a notice of avaiability.
Thus, we are unable to identify specific cases as you requested because they
cannot be separated from the records which are kept.

14. EVIDENCE THAT TIlE PAYOUT REQUIREMENT HAS RESULTED IN AN INCREASED
AMOUNT OF CURRENT EXPENDITURES FOR CHARITY BY PRIVATE FOUNDATIONS

We have no figures to show whether payouts by private foundations have
increased for charitable purposes.

15. USE OF CERTAIN TERMS IN CUMULATIVE LIST

The Cumulative Liet of Organizations contains approximately 131,000 names,
of which 103,000 are not classified as private foundations. The organizations
are listed alphabetically exclusive of such terms as "foundation," "fund," or
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"trust," so that a listing of organizations based on their use of such terms is
possible only by visual inspection.

We do not believe that such a list would be particularly useful. While a
name may serve to identify a private foundation in many instances, it Is not
a reliable indicator. To illustrate with examples from Page 1 of the Cumulative
List, AAA Scholarship Foundation, Inc., is a public charity; Aaronsburg Story,
Inc., is a private foundation.

16. PRIVATE FOUNDATION RULINGS

As of March 1974, approximately 28,000 organizations have been ruled to be
private foundations, and some 174,000 organizations (including approximately
74,000 subordinates of central organizations) have been ruled to be nonprivate
foundations. Although no records are maintained on the number of rulings
i.lsed under the Tax Reform Act that affect private foundations, the chart
below lists the number of requests received for rulings under provisions of the
Act and is an indication of the number of such rulings Issued. (These statistics
do not Include foundation status classification rulings.) The recent increase in
ruling requests is primarily in the area of section 4945 of the Internal Revenue
Code regarding private foundation scholarship programs.

Period: Ruling reques tt

Month of December 1970 ----------------------------------- 20
Calendar year 1971 --------------------------------------- 380
Calendar year 1972 --------------------------------------- 416
Calendar year 1973 -------------------------------------- 221
Months of January, February, and March 1974 ------------------ 314

Total ruling requests, December 1970 through March 1974 ----- 2, 351

Twenty-two Revenue Rulings have been published on provisions of the Re-
form Act that affect private foundations. The Revenue Ruling publication pro-
grain in this area has been limited because many regulations affecting private
foundations were not published until late 1973 and others have yet to be finalized
and published.

17. I.R.S. REGULATIONS APPLYING TO TIE FREEDOM OF INFORMATION ACT

Copies of Regulations 601.701 and 60.1.702 which pertain to the Freedom of
Information Act are attached. Because reference is made therein to Regulation
301.6104 which specifically applies to the publicity of information on certain
exempt organizations and trusts, we have attached a copy of this regulation too.

SUBPART G-RECORDS
601.701 Publicity of information

Section super8eded by Part 71 of Title 27 of the Code of Federal 14egula.-
tion8 to the extent that it applied to alcohol, tobacco, firearms, and explo.
sives records.

(a) General. Effective July 4, 1967, section 552 of title 5 of the United States
Code is amended to prescribe revised provisions regarding the publicizing of
information by Federal agencies. Generally, such section divides agency infor-
mation into three major categories and provides methods by which each cate-
gory is to be made available to the public. The three major categories, for which
the disclosure requirements of the Internal Revenue Service are set forth in
§ 601.701, are as follows:

(1) Information required to be published in the Federal Register;
(2) Information required to be made availble for public inspection and copy.

ing or, in the alternative, to be published and offered for sale; and
(3) Information required to be made available to any member of the public

upon specific request.
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The revised provisions of section 552 are intended to protect, subject to specified
safeguards, the right of the public to information. Section 552 is not authority
to withhold information from Congress.

(b) Exemptions-(1) In general. Under 5 U.S.C.A. 0 552(b), the disclosure
requirements of section 552 do not apply to certain matters described in nine
specific exemptions, as follows:

(I) Matters specifically required by Executive order to be kept secret in
the interest of the national defense or foreign policy;

(ii) Matters related solely to the internal personnel rules and practices of an
agency, such as staff manuals or instructions, or parts thereof, which set forth
guidelines, operating rules, or other criteria for officers or employees in audit-
ing or inspection procedures, or in the selection or handling of cases, such as
operational tactics, allowable tolerances, or criteria for the defense, prosecution,
or settlement of cases;

(ill) Matters specifically exempted from disclosure by statute, as described
in subparagraph (2) of this paragraph;

(iv) (a) Trade secrets and (b) commercial, financial, or other information,
which is privileged or confidential and thus would not customarily be made
public by the person from whom it is obtained, such as business sales statistics,
inventories, customer lists, scientific or manufacturing processes or development,
personal correspondence, or matter which the agency has obligated itself in
good faith not to disclose;

(v) Interagency or intraagency memorandums or letters which would not be
available by law to a party In litigation with an agency, including communi-
cations (such as internal drafts, memorandums between officials or agencies,
opinions and interpretations prepared by agency staff personnel or consultants
for the use of the agency, and records of the deliberations of the agency or
staff groups) which the agency has received from another agency or which
the agency generates, in the process of issuing an order, decision, ruling, or
regulation, drafting proposed legislation, or otherwise carrying out its functions
and responsibilities, if such communications would not routinely be available
to such party through use of the discovery process;

(vi) Personnel and medical files and similar files the disclosure of which
would constitute a clearly unwarranted invasion of the personal privacy of any
officer or employee of an agency or of any other person;

(vii) Investigatory files compiled for any law enforcement purpose, includ-
ing files prepared in connection with related Government litigation and adjudi-
cative proceedings, except to the extent available by law to a party other than
an agency;

(viii) Matters contained in or related to examination, operating, or condi-
tion reports prepared by, on,.belialf of, or for the use of an agency responsible
for the regulation or supervision of financial institutions; or

(ix) Geological and geophysical information and data, including maps, con-
cerning wells, such as seismic reports and other exploratory findings of "oil
companies.

(2) Matters specifically exempted from disclosure by statute. For purposes of
subparagraph, (1) (ill) of this paragraph, statutory provisions which either
specifically exempt certain matters from ,disclosure by officers or employees of
the Internal Revenue Service or specifically provide for disclosure under appro-_
priate circumstances include the following sections of the Code and the regula-
tions thereunder:

(i) Section 4102, relating to inspection by certain State or local government
officers of records with respect to taxes on petroleum products;

(1i) Section 6103, relating to publicity of certain returns and disclosure of
information as to persons filing income tax returns;

(ill) Section 6104, relating to publicity of information required from certain
exempt organizations and certain trusts;

(iv) Section 6106, relating to publicity of unemployment tax returns;
(v) Section 66108, relating to the publication of statistics of income; and
(vi) Section 7213, relating to penalties for unauthorized disclosure of infor-

mation by Federal officers or employees or other persons.
(8) Application of exemptions. Even though an exemption described in sub-

paragraph (1) of this paragraph may be fully applicable to a matter in a
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particular case, the Interni Revenue Service may, if not precluded by law, elect
under the circumstances of that case not to apply the exemption to such matter.
The fact that the exemption is not applied by the Service In that particular
case has no precedential significance as to the application of the exemption to
such matter in other cases but is merely an indication that in the particular
case involved the Service finds no compelling necessity for applying the exemp.
tion to such matter.
As amended July 1, 1907, 32 F.R. 9543; Apr. 12, 1969, 34 F.R. 6433; Feb. 23,
1973, 38 F.R. 4973.
5 601.702 Publication and public inspection

Section super8eded by Part 71 of Title 27 of the Code of Federal .fcgula-
tions to the extent that it applied to alcohol, tobacco, firearms, and explo-
8ivc records.

(a) Publication in the Federal Register-(I) Requirement. Subject to the
application of the exemptions described In paragraph (b) of § 001.701 and sub-
ject to the limitations provided in subparagraph (2) of this paragraph, the In.
ternal Revenue Service Is required under 5 U.S.C.A. § 552(a) (1) to separately
state and currently publish in the Federal Register for the guidance of the
public the following information:

(1) Descriptions of its central and field organization and the established
places at which, the persons from whom, and the methods whereby, the public
may obtain information, make submittals or requests, or obtain decisions, from
the Service;

(ii) Statements of the general course and method by which its functions are
channeled and determined, Including the nature and requirements of all formal
and informal procedures which are available;
(iii) Rules of procedure, descriptions of forms available or the places at which

forms may be obtained, and instructions as to the scope and contents of all
papers, reports, or examinations;

(iv) Substantive rules of general applicability adopted as authorized by
law, and statements of general policy or interpretations of general applicability
formulated and adopted by the Service; and

(v) Each amendment, revision, or repeal of matters referred to in subdivi-
sions (i) through (iv) of this subparagraph.
Pursuant to the foregoing requirements, the Commissioner publishes in the
Federal Register from time to time a statement, which is not codified in this
chapter, on the organization and functions of the Internal Revenue Service,
and such amendments as-are needed to keep the statement on a current basis.
In addition, there are published in, the Federal Register the rules set forth In
this part (Statement of Procedural Rules), such as those in Subpart E of this
part, relating to conference and practice requirements of the Internal Revenue
Service; the regulations in Part 301 of this chapter (Procedure and Administra-
tion Regulations) ; and the various substantive regulations under the Internal
Revenue Code of 1954, such as the regulations in Part 1 of this chapter (In.
come Tav Regulations), in Part 20 of this chapter (Estate Tax Regulations)
and, in Part 31 of tis chapter (Employement Tax Regulations).

(2) Limitations-(i) Incorporation by reference in the Federal Register.
Matter which is reasonably available to the class of persons affected thereby,
whether in a private or public publication, will be deemed published in the
Federal Register for purposes of subparagraph (1) of this paragraph when it
is incorporated by reference therein with the approval of the Director of the
Federal Register. The matter which is incorporated by reference must be set
forth in the private or public publication substantially in its entirety and not
merely summarized or printed as a synopsis, Matter the location and scope of
which are familiar to only a few persons having a special working knowledge
of the activities of the Internal Revenue Service may not be incorporated in
the Federal Register by reference. Matter may be incorporated by reference
in the Federal Register only pursuant to the provisions of 5 U.S.C. A. § 552(a)
(1) and 1 CFR Part 20.

(it) Effect of failure to publish. Except to the extent that a person has
actual and timely notice of the terms of any matter referred to in subpara-
graph (1) of this paragraph which is required to be published in the Federal
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Register, such person is not required in any manner to resort to, or be ad-
versely affected by, such matter if it is not so published or is not incorporated
by reference therein pursuant to subdivision (!) of this subparagraph. Thus,
for example, any such matter which Imposes an obligation and which is not so
published or incorporated by reference will not adversely change or affect a
person's rights.

(b) Public Inspection and copying-(1) In general. Subject to the appli-
cation of the exemptions described ili paragraph (h) of § 601.701, the Internal
Revenue Service is required under 5 U.S.C.A. §552(a) (2) to make available
for public inspection and copying or, in the alternative, to promptly publish
and offer for sale the following information:

(i) Final opinions, including concurring and dissenting opinions, and orders,
if such opinions and orders are made in the adjudication of cases;

(i) Those statements of policy and interpretations which have been adopted
by the Internal Revenue Service but are not published in tile Federal Regis-
ter ; and

(ii) Its administrative staff manuals and instructions to staff that affect
a member of the public.%
The Internal Revenue Service is also required by 5 U.S.C.A. §552(a) (2) to
maintain and make available for public inspection and copying current indexes
identifying any matter described in subdivisions (i) through (Iii) of this
subparagraph which is issued, adopted, or promulgated after July 4, 1967, and
which is required to be made available for public inspection or published. No
matter described in subdivisions (i) through (iii) of this subparagraph which
is required by this subparagraph to be made available for public inspection or
published may be relied ul)on. used, or ci(ed as precedent by the Internal
Revenue Service against a party other than an agency unless such party has
actual and timely notice of the terms of such matter or unless the matter
has been indexed and either made available for inspection, or published, as
provided by this subparagraph. This subparagraph applies only to matters.
which have preeedential significance. It does not apply, for example, to ad-
ministrative manuals on roperty or fiscal accounting, vehicle maintenance,
personnel administration, and similar proprietary functions of the Interal
Revenue Service. Nor does it apply to any ruling or advisory interpretation
which is issued to a taxpayer on a particular transaction or set of facts and
applied only to that transaction or set of facts. This subparagraph does not
apply to matters which have been made available pursuant to paragraph (a) of
this section.

(2) I)eletion of identifying details. To prevent a clearly unwarranted in-
vasion of person privacy, the Internal Revenue Service will, in accordance
with 5 U.S.C.A. 0 552(a) (2), delete identifying details contained in any matter
described in subparagraph (1) (i) through (iMi) of this paragraph before
making such matter available for inspection or publishing it. However, in
every case where identifying details are so deleted, tile Justification for tile
deletion must be explained in writing. The written justification for deletion
will be placed as a preamble to the document from which the identifying details
have been deleted, except in the case of any matter which is published in the
Internal Revenue Bulletin. An introductory statement will be placed in each
Internal Revenue Bulletin providing that identifying details, Including tile
names and addresses of persons involved, and information of a confidential
nature are deleted to prevent unwarranted invasions of personal privacy and
to comply with statutory provisions, such as section 7213 and 18 U.S.C.A. § 1905,
dealing with disclosure of information obtained from members of the public.

(3) Public reading rooms-0() In general. The National Office and each
regional office of the Internal Revenue Service will provide a reading room or
reading area where the matters described In subparagraph (1) (i) through
(iii) of this paragraph which are required by such subparagraph to be made
available for public inspection or published, and the current indexes to such
matters. will be made available to the public for inspection and copying. In
addition, the reading rooms wIl contain other matters determined to be helpful
for the guidance of the public, including a complete set of the rules and regula-
tions (except those pertaining to alcohol, tobacco, firearms, and explosives)
contained in this title, any internal revenue matters which may be incorporated
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by reference in tile federal register pursuant to paragraph (a) (2) (1) of this
section, a set of Cumulative Bulletins, and copies of various Internal Revenue
Service publications, such as the description of forms or publications contained
in Publication No. 481. Fees will not be charged for tile use of the materials
in the reading rooms, but fees will be charged for copying and certification
services, as provided in subdivision (ii) of this subparagraph. The public will
not be allowed to remove any record from a reading room.

(ii) Addresses of public reading rooms. The addresses of tile reading rooms
are as follows:

National ofiec
Mail address: Iirector, Public Information Division, Internal Revenue

Service, 1111 Constitution Avenue, NW., Washington, ).C. 20224.
Location: Same as mail address.

North Atlantic region
Mail address: Regional Public Information Officer, Room 1102, 90 Church

Street, New York. N.Y. 10007.
Location: Same as mail address.

.lid-Atlantio region
Mall address: Regional Public Information Officer, Post Office Box 12805,

Philadelphia, Pa. 19108.
Location; 401 North Broad Street.

Sottthcast region"-

Mall address: Regional Public Information Officer, Post Office Box 926,
Atlanta, Ga. 30801.

IA)cation: Federal Office Building, 275 Peachtree Street.

Mid we8t region
Mail address: Regional Public Information Officer, 17 North Dearborn Street,

Chicago, 111. 60602.
Location: Same as mail address.

Central region
Mail address: Regional Public Information Officer, Room 7106, Federal Office

Building, 550 Main Street, Cincinnati, Ohio 45202.
Location: Same as mail address.

Southwest region
Mail address: Regional Public Information Officer, 1114 Commerce Street,

Dallas, Tex. 75202.
Location: Same as mail address.

lv 'arn region
Mail address: Regional Public Information Officer, Flood Building, 870

Market Street, San Francisco, Calif. 94102.
Location: Same as mail address.
(11) Copying facilities. The National Office and each regional office will

provide facilities whereby a person may bbtain copies of material which is on
the shelves of the reading room. Certification services with respect to copies
will also be provided. The fees in respect of material on the shelves of the
reading rooms are as follows:

Photocopies: each page ------------------------------------------ $0.10
Certification of p!hotocopies by appropriate official; each certification 1.00
Sale of unpriced printed material; each 25 pages or fraction thereof .. .25
Minimum charge applicable when one or more of the above charges is

assessed ------------------------------------------------------ 1.00
Generally, forms and instruction described in § 601.602 which may be obtained
from district directors will not be available in the reading rooms. However,
where such forms or Instructions are available for distribution In tile reading
rooms, thie fee listed in this subdivision for the sale of unpriced printed material
will not apply. While certain relevant publications which are available for
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sale through the Government Printing Office will be placed on the shelves of
the reading rooms, such publications will not be available for sale in the
reading rooms. Persons desiring to purchase such publications, for example,
Internal Revenue Bulletins and Cumulative Bulletins, should contact the
Superintendent of Documents, U.S. Government Printing Office, Washington,
D.C. 20402. However, copies of pages of such publications on the reading
shelves may be obtained at the reading rooms in accordance with the schedule
of fees set forth in this subdivision.

(iv) Inability to use public reading rooms. If a person is unable or unwilling
to visit a reading room in person but wishes to inspect identifiable reading
room material, lie may request permission to inspect such material at any
office of the Internal Revenue Service. To the extent that requested material
is available for inspection at the reading rooms and is also readily available for
inspection at the office where the request is made, such material will promptly
be made available for inspection at such office to the person making the request
for i inspection and, where facilities are available, for copying in accordance
with the schedule of fees prescribed by subdivision (iiI) of this subparagraph.
Copies of the requested material may also be mailed to such person by such
office upon request. If the requested reading room material is not readly avail-
able for inspection at the office where the request is made, then the request
will be referred by such office to one of the reading rooms of the Internal
Reventue Service.

(c) Specific requests for other identifiable records-(1) In general. Subject
to the application of the exemptions described in paragraph (b) of § 001.701,
the Internal Revenue Service is required under 5 U.S.C.A. § 552(a) (3) to make
Identifiable records, other than those made available pursuant to paragraphs
(a) and (b) of this section, promptly available to any person upon request.
The request for records under section 552(a) (8) must be made in accordance
with the rules set forth in this paragraph. This paragraph applies only to
records in being which rae in the possession or control of the Internal Revenue
Service. Where a record in the possession or control of the Internal Revenue
Service is the paramount or exclusive concern of another agency, the request
for such record will be transferred to that agency, and the requester notified
to that effect, to insure that the determination to disclose or withhold the
record will be made by that agency. In applying this paragraph, the Internal
Revenue Service will not compile a record pursuant to a request, or procure
a record from sources outside the Service.

(2) Form of request. The request for records must be in writing and signed
by the person making the request. The request is required to identify the re-
quested records in accordance with subparagraph (4) of this paragraph. The
request must set forth the address where the person making the request desires
to be notified of the determination by the Internal Revenue Service as to
whether the request will be granted. If the requester desires to, make the
inspection in an office other than the office to which the request is delivered or
mailed, the request should designate the office of the Internal Revenue Service
where inspection is desired. Where the person making the request desires to
have a copy of the requested records sent to him without first inspecting such -

records, his request should so state.
(3) Time and place for making request. The request for records may be

made at any office of the Internal Revenue Service. A request delivered to an
office in person must be delivered during the regular office hours of that office.
The person making the request should allow a reasonable period of time for
processing the request.

(4) Identification of records. The request for records must describe the
records in reasonably suffclent detail to enable personnel of the Interal Revenue
Service to locate the records. While no specific formula for adequate Identifica-
tion of a record may be established, it will generally suffice if the requester
gives the name, subject matter, and, if known, the date aand location of the
requested record. However, the person making the request is advised to
furnish the Internal Revenue Service with any additional information which
will more clearly identify the requested records, since he has the burden of
properly identifying them. The identification requirement will not be used by
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officers or employees of the Internal Revenue Service as a device for improperly
withholding records from tile public.

(5) Fees. A schedule of fees for tile services and costs required of the In-
ternal Revenue Service in locating, making available, copying, and certifying
records pursuant to this paragraphs is as follows:

Record search; each hour or fraction thereof ----------------------- $3.50
Plhotocoptes: each page --------------------------------------------. 10
Certification of photocopies by aplpropriate official; each certification .... 1.00
Minimum charge with respect to photocopies ------------------------ 1.00
If the Internal Revenue Service estimates that the total fees for costs incurred
ili colnllying with the request will amount to $50 or more, the person making
the request may be required to enter Into a contract for the payment of actual
fee.,; with respect to the request before the Service will undertake actions
necessary to comply with tie request.

(6) Processing a request- (i) In general. The person making a request will
ie proml)tly advised in writing tmt tile request has been received, that action
is being takelm theleon, and that lie will be notified in writing of the determi-
n ma .mato wLether the request is granted. If the request does not sufficiently
Identify a record, the person making the request will be promptly advised of
such fact and notified that a more detailedd description of the record is required
by the Intermal Revenue ,Service in order to proceed with the request.

(1i) l)etermination by National Office. Except in a case described in sub-
division (iii) of this subparagraph, a request sufficiently identifying records
will bem immediately transmitted to the Assistant commissionerr (Compliance),
Attention: ('P :1) for prompt consideration. A copy of the requested records or
a description thereof will also be transmitted to the Assistant Commissioner
(Compliance) for consideration in connection with the request. Tile Assistant
Commissioner (Compliance) will notify the requester in writing of his deter-
uination with respect to the request.

(iill) )etermination by a field office. Where disclosure authorization with
respect to the requested records has been delegated to an officer or emp)oyee of
the Internal Revenue Service other than tie Assistant Commissioner (Compli-
ance), such other officer or employee will make the determination as to whether
tile request for records should be granted or denied and will notify time requester
in writing of his determination with respect to the request.

(7) Granting of request. If it is determined that the request is to be granted,
the person making the request will l)e notified in writing of the determination,
of the fees Involved in complying with the request, and of tie locations where
such fees are payable. Upon receipt by tile Internal Revenue Service of the
fees stated in its reply, the person making the request will be promptly ad-
vised. ill writing, of the time and place where inspection may be made; or, if
lie has requested that a copy of the records be sent to him without first in-
specting the records or if it has been necessary to rel)roduce tile records in
order to provide for Inspection, a copy of the records will lie mailed to him for
his retention. It the usual case, the records will be made available for inspec.
tion at the office of tile Internal Revenue Service where the request was made.
However, if the person making the request has expressed a desire to inspect
the records at am office of the Service other than the office where tile request
was made, every reasonable effort iill be made to comply with the request.
Records will be made available for inspection at such reasonable and proper
thnes as not to interfere with their use by the Internal Revenue Service or
to exclude other persons from making inspections. In addition, reasonable
limitations may be placed on the numn er of records which may be inspected by
a person oi any given (]lte. The person making time request will not ie allowed
to remove the records from tile office where Inspection is made. If, after mak-
Ilg inspection. the person making the request desires copies of all or a
portion of the requested records, copies will be furnished to 1i1 upon payment
of the established fees prescribed by subparagraph (5) of this paragraph. Pre-
payment of fees is not required where the total fees with respect to tile
request are $5 or less and the request is filled by mall.

(8) I)eidal of request. If it is determined that tile request for records
should be denied, the person making the request will ie notifle(d of such de-



124

termination by mail. The letter of notification will specify the city or other
location where the requested records are situated, contain a brief statement
of the grounds for denial, and advise the requester of his right to appeal to
the Commissioner in accordance with subparagraph (9) of this paragraph.

(9) Administrative appeal. At any time within 30 days after the date of
the letter of notification described in subparagraph (8) of this paragraph, the
person making the request may file an appeal to the Commissioner. The appeal
must be in the form of a statement signed by the appellant and mailed to the
Commissioner of Internal Revenue, 1111 Constitution Avenue NW., Washington,
D.C. 20224. The statement must contain the following information:

(1) The appellant's name and address,
(i) The identification of the records requested,
(iii) The date of the request and the date of the letter denying the request,

and
(iv) A request that the Commissioner consider the denial.

The appeal will be promptly considered by the Commissioner and the request
either granted or denied by the Commissioner or referred by him to tile Sec-
retary for determination. The appellatit will be notified of the determination by
mail, and such determination shall be final.

(10) Judicial review. If the request-is denied upon appeal pursuant to sub-
paragraph (9) of this paragraph, or if no determination Is made on the appeal
within 30 days after filing, the appellant may commence an action in a U.S.
district court pursuant to 5 U.S.C.A. j 552(a) (3). The statute authorizes an
action only against the agency. With respect to records of the Internal Revenue
Service, the agency is the Internal Revenue Service, not ai-6ffticer or employee
thereof. Service of process in such an action shall be in accordance with the
Federal Rules of Civil Procedure (28 U.S.C.A.App.) applicable to actions
against an agency of the United States. Where provided in such Rules, delivery
of process upon the Internal Revenue Service must be directed to the Commis.
sioner of Internal Revenue: Attention: CC:OP:08, 1111 Constitution Avenue
NW, Washington, D.C. 20224. The district court will determine the matter
de novo, and the burden will be upon the Internal Revenue Service to sustain
its action In not making the re quested records available.

(d) Rules for disclosure of certain specified natters-(1) Inspection of cer-
tain tax returns. The inspection of certain returns is governed by the provisions
of the internal revenue laws and rules promulgated by the President or by
the Secretary of the Treasury and approved by the President pursuant to such
provisions. See section 0103 and the regulations thereunder in Part 301 of this
chapter (Procedure and Administration Regulations).

(2) Information as to persons filing Income tax returns. Informations as
to whether any person has filed an income tax return for a particular taxable
year will be furnished to an Inquirer. See section 0103(f).

(3) Record of seizure and sale of real estate. Record 21, "Record of seizure
and sale of real estate',, is open for public inspection In offices of district di-
rectors and copies are furnished upon application, as provided in § 301.9000-1
(e) of this chapter. However, Record 21 does not list real estate seized for
forfeiture under the Internal revenue laws (see sec. 7302).

(4) Public lists of mployers making returns under the Federal Unemploy-
ment Tax Act. Information as to whether an employer has mnade an annual
return on Form 940 under the Federal Unemployment Tax Act (chapter 23
of the Code) will be furnished to an inquirer. See sections 6103(f) and 6106.

(5) Information returns of certain tax-exempt organizations and certain
trusts. Information ftmnished on Form 990, Form 1041-A, and on the annual
report by private foundations pursuant to sections 6033, 0634, and 6050, which
are filed after December 31, 1969, is available for public inspection for a 4-
year period. This information shall be available for public inspection in the
office of the Director, Public Affairs Division, Internal Revenue Service, 1111
Constitution Avenue NW.. Washington, DC 20224, as well as in the office of
a district director or Director of the Mid-Atlantic Regional Service Center.
See section 6104(b) and § 301.6104-2 of this chapter.

(6) Applications of certain organizations for tax exemption. Applications,
and certain papers submitted in support of such applications, filed by organiza-
tions described In section 501(c) or (d) and determined to be exempt from
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taxation under section 501 (a) are open to public Inspection in the Office of
the Director, Public Affairs Division, Internal Revenue Service, 1111 Constitu-
tion Avenue NW., Washington, DC 20224. Copies of such applications filed
after September 2, 1958, are open to public inspection in the offices of district
directors. See section 6104(a) and § 301.0104-1 of this chapter.

(7) Accepted offers in compromise. For a period of 1 year, a copy of the
Abstract and Statement for each accepted offer in compromise in respect of
income, profits, capital stock, estate, or gift tax liability is made available
for Inspection (a) in the Office of the Director, Public Affairs Division, In-
ternal Servie, 1111 Constitution Avenue NW., Washington, DC 20224, when tile
offer covers :, liability of $5,000 and over, and (b) in the office of the appro-
priate district director when the offer covers a liability of less than $5,000.
See § 301.6103(a)-1(J) of this chapter and section 10 of Rev. Proc. 04-44
(C.B. 196-2, 974, 979).
Information will not be disclosed, however, concerning any trade secrets,
processes, operations, style of work or apparatus, or confidential data or any
other matter within the prohibition of U.S.C. 1905.

(8) Publication of statistics of income. Statistics with respect to the opera-
tion of the income tax laws are published annually in accordance with section
6108 and § 301.6108-1 of this chapter.

(9) Comments received in response to a notice of proposed rulemaking.
Written comments received in response to a notice of proposed rulemaking
may be inspected by any person upon compliance with the provisions of this
subparagraph (9) unless such comments are exempt from disclosure under
law. Comments which may be inspected are located in the Office of the Chief
Counsel, Legislation and Regulations Division, Technical Section, Room 4317,
1111 Constitution Avenue, Washington, D.C. 20224. The request to inspect com-
ments must be in writing and signed by the person making the request and
.should be addressed to the Commissioner of Internal Revenue, Attention:
CC :LR :T, Washington, D.C. 20224. Upon delivery of such a written request to
the place where the comments are located during the regular business hours
of that office, the person making the request may inspect those comments (or
portions thereof) which are not exempt from disclosure. Copies of comments
(or portions thereof) which are not exempt from disclosure may be obtained
by a written request addressed to the Commissioner of Internal Revenue,
Attention: CC :LR :T, Washington, D.C. 20'224. The person making the request
for copies should allow a reasonable time for processing the request, The pro-
visions of paragraph (c) (5) of this section, relating to fees, shall apply With
respect to requests made in accordance with this subparagraph. The pro-
visions of this subparagraph shall apply in the case of requests for tile in-
spection of, or copies of comments that are made after April 29, 1973, regard-
less of when the comments were submitted or regardless of when the related
notice of proposed rulemaking was published in the FEDERAL REGISTER.

(e) Other disclosure procedures. For procedure to be followed by officers
and employees of the Internal Revenue Service upon receipt of a request or de-
miand for certain internal revenue records or information the disclosure pro-
cedure for which is not covered by this section, see 1 301.9000-1 of this chapter.
As amended May 10, 1958, 23 F.R. 3125; Feb. 14, 1959, 24 F.R. 1157; Dec. :28,
1960, 25 F.R. 13766; July 29, 1961, 26 F.R. 6813; Dec. 29, 1961, 26 F.R. 12688;
Mar. 26, 1963, 28 F.R. 2955; Feb. 17, 1960, 31 F.R. 2832; July 1, 1967, 32 F.R.
9543; May 4, 1968, 33 F.R. 6819; Apr. 12, 1969, 34 P.R. 6433; Sept. 19, 1969,
34 F.R. 14604; May 6, 1970, 35 F.R. 7117; Apr. 22, 1971, 36 F.R. 7587, 8149;
Feb. 23, 1973, 38 F.R. 4973; Mar. 30, 1073, 38 F.R. 8246.

MISCELLANEOUS PROVISIONS

§301.6104 Statutory provisions; publicity of information required from cer-
tain exempt organizations and certain trusts.

SEC. 610-. Publicity of information required from certain cempt organiza-
tions and certain trusts-(a) ispection of applications for tair exemption-
(1) Public inspcction--(A) In general. If an organization described in section
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501 (c) or (d) is exempt from taxation under section 501 (a) for any taxable
year, the application filed by the organization with respect to which the
,Secretary or his delegate made his determination that such organization was
pnititled to exemption under section 501 (a), together with any papers sub-
itted in support of such application, shall be open to public Inspection at the

national office of the Internal Revenue Service. In the case of any application
filed after the date of the enactment of this subparagraph, a copy of such
application shall be open to public inspection at the apiopriate field office
of the Internal Revenue Service (determined under regulations prescribed
by the Secretary or his delegate). Any Inspection under this subparagraph
may be made at such times, and in such manner, as the Secretary of his
delegate shall be regulations prescribe. After the application of any organiza.
tion has been opened to public Inspection under this subparagraph, the Secre-
tary or lis delegate shall, on the request of any person with respect to such
organization, furnish a statement Indicating the subsection and paragraph of
section 501 which it has been determined described such organization.

(hi) Wl'ithholding of certain information. Upon request of the organization
submitting any supporting papers described in subparagraph (A), the Secre-
tary or his delegate shall withhold from public inspection any information
contained therein which he determines relates to any trade secret, patent,
process,- style of work, or apparatus, of the organization. if lie determines
that public disclosure of such Information would adversely affect the organza.
tion. The Secretary or his delegate shall withhold from public inspection any
information contained in supporting papers described in subparagraph (A)
the public disclosure of which he determines would adversely affect the na-
tional defense.

(2) Inspcetion by committees of Congress. Section 0103 (d) shall apply with
respect to--

(A) The application for exemption of any organization described in section
501 (M) or (d) which is exempt from taxation under section 501 (a) for any
taxable yera, and

(B) Any other papers which are in the possession of the Secretary or his
delegate and which relate to such application, as If such papers constituted
returns.

(b) Inspection of annual information returns. The information required to
be furnished by sections 6033, 6034, and 6056, together with the names and
addresses of such organizations and trusts, shall be made available to the
public at such times and in such places as the Secretary or his delegate may
prescribe. Nothing in this subsection shall authorize the Secretary or his
delegate to disclose the name or address of any contributor to any organization
or trust (other than a private foundation, as defined in section 509(a)) which
is required to furnish such information.

(c) Publication of State offlcal1-(1) General rule. In the case of any
organization which Is described in section 501(c) (3) and exempt from taxa-
tion under section 501(a), or has applied under section 508(a) for recognition
as an organization described in section 501(c) (3), the Secretary or his
delegate at such times and in such manner as lie may by regulations prescribe
shall8-

(A) Notify the appropriate State officer of a refusal to recognize such
organization as an organization described in section 501(c) (3), or of the
operation of such organization in a manner which does not meet, or no longer
meets, the requirements of its exemption,

(B) Notify the appropriate State officer of the mailing of a notice of de-
ficiency of tax imposed under section 507 or chapter 42, and

(C) At the request of such appropriate State officer, make available for
inspection and copying such returns, filed statements. records, reports, and
other information, relating to a determination under subparagraph (A) or (B)
as are relevant to any determination under State iaw.

(2) Appropriate State officer. For purposes of this subsection, the term
"aplrolriate State officer" means the State attorney general, State tax officer,
or any State offlilal charged with overseeing organizations of the type de-
scribed In section 501(c) (3).
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(d) Public Inspection of private foundations' antual reports. The annual
report required to be filed under section 6056 (relating to Annual reports by
private foundations) shall be made available by the foundation managers for
Inspection at the principal office of the foundation during regular business
hours by any citizen on request made within 180 days after the publication
of notice of its availability. Such notice shall be published, not later than the
day prescribed for ling such annual report (determined with regard to any
extension of time for filing), in a newspaper having general circulation In tile
county In which the principal office of the private foundation is located. Tile
notice shall state that the annual report of the private foundation is available
at its principal office for inspection during regular business hours by any
citizen who requests it within 180 (lays after the date of such publication,
and shall state file address of the private foundation's principal office and the
name of its principal manager.
[Sec. 6104 as amended by sec. 75(a), Technical Amendments Act 1958 (72 Stat.
1660), sees. 101(e) and 101(J)(36), Tax Reform Act 1969 (83 Stat. 523)]

§ 301.6104-1 Public inspection of applications for tax exemption.
(a) Applications open to inspeotion-(1) In general. An application for ex-

emption, together with any sulporting documents, tiled by an organization
described In section 501 (c) or (d) (or inI the corresponding provisions of any
prior revenue law) shall be open to public inspection on or after November
3. 1958, In accordance with section 6104(a) (1) and the provisions of this
section, If the Commissioner or district director has determined, on the basis
of such application, that such organization Is exempt from taxation for any
taxable year under section 501(a) (or under the corresponding provisions of
any prior revenue law). Certain applications for exemption have been de-
stroyed pursuant to Congressional authorization and therefore will not be
available for inspection.

(2) Claim for eremptlon flied under scction 503 or 504 and the regulations
thereunder. Clainims for exemption filed to reestablish exempt status after
dental thereof under the provisions of section 503 or 504 (or under the cor-
responding provisions of any prior revenue law), relating to denial of exemp-
tion because of certain prohibited transactions or an unreasonable accumula-
tion of income, are considered to be applications for exemption for purposes
of section 6104 (a) (1) and this section.

(3) Requirement of exempt status. An application for exemption and sup-
porting documents shall not be available for public inspection before the
organization filing such application has been determined, on the basis of such
application, to be exempt from taxation for any taxable year. On the other
hand, if the organization has been determined to be exempt for any taxable
year, the application for exemption with respect to which such determination
was made shall not be withheld from public inspection on the grounds that
such organization is determined not to be entitled to exemption for any other
taxable year or years.

(b) Meaning of terns8-(1) Application for exemption. (1) For purposes of
this section, the term "application for exemption" means the documents de-
scribed in subdivision (i) of this subparagraph which the organization was
required to file when it applied for exemption.

(i) (a) With respect to an organization for which an application for exemp-
tfon form is prescribed, the application for exemption includes such form and
all documents and statements required to be filed by such forin.

(b) With respect to an organization described in section 501 (c) or (d)
for which no application for exemption form is prescribed, the application for
exemption includes the application letter and a conformed copy of the articles
of incorporation, declaration of trust, or other instrument of similar import,
setting forth the permitted powers or activities of the organization, the by-
laws or other code of regulations, and the latest financial statement showing
tile assets, liabilities, receipts, and disbursements of the organization, and
statements showing the character of the organization, the purpose for which
It was organized, its actual activities, source of income and receipts and the
disposition thereof, and weather or not any of its income or receipts Is credited
to surplus or may insure to the benefit of any private shareholder or indi-
vidual.
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(c) With respect to a mutual Insurance company, the application for ex-
emption shall, in addition to the statements and documents required to be
submitted by the form, Include copies of the policies or certificates of member.
ship issued by such company.

(d) With respet to a titlo holding company described in section 501 (c)
(2), if the organization for which title is held has not been specifically notified
In writing by the Internal Revenue Service that it is held to be exempt under
section 501 (a), the application for exemption shall, in addition to the state.
ments and documents required to be submitted by the form, include the state.
ments or documents which would be considered to be included in the applica-
tion for exemption of the organization for which title is held.

(e) With respect to a State chartered credit union described in section
501 (c) (14), the application for exemption shall, in addition to the state-
ments and documents indicated In (b) of this subdivision, Include a state-
ment indicating the State and date of incorporating and showing that the
State credit-union law with respect to loans, Investments, and dividends, if
any, is being complied with.

(I) With respect to an organization which is described in section 501(c) (3)
and which files its application for exemption after July 26, 1959, the applica-
tion for exemption shall, in addition to the statements and documents re-
quired to be submitted by the form, Include a detailed statement of the pro-
posed activities of such organization.

(i1) The term "application for exemption" does not include a request for
a ruling as to whether a proposed transaction is a prohibited transaction under
section 503 (or under the corresponding provisions of any prior revenue law).

(2) Supporting document. For purposes of this section, the term "support.
Ing document" means any statement or document submitted by an organiza-
tion in support of Its application for exemption which is not specifically re-
quired by subdivision (ii) of subparagraph (1) of this paragraph. For
example, a legal brief submitted in support of an application for exemption
is a supporting document.

(c) Withholding of certain, information-(1) Trade secrets, patents, proc.
asses, styles of work, or apparatu--(i) In general. Any information which is

submitted by an organization whose application for exemption is open to
inspection under this section and which is determined by the Commissioner to
relate to any trade secret, patent, process, style of work, or apparatus of the
organization submitting such information shall, upon request In writing of
such organization, be withheld fro public Inspection under section 6104 (a)
(1) and this section, if the Commissioner determines that the disclosure of
such information would adversely affect the organization.

(11) Request for withholding of information. Requests for the withholding
of information from public inspection as provided in subdivision (i) of this
subpa ragraph shall-

(a) In the case of applications for exemption filed before November 3, 109.
be made to the Commissioner of Internal Revenue, Attentiin: Public Informa-
tion Division. Washington 25, D. C.: or

(b) In the case of applications for exemption filed on or after November
3. 1958. be filed with the office with which the taxpayer filed the documents in
which the material to be withheld is contained.
The request shall clearly identify the material desired to be withheld (the
document. page, paragraph, and line) and shall include the reasons for the
orLeanizatlon's Imsition that the Information is of the type which may be
withheld from public Inspection.

(tit) )etermination. An organization which has filed a request under the
provisions of this subparagraph will be notified of the determination as to
whether the Information to which the request relates will be withheld from
public inspection.

(2) National defense material. The Internal Revenue Service shall withhold
from public inspection any information which is submitted by an organization
whose application for exemption is open to inspection under this section the
public disclosure of which the Commissioner determines would adversely affect-
th e national defense.
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(d) Place of inspection. Applications for exemption, together with any sup-
porting documents, which are open to public inspection under section 6104 (a)
(1) shall be available for Inspection on or after November 3, 1958, In the
Office of the Director. Public Information Division, Internal Revenue Service,
Washington 25, D. C., regardless of when or where such applications were
filed except for such applications as have been destroyed pursuant to Con-
gressional authority. In addition, in the case of an application for exemption
filed on or after September 3, 1958, a copy of such application (as defined in
paragraph (b) (1) of this section), but not the supporting documents, shall
also be available for public inspection on or after November 3, 1958, in the
office of the district director with whom the application was required to be
filed.

(e) Procedure for public inspection of applications for exemption-(1) Re-
quest for inspection. Applications for exemption and the supporting documents
shall be available for public inspection only upon request. If inspection at the
national office is desired, the request shall be made in writing to the Com-
missioner of Internal Revenue, Attention: Director, Public Information Di-
vision, Washington 25, D.C. Requests for inspection in the office of a district
director shall be made in writing to the appropriate district director. All
requests for inspection must include the name and address of the organization
which filed the application for exemption the inspection of which is requested.
In addition, is such organization has more than one application for exemption
open to public inspection under the provisions of section 6104 (a) (1) only the
most recent of such applications shall be made available for inspection unless
the request for inspection specifically states otherwise.

(2) Time and extent of inspection. A person requesting public inspection in
the manner specified in subparagraph (1) of this paragraph shall be notified
by the Internal Revenue Service when the material he desires to inspect
will be made available for his inspection. An application for exemption will
be made available for public inspection at such reasonable and proper times
as not to interfere with Its use by the Internal Revenue Service or to exclude
other persons from Inspecting it. In addition, the Commissioner or district
director may limit the number of applications for exemption to be made avail-
able to any person for inspection on a given date. The public Inspection
authorized by section 6104(a)(1) will be allowed only In the presence of an
Internal revenue officer or employee and only during the regular hours of
business of the Internal Revenue Service office.

(3) Copies. Notes may be taken of the material opened for inspection tin-
der this section, and cope., may be made manually but not photographically.
Copies of such material will be furnished by the Internal Revenue Service to
any person making request therefor. Requests for such copies shall be made
in the same manner as requests for inspection (see subparagraph (1) of this
paragraph) to the office of the Internal Revenue Service in which such ma-
terial is available for inspection as provided In paragraph (d) of this section.
If made at the time of inspection, the request for copies need not be in writing.
Any copies furnished will be certified upon request. The Commissloner may
prescribe a reasonable fee for furnishing copies of applications and support-
Ing documents pursuant to this section.

(f) Statement of excetipt statris. A statement setting forth the following in-
formation with respect to an organization shall be furnished to any person
upon request in writing, after the application for exemption of such organiza-
tion is open to public inspection under section 6104(a) (1):

(1) The subsection and paragraph of section 501 (or the corresponding pro-
vision of any prior revenue law) under which the organization has beendeter-
mined, on the basis of such application, to qualify for exemption from taxation;
and

(2) Whether the organization is currently held to be exempt.
Request for such information may be made in writing to the Commissioner of
Internal Revenue, Attention: Public Information Division, Washington 25, D.C.,
or to the district director with whom the organization's application for ex-
emption was required to be filed.
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1301.6104-2 Publicity of Information on certain information returns and annual
reports.

(a) ln general. The following information, together with the name and ad-
dress of the organization or trust furnishing such information, shall be a
matter of public record:

(1) Except as otherwise provided in section 0104 and the regulations there-
under, the information required by section 6033 and the information furnished
on Form 4720.

(2) The Information furnished pursuant to section 6034 (relating to returns
by certain trusts) on Form 1041-A.

(3) The information furnished on the annual report required by section
0050 (relating to annual reports of private foundations). The names, addresses,
and amounts of contributions or bequests of contributors to an organization
other than a private foundation shall not be made available for public inspec-
tion under section 6104(b). The names, addresses, and amounts of contribu-
tions or bequests of persons who are not citizens of the United States to a
foreign organization described in section 4948(b) shall not be made available
for public inspection under section 6104(b).

(b) Plee of Inspection. Information furnished on the ptiillc portion of re.
turns and annual reports (as described In paragraph (a) of this section) shall
be available to any person In the National Office, Office of the Director, -Public
Information division , Internal Revenue Service, Washington, D.C. 20224, in
the Office of the Director, Mid-Atlantic Regional Service Center. Philadelphia,
IPa., an(i in the office of the district director of the district serving the princi-
pal place of business of the organization.

(c) Procedure for public inipeetion-(1) Requets for inspection. The Infor-
mation furnished pursuant to section 6033 and 6034, the annual report required
Iby section 6056, and Form 4720 shall be available for public inspection under
section 6104(b) only upon request. If inspection at the National Office is
desired, the request shall be made in writing to the Commissioner of Internal
Revenue, Attention: Director, Public Affairs Division, Washington, D.C. 20224.
Requests for inspection In the office of a district director or Director of the In-
ternal Revenue Service Center, Philadelphia, Pennsylvania, shall be made in
writing to the district director or Director of the Service Center. All requests
for Inspection must include the name and address of the organization which
filed the return or report, the type of return or report, and the taxable year
for which filed, except that requests for Inspection of entire sections of the
microfilm file need only designate the appropriate section desired.

(2) Time and e.rtent of inspection. A person requesting public inspection in
the manner specified in subparagraph (1) of this paragraph shafl be notified
by the Internal Revenue Service when the material he desires to inspect will be
made available for his inspection. Information on returns required by sections
6033 and 0034, the annual report required by section 6056 and the information
furnished on Form 4720 will be made available for public inspection at sUch
reasonable and proper times, and under such conditions, that will not inter-
fere with their use by the Internal Revenue Service and will not exclude other
persons from inspecting them. In addition, the Commissioner, Director of tile
Service Center, or district director may limit the number of returns to be
made available to any person for inspection on a given date. Inspection will
be allowed only In the presence of an internal revenue officer or employee
and only during the regular hours of business of the Internal Revenue Service
office.

(3) Retrirns available. Returns filed before January 1, 1970, shall be available
for public inspection only. pursuant to the provisions of section 6104 in effect
for such years. The information furnished on all returns and reports filed
after December 81, 1969, pursuant to the requirements of section 033, 6034,
or 6056, shall be available for public inspection in accordance with the pro-
visions of section 6104.

(4) CopIes. Notes may be taken of the material opened for Inspection under
this section. Copies may be made manually or photographically in the National
Office subject to reasonable supervision by the Public Information Division with
regard to the facilities and equipment to be employed; and copies may be
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made manually but not photographically in the offices of the district directors
or directors of regional service centers (except that copies may be made photo-
graphically at the Mid-Atlantic Regional Service Center), Copies of the ma-
terial opened for inspection will be furnished by the Internal Revenue Service
to any person making request therefor. Request for such copies shall be made
li the same manner as requests for inspection (see subparagraph (1) of this
paragraph) to the office of the Internal Revenue Service in which such material
is available for inspection as provided in paragraph (b) of this section. If
made at the time of inspection, the request for copies need not be in writing.
Any copies furnished will be certified upon request. The Commission may pre-
scribe a reasonable fee for furnishing copies of information pursuant to this
section.
§ 301.6104-8 Disclosure of certain information to State officers.

(a) Notification of deterninfation8-(1) Automatic notification. Upon mak-
ing a determination described in paragraph (c) of this section the Internal
Revenue Service will notify the Attorney General and the principal tax officer
of each of the following States of such determination without application or
request by such State officer-

(1) In the case of any organization described in section 501(c) (3), the
State in which the principal office of the organization is located (as shown on
the last-filed return required by section 6033, or on the application for exemp-
tion if no return has been filed), and the State In which the organization was
incorporated, or if a trust, in which it was created, and

(i) In the case of a private foundation, each State which the organization
was required to list ad an attachment to its last-filed pursuant to § 1.6033-
2(a) (2) (iv).

(2) Applications for notification by other State Oflcere. Other officers of
States described in subparagraph (1) of this paragraph, and officers of States
not described in such subparagraph, many request that they be notified (either
generally or with respect to a particular organization or type of organization)
of determinations described in paragraph (c) of this section. In such cases,
these State officers must show that they are appropriate State officers within the
meaning of section 6104(c) (2). The required showing may be made by pre-
senting a letter from the Attorney General of the State setting forth (I) the
functions and authority of the State officer under State law, and (ii) sufficient
facts for the Internal Revenue Service to determine that such officer is an ap-
propriate State officer within the meaning of section 6104(c) (2).

(3) Manner of notification. A State officer who Is entitled to be notified of
it determination underothis paragraph will be notified by sending him a copy
of the communication from the Internal Revenue Service to the organization
which informs such organization of the determination.

(b) Inspection by State Oflcers-(1) it general. After a determination de-
scribed in paragraph (c) of this section has been made appropriate State of-
ficers within the meaning of section 6104(c) (2) may inspect the material
described in subparagraph (3) of this paragraph. Such material may be in-
spected at an office of the Internal Revenue Service which will be designated
upon receipt of a request for inspection; the location of such office will be de-
termined with due consideration of the needs of the Internal Revenue Service
and the needs of the State officer entitled to inspect.

(2) State oOlicr8 who tay if 8pect material. Any State officer entitled to be
notified of a determination without application (under paragraph (a) (1) of
this section) may inspect the material described in subparagraph (3) of this
paragraph upon demonstrating that he is so entitled. Any State officer who has
in fact been notified by the Internal Revenue Service of a determination may
Inspect such material without further demonstration, unless it shall be de-
terinined by the Internal Rarenue Service that such officer was not entitled to
e so notified. Other State officers must demonstrate to the satisfaction of the

Internal Revenue Service that they are entitled to be notified under paragraph
(a) (2) of this section before they may inspect such material.

(3) Material which nay be inspected. (1) Except as provided in subdivision
(ii) of this subparagraph, a State officer who is so entitled under subpara-
graphs (1) and (2) of this paragraph will be permitted to inspect and copy all
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returns, flied statements, records, reports, and other information relating to a
determination described in paragraph (c) of this section which i% relevant to
a determination under State law, and which is in the hands of the Internal
Revenue Service.
0 (11) The following material will not be made available for inspection by

State officers under section 6104(c) and this section-
(a) Interpretations by the Internal Revenue Service or other federal agency

of federal laws (including the Internal Revenue Code of 1954 and its predeces-
sors) which would not otherwise be made available to State officers under
• ection 6103(b),

(b) Reports of informers, or any other material which would disclose tile
identity, or threaten the safety or anonymity, of an informer,

(c) Returns of persons (other than those exempt from taxation) which
would not be available under section 6103 (b) to the State officer requesting
inspection, or

(d) Other material the disclosure of which the Commissioner has determined
would prejudice the proper administration of the internal revenue laws.

(4) Statement by state Officer. Before any State officer will be permitted to
inspect material described in this paragraph, he must submit a statement to
the Internal Revenue Service that he intends to use such material solely in ful-
filling his functions under State law relating to organizations of the type
described in section 501 (c) (3) ; material is made available to State officers
finder this section in reliance on such statements. For provisions relating to
penalties for misuse of information which is made available under section
6104(c) anmd this section, see 18 U.S.C. 1001.

(c) Determinations defined. For purposes of this section, a determination
means a final determination by the Internal Revenue Service that-

(1) An organization is refused recognition as an organization described In
section 501(c) (3), or has been operated in such a manner that it will not, or
will no longer, be recognized as meeting the requirements for exemption under
that section, or

(2) A deficiency of tax exists under section 507 or chapter 42.
For purposes of this paragraph, a determination by the Internal Revenue Serv-
ice is not final until all administrative review with respect to such determina-
tion ias been completed. For purposes of this section, a waiver of restrictions
on assessment and collection of deficiency in tax is treated as a final determina-
tion that a deficiency of tax exists when such waiver has been finally accepted
by the Internal Revenue Service. For example, a final determination that a
deficiency of tax exists under section 507 or chapter 42 is made when the
organization is sent a notice of deficiency with respect tp such tax.

(d) Effective date. The provisions of this section apply with respect to
all determinations made after December 31, 1969.
§ 301.6104-4 Public inspection of private foundations' annual reports.

(a) i general. The annual report which a private foundation must file under
section 6056 shall be made available by its foundation managers for inspection
at its princpal office during regular business hours by any citizen on request
made within 180 days after the publication of notice of the availability of
such report. Such notice shall be published not later than the day prescribed
for filing such report (determined with regard to any extension of time for
filing) in a newspaper having general circulation in the county in which the
foundation's principal office is located. The notice shall state that the annual
report is available at the foundation's principal office for inspection during
regular business hours by any citizen who requests inspection within 180 days
after the date of such- publication, and shall state the address of the founda-
tion's principal office and the name of its principal manager.

(b) Definitions and special rules-(1) Principal office. For purposes of the
notice described in section 6104(d), a private foundation may designate in
addition to its principal office, or (if the foundation has no principal office or
none other than the residence of a substantial contributor or foundation
manager) in lieu of such office, any other location at which its annual report
shall be made available in the manner and at the time prescribed therefor in
section 6104 (d).
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(2) Newspaper having general circulation. The terni "newspaper having gen-eral circulation" in section 6104(d) shall include any newspaper or journal
which is permitted to publish statements In satisfaction of State statutory
requirements relating to transfers of title to real estate or other similar legal
notices.

(3) PrIncipal manager. A private foundation may furnish the name of its
"principal manager" in the notice required by section 6104(d) by furnishing
the name of the Individual foundation manager who is responsible for publish-
Ing such notice or for making the annual report available for inspection under
section 6104 (d).

(c) Cross-refcrence. For additional rules with respect to private foundations'
annual reports and their public inspection, see section 6056 and the regulations
thereunder.

Se nator I,\rKU. Mr. Alexander.

STATEMENT OF DONALD C. ALEXANDER, COMMISSIONER OF THE
INTERNAL REVENUE SERVICE; ACCOMPANIED BY LAWRENCE B.
GIBBS, ASSISTANT COMMISSIONER (TECHNICAL); JOSEPH
TEDESCO, CHIEF OF THE EXEMPT ORGANIZATION BRANCH OF
THE MISCELLANEOUS AND SPECIAL TAX DIVISION; HOWARD
SCHOENFELD, CHIEF OF PROCEDURES SECTION EXEMPT ORGANI-
ZATION EXAMINATION BRANCH, AUDIT DIVISION; ROBXRT
McCAULEY, CHIEF OF THE EXEMPT ORGANIZATION EXAMINA-
TION BRANCH

Mr. ALEXANE ER. Mr. Chairman, we have no prepared statement.
I am glad to be with you this afternoon.

I would like to introduce my colleagues. On my immediate left is
Lawrence Gibbs, Assistant Commissioner-Technical. On his left is
Joseph Tedesco, who is Chief of Exempt Organization Branch of
Miscellaneous and Special Tax Division in Mr. Gibbs' office. On my
immediate right is Howard Schoenfeld, who put much of the reply
to your questions together, and he is in Exempt Organization Exam-
ination Branch in our Audit Division under our Assistant Commis-
sioner-Compliance; Mr. Robert McCauley, who is Chief of the

.Exempt Organization Examination Branch, is also here to the right
rear of Mr. Schoenfeld.

I would like to call to your attention, Mr. Chairman, the letter
submitted to you today by the Secretary of the Treasury in response
to a question with respect to the relationship of the tax on private
foundation investment income under section 4940 of the Code and the
cost of the activities of the Internal Revenue Service in connection
with administering the provisions with respect to all exempt orga-
nizations as well as private foundations.

This letter concludesby stating, Mr. Chairman, that the Treasury
would support a measure to reduce the tax under section 4940 of the
Code from 4 to 2 percent. Mr. Chairman, we would like to make a
part of the record, as I understand to be the case, the letter dated
May 30 in which I replied to the list of questions you posed on
March 22 and the document entitled, "Background Material for
Senator Hartke" which is attached to that letter. We will be glad to
explain and clarify and develop any of the answers that we have
made to your questions. WVe willbe glad to go through the material
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which we have submitted and answer any further questions that you
may have.

Senator HARTKE. All right.
In your statement itself, in answer to the questions you tell us that

you cannot give us an indication of anything more than the net
additions to the list of exempt organizations since 1969.

Is it not possible to tell us how many rulings IRS has given which
granted exempt status since 1969?

Mr. ALEXANDER. Mr. Chairman, I will ask Mr. Gibbs and Mr.
Tedesco to respond to this issue after asking Mr. Schoenfeld to
clarify the response that we have already made.

Mr. Schoenfeld V
Mr. SCHOENFELD. Thank you.
You asked if it is possible to tell the number of additions made

since 1969. I assume you are referring to just private foundation
additions. There are a number of problems that we have in this
regard.

First, we have a lot of organizations which were unclassified until
the regulations pertaining to the definition of a private foundation
became final, This was not until, generally speaking, March of 1973.
We had a lot 6f organizations that may have gone out of existence.
If an organization that was in exixstence before 1969 considers itself
to be a private foundation, we are not requii'ed to give that organiza-
tion a ruling as it is not required they ask us for one. We simply
assume that it is unless we hear from the organization otherwise. For
this reason, it has not been possible to make a precise count since
1969 that would show the additions-

Senator HART .E. The regulations were not finalized until 1973, is
that right?

Mr. SCjiEXFEIu). At different stages; yes, sir.
Mr. ALEXANDER. Some of the regulations still are not finalized,

Mr. Chairman. -
Senator HAlTKE. It me come back to the letter in a moment.
What has been the problem?
Why has it been difficult to finalize tile regulation?
Mr. AukxEXNI* I do not think you find any of ui s eager to take

the microphone in response to that question, Mr. Chairman, so I will.
Part of the problem which, of course, started in 1969 when you

had a different group of faces in these spots before you, and devel-
oped from the very great complexity of the 1969 Tax Reform Act
provisions relating to exemt) organizations in general 111l to pI'i-
veto foundations in particular. As a practitioner in the field at the
time that these provisions became law and at a time wheii many of
the regulations were proposed, I grappled with some of these corn-
plexities in an effort to try to understand what the law really
required for compliance by my" clients. Now I an trying to understand
what the law really requires of us for administering these provisions
effect vely, fairly, and responsively.

For we have a regulatory duty to perform here rather than a tax
collecting duty, and' we have a regulatory duty in ail area which
perhaps is the greatest single morass in the English language. Now,
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that is not an effort to be caustic at the expense of the drafters. The
drafters,- think, did a fine job in trying to cope with solving a very
difficult problem of meshing duties on one hand with equities on the_
other, making sure that the statute reached what it should reach but
did not overreach, entering into a new definitional area by having
such statements as one which, in trying to bring support organiza-
tions for C(4)'s into the law, managed to create at sentence that
all of us treasure and which I can supply for the record.

Now, we have had some problems in producing regulations which
carried out the intent of the statute and at the same time would not
in turn overreach and would recognize equities. We did recognize
that we have a duty to understand that the law should not put all
charities in a straightjacket, should not insist that the only thing a
foundation can do is take the safe action when another action, per-

aps not so safe, would be better for the community and better to
serve the interest of the community, the State, and the Federal
Government. That is the condition, I suppose the purpose, of tax
eXPflnl)tioii in the first place.

We have been slow in getting these regulations finalized. I wish
we had been able to do this job faster. In certain cases the provision
does not take effect, or did not take effect, for a substantial period of
time after enactment. Section 4943, I suppose, is an example. Ac-
cordingly, those regulations were given fairly low priority on the
list of priorities that our predecessors produced after the 1969 act.

I signed off on a proposed regulation, I hope one of the finals,
Saturday afternoon in this area.

Senator I IARTKE. Is that because these hearings were coming up?
Mr. ALEXANDER. Sir?
Senator AR',%riE. Is that because these hearings were coming up?
Al'. ALiEXAN)EII. No, that is because it was the first time it got to

ivy desK.
Setlator IL\ARTKE. Well, lt me ask you:
What seems to be the l)rolblem here?
In other words, so it is a difficult area. You know, there are a lot

of difficult areas. and I grant you that this may be one of the most
difficult in the Ellglish language.

But is it lack of information, lack of sufficient personnel, lack of
facts, lack of milerstanding, lack of diligence, or is it just impossible
to (1o?

Mr. ALEXANDER. No, I do not think it is impossible to do, Senator
Hlartke, ami I do not think it is lack of diligence. Perhaps part of
this problem is lack of sufficient hours of the week to do the jobs that
certain people have, and then have the final responsibility for signing
off on regulations. Ill( work outpaces the- time available to do the
work. The 40-hour day has not yet been invented, but when it is
I will be very happy to see it arrive.

Senator HAImE. Let me ask you a question:
Are you saying in substance that the Congress has placed this

responsibility into the hands of individuals who are already over-
burdened?
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Mr. ALEXANDER. I am saying the individuals are overburdened in
*a wav. I am also saying that I think they are capable of meeting
these burdens. I recognize that these regulations have been delayed,
and I regret that.

Mr. Gibbs, do you have anything to add to my thoughts on the
subject?

Mr. Ginus. Senator Hartke, my responsibility with the Service as
Assistant (Commissioner-Teclical-is primarily one of having
responsibilities for forms, publications, for rules, letter rulings to the
taxpayers, and for revenue rulings that are to be published. And it
seems to me in my experience, and I was a practitioner like the Com-
missioner while the legislation was passed, it seems to me that this is
an occurrence that, as the Commissioner said, is complex and com-
plex in perhaps some sort of a unique way, in the sense that espe-
cially with the excise tax provisions and the approach of using excise
tax provisions to get a better enforcement-this is somewhat of a
new approach by the Internal Revenue Service in terms of going
into an area.

As you probably know, this is being picked up now in the pension
area, and I think this is one of the reasons, with the complexity of
tie provisions in the new approach, that you are seeing some time
lag in getting final regulations and in getting, indeed, final informa-
tion that is being produced from the forms that themselves generate
the information.

Senator iIARTKE. Have you made any suggestions to the Congress
as to how to alleviate this problem?

Mr. ALEXANDER. I think that the problem has been alleviated,
Mr. Chairman, by the l)ublication of regulations. I think we have
made substantial progress, although surely not as quickly as any of
us would want. I think that the public is getting much in the way of
guidance, perhaps more than some would like, in these areas at this
time. So I think that this problem is not one that would require any
legislative solutions, because the problem itself is nearing solution by
publication of final regulations. There are certain sticky problems,
certain sticky questions, that remain for final decision. Those are few
in number.

Most of the questions have been solved, not as early as we would
have liked. Much guidance has been given. More will be forthcoming.
But this problem is being resolved.

Senator HARTKE. Let me ask you, as a practical matter are we to
the place now where, say within a specified period, you could really
give us some answers to the questions which we submitted, which
pretty generally you will have to admit, answers which said prac-
tically, we do not know?

Mr. ALEXAN-DER. In many cases we did say to you, Mr. Chairman,
that we did not know. One of the reasons we said that was because
we do not keep certain statistics which were requested from us.

Another aspect of the matter related generally to .our audit and
enforcement programs. We are completing one phase of the exam-
ination of private foundations. IWe propose to shift to, we think, a
more efficient and more effective audit program which should yield
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better and more comprehensive data for future questions from your
committee, Mr. Chairman. We are shifting to a TCMP approach,
rather than an effort which we have been milking, as you know, to
audit all private foundations over a 5-year period irrespective of
whether those foundations really needed audit.

Senator HARTKE. Let me ask again the question in a different form
that I asked you first.

Will you be able to tell us how many organizations have come into
existence since the 1969 act was passed and how many have gone out
of existence since 1969 at a specified period of time?

Mr. ALEXANDER. Mr. Chairman, we hope to and expect to get better
data. Now, some organizations do not file with us because we exempt
them from the requirement of filing. Let us take subordinate organi-
zations of churches. We believe that one church has about 70,000
subordinates. We are not about to require 70,000 of them to file with
us and secure individual exemptions.

So I cannot give a flat, unilateral answer to your question. If your
question relates solely to private foundations, Mr. Chairman, we will
do our best to obtain material for you which'your letter of March 22
pointed out and you have pointed out this afternoon is important to
this Committee.

Senator HA.RTRE. What you are saying in substance is that you do
not know all of the organizations, so therefore we do not know what
the effect of the 1969 act is, so therefore we do not know what the
impact has been on revenue, we do not know how much money at the
present time is being put aside and not being utilized for the pur-
poses for which it was intended.

Is that a fair' statement or is that an unfair criticism?
I saw one of your
M -ALXAN'DER. I think that might be a little bit of an overstate-

ment, Mr. Chairman.
Senator HARTKE. Well, I am putting it in that form, and you

straighten it out.
Mr. ALEXANDER. I will try to.
First, you are quite right. We do not know-
Senator HARTKE. You do not know.
Mr. AiE,'xND)FR. Unless Mr. Schoenfeld wants to correct me about

how many new organizations have been created.
Mr. SCiiO'FEJLD. We will never know the number of section 501

(c) (3) organizations that come into existence, Senator.
Senator HARTKE. You never will know?
Mr. Sei.o rem LD. Not under present legislation, because there are

exceptions from these organizations notifying the Service that they
exist. For example, a church does not have to come to the Internal
Revenue Service and notify that it would like to be recognized as
being tax exempt. It can go on and be tax exempt without the
benefit-of-a ruling f rom the Internal Revenue Service.

Similarly, if an organization has receipts, normally not more
than $5,000-ittle small clubs, charitable in nature-they do not
have to come in and get a ruling from us either. So therefore we
have no way of getting a handle on these organizations.
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Senator HARTKE. Do you know about those who have filed?
Mr. SCIHOENFELD. Yes, sir.
Senator HARTKE. What is that?
Mr. SCHONFELD. The number that are in existence?
Senator HARTKE. That were in existence in 1969, those who have

come into existence since that time, and those that have gone out
since that time.

Mr. SCHOHXFEJ). As to charitable organizations, yes, sir. I thinkwe have given you that figure. As to section 501 (c) (3) organiza-

tions, not just private foundations, because before 1969 there really
was not a statutory definition of a private foundation.

Mr. ALEXANDER. Mr. Chairman, referring to-
Senator HARTKE. The point of it is that the difference between a

charitable organization and a private foundation, what is public
charity and what is a private foundation, there is a lot of difference
in the ultimate effect?

Do you agree I
Mr. SCHOENFELD. Yes, sir.
Senator HARTKE. Now, what I am trying to find-and evidently

you do not know, and I guess it is sort of futile to push at this
point for something you do not know-but I am trying to find out
what the effect of the act was and how we can even deal with the
act and how the Secretary can come in here and say that he does
not need but 2-percent money to audit this in accordance with the
legislation when we do not even know what we are talking about.

Is that what we are saying?
Mr. ALEXANDER. No, we are not saying that.
Senator HARTKE. In other words, let me put it in a different light.
Are we saying we did not know what we were talking about in

1969 and we know even less today?
Mr. ALEXANDEM. I would doubt that. I think, Mr. Chairman, that

you did not legislate in a vacuum in 1969. I am suggesting we. are
not talking in a vacuum today. What we seem to be hung up on,
Mr. Chairman, is something that we really do not know sitting be-
fore you this afternoon. No amount, really, of further discussion on
my part would conjure up knowledge where there is not the know]-
edge that I wolud like to hrive. The specific knowledge-

Senator HIARTKFE. All right, let me ask you: Are you planning to
get that information?

Mr. ALEXANDER. We are going to try, Mr. Chairman, to get in-
formation as to terminations. I would like to point out, on page
9 of the statement we submitted to you, Mr. Chairman, as of March
31, 1974, there were 28,326 private foundations consisting of 27,301
nonoperating foundations and 1,025 operating foundations.

We do have numl)ers, Mr. Chairman. There is not a vacuum, Mr.
Chairman. We do not have as complete numbers as we would like
to have.

Mr. SCox3FET). And we also tell you the gross increase from
1970 to March 31, 1974.

Mr. AILEXAXDER. What Mr. Schoenfeld mentioned is on page 8 of
the statement.
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As of March 31, 1974, there are 68,682 more section 501 (c) (3)
organizations on the exempt organizations master file than on Janu-

ay1, 1970.
Mr. SCHOENFELD. And for the record, as of March 31, 1974, ac-

cording to our records, there are 226,122 active organizations recog-
nizedi as being exempt under section 501 (c) (3).

Senator HARTKE. And do you know the fair market value of those
assets involved in those organizations?

Mr. SCIIOENFELD. I do not have that figure with me, Senator.
Senator lHARTK. Do you think you could-
Mr. ALEXANDER. Senator, I would like to refer you to page 9, the

answer to question 5 that you put to us, pointing out that our exempt
organizations master file shows that the book value of the assets re-
ported by all private foundations for calendar year 1973, were in
the amount of $26 billion, approximately. So we do have an aggre-
gate. That aggregate is as stated on page 9.

Senator HARTKE. Well, is it not fair to say that within the pro-
visions of the act, that book value does not have much meaning?

Mr. SCIIOENFELD. Senator, I think as we may have explained in
some prior correspondence with you, the way we gathered the in-
formation from the returns did not permit us to tabulate fair market
value. Beginning in 1974, this processing year, we will be getting
information as to fair market value;

Senator HIARTKE. Yes, right.
Let us come now to the question of exempt classification. Organi-

zations now are classified as to private foundations must meet
stricter requirements than organizations classified as public charities.
For instance, private foundations must pay the 4-percent tax, must
meet the 6-percent payout requirement, must refrain from lobby-
ing-other things of that sort-while other exempt organizations
need not meet that requirement.

Now, we have asked you to tell us how many organizations are
classified within each one of the separate classifications. But let
me ask you this question: When we passed the act, we made an effort
to assure that donors would not use the exempt status of founda-
tions and the tax benefit from their donations for their own personal
aid selfish l)urposes.

Now, what we wanted to do was to make sure that the people did
not have to wait for 10 to 20, 25 years to get the benefit from the
tax subsidy that the donor got. Now is it not possible that someone
could get his foundation declared a medical research organization
and thereby get out from underneath the strict requirements that
the law l)iaces on private foundations?

Mr. ALEXANDER. )o you want to respond to that, Mr. Gibbs h
Mr. (Onmis. Well, the response I guess I would make is this: That

if-and l)erhalps, Mr. Chairman, I am not responding to your ques-
tion, dig deeper-but it seems to me that the answer to the question
is that if the classification tests for medical research facilities, which
are thereby exempt from the private foundation classification, are
met, that the organization would be so classified. And as long as
they continue to meet those requirements under audit, that they

35-686--74--10
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would continue under a classification that would relieve them from
tile burdens of colliplyilig with tile private found, ion provisions
of tile code.

Senator HARTKE. Are you familiar with-I am going to insert in
the record at this time the Evening Journal articles under date of
Tuesday, March 19, 1974, and March 29, 1974. This deals with
Nemouis Foundation.

[The articles referred to follow:]
(From the Wilmington. Del., Evening Journall

WHILE PATIENTS PAY, EXPANSION STANDS STILL: NEMOURs FOUNDATION
STOCKPILES $35 MILLION

(By Curtis Wilkie)
Few foundations are backed by wealth more vast than the Nemours Founda-

tion, which was established in the will of the late Alfred I. du I'ont to provide
care for cripple, children and the elderly.

However, the relatively modest charitable activities of the Nemnours Founda-
tion belie its potential.

The foundation's sole operation is the Alfred I. du Pont Institute outside
Wilmington, a crippled children's hospital which has seen little growth since
1970 although the income of the foundation has gone up tenfold.

In the meantine, the trustees of the foundation have built up a mammoth
surplus fund estimated at $35 million.

While the foundation has been stockpiling millions of dollars, up to three
quarters of the patients at the Institute are being charged for services on the
basis of their ability to pay.

The foundation has not only failt-d to broaden appreciably its services to
crippled children, but it has been reluctant to diversify its operation to include
care for the elderly as called for in Du Pont's will.

A month-long investigation by the Evening Journal into the affairs of the
Nemours Foundation has also disclosed:

The foundation reclassified itself as a "hospital" In 1971 to avoid new regu-
lations of the 1969 Tax Reform Act.

By slipping through a loophole in the tax law, the Nemours Foundation is
avoiding more than $500,000 a year in federal excise taxes.

The Nemous Foundation, by operating as a "hospital," also escapes a pro.
vision of the tax law which prohibits the inordinate accumulation of surplus
funds and forces foundations to spend a certain percentage of Its assets each
year. It also eludes restrictions against self-dealing, such as depositing surplus
funds in the Florida First National Bank of Jacksonville, which is controlled
by Edward Ball, president of the Nemours Foundation.

In order to qualify as a "hospital," the Nemours Foundation had to terminate
its program of contributing to other charitable organizations leaving it with
only one philanthropic outlet, the Du Pont Institute.

Although the annual income of the foundation skyrocketed from $1.2 million
to more than $14 million following the dealth of Mrs. Jessie Ball di Pont in
1970, the institute's budget has not increased accordingly. Less than $3 million a
year Is being spent for medical services at the institute and less than $500,000
in capital exlenditures have gone into the facility in the last three years.

Despite clains made in 1971 when the Nenmours Foundation petitioned a
Florida court for permissi or to expand its medical services, little has been
done. A $20 million building program, which was supposed to have started
at the hospital site in 1972, ha never gotten off the ground.

"We have moved slowly-perhaps too slowly," concedes an official of the
foundation.

However, others interviewed by the Evening Journal have less charitable
Judgment about the Nemours Foundation.

"Its so-called philanthropic programs have been farcical," said Waldemar A.
Nielsen, author of "The Big Foundations" and an early critic of the Nemours
Foundation. "The Alfred I. du Pont Institute is a philanthropic appendage to
Ed Bali's empire, which lie throws a few crumbs to."

A Washington tax specialist called the recent activities of the foundation "a
terrible abuse" of the tax laws, although he added that it appeared to be



141

legal. "Ed Ball is bright enough, with that much involved, that his lawyers
would have gone to great pains to dot each '1' and cross each 't'."

The manipulation of the Nemours Foundation directly involves the Alfred I.
du Pont estate, a conglomeration of corporate stocks, banks, railroad com-
panies, paper mills and landholdings which may be worth as much as $2 bil-
lion. The Florida-based dominion is run with an iron fist by Ball, the 85-year-
old brother-in-law of the late Alfred i. du Pont.

Officials of the Nemnours Foundation are so intimidated by Ball that they
were unwilling to discuss publicly their activities when contacted by a reporter.

In an Interview at Ills Jacksonville office, Ball also refused to answer ques-
tions regarding the Nemours Foundation and suggested that any queries be
submitted in writing to the of directors.

The board of the Nemours Foundation doubles as trustees of the estate of
Alfred I. du Pont. Their first meeting In more than six months is scheduled
tomorrow In Jacksonville.

The dual structure to oversee both the estate and the foundation was set up
in the will of Alfred I. du Pont, which gave the trustees of his estate "full
charge of the management and policy" of the foundation.

The foundation was started with a $1 million bequest after Du Pont's death
in 1935. Ills widow was the chief beneficiary of the estate. However, tile will
provided that upon her death virtually all of the Income from the estate would
be channeled to the Nemours Foundation.

th-lawareans are to get first consideration for care at the institute, according
to the will.

Mrs. du Pont sustained tile foundation for more than three decades by
assigning 12 per cent of the income from the estate to the foundation. For ex-
ample, In 1968 the income from the estate was nearly $11 million. Mr. dii Pont
received $9.5 million and the foundation was funded $1,144,000.

When Mrs. du Pont died in 1970, the foundation fell heir to her share of the
estate's income.

According to the trustees' latest annual report, on file with the Dural County
Circuit Court in Jacksonville, the estate had an income of $15.2 million In
1972. From the figure, $14.7 million was reported to have been given to the
Nemours Foundation. (The remaining $500,000 was spent on legal fees, Florida
taxes and annuities to a handful of survivors named in the original Du
Pont will.)

The Nemours Foundation's tax return for the same year, the latest available
from the Internal Revenue Service, showed the receipt of $13.2 million from
what appears to be listed as "income from the testamentary trust of Alfred I.
du Pont." These words are marked through on the IRS return and an officer
of the foundation could give no immediate explanation for the apparent dis-
crepancy in the foundation's income for 1972.

At any rate, only $3.3 million of the income was spent during the year.
More than $500,000 of this amount went to maintain the houses and grounds
of the sprawling Nemours estate. Its 275 acres, which include the hospital and
the former home of Du Pont, are located off Rockland Rd. behind a 12-foot
wall crowned with broken glass.

)Di Pont's will instructed tile trustees of the estate "to care for the mansion
and grounds and gardens surrounding 'Nemours' in order that they be main-
tained for the pleasure and benefit of the public. .. ."

The public Is restricted from the grounds. Guards seen visitors at the one
gate to the Versailles-like complex.

Inside the walls, tile medical staff of the Du Pont Institute is operating
on a budget that is not much higher than it had in the late 1960s when rising
costs forctl the institute to cut back its free services and begin charging
patients who were able to pay.

As a result, the institute's medical budget of roughtly $2.5 million iln 1972 was
supplemented by $1.1 million paid by patients. Last year only 27 per cent of
tile admissions at the institute were treated as full charity patients.

Aside from ai Increase in the institute's staff to accommodate a growing
number of out-patients and a few capital improvements, there tVie lemn no ew
expenditures by the Nemours Foundation.

Instead of charity, the funds of the foundation are going into certificates of
deposit.

The foundation's tax returns for the past 5 years show an astonishing
growth in assets of cash, saving and interest bearing accounts.
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In 1969, the surplus was $310,977. In 1970, the year of Mrs. du Pont's death,
the funds swelled to $1,815,430. In 1971, the figure was $8,756,015. By the end
of 1972. the surplus had reached $20,610,000. At this rate, the foundation had
accuinulated more than $30 million through 1973 and today the amount of
surplus on hand is believed to be $35 million.

In addition, the foundation holds another $2 million in liquid assets of stocks,
bonds and accounts and notes receivable.

"Its all accumulating in a bank," said a foundation official. "It's drawing
interest at a very good rate ... It's not being spent for anything or misued in
ally way."

STABLER SAYs NEMOUR83 NEAR COMPLIANCE, PLANS No ACTION

(By Curtis Wilkie)

No state action will be taken against the Nemours Foundation, Atty. Gen.
W. Laird Stabler Jr. said yesterday, because he is satisfied that the foundation
is now moving to comply with will of the late Alfred 1. du Pont.

Stabler's statement came after the foundation revealed a proposal to
expand facilities at the Alfred I. du Pont Institute, and indicated that new-
programs for tile elderly and plans to open th# Du Pont estate to the public
are under consideration.

At tile same time, Stabler promised to "keep a closer eye" on the operation
of the foundation, which has accumulated a surplus estimated at $35 million
over the last three years while spending less than 20 percent of Its income to
support the I)u Pont Institute, its only charitable outlet.

Meanwhile, U.S. Atty. Ralph F. Keil confirmed that lie has asked the Internal
Revenue Service to make a formal review of the Nemours Foundation's tax-
exempt status as a hospital.

Tile foundation received routine approval from the IRS for reclassification
as a hospital on April 20, 1971. Tile ruling affected the foundation's tax return
for 1970 and subsequent years in which a massive surplus fund has been built.

Two major events converged in 1970 whicll caused the foundation to seek a
classification as a -hospital instead of a foundation:

Mrs. Jessie Ball du Pont, the widow-of the benefactor of tile Nemours Foun-
dation, died, leaving the foundation almost the sole beneficiary of tile income of
lu Pont's trust. Tile annual income of the foundation thus went up from $1.2

million to nearly $15 million.
Tile 1969 Tax Reform Act took effect. The law imposed a 4-percent excise

tax on foundations and established other regulations to insure that founda-
tions were engaged in consequential, charitable activities.

To avoid the taxes and regulations, the Nemours Foundation asked the IRS
to change their designation to a hospital. There is no evidence that the IRS
reviewed the Nemours request closely before approving it and sparing tile
foundation more than $500,000 in taxes each year.

During a nlouth-long investigation of the Nemours Foundation by the Eve-
ninlgJournal, contradictory statements regarding tile status of the foundation
were made by IRS officials in Washington.

The IRS had difficulty locating the tax records of the foundation, and in
one listing Nemours was categorized by tile IRS as a "public charity." Because
the foundation receives no public support through a solicitation campaign, It
does not qualify as a "public ellarity."

The IRS finally provided the Evening Journal with 87-year-old documents
involved lit tile Nenlours Foullation's original application for a tax exemption
instead of the most-recent application.

Il order to qualify as a hospital under the new tax laws, Nemours had to
terminate its program of making grants to charitable organizations invovled
in work with crippled children and the elderly in Delaware, Florida and Vir-
gliia. Up until the changeover, the foundation's annual grants amounted to
more than $70,000.

The foundation is now limited to tile operation of tile Du Pont Institute, a
crippled children's hospital.

Following last month's News-Journal Report on the Nemours Foundation,
questions have been raised about whether the intent of Du Pont's will has been
subverted by the action of the foundation officials.
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The will called for the foundation to carry out programs for crippled children
and the elderly and to maintain the grounds of the estate for the "pleasure and
benefit of the public." The will also authorized the foundation directors to
spend any surplus funds "in contributions to other worthy charitable
institutions."

By functioning as simply a crippled children's hospital, the foundation has
no program for the elderly and is prohibited from using its surplus in contri-
butions to other agencies. The public also is barred from the estate.

Alfred du Pont Dent, a director of the foundation, said this week after
meeting with the attorney general that Nemours is planning to open the area

S to the public and considering programs for the elderly "in the framework of
geriatric medicine" to protect the foundation's hospital status.

[From the Wilmington, Del., Evening Journal]

U.S. PROBES NEMOUB3 SWITCH To TAx-ExEmPT HOSPITAL STATUS

(By Curtis Wilkie)

Federal investigators are exploring the possibility that the Nemours Foun-
dation violated the law by obtaining a new tax-exempt status in 1971.

In that year the Internal Revenue Service approved a request by the founda-
tion to be reclassified as a "hospital" in order to avoid taxes and regulations
imposed on "foundations" under the 1969 Tax Reform Act.

To win the favorable ruling, the Nemours Foundation had to restrict Its
activities to one operation-the Alfred I. du Pont Institute, a crippled children's
hospital near Wilmington. The foundation was no longer eligible to make
grants to charitable agencies.

As a result, a question has arisen over whether the foundation is in com-
pliance with the will of the late Alfred I. du Pont, which spelled out a broader
range of activities in establishing the Nemours Foundation.

U;.S. Atty. Ralph F. Keil said he had directed his staff to investigate the
Nemiours case after publication of a News-Journal Report on the foundation
which appeared in the Evening Journal last week.

Keil said he also had alerted the U.S. Department of Justice "and other
appropriate agencies of the federal government" to review the situation.

Meanwhile, U.S. Rep. Pierre S. du Pont IV, R-Del., yesterday said he was
"disturbed . . . for it seems that the intent of Alfred I. du Pont, as expressed
In his will, is not being carried out."

He is asking Rep. Wilbur Mills, D-Ark., chairman of the House Ways and
Means Committee which has Jurisdiction over tax legislation, for comment on
the case. )u Pont said lie is interested in learning about the provision iii the
law which permitted the Neniours Foundation to switch to become a "hospital,"
and if there is any pending legislation to change the law.

Alfred I. du Pont's will specified that the foundation should work in three
basic areas:

Maintain a charitable institution for the care and treatment of crippled
children;

o Or provide care for the elderly;
o And to maintain the mansion and grounds of the Nemours estate off Rock-

land Road "for tIle pleasure and benefit of the public."
The foundation is funded by the annual income of Du Pont's vast estate.

which has been estimated as worth as much as $2 billion. Since the death of
Pu Pont's widow In 1970, the foundation has received approximately $40
million.

However, the investigation by the Evening Journal disclosed that the founda-
tion is actually :

Spending less than 20 percent of its annual income on the crippled children's
operation.

Spending nothing on the elderly. (Before the IRS reclassification, token
grants were made to programs for the elderly).

Spending upwards of $600,000 a year to keep up the lavish grounds of the
estate, but not permitting the public behind the 12-foot Stone walls which
encircle its 275 acres.
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Instead, officers of the foundation-most of whom are residents of Florida-
are stockpiling the income in a gigantic surplus fund which is believed to be
near $35 million now and is expected to approach $50 million by the end of
1974.

in Du Pont's will, he directed the trustees of his estate to use surplus funds
"in contributions to other worthy charitable institutions."

But such contributions to outside institutions are forbidden to any "founda-
tion" operating as a "hospital."

As a "hospital," the Nemours Foundation also is escaping more than $500,000
in federal excise taxes each year as well as avoiding restrictions against fn
inordinate accumulation of surplus funds.

If the Nemours Foundation still was classified as a "foundation" for tax
purposes, it also would be limited in its business dealings with the bank, rail-
road and paper-company empire controlled by Edward Ball of Jacksonville,
Fla. Ball, a brother-in-law of Alfred I. du Pont, is president of the Nemours
Foundation.

Aside from the federal investigation, Delaware Atty. Gen. W. Laird Stabler
Jr. said yesterday there is the possibility of state action against the found.
tion unless "they get on the stick."

Stable said he had twice written Alfred du Pont Dent of Wilmington, the
only l)elawarean on the Nemours board, to express concern over the handling
of the foundations money.

In a )ecember 1971 letter the attorney general pointed out that Delaware
residents were to be given "first consideration" for services and observed that
the money should not be spent elsewhere. Stabler's original letter came'after
entreaties by Delaware charitable organizations interested in obtaining funds
from the Nemours Foundation.

Stabler followed up with another letter last December asking for an expla-
nation of the foundation's failure to spend its available funds.

After a meeting of the Nemours board last week, Stabler was told that Dent
had been authorized to move as expeditiously as possible to advance the foun-
dation's current programs for carrying out the instructions contained in Mr.
du Pont's will."

The correspondence to Stabler did not indicate whether this included projec-
tions for services to the elderly.

At their meeting last week, the foundation officers agreed to submit plans for
expansion of the Du Pont Institute's crippled children's facilities to the
Delaware Health Planning Council, Inc.

However, the plans have not been submitted yet and officials would not give
details of the proposal.

Stabler, who also has been asked by Rep. du Pont to investigate the case, said
he planned to meet with Dent next week when he returns to Wilmington
from a Florida vacation.

Rep. du Pont, whose grandfather was a first cousin of Alfred I. du-Pont, said,
"It is both unfortunate, and, in my opinion contrary to the intent of the will
that money should be stockpiled In a bank rather than used for the benefit of
children and the elderly."

Ile was the only member of Delaware's congressional delegation to comment
on the Nemours case. Other than Stabler, no state official has publicly expressed
Interest in the matter.

During their meeting last week, the officers of the Nemours Foundation ig-
nored a list of questions from the Evening Journal submitted at the request of
Ball, who refused to answer the questions during an interview.

The questions dealt with such subjects as lack of care provided the elderly;
inaction on proposals to expand crippled children's facilities; inaccessibility of
the grounds to the public; business deals between the foundation and Ball's
enterprises; and a $.6 million discrepancy between the income the foundation
reported in its 1972 IRS return and the income it reported for the same period
in paper on file with a Florida court.

Although one foundation official said a Florida attorney had been instructed
to respond to the questions, the attorney himself said he knew nothing about it.

Ball, who is 86, Is said to be "traveling around on a plane on business" and
unavailable for comment. Other officers have refused to return repeated tele.
phone calls by the Evening J1ournal.
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ESTATE'& ASSETS Too UCH FOR ADDING MACHINE

When Alfred I. du Pont died in 1935, the paper value of the assets of his
estate was $39 million. Today the value of the estate is almost incalculable.
An auditor for a Florida court said his adding. machine was unable to accom-
miodate all of the digits in the accounts-of the Du Pont Estate.

According to the latest report of the trustees, a book value of $160 million
was set for the estate. Actually, the value is probably closer to $1 billion,
and the estate controls assets valued at another $1 billion.

The estate's holdings in common stock of the Du Pont Co. alone is worth
$130 million. It owns another $60 million in General Motors stock.

The estate also holds $40 million in the stock of the Florida National Banks,
but is under government orders to divest itself of these assets by the end of
the year. Edward Ball has been "coordinator" of the bank holding company and
controls, through the Du Pont estate, his late sister's estate and his own hold-
ings, more than 35 percent of the bank combine.

The estate owns more than $3 million in common stock of the Florida East
Coast Railway and another $2.5 million in bonds. However, the Securities and
Exchange Commission recently obtained a federal injunction involving the rail-
road-company and the estate. As a result, the estate-which was charged with
purchasing the bonds on inside Information-llas agreed to offer $470,000 worth
of the bonds back to the previous owners. Ball is chairman of the board of the
railroad.

The estate owns 70 percent of the St. Joe Paper Co., which is not a public
company. The paper company, in turn owns 52 percent of the railroad. The
company also owns more than I million acres of priceless undeveloped timber-
land in Florida. Although the land draws no yield, its potential is limitless.
Ball is chairman of the executive committee of the paper company.

The estate has $63 million invested in certificates of deposit-$4.1 million
with the Florida First National Bank. Another $51,000 in cash was deposited
tMere at the end of 1972.

The estate also owns substantial real estate in Delaware and Florida as well
as thousands of scattered shares of other stocks.

NEMOURS EYES CARE FOR AGED, PUBLIC TouRs

(By Curtis Wilkie)

The Nemours Foundation, under federal and state investigation for failing
to provide services for the elderly and for barring the public from the grounds
of the Alfred I. du Pont estate, is contemplating action in both areas, a founda-
tion official said yesterday.

Alfred du Pont Dent, a direettor, said tie Nemours Foundation is "consider-
Ing doing something in tie field of older people:" The subject was "discussed
in a favorable light" at last month's board meeting, lie said and will be
studied again at another meeting in May.

It addition, the grounds of the 275-acre estate off Rockland Rd. will be
opened to the public "in the not-too-distant future." Dent said.

Dent. the only D)elawarean on the Nemours board, said he met with Atty.
Gen. W. Laird Stabler Jr. Tuesday to discuss the situation.

Stabler iad made inquiries earlier about the foundation's apparent failure
to follow the terms of the will of Alfred I. du Pont regarding services for the
elderly.

Following a News-.Journal report .on the foundation which appeared in the
Evening journall last month, Rep. Pierre S. du Pont IV, R-Del., asked Stabler
to look Into the advisability of bringing a class-action suit against the founda.
tion on behalf of the people of Delaware.

The will of Alfred I. du Pont. which established the foundation, stipulated
that the funds be used to care for crippled children or the elderly and to
maintain his estate "for the pleasure and benefit of the public." Delawareans
were to get "first consideration" for treatment.

The News-Journal report showed that the foundation has accumulated an
estimated $35 million in surplus funils over the last three years while spend-
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Ing less than 20 percent of Its annual Income on the operation of the Alfred 1.
di Pont Institute, a crippled children's hospital. Nothing is being done for tile
ehlerly and the public is not permitted on the.estate. "

After its March 21 board meeting, the foundation announced plans for ex-
panding its facilities for children al the institute. Although details have )lot
been released. Dent said yesterday that It would involve an increase in beds
and the me(lical staff would be more than doubled.

The addition will provide services for problems and diseases which are not
now treated at the Institute. Construction may start within six months, accord-
ing to Dent.

The institute is onil the grounds of Du Pont's estate, which is enclosed behind
12-foot stone walls. The area was to have been opened to the public after the
(leath of Du Pont's widow in 1970. But foundation officials continued to guard
the area because the Du Pont mansion is run down and no orderly plan to
handle visitors has been developed.

"If you Just open tile gates and say 'come oi In,' what's going to happen is
a line of people back to the Brandywine. And a question of how do you get
them out," Dent said.

There are plans to renovate the mansion and install a system for visitors
similar to that used at Hagley Museum, where a jitney hauls passengers from
a parking lot.

The foundation also is considering the establishment of a program geared
to the elderly. However, )ent said it would have to be "in the framework of
geriatric medicine" in order for Nemours to retain its tax-exempt status as a
"hospitMl."

U.S. Atty. Ralph F. Keil last week touched off a federal Investigation into
Nemours' classification as a "hospital"-which the foundation received from
the Internal Revenue Service In 1971 In order to avoid new taxes Mihd regu-
lations aimed at foundations.

"I think there's no question that the IRS will review it now." I)ent said of
the reclasification as a "hospital," which restricts the activities of the
foundation.

By operating as a "hospital" the foundation escapes more than $500,000 a
year In federal excise taxes.

Senatom' IIA rKT . Are you familiar with this organization?
Mr. S(CIoE.NFFLD. We hm'e seen the articles, Senator.
Senator 1I.miT'i. Have you investigated the articles and the

chargess made in the articles?
Mr. SCHOExFEL). We consider all relevant information; and I

assur'e you we have looked over %'ery carefully what is contained in
those new'sl)aper articles.

,elmtor JI1wrTKE. Did you come to ati' conclusions?
Mr. ALUXANXi-m;i. Mi'. Chairman, we hav\e a disclosure problem

here.
Senator ILARrTK.. You have a what ?
M r. AI,EXANDEIR. We have a disclosure problemm here. We are for-

bidden under section 6103 of the Internal Revenue Code, and 7213
of the Internal Revenue Code, from discussing specific audits of
specific taxpayers, except to the extent that those taxpayers may
hav-e already discussed audits, and then only within the four corners
of the taxl)ayer's statement.

Mr. (haimrman, we are mindful of that particular article. I read
that article. We are mindful of our responsibilities in this area. We
are doing our best to fulfill our responsibilities.

Senator HARTIME. I)o I take from what you are saying that you
would prefer not to discuss it further at this time?

Mr. ALE.XAx)ER. That is correct, Mr. Chairman.
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Senator HARTKE. I gathered that was what you said.
Mr. ALEXANDER. Mr. Chairman, I think the medical research

regulations have not yet been published. I think they are among
those regulations that I mentioned to you that were under con-
sideration.

As 'Mr. Gibbs pointed out if an organization truly qualifies for
treatment as a medical research organization or as any other public
charity, then it is entitled to that treatment. But it is not entitled
to that treatment simply because it claims it is entitled to it; it is
not entitled to it simply because it has a name that might indicate
that.

Senator HARTKE. Well, let me ask you a question. within the
framework of the legislation, do your auditors, when they audit
a situation, do they pay any attention to a situation of this kind?
Would they look into that ? Would that be within the framework,
or simply because of the situation, they make the claim and push it
aside and no regulation-; therefore, it does not come within your
purview?

Mr. ALEXANDER. No. The fact that there are no regulations does
not mean that there is not a statute. In the absence, before regula-
tions were issued, we had a number of audits, a number of private
rulings and requests for technical advice in this rather difficult area.
It does mean we tread with care; it does not mean that we abdicate
our responsibilities.

Mr. Schoenfeld?
Senator HARTKH. Well, here is a situation where Nemours as I

understand it, according to the allegations, changes its situation
from a foundation-had itself declared a hospital in 1971, after the
passage of this act; is that right or is that wrong?

Mr. ALE . Mr. Chairman, I A(,ould much prefer not to com-
ment upon individual situations. Now, as you know, there are some
limited exceptions to tle anti-disclosure role in the area of exempt
organizations. Public review is not only permitted, but, indeed,
access to the public is required of returns filed by these organiza-
tions and exemption applications filed by these organizations. Those
things are a matter of public record. And our audit activity is not.

Senator ITATKE. I will postpone any further inquiry on this
matter at this time. I will not say I will not pursue it at some later
date; I will just postpone it now; all right I

Mr. AExA'\i)n. Thank you, Mr. Chairman.
Senator I,,ARTI(E. Let me ask you, what about the so-called satelite

organizations which arc described in 1509(a) (3) ? Is it not important
to know whether any of these organizations set up by a donor who
then turns around and sits on his money, to what extent is this
classification being used by organizations to escape private founda-
tion status?

Mr. ALE:XA1VER. Well, we have an audit responsibility here, Mr.
Chairman, to make sure that 509(a (3) oranizations live up to tile
statutory restrictions and responsibilities plped upon them. I think
we P're doin omr bost to fulfill thait responsibility.

Mr. Schoenfeld?
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Mr. SCHOENFELD. Commissioner Alexander indicated that we will
be, conducting a TCMP l)rogram, which is taxpayer compliance
measurement program; and as part of that program, we will be
looking into the relationships that exist between section 509(a) (3)
organizations and other organizations. And one of the purposes of
this special program is to let us know whether or not we have a
special compliance problem in this area.

Senator HARTKE. Well, let me ask you, are the Section 509(a) (3)
organizations actually responsible to the public, as required by the
law, and to the public charities that they allege they support

Mr. SCHOENFELD. We would issue a ruling to an organization
based on the information that it furnishes, and part of the informa-
tion is to spell out the nature of the relationship between the sup-
port-type organization and the public charity. We look into this,
these statements, on audit. And we would take appropriate action
if we find out that the organization needs to be reclassified.

Senator HARTKE. I)o you have any instances where you have taken
action in this regard?

Mr. SCIIOENFELD. We have reclassified a number of organizations,
but I do not have any statistics on those.

Senator HARTKE. Could you supply those for the record for us?
I mean, where you have really taken action?

Mr. SCITOEFELD. We can make an attempt.
Mr. ALEXANDR. We will do our best to get this information for

you, sir. This is information-
Senator HARTKE. Do you really think there are any reclassifica-

tions-now do not tell me that you have done this if you have not.
Let me make a generalized statement.

We feel at this moment that we are pretty much in the dark, and
we think you are, too; and we feel we are in a much darker arena
than most people understand. As I said in my opening statement,
there have been people who have made statements here that the
act has been of great. detriment to foundations. Others have said
it has been a great asset to foundations. Others have said it is in
between. But there has been almost a complete void as to factual
circumstances. And I think that. in general, that you would have to
say that your statement, in answer to our questions, which we had
to prod you to answer-but-I am not arguing about that-that
pretty generally we are still back in the same situation, in answers
to our questions, that you left us in much the same position; that we
are in no better position, really, to legislate or to evaluate the 1969
legislation than we were 4 years ago.

Is that fair? I mean. if I am being unjust in this accusation-I
mean, I am goinz to tell you quite frankly, we are struggling to
get this information.

Mr. S('YeENPEI:D. Yes, sir. I think that is-if you will permit
me-

Senator HARTKE. YCs.
Mr. SCH,,ENPEL,. Because I think you have to look to what has

happened. It is fair to say on the one hand that the legislation was
passed 4 years ago, but I think we have to look up, as to the time-
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table of the regulations, the way the Service has administered this,
and the way the foundation community has responded to our regula-
tions. I think until March of 1973, we really did not, ourselves,
have a grasp or' a grip on the universe of private foundations or
how many there were. The key regulations were not final until then.

I do not mean to harp on this fact, but during the period that
these regulations were becoming final, you could not take anorganization and go out and audit it, and say we are going to
reclassify you. As the Commissioner said, we are not going to not
work because we do not have these regulations; and we will make
the best judgments that are available until they became final.

One problem is that we just did not keel) statistics until the regula-
tions reached that point. And this accounts for part of the problem.

Mr. AIExANDEn.. Mr. Gibbs.
Mr. Gums. Mr. Chairman, could I say something? Because it is

something that I am seeing in other areas.
One of the things when I was practicing, I assumed that the

Service would see and have answers to a lot of the problems that
I was seeing as a practitioner. What I did not realize then that I
realize now, serving in the Government, is this: That after legisla-
tion is passed or regulations are put out, there is a period of time in
which the people that are seeing the impact of the legislation or
the regulations and are planning either to terminate the foundation
or to adapt the foundation to comply, either "technically" or really
with the rules, is that the practitioners and the foundations them-
selves-and it is only after this lead time, when you get legislation,
regulations, and then you get your practitioners and your taxpayers
And your foundations working with this, it gets to a point where it
comes to the Service and to the Treasury in such a way that you
can meaningfully tell what is actually happening with the legisla-
tioni that you are getting. And if 4 years sounds like a long time
to you, all I can say is, I think that is really what it has taken, and
I think we are just beginning to get into the areas to find out how
people have reacted to and adapted their organizations to the legis-
lation that was passed and is being implemented and has been im-
plemented in the last 4 years.

Senator HARTKE. All right, then, let me come back to specifics.
Section 509(a) (1) I)rovides that organizations described in sec-

tion 170(b) (1) (A) (vi) are treated as public charities if they meet
a test of facts and circumstances of public support.

To what extent is this classification being used by organizations
to escape private foundations status? In other words, are these
organizations in fact responsible and responsive to the public?

Mr". SCHHOENFELD. I think in reply to your questions, we point
out that since all of these organizations described in section 509
(a) (1) are considered as public charities, we do not, for our internal
record keeping purposes, maintain a breakdown of the subclasses of
publicc charities. So, for example, as to how many organizations

receive rulings under the facts and circumstances test in section
170(b) (1) (A) (vi), we just would not have that figure available.
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Mr. ALEXANDER. Mr. Chairman, I would like to discuss this for
a moment with you, if I might.

The new regulations define what it takes to qualify as an organi-
zation within the category you describe, the so-called (vi) orOniza-
tions-organizations which receive a substantial part of their sup-
port from direct and indirect contributions from the general public
and are not otherwise described in one of the specifics mentioned
in the preceding portion of that section. The new regulations define

Sa subsantial part to mean 10 )ercent or more. The old regulations,
if I recall them correctly, and I think I do, contained, no minimum
percentage whatsoever. Many organizations were quite upset about
the introduction of the 10 percent requirement before one could
get to a facts and'circumstances test, since no such requirement had
appeared under wording identical in all material respects to that in
the new statute.

Now, if anything, the standards are tight. The questions of
posible abuse are by no means eliminated, although with the audit
program which we hope to have, are less than they-were before.

As -- i.v-ate practitioner when this statute was changed, I was
called on by a number of entities that were quite upset about being
classified under the new rules as private foundations rather than
the category to which they thought they were entitled and to which
they considered themselves entitled before. If anything, the imple-
mentation ofthe statutory rules by new regulations, has narrowed
the possibilities of abuse in this area. And it is up to us to have a
sound and an effective audit program to carry out, to implement,
the directions in the statute and in Che regulations. But also carry
it out in an understanding way, in a stance that reflects our regula-
tory function rather than our tax collecting function.

Senator HAIOTK.E. A penalty tax has been assessed?-
Mr. SCHOENFELD. Some have been, Senator, and I know that from

personal knowledge; but we do not keep statistics.
Senator HARTKE. No statistics on penalty taxes, right?
Mr. SCIIOENFELD. That is true.
Senator HARTKE. Now, when the act was passed, it prohibited the

foundations from entering into transactions with their donors or
their directors, right? So-called self-dealing. It required a minimum
payout of foundation assets, a 6 percent requirement; prohibited
foundations from holding more than 20 percent of the assets of any
corp6ratiii.-That is the excess business holder provision. In other
words, there were considered to be abuses which were alleged to be
corrected as a result of the 1969 legislation. -

We feel, and I would hope that you would feel, it would be very
important for us to know just how each one of these various efforts
have succeeded, and how can we really tell how they have succeeded
in this field unless we know, at least in one field, how much the
penalty taxes were assessed and how much of it came from so-called
second level tax-that is a tax which is levied if the foundation fails
to correct an abuse for which it has already been penalized. In
other words, do you not think it is important for Congress to know
just how well the foundations are comnplying with the various pro-
visions which were added by the 1969 actl
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In other words, the purpose of the legislation-and I really do not
know whether I want to pursue it any further, to tell you the truth,
at this moment-I am concerned about how wve are going to move
without us doing an indepth study ourselves in the committee-

Mr. ALEXANDER. Senator, you are certainly entitled to consider
this questioning, and it is a point- -

Senator HARTKE. Well, let me just say this, if you are short of
personnel and,!ave not been able to do this, I do not know what
it would take. We had been hopeful that someplace somebody was
going to be able to give us some of this information.

Mr. ALEXANDER. Well, Mfiht, let us not abandon hope, because-
well I might call on Mr. Schoenfeld to supplement this answer,
because if anyone has the information, he has.

Second, what we have here is, I think, some specific information
in response to many, but by no means all, of your questions.

So, as I stated earlier, we do not have an absolute vacuum unless
we want to construct one.

Third, our purpose, I guess, from the standpoint of-the Internal
Revenue Service, is to try to administer this law. Our secondary
purpose is, of course, to collect data for the purpose of testing
whether we are administering the law wisely and soundly; and if
we are not, then the administration should be corrected. And you
certainly have the right and the authority to correct it, and, for
the purpose of collecting the data itself. But that, as we have seen
it in the past, perhaps wrongly, has been a secondary purpose in
this new field.

Now, I am very sympathetic, and I think the entire Agency is,
to the need for good information in this area; and I regret greatly
that some of the information in this area is lacking on our-part.
And I recognize your need, Mr. Chairman, for definitive and full
information, which unfortunately we are unable to supply you. We
can supply you with full information in some of the areas which
you posed questions to us, and I think we have supplied that. In
other areas, the information is incomplete. We hope that it will be
itiore complete later, but some of it, as Mr. Schoenfeld has pointed
out. canilot be complete.

Mr. Schoenfeld?
Mr. SCHOENFELI). We, too, would like to have more reliable infor-

mation about the organizations that we are examining, and we re-
ferred previously to the TCMP program. This program will include
the examination of some 10,500 returns. It will include 3,500 private
foundations. These returns will be selected on a scientific basis, and
the purpose of this kind of examination will be to elicit information
of - e type you are referring to; and hopefully we will be able to
even exIlode this information and possibly even get information
about the universe of foundations as a whole. But it has been very
difficult to get information in the past, and this is our answer to
how to get the answers to the questions that you have been raising.
And we are starting on this program in August, and it will run for
18 months.
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Senator HARTKE. Mr. Alexander, I know that you are aware of
the changes that have been made that there have been attempts to
use the power of the Internal Revenue Service for partisan ad-
vantage, and I believe you have testified before Senator Montoya's
subcommittee on this subject, and maybe will be doing so again
this week.

Without getting into details, I just want to ask you one or two
questions on this subject which touch upon foundations.

First, in a September 21, 1970, memorandum from Tom Charles
Huston to lI. R. Haldeman, which is reprinted in the Senate Water-
gate hear jlgs on. page 1338, as exhibit No. 42, there is a reference
to a special service group.

Can you just tell us for the benefit of the record what this group
is or was?

Mr. ALEXANDER. Mr. Chairman, it was. The special service group
or special service staff, as it was called before I disbanded it on
August 9, last year, was a group set up under a different name,
I think it was Activist Organizations Group, as a result of certain
hearings conducted in the late 1960's by as I recall, the Senate
Permanent Subcommittee on Investigations. It was 4 group set up
with the purpose of seeing whether certain activist organizations of
all types, extremists on both ends of the political sector, were indeed
meetilig their tax responsibilities. I think concerns had been ex-
pressed as to whether these organizations were deriving income on
which no taxes were being paid, and on other concerns about possible
abuses of the tax system.

When I became Commissioner of Internal Revenue on May the
29, I started a study-

Senator HARTKE. 'What year?
Mr. ALEXANDER. May 29 of last year.
Senator HARTKE. That is 1973?
Mr. ALEXANDER. 1973.
I started a study of this group. As a matter of fact, I had a

briefing on this group on May 30. 1 day after I was sworn in, and
I found that the work of coping with those who would try to prevent
the Internal Revenue Service from going about its business and per-
forming its duty of administering and enforcing the tax laws could
better be handled by our regular inspection, internal security and
intelligence personnel. I saw no reason for this group, furthermore,
I was concerned about the possibility or probability that this group
could be considered or could consider itself to be engaged in matters
beyond the tax system. By matters beyond the tax system, I mean
matters concerned with the political views of particular organiza-
tions or particular persons, which views are irrelevant to the tax
system. (And) So the grO'up was abolished.

Now, we kept the flies of this group intact because the Joint
Committee on Internal Revenue Taxation, of which you are a
member, was investigating the Internal Revenue Service, and still
is, to see whether the Service was misused, whether its procedures
were abused by those who might have wanted to misuse its pro-
cedures or abuse the Service.
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Furthermore, Senator Ervin's committee and other committees
have been interested in looking into these matters. We maintain
the files. We have abolished the special service staff. We are not
interested in political views. They are irrelevant to the tax system
except insofar as some political organization may try to claim tax
exemption. At that point we do have a statutory duty to inquire
as to whether the organization is entitled to exemption, whether it
is an "action" organization or whether it is not. Beyond that I
saw no purpose in inquiring into any such activist or extremist,
whatever one might call them, views of any person or organization,
and the special service staff is abolished in reality as well as name.

Senator 1lARTKE. All right.
In other words, you say that the organization is no longer in

existence now, right?
M r. ALEXANDER. It has not been in existence since--
SCenator H1ARTKE. As a special service group.
Mir. AIXA.-NDt. That is right, and the organization is not in

existence, and the Internal Ievenue Service is not in the business,
and in my judgment has not been in the business of engaging in
selective enforcement based on political considerations.

Senator IIARTHR. In your investigation or to your knowledge, was
it used for the purposes which were alleged in the memorandum of
Mr. Huston for going after groups or individuals whose ideologies
were opposed or seemed to be opposed to those of the White House?

Mr. ALEMXNDER. I am not aware of the details of Mr. Huston's
memorandum. I am aware that such a memorandum exists.

Senator HARTKF4. Let me say to you, I will be glad to supply the
whole item for you.

Mr. ALEXANDER. I would be glad to reply to you, sir. I would
appreciate it, Mr. Chairman, if you would supply that memorandum
to me. I think I have a copy of it, but I want to make sure we have
the same one. I would be glad to respond to that.

Senator HARTKE. It is not very long. I would be glad to give it
to you.

Mr. ALEXANDER. I am interested to hear that Mr. Huston thought
that the report which he mentioned was long on words and short
on substance Assuming I understand his views of substance, I am
pleased to se.3 that ho found the memorandum lacking, Mr. Chair-
man. And, Mr. Chairman, I do not think the processes of the In-
ternal Revenue Servi'e were being abused by any engagement in
selective enforcement. We are looking into these practical matters now.
They are the subject of several continuing investigations and I
think that the facts will be brought out.

Senator HARTKE. Well, let me ask you, on the basis of the informa-
tion that you have now, was it to your knowledge or your investiga-
tion, used for any of the purposes of going after groups or indi-
viduals whose ideologies were seen as opposed to the White House?

Mr. ALEXANDER. Mr. Chairman, there is no doubt but that this
group did make reports to the field, and certain investigations were
made of certain organizations. So there is no doubt that certain
investigations were made.



155

Senator HARTKz. So in substance, what you are saying is that the
suggestions of the memorandum were in fact carried out by the
special service group.

Mr. AEi ANDER. 1 am not saying that at all, Mr. Chairman. I am
simply saying that-

Senator HARTKE. I do not mean to put words in your mouth, but
that is what I took from your answer.

Now, what I am asking you is, again, just really whether or not
these special services group did to your knowledge for investigation
use the Internal Revenue Service for the purpose of going after
groups or individuals whose ideologies'were seen as opposed to the
White House.

Mr. ALEXANDER. Mr. Chairman, I would regret that my answer
to you may not satisfy you. I am going to repeat-

Senator HARTKE. Well, the question of satisfying me-
Mr. ALEXANDER. I am going to repeat several things I just said.
No. 1, I have said that the functions of the special service group

is a matter of ongoing investigations.
Senator HARTKE. It is what
Mr. A LXANDER. This is a matter of ongoing investigations.
Senator HAIITKE. I am not asking about the future. I am just

asking you, have you so far to your knowledge and your information
found out that the special services group was used for the purpose
of going after groups or individuals whose ideologies were seen as
opposed to those of the White House.

Mr. ALEXANDE1. All right, Mr. Chairman, I am going to tell you
that the special service staff did make various reports to the field,
and various investigations were made. In answer to your general
question, I do not consider that it was so used.

Senator HIAnRE. You do not consider it so used?
Mr. ALEHXANDER. I do not consider it so used. Other judgments

might differ. Other judgments might differ because any organization
that is investigated and that happens to have a particular ideological
bent may well charge that the investigation was for the purpose
of harassing the organization rather than for the purpose of en-
forcing the tax law, and an organization can so charge. Some are
charging that today.

Senator HAWRKE. I missed a word there, either one of you, the
reporter or you, and I am sorry, my staff did not catch the word
that I missed, so I have got to find out either from you or from her.

Could I ask you?
Mr. AL"XANDER. I'll ask her to read back my answer.
The REi-ORTER.
Senator HAnTRE You do not consider it so used?
Mr. ALEXANDM. I do not consider it so used. Other Judgments might differ.

Other judgments might differ because any organization that is investigated and
that happens to have a particular ideological bent may well charge that the
investigation was for the purpose of harassing the organization rather than
for the purpose of enforcing the tax law, and an organization can so charge.
Some are charging that today.

8"88--74----11
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Mr. ALuXAmDm. Mr. Chairman,,may I make two points about
this. The special service staff, by any name it was called, simply
collected information, and collected information from a number of
sources, including the Federal Bureau of Investigation. It would
disseminate certain information to our field offices, but the field
offices would then decide whether they were going to audit an organi-
zation or whether they were not going to audit an organization.
The special service staff, by whatever name it was called, did not
engage in auditing on investigating organizations. It did not engage
in taking collection action as to the overdue taxes due from organi-
zations.

Now, let me say that in response to a sentence in this memorandum
which I would like to read to you,
what we cannot do in the courtroom by a.criminal prosecution to curtail the
activities of some experience, IRS could do by administrative action.
It did not do so.

Senator HAIRTKE. Well, now, by admintrative action, you mean
by that in a strict legal sense of taking administrative procedures, oi-
do you mean-wouldyou consider the field-what do you call them,
tle field people?

Mr. ALEXANDER. The field personnel, the Revenue officers.
Senator HARTKE. I am asking you, and you understand the pro-

cess, and you correct me now if I am wrong in my assessment in
what I said, that you said that the speial -services group did in
fact take some type of action against certain organizations.

Mr. ALEXANDER. No, sir, I did not. I said the special service staff
collected information. They collected information with respect to
several thousand organizations. It would, in instances where it
thought action was warranted, send out information to the field,
but it did not take action in its own behalf. It did not take any action
as the special service group or for the Internal Revenue Service in
any way to audit organizations or individuals, or to take collection
action with respect to organizations or individuals. This would
be done or not in the judgment of the field people by the field people.

Senator HARTKE. Yes. In order words, you have got to get this
situation straight.

As I understand what you are saying is, in your investigation
you found out, as a result of your investigation, right?

Mr. ALEXANDER. As a result of our investigation, and by the way,
sir, the Joint Committee on Internal Revenue Taxation also in.
vestigated the special service staff, and a member of the Joint Coin-
mittee staff is here.

Senator HARTKE. Yes, I am a member of that committee.
Mr. ALEXANDER. I am aware of fliat, sir.
Senator HARTKE. Now, as 1 understand what you have said,

though, the special services group did conduct certain investigations
and collected-

Mr. SoixOEN w. No, sir, it did not conduct investigations. It only
received and disseminated information.

Senator IIAITKE. How did they receive information?
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Mr. ALRXANDER. They received information from a number of
sources, including the Senate of the United States, which gave a
substantial amount of information.

Senator HARTKE. Voluntarily received it. In other words, they
did nothing on their own initiative whatsoever, according to infor-
mation---

Mr. ALEXANDER. They received information, and whether you
call that on your own initiative received or by reason someone else's
initiative, 1 think is idle. What I am suggesting-

Senator HRtTKX. What I am asking you is, did they-in other
words, was there a suggestion made of give me some information?
In other words, did they just sit there, did the special services group
just sit there?

Mr. ALEXANDER. They did not exactly just sit there.
Mr. S(oE.,,Ftwj). They did not conduct audits, sir.
Mr. ALEXANDER. They did not conduct audits, they did not conduct

enforcement activities of any kind,-they did not conduct collection
activities, they did not conduct investigations. I think there were
only eight people in this group.

.SCUO.NFEWD And a lot of files.
Senator HARTKE. Let me try it again.
The special services-staff-I always thought it was a rather tin-

fortunate choice of words to use, the SSS, by the way, but that is
in reference to a prior term in history, especially for such a' group--
but anyway, they would gather information, right?

Mr. ALxAXJ)E. They were gathering information, that is correct.
Senator HARTKE. And they would gather it both on the finances

and the activities of the organizations, is that correctly
Mr. AuxANaER. They would gather information as to an organiza-

tion. The Federal Bumau of Investigation would send them infor-
mation. They would get information sent to them from Congress
and from elsewhere as to organizations.

Senator HARTKE. Now, how did the FBI and the Congress and
the Audit, Collection, Intelligence, Alcohol, Tobacco and Firearms
Division and so forth, how did they know what it was that the SSS
wanted?

Mr. ALEXANDER. Well, for one thing, the Senate Committee on
Investigations, being the father of this child, necessarily knew what
the child wanted, and I do not know how the special service staff
ffiay have communicated with the Federal Bureau of Investigation
or who instipited the communication. I can look into that, sir, and
supply you information for the record.

Senator HArKICH. You said that they did not request this informa-
tion. How would you know they did not request this information if
you do not know how they got this information?

Mr. ALEXANMER. To the extent that I indicated that no requests
were made, I will supply that for the record. I know they did not
conduct audits, and I attempted to impart that knowledge.

Senator HARTHE. All right, they did not conduct audits, but
gathering the information, as I understand what ou are saying .is
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that you are neither saying that they did or did not request this infor-
mation.

Mr. ALEXAqANDER. I am saying that I do not know who instigated
the communication between the special service staff and those who
provided information to it. Perhaps Mr. Schoenfeld-

Mr. SciboENmz. Just like we would receive from ybu, or since
you brought it to our attention, the newspaper article concerning the
Nemours Foundation, the special service group brought to the atten-
tion of appropriate district officials information activities of some
exempt organizations. A decision was made at the local level by In-
ternal Revenue Agents on whether or not to take any- action.

Senator HARTRE. Well, let me ask you, though. Are you saying
now that they did not request this information? Are we back to that
position again, or we do not know?

Mr. ALEXANDER. No, we are not back to that position at all, Mr.
Chairman.

We are simply saying that we will attempt, with the permission of
the Chair, to find out whether the special service staff instigated
inquiries of other organizations, or whether other organizations sent
material to the staff, if that would answer the question that you put.

The question that we were discussing was what, was done with the
information, not how the information was acquired.

[The following was subsequently supplied by IRS:]
Where did the names representing Special Service Staff files originate?
Names were obtained and originated in two general ways:
(a) Material and information were obtained generally without SSS initia-

tive from the FBI, House Committee on Internal Security, Senate Subcommit-
tee on Investigations of the Committee on Government Operations, and the
Senate Subcommittee to Investigate the Administration of the Internal Security
Laws of the Committee on Judiciary.

FBI reports were received both through routine dissemination (which
accounted for the bulk of the names) and upon specific request. Congressional
Committee information including names were in the main obtained from pub-
lished hearings. It is estimated that from 75% to 80% of the total names were
obtained without Special Service initiative.

(b) Other sources: Various publications were subscribed to by the Special
Service Staff, i.e., Underground Newspapers including tax resistance news-
papers. These publications were gleaned for names of individuals and organi-
zations who appeared to have a high propensity to avoid payment of Federal
taxes. After additional names were obtained from these sources, the Staff
caused a check to be made from the FBI and Congressional Committee publi-
cations for any further pertinent data. As warranted, internal file searches
were made to determine whether or not the individual or organization had
filed appropriate tax returns.

2. How many field referrals were initiated by the Special Service Staff?
Referrals to field for investigation 8/9-8/7/78--250 (Includes Audit and

Collection).
Senator HARTKF. Now, as to the collection of this information, am

I correct in this statement that, what you are saying is that the spe-
cial service staff did not actually go about itself on investigations?

Is that what you are saying ?
Mr. ALEPXAwDm. This, special service staff,- special service group,

and the activist, or whatever it was, organization before that did
not undertake field audits, field activities, field investigations or any
such activity.
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Now, that is not saying, sir, that that group did not inquire of
other organizations whether they had information which would pre-
sumably be of importance to the staff. I do not know how the rela-
tionship of submission of information to the staff from these other
organizations was instituted or was actually conducted, but I will
find that out for you, sir.

Senator HARTK1. Now, as I understand what you are saying, that
after they had this information, that they would make certain rec-
ommendations to the field offices. Is that right?

Mr. ALEXANDER. I understand that they would submit information
to field offices, but I think they--I can get for you, I believe, sir,
the number of times that they submitted information. I think that
number is small.

Senator HARTKE. Well, let me ask you, am I more nearly correct
in saying that just for the purposes of getting the record straight,
that they did not submit recommendations about criminal prosecu-
tions? But did they submit recommendations that a certain organi-
zation's returns be audited or reviewed

Mr. SCOiOENFELD. To my knowledge, the information was-passed.
on for whatever action the district officials felt was appropriate, It
was up to the Revenue Agents in charge of examining these returns
to determine the worthwhileness of the information, on the basis 6f
the information received, to take appropriate action.

We in Internal Revenue receive information all the time from a
lot of sources. We act on what we think is the most appropriate in-
formation to prevent tax abuses. '

Senator HARTKE. During this time, was there any information
which was collected about these groups I am speaking now speci-
fically about foundation groups, which was in turn given back to
any of the White House staff other than the information concerning
the actual revenue or the tax questions itself. Was there any other
information given?

Mr. ALEXANDER. Mr. Chairman, I believe that the White House
did get certain information as to taxpayers during the period com-
mencing in 1969, just as it did in earlier periods. Now, whether it
obtained information with respect to these particular groups is some-
thing on which I do not have any personal knowledge.

Do you know ?
Mr. SCHOENFELD. I have no such personal knowledge either.
Senator HRm. Is such information being submitted to the White

Rouse now?
Mr. AExANxDjm As to what--well, the information being submit-

ted to the White House, to my knQwledge-and I think I know about
what is going on in the Internal Revenue Service, Mr. Chairman--
is in connection with tax checks of potential appointees.

Tax checks of potential appointees have been made regularly I
believe, for at least 20 years, to find out whether someone who is ie-
ing considered for a Federal appointment has filed returns and is now
in trouble or not with the tax system, whether he is current in his
tax payments.
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That sort of information, it seemed to me, and it seemed to? I
would think, at least five of my predecessors, is information to which
the appointing official is surely entitled to.

As to other information, Mr. Chairman, section 6103 of the Inter-
nal Revenue Code provides that tax returns and tax return informa-
tion shall be open on order of the President. The President does
have access by law to a tax return and tax return information, and
that has been the situation as far as I know since section 6103 and
its predecessors came into the law.

Now, to complete my answer to your question, I am submitting no
tax material to the White House and have not done so since I hav-
been in office.

Senator HARTKE. WAhen was the special services group deactivated
or abolished?

Mr. ALXANDrx. August the 9th, 1973, the date I issued a press
release announcing my decision. -

Senator HArm . Was it done by official memorandm?
Mr. ALEXANDeR. It was done, yes, it was done officially by a di-

rective which I signed on August 13 and which I wrote.
Senator HARTNE. Could you supply a copy of that for the record,

please.
Mr. ALXANDER. I certainly will, sir.
Senator HARTKE. Thank you.
[The information referred to follows:]

DEPARTMENT OF THE TREASURY,
INTERYNAL REVENUE SERVICE,

Washington, D.C.
NEws RELEASE

WASHINaTON, D.C.-The Special Services Staff within the Internal Revenue
Service will be disbanded, Commissioner of Internal Revenue Donald C. Alex.
ander announced today.

"The tasks now being performed by the Staff," Mr. Alexander said, "can be
handled efficiently by other components of the Service as a part of their regular
enforcement activities."

The decision was reached after a two-month study ordered by Mr. Alexander
immediately after lie entered office. The study showed that the function per-
formed by the Staff could be carried out by other units of the IRS having
resJ)onsibilities for enforcement and administration of the tax laws.

The staff was originally formed in 1969 as a result of inquiries made of IRS
by the Permanent Subcommittee on Investigations of the Senate Committee on
Government Operatfous. At that time, in the wake of civil disruptions and
demonstrations by "extremist" organizations, the Subcommittee raised ques-
tions concerning the financial' resources available to these organization. There
was evidence that some of the organizations which enjoyed tax exempt status
were not complying with the tax laws. The assignment of the Staff was to
gather information on the sources of funding of these organizations and to
cheek the income tax status of the organizations and their principals.

The data-gathering work of the group is presently confined to tax resistance
organizations and those individuals who publicly advocate noncompliance with
the tax laws; "The fIRS will continue to pay close attention to tax rebels,"
Mr. Alexander said, "but 'political or social views, 'extremist' or otherwise, are
irrelevant to taxation; the work of the 'Staff as a separate unit will be phased
out."'
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MANUAL SUPPLEMENT: SPECIAL STAFF SERVICES ACT InES

August 18, 1978.
Seetlon 1. Purpose

The purpose of this Manual Supplement is to abolish the Special Service Staff,
Collection Division, National Ofice.
Section 2. Background

The Special Service Staff was established in July 1969 to serve as a central
point for coordinating information relating to organizations or related indi-
viduals involved In tax strike, tax register, and tax protester activities, and
distributing it to appropriate district offices. A determination has been nade
that it is no longer necessary to continue this activity.
Section 8. Abolfshtnent of Speoial Servfoe Sta5

The Special Service Staff, Collection Division, Office of Assistant Commis-
sioner (ACTS), is hereby abolished,
Section 4. Effect on Other Documents

IRM 1113.654 is revoked and Exhibit 1113-5 is amended. This "effect"
should be noted in pen and ink on the text and Exhibit with a reference to
this Supplement.

The following Manual Supplements dated Alrll 12, 1973, are revoked:
510-93, CR 1(16)G-18, CR 42G-300, CR 5(17)G-4,!5 CR 930-133, CR (10)
40-3, and CR (11)6G-70.1

DONALD 0. ALEXANDER,
(ommituWoter.

Senator HARTKE. Do you know to what extent the members of the
special services staff audited the returns of private foundations or
other exempt organizations ?

Mr. ALEXANiDEaR. They did not audit any returns, Mr. Chairman.
Senator HARTKE. I have some questions which I do not really know

from what you have indicated before, you told me on the effect of
the payout requirements, and which it required a pay-out of the
minimum of the assets; the problem I present in this is simply the
fact that you do not know the market value of the assets, as you
have indicated before.

Is that fair?
Mr. SCIIOENFELD. On an aggregate basis, Mr. Chairman, we have

not been able to tabulate, really, that information until this year.
Beginning this year we will be tabulating that information.

Senator HAtTKE. And you will be able, then, to make the deter-
mination as to whether or not the individual foundations are com-
plying, or just the aggregate.

kr. ScxOExrimL. Well, that is many steps to make the conclusion
that you suggested about compliance. We are just going to be getting
the figure initially. There will be other ways. we go in order to check
corn -ianee with the minimum payout provision. '

Mr. ALEXANDER. Mr. Chairman, I would like to discuss one specific
of the compliance problem that you have mentioned, because we do
have some figures that may be helpful to you, sir.

I n t973 the aggregate tax imposed on section 4940 of the Code, the
4-percent tax, was $76.6 million. Of that aggregate, Mr. Chairman,
capital gains incurred by the 10 largest foundations accounted for
$17 million of this $76 million total, because those foundations had

Related annotations should be removed, with reference to this Rupplement from
IRM 1(16)41, Physical and Document Security Handbook; IRM 4260; Rio6; 100
of I1M 5(17)00. IDRS Handbook; IRIU 9370, IRM (10)400' and iRM (111)671. Exempt
Organizations Handbook. (At IRM 9870, remove reference to 0 90-184., shown ih error
instead of CR 930-188.)
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over $400 million in capital gains. So we do have a showing of two
things, one of which is the possibility that the tax produced under
section 4940 of the Code for 1973, which looms very large in com-
parison with the cost of our compliance effort in the exempt or-
ganizations area for that year, may not be indicative of the future,
because of the large capital gains incurred. And we have another
suggestion of compliance. Why were those capital gains incurred
whon the' organization would suffer a 4-percent loss of principal,
4-percent loss"'of the amount of- the gain, Mr. Chairman, which in
many cases; amounts.to almost 4 percent of the total because of the
lack of base, if it were not for the organization's duty. and its recog-
nition of the duty to comply with one of the provisions you men-
tioned, the provision regarding excess business holdings in section
4943 of the Code I So we do have some indicators.

Now, what we need to do-and you have brought out our obliga-
tion -in this respect very clearly this afternoon, Mr. Chairmai-is .do
a better job of the second facet of our work in this area compiling
meaningful statistics which will give this committee a Letter view
of the effect of the 1969 legislation and a road map for changes that
the committee may have in mind. We can give this committee, and
have given this committee through -the letter from the Secretary of
the Treasury, a suggestion for one change that the committee might
consider, which is the reduction of the 4-percent tax to 2 percent. If,
indeed, the tax is in some part a measure of the cost of administering
these provisions, then the tax is too great, because the cost has not
been there.

Senator HARTKE. Well, part of this is computerized, right? Part
of this information is being computerized?

Mr. ALEXANDER. Yes.
Senator HAR1KE. Now, we did make a suggestion to you on Feb-

ruary 12 that you put eight additional items reported on the 990
PF form be included in that computer inventory. In our opinion,
we thought they might be very helpful in getting a better picture
of the foundations' assets and investments, as well as to determine
the problems that some of the foundations might be having with
the 1969 act. On April 12 you indicated that you would give con-
sideration to our request.

Now, can we have any more understanding better than "consid-
eration"?

Mr. SCHOENFim. There has been a need to gather more informa-
tion. We have--and I think as our letter explains--we have dif-
ferent sources of information. We have information we can get on
a regular recurring basis and there is information we can get from
special, one-time studies. We do have underway a number of special,
one-time studies to provide the kind of information that you sug-
gested in your letter. .

We have one study that will tell us about the completeness of re-
turns. We have another study that will tell us about the statistics of
what these returns show about all private foundations. And we have
the TCMP program where, also, we continually take a look at what
our master file h as and what our master file should have. The reason
that something that may not go in the master file is because this
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is something that requires continual updatinig. Sometimes we feel
we can provide better information by focusing on a special subject
or a special problem or a special area and doing a statistical search
in this way.

Right now we think that the information that you asked will be
available on some statistical studies that will be completed on the
returns that are currently being filed for the 1973 processing year.

senator HARTKE. In other words, you are saying that the infor-
mation we requested in those specific questions is going to be avail-
able to you from another source?

Mr. SCtiOENFELD. Yes, sir, if not from our master file. It ought
to be available from other sources.

Senator HARTE. But that will be only a one-shot operation will
it not?

It will not be on a recurring basis?
Mr. SCHOENFELD. If there is a need to gather this information

on a recurring basis, if we can justify on a cost-benefit basis, we
certainly would put it on a recurring basis.

Senator HARTKE. Let me ask you what would be the cost of includ-
ing these eight items in a computerized bankV

Mr. SCHOENFELD. That was in my letter, and my copy is nearly
illegible.

Mr. ALEXANDER. Mine is completely illegible. You have a better
copy than I do.

$30,000 start-up cost and $10,000 annual cost--or it is $50,000 start-
up cost? I am unable to read it, Mr. Chairman.

Senator HARTKE. It says-$50,000 not $30,000. Let me correct it;
$50,000 starting cost and $10,000 in annual costs, and the total budget
for auditing is a little over $9 million, almost $10 million.

Is that right?
Mr. ALEXANDER. Mr. Chairman, we are talking about auditing pri-

vate foundations alone. That $9 million figure is small, because it
did not include the October pay raise. So we are talking, Mr. Chair-
man, about a very small figure in comparison with the aggregate
cost of auditing the private foundations.

Senator HARTKFE. That is what I am saying. For $50,000 start-up
costs and a $10 million budget, and a $10,000 -annual cost beyond
that; Do you not think that the information would be worthwhile,
instead ol relying upon these other sources, which at best would be
a one-shot operation?

Mr. ALEXANDER. Can we get this information off the tax return?
M r. SCHOENPFELD. Yes. That is where the information comes from.
Mr. ALEXANDER. I think this would be extracted from the tax

return.
Recalling your letter to me, Mr. Chairman, I think that the data

that you mentioned would be extractable from the tax returns as
presently constructed. You see, we have an added cost and one that
we share with the foundation community. If we put anything on the
tax return that is not essential to be on the tax return. We are con-
stantly bombarded with requests to gather statisical data through
tax returns, and we resist that whenever we can.
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We resist it because not only does it involve expense to us and,
-therefore, expense to the public, but it also involves a direct ex-
pense and a very great one to the public. The more we have to add
to tax returns, the more we add items that are not necessary to the
computation of tax liability, the more costs we impose upon the pub-
Jic and the more difficult we make it for the public to comply with
their responsibilities.

Now, Ithink we are talking about information here which can be
compiled from our tax returns as now constructed. And the cost that
we are talking about is limited to the cost of compilation and re-
cording. The input cost and, as you point out, Mr. Chairman, the
relative costs are small.

We examine each item from the standpoint of the benefit and
the cost, because we do have a responsibility, which we certainly
recognize, to administer the tax system as well as we can, at the
least possible cost that we can. There are certain things that we
would like very much to do that we cannot do.

Senator HARTKE. The question of the special assistant commis-
sioner of IRS for exempt organizations, in both the House and the
Senate pension bills which are now in conference, it is established
a special assistant commissioner for tax exempt organizations. And
the reasoning, I suppose, was to give more importance to exempt
organizations within the IRS. I suppose it is more or less a com-
promise between the present situation and those who opt for an
independent agency for exempt organizations.

On page 7 of your statement to us, you said, "We do not expect
major changes in our activities in enforcing the exempt organiza-
tion .provisions of the Internal Revenue Code." That is from the
pension bill provisions.

Now, if you do not expect any major changes from the establish-
ment of an assistant commissioner for exempt organizations other
than a more unified policy and more unified treatment of exempt
organizations, why do you need a special assistant commissioner
at all?

Would it not mean just more taxpayers' expense and additional,
bureaucracy? .,

Mr. ALxXAND"=. Mr. Chairman,, I was asked almost the same ques-
tion at my confirmation hearing, and I said'we did not need one. I
would repeat that answer if we did not have the new obligations im-
posed upon Internal Revenue, or to be imposed upon it, in connection
with the pension legislation, which make for great new responsibili-
ties which we will undertake to meet effectively to the best of out
abilities.

With these responsibilities in the pension area, there comes a neces-
sity for uniform functional guidance, for uniformity of decision
about qualification or nonqualification throughout the country. And
we think that putting exempt organizations with pension plans,
which, after all, are a certain category of exempt organizations,
makes sense and should make for greater uniformity, and, I hope,
better administration and more responsive administration in the
exempt organization area. -
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---So I do not think we needed this office but for enactment of H.R.
2. But I do think we need it if H.R. 2 as enacted. I think it will be
helpful in the exempt organizations area in unifying functional
work, in bringing together my friends to my left in technical and
my friends to my right in compliance, both of whom have functional
responsibilities in a field that demands uniform treatment and uni-
form understanding I think it will be helpful. But for enactment
of the pension bill, I do not think it is necessary.

V Senator HARTHE. I see.
All right.
On page 7 of the materials which you submitted in response to

my questions, you make the statement you get your personnel, your
present personnel from lawyers, recent law school graduates, people
with accounting backgrounds, and people-here is the emphasis-
people with experience in the field of exempt organizations.

Now, are these people with experience in the field of exempt or-
*anizations from the foundations and the grantee organizations
themselves or are they people who have gotten their experience
from foundations within the IRS, or just where do they come from?

Mr. AlJ.XANIDER. I would like to call on Mr. Tedesco to respond
to that question. He is best qualified.

Mr. T.m.msco. Mr. Chairman, speaking from the technical side of
this rather than the compliance side, most of the people that we hire
are either from the field or they have worked in exempt organiza-
tions.

Senator HAnTKE. You mean the field of the IRS?
Mr. TED ESCO. That is right.
Senator HAnTKE. All right.
Mr. TDESCO. Or they are lawyers just out of school or people who

have given up practice and things like that. But most of our people
in the technical aspect are lawyers, new lawyers, hired.

Senator HAnMm,,. And have really come from the exempt organi-
zations primarily, or do they represent them?

Mr. TEDEsco. No, this statement does not apply particularly to my
branch. It might in the field; I do not: know.

Mr. SCiOENxFr.ELD. The examiners in the field are usually hired as
ac-Mnntts who begin their work as !,evenue agents, and after they
haie worked for a while, generally in the income tax area, receive
specialized training in the exempt organization area.

Senator HARTKE. In the-field of rulings which pertain to exempt
organizations, you indicated that you had published 22 of 2,351 rul-
ings which have been made since 1969.

Now, what -is the benefit of making a rule unless it is published
to the extent so foundations will have an idea What the ruling really
means and how it will affect them?

Mr. Gross. Mr. Chairman I would like to reply to that by clarify-
ing the statistics which we have given you. You will notice that the_
statistics are 2,351 ruling requests, not rulings issued) but rulings
that had been filed with us for answer, and that during- this period
of time we have published 22 revenue rulings.

I would like to explain that, because 'I think that you have some-
what a distorted view of our process, just on-the basis of those num-
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bers. First of all, an amount of perhaps up to half of the 2,351 are
ruling that relate essentially to the same issue. For example, under
one of the sections of the Code that was added in 1969, the excise tax
section, there is a provision that a foundation is sub ect to an excise
tax on taxable expenditures if the grant does not qualify as a scholar-
ship. And we have had easily over 1,000.of those requests on that
one issue alone, and it would be the same issue in every case.

oSecond, of the ruling requests that are received during the period
of time that we are developing the regulations, because we recognize
that individual taxpayers must have an answer to their specific
question, we will go ahead and issue letter rulings on which that
particular taxpayer can rely but other taxpayers cannot.

Now, before that ruling is issued, we will, of course, coordinate
with those people in the Treasury who are preparing the regulations.
However, we do not publish that ruling until after the final regula.
tons are published, ind for several very good reasons.

First, the regulations themselves may answer that question; and,
secondly, the ruling that we give on an interim basis--and this is
true of all of our rulings-may well be inconsistent with the final
position of the Treasury, as indicated by the final regulations.

Senator HARTKE. I understand this procedure very well. But the
point of it is that what you are saying is that in those areas in which
there is some difference of opinion and in which there is a sincere
problem, that if a person makes an application for a ruling, he gets
his answer, but that information in the meantime, the rest of them
have to take a blind stab at it.

Is that not correct I
M. GIBBS. In terms of taking a blind stab at it, they, too, can come

and ask us the same questions. As I told you, Senator, having been
in private practice, the questions are pretty well defined long be-
fore they reach the Service. And just because it could be very well
misleading if we should publish those private rulings and taxpayers
had the feeling that they could rely on those without coming and

-asking us for the same ruling, because one taxpayer cannot rely on
another taxpayer's private ruling.

Senator HARTHE. I know 4-hat rule.
Do you approve of that rule I
Mr. GmBs. Yes, sir, I do. I certainly do. Beeouse if you did not

have it, we would, in effect, eliminate, in my opinion, the letter rul-
ing system. Because if you had to have the levels of review which
are given to our regulations and to our revenue rulings for every
private ruling we would not be able to issue a private ruling on a
timely basis, and, therefore, our letter rulings project and system
would simply not be responsive to the needs-of the taxpayers.

Senator HARTKB. And the question of scholarships, just a corollary
to that, there is-this question about scholarships for employees and
their families which has not been published.

Is that right ? ,
Mr. Gnis. That is correct, sir. Well, the final regulations have been

published under the provision, and we are, at the present time, proc-
essing applications that are received. This is, as I am sure you know,
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Mr. Chairman, a very difficult area because of the potential conflict
between the provisions in the charitable organizations area of section
49.45 and the provisions in the income tax section under section 117,
which involve the question of the taxability of the scholarship to the
recipient.

And what the Congress has done has been to import tests in the
income tax side-into the regulations, or into the statute, on the chari-
table organizations side. That is to say, a charitable organization
which is--a charitable foundation which is making grants in the
form of scholarships to employees would only have their program
qualify if it also meets the conditions of income taxation under sec-
tion 117 to recipients.

And I submit to you that puts us in somewhat of a dilemma, be-
cause in one sense if you take a look at the law that i&_ developing
under section 117, it would indicate that many of these foundations,
company foundations, company scholarship foundations, could no
longer qualify, although they have qualified in the past. On the other
hand, if you disregard those sections, then inevitably you will erode
the law that has been established in the 117 area.

We are attempting to resolve.this dilemma at the present time and
hope to in the near future.

Senator HARTKE. What would be your reaction to a change in the
tax code which would permit an organization seeking tax exempt
status to get a declaratory judgment on the issue from the Tax Court
with the right of appeal to the court of appeals?

Mr. ALTXANDERI. Mr. Chairman, we favor the right of an organi-
zation seeking tax exempt status, or an organization which has been
tax exempt or considered tax exempt and wants to oppose the revo-
cation of tax exempt status, to have an opportunity to go directly to
the Tax Court within a short period of time and have that organiza-
ion's claim for exemption i- the first place or continuedexemption
in the second place heard by a judge as promptly as possible, as eas-
ily as possible.

I spoke in January in Atlanta before thd state attorneys general in
favor of this proposition. I have been in favor of it long before then,
and I recently had two chances to reiterate the support of the Inter-
nal Revenue Service and the Treasury Department for this proposal.
I hope that Congress will act promptly and favorably on it.

Senator HARTKE. Do you believe there should be in the tax code a
prescribed method of determining the fair market value of founda-
tion assets, or do you believe that it is better to do this by an adminis-
trative procedure?

Mr. ALEXANDER. I think it is better to do it, Mr. Chairman, by
sbund administrative procedures.

Now, we do have in the tax code a determination, or partial deter-
mination, of when or how frequently assets ought to be valued. As I
recall, that is section 4942. I think that the determination of fair
market value should be provided in the regulations and in a way
that is understandable and usable by the foundation community and
administerable by the Internal Revenue Service.

Senator HARTKE. How would that be defined?
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Are you going to deflm3 that by
Mr. ALXAINED. Vell, fair market value is a term that may defy

description, unless one wants to be, one, very long, and two, very ar-
bitrary. The method of determination of fair market value does not
defy description, however, but it is a method that may change from
time to time, and a method that may make sense today may not make
sense next year. It is rather easy to value listed stocks under present
circumstances, however, but who can predict the markets in the Lu-
ture. It is rather difficult, quite difficult, to value unlisted stocks and
interests in real estate, for example.

And accordingly, if my memory serves me right, we do not require
as frequent evaluation or as exact a determination in these more
difficult areas as we do in the easier area of listed stocks.

What we need to do here is have an understanding and a melding
of our duty to adniniister the law and carry out what Congress ex-
pected of us with the taxpayers' duty to comply with the law and we
should adopt reasonable standards that make sense. .

Now, I think we have done that, but we do not reach final design,
we do not get embedded in stone. And we are certainly open to sug-
gestions as to how to do this job better. We have received several
helpful suggestions from the Joundatibn community recently, and we
are studying those at this time.

Senator HART]K. All right.
That is all the questions I have today.
I want to thank you for taking your time and being here with us

today.
I may have some more questions for you in writing, also for As.

sistant Secretary of the Treasury, Mr. Hickman, and I hope we can
get a record which will be somewhat helpful to the committee.

These hearings are adjourned, subject to the call of the Chair.
[Whereupon, at 4 p.m., the subcommittee was adjourned, subject

to the call of the Chair.]



APPENDIX A

Communications Received by the Committee on Finance
Expressing an Interest in These Hearings



C



RzAvis, PoGur, NEAL '& RosE,
Waehington, D.C., May 10, 1974.

Re Private Foundation Hearings,
Senator VANCE HABTKE ,
Chairman, Suboommittee on Foundations,
Senate Committee on Finance,
Washington, D.O.

DEAR SENATOR HARTKE: We wish to bring to your attention a problem affect-
ing virtually all organizations which qualify for tax exempt status under
Section 501(c) (8) of the Internal Revenue Code of 1954 (the "Code"), i.e.,
organizations organized and operated exclusively .for religious, charitable,
scientific, testing for public safety, literary or educational purposes, and
particularly thase organizations which are "private foundations" as that term
is defined in Section 509 of the Code.

The problem to which we are referring arises as a result of the enactment
of the so-called "private foundation" provisions under the Tax Reform Act of
1969 and relates to the manner in which these organizations can determine
with a reasonable degree of certainty the fair market value of property con-
tributed to them and the fair market value of property held by them. The
determination of fair market value of property is a critical fi'ctor in the
analysis which a Section 501(c)(8) organization must make in order to first
determine whether it is a private foundation and, if so, the extent of its
liability for the special excise taxes imposed pursuant to Section 4940 ot. seq.
of the Code.

Under existing law there is no method by which such organizations can
establish, with any reasonable degree of certainty, fair market value. The
absence of such a statutory provision, we submit, results in substantial admin-
it;tratlve problems for these organizations. We therefore urge your Subcom-
mittee to resolve this problem (which was created by legislative' action-
i.e., the enactment of the Tax Reform Act), by either taking some corrective
legislative action (i.e. the adoption of a minor administrative provision set
forth below) or obtaining assurances from the Internal Revenue Service that
they will adopt_ appropriate administrative procedures to deal with the
problem.

The degree to which a Section 501(c) (8) organization is affected by the
determination of the fair market value of property contributed to it as well
as the fair market value of its other assets can be illustrated by the following
discussion of just some of the Code provisions where this is a factor. Section
509(a) (2) of the Code provides, in part, that an organization will not be a
private foundation if it normally receives more than one-third of its support
in eaeh taxable year from contributions from persons other than "disqualified
persons" (as defined in Section 4946 of the Code). Section 4946 in turn defines
a "disqualified person" to include a substantial contributor" to the foundation
which under Section 507(d) (2) (A) is defined to mean any person- who has
contributed more than $5,000 to a private foundation if such amount is more
than two percent of the total contributions received by the foundation before
the close of the taxable year in which the contribution was made.

As can be seen from the foregoing, the valuation of property contributed to
a Section 501(c) (3) organization is critical in determining whether the orga-
nization is a private foundation. Obviously, if all contributions were in the

Jorm of cash or securities traded on a national exchange, valuation would not
pose a substantial problem. However, contributions are made in all forms of
property, e.g., stock in unlisted corporations, land, art objects, etc.

This problem is further highlighted by the fact that in determining whether
it is a private foundation an established organization must, in effect, make a
retroactive determination of fair market value. Section 507(d) (2) (B) provides

(171)
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first, that each contribution shall be valued at its fair market value on the
date it was received; secondly, that for purposes of applying the two percent-
of-total contributions ruile, all contributions made to a foundation in existence
prior to October 9, 199 shall be treated as having been received in one year;
*and finally, that any person who becomes a substantial contributor at any time
shall remain such for all subsequent periods.

The valuatioil question continues to be a critical fact even after an organiza-
tion is determined to be a private foundation. For example, the- status of a
person as a substantial contributor (which determination requires a fair far-
ket value determination) in turn affects the permitted holdings of a founda-
tion in the stock of a corporation. Section 4943(c) (2) (A) (i) provides, in this
respect, that the permitted holdings of a private foundation shall be.reduced
by the percentage of voting stock owned by all disqualified persons, including
a substantial contributor. To the extent that a foundation holds stock in excess
of the permitted amount it is charged a tax equal tO five percen of the value
of Such excess holdings. Section 4943(a) of the Code.

Another example of this-problem is illustrated by Section 4942 of the Code
which imposes a tax of fifteen percent on te undistributed income of a private
foundation. Pursuant to this -provision, a private foundation must distribute
the higher of its adjusted net Income or the "minimum investment return".
Section 4942(d). The -minimum inVestment return, in turn, is determined on
the basis of the fair market value of all assets of the foundation in a given
taxable year. Section 4942(e) of the Code.

As can be seen from the foregoing, the determination of fair market value
is critical to all Section 501(c) (3) organizations. However, neither the present
law nor Income Tax Regulations (except for determining the "amount involved"
in an otherwise unintended act of "self-dealing"-see Reg. §53.4941(e)-i(b)
(2) (iii)) provide a method by which an organization can establish fair market
value with any reasonable degree of certainty that the determination will not
be subsequently challenged by the Internal Revenue Service. In this rgard, it is
notd that it is the general policy of the Internal Revenue Service not to issue
private rulings on basically factual issues.

In view of the obvious importance to an organization to establish fair market
value and the penalties which could be Imposed in the event that the Internal
Revenue Service successfully challenges an organization's good faith determi-
nation, we respectfully submit that the Code be amended so as to set forth
acceptable means by which an organization can establish fair market value
with a reasonable degree of certainty, and thus be assured that it is in full
compliance with the $ode provisions enacted by the Tax Reform Act of 1969.

We therefore respectfully submit that the Subcommittee give serious con.
sideration to either (1) amending relevant provisions of the Code so as to
make it clear that, absent fraud or other improprieties, an independent apprai.
sal obtained from an unrelated appraisal company would be recognized by the
Internal Revenue Service as exidence of the fair market value, or (2) elicit-
Ing some assurances from the officials of the Internal Revenue Service that
they will adopt some administrative procedure to deal with this problem. Under
either of the foregoing proposals and provided the organization made a good
faith attempt to obtain a bona fide independent appraisal as to fair market
value, that determination would not be disturbed unless it was subsequently
determined tht the appraisal was not made in good faith or was not determined
on the basis of a generally accepted valuation method.

Whether the foregoing proposals or some other reasonable alternative is
acceptable, we trust you will agree that Section 501(c) (3) organizations face
a serious problem in this area which Is not of their own making, but rather is
a product of the Tax Reform Act of 1969. Accordingly, we hope that your
Subcommittee will give serious consideration to the resolution of this legisla.
tively-created problem.

If you wish to discuss any aspect of these proposals in further detail, please
contact the undersigned or Mr. Lee Scher at 293-2030.

Respectfully submitted,
JAMES T. O'HARA.
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Yoa BrAc1, MaIxNi May 17, 1974.
Mr. MICHAEL STERN,
Staff Direotor, Committee on Fiane, Dirksen Offce Building,
Washington, D.C.

)EAR MR. STERN: I hope the gentlemen on the sub-committee will be sympa-
thetlc to the plight of the small museums who as private foundations have to
pay the 4% excise tax.

I am affiliated as a volunteer with the Old Gaol Museum Committee in York,
Maine, one of three museums in Maine accredited by the American Association
of Museums.

We maintain two buildings, the Old Gaol built around 1720, and the Emerson.
Wilcox House dating from 1740. Funds are-constantly needed for restoration
work on the buildings and conservation work on the collections. Our excise tax
for 1973 was $940, which meant cutting our strained budget even more.

Since the Old Gaol was opened as a museum in 1900, residents of York and
tours of school children have paid no admission fees. The Committee feels that
this Is an Important part of our educational duty, but we may be forced to
change this policy and charge towns people.

I beg you to change the laws and eliminate the 4% excise tax on small
museum type foundations.

Sincerely,
MARGARET B. ELLIS.

WORCESTER, MASS, May 18, 1974.
Mr. MICHAEL STERN,
Staff Director, Committee on Finance, Dirksen Ofce Building,
Washington, D.C.

DEAR SIR: As a trustee of the Society For The Preservation Of Historic
Landmarks In York County (Maine) I write in protest against the assessment
of a tax on the income of small previously tax-exempt museums. Under the
provisions of the 1969 Tax Reform Act small community-serving non-profit
organizations are finding their income returns from modest endowments are
being increasingly absorbed not only by the tax levied under this law but
especially by the paper-work required in its computation.

I urge some better means be found for controlling abuses of the tax-free
privilege of small community-serving museums.

Very sincerely,
NATHANIEL WHEELER.

POWERS & HALL,
Boston, May 31, 1974.

M ICHAEL STERN, Esq.,
-Staff Director, Committee on Finance, Dirksen Offce Building,

Washington, D.C.
DEAR MR. STERN: In connection with the current hearings of the Subcom-

mittee on Foundations, I am enclosing my letter of May 31, 1974 and enclosed
memorandum to Commissioner Donald C. Alexander relating to the problem of
disposition of excess business holdings under See. 4941 of the Internal Revenue
Code.

I trust the Committee will feel that the proposals made in the memorandum
have merit and will see fit to take action favoring their adoption.

Sincerely yours,
RICHARD F. BARRETT.

Enclosures.
POWERS & HALL,
Boston, May 31, 1974.

Hon. DONALD C. ALEXANDER,
Internal Revenue Service,
Internal Revenue Building,
Washington, D.C.

.DEAR MR. ALEXANDER: Enclosed are two copies of a memorandum recommend.
ing action by the Internal Revenue Service relating to the administration of
Sees. 4941, and 4943 of the Code and the disposition of excess business holdings
under the transitional rules of P.L. 91-172, 1 101(1) (2) (B).
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I know you are aware of the problem in this limited area facing a limited
number of taxpayers and private foundations, and the objective of the regu.
lations under Sec. 4941 to provide a feasible solution to the problem. The action
recommended in the enclosed memorandum is limited and simple, and merely
provides several methods of briefly clarifying the regulations so as to permit
them to be employed to achieve their objective.

No aspect of the action recommended involves an advance determination of
valuation or any change in the normal timing for determination of value by
the Service and Imposition of the See. 441 Initial tax. The proposed action
eliminates rather than adds complication to the achievement of the regulations'
objective.

I think it is also worth noting that providing a feasible method to permit
taxpayers to proceed in good faith to eliminate excess business holdings avoids
a potential burden on the Service of substantial size and duration in litigating
market value and exposure to large penalties and reversal of transactions.

I am pleased to advise you that the following endorse the enclosed memor-
andum and recommended action and have asked me to so advise you and rec-
ommend to you on their behalf your approval and favorable action!

Mrs. Marion R. Fremont-Smith
Choate, Hall & Stewart
Boston, Mass.
Kenneth W. Bergen, Esq.
Bingham, Dana & Gould
Boston, Mass.
Norman A. Sugarman, Esq. Robert S. Bromberg, Esq.
Baker, Hostetler & Patterson
Cleveland, Ohio
James T. O'Hara, Esq.
Reavis, Pogue, Neal & Rose
Washington, D.C.
Theodore A. Kurz, Esq.
Debevoise, Plimpton, Lyons & Gates
New York, New York

The transitional rules expire December 81, 1974, and I trust that It will be
possible to give consideration promptly to our recommended action. I will plan
to telephone you shortly to discuss our proposals with you and to be of any
further assistance In this matter that I can be.

Copies of the memorandum and my letter to you are being sent to Michael
Stern, Staff Director, Committee on Financo, Senate Office Building, Wash-
ington, D.C., In connection with the current hearings of the Subcommittee on
Foundations.

Respectfully,
Rp l RICHARD F. BARRETT.

Enclosures.
MEMORANDUM

The dilemma presented to taxpayers by Secs. 4941 and 4943 enacted by the
1969 Act is well-recognized. On the one hand, by Sec. 4943 Congress required
private foundations to dispose of excess business holdings stock, and on the
other hand by Sec. 4941 a most severe penalty was imposed If the disposition
was to the only available, realistic market In most cases, i.e., one or more
disqualified persons.

Congress recognized the desirability of promoting the disposition and assist-
Ing taxpayers in accomplishing it, by amending Sec. 587 to approve redemptions
of the stock under Sec. 581 and enacting P.L. 91-172, 1 101(1) (2) to rovide
a transitional period through December 81, 1974 In which disposition might
be made to a disqualified person at fair market value without Sec. 4941
penalty.

The dilemma for most taxpayers still persisted, however, since the fair
market value of the stock of family, closely-held corporations Is inherently
uncertain and Incapable of being established with precision in advance of
review by the Internal Revenue Service. Accordingly, the disqualified person
purchasing from the foundation was faced with the clear risk of a Sec. 4941
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penalty on the full fair market value as ultimately determined, for each of
three years pending audit, plus reversal of the transaction. This could mean
in existing cases penalties in the millions accompanied by complete abortion
of the transaction.

The problem as condensed above is presented in more detail in a letter of
the writer to Lee H. Henkel, Jr., Chief Counsel, dated June 12, 1972, a copy
of which is attached. It is also discussed in the leading article on the subject
In 81 Annual N.Y.U. Institute 1811 by Theodore A. Kurz, Debevoise, Plimpton,
Lyons & Gates, New York, formerly Treasury Department Tax Legislative
Counsel attorney at the time regulations dealing with the problem were under
consideration.

Recognition ot the problem and the need for a solution by the Treasury and
the Commisisoner's office resulted in the issuance of regulations adopted in
final form April 10, 1978, incorporating provisions that a "good faith effort"
to determine fair market value would confine the application of the penalty
to the excess of the fair'market value of the stock transferred over the amount
received by the foundation, and eliminating reversal of the transaction if such
excess were paid. Unfortunately, the definition of good faith effort makes it
impossible for a taxpayer to proceed with assurance of compliance with the
definition, and clarification of the definition in the manner described below is
needed to make the regulations usable and achieve the desired end of permitting
taxpayers to proceed in good faith to eliminate excess business holdings.

The specific clarification required is with respect to (a) the requirement
that the person making the valuation is not in a position by stock ownership
"or otherwise" to derive an "economic benefit" from the value utilized-the
phrases "or otherwise" and "economic benefit" are broad generalizations not
capable of interpretation by the taxpayer with the advance precision and
assurance necessary to proceed with safety; (b) the requirement that "a gen-
erally accepted method for valuing" comparable stock be used again, as under
(a) above, the taxpayer cannot in most cases proceed with any certainty of
compliance since the valuation of closely-held stock by consensus is a notori-
ously imprecise and speculative process without any established method one
can depend upon the acceptance of by the Internal Revenue-Service; (c) the
provision that successful compliance by the taxpayer with the regulations will,
however, only "ordinarily" establish the required good faith effort.

The methods recommended for clarifying the regulations are as follows.
1. With respect to Reg. 53.4941 (e)-1 (b) (2) (iii) (a) and (b) dealing with

"good faith effort", public ruling by Revenue Procedure, regulations amend-
ment or other available method that

(a) An independent bank, investment broker,. brokerage firm or other
appraising organization, with no direct or indirect stock ownership in
either a fiduciary or non-fiduciary capacity in ,the private foundation or
the disqualified person, shall not be deemed to be in a position, whether
by stock ownership Or otherwise, to derive an economic benefit from the
value utilized solely by reason of prior or current arms'-length business
dealings with the private foundation or the disqualified person in the
nature of customary banking, creditor, investment, brokerage, advisory
services or other normal operations of the appraisal organization, or solely
by reason of any such dealings taking place or anticipated to take place
subsequent to the valuation.

(b) The appraising organization utilizes a generally accepted method
for valuing comparable property, stock, or securities as required for a
good faith effort, if in making -the valuation, it applies, for example, in
the case of stock, such of the valuation principles set forth in Rev. Rul.
59-60, or, in the case of securities or other property, whatever factors
customarily used by it in making similar valuations, as in its judgment
the appraising organization considers appropriate and applicable in making
the particular valuation.

2. Adoption of a publicly announced policy of issuing advance rulings to
taxpayers as to whether as required for "good faith effort" the person making
the valuation, by reason of compliance with the requirements set forth in
paragraphs (a) and (b) of method 1 above, is in a position to derive no
economlc benefit from the value determined and has utilized a generally
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accepted method for valuing the property, stock or securities involved. The rul-
Ing would make "o determination or agreement as to the correct fair market
value, which would remain to be determined in the usual course of procedure.

3. Public ruling by Revenue Procedure, regulations amendment or other
available method that fair market value has for purposes of self-dealing been
paid if there is (a) a binding obligation that the purchaser will pay at least
the fair market value as finally determined; (b) payment of the amount of
underpayment, plus interest at the applicable percentage set forth in Sec.
4912(e) (3), within a limited period after final determination of value, such
as 90 days, and (c) an attachment to the foundation's annual information
return for the year in which the transaction occurs, setting forth (1) the rele-
vent information with respect to the transaction Including a description of
the property, the price and method of payment, the appraiser employed, the
method of valuation, utilized and other appropriate detail; and (i) a repre-
sentation that both the purchaser and seller have agreed to be bound by tie
terms of (a) and (b) above.

Methods I and 8 above would permit the taxpayer to proceed promptly
without a ruling, and would eliminate the need for the consideration and
issuance of an advance ruling by the Service. Method 2 simply follows tie
tradition of advance rulings to provide taxpayers with assurance of result in
major tax transactions. These methods eliminate the uncertainty of. the pres-
ent regulations and permit said regulations to *achieve the objective for which
they were intended, but which In their present form they do not fully achieve.

At the time that action such as is recommended Is taken, further action is
recommended to make clear that the restriction of self-dealing is eliminated
with respect to Sec. 537 if the good faith effort requirement is met.

JJuNE .'"2, 1972.
LEE H. HF.NKEi, Jr., 

;

Chief Counsel, Internal Revenue Service, Internal Revenue Building,
Washington, D.C.

DEAR MAR. HENKEL: Sections 4943 and 4941 of the Internal Revenue Code
present a most difficult situation to certain private foundations owning excess
business holdings. The l)roblem is one I believe you are familiar with. I have
had extended discussions on the subject with the office of the Tax Legislative
Counsel, and Mr. John Chapoton Ias suggested I furnish you with my views and
recommendations.

Section 4943 requires tie private foundation in order to avoid penalty to
dispose of its excess business holdings. These holdings in the typical situation
are necessarily by the definition of excess business holdings not marketable,
traded ecurities, but-stock in a closely-held, family-type corporation without
an established fair market value. If'a substantial amount of stock is involved,
the only realistic market and source of funds is usually the issuing corporation,
which, again in the typical case, is a disqualified person. Sale of the non-
marketable stock to a person outside the disqualified persons group, if feasible
'at all, is in all likelihood available only at a bargain price in conflict with the
purposes and interests of the foundation and its beneficiaries.

The net thrust of Section 4941 is, accordingly, to require the typical private
foundation with excess business- holdings to dispose of such holdings to a
disqualified person if the disposition is to be realistic and representative of
the true value of the stock held.

Section 4941 confronts the foundation with the rule and penalty of self-
dealing involved in a transaction by the foundation with the disqualified per-
son. The buiden and penalty Imposed on the parties can be most severe, with a
potentially absurd result that could be amusing if it were not so punitive.
Und& Section 4941, if the price at which the stock is sold is not equal to or
In excess of fair market value, a penalty Is imposed on the self-dealing dis.
qualified person. The penalty is at the rate of 5% on the full fair market value
of the stock sold, not merely on the deficiency of the sales price from fair
market value. Further, the tax is imposed for each taxable year, starting with
the year of the transaction, untit the transaction is corrected. The purchaser
could therefore sit with the uncertainty awaiting audit and a determination for
three years. My primary foundation client in this matter holds closely-beli,
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non-marketable excess business holdings of uncertain fair market value in
the area of $5,000,000 to $7,000,000. Assuming a sale at $6,500,000 and a deter-
mination of $7,000,000, a penalty of $850,000 for each of three years could be
imposed totalling $1,050,000.

The Inequity in this is apparent. The ultimate absurdity, however, is the
requirement that the transaction be "corrected" by a complete reversal of it,
by return of tile stock and the purchase price. Tile objective of Section 4943
of disentaglement of the foundation from the disqualified person has been
frustrated. The frustration of the purchaser who failed to evaluate precisely it
stock of undetermined value at the cost of a $1,050,000 penalty requires no
comment.

We have in the foregoing the potential situation of Section 4948 imposing an
obligation for action which Section 4941 exposes to serious risk of penalty.
The inequity and undesirability of this appears clear. It is recommended that
regulatory, ruling or other administrative action be taken to relieve the t4itu-
ation anid prevent the potential result which Is clearly unintended. I suggest
that such action could be of the following nature:

1. Provision that determination of fair market value in good faith will
relieve the disqualified person of penalty, even though a higher value is deter-
mined to be fair market value.

2. In the alternative, Imposition of the penalty upon only the deficiency of
sales price from full market value as determined.

3. In either case, correction of tile transaction by further payment by the
disqualified person of the deficiency, leaving the transaction a consummated
act.

I trust you will feel there is merit in my interpretation of the problem and
possible curative action. If I can In any way be of any assistance In your
consideration and dealing with the problem, please be sure to call upon me.

Respectfully,
RICHARD F. BARRETT.

OTTERMAN AND- ALLEN,
March 8, 1974.

Re 4% excise tax on tax exempt institutions.
SUBCOMMITTEE ON PRIVATE FOUNDATIONS,
U.S. Senate,
Washington, D.C.

GENTLEMEN: Our Senator, George D. Aiken has suggested that toward the
end of March, he understood your committee would be taking up the question
of the 4% excise tax.

Senator Aiken has been very sympathetic to our problem and has a great
deal of material on it which I believe he will be happy to supply to your
committee.

I have been treasurer and a member of the Scholarship Award Committee for
the Chelsea High School Scholarship Fuid since it was originated in 1959.

Chelsea, Vermont is a town with a population of less than 1,000 and has a
very small high school from which I graduated in 1930 in a class of nine.

,The Chelsea High School Alumni Association meets each year and is quite
an active organization. It became concerned about graduating seniors and from
voluntary contributions, has built up a scholarship fund with assets of a little
over $10,000.00. The $500.00 approximate income -each year is awarded to a
deserving senior or seniors of the graduating class to encourage that person
to acquire further education..

The award committee is composed of the president and secretary of the
Alumni Association, the principal of the high school and two other persons who
peed not be alumni, who are elected at the annual meeting of the association.

After a great deal of red tape, and supplying untold numbers of documents
and applications, we received from the Internal Revenue Service, July 28, 19609,
4 form L--178 stating that Chelsea High School Scholarship Fund, Id. #08-
6008039, were exempt from Federal Income Tax as an organization described
in Section 501(c) (8) of the Internal Revenue Code. This document stated in
part, "You are not required to file Federal Income Tax Returns so long as yott
retain an exempt status". We were subsequently advised, hoygver, that we were
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required to file annually, returns for an organization exempt from Income tax
on form 990 and we have done so each year.

We have now been advised that we not only have to file a return, but we
have to pay tax on our income and we also have to publish a statement in the
local paper annually, that our annual report is available for inspection by any
person interested and that a copy will be mailed free of charge to such persons
as request the same.

It seems ridiculous to us that a small outfit, such as ours, trying to do
some good, in a very smallway, should be humiliated and harrassed by all of
the paper work required to file this form 990 and to pay some six or eight
dollars a year for advertising in a paper and paying the federal government
some twenty odd dollars tax.

Our returns have been audited by Andover, Massachusetts, Burlington, Ver-
mont, Washington, D.C., Cornwells Heights, Pa. and heaven knows what other
source and we have been required to file forms, answer telephone calls and
answer all of these various addresses.

Isn't there something your committee can do to help us and other organiza-
tions in a similar category.

We subscribe to three local papers and I have never seen any advertisement
In any of them similar to the ones we are required to make, although I know
It is a part of the law.

We hand you herewith a copy of our last annual statement and will be
happy to supply you with copies of any of the multitude of forms which we
have in our files.

I don't know whether the committee is fortunate or unfortunate to have
someone who feels that he can devote as much time to the bookkeeping and
accounting as there is in this very simple affair, but I have contemplated
resigning many times because of the attitude of the I.R.S. and the stupidity

.of the law under which they are required to operate.
Sincerely yours,

G. ALLEN.

"STATEMENT OF WILLIAM L. GRALA, VICE PRESIDENT, SMITHKLINE CORPORATION,'
AND EXECUTIVE SECRETARY OF THE C. MAHLON KLINE MEMORIAL FOUNDATION

I welcome this opportunity to bring to your attention a matter of concern
to SmithKline Corporation, which is a contributor to and the founder of the
,C. Mahlon Kline Memorial Foundation. The Foundation has also received con-
tributions from the estate of C. Mahlon Kline and receives occasional indi-
vidual, small gifts, primarily from employees of SmithKline Corporation in
,memory of co-workers.,

SmithKline Corporation is a diversified corporation whose principal business
is the manufacture of pharmaceutical products. We have approximately 18,000
employees and about 17,000 shareholders. Our products are marketed through-
-out the world, and we have annual sales around $450 million.

The C. Mahlon Kline Memorial Foundation was established in 1067 to
perpetuate the memory of the late Mr. Kline, our onetime Board Chairman,
who was a distinguished businessman and humanitarian and who was deeply
interested in SmithKline employees and their families. At the end of 1978,
the Foundation had a fund principal of about $470,000. It is, therefore, a small
foundation. 4 "

This foundation is exempt from Federal Income Tax under Section 501 (c) (8)
of the Internal Revenue Code of 1954. It has been determined by the IRS to be
a private foundation.

Since its inception, the Foundation has provided educational assistance in
the form of scholarships for the college and graduate education of children of
disabled or deceased employees of SmithKline Corporation and its subsidiaries.
Thus far, 23 children of disabled or deceased employees have been helped
through thts program, 16 of whom are still attending undergraduate or graduate
schools;

, 1500 Spring Garden Street, Philadelphia, Pa.



179

Since the Foundation was established in 1967, a total of 88,825 has been
contributed for these purposes. In 1978, the Foundation made grants for
scholarships in the amount of $18,874. Grants cover oh half of the grant
recipient's tuition, but in no case are they less than $0. This scholarship pro-
gram recently received a favorable determination letter from the Exempt
Oxginizatiogs Branch of the IRS; it will-remain in effct providing the Foun-
dation adheres to certain provisions.

The one provision in this determination letter that we feel is unfair restricts
the Foundation in the number of scholarships it can award. We have been
informed that the percentage of grants awarded by the Foundation cannot
exceed 25% of the number of eligible applications received. In other words,
if the F receives only three scholarship applications in any one year,
no efild, however needy and deserving he or she m be, can receive, scholar.
ship consideration. It should be noted that several years ago IRS issued a
favorable determination for the Foundation's program with no such restric-
tton, and we have been operating hi accordance with that approval since that
time.

This limitation of 25% is of particular concern to us because the Foundation
receives on the average less than four applications each yea?." This year, for
example, we have but one aiflicant, and since awards are made only to the
children of disabled or deocaeed employees of SmithKline Corporation and its
subsidiaries, it is unlikely that numerous applications for aid will b6 received
in any one year, because unfortunate casesof need of this kind do not occur
in large numbers. It is illogical, in our opinion, that a single deserving appli-
cant should be turned down for scholarship aid because a sufficient number of
other persons have not applied.

I do not believe it was, the intention of Congress when it enacted the Tax
Reform Act of 1969 (PLO1-72) to limit the number of scholarships that can be
awarded by the C. Mahon Kline Memorial Foundation or other foundations
having scholarship programs, This situation is particularly serious, at present,
because State and Federal governments cannot begin to meet these important
scholarship needs due to other pressing priorities. It is therefore up to private
sources of funding to help fill the gap; and we cannot do so, to the extent our
small resources permit, as the result of the recently received determination
letter from the IRS.

It should be noted further that this policy has neither support in the form of
regulations to the Internal Revenue Code nor in the form of a published IRS
ruling. As such, it has not been open to public hearings that would permit
organizations with scholarship programs an opportunity to express their
views,
.i am appending to this statement a copy of the 1973 Annual Report of the

Foundation and literature on the program that we give to our employees.,
We will appreciate consideration of the points made in this statement by

members of the Subcommittee on Foundations of the Senate Finance Committee.

MARK SKINNER UItRAXY, -
Manchester Center, Vt., May 7, 1974.

*. MICAAEL STERN,
Staff Direotor,_4mmttee on Finance,
Dirkesn Office BuUdi#g, Washlngton, D.C.

Drs MiL STERN: The Mark Skinner Library, Manchester, Vermont, has
been re-classified by IRS as an Operating Private Foundation under a law
passed by Confess in 1969 and made subject to an excise tax on all of its
income, at 4% wffhiout any allowance for necessary expenses of operation such
as salaries, wages, heat, lights, books, insurance general maintenance etc. etc.

-Our existence as a library serving the public interest without public sup-
port is constantly in Jeopordy. The Mark Skinner Library does not have ade-
quate income to pay the proper costs of operations. Supplementary cash con-
tributions, food and book sales, have been and still are necessary in order to

! The annual report was made a part of the official fies of the Committee.
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supply funds with which to pay bills of operation. We have-functiohed as an
endowed organizatio, authorized by the Vermont Legislature for more than
75 years.

Ip order to function in the public interest, relief by exemption from this
burdensome and unjust tax is imperative. This so-called excise tax is un-
deniably more devastating than an income tax would be from which we are
already exempt.

Please submit these written statements at the scheduled hearings on May 18
and May 14 and all subsequent hearings.

SUMMARY o PRINCIPAL POINTS

Mark Skinner Library, an educational organization, originally classified
Income Tax free.

Tax Reform Act of 1909 Reclassification of Mark Skinner Library as an
Operating Private Foundation, subject to Excise Tax 4% without any deduc-
tion for operating expenses.

Mark Skinner Library, an endowed organization chartered under Vermont
Legislature laws more than 75 years ago. A library serving the public interest,
without public support, constantly in jeopardy due to inadequate income to
pay proper operational costs.

in order to function it is imperative Mark Skinner Library be classified
exempt from the burdensome and unjust excise tax.

Sincerely yours,
EARLE E. SToRas, Treasurer.

TiuE BELLE PEABODY BROWN FOUNDATION,
Tilton, N.H., May 21, 1974.

Hon. NoRnis CorroN,.
U. S. Senate,
11ashtngton, D.O7."'

iDAR SENATOR COTTON: It has just come to my attention that Senator Vance -
Hartke's subcommittee on foundations held a hearing on the way the Tax
Reform Act of 1969 has affected the ability of foundations to serve grantees.

I would like to Impose on the committee's valuable time with the following
thoughts, and especially how It affects at least one small charitable founda-
tion here In New Hampshire. I am sure there must be many others with slmillar
problems.

I don't wish to bother you with a lengthy story, but a brief recap of how
this Foundation came into being might help. In 1957 Mr. Arthur S. Brown,
President and only stockholder of the Arthur S. Brown Manufacturing Com-
pany. died without kith or kin. He left his entire holdings to the above foun-
dation with the primary stipulations that the company employing 150 to 200
people be kept in existence (it fills a small but very vital role In industry)
so they and their families would have a work place. In addition, it was his
desire to help financially needy children, particularly crippled children, wish-
Ing to go to college; and other worthwhile charitable endeavors on a local
basis (such as hospital expansion, YMCA, 1Qmmunity Funds, etc.). For many
years now the Trustees of the above Foundation have been able to carry out
these objects, and the Foundation has always had an exempt status, passing"
all IRS examinations without difficulty.

I am enclosing a copy of a letter from the IRS, dated 8/W3/73, refusing our
being classified as a "private operating foundation." Also enclosed is our pro-
test to-same, and it might be added that this case is still open and being __
appealed. Two situations come to the fore here:

.1, ."Substantial Involvement" in the garantee or grantee organization be-
comes a stumbling block. We do follow the some 30 young people who have
education grants, requiring a review of their marks and endeavors each sem-
ester, before allowing them assistanciFln continuing in the program. However,
when we give some $15,000.00 to a hospital for expansion, for instance, we are
not and cannot run a hospital, This then is classified as an "un-qualified con.
tribution" to our detriment.



181"

2. It is suggested that we might quality as a Sec. W0 (a) (8) (A), a "sup-
porting organization", giving our charitable funds to another Private Oper-_
ating Foundation (such as the N. H. Charitable Foundation who would do
exactly as we have-done these many years. This then inserts, in our opinion,
an unnecessary third party, lessiug the final amount contributed to the end
grantee, as there would be expenses, etc. deducted therefrom.

Because of the above, our being classified as a "private foundation", pos-
sible taxes could "wipe out" this smatl foundation in one year. We are not

-oi)l)osed to the 4% tax on income, per se. The problem comes in the penalty
section of the law dealing with the "minimum investment" feature, Briefly,
if the 6% imaginary return on current market basis as put forth under this
act, the then 6/o imaginary income taxed at 4% would become a confiscatory
amount, and* one which this foundation would be unable to meet. It does not
seem logical that Congress intended that 150 people would be denied the
opportunity to work, a vital industry would be put out of business, 80-some
.Young people would not have the opportunity to further their education, and
so on.

The response from the IRS, so far, to this situation is that where they have
not raised the issue yet, we need not worry. They have determined, and we
have agreed, that we are subject to the 4% income tax. Having dealt in tax
matters for some 20 years before coming to Tilton, my experience to questions
as- noted In this paragraph are far from satisfactory; This question will in-
evitably be raised by some agent in his normal activity. In such a situation,
if a one year's tax deficit is assessed, the chaos of a three year- assessment
(normal reviews in audits-two or three years at a time) would be over-
whelming.

Your taking time to read this far is appreciated. I have tried to be brief,
but haven't covered some of the other features which are troublesome-this one
being the most critical. If we can provide any further information or assist.
ance, we would be most pleased to so do.

Very truly yours,
Tit BELLE PEABODY BROWN FOUNDATION,'

RALPH 10. OlBBS, Chairmnan.

BosTor DismcTr DiREcToR,
INTERNAL REvENuE SERVICE,

August 13, 1973.
BELLE PEABODY BRowN FOUNDATION,
Tl'lton, New Hamphifre.

GENTLEMEN: We have considered your form 4653 (Notification Concerning
Foundation Status) dated 2/12/73. on which you claimed to be a private oper-
ating foundation as defined by section 4942(j) (3) of the Internal Revenue
Code.

The foundation was established Uay 10, 1949 under the laws of the State of
New Hampshire. Exempt status was granted by the Internal Revenue Service
4)n March 5, 19.51 under section 501(c) (8) of the Code.

The purpose of the foundation is made up of two parts, the first is to con-
tribute ,to worthy charitable and educational organizations in the State of
N w Hampshire, secondly to help needy and deserving persons to further their
education in schools, colleges and graduate schools.

The definition of an operating foundation is that the foundation maoes
jualifying distrilbutins directly for the 0ctIve conduct of activities consti-
tuting its charitable purpose.

Internal Revenue Regulations section 53.4942(b),-2(b) (3) specifically ex-
-eludes grants to other organizations and schoarships from the definition of
qualifying distributions.

Ointhe basis of the above information it our conclusion that, your organiza-
tin does not meet the definition of an operating foundation, and is therefore
classified as a private non-operating foundation under section, 509 of the In.
ternal Revenue Code.

Your qualification for exemption from Federal income tax under section
501 (c) (3), is not affected by this determination, , i

If you do not agree with his proposed action, you may request a. District
Conference to discuss this further,
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If you do not desire a District Conference, you may request referral of this
matter directly to the National Office.

Your request for either a District Conference or referral to the Nationil
Office must be accompanied by a written protest setting forth the facts, law
and arguments In support of your position and should be prepared in accord-
ance with the enclosed instruction, Publication No. 716.

If you request referral to the National Office, your protest should also in-
clude a statement on whether or not you desire a conference at the National
Office in the event their decision ts adverse to your position.

If we do not hear from you within 30 days this determination will become
final.,

Very truly yours,
WILLIAM E. WILLIAMS,

District Direotor.
Enclosure: Publication No. 716.

PROTEST
A. Belle Peabody Brown Foundation, 283 Main Street, Tilton, New fimp.

shire 08276.
B. Form: Letter dated August 18, 1978 AU :0O :301), Rm 1205.
0. Taxable Year: 1'73, et seq.
D. A District Confereno is hereby requested.
U3. The Taxpayer takes exception to the following denial.of private oper-

ating Ioundation as contained in said letter.
Internal Revenue Regulations section 53.4942(b)-2(b)(3) specifically ex-

cludes grants to other organizations and scholarships from the definition of
qualifying distributions.

On the basis of the above information it is our conclusion that your orga-
nization does not meet the definition of an operating foundation, and Is there.
fore classified as a private non-operating foundation under section 509 of the
Internal Revenue Code.

F. The Taxpayer submits the following statement of facts in support of its
position that it qualifies as a private operating foundation:

1. The Belle Peabody Brown Foundation is a voluntary corporation estab-
lished May 10, 1949, under the voluntary corporation laws of the State of
New Hampshire.

2. The Belle Peabody Brown Foundation received exempt status under Sec.
tion 501(c)(3) of the Internal Revenue' Code by exemption letter dated
March 5, 1951:-

3. The purposes of the foundation are two-fold:
(a) To contribute to worthy charitable and educational organizations

in the State of New Hampshire, and
(b) To help needy and deserving persons to further their edu.-ation in

organizations Ruch as schools, colleges, and graduate schools. (Articles of
Agreement, Article I1)

4. The Taxpayer has retained yearly an Executive Secretary and Treasurer
and that pursuant to his powers, duties; and responsibilities he is reqldired:

(a) As Executive 'Secretary "to screen the new applicants in line with
the funds available and . . . make payments of grants upon approval by
other Trustees. (Trustees' Meeting, June 6, 1967)

(b) As Treasurer, 'to handle the financial transactions pursuant to
legitimatepurposes of the corporation. (Articles of Agreement, Article
VilI)

5. That the Taxpayer has demonstrated a contitntlg involvement in the
programs receiving grants which further the foundation's work, for example:

* (a) Evaluation of Tilton-Northfield High School Band l1ot Program.
(Winnisquam Regional High School) (Chairman's Report, 1971)

(b) Proitram of PsRtItan(o to local medical institutions on the local'
level. (Chairmnt's Report, 1971),

(c) Contributions to Winnisquam Regional High School's music deo
apartment in or4er to purchase musical Instruments for indigent students.
evaluation of the program and subsequent review by Board of Trustees.

(Chairman's Report, 1072)
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0. The Taxpayer relies on Sections 4942(J)(8); 50(a)(8)(A); 170(b)
(1) (A) (i)-(vi) and revenue regulations 5.4942(b)-(b) (2), 58.4942(b)-
1(b) (2) (i) (A9B).

1. Paragraph 4942(j) (8) of the Internal Revenue Code provides special
private operating foundation status to any organization which makes quail-
t.. fying distributions directly for the conduct of activities constituting the pur-
pose or function for which it is organized.

2. The Taxpayer has actively throughout its existence involved itself with
the conduct of special activities or educational activities through scholarship
grants, by active participation in, evaluation of and monitoring of programs
it benefits.

3. Internal Revenue Regulation Section 58.4942(b)--l (b) (2) does not apply
tb the Belle Peabody Foundation for the following reasons:

(a) The prohibition applies only in the event that the Taxpayer-floesn't
retain significant involvement in the active programs in support of which
grant scholarships or tuition payments are made or awarded.

(b) The foundation does in fact maintain significant Involvement as
defined by 5.4942(b)-l(b)(2)(ii)(A,B) and will provide evidence of
such significant involvement at the District Conference:

(I) The Taxpayer has retained a salaried employee whose responsi-
bility Is to supervise and direct activities of the Taxpayer In achiev-
ing its exempt purposes.

. (11) The Foundation has developed expertise in direction of funds,
monitoring of programs, and other activities in the community neces-
sary to achieve its charitable goals.

4. In the event that the Taxpayer Is denied operating foundation status
under Section 4942(j)(3) in the alternative the Taxpayer asserts that it
should be classified as a public charity under 509(a) (3) (A).

5. The Taxpayer alleges that the intent of the law was to exempt organiza-
tions like the Taxpayer from being classified as private foundations In as
much as the grants made by the Taxpayer are made to other organizations
such as scllools, hospitals, etc.

6. 509(a) (3) (A) provides that an organization which is "organized and at
all times thereafter is operated exclusively for the benefit of and to perform
the function of or to carry out the purposes of one or more speciflcd organiza-
tions defined in Paragraphs 1 and 2 which are to be excluded from the defi-
nition of private foundatioA."

7. The Taxpayer In fact benefits, by way of scholarship grants, only those
individuals who participate in educational institutions which would qualify
for exampt status under the definitions as set forth in Section 170(b) (1)
(A) (i)--(vi) ;

In that pursuant to Its articles of agreement, grants made to Individuals
iare made only to educational institutions for educational purposes exclusively.
(Articles of Agreement, Article III).

H. This Protest was prepared and filed by Robert H. Hurd of Nighawander,
Lord, Martin & KilIkelly, One Mill Plaza, Laconia,, N.H., in the absence of
Arthur H. Nighswander, Attorney for the Belle Peabody Brown Foundation
upon information furnished by the Taxpayer.

NIwHSwANDER, LORD, MARTIN & KILLICELLEY,
By

RoBERT ]I. HURD.
Under the penalties of perjury, I declare that the statements of facts pre-

sented in this Protest and in any accompanying schedules and statements
have been examined by me and to the best of my knowledge and belief and
on behalf of the corporation, are true,-correct, and complete.

BELTL PEABODY BROWN FOUNDATION,
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MILLER & CREVALIM,
Washlngton, D.C., June 4, IP74.

Hon. VANCE HARTKE,
Chairman, Subcommittee on Private Foundations, Committee on Finance,
U.S. Sonate, Washington, D.O.

I)EAR SENATOR HARTKE: The Havens Relief Fund Society Is a charity orga-
nized In New York In 1878 to make grants to Indigent persons suffering severe
financial need. For nearly 100 years it has performed the most traditional of
the charitable functions-direct relief of the poor. It is exempt from tax
under 1501(e) (8) and is a private foundation

*As a private foundation, I 0056(b) (7) requires the Society, among other
things, to list in its "annual report" under that section all grants, showing tjie
amount, name and address of recipient, and purpose of each grant. This re-
port is publicly available. The requirement that names and addresses of re-
cipients of grants be listed has severely Inhibited the Society's traditional
work. The Society's charitable grants often involve personal needs of the
recipient, such as medical treatment. Disclosure in these circumstances may
Involve a serious invasion of personal privacy of the Individual. The purpose
of I 6056(b) (7) would not seem to extend to disclosure of this information.
See H.R. Rep. 91-782, 91st Cong., 1st Sess., (1969)- at op. 286-287 and con-
pare Sen. Rep. No. 91-552, 91st Cong., 1st Sess. (1969) at pp. 47-48, 49-51,
52-53.

We urge that I 0065(b) (7) be amended to exclude grants to indigent or
needy persons not exceeding $1000 to any person in any year by a founda-
tion organized and operated exclusively for the purpose of making such grants.
Draft statutory language and a more complete explanation are enclosed.

Please include thbse materials in the record of your current hearings on
private foundations and give me the opportunity to discuss this matter with
appropriate persons on the Committee staff.

Sincerely,
JoHNr S. NOLAND.

Enclosure.

MEMORANDUM IN SUPPORT OF PROPOSED LEmISLATION AmENnNo SEnON 6056
OF TME INTERNAL REVENUE CODs op 1954

Under present law private foundations having at least $5,000 of assets must
file an annual report with the Internal Revenue Service. The annual report
is available for Inspection by the public. In addition copies of the annual re-
port must be furnished to the Attorney General of any-state having jurisdic-
tion over the exempt organizations and must be made available for inspection
at the principal office of the foundation by any citizen upon request made.
within 180 days after the publication of notice of its availability in a news.
paper having a general circulation in the county in which the principal office
of the foundation is located.

The information which must be set forth in the annual report includes
financial statements, a list of the names and addresses of the foundation man-
ager, and a list of persons who are substantial contributors. It also includes
an itemnbed list of all grants and contributions made or approved during the-
year, showing the amount of each grant or contribution, the name and address
of the recipient, the purpose thereof, and other details,

Some charitable organizations which make grants to indigent or needy er-
aOns on an individual basis have encountered difficulties with respect to the
last requirement. Often grants of this type ,involve personal needs of the re-
cipients, such as expenses connected with medical treatment, where disclosure
might constitute an invasion of privacy, or where the necessity of disclostfie
might deter acceptance of the grant by a potential recipient.'

Disclosure and publicity of grants of a personal nature does not appear to-
have been considered or contemplated when the requirement for annual re-
ports was added to the Internal Revenue Code by the Tax Reform Act of 1969.
The- proposed amendment would eliminate the necessity for reporting and pub-
lic disclosure in limited cases involving charitable grants to needy or indigent
persons; It would permit private foundations to treat such information as.
confidential.
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A precelent for maintaining anonymity exists in the disclosure requirements
regarding substantial contributors. A Senate amendment to the Tax Reform
Bill of 1969 eliminated the necessity of disclosing the names and addresses pf
substantial contributors of exempt organizations other than private founda-
tions, although such information must still be disclosed on the Information
return filed with tlhe Internal Revenue Service.

The proposed amendment does not affect the requirement for disclosure and
publicity of the names and addresses of recipients of grants for travel, study
or other similar purposes.,

The proposed amendmeibt would be effective with respect to annual reports
filed for taxable years beginning after December 81, 1978. except that for the
purpose of public inspection of annual reports at the office of the Secretary
or at the principal office of the private foundation under Sections 6104(b)
and (d) it would apply with respect to annual reports filed for taxable years
beginning after December 81, 19609.

PROPOSED AMENDMENTS TO SECTION 6056 OF THE INTERNAL REVENUE CODE OF 1954

SEc. 1. (a) Section 6056(b) (7) (relating to Information which must be set
forth in the annual report of a private foundation) is amended by striking
out "contribution." at the end thereof and inserting In lieu thereof the fol-
lowing:
"contribution, except that in the case of a private foundation organized and
operated exclusively for the purpose of making charitable gifts or grants to
indigent or needy persons, the name and address of any recipient of one or
more garnts which do not exceed $1,000 during the year may be treated as
confidential and need not be listed."

(b) Eifective Date.-The Amendment made by subsection (a) shall apply
with respect to annual reports filed for taxable years beginning after December
31, 1973, except that for the purpose of public inspection of annual reports
under Sections 6104(b) and (d) the amendment made by subsection (a) shall
apply with respect to taxable years beginning after December 31, 1969.

STATEMENT OF JOAN IRvINE SMITH, RE T1HE JAMES IRVINE FOUNDATION

A Special Shareholders Meeting of the Irvine Company was called by Mrs.
Joan Irvine Smith, who is the largest individual stockholder in this corpora-
tion, with her holding of twenty two percent of the outstanding stock.

The principal purpose of the meeting was to consider and adopt a Resolu.
tion which would provide for the payment of a substantial Special Dividend
to the stockholders for the fiscal year 1973-1974. Preceding the Special Share-
holders Meeting, which was called for 10 O'Clock A.M., on May 13, 1974, there
was a meeting of the Planning and Policy Committee of tile Irvine Company,
consisting of the Directors of this corporation, at 8:30 A.M. on the same date.
The purpose for the meeting of the Planning'and Policy Committee was also
to consider thb payment of the Special Dividend. At this meeting L. . Eber-
ling, Senior Vice President and Treasurer of the Irvine Company, submitted
'a statement which had been prepared by him and entitled "Dividend Recom-
mendations". The introductory statement by Mr. Eberling, in said statement,
is as follows:

"We (management of the Irvine Company, which Is selected by the JamesIrvine Foundation, which also selects and appoints the majority Directors of
the Irvine Company) have concluded that the current policy of paying 45%-
55% of the net income as dividends, and retaining the balance of earnings for
reinvestment would best optimize the Interests of the shareholders (the chari.
table beneficiaries of the Irvine Foundation owned 54% of the Irvine stock
held by said Foundation. as Trustee) and the corporation. Therefore, we rec-
ommend a continuation of the current dlvj~end policies previously adopted by
tile Board of Directors." At this meeting of the Planning and Policy Com-
imittee,

Mrs. Smith reviewed ithe Resolution which she would prepose at the Special
Shaeholders Meeting, which would immediately follow said pneeting of -the
Planning and.)Policy Committee. Mrs. Smjth's Resolution, if adopted, would
provide for the payment of a substantial 'increase in the dividend policy 6f
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the Irvine Company, and particularly an increased Special Dividend to be
declared at the meeting of the Board of Directors of the Irvine Company on
June 11, 1974.

Mr. Raymond L. Watson, the President of the Irvine Company, since his
selection by the Irvine Foundation following the death of William R, Mason
in July, 1078, and M5r. Eberling vigorously opposed Mrs. Smith's indicated
Resolution, and no action was taken by the Committee. The Eberling Report
contained the following paragraph:"Recently our credit line banks have expressed concern that the Irvine
Foundation would bring pressure on the Company to Increase Its dividend
pay-out ratio substantially (possibly 100%) in order that the Foundation may
meet its obligations under the Tax Reform Aot of 1969. We have assured the
banks that the Foundation would resolve their problem without oompromising
the finanoal responsibilities and position of the Company."

There is no validity whatever to the foregoing quoted statement, as coming
from the banks, who make both short term and long term loans to the Irvine
Company, and for which they receive substantial interest payments and this
reference'to said banks was undoubtedly inspired by the Irvine Foundation.
So far as the banks are concerned, who make loans to the Irvine Company,
they are quite satisfied with their security, based upon the ownership, by the
Irvine Company, of eighty thousand acres of clear and unencumbered land
in Orange County, California, which has an approximate value of One Billion
Dollars. The only way that the Irvine Foundation can resolve the minimum
investment return requirements of Section 4942 of the Tax Reform Act of

.1969 (which it has fraudulently evaded during the years 1972, 1973 and 1974)
is either, to sell its Irvine stock and invest the proceeds from such sale in
other securities that yield sufficient interest or dividend income to enable
the Foundation to comply with Section 4942, or to substantially increase the
dividends of the Irvine Company, which said Foundation has the capability
to do.

Under the present dividend policy of the Irvine Company, which is set by
the Irvine Foundation majority Directors of the Irvine Company, the chari-
table beneficiaries of the Foundation are only receiving a little more than a
two percent dividend return on the Foundation's appraisal for its Irvine
stock at approximately One Hundred Milliam Dollars. It therefore appears
conclusively that the Directors of the James Irvine Foundation do not intend
to comply with the pay-out requirements of Section 4942, either through the
sale of its Irvine Stock, or by requiring the Board of Dlectors of the Irvine
Company, under the control of the Irvine Foundation, to Increase its dividend
policy.

The above mentioned "Dividend Recommendations" statement of Mr, Eber-
ling was prepared and intended to be used by the James Irvine Foundation
Directors and the Foundation management of the Irvine Company-to defeat
Mrs. Smith's Resolution. The Special Shareholders Meeting was attended by
John V. Newman, who is a Director and Vice President of the Irvine Founda.
tion, and also is appointed by the Foundation as CChairman of the Board of
Directors of the Irvine Company, and who held a proxy fr9m the Irvine Foun-
dation to vote its holdings of 4,590,000 shares of Irvine stock with the ex-
ception of one share thereof, which was voted by proxy holder, Howard J.
PrIvett, who is the attorney for the Irvine Foundation, at said Special Share-
holders Meeting.

At this Meeting Mrs. Smith introduced her Resolution to increase the
Special Dividend to be declared at the meeting of the Board-of Directors of
the Irvine Company on June 11, 1974, from six cents per share, whicli, had
been recommended by both Mr. Watson and Mr. Eberling, to fifty-one cents
per share. A copy of this Resolution Is attached hereto at this point:

Whereas, the corporation has established I policy that special dividends, if
considered warranted, shall be declared at the June meeting of the Board of
Directors; and

Whereas, the net income for the fiscal year, 1978-1974, Is the sum of approx.
$9,800,000.00, and the retained earnings of The Irvine Company for the fiscal
year ending April 30, 1974, Is tle sum of approx. $49,171,000., and

Whereas, the majority stockholder of The Irvine Company, to wit, The ,Tames
Irvine Foundation, Is the Trustee for the charitable beneficiaries of the Trust
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Fund that was established by James Irvine In that certain Indenture of Trust
dated February 24, 1937, and in the Articles of Incorporation of The James
irvine, Foundation, a charitable corporation; and

Whereas, the Tax Reform Act of 1969 provides therein and in the regulations
Issued thereunder, that after December 80, 1969, the date the Act was signed,
that The James Irvine Foundation, aS a private foundation, is restricted from
making investments either directly or by The Irvine Company, which Is con-
,trolled by The James Irvine Foundation, as Trustee, in nonproductive or low
yielding assets, and to so manage the business affairs of The Irvine Company
as to produce sufficient net Income that will currently increase the flow of
dividend funds to the charitable beneficiaries of The James Irvine Foundation,
to wit, the People of the State of Ca1ifornia; and

Whereas, The James Irvine Foundation is required under the Tax Reform
Act of 1960, and the regulations issued thereunder, to distribute to its chari-
table beneficiaries during the ,taxable year, 1973-1974, that sum of money
which amounts to 4%% of the market value of its Irvine stock; and

Whereas, the latest sale of any stock in The Irvine Company occurred in
.November, 1968, through the sale by the Macco Corporation of 135,000 shares
of Irvine stock to The Irvine Company at the price of $25.00 per share and
which sale established a fair market value as of that time for the 8,415,000
shares of Irvine stock outstanding at $210,375,000.00, and which said market
value, for the purpose of this resolution and until the current fair market
value of Irvine stock is established by the Internal Revenue Service through
an appraisal which is now being made of the underlying assets of The Irvine
Company and which it is estimated will be concluded on or about August 1,
1974; and

Whereas, 4%% of $210,375,000.00 is $9,193,387.00, which sum of money repre-
sent.s the total dividend which should e paid by The Irvine Company to its
stekholders for the fiscal year, 1973-1974, in order to enable The James Irvine
Foundation to comply with the inininumn investment return and distribution
to its charitable beneficiaries as required by Section 4942 of the Tax Reform
Act of 1969, for the fiscal year, 1973-1974; and

Whereas, the 1974-1975 operating and capital budget of The Irvine Company,
which. was aproved, In the absence of Director Joan Irvine Smith, by the
Board of Directors of The.Irvine Company on April 9, 1974, discloses that the
Board of Directors of The Irvine Company intends to only pay a total dividend
to the stockholders of The Irvine Company of 58 per share, aggregating the
sut of $4,880,700.00 for the fiscal year, 1973-1974, which is computed -on the
basis of dividends paid of 120 per share in the September and December quar-
ters for the year, 1973, and 160 per share for the March and June quarters in
the year, 1974, and a special dividend of 40 per share to be declared at the
June 11, 1974 meeting of the Board of Directors; and

Whereas, the payment of said sum of $4,880,700.00 if paid and then deducted
from the sum of $9,193,387.00 leaves the sum of $4,312,687.00 to be declared
and paid to the stockholders of The Irvine Company at the regular meeting
of the Board of Directors, of The Irvine Company on June 11, 1974, as a special
dridend for the fiscal year, .1973-1974:

Now, Therefore, be it Resolved that It iR the consensus of the shareholders
present at the Special Shareholders' Meeting on May 13, 1974, that the directors
of The Irvine Company at the meeting of the Board of Directors on June 11,
1974, shall declare a special dividend for the fiscal year, 1978-1974, of 150
per share on the 8,415,000 shares of stock outstanding, aggregating $4,312,687.00,
payable on June 12, 1974, to the stockholders of record as of the close of busi.
ness on June 11, 1974, In addition to tile sum of $4,880,700.00, or a total regular
and special dividend for the fiscal year, 1978-194, of $9,193,387.60.

In reply to Mrs. SmIth's Resolution above mention, Mr. Watson, as President
of tle Irvine Company, summed up the opposition of the Irvine Foundation,
Vnntrolled management of the Irvine Company, by approving Mr, berling's

"Dividend Recommendations". When the time came to vote on Mrs. Smith's
Reqolutlon, proxyholder Privett, as the attorney for the Irvine Foundation,
'tood up and state that the James Irvine Foundation was opposed to the
optionn of Mrs. Snith's Resolution and both Mr. "lrivett and Mr. Newmau

35-086--74-13
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voted against its adoption, and so did All of the other minority stockholders of
the Irvine Company, with the exception of Mrs. Smith and her mother, Mrs.
Clarke, who voted "Yes", and Linda, Gaede and her husband, M. Keith Gaede,
who abstained.

As evidence of the fraud which has been practiced by the Irvine Foundation
Directors in their evasion of the pay-out requirements of Section 4942 for the
years 1972-1074 inclusive, it is appropriate here to disclose why the minority
stockholders of the Irvine Company, who voted "No" on Mrs. Smith's Resolu-
tion, and their reasons for doing so. These minority stockholders are: Jay Eye
Corporation, 450,000 votes. This corporation holds the stock of Mrs' Katherine
L. Wheeler, who is a Director of the James Irvine Foundation, and through
her connection with the Foundation has hoid her husband, Charles S. Wheeler
elected as a Director of the Irvine Company, over a period of many years and
also to be elected as Secretary of the Irvine Company, at a salary of $25,000.00
per year, and President of the Flying D Rinch Corporation, which is a wholly
owned subsidiary of the Irvine Company, and owns a 100,000 acre cattle ranch
in the State of Montana.

The other minority stockholders who voted "No" are, to wit: William T.
White 11, Melinda Royer White, Custodian, wife of William T. White 1iI,
Tico and Co., Gloria W. Bryant, sister of William T. White, III, White Co.
Enterprise.4, Melinda A. -White, Thornton White, Jr., and William C. Friel,
Trustees, Remra & Co., which is a nominee of the Security Pacific National
Bank, and Truco, also a nominee for this bank ftre under the direct control of
William T. White, 111, who is a Co-Executor and Co-Trustee with said bank
for trust and probate estates that own shares of the Irvine stock, which are
held by both of the above named nominees. William T. White III, and his
relatives, associates and controlled banks have been well taken care of by the
James4 Irvine Foundation, for their support in everything that the Foundation
directs Mr. White to vote for or against in connection with the management of
the Irvine Company.

On April 9, 1974, Charles S. Wheeler resigned as a Director of the Irvine
Company, but continued as Secretary, and by agreement with the Directors of
the Irvine Foundation, Mr. White was elected to the Board of Directors of
said corporation. Mr. White and his mother's estate, Gloria Wood Irvine, de-
ceased, and several of Mr. White's relatives and associates were recipients, in
January, 1973,' of the sum of $1,025,000.00 from the 'Irvine Company, under the -

direction of the Irvine controlled majority- Directors of the Irvine Company,
and which said large sum of money purportedly constituted the purchase price
by the Irvine Company of certain worthless assets of the Orange County Inter-
national Raceway Corporation, in which William T. White III, and his relatives,
and asociates were stockholders, consisting of a grandstand, and race track,
fcilities which had no value whatever to the Irvine Company. The payment of
this large sum of money to William T. White, and his relatives, and his
mother's estate, and his associates, as stockholders in the Raceway Corpora-
tion, and also to the'creditors of this Raceway Corporation bailed these parties
out of their losses which they had incurred in the operation of their drag
race venture. Mr. White, also with the benediction of the James Irvine Founda-
tion, has entered into certain leases and/or agreements with the Irvine Indus-
trial Complex, which is a wholly owned subsidiary of the.Irvine Company,
and of which Mr. White is also a Director, and these transactions have been
financially profitable to Mr. White. Mr. White is also a disqualified person,
under Section 4946 of the Tax Reform Act of 1909.

The Assistance League of Santa Ana., which is the remaining minority stock-
holder of the Irvine Company, with its holding of 58,500 shares of Irvine
stock, received this stock as a gift from Mrs. James Irvine, deceased, who
also is the grandmother oL William T. White Ii, and this organization also
votes at all stockholders meetings of the Irvine Company, in accordance with
the instructions received from Mr. White. This organization also receives
donations from the James Irvine Foundation.

The dividend policy of the Irvine Company, as dictated by the James Irvine
Foundation, for the next five years, and which is outlined by Mr. Elerling, In
his "Dividend Recommendations" hereinabove" mentioned, is programmed by
the Irvine Foundation for the purpose of reducing the appraised value of the
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underlying assets of the Irvine Company that the Internal Revenue Service isnow conducting under contract with -the appraisal firm of Marshall & Stevens
The appraisal of approximately One Hundred Million Dollars, which the Irvine
Foundation places on its 4,590,000 shares of Irvine stock is based solely on the
earning and dividend record of the Irvine Company, under the control of theIrvine Foundation, as a going concern, and the James Irvine Foundation Is
therefore projecting the low earning and dividend program of the Irvine Com.
pany for the next five years so that the appraisal of the Internal Revenue
Service will hopefully be no more than the Foundation appraisal..of approxi.t mately One Hundred Million Dollurs. It therefore should be disclosed that the
evaluation of the underlying assets of the Irvine Company, as of June 5,1973,and as appraised by the Assessor of Orange County, California, where the
Irvine Ranch Is located is $490,000,000.00 for the year 1972-1973. The appraisalof the irvine Foundation for the assets of the Irvine Company was only
$180,000,000.00.

The 1974-1975 Operating and Capital Budget of the Irvine Company discloses
that the real estate taxes on the Orange County property of the Irvine Company
are currently $12,J57,800.00. This current real estate tax figure discloses thaton the two percent basis referred to and approved by the Washington, D.C.
Attorneys for the James Irvine Foundation of $490,000,000.00 gives a fairmarket appraised value to tlit Orange County land of the Irvine Company of
approximately $600,000.0)0.00, and based on this-evaluation, the James Irvine
Foundation should be torquired to distribute to Its charitable beneficiaries
41% of 549% of this niiount for the year 1972,_and 4%% of 54% of said.
amount for the years 1973 and 1974,

The Jaines Irvine Foundation is deliberately and fraudulently violating
Section 49J2 of the Tax Reform Act by controlling, through its 'management,
and the majority Directors of the Irvine Conpainy, the amount of net earnings
and dividends which are received and paid by the Irvine Company. Doth tilenet earnings and the dividends of the Irvine Company should be at least four
times the amount which are currently received and paid by this corporation
under the control of the Irvine Foundation which has the capability of requir.
ing the Board of Directors of the Irvine Company to increase its net earnings
and dividends by directing the Foundation controlled Directors of the Irvine
Company to discontinue its investment properties program In constructing office
buildings, multi-family buildings, and industrial buildings which will not pro,
duce any net Income for many years in the future. Furthermore, the cost ofthese investment properties which now amounts to approximately Ine Hundred
Million Dollars is covered by mortgages for the full cost thereof, and the Inter.eat expense on said mortgaged investment properties, as disclosed by the
1074-1075 Irvine Company Budget is currently $8,600,000.00, and will be approx.
imately $10,000,000.00 by the end of 1974.

The Irvine Company, under the control of the James Irvine Foundation, is abureaucratic and monopolistic corporation that refuses to sell any of Its )and
in Orange County, to investors for development by said investors, except in the
Irvine Industrial Complex area, and to a select ,fev friends Iif the Newport,
Commercial Center area, and said Foundation Is determined 'that tue balance
of the Irvine Ranch acreage will solely be developed by the Irvine Company
over the period of the next fifty to one hundred years.

. It Is a blatant fraud for the Directors of the Irvine Foundation not to dietribute to Its charitable beneficiaries, the amount of money. which said are
entitled to receive under section 4042 of the Tax Reform Act when this couldbe easily done through the sale annually of a wfc hundred acres of land Out
of the eighty thousand acres owned by the Irvine Company to outside investors;
and this should have been done in the years 1972-1078 and 1974 and the Inet
proceeds received therefrom should have been paid as dividends and' the share#
of the Irvine Foundation In said dividends should have been distributed to the
charitable beneficiaries of. the Irvine Foundation.

tUnder the l1berling-Irvine Foundation five year earnings and dividend
formula for the fiscal years 1974-1970, Lmth earnings and dividends will befraudulently restricted by the Foundation Directors with their control over tla4
management and Directors of the'Irvine, Company so that the beneficiaries of

_,the Irvine Trust Fund will be defrauded out of millions of dollars. The -an



190

nounced program and formula which is contained in Eberling's "Recommended
Dividends" Memorandum of May 13, 1974, is as follows: -

Net earnngp Dividends pr
per share share

197 7............................................................... $1.28 0.64Total ......... ................................ 10,61300 $5,722,1975-76 .. ...... ."................... ...... .. "..;.... ..... 5
Total ......................................................... 12, 9 0 150

97-7 . ............... .................. . ............. . 1 L9 6,1Tota. .................................. ... 6; 7
To0tl ... .................. ... . 7,502, 000 8, 300

1978-79.. ......... 4......... ........... 30 so W .15
Total..................... ................ 19, 424, 000 9,424,00

The above dividend payments for the fiscal years 1974-1979 are based on the
Eberling-Irvlne Foundation fictitious value of Irvine Company stock at $23.50
per share, which gives a total value to the 8,415,000 shares of Irvine stock out.
standing of $197,420,000.00. On the fictitious evaluation of the Irvine stock held
by the Irvine Foundation as its principal asset, the dividend yield is as
follows: 1974-1075, 2.7% ; 1975-1976, 8.3% ; 1070-1977, 4% ; 1977-1978, 4,4%;
197g-1079, 4.9%.

For the year 1972-1973 the James Irvine Foundation was mandated, by
Section 4942 of the Tax Reform Act, to distribute to its beneficiaries at least
4% percent of its Irvine stock, appraised value, to wit: approximately
One Hundred Million Dollars, and not only 2.52%, as provided in the Eberllng-
Irvine Foundation five year formula. By 1976 the Irvine Foundation, under
s(ection 4942, is required to distribute to its beneficiaries not less than 6% of
the fair market value of its stock which long before this year will have been
officially appraised by the Internal Revenue Service, at a much higher figure
than the One Hundred Million Dollars appraisal of the Irvine Company. On
the basis of the appraisal of the Assessor of Orange County in 1973 of Six
Hundred 'Million Dollars, as hereinabove mentioned, the current amount of
money which the beneficiaries of the Irvine Foundation are entitled to receive
is approximately Fourteen Million Dollars.

Not only does the Eberling-Irvine Foundation Five Year Dividend Program
perpetrate a fraud on the beneficiaries of the Irvine Foundation, but the man.
agement performance, by the Irvine Foundation of the Irvine Company since
N. Loyall Me-Laren, President of the Foundation and Chairman of the Board
of Directors of the Irvine Company personally directed the management opera.
tons of the Irvine Company, discloses not only fraud connected with such
management, but a scandalous aud incompetent breach of the fiduciary duty
of the Directors of the Irvine Foundation to the beneficiaries of the Irvine
Foundation Trust Fund.

For the fiscal year 1900-1967, when Mr. MeLaren selected William R. Mason
as President of the Irvine Company, the total net Income was $8,718,000.00,
and approximately Six and One Half Million Dollars of this amount came from
the liquidation -if capital assets and principally from damages received by the
Irvine Company by the condemnation of its land for the Santa Anan Freeway.
The total dividend paid from this net income was only the sum of $1,589,000.00,.
which amounted to 180 per share, and only 17.6% of the net income. The dlvi.
dens -which went into the Irvine Trust Found for distribution to the Founda.
tion beneficiaries, amounted to slightly over the sum of $800,000.00, which
represented 54% of the total dividend of $1,539,000.00.

There Is attached hereto a Consolidated Statement of Net Income and dlvi.
dends paid during the fiscal years 196-1967 to 1978-1974.

The Eberling-Irvine Foundiation earnings and dividend formula as already
mentioned, grossly restricts the net earnings and dividend payments of the
Irvine Company by the Investment Properties Program, which not only diverts
50% of the net income of the Irvine Company for this program, but also
diverts net income which should go into dividends because of the interest which
is, paid on the money borrowed to cover the 100% cost of the investment
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prolertles operation, cons-islii g of the construction of multi-fandly buldings,
oftt.i bulhtingi , in(lustrial builditgs and recreatiotil facilities buildllgs, iUclh
us marimas. The cost of this itivestwent properties program for the year
1974-107,") is $42'jf72,)0.(X)00 1975-1976. $36,700,)00X; 197-1977, $47,505,(MR.t);
10;7-197s, $(69,781.(XM.),(X(; 197-481979, $31,220,000.00, totol $228,178,0X0.0SI

Intert-st tit 10%, which is less Oian the otrren rate of I ,at least approxi-
mutely $30.(X*00(.0i00., which added to the present interest that is Ibeing plid
on the Investment properties alreadyy consti-wttd of approximately $10,000.-
0()00X). amounts to a totNI interest payment during the next five years of
approNitimately $40,000,000.00, 11and also during this period real etate taxes o ,
the undeveloped land (of te Irvline ('oniany iit Orange ('ounty, as well , s the
investnit-nt prolwrties impiro, ment s, will undoubtedly lh, up to $20,(X)00.00
per annum.

Tim ('ouisolidated Statement of Net Income and dividends panid duriitc the
fi.zeul vears 196(1-1967 to 1973-1974 and the forecasted schedule for the eon-
strumttitn of investment propertit s for the years ending April 30, 1975-1979
a r- attached.

THE IRVINE COMPANY, CONSOLIDATED STATEMENT OF NET INCOME AND DIVIDENDS PAID FOR THE YEARS ENDING
APR. 30, 1967-73

IIn thousands of dollars)

Net income Dividends

Percent of Fet income
Total Per share Total Per share net income reinvested

1966-67 ................ $8,718 $1.02 $1,539 $0.18 17.6 $1,179
1967- 68 ................ L, 989 .35 1,902 .22 63.8 1. 0?7
1968-69 ................ 5,496 .65 2,356 .28 42.8 3.140
1969 70................ 6,486 .77 3,198 .38 49.3 3,288
1970-71 ................ 6,297 .75 3,366 .40 53.4 2,931
1971-72 ................ 7,637 .91 3,871 .46 50.6 3,766
1972-73 ................ 9,102 1.08 4,544 .54 49.9 4,558
1973-74, ............... 9,800 1.16 4,965 .59 51 4,835

I Forecasted May 9, 1974.

MIy attorney, Lyndol I. Young, in talking with Mr. Raymond L. Watson,
the I rvine Foundation controlled l)irector and President of the Irvine Comlpany
recently, Mr. Young stated to Mr. Watson that it was the responsiblllt. not
only of himself, but also Newmian, Lund, Allen, White and Wheeler, as Founda-
tion appointed Directors of the Irvine Company, to com)ly with the 1969 Tax
Reform Act in connection with the payment of dividends by the Irvine Con-
pIny to the charitable Income beneficiaries of tile James Irvine Foundation,
as well as the other stockhol(Iers. Mr. Watson stated that lie did not recognize
any such responsibility, either as a Foundation Director or President of the
Irvine Company, and that he did not agree with Mr. Young that any of the
other Irvine Foundation Directors, to wit: Newman, Lund, Allen and Wheeler,
had any such responsibility, and that his and their only duty was to manage
the Irvine Company il the same manner that it would be operated as a private
enterprise corporation, regardless of the fact that the charitable beneficiaries
of the Irvine Foundation controlled the Irvine Company through their 54%
stock holding in the Irvine Company. Mr. Watson also took the position that It
was not the responsibility and the duty of himself, and the other,-WI'ine
Foundation Directors and officers of the Irvine Company to see to it that maxi-
inumi dividends were paid from the net income operations of the Irvine Coni-
pany. Mr. Watson further stated that at least 50% of the net income of the
Irvine Company, including the liquidation of capital assets, should be diverted
from dividend distribution by using tile same for Investments In the construc-
tion of commercial inulti-family and industry properties, even though such
investments will not yield any net income for many years in the future.



THE IRVINE COMPANY AND SUBSIDIARIES FORECASTED SCHEDULE OF CASH PROVIDED FOR THE YEARS ENDING APRIL 30, 197S-?9

[At March 22. 19741

Estimated
funding dateLong-term brrovwng 1974-75 1975-76

The Irvine Co.
Office building No. 4 - . . . . . . . . ..------------------------------------------- Aug. 30, 1974 2 $1. 500 000 ...................
Promontory Point, phase I ------------------------------------------ ----------- do 27,500.000 -------------------
Block 100 office bu . ......--------------------------.-------------- Dec. 31,1974 1,100 000 ------------------
Campus Valley Center ---------------------------------------------------- do ------- 2. 000, O - -
Parkwood Aparmnts ---------------------- t -------------------------- ------- do 4.350,000 _ .........
Pomot y .....Pint, phase it.--------------------------------------- Feb. 28.1975 9,500,000 ------
D d A W 1 . . . . . . . . . . . ..--------------------------------------------- May 1,1975 ----------------- $3000,000.
Parkview C4~ ..-...........------------------------------------------- June 30,1975 .... ........... 1,750, 000

ano San Jaoquin Apartments, IA ---------------------------------------- Au.. 1, 1975 4, 550 000
Turtle Rock Apartmentst. I--------------------------------------------------- do ........................ 5,600,000
Uv ty Go# CIW -------------------------------------------------- ........ do........--------- _-.-- 1,400.000
Main and Jamboree Center ------------------------------ ---------------- Nov. 1. 1975 ------------- 81.60 000
Block 400 o bu-i --in .. . . . . ..-----------.-------------------------------- do ----------- 3 375,000
Big CaIo t s A - - _ 7-------------------------------------- Feb. 1, 1976 ......... 3 650 000
Fhion I expa.si . . ------------------------------------ May 1, 1976 ...................................
CulvlwMoul. Center ------------- 60 --_----------- ---------------------------
Ford and MacArthur Center ------------------------------------------------------ do ......................................
Jamboreeed Walnut Center - --------------------------------------- d) ...............................
Block 100 office bui -din .. . . . . . . . . . . . ...-------------------------------------- do -----------------------........
Skypark Olice build s ------------------------------------------------------- do ...........................................
Woodbridge Apartment, Cutver South ------------------------------------------ do --------------------------- - ---- _
W oodbridge A rtment, Culver North --------------------------------------- - - .. ... .. .. .. .. ..-------------------------
NewporterAprtmens ------------------------------------------------- do-------------------------------------
W!oodidge Apertments Nf. Lae A ------------------------------------ Aug. 1, 1976--------------------------- _----
WoodbridgeCenter ---------------------------------------------------- Nov. 1, 9176 --------------------- .---------
Turtle Rock Bowl ---. . . . . . ..------------------------------------------------- do ......................................
Industrial C mplex East ------------------------------------------------- do -------- _ --------.................... ....
Parking structure "C". ----------------------------------------------- - -. - do . ..................................
Big Csnyon Apartments, 108 Canyon --------------------------------------- Feb. 1, 1977 ----_--------- ..........
Town Cente Apartments. III ------------------------------------ do.
Irvine Regional Center ------------ ------------------------------ May 1,1977 ................
Newwort va C .----------------------------------------------------- do --------- _----_--------------------

1976-77

$1,300,000
1,000,000
2,250.000

579.000
2,650.000
3.100,000
4,200,000
3,300,000
2. 400. 000
3. 000 000
2,780,000
2,258, 000

638,000
7,800.000
4,500.000
1,250,000

197771 197149

-$27,321,000 -_ -------_ ----
-------- ---- 3,W4 000 .

--------------------------------- ---------------------------------------------------------------------------------------------------------------------- _------- -------- I ----------------------------------------------- ---------------------- --------------- ------------------------------------------------------------------------------- ---------------- -- --- -- -- -
- -- -- - --- - -- - -- -- -- -- -- -- -- -- - -- - -- -- -

-- -- - -- -- -- -- -- -- -- - -- -- - -- - -- -- -- -- -- -- --

-- - -- -- -- -- - -- -- -- --

- -- - --- - -- - -- -- --- - -- -- -- -- -- - - --

- - --- - -- -- -- - --- -- --- - -- -- -- --

- -- - --- -- - - -- -- -- -- -- -- -- -
-- -- - --- -- -- -- - --

-- -- -- I - --- -- - --- - -- - -- -- -- - -- -

-- -- -- - -- - -- -- - --- - -- -

- -- - -- -- -- -- -- -- - - -- -- - --- - -- -

-- -- - -- -- - -I -- -- -- -- -

-- -- - -- - --- - -- - --- - -- -- - -- ---
-- I - - --- - -- -- --

-- - -- - -- -- -- - -- -- --- - - -- -- - -- - --- -

- -- -- -- -- -- - --- - -- - --

. .. .. .. .. .. . .



Block 8O" eft* budis .............. do 4A o Sao Jeu A Apartments,. 11 ..... ;.;:.................................. ... ..... 4.961. 0 -----------------QwM Hil .Ap rm.ents, ....... ,2. 000 .......... .......---- ---------------------------------------------------- do 3 , 4 00--------------0 00--- -.
0 anyo AWA --,05---dimrE- 1 3,5,0 - --------------_do....... ------------------- .........Nov.----197 - .3,0.000 -----

Tu Center 1 ce -----p .................. .................. do . ............ ............. .... 2, 00,000
woodvrst Von ents.e r E- ------------------------- ,,20 w --------=ew 90veApartm gt, do0 ------------------ ------ 5---------- . 5,T urt R =c A p a rtm e n ts, 1 - - -------------- ----- -- --d o . 3-- ---- ---- -- ----- ----0-- ------0 0MO D --- -- ----

............... .......... ........................ ........... .............o..,1#o 1977:------------

Ine Centr AmteesBudia---------- . 0 ------------ 000
-. M M-... e W_, i. gs ......... .........-------- ---.---- --------- ---- do.-------- --------- -------- --------- -.------... am,.. w -------- --------

WIin' r4 dg A plartm ents, II 8 . . . ..a. . . . .. . . .. . . .. . . do . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .W ondb,,d. A pem at, Jef. . . . . . ..f: : : ' :. . . . . . . . . . ... do . . . . . . . . . . . . .. . . . ..o. . . . . . .. . . . . . . . . . ... .
Town Cl er Apartments, .. ........................................... .do ----------- -,000. Ow"WdRadk Apertments. - do 250 000w C ve A partmeis. 8 =-------------------------- =----------............... do 3,..d.0o

Totl_ ........................................................ 950,000 25 185, 000 43,005, 000 65.031,008 2S 22t.00
rinontr buildm Jo 1. S. -A1- -------------------------------------- e 3 2
To"nentr id n IX ---.------------. My .. . -- -----------.- .-.

Future~~~~~~~1 bMdng owe.1 95 a o

Kool/rvine, phase II.... 1- 8 ----....-...................... ...---.......-4--2do------------------------------ 3--9174 - - --- . ........ - - - --- w000
BotCaInyon pharm It--------------------------------------------a 30o7------------------5----------

. .. . .. .. .. .. ....- -. 3 1 , 1 3 9 .. .. .. ..19 7. - .. -------------------------- -- -- -- ---- ---------2 .Ftre----------Ism---------------------------------------------------6No0221,0090 11.52K000 4, 50. 000 4, 7W0,000 5.000,000

Cool itd - --- -- -- --- - ------------------------------------------------------- 4 2 2 .O D1 ,1,000 6, SOO. OW7.505.000 S 00141.0 m.zo o

Exsting comkme at March 22, 1974:
'Irvine Towr No. 4.30 year term at 8.05 percent.

omoary Point Apartmts. 30 y w tarm at 8.375 percmt

NOTES
Loans on ofce building, shopping centers and apartments are forecasted as 30 yo loans at 834- percent.
Loans on Industrial inventory buildings are forecasted an 25 year loans as By- percent.
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Attathwd to this t ttement is a copy of a letter dated March 2., 1974., " id
addressed to each of tihe Directors of the James Irvine Foulidatili, which
supplemllents thik statement with further factual matters that disclIose the
negligent and fraudulent manwuiemeut of the Irvine Trust Fund, by the Direc-
tors of the James Irvine Found t ion and their attorneys.

In order to avoid the chance of repetition with tile many incidents of non-
compliancte which are set forth hi the aiove mentioned letter of Mr. Young
to the dlir(qtors of The James Irvine Foundation, there is only one further
act of non-complinne which will bw mentioned in this statement. There was
birought to the attention of the Committee on Way's and Means at the hearing
on April 10, 1973. several self-dealing practices connected with the Interlocking
direetorship of The James Irvine Foundation and Tile Irvine Company, aind
Mr. Privett, in his testimony, denied the same. However, the following
self-dealing practice is a matter of record and cannot be denied by Mr.
I'rivett. At the annual meeting of The Irvine Conpany in June. 1973,
N. Ioyall felaren, at his request, was not re-elected as a member of the
Board of I)irectors of The Irvine Company. At the directors' meeting. following
the shareholders' meeting, the directors at this meeting elected John V.
Newman, a director of The Irvine Company for several years, to take tile
place of Mr. MeLarei. as Chairman of the Board. Mr. McLaren had ieen
('hairman of the Board of Directors of 1!e Irvine Company since 1960, tind
also was Presideut' and-still is President of The James Irvine Foundation
as well as a director of the Foundation. As Chairman of the Board of Tile
Irvine companyy , Mr. N1cl.aren's sole duty was to preside at the meetings of
the Board and for this perfunctory service he received a salary of from
$2.000.00 to $2.,000.00 per year during his 12 years as chairman n of the Board.
Mr. Newman. who is a vice president and a director of the Foundation, re(,ives
a salary of $20,000.00 ler year for his perfunctory service as Chairman of
the Board of Directors of The Irvine Company. Following the annual meeting
of the shareholders in June, 1973, the Employees' Compensation Benefits Com-
mittee of the Board of directorss of The Irvine Company held a meeting on
August 13. 1973, and, although not a member of thiN Committee. lohn V.
New, Chairman of the Board, Raymond I. Waton, Predi(lent of The Irvine
Company, L. E. Eberling, Vice President of The Irvine Company were present.
At this meeting Mr. Newman requested that the Committee adopt a resolution
which recommended to the Board of Directors of The Irvine Company that
said corporation, commencing June 20, 1973, pay to N. Loyall McLaren. in
consideration of the services heretofore rendered to The Irvine Company
(for which lie received a salary of from $20.000.00 to $25,000.00 per year
during his 12 years of service) the sum of $500.00 per month for the balance
of his life, and if he is survived by his wife, Mary McLaren, to pay her,
commencing on tile date of his death, the sum of $250.00 per month for the
balance of her life. There is no authorized retirement or pension provision of
The Irvine Company to support this self-dealing payment to McLaren and
his wife for the balance of their respective lives, and the same constitutes
a self-dealing transaction which Is sponsored by the directors of the Foundation.

At the meeting of the Board of I)irectorg of The Irvine Company in Septem-
ber, 1973. which was not attended by Mrs. Smith, a resolution was adopted by
the foundation-controlled directors which approved this self-dealing pension.
and payments of $500.00 per month have been made to Mr. McLaren ever
since Tune 20, 1973.

To demonstrate to the members of the Subcommittee on Foundations the
deliberate non-compliance by the Directors of The James Irvine Foundation
with the Tax Reform Act of 1969. the following material constitutes Xerox
copies from the Annual Reports of The James Irvine Foundation for the
years ended March 31, 1971, 1972 and 1973. When these Annual Reports are
compared with the reports of other major foundations for the same period, as
hereinafter set forth, there can be no question but what the directdrs of The
,James Irvine Foundation have shown the same inept and incompetent manage-
ment of the affairs of the Foundation as they have with the managenett of
The Irvine Company.



195

In the eport of The James Irvine Foundation as of March 31, 1972, the
'Yomndttee will note on page 10 thereof the reference to the appraisal by
Morgan Stanley & Company of the 4,590,000 shares of the Irvine stock held
1-y the Foundation, as Trustee, to have a fair market value of $22.50 per
share. which gives the Foundation's holdings a total appraised value of
$103,275,000.00.

PRESIDENTs ME sAs., MAsRC 31, 1971

The past fiscal year, our first full year of operation under the Tax Reform
Act of 1969, was a period of transition in which we examined and made adjust-
ments in our grant program and procedures to ensure full compliance with
the letter and spirit of the new legislation. This press necessarily will con-
tinue for many months. To date the Treasury regulations necessary for inter-
pretation and implementation of many provisions of tie Act have not been
adoJlted. However, on the basis of our past year's experience and the pro-
posed regulations that have 1wen issued by tle Treasury, we are pleased to
reaffirm our belief that the new legislation will permit the effective continuation
'and growth of the programs of this Foundation.

While it would be premature for us to attempt to assess the overall effect of
the Act on the American tradition of private giving to serve public needs, we
are deeply concerned about the immediate impact and long term threat posed
ity tie 4.% tax on the income of private foundations. This tax reduced the
amnount we were able to distribute in the fiscal year just ended by more than
'$100000. The total reduction in 1970 grants by all foundations as a result of
the tax has been estimated at about 35 million dollars. This appears to us to
b e an excessive inroad Into the private resources available to meet the mount-
Ing needs of charitable and educational Institutions the activities of which
are essential to the maintenance and betterment of the quality of American
life. The indicated purpose of the tax is to cover the cost of auditing the
activities of foundations. We are informed this has beien accomplished for
little more than half of the estimated current revenue from the tax. We are
holpful that early Congresisonal consideration will be given to an appropriate
reduction in the rate of this tax to avoid a continuing erosion of private
foundation funds available to supl)rt charitable and educational undertakings.

The past year produced a record number of requests for financial assistance.
The projects proposed by the applications had funding requirements in excess
of 25 million dollars. As apepars on the following pages of this report, the
Foundation allocated all of its income, approximately 2.7 million dollars, to
assist in the accomplishment of a substantial number of these projects. As in
the past, grants were concentrated in three areas of basic public need-higher
education, youth services and medical care. Approximately 94% of the grants
In the past year were devoted to specific projects within these broad areas of
need. They included programs to combat drug use and abuse among the young;
the establishment of new facilities to aid in the prevention of delinquency
among young people in low income areas; support for California's private
colleges and universities in the form of new facilities and student aid; and
ipew medical and health care facilities.
The pressures of growing public needs, inflation and governmental econ-

omies over the past year have placed most charitable and educational organic.
zations under unprecedented strain. We and our colleagues in other foundations
must continue to expand our efforts to relieve these pressures. In addition,
-its the Tax Reform Act is interpreted and implemented by regulations in the
.coining year, we must continue to assess the adequacy of the new law to
preserve the essential role of private philanthropy In American life.

N. LOYALL McLAaEz, President.
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FINANCIAL STATEMINTG

Staement of Asts# and L oiNHt6 as of Mar. 31, 1971
Assets:

Cash, principally savings accounts and time depotits ------ $2, 223, 447. 42
Property, real and personal property net of depreciation

($4 1,238.36) --------------------------------------- 104, 688. 29
Investments:

The Irvine Co. common stock at nominal value, see note. 2. 00
Corporate stocks, bonds and U.S. Government obliga-

tions (at cost, quoted market value $5,733,508.50)... 5, 685, 418. 50
Other assets:

Accrued interest purchased ------------------------- 4, 925. 00
Trust deed notes receivable ---------------------- 2, 079, 339. 77

Total ----------------------------------------- 10, 197, 798. 98

Liabilities:
Deferred gain on installment sales ----------------------- 328, 220. 66
Corpus ----------------------------------------------- 7, 640, 470. 01
Undistributed income:

Allocated as of Mar. 31, 1971 --------------------- 1, 820, 439. 54
Unallocated -------------------------------------- 408, 668. 77

Total ----------------------------------------- 10, 197, 798. 98

NoTE.-The Foundation holds 4 950,000 share of The Irvine Co. common stock
which it received in trust from te late James Irvine. The shares held by the
Foundation represent 54.5 percent of the total shares outstanding. The stock is
not listed or traded and no current market value is available.

Statement of Income and Undistribided Income For the Year Ended Mal.. 31, 1971

Income:
Dividends ------------------------------------------- $1, 992, 099. 26
Interest --------------------------------------------- 4,50, 821. 23
Rental income, net ------------------------------------ 14, 026. 00

Total income ----------------------------------- 2 456, 946. 49

Expense:
Attributable to gross income ---------------------------- 35, 882. 87
For exempt purposes--------------------------------- 106, 357. 84

Total expense -------------------------------------- 142, 240. 71

Net income for the year -------------------------------- 2 314, 705. 78
Charitable contributions -------------------------------- , 711, 342. 51

Excess of income --------------------------------------- 603, 363. 27
Undistributed income, beginning (Adjusted for prior year's

depreciation) --------------------------------------- 1, 625, 745. 04

Undistributed income ending:
Allocated as of Mar. 31, 1971 ------------------------- 1, 820, 439. 54
Unallocated ------------------------------------------ 408, 668. 77

Total-------. ------------------------------- 2,229,10& 31
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PRESIDENT'S MusAoG, MARCs 31, 1972

At the close of the past fiscal year The James Irvine Foundation marked its
85th year of service to "the people of California," in accordance with the
provisions of the charitable trust established by James Irvine. It has been my
privilege to have been associated with this endeavor from the beginning and to
have seen at first hand the development and refinement of the Foundation's
program for the support of charitable and educational institutions throughout
the State, This period has witnessed changes in the status of private founda,
tons which could not have been anticipated a third of a century ago. It is
a fitting tribute to the wisdom and foresight of James irvine that the freedom
of action to meet changes reflected in his indenture of trust has permitted the
Foundation to meet the needs of today and to plan for the needs of tomorrow,

FINANCIAL

In accordance with a provision of the Federal Tax Reform Act of 1969, inde.
pendent appraisers were engaged to determine the fair market value of our
common stock holdings in The Irvine Company. This appraisal reflects a value
of $22,50 per share, or a total of $103,275(J ). As the appraisal was not completed
be-fore the hooks were closed for the fiscal year, the nominal value of $2 Is
Mt, ' reflected in the appended balance sheet with an explanatory footnote.

EDUCATION

Support for private Institutions of higher learning in California has been
the particular interest of the Folndation for some years. During the past year
nearly on/ehal' o our available fmnids have been devoted to this purpose.
Foundation support of educational needs took many forms and included scholar.
ship and grants-in-aid to assist needy young 1aliforuins, and provisions for a
wide range of "t(ols" to aid them in this pursuit.

An endowed ('hair of Regional and Urban Planning was established at the
University of Southern California. This professorship is designed to serve as a
nucleus for an expansion by the University of its academic offerings in this
field of ecology and to encourage long-range planning and preparation for a
better environment.

The continued growth of the School of Law at Stanford University was
assisted by a major commitment to a fund for construction of a new teaching
and research complex. For the first time in history, the Law School will be
housed in its own buildings, designed to provide separate but coordinated units
for study, instruction and administration.

HEALTH

Medical knowledge and technology have undergone expansion and soph.
Isticated development in the past quarter century far in excess of any period In
recorded history. Unfortunately, the delivery of medical and health services has
lagged behind this growth. The gap between ability to serve and availability
of the services is now a prime focus in the field of health care. Economics have
often been a contributing factor in the separation between patients and treat.
ment, Many procedures traditionally performed only as "Inpatient" functions at
hospitals can, and are being transferred to "outpatient" status with resulting
benefits of reduced costs, better utilization of facilities and, particularly in
children, the elimination of trauma associated with overnight separations from
family life. This is the goal of the new Ambulatory Surgical Unit now being
constructed at Hag Memorial Hospital in Newport Beach, California. Funded
by a Foundation grant, it will provide services on an "outpatient" basis
ranging from a child's tonsllectomy to setting an accident victim's broken leg.

This, and other allocations designed to provide for the prevention of illness,
and the diagnosis, care and rehabilitation of the sick, comprised the second
largest area of Foundation grants, - 294 percent of all commitments.
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OTHER PROJE(1S*

Support for services deslgled for youth or the community s 11 Whole itcludd
assistance to projects and programs in the areas of drug alouse, eimotltionil ill.
ness, child care, counselling and the disadvantaged.

All grants approved during the past year are enumerated in this report.
Unfortunately, they represent only a small portion of the total requests and
nploplications for assistance received by the Foundation. GraitiNg agencies in
general find themselves in this unenvial)le position,

BaMed upon Treasury Departnment figures., it appears that in 1971 tle 4 per-
cent tax levied on the investinilt Income of foundations reduced by more than
47 million dollars the funds of private foundations available for charitable
granits. Legislators should take prompt steps to eliminate this hurden on private
philanthropy which, if contliued, may have the unfortunate effect of depriving
charities who are dependent lx)n private support of approximately 500 million
dollars over the next ten years.

N. LoYA. MCL.,UA N, Prctidci t,

FINANCIAL STATEMENTS

Statement of Assets and Liabilities as of Mar. 31, Pig?

('ah, principally savings account! and time deposits ------- $2, 529, 654. 19
Property, real and personal property net of depreciation

($11,423.04) --------------------------------------- 33, 275. 02
In vestments:

The Irvine Co. common stock at nominal value, see
note ------------......------------------------ 2. 00

Corporate stocks, bonds and o.S. governmentt obliga-
tions (at cost, quoted market value $6,663,914.00).. 6, 683, 912. 83

Other assets:
Accrued interest purchased --------------------------- 1, 625. 00
Trust deed notes receivable ------------------------- 93,, 961. 63

Total ----------------------------------------- 10, 187, 430. 67
Liabilities:

Account payal)le to broker ----------------------------- 140. 528. 53
)eferred gain on installment sales ----------------------- 147, 168. 28

Corpus ---------------------------------------------- 7,771,062. 82
Undistributed income:

Allocated as of Mar. 31, 1972 --------------------- 1, 897, 546. 94
Unallocated -------------------------------------- 231,124. 20

Total ----------------------------------------- 10, 187, 430. 67

NOTE.-The Irvine Co. is a closely held corporation with 8,415,000 shares of
stock outstanding of which the Foundation owns 4,590,000 shares or 54.545

c rent. The stock is not listed or traded and consequently has no quoted market
value. In order to comply with certain provisions of the 'ax Reform Act of 1969
the Foundation obtained an independent appraisal of the fair market value of
its Irvine Co. stock. The appraisal, delivered in July 1972, places a fair market
value of $22.50 per shure on the stock giving the Foundation's holdings a total
appraised value of $103,275,000. Following the valuation a proposed amend-
ment to the California Constitution known as the "Coastal Initiative" was
qualified for the November 1972 ballot. If passed, the Coastal Initiative may
have a material adverse effect upon The Irvine Co. and require a revaluation of
the Foundation's stock interest in the company.
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Statement of Income and Undistributed Income for the Year Ended Mar. 31, 197*

Income:
Dividends ............................................ $2, 054, &52. 21
Interest .............................................. 387, 575. 96
Rental income, net ------------------------------------ 2, 739. 71

Total income ........................................ 2, 444, 967. 88

Expense:
Attributable to gross income ---------------------------- 38, 411. 80
For exempt purposes ---------------------------------- 1 07, 774. 66

Total expense -------------------------------------- 146, 186. 46

Net income for the year ----------------------------------- 2, 298, 781. 42
Federal excise tax ---------------------------------------- 108, 442. 53
Charitable contributions ----------------------------------- 2, 290, 776. 16

Excess of charitable contributions ------------------------- (100, 437. 27)
Undistributed income, beginning --------------------------- 2, 229, 108. 31

Undistributed income ending
Allocated as of Afar. 31, 1972 ------------------------- 1, 897, 546. 84
Unallocated ------------------------------------------ 231, 124. 20

Total ----------------------------------------- 2, 128, 671. 04

1'HRFsDENT'S N.USsAGE, MARCuI 31, 1973
In the pist fiscal year, The James Irvine Foundation Intensiftied its efforts to

Increase higher education opportunities and expand medical and health serv-
ices in California. The financial crisis in these fields is, of course, too great for
this Foundation or all private foundations together to meet, but we can make
significant contributions in strategic areas.

In higher education, the past year was marked by new highs in tuition and
related student costs accompanied oy reductions in government supported
scholarship programs and loan funds for students. The Foundation responded
by grants to seven institutions of higher learning in California which will
provide financial assistance to more than 500 deserving students throughout the
State. We also completed the project undertaken in a prior year to establish an
endowed Chair of Urban and Regional Planning at the University of Southern
California and made the final grant in our multi-year commitment toward (-on.
struetion of a new law school building at Stanford University. Other grants for
facilities were inade toward construction of a student activity center at Lfa
Verne College and for new equipment to modernize the language laboratory at
the Monterey Institute For Foreign Studies.

In the medical and health services field, this was a year of unusually wide-
ranging action for us. A grant to an infant intensive care unit In San Jose will
provide life supporting equipment for high risk Infants at birth. Two hospitals
in San Francisco and one in Laguna Hills were given major grants to expand
their radiology departments. Other grants provided new equipment and facilities
for outpatient treatment units in Orange County and San Jose, a renal dialysis
center in Berkeley, auditory training units for children with hearing Impair-
inents In Redwood City and Los Angeles, an Intensive care unit providing
speeiilized respiratory-pulmonary services 1in San Francisco, and a program for
training retarded children in San Frucisco. A construction grant was made to
provide a centralized blood bank which will service all hospitals and medical
centers lit Orange County.

Among other grants to youth programs, we assisted the CEDJ Foundation
of Southern California in the construction of an addition to Its residential
rehabilitation facility at Running Springs. CHDU Is engaged In providing
counseling, guidance and training to teenagers with serious emotional problems
manifested by delinquent behavior and the use of drugs. Remedial academic
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Work and voational training are major aspects of the rehabilitation progrin,
The newly constructed ddition will house both classrooms and a library.

The grants of the past year also reflect our interest and continuing Involve-
went in community service and cultural projects.

All of the grants approved during the year are listed by category in the
suceeding Iges of this report. They, of course, represent only a small percent-
age of the charitable projects and applications for assistance which were
proces&ed and studied by the staff and considered by the directors.

The accompanying financial statements, with explanatory notes, set forth the
position of the Foundation at the close of its fiscal year ended Mrch 31, 1973
and its operating results for the year. It should be noted that a market value
basis has been adopted in accounting for our investment assets. This change
will be of assistance in administering and reporting our Investments in accord.
ance with the requirements of the Tax Reform Act of 1969.

N. LOYALL McLARnii, Prcsidcnt.

FINANCIAL STATEMENTS

Statement of Asset, and Liabilities as of Afar. 31, 1973
Assets :

Cash, principally savings accounts and time deposits ------ $2, 379, 05& 92
Property, personal property(net of depreciation -$16,698.22). 28, 088, 57
investments:

The Irvine Co. stock at market value as determined by
appraisal -------------------------------------- 89, 505, 000. 00

• Listed corporate stocks and bonds, and U.S. Govern-
ment obligations at market value ----------------- 6, 892, 705. 83

Other assets: Trust deed note receivable ------------------ 406, 011. 13

Total --------------------------------------------- 99, 210, 864. 45

Liabilities:
Account payable to broker- -- ----------------------- 155, 592. 90
Deferred gain on installment sale ------------------------ 63, 636. 21
Corpus ----------------------------------------------- 97, 232, 482. 56
Undistributed income:

Allocated a of Mar. 31, 1973 --------------------- 1, 427, 026. 81
Unallocated -------------------------------------- 332, 125. 97

Total ------------------------------------ 99, 210, 864. 45

NOTES

In the fiscal year 1973 the Foundation changed its method of accounting for
investments, other than the Irvine Co. stock, from a cost basis to a market value
basis. In the same fiscal year the Foundation changed its method of accounting
for the Irvine Co. stock from a nominal value basis to a market value basis.
Investments other than the Irvine Co. stock are stated at quoted market values.

The Irvine Co. is a closely held corporation with 8,415,000 shares of stock
outstanding of which the Foundation owns 4,590,000 shares or 54.54 percent.
Since the stock is not listed or traded the market value is based on an independent
appraisal which places a value of $16.50 per share as of Mar. 31, 1973.

The Foundation has changed to the market value basis of accounting for invest.
ments in order to more clearly present assets and liabilities and its annual changes
In corpus*
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tatnent of InonMe and Undiributed Income for the Year Ended Mar. 81, 1973

Income:Dividends ........................................... $2, ,543, 780. 03

Interest ------------------------------------------- 353,715.33

Total income ------------............ ------------- 2, 897, 496. 26

Expense:
For production of income --------- -------------------- 172, 377. 23

For exempt purposes.........................------. 124, 051. 79

Total expense -------------------------------------- 26, 429. 02

Federal excise tax ---------------------------------------- 96, 750. 44

Charitable contribution --------------------------------- 2, 873, 835. 06

excess of charitable contributions -------------------------- (369, 518. 26)

Undistributed income, begint;ing --------------------------- 2. 128, 671. 04

Undistributed income, ending
Allocated as of Nfar. 31, 1973 -------------------------- 1, 427, 026. 81
Unallocated ------------------------------------------ 332, 125. 97

Total --------------------------------------------- 1, 759, 152. 78

CIIAuxs F. KETTERING FOUNDATION: 1972 A ,NUAL REPORT

The Ketterhig Foundation owns assets amounting to approximately $112,702,-

238.00, made up principally of bonds and notes amounting to $11,676,785.00 and

diversii.id corlorate funls amt'iting to approximately $100,105.983.00; tile

remaining assets consist of cash, accounts receivable and deposits and advances.

The asset value of Ti'n Irvine Foundation as of July, 1972. and bsed upon the

appraisal of Morgan Stanley and C(ompany is approximately $113,000,000.00;

the Irvine stock being appraised at $103,250,000.00 and the remaining $7,000,-

000,(X),conituing of ilaseela neons stocks and bonds and account receivable from

a trust deed note. Therefore, the negligent performance of the trustees of The

Irvine Foundation in connection with the management of its trust fund should

be considered in the light of the 1972 Annual Report of the Kettering Founda-

tion and the difference between the two managements very definitely supports

the removal of the Irvine trustees.
Attached hereto are xeroxed copies of the Kettering Foundation Financial

Management under its board 4f trustees, as set forth iII Its 1972 Annual Report,

tie first year when Section 4942 became applicable to l)rivate foundations,
following the two year transition period of 1970-1971. The Directors of the

James Irvine Foundatien were required, by Section 4942, to have organized their

financial portfolio the same as the Charles F. Kettering Foundation, and other

major foundations did in order to comply with the minimum Investment return
requirements of Section 4942.

FINANCIAL MANAOEMENT-DIVFERSFICATION GETS MAJOR EMPHASIS

Fiscal year 1972 was a period of significant change In the endowment manage-
ment of the Foundation.

After a careful study o recent research findings In both the professional and
academic literature, the Foundation has taken steps to diversify its portfolio
and to increase the management of our investments from two to four external
advisory services.

These changes In our financial policy reflect certain recent and still evolving
theories of endowment management for optimum long-term return. They are
expected to put the Foundation in a position to effectively fulfill its corporate
objectives-namely, to undertake research on the most citical societal problems.

The decision to diversify the Foundation's holdings was prompted by a num-
ber of factors. To assure prudent endowment management, we must maintain
an efficient portfolio of securities. Efficiency in this financial context implies
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that Investment policy should seek to attain as attractive a return as possible
at a given prudent level of risk or, in other words, that the total risk involved
in holding investment securities should be kept as low as possible for the
desired total rate of return.

Empirical studies of the investment rate of return on New York Exchange
stocks indicate that, on the average, approximately 75% of long-term returns
front high-grade common stocks have been produced in the form of capital
appreciation and Z5% in dividend yield. For common stock investment, n total
return concept (a concept to which the Foundation has subscriled for several
years) requires that expectedl portfolio return Ie viewed in terms of total
current dividend and interest income plus expected capital gains, rather than
in terms of current income alone. 'ast lwrformance Is, of course, also measured
by total return.

A widely accepted definition of portfolio risk is related to the volatility of
the portfolio's return from quarter to quarter, with the implication that higher
risk portfolios will do worse than a market average, such as the Standard &
Poor's t10 Stock Index, when the stock market return is declining. It is this
exposure to downside risk which may have an important effect on Foundation
planning for program expenditures. Conversely, empirical evidence indicates
that higher riNk, more volatile or aggressive investment portfolios tend to
produce higher returns than a market index in a market wlen the K&P Index
is rising. The consistency of this relationship lbtween the expected total return
on a portfolio of securities and the volatility of the portfolio's return depends,
in part, on the extent of diversification in the portfolio.

A nondiversifled portfolio, one concentrated heavily in the stock of a single
company. Increases the possibility of realizing an investment return substantially
less than the overall return on a broad-based market index. This increased
exposure to risk does not imply that the risk in General Motors stock, or that
of any other single company, is extraordinary, The decreasing risk exposure of
a more diversified portfolio simply stems front the averaging out of unanticipated
changes in the stock value of a greter number of issues in the portfolio. In this
sense, the overall risk or the total variability of the portfolio's return is less
for a well diversified portfolio of high-quality companies than It is for a port-
folio concentrated in large part in one high-quality company.

Following the decision to seek a more diversifled position for the Founda-
tion's portfolio on these groInd&, a large block of General Motors common stock
was sold in October, 1971, and additional holdings were substantially diversi-
fied during tile fourth quarter of calendar 1972. Overall gains in capital appre-
clation, plus income produced in tills period. relative to what would have been
pro luced if diversification had not taken place, have been estimated to be In
excess of 3.8 million dollars.

After the (decision to dlversify the Foundation's holdings, a committee of
Trustees and Officers was appointed to select additional investment management
services for the proceeds of tie sale. After a study by this committee of a
numlbr of Investment management firms, Including interviews and site visits,
two new advisors were selected: Capital Guardian Trust Company of Los
Angeles and Standard & Poor's/InterCapital, Inc. of New York. Certain Founda-
tion assets are now managed by these advisors, and other portions are managed
iy )reviously selected Morgan Guaranty Trust company y of New York and
Winters National Bank & Trust Company of D)ayton.

The Foundation views its endowment restlurces land programmatic needs as a
total system. Investment objective,; and policy, along with the expected return
on portfolio assets. are closely related to our projected objectives and expendli-
tures for Foundation programs. For this reason, the Foundation is engaged in
a continuing effort to improve financial management and long-range planning
of endowment resources and progranunatic expenditures. One result has been
the development of long-range forecasting models which will enable the Founda-
tion to adequately plan for social research programs in the future. The
Foundation is currently projecting extensive increases in program expenditures
over the next five year.
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The owut signifiennt result of these changes In Fotlidation endowment nan.
agtnetit, however, is the effect on our financial ability to address critical
8stietal problems anmd bring ll~oti constructive solutions.

In another action by the Fotindation's Trustees that is closely related to
financial policy, a study was initiated on the question of corporate responsi-
bility and our obligation as an institutional investor. It is exlcted that this
study will forni the basis for a formal policy to be adopted by the Foundatioii
during the coming year.

'The above chart snows the effect of tho
Foundation's diversification program during
fiscal year 1972. '

35-6S---74 - 14
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Tnr Fosn FovNPATION: 1978

A\ IUNFORM ACU Or 1960

The Foundation is subject to the provisions of the Act as it relates to private
foundations. The Act iltoues, among other requirements, an excise tax of
4 ls,rcelt tin net itivestwnent incoine, defined as dividetds, Intertst. and net
realized gains on seeurltes transactions. reduced by related exlwnses. The
Foundation paid ifnsea of $9.4 million for 1172; the ax for fi'eal 1973 Is
estimated at $5.4 million, the dtrease reflecting reduced oet investment income.

The Act also requires private foundations to distribute income (as defined
in the Act) by the end of the year following the year in which earned. The
amounts to be distributed are determined on the basis of either Income or a
percentage (if the market value of assets 1 -11' percent in fiscal 1973 and rising
in) -stogt-s to 0 perceilt by fiscal 1976), whichever Is higher. The Foundation's
actiml distributions for the first three years under the Act substantially exceed
the required anolnts, Is follows:

tin millions

Distributed Required

1971 .... ............. $275 6 $131.2
197? . . . . . ..... 259.9 II 3
1973 (estimated) ........ ............... . 234.3 12S.6

I Distributions ate defined speIfcally under the Tax Reform Act and will therefore differ from cash disbursenents as
reported on p 84.

Tle Ford Foundation %as able to distribute approximately h%, hawed on the
vialut, of its assets of appqroximately (,000,00(XX).W, to Its charitable bI~efi-
ciaries in the years as indicated in the foregoing report for the years. 1971, 1972
and 11173, Ibeause (Iring the transition period of 1970 and 11)71, it had adopted
the total return concept and the divwr.iflcation principle for Its investments
and through the eitploymnent of conpetent noney-inangers and advisors. The
Invei sttment return stldard etahlishimd by the Ford Foundation should be
aEceepted and followed by all private foundations as the 'Trudent Private
Foundation Investment Rule."

There 1,4 no neces:4ty for the adoption of the Sehnecbeli Bill, or any other
aneendinent, to the Tax Reform Act of 199. which reduces the minimum Invest-
went return and lyout requirements of Section 411-12 of the Act at any lower
current ipreentage than 4N'%, or the ultimate percentage in 1976 of 6%, of
the fair market value of the assets of any private foundation,

There does, however, appear to be an amendment, which could be considered
by the Subcommittee on Foundations Involving the liability for any tax penalty
that is assessed by the Internal Revenue Service for violation of any provision
of the Tax Reform Act of 1969, or the regulations connected therewith. Tlse
tax penalties, as specified fi various sections of the Tax Reform Act of 1969,
are in some cases Imposed on the managers of foundations and generally against
the trust fund that belongs to the beneficlaries and should not be resorted to
for the payment of tax penalties, as the beneficiaries are not responsible for
violations of the law or regulations of the Act. It is the established law that
is applicable to charitable trusts, the same as private trusts, that the directors
of a charitable corporation and the trustees of a charitable trust, are indt.
vldually and Jointly and severally liable for the negligence or fraud of a
co-director or co-trustee that Is connected with the management of the trust
fund. Lynch v. John Af. Redfield Foundation, 8 C.A. 3d 393 (California). It
would, therefore, seem appropriate that the adoption of an amendment, which
will impose any tax liability that Is assessed by the Internal Revenue Service
against a private foundation, should be collected from the directors of a chari-
table corporation or the trustee or trustees of a charitable trust.

There are two provisions in the Tax Reform Act of 1969 which place tils
dividend policy responsibility directly on the Irvine Foundation appointed
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Directors of the Irvine Company, to wit: Sections 4942 and 4943 of the Act. In
explaining to the United States Senate the purpose Involved for the enactment
of both Sections 4942 and 4043 the Report of the Finance Committee of said
body to the United States Senate related as follows:

"The legislative intent In enacting Section 442 of the Tax Reform Act of
1969 is to discourage private foundations in making investments in non.
productive or low yielding assets, and to currently increase the flow of funds
to charity."

With reference to Section 4943, said report stated as follows:
"Those who wish to use a Foundation's stock holdings to acquire or retain

business control in some cases are relatively unconcerned about producing
income to be used by the Foundation for charitable purposes. In fact, they may
become so interested in making a success of the business, or in meeting corn-
petition, that most of their attention and interest is devoted to this, with the
result that what is supposed to he their function, that of carrying on charitable,
educational, etc .... activities is neglected. Even when the Foundation attains
a degree of independence from its major donor there is temptation of the
Foundation's managers to divert their interest to the maintenance and improve.
ment of the business and away from their charitable duties. Where the chari-
table ownershlp predominates, the lusliness may be run In a way which unfairly
competes with other businesses whose owners must pay taxes on the income
that they derive fromn the business. To deal with these problems, the Committee
(Finance) has concluded it is desirable to limit the extent to which a business
may be controlled by a private foundation."

The foregoing conversation with Mr. Watson occurred on April 10, 1974,
during a telephone conversation between him and Lyndol L. Young, attorney
for Joan Irvine Smith. Mrs. Smith had sent a telegram from her home In
Middieburg, Virginia, to be deliverey on April 8 to Mr. Watson, a director and
President of The Irvine Company, and the directors of The Irvine Company,
Newman, Allen, Lund, Wheeler and Gaede, requesting the postponement of the
meeting of the Board of Directors on April 9, 1974., The agenda for the
directors' meeting on April 9, 1974 Included the approval of the operating and
capital budget of The Irvine Company for the fiscal year, 1974-1975, that
involved a gross income of more than $100,000,000.00. A copy of this budget
was only received by Mrs. Smith at her home in Middleburg, Virginia, on April
1, 1974, which gave Mrs. Smith a period of approximately seven days to review
the budget with her attorney, Lyndol L, Young. This budget is a matter of
great importance to Mrs. Smith as a 22% stockholder of The Irvine Company.
All of the directors of The Irvine Company, with the exception of herself, had
either participated in the preparation of said budget or had been consulted
with In reference thereto. This budget, which was prepared by The Irvine
Foundation, appointed and controlled management of The Irvine (Company,
projected a dividend for fiscal year, 174-1975, of only $5,806,800.00, when it Ls
necessary in order for The Irvine Foundation to comply with Section 4942 of
the Tax Reform Act of 1969, that a dividend of not less than four times this
projected amount he paid during said fiscal year. Mrs. Smith's request that the
meeting e postponed was preemptorily rejected by the foundation directors of
The Irvine Company, and the regular meeting of the Board of Directors for
May 14, 1974 was cancelled. A telegram sent by Mrs. Smith, copies of which
were sent to each of the above named directors of The Irvine Company, was
received in the office of The Irvine Company on April 8, 1974, and was followed
a few days later with a letter from Mrs. Smith to Mr. Raymond L. Watson,
President of The Irvine Company, which calls for a special meeting of the
shareholders of The Irvine Company to be held on May 13, 1974, in the head
office of The Irvine Company, 550 Newport Center Drive, Newport Beach,
California. A copy of the telegram and a copy of the letter are attached hereto.

The following telegram was sent by Joan Irvine Smith to Messrs. Raymond
Watson, John Newman, Howard Allen, William Lund and Charles Wheeler, as
Directors of The Irvine Company on April 0, 1974, and delivered on April 8,
1974:
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(Telegram )

After the belated receipt last Monday and a preliminary reading of the
voluminous and complex proposed budget for 1974-75 which was prepared by the
other directors without my participation, it is blatantly obvious that the planned
policy committee meeting for May 15 to consider Increasing Irvine Company
dividends is just one more bad faith deliberate stall to enable the James Irvine
Foundation control prestigious puppet directors of the Irvine Company. To wit:
Raymond Watson, John Newman, Howard Allen, William Lund and Charles
Wheeler to continue the flagrant Watergate level mismanagement operation of
the Irvine Company to restrict and minimize dividends for both the charitable
beneficiaries of the James Irvine Foundation and the Irvine Conipany Indi-
vidual minority shareholders.

You are therefore hereby placed on notice that I am calling a special meeting
of the shareholders of the Irvine Company for Monday, May 13, 1974, to
consider among other things 1. the responsibility of the directors of the Irvine
Company to charitable beneficiaries of the James Irvine Foundation to fully
comply with-the charitable pay out provisions of the Tax Reform Act of 1969
because of the status of the Irvine Company as a private foundation controlled
business enterprise, 2. to consider the payment of substantial special dividend
for the years 1973-1974 and the 1975 dividend proposed rate, 3. complete 1974-
75 proposed budget disclosure and discussions and comparisons with budget for
previous years, 4. complete disclosure concerning negative actions of the Irvine
City Council toward the Irvine Company development.

In consideration of the material contained In the agenda for the Board of
Directors meeting on April 9, 1974, and as I am the largest individual stock-
holder owning 22 percent of the stock of the Irvine Company and the only
stockholder who is a director of this corporation will be unable to attend this
meeting, said meeting should be adjourned without transacting any business
until the next regular meeting of the Board of Directors scheduled for May
14, 1974.

JOAN IRVINE SMITh.

APRIL 9, 1974.
Mr. RAYMOND r. WATSON,
President,
The Irvile Co.,
Newport Beach, Calif.

DFAR MR. WATSON: Pursuant to Article II, Section 3 of the Bylaws of The
Irvine Company, a West Virginia corporation, which provides that special
meetings of the shareholders, for any purpose or purposes whatsoever, may be
called at any time by one or more shareholders, owning in the aggregate at
leaqt one-tenth of the number of shares outstanding, the undersigned, Athalie
Irvine Smith, holding more than one-tenth of the total shares outstanding of
The Irvine Company, to wit, 900,000 shares, out of a total issue of 8.415.000
shares, hereby calls a special meeting of the shareholders of The Irvine Com-
pany, to be held on 'May 13, 1974, at 10 o'clock a.m.

You are hereby requested that you, as President of said corporation, and
Charles S. Wheeler, as Secretary of said corporation, give notice of the time
and place of said special meeting of the shareholders of The Irvine Company,
pursuant to this call of the undersigned shareholder, to he held at the principal
office of The Irvine Company, on May 13. 1974 at 10 o'clock a.m., at 550 Newport
('enter Drive, Newport Beach, California.

The above notice should further state that the general nature of the business
of The Irvine Company to be inquired about and transacted at said special
shareholders' meeting will be:

1. To discuss and consider the response lbllity of the individual directors of The
Irvine Company to the charitable beneficiaries of The James Irvine Foundation
to fully comply with the charitable payout provisions of The Tx Reform Act
of 1969, because of the status of The Irvine Company as a private foundation
controlled business enterprise.

2. Complete 1974-75 proposed Budget disclosure and discussion and com-
parison with budgets for previous years.
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3. To discuss and consider and to take such action as advisable concerning
the present dividend policy of The Irvine Company, and particularly to con-
sider and vote on the adoption of a resolution to be made and seconded at said
special shareholders' meeting, which will provide that the regular and special
dividend distribution to the shareholders of The Irvine Company for tile
dividend year, 1973-1974, shall amount to not less than 4%% of the market
value of the 8,415,000 shares of stock outstanding of The Irvine Company,
amounting to $210,375,000.00, based upon the sale by MIacco Corporation In
1968 of 131 shares of the old Irvine Company stocks at $250,000.00 per share,
-which as of the present time due to the stock split of 10,000 shares to one
share would now be $25.00 per share.

1. To discuss and consider any matter that is connected with the management
operation of The Irvine Company and its subsidiary corporations, including
salaries and awards to executives and the standards on which they are based,
diiiinktrItion expeiise, the number and duties of employees and the payrolls,
Including a complete disclosure concerning the capital and the income require.
mnents of The Irvine Company.

5. To discuss and consider any matter that a shareholder may inquire about
concerning The Irvine Company or the majority shareholder, the James Irvine
Foundation, through questions addressed to President Raymond Watson, Chair-
msii of the Board of Directors, John Newman and Vice President-Finance,

--La.tJpg Eberling, Guy Clair, Howard Allen, William Lund, Charles S. Wheeler,
HowardJ. Privett, or any other proxy holder for the James Irvine Foundation.

0. Complete disclosure concerning negative actions of the Irvine City Council
toward The Irvine Company development.

7. Complete discussion and consideration of the lawsuit filed by the Big
Canyon Country Club against The James Irvine Company for damages in tile
sun of $27,000,000.00 and the total expenses and legal-fees already paid and
Incurred and to be paid.

8. To discuss and consider and vote on the adoption of any motions which
are made and seconded at the special shareholders' meeting.

Please send a copy of this letter to all of the shareholders of The Irvine
Company with the Notice of Special Meeting of The Irvine Company to be held
on May 13, 1974 at 10 o'clock a.m.

Sincerely,
ATuIALE IRVINE SMITh.

In the message from President Mason to the stockholders of the Irvine
Company for the year 1970, lie states:

"In today's dynamic business climate diversity and expansion are the keys
to a broad base success. This company has a firm grip on these keys, and our
continuing program Is producing substantial growth (with very little net
income). Successful diversification requires capable personnel, at all levels, in
each area. Irvine is meeting this challenge in building a specialized manage-
mnert team.

Despite the short term situation, management is optimistic about the long
term potential for substantial increases In earnings and after growth. The
basis for these increases is being created in shopping centers, office buildings
and apartment fields.

During the past year (1969-1970) it was possible to continue-the construe-
tion program on funds generated primarily from operations and mortgage
financing on completed projects. During the next fiscal year the company will
enter into a period which will require using its bank lines of credit for con-
struction of Income producing projects which, upon completion, will be refin-
anced from long term mortgage financing.

Irvine enters the new year with existing income-producing properties (but
not net income) which will account for approximately one-half of the fore-
casted gross income for fiscal 1970-1971; the other half of the gross income
will come from residential and industrial activities and new commercial projects
which will he completed during the year. Further, the continuing expansion
program Includes approximately One Hundred Million Dollars of construction
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for future income producing properties which are now under design or
construction."

On January 1, 1970, the Tax Reform Act of 1969 was in full force and effect.
While the James Irvine Foundation had a trusition period for the years
1970-1971 to reorganize its investment portfolio, by selling its Irvine stock and
in reinvesting the proceeds from such sale in diversified securities, or by
adopting a program that would substantially increase the current dividend fund
of the Irvine Company, it'did neither. Obviously under the announced program
of Mr. Mason in his above mentioned message to the stockholders of the Irvine
Company, there was no thought or intention on the part of the Irvine Founda-
tion Directors of the Irvine Company to make any effort to comply with Section
4942 of the Tax Reform Act, and to fraudulently evade the law.

Mr. Mason's report to the stockholders of the Irvine Company, for the fiscal
year 1970-1971 discloses the continuing anti-dividend and expansion and
diversification and investment plan disclosed by Mr. Mason in 1967. In this
report Mr. Mason states:

"All operations have been formulated to provide balances between income
growth and after growth. The major source of inCome growth is sales of lots
for single family homes, and the fee sale of industrial sites. New assets are
created by construction of apartments, shopping centers, office buildings and the
lensing, of various commercial and industrial sites. The value of existing assets
both land and buildings-is influenced favorably by the planning and construe.
tiou of new developments.

The change in organization is further evidence of the changing character of
this company. In the past ten years the company has gone through the tran-
sition of a lnd-owner-agricultural to a successful real estate developer, while
continuing its operations in agriculture. The amount of development activities
this company undertakes increases each year. The quality of real estate hold.
Ings, to wit: shopping centers, office buildings, apartment buildings, inarinas,
ground leases increases each year."

Mr. Mason did not submit a message to the slhnreholders-a-t- their Annual
Meeting in June 1972, but in lthe Annual Report for 1973 there is a letter from
Mr. Mason to the stockholders of the Irvine Company. This letter contains the
following paragraph:

"The company made a net investment of $20,302,88.00 in property additions
during 1972-1973 (commencing in 1972 The James Irvine Foundation. as a
tax exempt organization, was under the Congressional mandate contained in
the Tax Reform Act of 1909 to fully comply with the minimum investment
return pay-out requirements to the charitable beneficiaries). A majority of
these expenditures were In income producing investment properties. These prop.
ties, office buildings, shopping centers, apartments, industrial inventory build.
ings, etc.... will add to the company's long term earning producing capacity.
Long term debt amounted to $61,194,558.00. This debt is secured by income.
producing properties which are producing annual cash flows in excess of the
debt service. Tn addition, the company has mortgage loan commitments totaling
Thirty Nine Million Dollars to be funded as various projects are completed.
Management believes that with the funding of the above mentioned loan
commitment. and the company's bank lines of credit, totaling Thirty Million
Dollars, the company has adequate sources of funds to increase further growth."

The above mentioned sum of $20,302,883.00 which went into property invest-
ments during the year 1972-1978. was diverted from the dividend fund which
otherwise should have gone to the charitable beneficiaries of the James Irvine
Foundation, and the minority stockholders. Mr. Mason died in July 1978.

While the investment properties program, which wag instituted by Mr. Mason
when he became President of the Irvine Company in 1968, and thereafter until
his death in 1978 proceeded under the orders and directions of Mr. McLaren as
President of the .Tmes Irvine Foundation, and Chairman of the Board of
Directors of the Irvine Company, this program, not only violated the intent of
the Congress as expressed in Section 4942 of the Tax Reform Act of 1969. but
it was deliberately carried out in defiance of the mandate contained in
Section 4942.

The real estate taxes and the interest that was paid on the mortgage that
covered each and every investment properties project that was constructed,
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such as multi-family apartments, shopping centers, office buildings, nd indus-
trial buildings substantially reduced the net income which otherwise should
have been distributed as dividends.

On July 1, 196, when Mr. Mason became the President of the Irvine Com-
pany, real estate taxes were $2,763,649.00, and interest expense was $125,710.00.

In 1967 real estate taxes have been increased to $3,481,742.00.
In 1968 real estate taxes had increased to $5,875,000.00, nd interest had

increased to $726,035.00.
In 1969 real estate taxes had increased to $5,754,458.00. and interest nd

Increased to $1,804,172.00, and the long term debt during the period 1967-1969
had increased from $3,231,055.00 to $22,320,616.00.

In 1970 real estate taxes had increased to $5,949,699.00, and interest had
increased to $1,880,064.00, and the long term debt had increased to $29,211,609.00.

In the year 1971 real estate taxes had increased to $5,790,824.00, and interest
Expense had Increased to $2,371,420.00, and the long term debt had increased to
$43,100,159.00.

In 1972 the real estate taxes had increased to $6,128,637.00, and interest had
Increased to $3,695,644.00. The long term debt had increased to $56,551,400.00.

In the year 1973 real estate taxes had increased to $8,309,583.00, and interest
had increased to $4,550,600.00 and long term debt had increased to $62,803,116.00.

The budget for 1974-1975 discloses that during this fiscal year real estate
taxes on The Orange County eighty three thousand acres owned by the Irvine
Company will be $12,157,800.00, and that interest will amount to $8,6W,000,000,
and that the long term indebtedness of tlhe Irvine Company will be increased to
approximately Seventy Five Million Dollars.

The 1974-1975 operating budget for the Irvine Company discloses that during
this fiscal year the IrvIne Company will show a loss of $3,334,800.00 from the
investments the company has made in shopping centers, office buildings, multi-
family buildings and industrial buildings. The Irvine Foundation management
of the Irvine Company attempts to Justify these losses by stating that their
investment property program, through equity funding with dividend money,
will begin to show some profit in the next ten to twenty years.

Section 4942 of the Tax Reform Act of 1969 prohibits the use by The Irvine
Foundation Management of The Irvine Company of after-tax net income from
the sale of the capital assets of The Irvine Company for the investment prop-
erties program involving long term periods before any net income is available
for dividend purposes as this investment use of net Income in non-productive or
in low yield assets precludes the current increase of the flow of funds to the
charitable beneficiaries of The Irvine Foundation. The basic objective for the
enactment of Section 4942 of the Tax Reform Act of 1969 Is to require private
foundations to dispose of their unproductive assets and low yield stocks so that
charity will currently receive the minimum investment return income that calls
for a percentage distribution to charity of 4%% to 60% by 1976 of the value
of the assets held by private foundations. The program of The Irvine Founda-
tion directors of The Irvine Compny to divert this after-tax net income for
investment purposes in non-productive or low yield assets Is a violation of
Section 4942 of the Tax Reform Act of 1969 and never should have been
continued subsequent to December 80, 1969, when the Act became effective.

It would appear, from Mr. Mason's statement, that this so-called Investment
fund of $20,302,883.00 came from net income earnings for the fiscal year 1972-
1978, and that the use of said money as indicated by Mr. Mason, came from
dividend money which should have been distributed to the charitable bene-
ficiaries and the minority stockholders of the Irvine Company. Mr. Nberling
should also disclose to the shareholders at said meeting the total amount of
money which has been diverted from net income and used for investment prop-
erty purposes, during the period from July 1, 1988 to the present time,

At the meeting of the Board of Directors in September 1973, the Irvine
Foundation Directors passed a resolution that provided for the payment of a
pension to N. L. McLaren, retired Chairman of the Board of Directors of the
Irvine Company and President of the James Irvine Foundation since the death
of Myford Irvine in January, 1959.

Another resolution was adopted at the same time to pay the widow of William
Xt. Mason the sum of $51,000.00. The resolution for McLaren's pension granted
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him the sum of $0.00 per month during his lifetime, and upon his death the
sum of $250.00 per month during the lifetime of Mrs. McLaren.

The other resolution for Mr. Mason's widow authorized a straight cash pay-
ment of $51,000.00 to'her which the resolution stated is one-half of the annual
salary that Mr. Mason was receiving at tie time of his death. Mr. Watson
should disclose to the shareholders, at said Special Meeting on May 18, 1974, the
authority that is vested in the Board of Directors of the Irvine Company to
authorize and direct any officer of the Irvine Company to pay either the pension
of $500.00 per month to Mr. McLaren or the sum of $250.00 per month to his
widow, or the payment of $51,000.00 to the widow of Mr. Mason.

At the time of Mason's death he was receiving substantial bonuses or awards
$39,000.00, in addition to his salary of $102,000.00 per year, and lie also had a
vested interest in the Executive Award Plan for an unknown mount, which
would be payable to his widow.

So far as McLaren is concerned the Executive Incentive Award Plan ex-
pressly provided that McLaren was excluded, as Chairman of the Board of
Directors, from participating in the Plan. Neither did the Irvine Company
have a Retirement Plan for executives of said corporation. The only duties
*McLaren performed as Chairman of the Board of Directors, was to preside at
meetings of the Board and during the period of thirteen years that he was

Chairman of the Board of Directors of the Irvine Company, he received
aplroximately the sum of $300,000.00 for his nominal service and expenses to
come from San Francisco to Los Angeles for the purpose of presiding over not
more than nine or ten meetings per year of the Board of Directors of the
Irvine Company during said period of thirteen years.

Vpon the death of James Irvine, in 1947, which occurred under mysterious
circumstances, when he allegedly was discovered floating in the river on the
Irvine Ranch in Montana by two individuals who had gone to Montana with
hihn, his son, Myford Irvine was elected President of the Irvine Company. At
Tils time Myford Irvine was vice President and Director of the Irvine Company
:and President of the James Irvine Foundation. During the lifetime of Myford
Irvine the Irvine Foundation did not attempt to interfere with the manage-
ment of the Irvine Company, but upon the death of Myford Irvine, in January
1959. through alleged suicide, the Foundation President, Mr. McLaren, who
succeeded to this office upon the death of Myford Irvine, and the Foundation
Vice President, Mr. McFadden, moved in lock, stock and barrel and took over
the management control of the Irvine Company.

McFadden was elected as President, but as he had planned a trip to Europe,
McLnren was elected as Acting President during McFadden's absence. After
the return of McFadden from his trip to- Europe, McLaren was elected as Vice
President and Director of the Irvine Company, and soon thereafter he became
Chairman of the Board of Directors of the Irvine Company. In 1900 the Irvine
Foundation selected as President of the Irvine Company, Charles S. Thomas,
whose only qualification for this appointment was that he was a personal friend
of MeLaren. Thomag served as President from 1960 to June 30, 1966, and
received a salary of $60.000 per year. Upon his retirement as President on
June 30, 1900, Thomas was retained as a no time, no duty consultant for a
period of seven years, and at a salary of $30,000.00 per year. This give away
payment of $210,000.00 to Mr. Thomas is a typical example of the Irvine
Foundation management of the Irvine Company, which has deprived the chari-
table beneficiaries of the Irvine Foundation from receiving the distribution of
quitantial dividends from the Irvine stock held by the Irvine Foundation, as
Trustee.

On July 1, 100 William 1. Mason was elected as President of the Irvine
Company to succeed Mr. Thomas. In Mr. Mason's First Report to the Stock-
holderq of the Irvine Company, at the Annual Meeting of the Stockholders in
June 1967, he states:

"From 190 to the present The Irvine Company has undergone a dynamic
transition from a mainly agricultural operation to an array of widely diversified
activities. The business has become more and more complex as the activities
are producing movie volume and scope.

"One of our key public relations and advertising slogans, 'the six part world
of the Irvine Ranch,' as indicated by the advertisement, reproduceil on this
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page. The six part world exemplifies our corporate activities in tile residential,
commercial, industrial, agricultural, and cultural fields. It reaffirms our policy
of giving concurrent attention to those basic elements which will enable us to
offer the finest planned and best balanced communities in the nation."

Nothing is stated in Mr. Mason's Report, or In any subsequent report to the
stockholders of the Irvine Company, up to and including his final report in
-Jne, 1973. a short time before his death, that gives any tndfcation of any
kind that the major business of the Irvine Company, under the control of the
James Irvine Foundation, as a tax exempt organization was and is to produce
the maximum amount of current dividends to be distributed to the charitable
income beneficiaries of the Irvine Foundation.

After the adoption of the Tax Reform Act of 1969, when the Irvine Founda-
tion received a mandate from the Congress that it had to change the manage-
ment policy of the Irvine Company In order to comply with the minimuma
Investment return requirements of Section 4942 of the Act by currently
increasing tile flow of dividends to said charitable beneficiaries, nothing what-
ever took place with reference to changing the policy of the Irvine Foundatiol
management of the Irvine Company which Indicated any attempt to comply
with Section 4942.

When Mr. Mason died In July 1973 the Foundation Directors of the Irvine
Company elected Raymond L. Watson to succeed Mr. Mason as President.
Mr. Watson at this time was Executive Vice President of the Irvine Company,
and In charge of the Planning Department. Mr. Watson, like Mr. Mason, had
never had any experience with financial matters or corporate affairs. Prior to
joining tile Irvine Compny In 1960, his entire experience had been that of an
architect who worked in the office of an architectural firm in San Francisco.
To demonstrate Mr. Watson's lack of experience, to understand the economic
problems which confront the Irvine Company under the control of the Irvine
Foundation, with reference to producing substantial net Income with which to
pay the dividends required bh Section 4942 of tile Tax Reform Act, iA tile sched.
ule contained In the 1974-1975 Operating and Capital Budget for the Irvine
Company, which discloses that although Mr. Mason increased the number of
employees of the Irvine Company from three hundred, when he became Presi-
dent on July 1, 1966, to iine hundred nineteen at the time of his death in
July 1973, Mr. Watson has increased the number of employees, commencing
with the new fiscal year 1974 to one thousand one hundred four employees.

Realizing the opportunity by management to take advantage of the cash flow
program inaugurated by Mr. Mason, and now being carried on by Mr. Watson,
to receive higher salaries and bonuses, the Foundation controlled Board of
Directors of the Irvine Company, in 1970, adopted the Executive Incentive
Award Plan. The objective of this Plan is solely to increase the salaries and
bonuses of the executives of the Irvine Company, and, of course, it does not
Include any bonuses or increased dividends to the charitable beneficiaries of
tie Irvine Foundation. The stated objective of the Plan is as follows:

"Tile primary objective of the present study was to recommend to the
Employees Compensation and Benefits Committee an effective incentive award
which would meet the stated objectives of rewarding exceptional performance
with exceptional compensation. The primary objectives of the studies were those
which relate to executive compensation.

To attract and retain the high caliber executive and managerial talent needed
to improve the company profitably in an increasingly competitive market for
experienced executives. To secure a joint interest between management and. the
otwmership in the optimum long term profitability and performance of the
Irvine Company.

To assist executives in building personal estates and providing security for
their families.

To help exeutires reduce some of the effect of high personal tax rates ulpon
their compensation,

The proposed Plan, which later was adopted, further states:
"Nonetheless, the basis for the present atrard plan and intentions of the com-

mittee are in aprment that top management should have a sense of sharing
in company growth over the long term, and should be able to participate in
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lhte growth. Consequently the design of the award plan should continue to
emphasize the joint interest of both parties as much as possible."

As part of the Executive Incentive Award Plan the President of the Irvine
Company, in addition to his salary of approximately $100,000.00 receives an
annual bonus of anywhere from thirty percent to sixty percent of his annual
salary, and the Senior Vice President of the Land Development Division, in
addition to his salary of approximately $75,000.00 per year, receives from
twenty-five percent to fifty percent of his annual salary, and all of the other
Vice Presidents, in addition to their very substantial salaries, receive all the
way from ten percent to forty percent of their annual salaries.

Actually what has happened under the Irvine Foundation management of the
Irvine Company, is that through the diversification and investment property
program and the substantial cash flow that is received from the operation of
this program, and the large sums of money that are paid to the executives of
the Irvine Company for their salaries and bonuses and awards, another tran-
sition has occurred that has substituted the executives of the Irvine Company,
N. L. McLaren. President of the James Irvine Foundation, James V. Newman,
Director and Vice President of the Irvine Foundation and Director and Salary
Chairman of the Board of Directors of the Irvine Company, Chrles S. Thomas,
retired President of the Irvine Company, James H. Metzgar, Vice President
and Director of the Irvine Foundation and Broker for the insurance of the
Irvine Company, Mrs. Kathryn L. Wheeler, Director of theIrvine Foundation,
and whose husbnmd, Charles S. Wheeler is Secretary of the Irvine Company,
at a salary of $2.5,000.00 per year, the members of the McCutchen law firm,
attorneys for the James Irvine Foundation, and the Irvine Foundation Directors
and the Foundation Directors of the Irvine Company, and the excessive
employee payroll recipients of the Irvine Company-as tlhe real charitable
beneficiaries of the James Irvine Foundation.

This unauthorized scuttling of the "People of California" as the beneficiaries
of the James Irvine Foundation completely disregards and violates the
Indenture of Trust executed by James Irvine, as Trustor, and the James Irvine
Foundation, as Trustee, and the charitable motives of James Irvine, ms
described in said governing instrument and the Articles of Incorporation of
the James Irvine Foundation and the Tax Reform Act of 1969, and jeopardizes
the tax exemption of the Irvine Foundation as a charitable tax-exempt
organization.

JOAN IRVINE SMrn,
By LYNDOL L. YOUNo, Counsel.

Los ANOiRBES, CArIW., March M2, 1974.
EXDWARD W. CARTER, MORRIS M. DOYLE, JOHN S. FLUOR, ROBERT H. GERDES, A. J.

.MCFADDEN, N. LOYALL MICLAREN, JAMES H. MrzoAR, JOHN A. MuRwY, JR.,
JonN V. NEWMArc, RUDOLPH A. PErrRSON, MRS. KATHRiYN L. WHEELER,
Directors of The James irvine Foundation and Trustees of the Foundation's
Trust Fund

DEAR Sias AND MADAU: On January 18, 1978, I sent to each of the directors
of The James Irvine Foundation, including yourself, certain legal demands on
behalf of Mrs. Joan Irvine Smith and stated to you that, unless you indicated
by a reply to said letter, through your attorneys, an action would be filed by
Mrs. Joan Irvine Smith on behalf of and for the benefit of the beneficiaries of
the Trust Fund of The James Irvine Foundation, to remove each of you, as a
Director, of The James Irvine Foundation and to surcharge each of you, as
such director, with damages amounting to substantial sums of money and based
upon your fraud and gross negligence in the management of the Trust Fund
of The James Irvine Foundation,

The letter above mentioned particularly demanded that you cause the Founda-
tion's attorneys to dismiss the fraudulent action that was instituted against
the Attorney General of California on December 81, 1971; to immediately
cause a Registration Statement to be prepared and filed by The Irvine Com-
pany with the Securities and Exchange Commission covering a proposed
secondary public offering of the 4,590,000 shares of the Irvine stock held by
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the Foundation, as Trustee, at the price of your own appraisal of not less than
$22.50 per share.

I never received a reply to this letter, and I understand that your failure
to reply was based upon your assumption that the only party that could
institute an action for your removal and to surcharge you for your fraud and
gross negligence in the management of the Trust Fund of The James Irvine
Foundation Is the Attorney General of California and further that you had
been assured that he would not file such an action. It is quite true that the
directors of the Foundation are possessed of considerable Republican party
political clout as well known "elite Republicans" who make substantial con-
tributions to campaigns of Republican politicians, who seek elections to State
offices, like Mr. Younger.

You are now advised that I have received a letter from Attorney General
Younger that, should such an action be filed by Mrs, Smith, his office will not
oppose either the filing of such an action by her or the prosecution of the
same by Mrs. Smith on belhnlf of and for the benefit of tile charitable bene-
flciaries of the Trust Fund of Tie James Irvine Foundation. Mr. Younger, as
the Attorney General of California, under the law will be named as a party
defendant in such action, and I seriously doubt that he will refuse to cooperate
with Mrs. Smith, who will appear only as the nominal party In this proposed
action, for this is the only course that I am sure he would take, as the Attorney
General of California. who is required by law to preserve, protect and enforce
the rights of the beneficiaries of charitable trusts.

I am enclosing herewith a summary of the testimony of your attorney and
representative, Mr. Howard J. Privett, which took place at hearings before
Congressional Committees in Washington on April 6 and 10, 1973. You will note
from Mr. Privett's testimony that lie assured both of said Congressional Coin-
mittees that, just as soon as judgment was entered in your pending case against
the Attorney General, the directors of the Foundation would immediately cause
all necessary steps to be taken with reference to the accomplishment of a
secondary public offering of the 4,590,000 shares of Irvine stock held by the
Foundation, as Trustees. Although there has been some discussion with your
director, Mr. John V. Newman, and Mrs. Smith and me concerning the filing
of a Registration Statement with the Securities and Fxchange Commission,
nothing has been done in connection therewith since the entry of judgment in
said case on December 31, 1973. The latest conversation with Mr. Newman took
place on March 12, 1974, following the meeting of the Board of Directors of
The Irvine Company, when Mrs. Smith stated to Mr. Newman that she approved
of the payment by The Irvine Company of the expenses connected with the
preparation of this Registration Statement, which I understand is estimated
to be approximately $250,000.00.

Long before the entry of the judgment, above mentioned, the Foundation
was required as to its tax years, 1972-1973, and 1973-1974, to comply with the
minhnuin investment return and the charitable distribution requirements
provided by Section 4942 of the Tax Reform Act of 1969. On August 24, 1971,
the California Legislature added Section 2271 to the Civil Code of California,
and this statute expressly amended the indentures of trust, or other governing
instruments of private foundations in California, to comply with the require.
ments of the Tax Reform Act of 1969. This statute was adopted as urgency
legislation and, therefore, was operative and effective on August 24, 1971. Not-
withstanding the adoption of this legislation and the automatic amendment of
the Trust Indenture of The James Irvine Foundation, pursuant thereto, your
attorneys filed the fraudulently motivated action against the Attorney General
on December 30, 1971, solely for the purpose of fraudulently evading Section
4942 of the Tax Reform Act of 1969, and, by this action, you have attempted to
defraud the beneficiaries of the Foundation Trust Fund from receiving the full
distribution, which they were entitled to receive during both the Foindation's
tax year, hereinabove mentioned.

4ch director of TIhe James Irvine Foundation Is, therefore, subject to being
surcharged for the amount of money which should have been distributed to Its
charitable beneficiaries during both of said tax years.

Had the directors of the Foundation complied with the requirements of
Section 4942 of the Tax Reform Act during the transition period of 1970 and



214

1971, and sold their Irvine stock and reorganized the Foundation's financial
portfolio investment, as did practically every other major foundation in the
United States, your Foundation would have been able to distribute to its
charitable beneficiaries not less than $10,000,000.00 during each of said taxable
years. There is no question but that the stock of The Irvine Company could
have been sold in the public market, by the Foundation during 1971 and 1972,
for not less than $103,000,000.00 and, if this had been done. the proceeds of such
sale could have been reinvested in a portfolio of diversified stocks and bonds
which would have produced, according to the experience of the Ford Foundation
and other similar foundations, a gross income of not less than 15% of
$100,000,000.00, provided that the foundation directors employed competent,
financial advisors as all other major foundations, according to their annual
reports, did during the transition period of 1970 and 1971.

Mrs. Joan Irvine Smith and her mother, Mrs. Athalie R. Clarke. have called
a special meeting of the shareholders of The Irvine Company for April 8, 1974,
at the hour of 1:00 o'clock p.m. at the principal office of The Irvine Company,
to wit, 550 Newport Center Drive, Newport Beach, California. One of the
matters to be discussed and transacted at this meeting will be the adoption of
a motion to be made and seconded that the shareholders of The Irvine Company
authorize and direct the Board of Directors of The Irvine Company at their
regular meeting to be held on June 11, 1974, to declare a special dividend of
4.%c%,. based on the price paid by The Irvine Company to the Macco Corpora-
tion in 1968 for thle purchase of 13 / shares of Irvine stock at $250,000.00 per

share. At the present time, the price reflected by this sale would be $25.00 per
share because of the stock split In 1970 of 10,000 shares for one share, which
gives the total value of $210,375,000.00 to all of the issued and outstanding
stock of The Irvine Company. The share of this special dividend, which will
he received by the Foundation should enable it to make a "good faith" gesture
by the Foundation to comply with its pay-out requirements to the beneficiaries
of the Foundation Trust Fund for both tax years, 1972-1973 and 1973-1974. The
beneficiaries of the Trust Fund are entitled to receive their share of this special
dividenl, and it would be gross negligence and a breach of trust by each
foundation director, should the proxy representative of the Foundation vote
against the adoption of this proposed resolution and payment of said special
dividend, and the directors will be individually subject to surcharge for their
negligence if said proxy representative does not vote favorable on said pro-
posed -resolution.

This proposed special dividend can be paid very easily from retained earnings,
which according to the consolidated statement of income and retained earnings
of The Irvine Company for the year ended April 30, 1973, amounted to the sum
of $44.868,427.00. This large sum of money principally consists of the accum-
ulation of the profits received by The Irvine Company from the liquidation of
capital assets.

You, as a director of the Foundation, are, or should be, aware that all regular
and special dividends that have been paid by The Irvine Company to its share-
holders have principally come from the profits derived from the liquidation of
capital assets, and very little, if any, of the money represented by said dividends
has come from net income resulting froin management operations.

FISCAL YEAR ENDED MAR01? 31, 1973

Gross Income: Land development operations $4,615,746.00. Agricultural opera-
tions $3,685,241.00. Land development sales $7,882,013.00. Total $16,183,000.00.
Net income $8.718.563.00, but $5,140,591.00 thereof received from the liquidation
of capital assets leaving net income from operations of $3,577,972.00. Dividend
$t.218,375.00. This dividend should have been at least 50% of net income of
$8,718,563.00, or $4,359,281.00, and the charitable beneficiaries of the Foundation
should have received 54.5% of this dividend sum, or approximately $2,000,000.00,
but only received $600,000.00.

The distinction which Mrs. Smith has made In criticizing the management of
The Irvine Company that has been selected by The Irvine Foundation with
reference to operating net income and profits received from the liquidation of
capital assets was confirmed by your attorney, Mr. Privett, when he appeared
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before the Committee on Ways and Means on February 21, 19069, and gave tile
following testimony during his examination by Mr. Corman, a member of the
Committee:

"Mr. COR.%A.Nv. I had some misunderstanding of what the profit was for the
Irvine Company (for the fiscal year, 1967-1908). At one point I understood
that it was $11/4 million blit maybe that was the part that went to tie founda-
tion (the amount of the dividend, as above stated, was $1,218,375.00). I am
talking about the most recent year for which you have figures.

"Mr. I'JIVIETT, I said that our dividend was $11/ million. I have before )ne
the exact figure. In the last year, 1967-1968 fiscal year, we received a dividend
of $2.225.00 per share, or $1,021,075.00 for the year. The dividend rate is
currently $2,353.00 per share which would increase that to the figure indicated.

"Mr. CORM AN. Did I understand that in that same year that the profit for
the company after taxes was $8,000,000.00?

"Mr. PRIVET?. Not if I say operating profit after taxes.
"Mr. CO.NIA,%. That is what we got as the difference from the $13,000,000.00

figure.
"Mr. PRIVJETT. The total income, which includes return from sale of capital

assets as well as operating income, was $13,000,000.00. After taxes the total
ineomne, including tie capital transactions, was $8,718,000,00. Now, of that $0.4
million of this $8.7 million was from the disposal of capital assets. Principally,
that was the 8afn Diego Freeway condemnation and the Corona del Mar Freeway
condemnation. There are condemnations of land and the money is paid in. It is
ineolnw, but it is a r,-furn on a capital asset which is not operating income.
That is, it is not the profit or the return from operations."

FISCAL YEAR ENDED MARCHi 31, 1968

Gros% Income: Land development operations $9,406,748.00. Agricuilaural oper.
atious 4.180,A56.00. Total $13,587,604.00. Net income $2,988,843.00, but $2,549,.
107.00 thereof received from the liquidation of corporate assets, leaving Imet
income from operations $439,670.00. Dividend $1,539,000,00.

FISCAL YEAR ENDED MARCH 31, 19119

Gross Income: Land development operations $20,857,474.00. Agricultural oper-
ations $4,7W8500.00. Total $25.645,974.00. Net Income $5,490,251.00, but $2,348,-

457.00 thereof received from the liquidation of capital assets, leaving net income
from operations $3,147,794.00. Dividend $2,420,550.00.

FISCAL YEAR ENDED MARCH 31, 1970

Gross income: Land development operations $24,925,385.00. Agricultural oper-
ations $3,88.289.00. Total $28.810,674.00. Net income $6,485,677.00, but $4,785,.
892.00 received from the liquidation of capital assets, leaving net income from
operations $1,099,785.00. Dividend $2,608,650.00.

FISCAL YEAR ENDED MARCH 31, 1971

Gross Income: Land development operations $23,433,374.00. Agricultural oper-
ations $5,104,363.00. Total $28,537,787.00. Net income $6,297,307.00, but $6,240,-
657.00 received from the liquidation of capital assets, leaving net income from
operations of $56,710.00. Dividend $3,450,150.00.

FISCAL YEAR ENDED MARCH 31, 1972

Gross Income: Land development operations $32,738,748.00. Agricultural oper.
nations $7,827,116.00. Total $40,565,864.00. Net income $7,637,510.00, but $5,522,.
393.00 thereof received from the liquidation of capital assets, leaving net income
from operations of $2,115,107.00. Dividend $3,534,300.00.

FISCAL YEAR ENDED MARCH 31, 19 73

Gross Income: Land development operations $39,403,746.00. Agricultural oper.
nations $8,378,803.00. Total $47,777,549.00. Net Income $9,102,115.00, but $8,004,-
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796.00 thereof received from the liquidation of capital assets, leaving net income
from operations of $1,107,319.00. Dividend $4,375,800.00.

While the proposed special dividend Is based upon the Macco sale of Irvine
stock to The Irvine Company at $250,000.00 per share, this basis should not be
understood to represent the fair market value of the underlying assets of The
Irvine Company, as the same will be eventually determined by the Internal
Revenue Service, which at the present time is making an appraisal through the
firm of Marshal and Stevens under contract to the Internal Revenue Service.
During the hearing before the Patnai Committee on April 6, 1973, Mr. Privett
stated to the ('onimittee that the appraised value of the undeveloped land of
The Irvine company y by the County Assessor of Orange County substantially
agreed with the appraisal obtained by tile Foundation from Morgan Stanley A
Company amounting to $189,000,000.00. At this hearing, a much higher figure.
representing the ('ounty Asessor's appraised value, was disputed by Mr. Privett
Ihowover, when further questionedd by a member of the Committee, Mr. Privett
agreed to submit the actual figures of the County Assessor, showing is appraisal
of the fair niarke-t value of the undeveloped land of The Irvine Company f'or-
the year, 1973, when the taxes levied by the County Assessor amounted to
aPliroxinately the sum of $9,800,000.00. While Mr. Privett did not himself
furnish the Committee, a he agreed lie would do, with the Assessor's figures,
the Washington law firm of Covington & Burling, by John T. Sapienza nnd
Newman T. Hlvors.on, Jr.. as counsel for The Irvine Foundation, wrote it
letter on June 5, 1973. to the Committee and therein stated that the assessed
viliuftion of the undeveloped Irvine land, as allegedly determined by the
County Asseswir of Orange County. would be approxilmately $-190,000.(0.00,
Just $301.000,000.00 more than the figure of $189,000,000.00, given by Morgan
Stanley & Company and Mr. Privett. On the basis of $490,000,000.00, TheIrvine
Foundation was required under Section 4942 to distribute to Its beneficiaries
that sum of money which represented 4YH% for 1972-1973 and 4.'% for 1973-
1974. of $JO0,0(0.000.00. Furthermore, the actual amount which will bo deter-
mined by the Internal Revenue Service, which would have been distributed to
said lieneflciarits, will be based upon the appraisal which Is now being nadte by
the Internal Revenue Service which Mr. Newman ias indicated will be sAl-
stantially higher than the Morgan Stanley appraisal and which undoubtedly
will also be hhher than the alleged appraisal of the Orange County Assessor
in the sum of $490,000,000.00.

It, therefore. appears that the Foundation will be in serious difficulty with
the Internal Revenue Service over the appraisal of Morgan Stanley & Company
and that the fraudulnt evasion by the foundation directors to meet the pay-out
requirement. to itq beneficiaries under Section 4942 In both the fiscal years.
1972-1973 and 1973-1974, will result in tax penalties, if not In a snspen-ion of
the tax exemption of the Foundation for both of these fiscal years. If this does
ocir, the directors of the Foundation will ertainly be surcharges for their
fraud and gross negligence in their management of the Foundation Trust Fund
and their violation of Section 4942.

The fiscal year, 1973-1974, will not end until April 30, 1974, so we do not
have the exact fligres for this period. The following figures are, therefore,
based upon the budget covering the consolidated statement of income for the
year ending April 30, 197J, which discloses that gross Income from land devel-
opment operations Is $55,929,400.00 and gross income from agricultural oper.
nations is $11,165,500.00, or a total sum of $67,094,900.00. Although the net
Income is budgeted at $0.492.900.00, the gain from the liquidation of capital
ass-ets is the sum of $5,229,100.00, leaving a net income from operations of
$4,263.800.00. Dividends for this fiscal period were two regular dividends in
September and December, 1073, each for 120 per share, and March, 1974, at 150
per share. There will probably be the same 15€ per share regular dividend in
june, 1974, or a total regular dividend for 1973-1974, of 54# per share. As-
hereinabove mentioned, a special shareholders' meeting has been called by Mrs.
Smith and Mrs. Clarke for April 8, 1974, for the purpose of considering the
payment of a special dividend.

In connection with the Morgan Stanley appraisal, Mr. Privett testified before
the Committee on Ways and Means on April 10, 1978, that the Internal Revenue
Service asked the Foundation, because the Irvine stock had never been traded
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In and had no market, to obtain an appraisal at that time. This statement i
another flagrant example of Mr. Privett's deliberate misrepresentations to the
Congressional Committee. The Internal Revenue Service did not expressly ask
the Foundation to make an appraisal, and Mr. Privett knew it. The Annual
Report of the Foundation for the year dated March 31, 1972, states at page 10,
as follows: "In order to comply with certain provisions of the Tax Reform
Act of 1969, the Foundation obtained an independent appraisal of the fair market
value of its Irvine Co. stock. The appraisal, delivered In July, 1972, places a
fair market value of $22.50 per share on the stock giving the foundation's
holdings a total appraised value of $103,275,000.00."

This appraisal was nmde Iursunt to TIR-1128, published on December 20,
1971, which was designed to provide guidance to a private foundation with
res pect to the valuation of certain of its no-charitable assets in computing Its
nhiimum investment return. Notice of tills prolwst d rule-makitig under Section
4942 was published on June 7, 1971, and public hearings were held on August
5, 1971. The notice to all private foundations concerning TIR-1128 required
private foundations to obtain an accurate, indeplndent appraisal of non-
charitable assets other than traded securities and cash. The notice further
suggested that such an Independent appraisal would be good for a five-year
period. TIR-1128 responded to coniments received at the public hearing and
made it clear that the use of an Independent appraisal was not mandatory. A
foundation could, s an alternative, use any standard method of valuation, but
this alternative would not have time same presumuption of correctness as aln
indel)en(lelt appraisal. Tie final regulations under Section .9142 were l)ulilished
on February 5, 1973. These regulations provided that untraded stocks in a
closely built corporation must be valued every -year.

Another misrepresentation by Mr. Privett in hi, testimony, both before the
Sulwommmlittee on Domestic Finance on April 0, 1973, and before time Coimittee
on Ways and( Means on April 10, 1973, was the statem(,nt by Mr. Privett that
The James Irvine Foun(lation was not required to coinply wlti the minimum
investment return pay-out requirements to Its charitable beneficiaries, corn-

tne cing with its taxible year, 1972-1973. Section 4942 requires generally that a
private foundation distribute annually to charity the greater part of Its adjusted
net income or a fixed percentage of the fair market value of Its non-charitable
assets, whichever is higher. The legislative intent of this provision was to
discourage investments in non-productive or low-yieldilng assets and to cur-
rently increase the flow of funds to charitable activities. With respect to a
private foundation, organized after May 20, 1969, the Income distribution
standards, based upon a lpere'entage of the fair market value of its non-charl-
taOe assets (i.e., the minimum investment return), apply to taxable years
beginning after December 31, 1969. As to an older foundation, such as The
James Irvin Foundation, however, the minimum investment return standard
applies only to taxable years beginning after December 31, 1971. The firstt
taxable year, therefore, of The James Irvine Foundation commenced on April
1, 1972, and ended on March 31, 1973. It was required to meet the pay-out
requirement, to charity under Section 4942 during its taxable year, 1972-1973,
oil the basis of 4'A/% of the fair market value f Its non-charitable assets, to
wit, Its 4,590.000 shares of Irvine stock and Its other miscellaneims invest-
ments amounting to al)proximately $10.000 000.00, and the return of the Foun-
dation for tills period was required to be filed on May 15, 1973. It is obvious from
the Annual Report of the Foundation for the year ended March 31, 1973. that
its return, whenever filed, for tills period discloses that the Foundation is
deliberately in default in meeting the pay-out to charity requirements under
Section 4942, on the basis of 41/8% of tile fair market value of its non-charitalble
assets, even on its own Morgan Stanley appraisal of $103,375,000.00 for its
Irvine stock.

In the meeting that Mr. Newman had with Mrs. Smith and me on March 12,
1974, he stated that the Foundation had not met the pay-out requirements
under Section 4942 for Its tax year, 1972-1973, and it did not do so for its
tax year, 1973-1974, when the percentage pay-out was increased to .1,%% and
that It had until 1975 to meet these requirements. On the basis of the letter of
your attorneys, Covington & Burling, dated June 5, 1073 to the Subcommittee
on Domestic Finance, it is admitted by the foundation directors that the
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ag'essed valuation of the underlying assets of The Irvine Company Is $49)0,.
00000.00, which Is $301,000,000.00 more than the Morgan Stanley appraisal
of $189.000,000.00. The basis referred to by Morgan Stanley & Company, In
their appraisal in reaching the valie of the total outstanding Irvine stock of
$189,000,000.0), is a restricted valuation of The Irvine Company, as a going
concern, and the treatment given to the earnings and dividends of this corpora-
tion for the period of five years before the date of the appraisal. Morgan and
Stanley. whom your attorney. Mr. Privett, refers to as the most prestigious
investnwlnt banking firm t Wall Street, knew or should have known of, and, of
(ourt,, your attorneys, mid particularly Mr. l'rivett, who claims to be an expert
of tax law, as well as private foundation appraisal law, certainly was familiar
wilh, Revenue Rule 59-60, which expressly states as follows: "The value of the
stok (of n1 closely held Investment or real estate holding company, whether or
not famlily-owled, is closely related to the value of the assets underlying the
stock. For companies of tlhis type, tile appraiser should determine the fair
nmariet values of tie assets of the company. Operating expenses of such a
company and the cost of liquidating It, If any, merit consideration when
appraising the relative values of the stock and the underlying assets. The
miaket values of the underlying assets give due weight to potential earnings
and dividends of the particular items of property underlying the stock, cap-
italizedt at rates deenled proper by the Investing public at the date of appraisal.
A current appraisal by the investing public should be siperlor to the retro-
,mjectlve opinion of an Individual. For these reasons, adjusted net worth should
be accorded greater weight In valuing the stock of a closely held investment
or real estate holding company, whether or not family-owned. than any of the
other customary yardsticks of appraisal, such as earnings and dividend paying
capacity."

The final regulations covering Section 4942, which were issued on February
5. 1973. expressly state that the appraisal of closely held corporations, whose
stock is not traded or listed, like the stock of The Irvine Company, shall he
ioslied oil tie alove Revenule Rule, which Is connected with Section 2031 of the
Internal Revenue Code.

Whien Mr. Privett appeared before the Committee on Ways and Means on
April 10, 1073, he charged Mrs. Smith with making a false statement concern-
Ilng the investment made by The Irvine companyy under the express Instructions
of the fomulatioll directors In the Big Canyon Country Club. It his (ontinilng
misrepresentation of the true facts, he characterizes the lawsuit filed by Mrs.
Smith and her mother, Mrs. Clarke, in West Virginia, for the purpose of
restrainig The Irvine Company from going ahead with tills discrinintory
cotlntry club project, as being of tile same dilatory character as her other
litigation. Ile stated that this country club project was a decision of The
Irvine Company management, wlch you will recall he referred to ,as having
been selected by the foundation directors, and which could have been fired by
said directors at any thne, If said directors did not approve of their manage-
ment practices. Privett further stated that this foundation management obtained
aproval of tihe Board of Directors of The Irvine Company to go ahead with
this country (lulh project, but he( did not mention that the Board of Directors
wa, controlled by the Foundation. lie further stated that Mrs. Smith fIled
another lawsuit Iin West Virginia, claiming that this country club action was
ultra v'ire.q and was beyond the authority of tile company under Its articles of
incorporation. lie concluded his remarks by stating that on April 7, 1970, a
special shlareholders meeting occurred, and at this meeting the articles of
incorporation were amended, according to West Virginia law. lie did not state
that tile Foundation voted Its 54.5% majority stock holding in The Irvine Com-
pally. which was ill that was needed to amend the--articles. Following this
special meeting of tile shareholders, the amended articles of incorporation were
filed it West Virginia. and on April 14, 1970. the Identical resolution to go
forward witi the country club project was placed back before the Board of
Directors, and it was adopted by the foundation-controlled Board of Directors
and carried out. The most flagrantly false part of lits statement to tile Com-
mittee was tis follows: "The project has done well-much better than even the
corporate management believed it would. The project was one of the highly
smecessful ones for which our (foundation) professional management is deserving
of credit and not the criticism they have received from Mrs. Smith."
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When'Mr. Privett made the foregoing statement to the Committee, he, as the
attorney for the Foundation, knew that the members and board of directors of
the Big Canyon Country Club had threatened to bring action against The Irvine
Company for damages caused by the negligent construction of the country club
golf course and club quarters. In September, 1978, approximately five months
after Mr. Privett appeared before the Committee on Ways and Means, the Big
Canyon Country Club, a non-profit corporation, and the members thereof filed
a lawsuit against The Irvine Company for damages in the sum of $27,000,000.00
for "breach of fiduciary duty; fraud; conspiracy; accounting; breach of duty
of care of directors; negligence; breach of contract, nuisance; and wrongful
discharge of water."

I understand that negotiations are in progress between the foundation manage-
ment of The Irvine Company and the foundation directors and the Big Canyon
Country Club to settle this laws-ult for a substantial sum of money. In the event
that any money of The Irvine Company is used for this settlement, the directors
of The Irvine Foundation will be held responsible, as this country club project
was strictly the creature of The Irvine Foundation directors, who deliberately
violated the injunction of the West Virginiaocourt by amending the articles of
incorporation through their majority stock holdings if The Irvine Company,
fr the sole purpose of going ahead with the completion of the country club
project.

At the meeting with Mr. Newman on March 12, 1974, Mr. Newman stated
that the Foundation was considering letters of interest received from certain
undisclosed corporations to purchase the 4,590,000 shares of Irvine Company
stock owned by the Foundation, as Trustee, and he indicated that an offer from
one of these corporations would soon be received by the Fundation. Mrs. Smith,
on this occasion, advised Mr. Newman that any proposed sale of tile Founda-
tion's Irvine stock to a corporation, or any other single entity or individual,
was completely unac eptable to her, as a 22% shareholder in the Irvine Com-
pany. and that she would litigate any such proposed sale. Mrs. Smith further
told Mr. Newman that the lesson that she had received from the foundation.
control of the Board of Directors of The Irvine Company and the management
of said corporation had taught her that never again, so far as she could control
the situation, would her 22% stock holding In The Irvine Company be jeop-
ardized by the substitution of another entity for The James Irvine Founda-
tion, as the 54.5% shareholder of The Irvine Company.

There is nothing in the Conclusions of Law or in the Judgment signed by
Judge Loomis in the case of the Foundation against the Attorney General which
takes anything away from the self-executing impact of Section 2271 of the
Civil Code, which automatically amended the Indenture of Trust of the Founda.
ttc , M,.g 21, 17 -, ai-& o .. , 6tucute made the filing of such lawsuit
completely improper and absolutely unnecessary.

Mr. Privett attended the bearings before the Committee on Ways and Means,
The Tax Committee of the House of Representatives and the Committee on
Finance of the United States Senate, which were held in connection with
H.R. 13270, known as the Tax Reform Act of 1969. He is familiar, as the
attorney for the Foundation, with the reports filed by each of these committees
with the Congressional bodies, and lie, therefore, knows from his own personal
knowledge that the filing of the lawsuit on December 30, 1971, against the
Attorney General constituted an overt act that was connected with the con-
spiracy of tile foundation directors and their attorneys to fraudulently violate
the pay-out requirements of Section 4942 in the Foundation's tax years, 1972-
1973 and 1973-1974. The Report of the Finance Committee to the Senate
includes the following statement at page 38 thereof, which refers to the pay-out
requirements of Section 4942 as follows:

"Effective datc.-The payout requirements apply to taxable years beginning
after December 31, 1969. However, in the case of an existing organization, the
minimum payout (tile 5-percent rule described above)- is not to apply until
taxable years beginning after I)ecember 31, 1971.

"To afford existing organizations a greater opportunity to revise their invest-
ment and payout practices, the Committee added a phase-in period with regard
to the 5-percent rule. For calendar-year organizatlohs, this would mean that in

8"86--74-15
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1972 the minimum payout would be 3% percent, 4 percent In 1973, 4 percent
in 1974, and the basic 5-percent rule would apply thereafter. If tile 5-percent
figure is decreased by the Secretary of the Treasury before 1975, then the
phase-in period percentages are to be proportionately adjusted.

"The minimum payout amount is not to apply to the extent it cannot be met
because the foundation's existing governing instrument requires income to be
accumulated, but only if this requirement In the governing instrument would
not have caused the organization to lose Its exempt status under present law'.
Also, the minimum payout requirement will not apply to the extent that the
foundation's existing governing instrument forbids Invasion of corpus to meet
the payout requirement. These exemptions will continue after 1971 only to the
extent that it is impossible to reform the foundation's governing instrument
to permit it to comply with the general rule."

The last sentence of the above quoted statement is most significant in deter-
mining the true motivation of the directors of the Foundation and its attorneys
that is connected with the filing of said lawsuit six months after the Indenture
of Trust of the Foundation was automatically amended by the adoption of
Section 2271 of the Civil Code. What was impossible for the Foundation to
bring any action to reform its Indenture of Trust, as this instrument had
already been automatically amended by the Legislature?

Mr. Privett, In his argument before Judge Loomis on July 12, 1973, stated
that the Foundation desired a judgment based on the equitable jurisdiction of
the court, because certain undisclosed underwriters, who were interested in
underwriting the public sale of the Irvine stock owned by the Foundation,
Insisted that suct-a judgment be obtained. Whether this statement is true or
not, these underwriters, of course, had no authority to make a request of the
directors of The Irvine Foundation that the pay-out provisions of the Tax
Reform Act be violated by such a shenanigan, as this lawsuit. The complaint
filed by the Foundation In this action did not allege, as required by the final
regulations covering Section 4942, that Section 2271 was invalid. Section 2271
of the Civil Code was adopted pursuant to a temporary regulation covering
Section 4942. which was issued by the Treasury Department on June 5, 1971,
and which provided that. if the states in which private foundations were
located adopted legislation which automatically amended the governing instru-
ment f private foundations to comply with the 1969 Tax Reform Act, any such
lawsuit, as filed by the Foundation against the Attorney General, was com-
pletely unnecessary. When he testified before the Committee on Ways nnd
Means on April 10, 1973, he admitted this knowledge with the following
statement:

"I have only one final charge I want to answer. This is a serious one. Here
Mrs. Smith says that the foundation, and I guess myself personally, since I am
the lawyer that recommended this, am engaged in a charade by bringing in the
California Superior Court a lawsuit which is wholly unnecessary to amend the
ternis of our Trust Indenture.

"Let's see how she gets there. Mrs. Smith says the reason the lawsuit is a
charade and unnecessary is because of a Treasury Regulation, and she says
under the Treasury Regulation you don't have to file a lawsuit if It turns out -
that the state has adopted a statute which affects the amendment. What that
tax regulation says. In fact, I have it here before me, it says that a private
foundation's governing instrument shall be deemed to have been so amended
'if mv!ld provisions of state law have been enacted' and then it goes ahead to
recite to do those things-it says 'valid provisions of state law.'"

On July 12. 1973, when the trial of the foundation lawsuit against the Attor-"
ney General commenced, Mr. Privett knew that the Treasury Department had
issued Revenue Rule 72-103, which expressly approved Section 2271 of the Civil
Code, as valid legislation and that the governing. instrument of The James
Irvine Foundation had been automatically amended by this statute, as required
by Section 508(e) of the Internal Revenue Code. Mr. Privett knew, on July
12, 1973, that on February 5, 1973. the Treasury Department had Issued its
final regulations covering Section 4942 of the Tax, Reform Act of 1969, add
that these regulations expressly stated that any provision of state law, such as
Section 2271- of the Civil "Code of California, which had previously been
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approved by Treasury Rule 72-103, shall be presumed valid as enacted, and that
this rule not only applied to The James Irvine Foundation, but also to all other
private foundations, that did not specifically, in a legal action, allege that such
statute wam invalid, and that a judgment had been entered that such statute
was invalid by the highest appellate court of the state where the action was
filed, or by the United States Supreme Court. The highest appellate court in
California is the Supreme Court of California, and this court has not held that
Section 4942 of the Tax Reform Act of 1969 is invalid.

It Is also clear from the record in the plaintiff's lawsuit against the Attorney
General that Judge Loomis intended that the Conclusions of Law signed 11id

. filed by him, wherein it is stated that Section 2271 of the Civil Code of ('all-
fornia is valid and constitutional, was also an integral part of the Judgment
entered by Judge Loomis.

On December 31, 1973, a hearing in tle above mentioned case was requested
by Deputy Attorney General Block and during this hearing Mr. Block brought
the matter concerning the validity of Section 2271 to the attention of Judge
Loomis, because in the Concluslons of Law signed by Judge Loomis, it was
expressly stated that said statute was valid and constitutional. Mr. Block
indicated to the court that it appeared to him tJhat In the Judgment of tile
court that the court had ignored this statue, and Judge Loomis replied as
follows:

TilTe court hasn't Ignored the statute, I don't believe. The court hasn't ignored
the statute because in its intended decision It has specifically made reference
to such statute."

The reference by Judge Loomis to his intended decision is as follows: "The
court is of the opinion that the passage of Civil Code Section 2271 represents
a valid exercise of the power of the California Legislature. The court rejects
the suggestion that such legislation, if self-executing to amend automatically
instruments concerning charitable trusts, is unconstitutional."

It will he recalled that Mr. Privett had argued to the court during the trial
that It was desired that the Judgment of tile court be based upon Its equitlible
Jurisdiction, because certain underwriting firms stated that such a judlgment
would be helpful to the sale of the Irvine stock by the Foundation in a public
market underwriting. Judge Loomis apparently had this statement of Mr. Privett
in mind when lie stated:

"Suppose in some other state the court should determine this statute as
unconstitutional. Might that not affect any sale of this stock by reason of under-
writing requirements? If that is so, Isn't It necessary for the-court to make a
declaration under equitable powers?"
It is difficult to understand how any state other than California would have nny
Jurisdiction to declare Section 2271 of tile Civil Code unconstitutional, when the
Internal Revenue Service has already made a mandatory ruling which is
applicable to all tax exempt organizations in California-this Includes The
James Irvine Foundation-that Section 2271 of the Civil Code is valid until the
Supreme Court of C0lifornia declares that this statute is invalid.

Insofar as the Judgment signed by Judge Loomis in the Foundation's lawsuit
against the Attorney General is concerned, it was never the intention of Judge
Loomis that the Fomdation should use such Judgment for the purpose of
defrauding the beneficiaries of the Foundation's Trust Fund by willfully
falling to make the distribution to said beneficiaries, as required by Section
4942 of the Tax Reform Act.

Furthermore, in the complaint that will be filed by Mrs. Smith on behalf of
and for the benefit of the beneficiaries, wherein the foundation directors and the
attorneys for the Foundation will be the defendants, there will be an allegation
to the effect that the Superior Court of tile State of Califrnla, for the Couity
of Ios Angle, did not have Jurisdiction to entertain said action by reason
of the adoption by the Legislature of Section 2271 of the Civil Code on August
24, 1971, and. therefore, thet said Judgment is void, and is also void on the
further ground that said Judgment perpetrates a fraud upon the beneficiaries
of the Foundation Trust Fund and was obtained through collusion between
the foundation directors and their attorneys and the Office of the Attorney
General of California. By reason of said collusion, the beneficiaries of the
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Foundation's Trust Fund did not have the proper representation by the
Attorney General of California of their rights and interests as such bene-
ficiaries. Because of this dereliction of duty by the Attorney General of Cali.
fornia, the said beneficiaries have been defrauded of millions of dollars, which
they were entitled to receive from said Fundation Trust Fund during the years,
1972-1978 and 1978-1974.

In my letter of January 17, 1978, to each of the directors of The James Irvine
Foundation, I included two excerpts from the book entitled, "The Big Founda-
tins" by Waldemar A. Nielsen. This is an appropriate place to again bring these
excerpts to your attention as a director of The James Irvine Foundation, as
follows:

"For more than twenty years the interlinked ranch company (Irvine Com-
pany] and Foundation (Irvinel have gained a particularly unsavory reputation
for financial misconduct, and the Foundation's philanthropic program is widely
regarded as one of the poorest In the country.

"The Irvine Foundation is neither the first nor the only foundation to
-embellish its image with high flown verbiage. But given the many grounds for
suspicion surrounding all its operations, its public reports suggest deliberate
-deception."

At the hearing before the Subcommittee on Domestic Finance on April 6,
1973, Mr. Annunzio also had something to say with reference to The Irvine
Foundation directors as follows.

"Mr. ANNUNZIO. Well, due to the fact that the foundation, as was brought
out in the testimony, owns 54 percent of the Irvine Co., will the books of the
Irvine Co. also be available to us and the General Accounting Office?

"Mr. PnTv r. I feel certain that they would, but that is a question, since that
is a separate corporation with Its separate board and separate counsel, that
I will have to refer to them.

"Mr. ANNUNZIO. The foundation does have control, and I appreciate your
answer and you can have a couple of weeks to think about it. You're going to
be hearing from us again, and we would like to know if both of these books
will be available to us.

"I looked, for a few minutes, at the report of the appraising company.
"Mr. P1Rivn. The report of the Morgan-Stanley Co.?
"Mr. ANNuNZIo. The Stanley Co.
"And I'm not going to quarrel with the Stanley Co. I know they are a highly

reputable firm, but there are many things missing In this report: the appraisal
that was made; the land values; the earnings and dividends; the cash flow;
there are many things that are missing. I want to point that out to you.

"Another thing disturbs me, when I went through this report. You read the
biography of these people (directors of the Foundation). It looks like a Who's
Who of Great Americans. I read all of them.

"Mr. PnxviF.r. We do believe that we have a distinguished board.
"Mr. ANNUNZIO. I look at this board of directors. It includes retired admirals,

senior partners, trustees of the California Institute of Technology, and it goes
on and on. Here I find three of these people drawing a salary, sitting on the
board, and I'm talking about the foundation-Loyall McLaren, $10,200; James
Metzgar, $2,400; John Newman, $2,400. They have a little expense account,
too, the same three, not counting the others. McLaren, $2,100; Metzgar, $2,100;
Newman, $1.950. Then you look further and there is one person on the staff,
yes, it's a lady, at $7,200. At least she types. I wonder what the others do to
draw their money.

"One staff person Is getting $7,200 and all this money is being pafd to these
other people on the board who are officers of this particular foundation.

"Now, I do charity work in Chicago, and I will give you the right to Inves.
tigate the charity work I do,. and I don't even charge for a postal stamp or
gasoline and I am chairman of the board of a large old people's home in
Chicago. but these people have got to be paid, and this is not their money."

I have hereinabove referred to the Foundation'% suit against the Attorney
General as a shenanigan. When Mr. Prtvett appeared before the Committee nn
Ways and Means on April 10, 1978, he took great exception to the remarks by
Mrs Smith that this lawsuit was a earad. -.
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At this hearing on April 10, 1973, Mr. Burke, Acting Chairman of the
Committee on Ways and Means, must have had the directors and attorneys of
The James Irvine Foundation in mind, when he made the following statement
to a panel, representing several private foundations, who were also present at
said hearing, with the following remarks:

"Mr. Buaxz. I want to make this observation before the panel leaves. We are
not against foundations, but we have had a lot of complaints about activities
of some foundations. Our hearing in 1969 brought out many of those shenanl-
gans and, of course, this gave a black eye to many innocent foundations that
were doing good work. That is the difficulty. Sometimes the innocent have to

Suffer with the guilty."
You will recall, I am sure, that Mr. Mark L. Sullivan was a director of both

The James Irvine Foundation and The Irvine Company for several years before
the year 1970, when he was required to resign his directorship in both of these
corporations, -because he refused to be a party to tie fraudulent evasions of

ectin 4942 of the Tax Reform Act of 1969, which the other directors of the
Foundation attempted to impose on him. I have In my possession a copy of a
sworn statement from Mr. Sullivan, which in summarized form content is as
follows:

With reference to the purchase of the Irvine stock from Macco in 1970,
the foundation directors attempted to control the vote of Mr. Sullivan, as a
director of The Irvine Company, to the effect that said Irvine stock be pur-
chased by The Irvine Company, but not cancelled. Mr. Sullivan states that he,
along with Mrs. Smith, was in favor of the purchase of tlhe Macco stock, but
insisted that the same be cancelled. At the time this matter came before the
Board of Directors of The Irvine Company, Mr. Sullivan wanted to know what
the foundation directors wanted the Macco stock for and what difference it
would make whether it was cancelled or not; he further wanted to know what
the foundation directors intended to use the Macco stock for and that it
appeared to him that the foundation directors intended to use the Macco stock
for stock options. He voted that the stock be purchased and cancelled and all
of the other foundation directors of the Board of Directors of The Irvine Com-
pany, to wit, McLaren, Mason and Newman, voted against the calcellation.

I assume that Mr. Sullivan is a man of fireat integrity and excellent business
standing in San Francisco, as, I understand, at one time he was the President
of the Pacific Telephone Company of California and that he was on the board
of directors of many other substantial corporations.

Mr. Sullivan further relates in said sworn statement that another reason he
was required to resign as a director from both The James Irvine Foundation
and The Irvine Company was due to the position that he took with reference
to the obligation and responsibility of the Foubdation and its directors to fully
comply with the provisions of the 1909 Tax Reform Act. He states that the Act
provides that the tax-exempt foundation must limit its investment in any one
company to 20% of the outstanding stock of any controlled corporation, such
as The Irvine Company, which is controlled by The James Irvine Foundation.
He further states that the Foundation had a company, to wit, The Irvine
Company, where practically 100% of the foundation was invested in The Irvine
Company, that there was a provision in the Act that gave The Irvine Foundation
a two-year breathing period, or a period of grace, within which to sell its
Irvine stock. Mr. Sullivan further states that he took the position that the
Foundation ought to get busy and sell out the Irvine stock and do whatever
was necessary, so the Foundation could get in conformity with the 1900 Tax
Reform Ace in an orderly way and safely within the two-year time framework
(1970-1971), but the other directors were opposed to doing so, because if they
did, it would mean that they would lose the control of The Irvine Company.
To do this, in his opinion, constituted a violation of the Tax Reform Act, and
he refused to go along with that. As a result of his refusal, he was required
to resign as a director of both the Foundation and The Irvinb Company.

Mr. Sullivan relates his position on another transaction which displeased
the other directors of The Irvine Foundation. This concerned the purchase by
The Irvine Company of stock in the San Joaquin Fruit Company. He states
that John V. Newman, who was and is a director of both the Foundation and
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The Irvine Company, held stock In this corporation; that the amount to be
paid for- said stock by The Irvine Company was in the neighborhood of
$1,700,000.00 and that he did not, as a director of the Foundation and The
Irvine Company, believe that this was a good investment for The Irvine Corn.
pany, and he questioned the wisdom of doing so. The foundation directors
replied that The Irvine Company could develop the land of the San Joaquin
Fruit Company into residential districts, etc., but he couldn't see why The
Irvine Company, which already held more than 80,000 acres of land wiating
to be developed, needed to buy another 1,000 acres, which was represented by
the purchase of said stock; particularly, he was opposed to the purchase
because John V. Newman was going to get some profit out of the transaction,
and he did not believe that it was proper for Air. Newman, as a director of the
Foundation and a director of The Irvine Company to receive this profit.

Mr. Sullivan also states that he believed that the foundation directors were
making excessive payments to the executives of The Irvine Company and were
attempting to give excessive bonuses and stock options and what-have-you to
these executives, which in turn would serve the self-dealing interests of the
Foundation. Mr. Sullivan further stated that during the period that he was a
director of the Foundation and The Irvine Company that the Executive Com-
mittee of The Irvine Company held meetings in a secret office in San Francisco,
so that Mrs. Joan Irvine Smith wuld not have any knowledge of such meetings.

Don't waste your time or mine by having your attorney, Mr. Howard J.
Privett, reply to this letter. I have already notified Mr. Privett that his opinion
of the actions of Mrs. Smith and myself, as her attorney, and his threats of
(lire results that will happen to us In the event any further litigation is filed
by Mrs. Smith against the Foundation, carries about as much weight with
Mrs. Smith and me as that of a feather flying In the breeze. If there is any
discussion desired by the directors of the Foundation concerning any of the
matters referred to in this letter, that can be accomplished only through a
meeting between the foundation directors, or one director, and Mrs. Smith nnd
ie, as ber attorney. Such a meeting could take place either before or after the
shareholders' meeting on this coming April 8 or April 9, when the next 3ueeting
of the Board of Directors of The Irvine Company takes place. As Mr. Newman
resides In Southern California, I suggest that he communicate with me by
telephone with reference thereto before March 29, 1974.

Yours very truly,
LYNDOL L. YouNo.

Howard J. Privett is the attorney for The .Tames Irvine Foundation, and he
also Is authorized to appear as the representative of this foundation before the
Committees of Congress. In this capacity, he appeared before the Subcom.
mnittee on Domestle Finance of the Committee on Banking and Currency,
House of Representatives on April 0, 1973. and again appeared In the same
(.alpacty before the Committee on Ways and Means, House of Representatives,
on April 10, 1978.

When Mr. Privett appeared before the Subcommittee on Domestic Finance,
when questioned by Mr. Gettys, a member of the Committee, he Identified him.
self os the duly authorized- representative of The James Irvine Foundation as
follows:

"Mr. G4rrys. Mr. Privett, I have several questions. Would you answer them
just v~ry briefly and the last three 'yes' or 'no.'

"What Is your relationship to the foundation?
"Mr. Pl V m.'T Solely as its counsel.
"Mr. Gz'rrs. Now, are you here today with the knowledge, consent, and

approval of the board of directors?
"Mr. PaIv'm. I am.
"Mr. Cwrmys. Have you been the authorized spokesman for the foundation

before other Congressional Committees in the last five years?
"Mr. Piivm-r. I have."
Concerning the control of The Irvine Company by The Tames Irvine Foun-

dation through Its ownership of 54.5% of the stock of The Irvine Company,
Air. Privett testified under oath as follows:
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"It (Tile Irvine Foundation) has selected what it believes to an excellent,
professional management for that company, and that company to run by that
professional management, and the foundation, as a stockholder, attends the
meetings, gets the reports. If they lost confidence In the management they
could, of course, fire the management and replace it.

"The CHAIRMAN. You mean the foundation directors could.
"Mr. PRivETr. Yes. If they lost confidence in the management they had

employed." (Page 273, Hearings on Domestic Finance)
Mr. Privett further testified as follows under examination by Mr. Crane,

a member of the Committee:
"Mr. CRANE. Let me ask one final question, and tills has to do with the net

income of the foundation from its shares in the Irvine Co.
")o you have the figures for the returns of the foundation for the past

several years?
"Mr. PazvETT. I have the most recent year and I could supply all of the

years to you.
"Mr. CRANE. Well, rather than an absolute figure, If you would put the

absolute figure In the records, I would appreciate that, but can you give me
an idea of the percentage of return on the of irvine Co. held by the foundation.

"I mean, if the value of the foundation's assets is $103 milllon-(based on
the Morgan Stanley appraisal)
"Mr. PRivrorT. Yes.

"Mr. CRANE. Then what percentage of return on that has been produced
over the last several years to the foundation?

"My recollection, and the reason I am asking the question is, I think the
Tax Reform Act requires a return, does it not, of somewhat over 4 percent?"Mr. PRIvEvvr. Yes; that is correct, Mr. Crane.

"Now, for the year 1973, the Irvine stock is projected to pay a dividend of
52 cents a share, and that is In my formal statement. We own 4,590,000
shares. So 52 times 4,590,000 shares would be-

"Mr. CRANE. Somewhere in the neighborhood of $2 4 million.
Do you have any idea--'m not a mathematician-could you quickly break

that down Into a percent terminology?
".Air. PacrrTT. It is a little bit over 2 percent is what the dividend income

return Is." (Page 285)
"1Mr. PaivmTr. Now, since the 19069 Act we have filed the necessary proceed-

Ings and the California Attorney General is cooperating with us. We will go
to trial in June on a case to correct the trust Instrument so we may divest
ourselves (of Irvine stock) because if we don't we will be subject to con-
fis(atory taxation under the 1969 Act.

"Now, when we amend the trust Instrument In that respect, we are also
going to amend the other part of the trust instrument which states that we
cannot make distribution out of the capital of the trust to charity.

"Now, under H.R. 4942 we have to make distributions equal to tile
minimum investment return established by the Secretary each year. If we
were limited solely to use of tile income, (from the Irvine stock) then the
2 percent obviously would not he sufficient In order for us to make It, but-
with those changes in the trust instrument, we will be able to apply the
same total return concept that all other foundations are applying to realize
tile income necessary to make the distributions.

"Now, if we had the power to sell this equity and to go ahead with a
marketing program which Is in planning, and If we had the power to make
distributions out of capital, then we will have ample in the way of both
realized and unrealized capital gains which, coupled together with the
dividend Income, will be more than sufficient to meet this requirement.

"Mr. CRANE. Well, I would hope that those conditions which allow, enable
the property to increase so astronomically over the past 25 years does not
precede the pace over the next 25 years, But I would gather that you would be
sympathetic to the Idea of the divostiLture of 'the foundation (of Its Irvine
stok) at this point because you could get out from under those provisions of
the Initial grant from Mr. Irvine that insisted that you retain all of yotu
assets and the property that was bequeathed, and you could then contcmplote
realiztig maybe a 7 or 8 pcroent rjteurn at least.
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"Mr. PnxvVrr. That is correct. We've asked the superior court in Los Angeles
to enter a judgment which will amend this trust instrument in the various
particulars that I have mentioned.

"Now, let me say also that it is the record of this foundation's operations
that they are charitable. They must operate implicitly in the pubilo Interest.

"Now, we immediately set about doing all of those things required by Paw
and by the Securities and EPohange Commission, and other people who
regulate the marketing of stock, to do those things necessary to make sure
that we market this equity within the time allowed by the Tax Reform Act,
and we feel that our job is to act implicitly in (erms of what the 1969 adt
requires. That's our intention, and, if we fail it that, it will be not because
of an intention on our part not to succeed, but because we lack the capacity
to do so.

"Mr. CRANE. Thank you.
"I have exceeded my time, but I would like to ask one more quick question,

and that is, the appraisal on the value per share of stock (Irvine stock) that
the foundation holds is $22.50 or thereabouts.

"When you divest, will you be divesting shares of stock, or will you be
divesting pieces of real estate?

"Mr. PsRvr. The only thing we own and the only thing we can divest Ii
the shares of stock.

"Mr. CRANE. Now, when you do divest yourselves of the shares of stock,
will those be sold to the public or how will that divestiture take place?

"Mr. PRivie'rr. That is under Intensive study right now, Mr. Crane, and as
soon as the directors have fied lpon a plan, that will be submitted to the
California attorney general, and the California attorney general will thoni
approve the plan or suggest changes of it, and then the directors will revise
the plan.

"Now, there obviously are several marketing techniques that can be recom-
mended or used in the marketing of this kind of equity. Which of those the
directors will determine in their business judgment is the one that will produce
the highest return consistent with our meeting the obligation of the tao
law, cannot be stated yet. The directors haven't finally made that decision.

"Now, they are receiving the aditce of what I believe are some of the
premier indictment banking houses in the country as well as other people who
are knowledgeable in this area, and as soon as these studies are completed,
they will put a plan together which will then be submitted to the California
attorney general and with his approval that marketing program will go ahead."
(Pages 287-288)

On April 10, 1978, Howard J. Privett appeared before the Committee on
Ways and Mean and identified himself as follows:

"air. PRiv'rr. Mr. Chairman, Members of the Committee on Ways and
Means: My name is Howard J. Privett. I am a member of the law firm of
McCutchen, Black, Verleger & Shea. I appear here on behalf of the James
Irvine Foundation of California. It has been my privilege to have represented
this foundation for the past 15 years.

Mr. Corman, a member of the Committee on Ways and Means, examined
Mr. Privett as follows:

"Mr. CORMAN. Mr. Chairman, I would like to try to wend my way through all
the factual differences expressed by the witnesses (referring to the testimony
of several preceding witnesses).

"We are trying to figure out if people can comply with sections 4042 and
40-13. We have had a lot of foundation representatives complaining they
cannot comply and that we are going to destroy foundations if we make that
effort.

"I take It the testimony is that they can comply?
"Mr. PRIvET?. We can.
"Mr. CoR1AN. I know that some time in the days ahead we will have

witnesses sitting where you are telling us this can not be done. I would like
to make two observations. First of all, you are having to dispose of assets that
are not commonly traded. The stock itself is not, as compared to some
other foundations with stock being sold on the market.

"Further, as I understand it, you have to dispose of all but 2 percent of
the assets because of the ownership of disqualifying members of the family.
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You will end up holding no more than 2 percent of the Irvine stock of which
you now hold 54 percent.

"Mr. PivErr. That is correct. We will not be one of the foundations in
here in a few years telling you we cannot meet that requirement. We are
making the plans and studies and seeking the advice of prestigious banking
concerns, and we have every assurance we will be able to comply with the
law.

"That Is our charitable obligation and that is our obligation as citizens.
"Mr. CoRmAN. That is in marked contrast to the Kellogg people who do not

seem to have given any thought to it yet. Do you know enough about the
plans (Irvine Foundation plans) to know what kind of assets the foundation
anticipates investing in when It divests itself of the company stock (Irvine
stock) ?

"Mr. PRvzTT. My guess would be based on what they have done with other
funds. They have not specifically acted yet to decide what they are going to
do with the money they realize (from the sale of the Irvine stock).

"What they have done is to hire competent Investment conusellors and what
they did with other rioney they received from a 1903 partial liquidation of
the Irvine Co. was to invest that In a broadly based diversified portfolio of
stocks and bonds that is professionally managed.

"Mr. CORMAN. What Idnds of return are they getting on the portfolio?
"Mr. Pivi-T. The rate currently Is about 5.4 percent on the average.
"As I read section 4942, the applicable percentage each year is supposed to

be adjusted by the Secretary of the Treasury to that percentage which bears
the same ratio to Interest and returns on money as 0 percent did in 1909.

"Now, I have great faith in the Secretary in applying that rule and if
he does apply that rule, then we should not have a problem. I did check just
recently on Treasury bonds, we hold some in our portfolio at 8 percent, they
are only selling at about 6% percent now, Treasury bonds are.

"I would assume the Secretary over the years will adjust the pay-out per-
centage rate up and down. If he changes it at the same rate as the market
changes, we should be able to comply without a significant reduction in capital.

YORK, MAINE, Afay 17, 1974.
Mr. MICHAEL STERN,
Staff Director, Oommittee on Flnancc, Dirkecn Office BuUding,
Washigton, D.

DEAR MR. STERN: I am writing as a member of the Society For The Preser-
vation of Historic Landmarks of York County, Inc. Our activity as a Society
is centered In the Town of York, Maine. Our population in the winter is ap-
proximately 5500 people and in the summer period it rises to 15.000 with the
arrival of summer visitors and summer home owners. Many of these summer
home owners are members of the Society. Our membership including family
memberslilps is approximately 200.

The Society as its title denotes Is dedicated to the preservation of our
colonial and early 19th century buildings and the contents therein.

Some families in York recognize the importance of preserving their old
homes and In fact some on their death, donated them to the Society for
continual preservation as museums. I say museums in the sense that our
buildings are original, not replicas and they contain furnishings of permanent
Interest to visitors. Our Society maintains these buildings and contents by
dues received from members and from some Invested funds left to the Society
by a few individuals who understood the need to preserve these properties
for future generations.

I know that our officers and Board of Governors are making every effort
to accomplish this task. However, I am discouraged when I learn that our
Society had to pay over $2,000.00 Income tax for 1973. In fact, I understand
that it has been necessary to hire a tax attorney to determine the Society's
status as a foundation. This will cost $3,000.00.

The tax attorney requires copies of our tax returns; an appraisal of real
estate and building contents; and a statement showing monthly cost and
market values of investments for a two year period starting January 1, 1972.



228

These requirements will cost the Society over $2.800.00. Thus, for $5,800.00
the Society must prove to the Federal Government that it is a Foundation of
some type. One of the Society's Trustees when lie learned about the foregoing
said "I am unfavorably impressed with the heavy burden of legal and paper
work the Government is increasingly levying on the small enterprise."

We are a small enterprise and are continually pressed for funds to perpet-
unte a colonial atmosphere and environment for all citizens and foreigners who
will visit York. A modest museum such as we are should be exempt from the
4% Excise Tax.

We look forward to favorable action by the Finance Committee that will
recommend relief for the small foundation/museums.

Respectfully yours,
OwEN R. JoNEs.

STATEMENT BY RIHIABI) A. SHORT, PRESIDENT, TiIE AIERICAN AsSOCIATION OF
HOMES FOR TilE AOING

Mr. Chairman and members of the Committee, I am Richard A. Short,
Administrator of the Presbyterian Home, Inc., High Point, North Carolina,
and president of the American Association of Homnes for the Aging. Tilts is
the organization consisting of over 1300 private, voluntary non-profit homes
and facilities for the againg throughout the United States. The basic and
overriding purpose of our non-profit facilities is to assume responsibility on
a long-term basis for a comprehensive spectrum of continuing services to
meet the needs of the elderly in our society, with a unique emphasis on
the social components of care, i.e., taking care of the spiritual, psychological
and social as well as the physical needs of the older person. This vast majority
of our homes and facilities are church oriented and/or church sponsored,

In behalf of our member-institutions, I wish to express our support for S.
3460, a bill introduced May by Senator Peter Dominick. S. 3460 amends the
Internal Revenue Code of 1954 in such a way as to remove certain homes
for the againg from classification as private foundations.

All of the homes in our Association are dedicated to charitable purposes,
must and do meet the requirements of the Internal Revenue Service (under
its ruling 1972-124) which requires the furnishing of housing, health care
and income maintenance at the lowest feasible cost in order to qualify as
501(c)3 tax-exempt entities. They do this primarily as part of the ministry
of the Church and in furtherance of the concept enunciated by tile Federal
Government, under both Republiclan and Democratic administrations, which
encourages the voluntary, private, non-profit sector of our society to actively
meet the needs of the againg. Roth the Congress and the Administration have
consistenly advocated the building and operating of such facilities, through tile
National Housing Act, the tax exemption provisions of Section 501(c)3 of
the Internal Revenue Code, amendments to the Social Security Act, and many
other enactments.

We now find that for a number of our homes, from New York to California,
Texas to Illinois, Massachusetts to Pennsylvlanla, this basic concept is
seriously endangered by the Tax Reform Act of 1969, which now seems to
classify them as "private foundations" or "private operating foundations."
Tests have been set up under Section 509(a)2 which require that no more
than one-third of the income be from investment sources in order to qualify
as a "public charity." This creates a curious anomaly. Many homes which
are usually our oldest, many formed over one hundred years ago, which have
prudently managed their funds and have been the fortunate recipient of
gifts and bequests. which are now more capable of taking care of the destitute
elderly than any other facilities in the United States, are really the only ones
receiving a "private foundation" classification. This is so, in spite of the fact
that they meet all of the other tests of being non-profit, charitable and not
for private benefit. Thus, they are subject to all the additional taxes and
other penalties of the Act which then requires them to render less service
to the public, take care of fetee destitute elderly, and set higher charges.
The more "charitable" our homes are, in the sense of taking care of the poor
out of the private dollar rather than by the use of tax funds, the more
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subject they are to this "private foundation" status. These homes were not,
and cannot be, In the business of giving grants; they were not and cannot be
controlled by any one individual. They bear none of the characteristics of a
"private foundation" except, unfortunately, the burdens.

We do not think this was ever the Intent of the Congress when the tax
reform act was passed. Our Association recognizes and concurs in the correc.
tion of abuses in the use of private foundations. But we think that placing our
most charitable homes within the ambit of the Act was an oversight which
seriously needs correction. We strongly urge your support and passage of
8. 3400.

Mr. Chairman and members of this Committee, we think you for giving us
this opportunity to submit a statement, and offer you our continued assistance.

STATEMENT OF TIHE SAND SPRINOs HoME, SAND SPRINGS, OKLA.

This statement Is being submitted by the Sand Springs Home, Sand Springs,
Oklahoma, to acquaint the Subcoimmittee with problems created by the Tax
Reform Act for certain charitable organizations, Charitable organizations
engaged in the long-term care of Individuals are experiencing difficulty, as
are certain charitable organizations controlled by Masonic and other organiza-
tions described in Sections 501(e) (8) or (10) of the Internal Revenue Code.

These problems result from the classification of these organizations as
private foundations.

DESCRIPTION OF THE SAND SPRINGS HOME

The Sand Springs Home was founded by the late Charles Page on June
2, 1908. On August 0, 1912, it was Incorporated under the laws of the State
of Oklahoma. At the time the Home was founded, there was no federal Income
tax could not be imposed until 1913, after the passage of the Sixteenth
Amendment. The Home was orginally formed for the purpose of caring for
orphans; however, in 1914, recognizing that there was a need for a facility
which would provide a place for widows to raise their children, there was
formed a Widow's Colony. These activities have continue until the present
time. At the present time, the Home has 68 dependent children in residence
and in the Widow's Colony, there are 28 widows with a total of 75 children.

The Sand Springs Home, since its formation, has expended in excess of
twenty million dollars for charitable and philanthropic purposes and has
cared for a total of 800 dependent children for whom the Home has provided
all necessities of life, and more than twice this number of children and
widows. Thus, there can be no doubt that it is carrying out its charitable
purpose. The Home is unique since Mr. Page, recognizing the need for such
organizations at an early date, provided the organization with an endowment
which has resulted in its never having to request that the public make con-
tributions to it. The Home lhas been able to operate without having to further
burden the public with requests for funds. However, what would be con-
sidered a virtue is now a detriment since If the Home had requested addi-
tioned funds through the years from the public for its support, It would un-
doubtedly be able to qualify as a public foundation. However, leaving the
funds of the community available to be used for other charitable activities$
the Home now finds itself in the position of being classified as a private
foundation.

Children are committed to the Home by the order of the Oklahoma State
District Court. which charges the Iloraewith the duty of the care, main-
tenance and education of the children. Widows and their children are ad-
mitted to the Widow's Colony under rules and regulations authorized by the
Sand Springs Home, but the children remain under the jurisdiction of their
mothers.

Personal assets of children are held In trust under guardianships established
under the Probate Division of the District Court of Tulsa County, Oklahoma.
Individual bonded guardians are appointed by the Court, and all personal
assets, Including Soulal Security, Veteran's assets, and all increments ac-
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cruing thereto, to said child on reaching his or her majority. No personal
funds of any child are ever accepted into or co-mingled with the accounts of
the Sand Springs Home. The Home's Legal Department protects each child in
effecting settlement of claims for death, insurance, Society Security and
Veteran's benefits from which such guardianship assets customarily accrue.

The Home makes available to the Public School System of Sand Springs
and to the various churches of Sand Springs and immediate area lands be.
longing to it, as long as such lands are occupied and used for educational or
religious purposes, as the case may be.

The Home's assets consist, in addition to the land and buildings directly
utilized for the carrying out of the exempt activities, of large tracts of land
which .are increasing in value, as Tulsa, Ofilahoma expands, stock in several
small but prosperous wholly-owned companies (e.g., the Sand Springs Railroad
Company], oil properties, and investments in governmental obligations and
certificates of deposit. It is difficult to assess the total value of the assets [this
being one of the Problems presented by the Tax Reform Act]; however, the
total endowment is substantial and at a minimum this value exceeds twelve
million dollars.

The trustees of the Home are appointed by the Oklahoma Grand Master
of the fraternal society known as the Ancient Free and Accepted Masons,
which is a Section 501 (c) (8) organization.

The Home has paid in excess of $50,000 in taxes as required by Section
4940 of the Code. These funds have, of course, thus been diverted from chari-
table use and have not been available for use by the Home for the benefit
of dependent children and widows and their children. It is submitted that
the Home should not be forced to pay the tax but should be accorded the
same treatment as colleges and hospitals receive.

The Home is also experiencing severe problems with respect to the minimum
distribution requirement of Section 4942 of the Code, While Section 4942 is
not a great problem to grant-making organizations which simply spend more
in the form of grants to meet the distribution requirement, the Sand Springs
Home and other such organizations which must meet obligations of long-
term care, and have already invested considerable sums in the assets used to
carry out their charitable purposes, are experiencing problems with the
requirements of Section 4942. These organizations, with the ircontinuing obli-
gations, must be careful that overspending now does not prevent them from
meeting their continuing obligations to the residents of their facilities. How.
ever, not only ate the general distribution requirements of Section 4942 of
the Code causing problems for this type organization, but they also have
difficulty meeting the private operating foundation requirements of Section
4942. In order to qualify as a private operating foundation, an organization
must normally expend directly for its operating purposes an amount equal
to 85% of its adjusted net income and an amount equal to not less than
two-thirds of its minimum investment return. It is the second requirement,
known as the "endowment test", which provides problems for the Sand Springs
Home and many similarly situated homes.

The Sand Springs Home must be in a position to hold assets which will
appreciate In value to insure that it will be able to meet the continuing
responsibility to the children and widows for whom it has accepted responsi-
bility. This is, of course, even more important with the current inflationary
trends. The Home must be in a position to invest for the future as well as for
current income. Of course, some could argue that the Home could simply
increase its expenditure per widow or child. However, there are of course
limits to the providing of support, and the Home should not be forced to
engage in wasteful, needless spending to meet an artificial requirement of
the tax laws. Profligate spending will only serve to prevent the Home from
meeting its long-term charitable responsibilities. Also, it should be remembered
that the Home already has its substantial investment in facilities and it
is not feasible continuously to simply rebuild the Home.

DISoUSSION o TOFE PROBLEMS

When the Tax Reform Act of 1969 (P.L. 91-172] was enacted, two classes of
charitable organizations were created-'private foundations' and 'other than
private foundations.' Section 509 of the Code provides the definitional pro-
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visions which govern which organizations are to be treated In one of the
two respective classifications.

Prior to the Tax Reform Act of 1909, and before the substantial restric.
tions imposed on private foundations, there had been differences between
charitable organizations but these differences Involved Section 170 of the
Internal Revenue Code which provided for differing limitations on the amount
of deduction available to individuals who made contributions to charitable
organizations.

Prior to the Tax Reform Act, there were charities that were 20% charities
and 30% charities. Contributors to organizations classified as 30% charities
under Section 170(b) (1) (A) of the Internal Revenue Code, as it provided
prior to 1969, were permitted a greater maximum deduction for their con-
tributions than was available for those contributors to arganizations classified
as 20% charities.

With the changes in the law lit 1969, the former provision with respect td
charitable contribution deductions was picked up and placed into the defini-
tional provision-Section 509--whichl distinguished between private and other

.than private foundations. Thus an organization which could qualify as what
was than a 30%-now a 50%-charity because of other changes in the law-
would qualify as other than a private foundation. This is provided under
Section 509(a) (1) of the Code. Organizations covered by this provision are
colleges, universities, hospitals, and publicly supported organizations such
as the Red Cross, -tnited Fund, Boy Scouts, and other such broadly based
publicly supported organizations.

Because of definitional problems that existed under Section 170(b) (1) (A)
certain organizations, even though they had broad-based public support, could
not be classified as Section 170(b) (1) (A) (6) organizations because they
received support in the form of membership dues rather than contributions.
Into this category fell educational and scientific societies which received dues
income. With respect to these orgaflhll s, since they were broadly publicly
supported, there was provided iit Section 500(a) (2) a means by which they
could qualify as other than private foundations.

In general with respect to organizations classified under Section 509(a) (1)
and 509(a) (2), there was a requirement that the organization receive more
than one-third of its support from the general public, or In the case of Section
509.a) (1), be among other types of organizations listed in Section 170(b) (1)
(A). With respect to 509(a)(2), there was a limitation upon the amount of
Investment income which could be received.

In addition, there was provided another mechanism by which organiflations
could qualify as other than private foundations. Under this method the
organization was required to demonstrate that it was controlled, supervised
or operated in connection with an organization described In Section 509(a) (1)
or (2) and that it operated exclusively for the benefit of, to perform the
functions of, or to carry out the purposes of a Section 509(a) (1) or (2) or-
ganization. Thus if there were an organization which was formed and con-
trolled by a public organization-the trustees were appointed by the organiza-
tion and it operated to perform the function of, to supj)ort or carry out the
purposes of such organization-the organization qualified as a publicly sup-
ported organization-the organization qualified as a publicly supported or-
ganization. This was provided by Section 509(a) (3).

Still another means by which an organization could qualify as other than
a private foundation was provided in the last sentence of Section 509, where
it was provided that certain organizations could achieve other than private
foundation status if they were controlled by organizations exempt under other
specified provisions in the Internal Revenue Code. These organizations qualify
for other than private foundation status even though the parent organiza-
tions are not charitable. This status was provided for organizations which
were controlled by organizations such as the National Association for the
Advancement of Colored People (Social Welfare. Section 501(c) (4)], Team-
sters Union [Labor Union, Section 501(c) (5)1, and U.S. Chamber of Com-
merce (Trade and Professional Groups,- Section 501(c)(0) of the Internal
Revenue Codel.

The benefits of receiving classification under any of these sections of the
Code, which will permit the organization to qualify as other than a private
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foundation, are that tile organization by being so classified escapes the re-
quirements imposed on private foundations. Thus such organizations are not
subject to taxes on Investment income, nor are they subject to certain distri-
bution requirements. Tile exclusion from other than private foundation status
-of the above referenced types of organizations was premised upon the con-
,clusion that, given the nature of the organizations, they would not stray
from the accepted paths of charitable organizations because of public scrutiny.

It was provided in Section 4042, which relates to the distribution require-
ments, that special status was to be given to certain private operating founda.
tions. These are organizations that, while they cannot qualify as pul)lic found.
dlations, engage in the operation of charitable activities. Mechanical tests were
provided by which they could escape the requirements on distribution If they
could establish that they met certain mathematical tests which were pro-
vided In Section 4942(j) (3).

There are certain organizations which are comparable to schools and uni-
versities [Section 509(a) (1) organizations] which are classified as private
foundatlol s under Section 509. These organizations are orphanages. Further
these organizations, because of, their support having come from a relatively
few Individuals, may not escape being classified as a private foundation by
meeting the public support tests of Section 509(a) (1) or 509(a) (2).

In particular, this memorandum will deal with the Sand Springs Home,
which Is located In Sand Springs, Oklahoma. It is an orphanage which, be-
cause of its peculiar circumstances and as a result of the Tax Reform Act
ot 1969. Is not classified as other than a private foundation or as an operating
foundation.

SOLUTIONS TO THE PROBLEMS

There are two bills pending in the House [one of which has been introduced
in the Senate] which would serve to eliminate the problems of the Sand
Springs Home. The two hills were introduced to cure separate but widespread
problems of certain charitable organizations. Uniquely, the Sand Springs Home
Is covered by the provisions of both of these bills.

H.R. 2258 will permit organizations which are controlled by organizations
which are exempt under Sections 501(c) (8) and (10) [Masonic or fraternal
orders] to qualify as other than private foundations. This legislation would
cover the Sand Springs Home.

H.R. 1446? [the successor bill to H.R. 2259] which carries the Senate
number S. 3460, will permit organizations which provide for the long-term
care of orphans, widows or the aged to be relieved of tax imposed by Section
4940 and the distribution requirements of Section 4942. In order to qualify
for such treatment, an organizations must spend an amount equal to 3%
of its net investment assets each year,

Notwithstanding the fact that either of these bills would cure the problems
created for the Sand Springs Home, the Home urges that the Subcommittee
recommend the enactment of both bills, since they make separate and neces-
sary changes In the laws to permit deserving organizations to carry out their
charitable purposes.
H.R. 2258

As was Indicated above, the Trustees of the Sand Springs Home are ap.
pointed by the Grand Master of Masons in Oklahoma. If this Masonic organi-
zation were classified as a Section 501() (4), (5) or (6) organization, rather
than a Section 501 () (8) organization, the Home would qualify as other than
a private foundation. This classification would follow since the trustees are
appointed by the Masonic Order through Its presiding officer and the Home
carries out a type of activity which is closely identified with charitable
Masonic activities.

However, as indicated, the Masons are not a Section 501(c) (8) or a Sectiou
501(c)(4), a Section 501(c)(5) or a Section 501(c)(6) organization. Thus
even though an organization which is responsive to the public and which
has broad public support has Jurisdiction and control of Sand Springs Home
by virture of Its power of appointment of trustees, the Home may not qualify
as other than a private foundation. Organizations controlled by Masonic and
similar organizations exempt under Section 501(e) (8) and under Section
501(c) (10) of the Interal Revenue Code should be extended the same treat-
ment as organizations exempt under Section 501(c) (4), (5) or (6).
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In a general explanation of the Tax Reform Act of 1969, which was pre-

pared by the staff of the Joint Committee on Internal Revenue Taxation, the
following is state1 on Page 158, footnote 27: "Under the Act, an organization
can also escape private foundation status by qualifying under the third cate-
gory as an "affiliate" of one or more organizations described in Sections
501(c)(4) [social welfare organizations], 501(c)(5) [labor unions and
granges], and 501(c) (6) [chambers of commerce and trade associations]. In
such a case, the Section 501(c)(4), (5) or (6) organization must itself be
broadly, publicly supported to such an extent that if it were exempt under
Section 501(c)(3), it would meet the standards of the second category de-
scribed in the text."

Thus, as is apparent, what Congress was seeking at that time was to pro-
vide that organizations controlled by broadly publicly supported organiza-
tions, even though not charitable organizations, be treated as other than
private foundations. Certainly Masonic groups, exempt under Sections 501
(c) (8) or 501(c) (10) meet this requirement. In particular, the Senate report
on II.R. 1327 at page 59 stated: "(e). The Committee provided that a-founda-
tion which is run in conjunction with an organization exempt under para-
graphs (4), (5) or (6) of Section 501(c) [such as a social welfare organiza.
tion, labor union or agricultural organization, business league, real estate
board, etc.] which Is publicly supported is to be treated as meeting the public
support test for purposes of being a public charity rather than a private
foundation. This Is an addition to present law [under which an organization
Is treated as being publicly supported to the extent that its support is re-
ceived as grants or contributions for'an organization that is publicly sup-
ported ]."

From these glimpses of the Congressional intent for the enactment of the
last sentence of Section 509(a) (3), it is clear that Congress was seeking that
a public foundation status he conferred based upon a relationship with a
public organization. It is unfortunate that it overlooked the Masonic orders
during this legislation, but as can be seen from the language with respect to
the organizations that were included there is no good reason for the organi-
zations not being provided such treatment. There has been introduced H.R,
2258, which would amend the last sentence of Section 501(a) to provide as
follows: "For purposes of paragraph (3), an organization described in para-
graplh (2) shall be deemed to include an organization described in Section
01(c) (4), (5) or (6) or an organization incorporated before June 1, 1939

and described in Section 501(c) (8) or (10) which would be described in para-
graph (2) if it were an organization described in Section 501(c) (3)."

The new language refers to Sections 501(c) (8) and 501(c) (10). The im-
portance of this to the Sand Springs Home is that since its trustees are ap-
pointed by the Grand Master of Masons in Oklahoma, which is exempt under
Section 501 (c) (8) and which could meet the requirement of Section 509(a) (2)
if they were exempt under Section 501(c)(3), the Home, if H.R. 22.58 is
enacted, will be other than a private foundation. It is submitted that the
grandfather features of the bill should be eliminated since regardless of when
formed, an organization controlled by an organization controlled by an or-
ganization described in Section 501(c) (8) or (10) should be treated as other
than a private foundation.

During the passage of the Tax Reform Act of 1969, there was considerable
attention directed by the American Bar Foundation, the American Society
of Association Executives, labor unions and the Chamber of Commerce of
the United States to foundations which received most of their support from
or were controlled by labor unions or business or professional associations
[such as the American Bar Association] and that would have otherwise been
classified as private foundations under the initial proposed definition of pri-
vate foundations. The House version was amended accordingly by the Senate
an dthis was finally adopted as a part of the Internal Revenue Code to
provide that organizations that were controlled or operated in connection
with designated organizations would not be classified as private foundations,
If it were not for the last paragraph of Section 509(a). a foundation which
received all of its funds from the International Ladles Garment Workers
Union, or the trustees of which were appointed by the Chamber of Commerce
of the U.S., for instance, would be classified as a private foundation.



234

It is this paragraph of Section 509(a) (3) that is proposed to be amended.
The purpose of this proposed amendment is to provide that the same treat-
ment shall be extended to organizations controlled by organizations described
in Sections 501(c) (8) and 501(c) (10). There is no reason for organizations,
the governing bodies of. which are appointed by the Masons, and other similar
organizations such as Knights of Columbus, not to be extended the same treat-
ment as organizations, the governing bodies of which are appointed by unions
or trade associations, since the control is in a "public" organization. In the
case of the Sand Springs Home, whose trustees are appointed by the Grand
Master of Oklahoma Masons, it is clear that the control is in a public
organization.

It Is submitted that H.R. 2258 should be enacted since undoubtedly it was
only because of oversight that this provision was not placed in the Internal
Revenue Code in 1969 at the time similar language was added providing such
treatment for organizations controlled by trade associations and labor unions.
S. 3460 and H.R. 14467 1

S. 3460 (H.R. 14467) should be enacted. It provides that organizations such
as the Sand Springs Home formed before October 81, 1969, which expend an
amount equal to 3% of the net fair market value of their assets as defined
in Section 4942(e) (1) (A) wou'd not be subject to the tax imposed by See.
tion 49,0 or the distribution r quirement of Section 4942. S. 3460 was Intro.
duced in the Senate by Senator Dominick and H.R. 14467 was introduced In
the House by Congressmen Brotzman, Armstrong, Burleson and Conable. It
Is submitted that this legislation should be enacted. The fact that the Home's
endowment has come from one individual should not prevent its-being classified
as other than a private foundation since there are other sections of the
Internal Revenue Code which permit organizations to be classified as other
than private foundations even though the endowment has been supplied by a
limited number of persons. Examples of this are medical research organiza-
tions as well as universities and schools which are classified under Section
170(b)(1)(A)(ii) and (lii) of the Internal Revenue Code and by virtue of
Section 509(a) (1) as public organizations. Therefore, there is ample precedent
for 'the treatment requested.

Many organizations are exempt from private status due to the function
which they serve. Churches, schools, hospitals, and units of government are
types of organizations which are treated as other than private foundations
because of the function they perform or the benefits they confer on society.
Certainly organizations which operate facilities for the long-term care of
children, widows and elderly persons should be accorded the same status as
these organizations.

Another factor should also be considered. There are numerous other homes
for children and the elderly in the United States which are operated and/or
sponsored by churches, fraternal organizations and labor unions. These or-
ganizations already are relieved of the private foundation requirements. It
is submitted that the Sand Springs Home and other organizations which have
been privately endowed and which care for children and the elderly should
not be treated differently and should be relieved of the requirements imposed
on private foundations, Including the 4% annual excise tax on net investment
Income imposed by Section 4940 of the Code.

S. 34610 amends Section 4942 to exempt organizations which operate and
maintain as their principal purpose or function facilities for the long-term
care, comfort, maintenance or education of resident permanently and totally
disabled persons, elderly persons, needy widows and children, and which
expend annually for such purposes an amount equal to not less than 3% of
the value of their Investment assets.

S. 8460 seeks to afford to organizations which operate facilities for the
long-term care of the elderly and children a status similar to that now ac-
corded to hospitals and medical research organizations. except for the added
requirement that annual expenditures for operation of the facilities must
equal or exceed an amount equal to 3% of endowment. If enacted, S. 3460
will exempt such organizations from the 4% annual excise tnx on net invest-
ment Income and permit the funds otherwise payable as taxes to be devoted,
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to care of residents. The bill would also eliminate the uncertainties associated
with qualification of such organizations as operating foundations under Sec-
tion 4942 of the Code. Attached as an-exhibit is a letter from the Treasury
commenting on H.R. 2259. S. 3400 is the successor to H.R. 2259 and answers
the Treasury objections.

SUMMARY

For the reasons stated above, it Is respectfully requested that the Sub-
committee make a favorable recommendation with respect to both H.R. 2258
and S. 3460.

DEPARTMENT OF THE TREASURY,
Washington, D.C., Dec. 10, 1973.

Hon. WILBUR D. MILLS,
Chairman, Committee on Way/s and Meais, Hou8e of Representatives,
Washington, D.C.

DEAR MR. CHAIRMAN: This in response to your request for the views of the
Treasury Department on II.R. 2258 "A BILL to amend the Internal Revenue
Code of 1954 to exempt certain organizations from private foundation status."

The private fotlnda~ton-provislons apply only to organizations which are
exempt from Federal income tax under section 501(c)(3) of the Internal
Revenue Code--that is; exempt organizations to which tax deductible contri-
butions may be made. UUnder section 509(a), a section 501(c) (3) organiza-
tion is a private foundation unless it falls within a specific exception. The first
excepted group includes certain categories of charities that have been ac.
corded a preferred status under the Income tax provisions. In that charitable
deductions for contributions to such organizations are subject to a 50 percent,
rather than a 30 percent. limitation. Also excepted are certain charities that
receive broad-based public support. A third exception applies to charities
which are organized and operated to assist one or more of -the organizations
failing within either of the first two exceptions in carrying out their charitable
functions, and which are "operated, supervised, or controlled by or in con-
nection with" such other organizationss. The justification for this third ex-
ception is, of course, that the relationship between the "parent" and the "sup-
port" organization ensures that the support organization will be as responsive
to the public interest as the parent organization itself.

Many support organizations that are exempt from tax under section 501(c)
(3) are affiliated with a parent organization that is exempt from tax under
some other provision. In cases where the parent organization, were it a
section 501(c)(3) organization, would qualify under the second exception le-
scribed above, it would appear appropriate to accord the support organization
an exclusion from private foundation status. Section 509(a) presently pri,
videos such ana exclusion for support organizations affiliated with section
501(c)(4) organizations (civic leagues and employee associations), section
501(c) (5) organizations (labor, agricultural, or horticultural organizations),
and section 501(c)(6) organizations (various business leagues). I.R. 2258
would extend this exception to support organizations affiliated with section
501(c) (8) and (10) rganizations (fraternal beneficiary -societies, orders, or
associations).

The Treasury Department supports the enactment of H.R. 2258. AffillAtion
with ia frnal beneficiary society, order or association ensures indirect
public scrutiny of the activities of the affiliated organization through .the
supervision of the parent organization.

However, we would suggest that the restriction of the amendment's appli-
cability to charitable organizations supporting the charitable activities of
such parent organizations incorporated prior to June 1, 1939, be deleted. The
basic proposal is fair and sound. But, the limitation causes the proposal to
look like special interest legislation to allow the continuation of a question.
able practice (which is not the case).

If enacted, H.R. 22.58 would result in an estimated revenue loss of less than
$5 million, regardless of whether the reference to incorporations prior to
June 1, 1939, Is deleted.

t5-86--74-16
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The Office of Managefilent and Budget has advised the Treasury Depart-
ment that there Is no objection from the standpoint of the Administration's
program to the presentation of this report.

Sincerely yours,
FREDERICK W. HICKMAN,

Assitant Secretary.

FREEDOM OF INFORMATION REvIEW

The Freedom of Information Review includes the material from three sources:
The Treasury Department file of formal reports on legislation, the cor-
respondence received and sent by the Office of the Assistant Secretary
of the Treasury for Tax Policy, the Freedom of Information Reading
Room of the Internal Revenue Service. All bill reports plus selected items
from the other sources will be summarized In Tax Notes

BILL REPORTS
Old ago home contribution.

The Treasury Department gave qualified approval to a bill (H.R. 2259),
sponsored by Wa'w and Means member Donald 0. Brotzman, R-Colo., which
would make charitable contributions to old age homes deductible up to 50%
of the donor's contribution base compared with the current 20%. Moreover,
it would exempt most, old age homes from all the private foundation pro-
visions of the Tax Reform Act of 1069. Treasury said it did not approve of
the Increase in the contribution limit nor In the exemption from several
of the restrictions Imposed by the 1969 act. It also said the revenue loss
from the bill would not exceed $5 million a year.

Treasury noted that the private foundation provisions most pertienent to
long-term care facilities are:

The requirement In Section 4942 of the Internal Revenue Code that a
private foundation distribute or expend a specified percentage of its
investment assets or its entire adjusted net income, whichever is greater.

The 4% tax on private foundation net investment income imposed by
Section 4940.

Because many foundations must rely on their endowments to meet their
long-term care commitments, Treasury said, too great a distribution require-
ment plus the 4% tax can seriously Inhibit the organization's ability to ful-
fill its long-term care commitments.

Treasury Is sympathetic to the "special needs" 'of the long-term care
organizations, the report said, and agrees that it would be well to stabilize the
long-term investment return and distribution requirements at a conservative,
constant level, such as the 8% set by the bill. Treasury also has favored re-
duction or elimination of the 4% tax on net Investment Incotne, the report
continued.

However, Treasury continued, there Is no need to limit, as the bill does,
the proposed changes to those organizations In existence on May 26, 1909.
More Important, there are four other private foundation restrictions which
should be maintained, Treasury said. These are:

The tax imposed by Section 4941 on acts of self-dealing, such as sales
between the organization and related persons;

The tax imposed by Section 4948 on excess business holdings;
The tax imposed by Section 4944 on the making of investments which

jeopardize the charitable purpose of the organization; and
The tax imposed by Section 4945 on the making of certain taxable

expenditures, such as payments for carrying on prapaganda or attempting
to influence an election.

The bill was Included by Brotzman In the list of miscellaneous bills sched-
uled to be taken up soon by the Ways and Means Committee (See Tax Notes,
January 7, pages 8 and &)
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1TATEMR.NT OF GERALD A. DESMOND, SECRETARY, KOILER FOUNDATION, INC.,
KOHILER, WIS.

This statement is being submitted on behalf of Kohler Foundation, Inc.,
Kohler, Wisconsin.

Mr. Chairman and members of the Senate's Subcommittee on Foundations,
we appreciate tile opportunity to submit this written statement to the Sub-
committee on Foundations.

Kohler Foundation, Inc. is a Wisconsin non-stock, nonprofit corporation,
organized in 1040 under the laws of the State of Wisconsin, and has been
classified as a private foundation under Section 509(a) of the Internal
Revenue Code. All of the substantial contributors, as defined under the Tax
Reform Act of 1969, are deceased, as are all of the incorporators. It is a
relatively small private foundation with total fair market value of assets of
$7,731,659.91 as reported on Form 990-PF to the Internal Revenue Service for
the year 1973.

Kohler Foundation, Inc. males direct expenditures for cultural programs,
scholarship awards, and for the operation and maintenance of a historic
home called "Waelderhaus." In addition, contributions are made to organiza.
tions conducting educational, historical, cultural, religious or charitable ac-
tivities. Kohler Foundation, Inc. was responsible for initiating and then par-
ticipating in the development of an Arts Center in Sheboygan, Wisconsin, and
Wade House State Park In Greenbush, Wisconsin.

As you indicated in a prior press release, Mr. Chairman, the hearings were
to be conducted specifically in connection with the administration of the laws
pertaining to private foundations by the Internal Revenue Service and the
way in which the Tax Reform Act of 1969 and its implementation has affected
the ability of foundations to serve grantees.

I attended the hearings on May 13 and 14, 1974, and would like to address
myself initially to the testimony of some of the witnesses who question the
propriety of exempting private foundations from paying income tax because
most of the foundation |lrogramns are not serving the real needs of tile general
public. They contend, inferentially at least, that Government can and should
take care of the programs fostered by private foundations. We submit, Mr.
Chairman and members of the Committee, that the greater number of pri.
vate foundations in this country today are serving the needs of the general
public in the charities they support. We submit also that were it not for
the huge sums of money contributed by private foundations as a whole, many
worthwhile and absolutely necessary services could not be performed to help
the unfortunate. Neither the State nor the Federal Government would be
able to respond to all the pleas from those in need. The fact that there exists
today in this country, the richest in the world, such abject poverty, is
eloquent evidence that Government cannot take care of the basic needs of
the entire society.

I need not remind you gentlemen that this country was founded upon the
principle of independence and freedom of choice. Once we attack the concept
of freedom of choice we ride headlong into a more sturctured state. We sub-
mit that freedom of choice is attacked when our citizens are told that they
cannot exercise their independence by choosing the charity they desire and
that Government will perform the function of funding all charitable endeavors.

With respect- to the specific provisions of the Taffi Reform Act of 1069,
I respectfully request your Committee to consider the reduction of the 4%
excise tax on net investment income to an appropriate amount sufficient to
provide the funds necessary for the Internal Revenue Service to perform its
audit functions required by the Act. The 4% excise tax was levied to pro.
vide funds for this purpose. As stated by Honorable Dewey F. Bartlett,
United States Senator from Oklahoma, in his testimony before the Subcom.
mittee on May 14, 1974, "experience has shown that this figure produces
revenue which is far in excess of what the Treasury needs to audit the acti.
vities of all exempt organizations, let alone what it needs to audit just
private foundations." There are some that suggest that the excess amount be
turned over to the State Governments so that they can police private founda-
tions. We submit, gentlemen, that this action would merely be unnecessarily

-creating more Government jobs and would have the effect of spending money
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for the sake of spending. Such action is wasteful, and is needlessly spending
money that otherwise would be used to support charitable projects. In this
sense grantees are adversely affected by this provision of the Act.

Your attention is directed, gentlemen, to another provision of the Tax
Reform Act of 190 which has affected the ability of private foundations to
serve grantees.

Section 4042(d) of the Internal Revenue Code, In defining the term "dis-
tributable amount," provides that It Is an amount equal to the minimum
Investment return or the adjusted net Income (whichever is higher) reduced
1-y the amount of taxes imposed under Subtitle A and Section 4940.

"Minimum Investment return" ts defined under Subsection (e) as the amount
determined by multiplying the fair market value of the assets by 6% or by
the percentage determined by the Secretary. 5.5% was the percentage fixed by
the Secretary for the year 1974.

It Is respectfully submitted that this provision places an unreasonable
burden on foundation managers by requiring them to obtain a minimum re-
turn on these Investments each year, regardless of the economic conditions
prevailing In the country. This is not always possible to achieve, even by
security analysts -and investment bankers, not to mention the less financially
erudite foundation managers. Consider the dividend yields of the 30 com.
panics which make up the Dow Jones average as listed below. Note that this.
data was accumulated at a time of relatively low price and high yield.

DIVIDEND YIELD OF CORPORATIONS INCLUDED IN DOW JONES AVERAGES

1973 yearly Market price as
dividend of Dec. 31, 1973 Percent yields

Allied Chemical................................... 1.32 49 2.7lmAlumm .................................. 3
3: American Brands .................................. 2 .387
4. American Can ...................................... 2.20 26 8.4
S. American Telephone & Telegraph .................... 3.08 51 6.1
6 Anaonda ........................................ 50 261 1

Bethlehem Steel .................................... so 33 H
Crsler.................................40I"99. OuPont ......................................... [s lip 3.6

10. Eastman Kodak ................................... 1.91 116
i1. Esmark ......................................... 00 241, 1:0

.Exxon ............................................ 00 944 it
4 G eral Fod ...........Et........................ 3. ...
I. General Foods........................... 126

6. o r M o .................................... 1.00 15W
International Harvester ............................. 1.60
International Nickel ........................... 1.35 3 .
International Paper ............................... 1.75...Johns Manville .............................. 1.20

. Owens-Illinois .................................... 1.64 30 4.
Procter & Gamble ................................ 1.80 92 2.0

23 Sears Roebuck .................................... 1.85 s0x 2.3
24. Standard Oil of California .......................... 1.70 35 4.9
25. Texaco...................................... 176 29 L 60

6.Union Carbide................................ 2.10 344
United Aircraft .................................... 1.80 23 .
U.S. Stol ........................................ 1.60 37 4.3

2 Westinghouse Electric ............................... 972 3.$
30. Wolwoth ................................ 1.20 11 5

Averap .................................................................... . 5.026,

Note.-14 or 46.6 percent, 5.5 or ovwr.

It io to be noted that the average yield of all these companies was only
5.026%, and only 14 had yields of 5.15% or more. If any investment banker
or securities analyst had the perspicacity to be able to choose the best 14
performing companies beforehand, he would be considered clairvoyant. We
submit, gentlemen, that this Is not possible for the experts and certainly not
for the foundation managers. Your attention ts directed to the inescapable
conclusion that under these circumstances foundations are faced with the.
ultimate depletion ofttheir assets If they are forced to make annual distribu..
tions on the basis now required under the Code.
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The purposes and objectives of this section of the Act were to prevent
private foundations from unduly accumulating their income, thus depriving
charitable organizations of receiving aid on a timely basis. The purposes of
this section can be accomplished by requiring private foundations to distribute
100% of their actual net income, thereby eliminating the distinct possibility
of the assets of foundations being entirely depleted over the years because
of having to liquidate them to make the annual mandatory distribution.

Finally, gentlemen, I submit that the high administrative, legal and ac-
counting costs that private foundations must bear to insure compliance with
the Tax Reform Act of 1969 and regulations issued thereunder have had an
adverse effect upon small private foundations and consequently upon chari-
table institutions. All of these expenses have increased substantially for our
foundation sine the Tax Reform Act of 1969 became effective, as they un-
doubtedly have for other small private foundations. This has resulted in a
reduction of the amount of money available for distribution. While I have
no specific recommendation to mqke in this regard, except perhaps that dif-
ferent standards be applied under the Act for smaller private foundations,
I suggest that your Subcommittee consider ways of alleviating the burdens
placed upon the small private foundation with assets of less than $10,000,000.

Thank you for providing the opportunity to present our views.

ARNOLD & PORTER,
Washington, D.C., May 24, 1974.

Hon. VANCE HARTKE,
Chairmaan, Subcomnmittee on Foundations of the Committee on Finanoe, U.S.

Setiatc, Washington, D.O.
DEAR MR. CuAIRMAN: Our law firm represents a number of private founda-

tions concerned with the existing transitional rules for the disposition of
excess holdings. The enclosed statement reflects what we consider to be a
serious problem existing In connection with the administration by the Internal
Revenue Service of the Tax Reform Act of 1969 as It pertains to private
foundations. We welcome the opportunity to submit this statement and would
be quite willing to meet with members of your staff with regard to this
problem.

Over the past four years we have conferred with the Treasury and Internal
Revenue Service* in an effort to demonstrate to''them that the problems can
be solved administratively. To date, neither the Treasury nor IRS has con-
curred with our suggestions or has suggested any procedure for dealing
with a most serious problem. Consequently, if the transition problem cannot
be solved administratively, it is clear that amendatory legislation has to be
enacted. To that end, your Subcommittee is to be commended for its willing-
ness to hold public hearings on this subject.

Sincerely,
MITCHELL RooovIN.

STATEMENT OF MITCHELL ROGovIN, ATTORNEY, ARNOLD & PORTER,
WASHINOTON, D.C.

HEARINGS ON PROBLEMS WHICH MAY EXIST IN CONNECTION WITH TIlE ADMINISTRA-
TION OF THE TAX LAWS PERTAINING TO PRIVATE FOUNDATIONS BY TIlE INTERNAL
REVENUE SERvICE

introduction
Section 4943 of the Code, introduced into tile law by the Tax Reform Act

of 9109, requires divestitures, within certain time limits, of a private founda-
tion's excess business holdings. Briefly stated, excess business holdings exist
whenever a foundation and/or its trustees and officers and !or persons who
have contributed to the foundation or any combination of the foregoing own
20% (in some cases 35%) of the stock of a business. The Congress recognized
that in many instances the existing excess lboldings then held by private foun-
dations consisted of stock in closely held corporations whose stock was owned
by so-called, "disqualified persons" (that is. people who had made contribu-
tions or who were trustees or officers or who were otherwise closely related
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to the foundation), for which stock there was little if any market outside
the disqualified persons group. Accordingly, to afford foundations a means
for complying with the divestiture requirements with respect to existing
holdings, Congress provided a transitional rule. In section 101(1)(2)(b) of
the Tax Reform Act, to the effect that the provisions of section 4941 of the
Code (which in general prohibit any transaction between a foundation and
related people, generally called, self dealing transactions) would not apply
to a foundation's sale to its disqualified persons of the excess business hold-
ings owned (or treated as being owned) by the foundation on May 26, 1960,
if the sale price received by the foundation equalled or exceeded the fair
market value of the property at the time of disposition.
Problem In implenwntat~on of the transitional rile

Many foundations that held substantial blocks of closely held stocks on
May 26, 1969, or would be acquiring substantial blocks of such stock In
the future under wills and irrevocable trusts executed prior to that date,
looked to redemptions by the issuing corporation (a disqualified person)
pursuant to this transitional rule as the only feasible way In which they
would be able to comply with the divestiture provisions and raise moneys for
their charitable activities. Without the transitional rule, such redemptions
would have been prohibited as acts of self dealing. However, the present
policy of the Treasury Department and the Internal Revenue Service In their
implementation of the transitional rule makes it virtually Impossible for a
private foundation to dispose of its closely held stock through such redemp-
tions without Incurring excessive risks.

In order for such a redemption to come within the scope-of the transitional
rule, the corporate disqualified person must pay the foundation an amount at
least equal to the fair market value of the stock being redeemed. This is an
appropriate requirement, but without more It Is almost Impossible to deal
with. Where the stock being redeemed is closely-held stock in which there
is no trading or sales between unrelated parties, there Is great difficulty In
ascertaining fair market value. Even though a foundation may retain in-
dependent appraisers for the purpose of valuing the closely held stock to
be redeemed, all history in this area of valuation teaches that In many In-
stances the valuations of the independent appraisers may differ from each
other and from the fair market value claimed by the Service and all of these
may differ from the fair market value as finally determined by a court.'

Neither the transitional rule itself, nor the regulations, provide foundations
with any guidelines for achieving the requisite fair market value. The In-
ternal Revenue Service is not willing to change its prior practice of not giving
advance rulings on fair market value questions and has been unwilling to
agree to or propose any procedure for determining fair market value., Yet,
if the price paid by the redeeming corporation should differ from the finally
determuled fair market value, then the redemption transaction becomes air
act of self dealing and a penalty excise tax is Imposed on the foundati.gp
managers and the redeemlng corporation. As a result, foundation managers
must act at their peril if they dispose of existing excess holdings by redemp-
tions made pursuant to the transitio:.,*d rule. In effect, the managers are
being held to a requirement of strict accountability in fixing the value of
closely held stock for which there Is no market and no arms length transac-

_tions because (I) no procedures are provided for determining fair market
value and (i) no provision Is made for settling good faith differences In
opinion of fair market value In cases where there is reasonable cause and
where the foundation had -employed ludependent appraisals in determining
value.

In sum, foundation managers face the prospect not only of becoming
liable for what may be a substantial penalty tax, but, more Importantly, with

I The courts have recognized that the determinntion of the fPir market vale of stock
representing a minority Interest It a closely held corporation prevents an extremely
dilltilt and elusive question of fact. See, e.g.. Morris M. Messing, 48 T.C. 502 (1907);
Estate of Lueretia Eddy Cotchett, 33 T.C.1H. No. 81 (1074).

'Indped. ony program of advance ruling on the question of fair market value by the
Service would likely be costly for the government time consuming and equally pro-
vocative.
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the stigma of being considered manipulators of charitable funds. If a founda-
dation manager or a disqualified person commits an act of self dealing be-
cause of a difference in opinion between the foundation's independent ap-
praisers and the Service in connection with the value of stock redeemed
under the transitional rule, his being an admitted self dealer may subsequently
be used to impeach or discredit him, in some later civil proceeding between
him and other private parties, completely unrelated to the governmental regu-
lation of foundations. The determination that a fiduciary is a "self dealer"
is not to be made lightly. In the case of the redeeming corporation, the
prospect of inadvertently committing an act of self dealing may compel the
directors, as prudent businessmen, to refuse to redeem any of the foundation's
excess holdings because of the incalculable risks involved; i.e., not only the
possibility of a penalty tax, but also the possibility of subsequent minority
shareholder suits.

Initially, the Internal Revenue Service took the position that in redemp-
tions made pursuant to the transitional rule, if the redemption price were
less than finally determined fair market value, the entire redemption transac-
tion would become an act of self dealing and the self dealing and the self
dealing tax imposed by section 4941 would be imposed on the entire amount
involved in the transaction. The Service subsequently modified this position.
Regulation §53.4941(e)-l(b)(2) (iii) provides that only the differential be-
tween the price paid and the finally determined fair market value is to be
treated as the amount involved in the self dealing transaction upon which
the penalty tax will be imposed, provided that: a good faith effort had been
made to determine fair market value; the appraiser who made the valuation
was not a disqualified person, was competent and was not in a position to
benefit from the value utilized; and the method used in the valuation was a
generally accepted method for valuing comparable property. But this ap-
proach only represents a difference in degree. Neither the penalty tax nor
the amount of money that must be paid to correct the valuation variation is
the real problem. The overriding concern of foundation managers and redeem-
ing corporations is the onus of becoming self dealers even though best efforts
were applied in reaching a valuation price.

Administrative solution
For the past several years, we have been trying to work out, with the

Treasury Department and the Internal Revenue Service, an administrative-
solution to the fair market value problem. Our efforts have not been success-
ful, principally because, in the view of the Service, there is no statutory
basis on which to make a distinction between a willful, erroneous valuation
and a good faith difference of opinion. The Service basically takes the posi-
tion that the Congress intended that a good faith difference in opinion would
have the same effect as a willful error.

We had originally proposed that where closely held excess holdings are-
redeemed pursuant to the transitional rule, if there was an ultimate determina-
tion by a court or an agreement with the Service that the fair market value
of the stock at the time of the transaction was in excess of the redemption
price originally paid, the transaction would continue to be within the purview
of the transitional rule and would not become an act of self dealing if there
had been a good faith effort to ascertain fair market value and the redeeming
corporation had, by contract, bound itself to pay the foundation the difference
between the original redemption price and the finally determined fair market
value, plus interest. The Kervice feared that this proposal may have the
effect of depriving the Service of standing to litigate. We then amended
our proposal, to limit its scope to instances where the controversy on value is
settled at the administrative level. We suggested as an alternative approach,
giving the taxpayer the right of electing binding arbitration. Under both the
alternatives contained in our amended proposal, the redemption transaction
would not be case as an act of self dealing so long as the foundation had
acted reasonably in estimating value and the redeeming corporation was
bound to pay the foundation any differential in the value, plus interest. Our
amended proposal has been rejected.

In the view of the Service, the self dealing provisions of section 4941 make.
no allowance for any difference in opinion in determining fair market value,.
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whereas such a provision Is made with respect to determining fair market
value for purposes of other provisions of the Tax Reform Act. Section 4942
and the regulations issued thereunder require foundations to make qualifying
distribution each year of the greater of actual net income or an amount based
on a percentage of the fair market value of the foundations' investment assets.
Section 4942 provides that the determination of fair market value for such
purposes is-to be made pursuant to guidelines set forth by the Commissioner
and further provides that if a foundation fails to distribute the correct amount
of income as a result of an error in valuing its investment assets, no penalty
will attach so long as the failure was not willful, was due to reasonable
cause and is corrected within a specified time period after there has been
a final court decision or a final agreement as to a different value. Because
similar language does not appear in either section 4941 of the Code or section
101(1) (2) (b) of the Act, the Treasury Department and the Internal Revenue
Service have concluded that the Congress intended no room for differences
in opinion in fair market value determinations made in connection with dis-
positions of existing excess, holdings pursuant to the transitional rule of sec-
tion 101(1) (2) (b) and that regardless of the non-willful nature of the dif-
ference in opinion and regardless of how extensive the reasonable cause,
nevertheless, if a foundation, in such a transaction, receives anything less
than what the courts may, after the fact, ultimately determine to be fair
market value, an act of self dealing has been committed. It is very doubtful
that Congress had any such punitive intent in the relief provisions of the
1969 Act, which were enacted in recognition of the fact that the 1969 Act
was a complete change in the law under which foundations had operated
for generations, or any intent that the parties to a redemption have to be
the insurer of an obvious impossibility, namely, that no one would ever come
up with a different value. The Congressional purpose was not to punish
foundations, but permit them to adjust to the new rules.

Legislative solution
Accordingly, after years of discussion, we are persuaded that the only

solution of the fair market value problem is by statutory amendment if foun-
dations are going to be able to carry out the Congressional purpose of divesting
themselves of excess business holdings, without risks to their managers and
constant uncertainty. The problem can easily be met by amending the self
dealing provisions of section 4941 to incorporate therein, with respect to dis-
positions of existing excess holdings under the transitional rule, provisions
similar to those contained in Section 4942 of the Code in respect to initially
determining fair market value in arriving at the amount to be paid out each
year and !or in respect to making adjustments where a court subsequently
determines a dieffrent fair market value. Such an amendment would make
no fundamental change in the Tax Reform Act rules governing private foun-
dations. Such a change would be of limited scope, inasmuch as it would deal
only with forced divestitures of excess business holdings held or treated as
being held by private foundations on May 20, 1969. And the effect of the
amendment would be of limited duration. As for those excess holdings actually
owned on May 26, 1969, the grace period for disposing of those holdings will
expire, except in a very limited number of cases, within the next 10 years.

Most importantly, incorporating the same fair market value provisions as
are set forth In section 4942 into those provisions of section 4941 applicable
to dispositions of existing excess holdings under the transitional rule of sec-
tion 101 (1) (2) (b), will not result in a foundation's receiving anything less
than ultimately determined fair market value. If a mistake is made, it will
have to be rectified.

The amellatory effect of such an amendment would he that foundation
managers and redeeming corporations will not face the risk of inadvertently
committing a self dealing act. This will encourage redemptions to be made
now and in the near future, to the advantage of charity.
Alternative solutions

Representatives of the Service with whom we have discussed this problem
and who frankly recognize the real impossibility of determining the correct
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fair market value of closely held stock, have suggested that if foundation
managers and redeeming corporations are unwilling to be insurers of the fair
market value determinations made by independent appraisers, there is an
alternative method available to the foundation for divesting its existing excess
holdings, namely to sell the excess holdings to persons outside the disqualified
person group or to distribute such holdings to public charities. But charity
will not be best served if foundations utilize either of these approaches.

Sales of minority interests of closely held companies to persons outside the
disqualified person group could not realistically be made for any amount close
to what an uncompelled seller would be willing to accept. Prospective pur-
chasers not only would make substantial discounts in fixing the price because
of -the nature and lack of liquidity of the rtock, but they also would be
likely to take advantage of the forced nature of the sale and make further,
unwarranted discounts from what r!!ght be called the stock's intrinsic value.

Nor would charity be served if foundations were to distribute their existing
excess holdings in closely held companies to public charities. Public charities
which receive gifts of securities otherwise than for endowment are usually
interested in selling those securities to raise cash for their operations. And
where securities are received for endowment, public charities are interested
in disposing of those securities if they think the value is declining or is un-
certain. Closely held stock, particularly a minority interest, is not regarded
as an attractive addition even to an endowment portfolio. It the public
charities decide to sell such stock interests, they generally would have no
market for such stock other than within the private foundation's disqualified
person group or among persons who would require a very substantial dis-
count because of the lack of liquidity. Public charities face the same prob-
lems as private foundations in trying to dispose of minority interests in
closely held corporations. And there may be no market available within the
disqualified person group. The foundation's disqualified persons may be un-
willing to face the risk of committing what the Service may consider to
be an indirect act of self dealing. as well as the risk. of incurring possible
constructive dividend consequences. Corporate disqualified persons may also
be unwilling to take the risk inherent in a redemption front public charities.
The accumulation and use of corporate earnings to redeem excess business
holdings is protected from adverse tax consequences only where a disposition
of those holdings is required by the excess business holdings provisions of
section 4043. The Service has regularly contended that in a closely held situa-
tion, use of corporate earnings to redeem shares is not a section 531 protected
purpose. The only protection for such a use comes from section 537 which
is not available in the case of redemptions from public charities. As a result,
the only alternatives available to public charities may be the retention of such.
holdings in their portfolios or the sale of such holdings to third parties at a
necessarily discounted price. Neither alternative would in any way achieve
the fundamental purpose of the Tax Reform Act of making the resources of
private foundations available to the maximum extent possible for operational
charitable activities.

SUMMATION

The present statutory framework of the self dealing restrictions on private
foundations, as interpreted by the Treasury Department and the Internal
Revenue Service, makes no allowance for good faith differences in opinion on
fair market value in transitional rlle dispositions. If, because of the in.
calculable risks involved In committing an act o fself dealing even through
best efforts were applied to achieve fair market value, members of the dis.
qualified person group are effectively removed from the market for a founda-
tion's existing excess holdings, the foundation's task of disposing of existing
excess holdings of closely held stock for any amount close to fair market
value, is rendered difficult and perhaps impossible.



UNITE STATte SENATE
WaehingtOn, D.C., July 1, 1974.

Hon. VAN0z HARTRE
Chairman, Suboommittee on Poundatien, Pinam Oomm4ttee, Senate Ofice
Building, Washington, D.C.

Dra VANcz: In accordance with your request for comments on the Federal
Excise Tax on private foundations, I enclose copies of two letter received from a
constituent, Mrs. Richard Parke, of North Conway, New Hampshire.

Her letters eloquently describe the plight of small civic, education and charit-
able organizations in dealing with the excise tax. It Is difficult to believe that the
Congressional Intent in passing the Tax Reform Act of 1900 was to place such
worthy organizations in financial jeopardy.

I hope the committee will give attention to this problem and find a solution
that recognizes the Injustice currently being worked on worthy civic organizations.

Would you please incorporate Mrs. Parke's letters In any permanent record of
the hearings on this Issue?

Sincerely,
THOMAs J. McINrmy,

U.S. Senator.

MRs. RIHCAAD U. PARK,
North Conway, N.H., May 25, 1974.lion. TIIOMAS 3. MCINTYRE,

U.S. Senate,
Waahington, D.C.

D sA SENAIOR MCINTYmI: On March 20 1 wrote you about the difficulty caused
the North Conway Public Library by the excise tax on private foundations, levied
on gross Income regardless of the costs of operating. We shortened our week by
two days but the savings were used up by added fuel and electricity costs.

I have just spent four hours with an I.R.S. agent on an audit which is costing
us another $300 to $400. The agent mentioned his having to assess an excise tax
of some $3000 on a struggling children's home, with the young director practical-
ly In tears He said that legislative action is the only way to save these small orga-
nizations from this excise tax and that Congressman Cleveland endeavored to
have corrective action taken but that "it never got off the floor".

Would you please take positive action to give exemption from the private foun-
dation excise tax to small civic, educational and charitable organizations which
have been granted Income tax exemption?

The purpose of the tax is to cover costs of Investigating the private foundations.
I wonder what tax is paying for the current investigations in Washington.

We have asked Congressman Wyman for his assistance, also. It would be ap-
preciated If you could send us copies of any documents which you may file with
the Committee on Internal Reventie Taxation In support of such excise tax relief.

Sincerely yours, CHRINS S. PARE

Treasurer.

MRe. RICHARD E. PARKE,
North Conway, N.H., March 20, 1974.Hon. ThOMAS 3. MCINTYRE,

U.S. Senate,
Washington, D.O.

My DEAR SENATOR McTNwrm: Because of the strong mutual interest which
I know you and I share In the welfare of small libraries, I hope that as our
Senator you may start some action which will relieve a serious burden borne by
our local library as well as by many similar small organizations.

The Revenue Act of 1900, In an effort to correct some unjustified tax benefits
to wealthy individuals through use of private foundations, placed a tax upon
them, with stringent reporting requirements. However, I do not believe that it
was the intent of the Congress to tax small, non-profit, tax exempt organizations
such as ours.

Our total income Is only about $12,000, but as It comes mostly from Income
from Investments we have been classified as an operating private foundation
-and subject to the special tax. This tax is not levied upon any income remaining
-after operating costs; it is taken from the top, before salary for the librarian,
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building expenses, purchase of books, etc. Therefore, even if operating at a loss,
we would still have to pay this tax which would increase it.

Last year this tax cost us ovdr $400. In addition we had to pay an accountant
over $3 because of the complexity of the Forms 90AR and 990PF required by
the I. R. S. These forms are the same as those filed by foundations with assets in
the millions.

This annual cost of over $750 before operating expenses for a tax-exempt
.educational association seems far beyond justice or the intent of the Congress.
Would you please determine if this taxing of small libraries was spelled out In
the act as enacted or Is the result of the interpretation by the I. R. S. when It
made up the regulations? Would you also please inaugurate corrective action,
If you agree that It was not the intent of the Congress to so burden small public
'organizations under the guise that they are private foundations?

Very truly yours,
CHRISTINE S. PARK,

Treasurer.
SALLY J. MILLER,

UTICA* MWH., July 8, 1974.MICUAZtJ 5mw, Esquire,
Staff Director, Senate Finance Committee,
Senate OIoe Building, Washington, D.O.

DEsA Sin: Senator Hartke, Chairman of the Senate Finance Committee on
Foundations, has Invited comments with respect to Internal Revenue Code sec-
tions 4940 and 4942.

Section 4942 imposes an excise tax on failure to distribute Income. The private
foundation is required to distribute as qualifying distributions the greater of
adjusted net income or minimum investment return in order to avoid the excise
tax Imposed by section 4942.

This letter relates to the treatment accorded expenses Incurred for the pro-
duction of income by a private foundation under section 4942 by the Internal
Revenue Service. Section 442 (g) defines qualifying distributions as follows:

"(g) Qualifying Distributions Defined.
"(1) In General. For purposes of this section, the term 'qualifying distribu-

tion' means-
"(A) any amount includingg administrative empcnees)paid to accomplish

one or more purposes described in section 170(c) (1) (B), . . ."
The underlined portion was added by the Senate Finance Committee. The Sen-

ate Finance Committee report states (page 85) :
"The committee's amendments made it clear that the audit fee (described

above) and the unrelated business Income tax reduce the amount the foundation
must pay out to meet the minimum distribution requirements, and reasonable
,administrative expenses of operating the foundation constitute qualifying dis.-
tributions."

Further, the regulations provide that administration expenses qualify as a
qualifying distribution. Regulation section 53.4942(a) (8) (a) provides:

"(2) DEFINITION. The term 'qualifying distribution' means-- -
(I) Any amount (including program-related Investments, as defined In section

4944(c), and reasonable and necessary administrative expenses) paid to accom-
plish one or more purposes described In section 170(c) (1) and (2) (B) .... t

Nevertheless, the Service takes the position, In connection with the instructions
to the form 990PF, that expenses for the production of income by a private
foundation can never be a qualifying distribution.

line sine qua non of every private foundation Is the capacity to produce income
for charity. The Senate Finance Committee Report referred to "reasonable
administrative expenses of operating the foundation", as constituting qualifying
distributions. The Committee Report did not say, some administrative expenses
or only certain types of administrative expenses. The only limitation Is that the
expenses of operating the foundation must be reasonable in amount.

It Is recognized that the Service has a problem with respect to the question of
whether administration expenses are qualifying distributions. In the case where
adjusted net income is the greater of adjusted net income or minimum investment
return, it is clear that expenses relating to the production of income are a deduc-
tion in arriving at adjusted net income. Therefore, the taxpayer should not be
allowed to deduct expenses for the production of Income a second time as qualify-
ing distributions.
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However, in the case where the minimum investment return is the greater of
adjusted net income or minimum investment return, administration expenses are
not taken into account In arriving at minimum investment return.

It is suggested that the following is the proper rule: In the case where adjusted
net income Is greater than the minimum investment return, expenses for pro4uc-
tion of income are not deductible as qualifying distributions because they were
deducted in arriving at the adjusted net income. However, in the case where the
minimum investment return is greater than the adjusted net income, expenses for
the production of income are deductible as qualifying distributions.

The current position of the Service produces an anomalous situation where
expenses for the production of income are deductible with respect to the adjusted
net income and are not deductible with respect to minimum investment return.

Very truly yours,
SALLY J. MILLER.

THE WILLIAM K. WARREN FOUNDATION,
Tulea, Okla., July 25, 1974.

Hon. SENATOR HA RTR,
U.S. Senate,
Washington, D.O.

DmAn SENATOR HAWKS: I am writing this letter at the request of-Mr. W. K.
Warren, founder of The William K. Warren Foundation, and Mr. 0. J. Senger,
President of The William K. Warren Foundation.

I am writing to you to encourage your support in lowering the tax on private
foundation income. The William K. Warren Foundation has without any federal
or state. funding built and equipped the largest and most modern hospital in
Oklahoma. Last year The William K. Warren Foundation paid $140,000 in excise
taxes. The net effect was that Saint Francis Hospital in Tulsa received $140,000
less than they would have otherwise received for the critically important
expansion of the hospital and the services it provides. The patients at Saint
Francis Hospital, which is a regional medical center, come from as far away as
Denver, Colorado, and the hospital has many patients from western Arkansas,
as well as Missouri, Kansas, New Mexico and Texas.

The tax on private foundation net investment income should be lowered to an
amount equal to the actual cost of audit.

The tax now raises twice as much money as is needed to cover Internal Revenue
Service audit activities of all exempt organizations. The revenue produced by a
2 percent tax will provide the Service with ample funds vigorously to enforce tile
exempt organization provisions of the Internal Revenue Code.

The Treasury has formally advised the Congress that it supports a reduction
of the rate of tax from 4 to 2 percent.

The tax is not a tax on private foundations. It is a tax on operating charitable
and educational organizations that depend on private foundations for support
and in some cases, survival. This is so because the law operates so that each
dollar of tax paid reduces by one dollar the amount private foundations otherwise
would be required to distribute for active charitable purposes.

This action by Oongress may be viewed as a desirable interim measure, leaving
for future consideration other key questions regarding the nature of the tax and
whether the monies raised by it should be earmarked for specific purposes.

I appreciate your consideration and if I can be the source of any additional
information as to how this tax effects foundations and their recipients, I would
be glad to do so either by letter or by coming to Washington to meet with you
personally.

Very respectfully,
DAvI M. BAuRR.
DALLAS, Tzx.,

R1on. VAxt HAwr July 18,1974.
Oharman, Sente Finance committee's Subcommittee on Foundations, % Mr.

Michael SterM Staff Director, Senate Finance Oommtittee, Dirken Senate
Offioe Building, Washington, D.O.

DEAR SENATOR HAwrK3: The Trustees of The McDermott Foundation, a pri-
vate foundation in Dallas, Texas, wish to submit their views on Code Sections
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4940 and 4942 in response to your invitation to file these for the record and
study of the Subcommittee on Foundations.

We believe the 4% tax imposed by Section 4940 is extremely punitive and
unnecessary. It has more than doubled this Foundation's costs (for legal, ac-
counting and administrative fees). Presumably the experience of other such,
foundations duplicates our own. These increased expenses obviously reduce the
dollars available for the charitable purposes of the Foundation. Despite the
substantial increase in the number of IRS auditors and the breadth of its in-
vestigations of such foundations, it is our understanding that the tax collected is
six times greater than IRS costs of such audits. There is certainly some argu-
ment for abolishing this tax altogether since such foundations ar the only
entities in the nation which are charged for IR8 audit services. If it is not com-
pletely abolished, we strongly urge that the tax at least be reduced to ' of 1%
of net investment income and that capital gains be excluded from investment
income so fdnds set aside and required for charitable purposes will not be di-
verted to noncharitable government use.

The prevention of indefinite deferment of distributions to charities, the thrust
of Section 4942, is commendable indeed. However the annual payout require-
ment of 6% of market value of investment assets is stringent and places too
severe a burden on Foundation trustees to secure a suffciently high rate of re-
turn to avoid :

1. Converting all its investment assets into bonds or other fixed income
securities (thus dealing a severe blow to the nation's economy as well as to
the ability of the foundation to protect itself against inflation).

2. The other alternative of slowly liquidating and terminating the exist-
ence of the foundation represents an even more severe blow to the churches,
hospitals, and educational, medical and research institutions which depend
so heavily on continued support from such foundations. We urge a reduction
in the minimum percentage required to be distributed from 6% to 8%. This
would permit private foundations to invest at least a part of -their assets
in equity securities and preserve their existence.

Many of the most vital services which meet public need were developed and
inspired as well as made possible through the financial assistance of foundations
which became classified as private under the Tax Reform Act of 1969. To con-
tinue to and further diminish their roles In our pluralistic society is. we be-
lieve, a disservice to the public. The size of foundations' assets and annual giving
ability is negligible when compared to Federal Government expenditures in
health, education and welfare. Failure to preserve the foundations, in our opin-"
Ion. will heove an unalterably negative impact on our nation's charitable Insti-
tutions.

We s hall appreciate your consideration.
Sincerely,

Mas. EUOENE McDERMOTT.
PreAdent.

SUTJHERLAND, ASLMT, & BRENNAN.
Washington, D.C., July ,6, 1974.

Hon. VANCe. HAaTKE,
U.S. Senate,
Washitngton, D.C.

DEAR SENATOR HAWrKE: On behalf of Carnegie Corporation of New York. a pri.
vate foundation, this letter responds to the request of your Subcommittee on
Private Foundations for comments with respect to section 4940 of the Internal
Revenue Code. That section imposes a 4 percent tax on the net Investment income
of private foundations.

Mr. Alan Pifer, president of Carnegie Corporation, presented testimony to the-
Subcommittee on October 2, 1978. However, as Mr. Pifer's testimony was directed
to other subjects, Carnegie Corporation believes that It Is now appropriate to
supplement the earlier testimony to Indicate Its support of proposals mnde to the
Subcommittee that the rate of the section 4940 tax he reduced. Mr. Pifer also
testified before the Finance Committee on October 0, 1989, in connection with the
Finance Committee's consideration of what was to become the Tax Reform Act
of 1969. rn the course of his testimony Mr. Pifer stated that the Imposition of a
general revenue tax upon private foundations, or any other class of charitable
organizations, represents an unwarranted departure from the long-standing tradi-
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tion of tax exemption for such organizations. At that time Mr. Pifer and others
suggested that an annual fee be imposed upon foundations to fund the costs of
enforcement of the then proposed legislative restrictions on foundations. This
alternative approach was adopted by the Finance Committee and by the Senate
in 1989.

In practice, the tax imposed by section 4940 has produced revenues which
greatly exceed the costs of enforcement. For this reason, Carnegie Corporation

- supports the proposal made to the Subcommittee by Senator Bartlett and others
that, as an interim measure, the rate of the tax be reduced to a level which would.
bring revenues from the tax into line with the costs of the Internal Revenue
Service's enforcement program. Such a reduction would, by reason of the opera-
tion of section 4942 of the Internal Revenue Code, Increase the funds distributed
by Carnegie Corporation and other private foundations for active charitable.
purposes.

The interest of the Subcommittee in this important issue is alpreclated.
Respectfully submitted,

DONALD V. MOORErnEAD.

STATEMENT OF THv LILLY ENDOWMENT, INC., INDIANAPOLIS, INDrANA,
BY LANDRUM X. BOLIaNO, ExECUTIVE VICE PRESIDENT

There is good reason for foundations to be subjected to continuous scrutiny.,
Foundations represent significant accumulations of wealth dedicated to public-
purposes, and such wealth entails both power and responsibility. How they dis-
pose of their resources may affect, for good or ill, important aspects of our
national life. At best, their grants may make possible genuine break-throughs
in the solving of major problems. At worst, they may waste substantial funds on
ill conceived or needless projects or they may prolong activities and institutions
that have outlived their usefulness. In times past a few foundations have even.
operated in such a manner as to further the special economic interests of the
supposed philanthropists, with little or no benefits to the needy persons and
worthy causes the foundations were intended to serve. These were rare excep-
tions, but such things did happen.

The Tax Reform Act of 1969 was designed to eliminate such abuses and to.
establish standards of performance that would promote the wise and socially
beneficial use of foundation funds. There may be sincere differences among honest

• people over some of the details of that law, but no thinking person will question
the desirability of publicly declared guidelines for the responsible operation of
foundations and effective enforcement of them. Nevertheless, it could well be that
certain provisions in that act should be changed, as has already been suggested
in the hearings of the Hartke Subcommittee on Foundations. A few comments
on these proposals will be included later in this statement.

At the outset, however, there is good reason to examine certain basic issues
that relate to the question of whether there is real Justification for foundations
to exist today and whether they should be permitted to exist tomorrow. To, find'
any meaningful answer we must, in turn, consider these questions:

1. Whose money is it, anyway-the government's? or the original do-
nor's?-or does it belong to the special non-profit corporate body set up to
administer the foundation, or is there some other way to define "ownership"
of foundation assets? In the past, there have been cases in which a founda--
tion acted as if its resources were still the personal possession of the
original donor and manipulated them ,to advance the donor's private eco-
nomic interest and, in greater or lesser degree, to follow his whims In sup-
port of selected charities. Such a situation is not tolerable under the law
or any sound social policy.

But what of the increasingly common assertion that foundation resources are
really "tax moneys" which the government, by a kind of historical accident, has
come to allow private persons to spend for it? This theory leads easily on to the
idea that the government should take over these resources and have government
officials spend them directly. Back of this thinking is the demonstrably false
notion that if a foTmdation had not been created but the capital received by the
foundation from the donor had been taken instead by the Government, the same
amount of money now held by the foundation would have automatically come
into the hands of government. This idea is based upon a partial truth and certaitr
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misperceptions. Whether by gift or bequest, part of the funds originally set aside
to establish a foundation would indeed have been collected as taxes had they
not been directed by the donor into a foundation, approved and registered by the
Internal Revenue Service in accordance with federal statutes. Yet rarely, if ever,
is a donor compelled to make a simple choice between giving his money to a
foundation or to the Government. He could donate the money or the property in.
question to a church, school or hospital and thereby avoid the tax. Hie could
squander the money in personal extravagances or in non-profitable enterprises
of various kinds. He could make investments in many different sorts of enter-
prises or make loans, good or bad, to his friends and relatives. Eventually, of
course, it is to be assumed that the government would in most cases be able to>
collect an appropriate tax related to the funds In question-but almost never
would the amount collected in taxes equal the amount originally assigned to a
foundation-and would certairly not equal the appreciated value of foundation
holdings that have been prudently managed over time.

Lilly Endowment, Inc., beginning in 1987, received its capital over the years in
several gifts and bequests, totalling $95,000,000. Its gifts to schools, colleges, hos-
pitals, social welfare agencies, units of government and other approved charities
have by now equalled more than twice the amount of the total capital given;
meanwhile, assets have grown to such a point that, at present rates, it will, every
two years, give- away to these public services grants equally the amount of the
combined capital gifts. Had the full $95,000OOO been expropriated by the Gov-
ernment-it could not all have been taken in taxes--we may be sure it would all
have been spent long ago.

The truth is that foundation assets are neither the private possession of the
original donor nor "tax moneys" belonging to the government. They are private.
moneys "affected with a public interest," given a special tak-exempt status under
the law, dedicated to serving some of the same public purposes--except for reli-
gion-which government itself is supposed to serve, but operating under private.
auspices, subject to public regulation.

2. An often-asked second question is this: Could not government agencies spend
the money held by foundations more effectively than the foundations? The only
wholly honest answer is to say that it depends on the individuals involved, the
policies being pursued and the general political climate. Even a casual look at
the record will show that in fields where their activities can be compared some
government projects have succeeded and others have failed, some foundation-
bponsored projects have succeeded while other foundation-supported projects
have failed. By and large, however, it appears that government projects tend
to have higher unit costs than do those sponsored by foundations. Moreover,
foundations tend to put their money into projects for which there is a high
level of volunteer participation and matching financial support. In situations
where there can be direct cost comparisons-as for instance, the operating of,
day care centers or the supplying of American teachers or village development
workers-in the emerging new nations, through the Peace Corps or through pri-
vately financed agencies, there seems to be clear cost advantages on the side
of the privately funded projects. Whatever the ease against foundations, it
cannot be based upon the argument that "the government can do it cheaper."
This is an issue on which more research, of course, is needed.

In comparing private foundations and government agencies on the issue
of prompt responsiveness to a critical need, the answer seems abundantly clear.
Foundations, with their small staffs and easily' assembled boards of directors,
are, in most cases, able to respond to demonstrated needs more expeditiously
than can the government. Lilly Endowment, like other foundations, receives, year
after year, appeals from state, local and federal government agencies, for
financial assistance to them, to help carry out projects officially approved but
for which funding must be delayed for periods of a year or more while the more
cumbersome processes of government grind ahead. The,capacity to respond
quickly is often of the, utmost importance for both governmental and non-govern.
mental programs, and the record of foundations on this lkgue of responsiveness
gives them a clear comparative advantage,, within the range of their resources,

3. Still other questions have to do with the scale of grant-making by founda-
tions in relation to their assets. At what rate should a foundation be expected
to pay out its resources.? Should there te a fixed and permanent pay-out rate
determined by law? And back of these questions stands the larger question of
whether foundations should be placed under *a kind of "death sentence", limit.
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Ing their existence to a specified number of years, or whether they should be
regarded as having permanent value and, therefore, the right to continuing
existence. When this latter Issue was explicitly considered at the tihe of the
writing of the Tax Reform Act of 1969 it was decided not to impose a legal lmi-
tation on the life expectancy of foundations but to establish an Increasing scale
of annual pay-outs, rising by 1975 to the tentative target of six percent of the
capital assets. This is not the occasion for arguing for or against a particular
percentage figure. What is at Issue Is the continuing legitimacy and desirability
of private foundations as valuable institutions in American society. Whatever
the formula, the pay-out requirements should be set at such a level as not to
encourage a "salami slicing" approach to the gradual destruction of foundations.

As the two hundred years history of America has demonstrated repeatedly,
our diverse, pluralistic society requires much flexibility in the handling of many
phases of our national life. There is great value in a wide dispersion of power
to deal with our public problems-through national, state and local governments
and between government and private entities. For power to be effective there
must be access to diverse sources of funds. Private foundations offer an important
source of "risk capital" necessary to keep alive our national tradition of local
initiative and of individual and group freedom. They are a significant part of
the base on which to build a pluralistic and open society. Their continued exist-
ence should not be treated as a favor to special privilege but as a constructive
means for trying to build a betterworld.

The legitimacy and positive vilue of foundations will no doubt have to be
established over and over again. They are and will continue to be on trial.
Bach foundation In turn will have to answer both foundation critics in gen-
eral and those from whom attacks have come to the Individual foundation. Lilly
Endowment was recently pointed to with apparent disapproval by Patricia S.
Senger, a public interest lawyer, who testified before this committee. Her criti-
cism of Lilly Endowment, primarily with respect to its pay-out rate, was based
on Information already more than two years out of date. She made no evident
effort to bring her arialysis up to date, to show what has happened to the dollar
volume of Lilly grants and to the ratio of grants paid to total assets held, since
the Tax Reform Act of 1969 took effect, although we would have been glad to
supply her with that data if she had asked.

Lilly Endowment from its beginning has scrupulously abided by state and
federal laws and regulations. Until the Tax Reform Act of 1919, with its.percent-
age pay-out requirements, Lilly Endowment did what practically all active founda-
tions did-it paid out each year its total earnings from Its investments. Since
its capital was primarily in a single low-yield stock, Eli Lilly and Company, its
percentage pay-out was indeed low, around 1 percent, on the total value of the
stock held. However that stock has been a rapid growth stock, has enormously
increased in market value In recent years and thus provides far more resources
for charitable giving today than would be available had the capital been placed
in higher yield but slower growth equities. Moreover, the dollar amount of
grants-due to the growth of the worth of the Endowment-did in fact increase
substantially from year to year, even before enactment of the Tax Reform Act
of 019. Taking the entire 87 year history of the Lilly Endowment's operations,
Its grants have averaged an Increase of 30.17% each year over the preceding year.

Since the Tax Reform Act went into effect, we have, of course, had a different
situation for all foundations. Lilly Edowment's grants disbursements during the
past four years are as follows:

1970: $9,254,000.
1971: $9,888,600.
1972: $14,2=2,600.
1978: $81,112,814.
For 1974 we estimate total grants of approximately $49,000,000.

For a witness to come before this committee In May, 1974, and, make the bold
statement concerning the Lilly Endowment that "The record of charitable con-
tributions has not changed..." Is to misrepresent the facts and to ignore develop.
ments affecting all foundations that have resulted from the Tax-Reform Act of
19W9, and to fail to take into account the twelve month lag possibility in pay-out,
as provided by that law. Not only has the dollar amount of Lilly Endowment
grants increased substantially but the ratio of pay-out to total assets has risen
by stages, -hs specified by law, to the rate of four and one-eighth (4%A%) in 1972;
four and three-eighths (4%O%) in 1978, and five and one-half (&%) percent



251

in 1974. Compare these facts with Miss Senger's present-tense statement",
the Lilly Endowment grants amount to only 1.1% of its assets (1912 figures).H

Linked to the misrepresentation of the Lilly Endowment's policies and pe0.6
formance on the pay-out of grants, is a further misleading Judgment about
management of the capital assets of the Endowment. The argument made ii
that because Lilly Endowment, Inc. has largely retained ito stock holdings in
Eli Lilly and Company (the form in which the original capital was received) the
amount of funds available for charitable purposes has been made substantially
lower than would have been the case had the original assets been converted
Into a diversified portfolio. The flat statement i made that: "If the Endowment
directors were primarily concerned with contributions to charity, they wotrd
have reinvested some of the money years ago in stocks that pay higher dividends "
The suggestion is put forward that "Even Savings and Loan Associations now
pay up to 7.9% on savings accounts."

The merits of this kind of simplistic analysis can be quickly seen. The re.
sources available for charity, over time, are not determined Just by the rate of
current income return but by annual income plus capital appreciation On this
total value basis, the record of the Lilly Endowment's holdings has been phenom-
enal. Compared to any mutual fund, the Dow-Jones average, the Moody list of
Selected Stocks, or any other diversified portfolio offered as a yard-stick, the
Lilly Endowment's equities in a well managed and rapidly growing company
have since 1937 "out-performed" by a large margin all the alternative diversified
funds that might have been substituted.

It is worth noting that the Kellogg Foundation, the Pew Foundation and cer-
tain other large private foundations created on the basis of family gifts of stock
in a single company have comparable records-that show that their concentrated
holdings also far "out-performed" the market.

Lilly Endowment's experience with diversification in 1978 was instructive.
During tmt year the Endowment sold off approximately $185,000,000 worth of
stock in Eli Lilly and Company and reinvested the proceeds in diversified port-
folios managed by expert investment counsel. At the end of the year when the
results were in, it was determined that the assets of Lilly Endowment would have
been approximately $75,000,000 greater if none of the Lilly stock had been con.
vested into these supposedly "safer, more productive" diversified equities.

A favorite bit of folk lore among critics of foundations is the claim that divers.
fication of investments is the road to financial health and expansion of assets
for charitable giving. In some cases this, relatively speaking, may be true. But
it is not necessarily so. It would not have been so for Lilly Endowment and for
a numberof the other large family foundations.

The real test of foundations, of course, will not be found in arguments over
their pay-out rates and their investment policies. (Although here it would be
useful to get the facts straight.) Foundations will be ultimately Judged--should
be Judged--on their record of support of significant accomplishments for man-
kind. In this regard they should be rigorously, continuously, scrutinized and
challenged. If they do well the work they are called on to do, and have abundant
opportunity to do, they need not fear comparison with any government agency
that any critic may propose should -take over their funds and their functions.
They are and can remain a catalyst to improve the work of government, to sup-
plement the work of government, and to undertake creative risks for the public
good the government may not be ready and able to undertake.

UrmISII or DAwAnW ,
Newark, Del., Jly 28, 1974.Mr. MIOnwA. Smi, Staf Direotor,

Senate Pianoe Committee, Senate Offce Buildg,
Wa hngton, D.O.

Ika Ma. STUz: As Director of a program preparing nearly 50 young persons
each year to enter the museum profession, I have been concerned about the pro.
vision of the 1969 Tax Reform Act that requires a small number of excellent
museums classified as private operating foundations to pay a 4 percent excise
tax on their endowment income.

Senator Roth of Delaware has suggested that I write you of my opinion. I agree
with the testimony given to your Subcommittee on Foundations on May 18-14 by
Kyran M. McGrath, Director of the American Association of Museums. The 1M

85-68-74-17
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legislation has made these private operating foundation museums cut their
programs and therefore reduce their services to the public. All museums ac-
credited by the American Association of Museums--about 800 at present-and
thus required to meet rigid professional standards, should be treated as public
charities. The requirement of professional accreditation would be enough to
prevent any abuse by a private operating foundation.

I shall greatly appreciate the attention of your subcommittee to this reason-
able and practicable point of view.

Sincerely,
EowMWD P. ALftAWER,
Director of Museum Studies.
HL POMAR FOUNDATION,

Oolorado Spring#, Colo., Ju1y 18,1974.Mr. MIOHAZL STERN, Staff Director,
Senate Finance Oommittee,
Dirksen Senate Office Building,

DEAn Ms. STERN: The El Pomar Foundation would like to thank you for this
opportunity to express its concerns with Sections 4940 and 4942 of the Internal
Revenue Code. The Trustees of the El Pomar Foundation feel that the provisions
of the 1969 Tax Reform Act increase the awareness of foundations as to their
responsibility in philanthropic endeavors, and it certainly has helped to curb
those groups which use the foundation category as a refuge from taxation.

Our experience now indicates that in several areas protections have gone be.
yond those reasonably necessary to insure the proper application of foundation
funds. Section 4940 of The Internal Revenue Code requiring a 4% excise tax
on investment income would appear to be more than twice the needs of Internal
Revenue Service in monitoring and regulating foundations. In 1972, the l
Pomar Foundation paid $132,750.00, and in 1978, $125,057.00 in this tax. It is
obvious that the request for funds for worthwhile programs and projects far
exceed the resources available for distribution by the El lPomar Foundation.
Colorado does not have a great many foundations, and by The Articles of In.
corporation of El Pomar, our grants are limited to this state. If the excise tax
were 2% rather than 4%, this would have meant in the last two years an addi-
tional amount In excess of $120,000.00 could be used for charitable endeavors
within the State of Colorado. It would be anticipated that our situation is tio
different than that of most foundations, specifically those that limit their grant
making to a particular regional area.

Section 4942 of The Internal Revenue Code which requires a minimum distribu-
tion of net investment income is really too high for sound Investments. The need
to use capital to meet this requirement deprives future generations of the benefits
which El Pomar Foundation has been able to provide the people of Colorado over
the last thirty-seven years. Through judicious management the assets of the
El Pomar Foundation have grown and with this growth the amount of contribu-
tion has greatly increased, The Foundation feels that pay-out requirements in
the area of 4% per year would be commensurate with the type of investment
policy which could sustain a viable foundation system. It should be noted that
the El Pomar Foundation has always had a policy that In those years of extreme
need, additional contributions are paid far exceeding the proposed 4% mandatory
pay-out requirement.

This Foundation would be glad to send a representative to testify on either or.
both of these Sections of The Internal Revenue Code, should this be the desire
of the Committee.

The Trustees of the El Pomar Foundation believe very strongly in the insti.
tution of private charity and certainly hope that El Pomar may continue to
make a significant contribution to the people of the State of Colorado.

Sincerely,
WILLIAM THATEI= Turr,

President.
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THE ROBERT WOOD FOUNDATION,
Princeton, N.J., July i2, 1974t-

MR. MICHASL STERN;
Staff Direotor, Senate Finance Committee,
Lirksen Senate Oloe Building,
Washington, D.O.

DEAR 'MR. STERN: In response to your press release of July 1, we respectfully
submit the following comments on Sections 4940 and 4942 of the Internal Reve-
nue Code.

SECTION 4940

Under this section, there is imposed upon private foundations an "excise"
tax equal to 4 percent of net investment income. For the purpose of the tax
"Investment income" includes all gains realized from the sale pf property held
for production of income with losses deductible only to the extent of gains. No
carryover of excess losses to subsequent years is allowed.

Recommendation:
(a) Th6 excise tax should be restated and termed an audit fee to better

reflect the original Intent of Congress.
(b) The rate of the fee should be reduced to bring it more nearly in line

with actual cost of auditing.
(c) If losses on sare of property held for the production of income exceed

gains, such losses should be permitted to be carried forward for three
years.

SECTION 4942

Under this section a private foundation is required to distribute all of its
income or a fixed percentage of the fair market value of its assets determined
annually, whichever is larger.

There are no provisions in the present regulations for a foundation which
receives a substantial block of one company's stock to have sufficient time to
diversify before applying the payout provisions of Section 4942. A transition
period Is needed, for time, market conditions and the federal securities laws all
have an important input in a sound diversification program.

Recommendation:
(a) There should be a more extensive transition period within which a

fo undation could adjust to the requirements of a payout provision such as
imposed by Section 4942.

(b) The percentage payout should also be adjusted during the transition
period.

(c) As an interim measure we urge passage of H.R. 1197, sponsored by
Congressmen Mills and Schneebeli. This would reduce the percentage payout
from 6 to 5, which is more in line with the actual rate of return of similarly
invested portfolios and extend the Reform Act transition period so that the
percentage payout would be 8/ for 1972 and 1978, 4 percent for 1974 and
1975, 4% percent for 1976 and 1977, and 5 percent for 1978 and later years.

(d) H.R. 1197 should also include a provision that excess payout In any
year may be carried over to future years,

Very truly yours,
WmurAu R. WALsH, Jr.,

Treasurer.

STATEMENT OF NORMAN A. SUGARMAN, CLEVELAND O1O

This statement is submitted In response to the invitation of the Chairman of the
Subcommittee on Foundations, Senate Finance Committee, to-submit comments on
Sections 4940 and 4942 of the Internal Revenue Code.

Section 4940
There were three principal reasons for imposing a tax on the net investment in.

come of private foundations as' provided in the Tax Reform Act of 1969: (a)
To provide funds to ineet the costs of auditing such foundations. (h) To see thuat
such foundations paid some tax, and (c) To encourage more responsible report.
ing by such organizations by reason of the fact that they filed taxable returns.
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There is serious question whether private foundations should be singled out
for a tax for these reasons; but even assuming the validity of these reasons, ex-
perience has clearly demonstrated that the four percent (4%) tax is larger than
Is necessary for the purposes cited, Facts demonstrated that a one percent (1%)
tax would raise the revenue needed for an audit of private foundations. Any tax
in excess of that amount, even though used for audit of other exempt organiza-
tions, places an added burden on funds that otherwise would be used for charit-
able purposes.

Other provisions -Imposing restrictions and penalties on private foundations
under the 1969 Act-which have been well publicized-are adequate to provide for
more responsible reporting by private foundations. The Audit Program of the IRS
is also directed to assuring this result.

It should be clearly recognized that a tax on the net investment income of
foundations does not adversely affect the fundationa but simply reduces funds
held for or distributable to charitable recipients. A 1% or 2% tax on the net
investment Income of private foundations would fully serve the purposes for
which the tax under section 4940 was Intended. Accordingly It is recommended
that the tax be reduced to 2% or, If the figures from the Internal Revenue Berv-
ice as to audit costs permit, the tax should be reduced to 1%.

5W1 ON 4942

One of the major changes made by the '1ax Reform Act of 1969 was to require
private foundations to make current distributions for purposes forming the basis
of their exemption. However, section 4942 of the %Internal Revenue Oode as
finally enacted goes far beyond the requirement that a private foundation dis-
tribute its income for such purposes annuatlly. Instead, the statute requires that
the Foundation distribute the larger of (a) Its adjusted net Income and (b) its
"minimum investment return." The minimum investment return is a stated
percentage of the net fair market value of all assets of the Foundation other than
those being used (or held for use) directly in carrying out the Foundation's
exempt purposes.

The minimum investment return concept Is a Justifiable one where it is based
on the concept of a reasonable rate of return and it Is intended to provide dis-
tributions for charitable purposes of such a reasonable return -without being
involved In the distinctions of income or principal under trust accounting con-
cepts. Thus, many foundations have gone to a "total return concept" In order to
make a fair distribution based upon the value of their assets even though such
distribution may exceed ordinary income and reflect, In part, gains on turnover
Investment assets.

However, section 4942 as enacted does not serve the purpose of Insuring simply
that a reasonable yield on Investment assets will be distributed annually for
charitable purposes. The statute as enacted provides that In the case of private
foundations created on or after May 27, 1969 the applicable minimum Investment
return percentage Is six percent In the case of private foundations created before
May 27, 1969, there are transition rules, I.e., 4% In 1972, 5% In 1978, 5ty% In
1974 and 6% In 1975 and thereafter. The secretary of the Treasury Is authorized
to adjust these percentages but for 1974 the percentage 'or pro May 27, 1969
foundations Is 5.5% and for those created thereafter Is 6%.

ODWJONs TO Puss" U1MU) XNV3SM5 M "n

The minimum Investment return rates specified In section 4942 are objec-
tionable as being too high for the following reasons:

1. The rates u presently prescribed by the statute are clearl M eaeoe of a
reasonable rate of return based upon eaperienoe Wnd praotices tn I Magements
of trust funds; and the higher rates premrbed by the statute have a puantve
effect which from a long.range WenofM will reduce charitable funds available
for the public benefit.I

AMple evidence has been produced on numerous occasions to indicate that a
reasonable yield on assets productively Invested for charitable purposes, when
there is balance between the desire for Income and preservation of the principal,
is between 8%% and 4%%. This, of course, does not take Into account capital
gains which result from turnover of principal In order to take advantage of
appreciation which may lead to reinvestment at a higher yield. The Oongress
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itself has recognized the reasonableness of these figures by indicating, for exam-
ple, in section 4942(J) (3), defining operating foundations, that a yield of two-
thirds of the minimum investment return (e.g., 4%) is sufficient for a private
operating foundation.

The 0% requirement has a distinctly adverse effect upon the long run ability
of foundations to provide charitable distributions. Because the 6% distribution
requirement is in excess of a normal yield of income in a prudent balanced invest-
ment program, foundations must in order to meet the requirement (a) invest
it high yield securities, which either involves higher risk or little growth, or
both, (b) invest in speculative securities for capital gain appreciation, which
places a premium on risk taking ahead of prudence, or (c) invest prudently and
distribute income and capital gains. Under any alternative, the 0% distribution
requirement creates a forced liquidation, since available principal is reduced by
lack of growth, by downside risks and by distributions of principal.

Under these circumstances, foundations will be unable to keep pace with
Inflation, the increasing needs for charitable funds and the increasing costs of
operations and service of public charities which are supported by private founda-
tions. Thus, the minimum distribution requirement under section 4942 Is counter.
productive from a long-range viewpoint In meeting the increasing needs and
costs of services in our educational institutions, hospitals and other health and
welfare community agencies. The long-range thrust of the present statute is
to make such grantee organizations look to the Federal Government for support.
Their services to the community will then be dependent on governmental largess
and the vagaries of the expenditure policy of the particular administration in
power. Such a result is bound to be harmful and should be guarded against by
correcting the statute now.
2. The 6% minimum distribution requirement is not necessary in view of other

provisions enacted by the Congress requitring that assets hold by the foundation
be produotve. As has already been indicated, the distribution of a reasonable
yield annually for charitable purposes has been and can be accomplished under
section 4942 by a minimum percentage more consistent with reality of yields
on investment assets. One of the other reasons for the minimum distribution
requirement was to prevent a private foundation from continuing to hold blocks
of stock in a family business where suh business interest was unproductive of a
current yield. However, this matter is covered by section 4948 of the Code as
enacted in 1969, which, in effect, require the divestiture of business holdings in
excess of a certain minimum interest (20%) after taking into account holdings
by disqualified persons.

8. Baperlence since the enactment of the Tao Reform Act Of 1969 has revealed
weaknesses and inequities in the 6% minimum distribution requirement and
demonstrated that it is not ,ecesearv for the acoomol'shent of the purpose
of requiring reasonable and ourrent distributions for ohritable purposes.

Fluctuations in the value of securities and yield since 1969 show how dangerous
it is to attempt to fix a high rate of return and consider it as representative of
what may be reasonably achieved by foundations. When the 6% figure was fixed
in 1909 there was a good deal of talk that foundations should be able to produce
such a yield, and perhaps even a higher yield, as a regular matter. Experience,
in particular with the stock market, since that time indicates the wide fluctuations
that can take place and particularly the danger of encouraging foundations to
invest in securities for capital gains rather than in a balanced program seeking
a reasonable return.

As the technical requirements In the 1909 Act come more and more under
scrutiny, it is apparent that foundations will have to be prepared to distribute
more than the minimum return requirements under the statute in order to operate
without being subject to a penalty. The following is but a partial list of the
problems which foundations face in seeking to make distributions which will
at least equal the minimum return percentage requirement:

(a) Under the statute, apparently expenses paid or incurred for the produce.
tion or collection of income or for the management, conservation, or maintenance
of property held for the production of Income do not reduce the amount required
to he distributed for exempt purpose q *here the minimlnm investment rate of
return requirement is applicable. Thus, a foundation which pays fees to invest-
ment counselors to help manage an investment portfolio must derive sufficient
yield or gain on its scurites, not only to pay such fees but also to pay out for
charitable purposes the minimum return, say 6%, based on the value of Invest-
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mnent asset This not only discriminates against foundations seeking professional
hell) in making investments, but it also requires foundations to produce a yield
In excess of 6%.

(b) In seeking to comply with the statute in making distributions, there are
substantial risks whether all of the distributions constitute "qualifying dis.
tributions" as defined in the statute. These risks include (1) the matter of
classification of grantee organizations, e.g., there are many that have not yet
been classified by the IRS, (1i) the uncertainties that may be involved as to
whether all of the requirements imposed under the statute in connection with
grants to certain organizations are satisfied, which may be a matter beyond the
control of the grantor (such as where, for example, several foundations make
grants to unrelated organizations that may be private foundations and there is
a question as to whether the grantee private foundation distributes all of such
grants as well as all of its income for charitable purposes and whether it makes
sufficient reports of the same to the grantors), and (1ii) uncertainties which
exist as to whether certain assets are classified as investment assets or assets
held for exempt purposes.

Anyone reading the regulations published by the Treasury Department will
recognize that there are a great many pitfalls involved in attempting to meet
the minimum distribution requirements because of the uncertainties that exist
at every turn in the application of the law.

For the above reasons, foundations are generally advised to produce more than
the minimum investment return and to distribute more than the minimum invest.
ment return in order to allow for expenses which are not deductible and a margin
of error in computing the minimum investment return as well as qualifying
distributions. No one knows how large the allowance for margin of error should
be but, to be on the safe side it is certainly necessary for a foundation to be
prepared to produce and distribute more.than the minimum %.

Experience shows that the net effect of all of the above factors is that private
foundations must be prepared to produce and distribute more than the minimum
rate of return requirement and that this accentuates and aggravates the counter-
productive effect from a charitable standpoint of the 6% requirement.

RECOMMENDATIONS TO REDUCE THE MINIMUM RATE OF RETURN

A number of proposals have been introduced in the Congress to reduce the
minimum rate of return from 60% to a lower percentage. Realistically, if the
purpose of the Congress is to provide for a reasonable rate of return for distribu-
tion to charitable organizations, the percentage should not be higher than 4 %.
The Secretary of the Treasury should continue to have the authority to adjust
the percentage inaccordance with interest rates in relationship to those prevail-
ing in 1969.

Legislation has been Introduced which would make the maximum percentage
11% and it would provide an extended transition period before the 5% goes fully
Into effect. The Congress should promptly enact such legislation in order to
maximize the use of the charitable funds for public purposes. Even a 5% minimum
requirement will, for reasons stated above, result as a practical matter in distri-
butions in excess of that figure. Accordingly, Congress need have no fear that
reducing the figure from 60% to 5% will seriously reduce the amount of funds
available for current use by public charitable organizations. Rather the opposite
should be true because it will permit privately supported foundations to invest
more wisely and distribute their funds on a reasonable basis and thereby provide
continuous support for charitable purposes.

ADDITIONAL RECOMMENDATION WITH RESPECr TO DIsT3UTIONs FROM CERTAIN
BUSINESS HOLDING&

There is an inconsistency between the policy reflected in section 4942 and
that in section 4943. relating to certain business holdings of foundations. While,
in general, section 4948 limits the holdings of a private foundation in a business
enterprise to a twenty percent interest, the Congress recognized in 1060 that it
was necessary to provide certain transitional rules in order to permit foundations
with holdings in excess of the permitted percentage a reasonable period of time
to reduce such holdings in order to prevent a sacrifice or losses on divestiture.
Thus, the statute, in section 4043, provides for three phases during which busi-
ness holdings are to be reduced. This period of time, depending on the circum-
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stances, will extend from ten years to thirty-five years and possibly longer. In
addition the Congress provided a minimum period of five years In which to
dispose of excess business holdings received by gift or bequest.

The realistic transition rules under section 4943 are undercut by the provisions
of section 4942, which include business holdings among assets on which the (%
.lnfnimum distribution requirement Is to apply. In many cases such business hold.
ings do not produce a 6% return and hence the impact of section 4942 is either
to require a disposition of the business holdings prior to the transition period
afforded under section 4943 or else to require a foundation to make distributions
,out of other assets, which is a result completely inconsistent with the intent of
Congress to encourage diversification of holdings. Accordingly, there should be
recognition in section 4942 of the policy reflected by the transition rules In
:section 4943.

For these reasons it is recommended that section 4942 be amended so that
the minimum rate of return requirement does not apply to investments permitted
.to be held during a transition period provided under section 4943. For such
holdings the minimum distribution requirement should be the actual earnings on
such holdings. This can be accomplished by an amendment of section 4942(e)
adding a provision to the effect that the minimum distribution percentage shall
mot be applied to any interest held in a busineses enterprise during the period such
interest is, pursuant to section 4948(c) (4) (B) or (6), treated as held by a dis-
qualified person rather than by the private foundation. In lieu of the minimum
percentage being applied to such interest, the foundation should be required
to distribute the amount of the income realized by It in the taxable year from
its interest in the business enterprise. This would apply to the same principle
as thilt stated in Section 17 of HR 8214, which has already been reported by
the Senate Finance Committee and recommended by the Treasury Department,

r; DEFINrns or FOUNDATIONS, STATEMENT BY HAROLD S. MOIILER, LEHIoH
UNVRsrrY

I want to make some observations about foundations and some misconceptions
about them which seem to be so widespread today. I claim no special expertise
-on this subject but I believe the time may be overdue for some board presidents
and some university presidents to set the record straight from their point of view.
Foundations were established by thoughtful and, generous people to help their
fellow men. They are now being treated as though they have done just the
.opposite.

In a general way, most of us have some idea of the effects of the Tax Reform
Act of 1969 upon foundations. I would like to comment upon two requirements
of that law, among the many now restrictions that have been imposed. These two
requirements are the excise ta: imposed and the minimum distribution or pay-

,out schedule.
Foundations must now pay a four percent excise tax on net investment income.

'Two things disturb me about this. First, total grants of foundations are reduced
by the amount of the tax, which means, in effect, that the tax Is Oeing contributed
by colleges, hospitals, churches and other similar groups. On this point, WIII14m H.
Baldwin, the distinguished president of the Kresge Foundation, says:

It cannot be said too often that the four percent excise ta. paid by foundations
inevitablyy comes out of the pockets of potential foundation beneficiaries and that
a lotwerlng of the presently excessve rate would not benefit the foundations but
their applicants,

Second, while the total amount of the tax collected would be a meaningful
addition to charitable enterprises, It is an insignificant sum in terms of the
,national budget. In the three and a half years following the passage of the Tax
Reform Act of 1969, $157.6 million was extracted from foundations by this tax.
'With about $42 million spent for foundation audits by the government, this
means that some $114 million has been moved into the Treasury coffers instead
of into charity.

Foundations must now distribute an increasing proportion of their assets,
starting at four and a half percent back in 1972 and going up to si*k percent in
1975 and thereafter. One of the results of this requirement has been that some
foundations have been forced to invade principal In order to make the-required
distributions. Another result has been that some foundations, and some major
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ones, have been forced to change their investment portfolios in an effort to
insure an average return of six percent. Even an unsophisticated investor
will quickly recognize that this requirement "is somewhat too high for prudent,
management of endowment funds," to quote Alan Pifer, president of the Carnegie
Corporation of New York.

These onerous developments, which are being forced upon foundations, come
at o time In our history when the extent of misunderstandings about foundations
is appalling. There is still a popular conception that foundations are enormous
concentrations of wealth. This is simply not true. For example, the total assets
of all foundations represent only about one-third of the antsual budget of the
Deparpnent of Health, Education and Welfare. Another misconception is that
foundations dominate private giving. Again, this is not correct. To illustrate, in
1972 the total of all foundation grants amounted to only 9.7 percent of the total
of all private giving. In fact, this proportion of giving has remained relatively
constant during the last fifteen or twenty years.

The principal fact we ought to remember about foundations-and the feature
we all should fight to preserve--is their freedom and. flexibility to act promptly to
meet human and social needs. Often their grants provide "seed money" or
"venture capital" which will then attract individual or possibly public support.
In other cases their grants provide an initial impetus to a project which, In turn,
will attract the support of many, many others.

The Seeley G. Mudd Building is a perfect example of this. The generosity
of fhe trustees of the fund is making possible the fulfillment of this urgent
need. Trustees, alumni, friends, corporations and other foundations, are not
only stimulated by this generous act but they are also moved to do likewise
so that the full cost of this great project can be underwritten.

Iji a day when it may not be fashionable to stand up for private enterprise
and privatephilanthropy, I urge each of us to bring whatever influences we can
to halt the constant erosion in the private versus the public sector of financial
support. Through our businesses, our educational institutions, our representa-
tives in government and our community organizations, our efforts should be
unending to preserve the integrity of our private institutions, And foundations
are a Rrecious and necessary part of such private institutions.

Dr. Robert F. Goheen, former president of Princeton University, testified
forcefully on this subject before the House Ways and Means Committee. In
part, he said:

"A 4ew climate of opinion is now merited, one which recognizes the capacity
of foundations to help meet important human needs.., it is time for Congress
to show that it considers foundations a national asset and that It wishes to
give encouragement to their activities." ,

I commend this point of view to all of us who have a deep interest in the
future of higher education.

THE DuKE ENDOWMENT,
Noew York, N.Y., Ju#1 2, 1978.

SENATE FINANCE SBCOMMITTEE ON FOUNDATIONS,
Washington, D.C.

COMMENTS ON SEOTIONS 4940 AND 4942

GENTLEMEN: The following statement is submitted by the Duke ]ndowment,
a special purpose private foundation which supports four universities, non-profit
hospitals and child caring Institutions In North and South Carolina and U nited
Methodist churches in North Carolina.

1. The Endowment believes that the large tax Imposed on major foundations
under section 4940 is not justified if the tax is truly Intended only to meet the
Internal Revenue Service's costs of auditing foundations. The Duke Endow-
ment pays about $1,000,000 a year in tax under section 494. It pays Its own
Independent auditors about $15,000 a year to make a complete audit of Its boks.
Assuming the Service's cost of auditing the Endowment's return are comparable
to the costs of the Independent auditors, in doing the same work, the disparity
between thbse costs and the tax Is enormous and It is the universities, hospitals,
churches and child caring institutions which The Endowment supports that are
deprived of the revenue.

We recognize that the larger foundations must pay a higher tax than the
smaller ones because It takes a greater number of man-hours to audit the former
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and because a time charge could represent a large portion of or even exceed the
income of some small foundations. At the same time it should be realized, first,
that the tax is essentially a fee designed to offset the cost of auditing the par-
ticular private foundation and, second, that the beneficiaries of the larger
foundations, who ultimately bear the tax burden, are no less deserving than
the beneficiaries of the smaller ones. The New York State Legislature apparently
recognized these considerations in establishing a fee schedule in connection
with the filing of annual reports by charitable organizations ranging from $10
on charities with less than $50,000 of net worth to $250 on those with over
$10,000,000 of net worth. We suggest that the same considerations apply in the

oi case of the section 4940 tax and propose that there be a ceiling on the section
4940 tax of perhaps $50,000 or $100,000.

2. Our primary interest is in reducing the section 4940-tax as suggested above.
We have, however, certain other comments on the section in Its present form.

Although the definition of investment-related expenses In section 4940(c) (8)
(A) follows almost verbatim subsections 212(1) and (2), which have been the
subject of extensive interpretation, its application in the foundation context
is quite unclear. An examination of the information returns of a large number
of foundations reveals that apparently similar expenses have been treated In
very different ways by different foundations; for example, salary, rent, overhead
and professional fees have been treated by one foundation as almost entirely
4940(c) (8) (A) expenses, by other foundations as almost entirely administra-
tive expenses. Moreover, we understand that Revenue Agents have been as unsure
of the proper application of that subparagraph as the foundations and its appli-
cation has consequently been Inconsistent. The problem of allocation is, as a
matter of fact, still open in a pending audit of the 1970 and 1971 returns of The
Endowment.

it is submitted that section 4940(c) (8) (A) should be amended to provide a
clear guide to foundations, accountants, lawyers and the Internal Revenue
Service as what expenses are Investment-related and what administrative.

3. One of the principal purposes of the private foundation segment of the Tax
Reform Act of 1969 was to increase the flow of money from private foundations
to active charities. The allocation of overhead, professional fees and grant-
making costs to administrative expenses achieves the opposite result.

In section 4942(g) (1) (A) Congress provided that administrative expenses
not related to the earning of income or the management of Investments shall
be treated as if they were distributions to charities and, consequently, any
expense which falls into the category of administrative expense reduces the

---- amount which must be paid out to active charities. Congress at the same time
enacted section 4940, calling for a 4 percent tax on net investment income to
offset anticipated audit expenses. Net investment income equals gross Investment
Income minus expenses related to the earning of income or the management of
Investments, that Is, all expenses other than administrative expenses and
capitalized or otherwise nondeductible expenses. If a given expense ts cate-
gorized as administrative, the pay-out to charity is decreased and the tax Is
increased, whereas if the expense is categorized as investment related, the pay-
ment is increased and the tax decreased.

If it were merely a question of whether charity or the Treasury received an
equal amount from a foundation, the problem would probably not be serious.
However, sections 4940 and 4942, taken together, provide a different result: it
Income is equal to or less than minimum investment return, for every $25 of
e0pene allocated to a0" stratfve expenses, the Treasury gain* $1 and oharity
loses W.e.

Boamptc, A private foundation has investment assets worth $5,000,000 and
the required minimum investment return under section 4942 for the year in ques-
tion ts 6% or $300,000. Its gross investment Income copsists of dividends and
taxable Interest of $300,000 and It has salary, rent, overhead and professional fee
expenses of $25,000. If all expenses were treated as being investment-related, the
section 4940 tax would be $11,000 and its required pay-out to active charities
under section 4942 $289,000. If all expenses were treated as being administra-
tive, the section 4940 tax would be $12,000 and ito required pay-out to active
,,harities under section 4942 $268,000. Thus, an increase of tax of $1,000 would
cost the charities $20,000.

We propose that all foundation expenses be classified as section 4940(c) (8) (A)
expenses except expenses incurred In connection with active charitable operations
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or In proyldlig goods or rendering services to active charities. We believe that
only those "program" types of expenses which a school, hospital, church, museum
or other active charity would normally bear should be classified as administra-
tive expenses and treated in the same way as distributions to charity. All other
expenses (except capitalizable and improper or otherwise non-deductible ex-
penses) should be considered as part of the costs of "doing business" and should
be deductible under section 4940(c) (3) (A). Specifically, we feel that expenses
of a foundation in investigating, selecting and making grants to active charities.
should be deductible under section 4940.

Respectfully submitted,

THE GEOROM GUND FOUNDATION.
Cleveland, Ohio, July 22, 197j.

Mr. MIO AKL STErN,
Staf Director, Senate Fianoe Committee,
Dirksen Senate Offle Building, Washington, D.C.

DEAR Ma. STri: It is our understanding that The Honorable Vance HIartke,.
Chairman of the Senate Finance Committee's Subcommittee on Foundations,
has invited written comments for the record on Sections 4940 aiid 4942 of the
Internal Revenue Code. As a foundation executive for many years with this
Foundation and previously with The Ford Foundation, I am pleased to respond
on the basis of my personal experience anol observations In general relative to,
philanthropic activities.

The present 4% excise tax is clearly an Indirect tax on the hundreds of edu-
cational and charitable institutions to which we make grants, by simplY deduc-
ing our available grant funds. While the valuable auditing function of founda-
tions by the Internal Revenue Service involves increased operational expenses
for IRS, it Is my understanding that the 4% excise tax generates annually three
to four times the additional IRS expenses. This would seem to Indicate the ap-
propriateness of a substantial reduction in the 4% rate.

I believe, also, that the basic principle and desirability of taxing philanthropic
agencies In general should be raised In relation to this provision. Prior to 196),
taxation of such agencies was not considered in the public interest because of
the broadly beneficial services provided, The present 4% excise tax seems to me
discriminatory against foundations and establishes a principle which, In time,
may well be extended to other types of philanthropic agencies, both donors and"
recipients.

The minimum distribution of net investment Income requirement for private
foundations has and will undoubtedly continue to result in the demise of many
foundations. Depending on general Investment conditions and inflation rates, the
6% distribution requirement anticipated in 1975 could well have the effect over
the years of substantially reducing the assets of many, and perhaps most, founda-
tions. While I subscribe to a minimum distribution requirement, I believe that
under presently foreseeable conditions it should be no higher than 4-5% of
assets or net income If higher.

Thank you for providing this opportunity to express my views on the two above
provisions which are of great Importance In the future role of foundations and
philanthropy generally in our country.

Sincerely,
JAgs S. LiwsmOMB,

Eepeoutive Director.

FBNNER FAMILY FUND,
New Ori , Za., JUIV 15, 1974.

Re: 4 Percent ]Dxcise Tax.
Mr. MICHAEL STERN,
Staff Director, Senate Finanoe Committee,
Dirkaen Senate Offlce Building, -
Was htion, D.O. ,

DEAR MR. S'mrw: I understand from the press release dated July 1st that Sena-
tor Hartke has invited written public comments on the above matter.

The Fenner Family Fund, of which I am President, is a small foundation-
assets approximately $50,000--and It stands to reason that the 4 percent excise tax
serves no purpose for the Government and It constitutes a nuisance to the founda.-
tion. Last year, for example, it amounted to only $176.00.
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The so-called Tax Reform Bill of 1909 which instituted this excise tax has acted
as a discouragement to small foundations such as mine because of the nuisance tax
and because of the requirement that "in kind" donations must be sold and dis.
tributed by the end of the first quarter of the succeeding year.

This has prevented me from building up the foundation when I had the oppor-
tunity to do so, and inasmuciras all of the funds from the Fenner Family Fund go
toward private education'it can be said that the Tax Reform Bill has been at the
expense of those institutions. This applies also to the 4 percent excise tax because
it reduces by that much the amount the foundation can donate each year.

I think it is clear that the Treasury Department was ill advised in the anti-
foundation regulation that they passed in 1969 and I sincerely hope that the mat-
ter is being intelligently reviewed so it will reach those who use foundations, but
not force those who provide funds for private education to pay an unreasonable
penalty.

Sincerely, DARWIN S. FENNER,

President t.

SAUNDERS, CURTIS, GINESTRA & GORE,
July 17, 19741.

Mr. MICIIAEL STERN,
Staff Director, Senate Finance Committee,
Dirk8en Senate Off ce Building,
Washington, D.C.

DEAR MR. STERN: This letter is being sent after learning of the request of
the Honorable Vance Hartke for members of the public to comment on Sections
4940 and 4942 of the Internal Revenue Service Code.

The undersigned presently is a trustee of two small private foundations and,
also, trustee of a third which will eventually have in its portfolio approximately
Ten Million Dollars when said foundation is completely funded.

The foundations which I represent are as follows:
1. The Dameron Scholarship Foundation, established in memory of two of

the children of Doctor John Dameron who were unfortunately killed several
years ago when run down by a speeding automobile as they alighted from a
public transportation bus.

The principal foundation, approximately $7,000 was contributed by myself
and a few members of the medical profession in Broward County.

The sole purpose of this foundation is to provide annually a scholarship
to a female student at Cardinal Gibbons High School here in Fort Lauderdale
and a female student at Saint Coleman's Parochial Schpol in Pompano Beach,
who otherwise would have financial difficulty attending the schools. Awards are
made annually upon the recommendation of the schools' principals and consists
of a 50% split of the foundation's income to each of the two schools. This income
i understandably of small consequence to the Internal Revenue Service, but
of great consequence to the recipients. The 4% excise tax on such a small foun-
dation serves no real purpose as far as the Federal Government Is concerned
and the same can be said of the minimum reqplired distribution of income
earned which seldom reaches 6%. To require invasion of principal to meet this
tax and minimum distribution would only reduce the meager scholarships pres-
ently being awarded to-less meager sums.

2. The second foundation on which I also serve is The Stephen Gore Trust for
the Florida State School for the Deaf and Blind which trust was originally
established many years ago by my now deceased father and consists solely of
stock in a family corporation which he controlled. It was established in honor
of my eldest son who attended this school at one time as a deaf student.

The sole purpose of the foundation is to benefit the students of the school,
both deaf and blind to the extent they cannot receive aid from the State. Each
year the entire net income is distributed to the Student Assistance ,Fund main-
tained by the school for medical treatment, furnishing of hearing aids and
travel expenses for students whose parents cannot afford the same. Tuition,
boarding and books at the school are furnished free of charge to all Florida
residents.

I am advised by the school principal that the income of the foundation is well
put to use, and they could use additional income, if and wben, it becomes avail-
able. Fortunately, in my father's will, a further bequest was made to this school,
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but the bequest will be in cash or other securities which will not be disqualified
as were the original securities o previous

As concerns this foundation, my objections are the same as for the
foundationon, with, the additional objection that the current law places on the
foundation an obligation that cannot be met. That condition is the requirement
that where the foundation holds more than 2% of.tht, issued stock of a corpora-
tion, the stock must be disposed of within a required 'period of years. As stated
above, the original contribution consisted of stock of our family corporation And
-currently slightly exceeds by a fraction above -the allowed 2% holdings. The
problem presented to the trustees, under the current law, is as was stated by
myself to the Internal Revenue agent when the foundation was audited for the
year 1972, "How can the trustees be required to sell that which is not saleable?"
As to the stock of the family corporation, nonerof the present stockholders have
indicated a desire to increase their holdings nor can the corporation be required
to redeem the stock held by the foundation. Further, no outsider would be
interested in acquiring such a small minority interest in a closely held com-
pany where he could not possibly have representation on its Board of Directors.

The present capital of the foundation approximates $180,000 and will be in.
creased by $47,000 when the bequest is received from my father's estate.

3. Finally, the third private foundation which I represent was established
also under the Will of my now deceased father and is to be funded by an annual
sum equal to 5% of his adjusted gross estate for a period of 14 years. The
foundation was established shortly after my father's death and has received its
first annual funding in the amount of approximately $700,000. Similarly contri-
butions or funds will be made annually for the 13 years remaining so this
foundation will eventually have in it approximately Ten Million Dollars, but
none of it will be controlled stock or other prohibited assets.

This foundation was established principally to benefit handicapped children,
by the award of direct scholarships to enable them to advance as far as possible up
the educational ladder to make themselves self-sustaining and a benefit to society.
Secondary beneficiaries are handicapped children, the aged and affirmed who
will need medical attention for which they cannot pay. A third beneficiary is
Holy Cross Hospital, but only to the extent of $100,000, and this money must
be used in the expansion of its Pediatric's Waril. Further, and the final tier of
beneficiaries are non-handicapped children who can use scholarship assistance
and other charitable organizations who themselves qualify under Section 501 (e)
(8) of the Code and are deemed worthy of beneficial help by the foundation's
trustees. This latter foundation will distribute its entire income to these above
worthy stated causes, but there is no guarantee that the income will equal the
required minimum distribution which under the current law will necessitate
invasion of principal.

It is easy to understand that as in the previous instances Section 4940 and
4942, can have a detrimental effect on the worthy purposes and persons to be
directly benefited by this foundation. The 4% excise tax will directly reduce
the nqtmber of handicapped children who could otherwise be benefited and any
encroachment-of principal required to make the minimum distribution, will have
the same effect only on an annual compounded basis. This foundation specifically
prohibits the accumulation of income and requires that all income be'distributed
to the stated charitable purposes.

In closing, I can well understand Congress' desires to raise the most amount
of revenue and to prevent the abuses by Foundations which have occurred in the
past, but I see no reason why honest, charitable foundations which actually
and directly serve the public welfare should in any way be penalized.

I might add that the 4% investment tax in each of the above foundations takes
sustenance from the mouth of babes, and serves the Federal Government no
real useful purpose in doing so. If there were more honest and charitable
private foundations 'is the three above mentioned, the welfare burden now fac.
lng both the Federal and State Governments could be greatly reduced. There
are better ways of overseeing the operation of private foundations without the
penalty and anti-charitable provisions of Sections 440 and 4942.

In my humble opinion, both of these provisions should be repealed or, at the
least, limited in their application to foundations whose assets exceed Twenty-
Five Million Dollars.

Sincerely, Gwsow H. Goma.

P.S. No administAtion expense is incurred by the first two foundations, and
cannot exceed 5% per annum in the third.
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Faw Co-Om.ATrvx AssooLToN, IC.,
twon Mie Juiv 18, 1974,

Re: Sections 4040 and 4042 Internal Revenue Code, as pertains to the 4 percent
Excise Tax and Minimum Distribution Requirements of Foundations.

Mr. Mro1LA STUN,
Staff Direotor, Senate Finance Oommittee, Dirkeen Senate Ofboe Building,

Washington, D.C.
OGcr.uss: The Honorable Vance Hartke, Chairman of the Senate Finance

Committee's Subcommittee on Foundations has invited "those Interested" to
make comments on the two captioned sections.

Our foundation, Feld Co-Operative Association, Inc., was begun in 1919 as an
educational foundation and has operated In that capacity continuously since its
founding, and In so doing approximately 15,000 young men and women through
Felld financing have attained a college degree, and in many instances a post.
graduate degree. The student (race, creed or color has no relevancy with us)
borrows money from Feld on an open promissory note (a life Insurance policy is
taken out on the student's life with Feild as the beneficiary as its Interest may
appear). Our percentage of repayment has been extraordinarily high....

Feild does not now nor has it ever made a solicitation of capital funds. F1eld
now has capital assets (at cost) of approximately $2,840,000.00. These assets
were derived basically from the original contributions and the realized Increases
thereon, most especially In Feld's first years.

The above Is given to you as a preface for these below comments:
It Is not probable that our capital assets can experience any detectable In.

crease as the tax laws now stand-and realistically, with Inflation running at an
uncontrolled rate, It Is logical to assume that there Is now and will continue
to be a diminution of our capital asset-dollar value. As the laws now stand we
divest ourselves, less -a percentage of our operating expenses, of all of our n-
come-4% in Excise Tax plus a statutory minimum as a payout requirement
of netluyetment Income.

Our concern lies less with the increase In capital assets than it does with the
preservation of our capital assets. Even so short a tine as a year ago, our fund
then was almost exactly as it Is now-our effective dollar value was far greater
than it Is today, thanks to the ravages of Inflation.

We fall to see the logic In the reduction of the Excise Tax without a similar
reduction In the payout requirement. Some remedy would be granted if the real.
Ized capital gains were freed altogether from the Excise Tax provisions.

We do not quarrel with the basic idea that a foundation should serve Its cause
for being by making substantial distribution of Its net income. We do quarrel
with the extent and the degree to which, by statute, we are required to make
distributions and we do seek and strongly urge that some relief be granted to
private foundations In their payout requirements.

Very truly yours, ~H. 0. Mo~uliux,
- PrefJ.

Th COLLINS FOUNDATION,
Portland, Orep., Jtru 1,1974.

Mr. MICHZ uL STSRN,
Staff Direotor, Senate Finance committee, Dirken Senate 001e Building.

WaIsington, D.C.
My Drau M. S-ST=N: The present study being made by the Senate Finance

Subcommittee on foundations relative to Sections 4940 and 4942 of the Internal
-- 'Tfenue Code Is of utmost importance to the health of all service agencies in the

United States which are dependent upon grants to enable them to carry on their
work on behalf of the philanthropic causes in America. I am In an-unusually
objective position to recognize the effects of portions of the 1980 Tax Law as
they affect the support which can be made available from private foundations for
education, welfare and charitable programs in our country.

For 28 years I served as a college president of a small private college which
literally cannot have existed had it not been for the help that came from the

rivgte-sectmr In philanthropy. Today we are seeing one after another of these
institution" which have served so nobly, now being forced to close their doors.

Any decrease in the available dollars for education will further complicate
their problems.
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In the last five years, it has been my privilege to work as administrator in this
private foundation which, for a quarter of a century, has been investing all of
its income in the educational, religious, scientific, health and welfare programs
of the State of Oregon. I have already seen during this period the increase in
demand for such help during a time when inflation has reduced our capital and
legislation has reduced our expendable income by the four per cent which the
Government has taken. -

I would strongly urge that the Committee give serious consideration to
reducing the tax on income of foundations by at least fifty per cent. At the same
time, it is urgent that another look be given to the maximum which we face in
required disbursements under the law. The six per cent requirement is unrealistic
over a long period of time without invading capital which has already been
depleted by inflation. I would urge that this requirement be reduced to four and
one-half to five per cent.

The Congress of the United States should be most sympathetic to the need
to preserve the present private foundations for the work and the contribution
they have made and to take steps to again encourage the addition of resources
through gifts to these foundations and through the creation of new foundations
which have been sadly depleted in recent years.

I strongly urge the favorable consideration of the Committee on Finance in
these matters with the proper recommendations to the Congress for correction
of some of the influences of the 1969 Tax Law.

Sincerely yours,
0. HERBERT SMITH,

Administrator.

E. S. D~wxY,
Boston, Mass., July 15,1974.

DEAR MR. STERN: While I am in favor of minimum distribution of net invest-
ment income that is required for large private foundations. I am opposed to it
for small ones.

I am a trustee of the Laura Stratton Dewey foundation with use of its $70,000.
While looking for an area to make a meaningful contribution I am forced to

. give $8,500 a year for what I call "band-aids." I would think that it would be in
the public interest to exempt those foundations with assets of less than $250,000
from the required income distribution.

Very truly yours,
B. S. DEWEY.

THE WESTERN Nzw YORK FOUNDATION,
Buffalo, N.Y.

Mr. MICHAEL STERN,
Staff Director, Senate Finance Committee,
Dirksen Sertte Office Building,
Wakholgton, D.C.

DEAt Ma. STERN: As President of The Western New York Foundation, I am
responding to the invitation of The Honorable Vance Hartke (D., Ind.), Chairman
of the Senate Finance Committee's Subcommittee on Foundations, to provide a
written public comment for the record on Sections 4940 and 4942 of the Internal
Revenue Code.

With reference to the 4% excise tax, I have reviewed previous audits-for the
years 1972 and 1978 and find this tax amounted to % of 1% of the charitable
listributions of 1978 and 1% of the charitable distributions of 1972. The reason

for the smaller percent in 1978 was dnfi .o a substantially larger charitable dis-
tribution than required in the Interr- Revenue Code, but made available by
action of the Board of Trustees of the foundations. While this tax certainly could
not be considered punitive, certainly every dollar that is withdrawn from the
available income of a foundation'reduces the effectiveness of the resources of
that foundation on the community It serves. Without any factual basis it has
been estimated in this community that lose to the community through this tax
approximates $50,000 per year which of itself may not seem substantial but there
are a number of organizations that have requested foundation funding that have
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an annual budget of far less than this amount and thus could have been com-
pletely subsidized for an entire year or more from this fund.

I should now like to discuss briefly the minimum distribution of net invest.
ment income required of private foundations. Certainly one of the main pur-
poses of this provision of the Internal Revenue Code was to urge foundations
to look for investmentO of better return and therefore hopefully more stable.
As this net investment income requirement has been tied to interest rates pre-
vailing during the year under review it has very strongly persuaded foundation
managers to attempt to reach for higher yields on their investments. In many
cases such high yields can be far more dangerous from a management point of
view than investments with less yield. Many corporate securities have above
average yield available simply because there is distrust in the management's
ability to continue these payments and thus the investment may be suspect for a
good cause. The other side of this foundation's concern regarding the mini.
mum distribution of net investment income has to do with the trustees' ability
to continue to operate this foundation in a constructive manner for the fullest
benefit of the community it serves. The year 1074 to date has provided an excel-
lent example of the punishment that will be forthcoming to the foundation field
if interest rates continue to remain at high levels and the market place for
common stocks does not improve. Under these circumstances the minimum dis-
tribution of net investment income to a foundation will be substantial. It will
be even substantially above that required by the Treasury in its most recent
payout determination, As all of this interest earned must be paid out as dis-
tributions, there is no possible way for the foundation to build its capital base
as it could do if it invested its assets in the common stock of American companies,
for with this type of Investment capital appreciation would be shielded from
the minimum distribution and would provide a base for future increased income
as the company builds its own earning base. The plctore is not dissimilar with
private foundations to that of corporations were they required to pay out all
their earnings after taxes as dividends to their shareholders or be taxes on any
earnings retained, This penalty on a profit making corporation could well stifle
the growing capabilities of that corporation for there would be no retained earn-
ings for capital growth which hopefully would provide for additional earnings.

The Western New York Foundation Trustees do not consider the foundation to
be a liquidating asset that will through the years finally disappear as all of the
assets are disposed of, but they consider more likely the role of the foundation
one where its size in assets will grow at least as rapidly as the needs of the
community in which it serves so that it will continue to be approximately as
valuable today as it was 10 years ago and will be about the same 10 years hence.
The Trustees feel a very strong obligation not to withdraw from the private
foundation field and thus leave the many needy causes without this source of
funding. Certainly it could be said another private foundation or some govern-
ment subdivision can certainly pick up where a foundation leaves off. This may
be so but it des not seem a realistic course. Under the present laws it is very
doubtful that new foundations of size will come into being in the numbers they
have in past years and if government will step in when the private sector with-
draws and can do the job with as much invention and courage as the private
source then why foundations at all. Past experience has shown that a good
partnership between private philanthropy and government funding has produced
the best results. Government by its very massiveness cannot have the blindman's
touch to a social problem that a relatively small, local, private foundation can
have. If these sensitive areas are to get assistance foundations such as The
Western New York Foundation must not only continue but must continue to
keep up with the cost of providing services as well as growing with the com-
inunity they are serving, I trust that the foregoing will be of some constructive
value to the Senate Finance Committee's Subcommittee on Foundations and to
its Chairman, The Honorable Vance Hartke. If I can be of any further service
in providing additional information to this Committee I will make every effort
to do so.

Very truly yours,
WELLEs V. MOOT, Jr.,
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ZALE FOUNDATION,
Dallas, Tea., July 16,1974.Mr, MzcII v., 8TuN,

Staff Director, Senate Finance Committee,
Dirken Senate Offlbo Building,
Washington, D.C.

Dgaa M. STamn: We believe that the 4% Excise Tax on "Investment income"
should be reduced because a substantial amount of money is being denied to
various operating charities.

In its consideration of the TRA-69, the Senate voted for an audit fee tax of
one-tenth of 1% of a foundation's assets. Not only was that rate equivalent to
roughly halt of the 4o investment tat subsequently arrived at by the Joint
House-Senate Conference Committee and enacted into law, but the Senate version
had previously tied the rate to the costs of administering the new law. We Recom-
mend that the rate be set, again at a level closer to the actual auditing and super-
visory costs, that it be earmarked for that purpose, and that the tax be redesig-
nated as a fee for auditing and supervision.

This 4% excise tax Is levied on "net investment Income." In defining "net invest-
ment Income," the Act includes realized long-term capital gains. A substantial
percentage of the $76 million collected by the IRS from this tax during 1978 was
from the 4% tax on investment income per se. As foundations are forced to sell
capital assets, either to meet the pay-out requTirements of Section 4942 or the
divestiture requirements of Section 4048, the amounts available to charity are
further reduced by the levying of this 4% tax on capital gains, We Reooimmend
that the definition of "net Investment income" In Section 4940(c) be modified to
exclude capital gains as an Income item.

Sincerely,
MICtARL F. RoMmIxE, Ph. D.,

Raeoutive Director.

MARY L. PiEYTox FOUNDATION,
El Paso, Tex., July 16, 1974.

Mr. Mt01AZL STURN,
Staff Director, Renate Finance Committee,
Dirksen Senate O#oc BUilding,
Washington, D.C.

Dsa MP. STa: As executive director of a private operating foundation that
assists individuals in need, It distresses me that we must pay a 4% tax to the
government. This amounted to $6,922.00 last year. Since we spend all of our
Income, it means holdinglack aid to people In need.

What Is so ironic is that most of the persons we help are in need because the
government has fouled up their S.8.1., Social Security, 0.1. or V.A. checks.

This Foundation has not been audited since the Tax Reform Act and we have
paid In $14,787.80 In three years.

I am very much in favor of a minimum distribution of net investment Income,
but I am opposed to the 4% excise tax. A tax is all right, but 4% is much too
high for us.

Sincerely,
MONCxA A. Hv-xTEU

.eeoutve Seoretary.

OasoN A. HULL AND MINNI= P. HULL
EDUCATIONAL FOUNDATIO,

Mr. 10HAL STMNSaint Past, Minn., Muy 16, 1974.Mr. MICHAEL 5'mm ,
Staff Direotor, Senato Finance Committee, Dirkoen Senate Ofioe Building, Wask-

ington, D.O.
DwAn Ms. ST RN: The Honorable- Vance Hartke, Chairman of the Senate

Finance Committee's Subcommittee on Foundations, has invited written public
comments for the record on sections 4940 and 4942 of the Internal Revenue Code.
I take great pleasure In the opportunity to make comment Insofar as these two
sections of the Code affect the Orson A. Hull and Minnie E. Hull Educational
Foundation of which I am one of t ! trustees.
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First, with relation to the 4% excise tax, I do feel that at the present rate
this is a revenue producing tax which I believe it was not intended to be. t" do
feel that adequate funds should be gotten from the foundations to pay for the
cost of reviewing the activities of the foundations. What the rate of assessment
should be can now be determined after this past year's experience.

However, relative to section 4942 regarding a minimum distribution of net in.
vestment income, this foundation was started in 1968 with a gift of 18,000 shares
of Minnesota Mining & Manufacturing Company common stock. The will creating
this foundation required that the income be used to help financially needy,
worthy high school graduates who were well qualified and had a desire to go on
to college but were financially unable to do so, At the time of its creation Min-
nesota Mining dividend amounted to about 2% of its market value but had ex-
cellent growth potential. The trustees of the foundation felt that it would be
to the foundattonWs advantage to sell part of the Minnesota Mining stock and re-
invest in higher income producing securities and as a result over 50% of the 8M
stock was sold and reinvested.

The trustees felt that it was good for the foundation, in order to keep up with
Inflation, to retain some growth stock as well as retaining good income produc-
ing securities, but it has been very difficult to accomplish this to the extent re-
quired by the minimum payout section of the Code. In other words, to have the
advantage of common stock with growth potential plus the advantage of In-
come producing securities with very little growth potential, has not been an
easy goal to attain.

Speaking for myself and not for the foundation, I do not feel that private
foundations whose assets do not include any closely held stocks, especially stocks
of companies owned by the foundation creator, should be penalized by a harsh
minimum payout rule.

I do believe that private foundations have a very important and valuable
place in the welfare of our country and should be encouraged and not dis-
couraged, and I am personally convinced that a harsh minimum payout require.
ment is very discouraging to the foundation managers and directors whose
foundations are so badly needed in their community.

Very truly yours, A2NoLD F. ST ommo.

THs JoHN HUNTINoTON FUND FOR EDUCATION,

Cleveland, Ohio, Jul# 17, 1974.

Re sections 4940 and 4942 of the IRS Code. -
Mr. MICoirl STERN
$ta Dtrector, Senate Finance Committee, Dirksen Senate Ofce Building,

Wahnpton, D.O.

Dria M. STmi: As President of the John Huntington Fund for Education,
which has been supporting education in the Greater Cleveland area for over 50
years, the Trustees and I do take exception to the provisions in Sections 4940 and
4942 of the I.R.S. Code to impose a 4% excise tax on income (including capital
gains), as well as requiring a rather high minimum distribution of income-as a
percentage of principal.

I do not believe it fair for any tax to bejnade, other than that required to police
private foundations. We know that there have been some foundations who have
used their tax-free status for their own personal good. However, in our case, the
only expenses to the Foundation are less than 5% which includes the major
item of excise taxes recently, legal expenses and a very minimal staff. The
Trustees and Oficers do not, of course, receive any remuneration for their work,
except for two or three luncheons a year. The staff comprises an Executive
Secretary on a part-time basis, and a Secretary-Treasurer (a lawyer) to take
care of legal and tax matters, period.

The 4% excise tax on capital gains restricts our flexibility in handling our
portfolio-to the detriment of hundreds of students receiving grants, scholarships,
and/or loans from the Fund.

We are also against a percent of principal minimum distribution, since this
again will restrict our program of buying and selling equities and fixed income
securities.

Although we previously supported over 600 students with scholarships, now we
support 10 to 12 local institutions and scholarship handling organizations to assist

85-686-74----18 I_ -
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the needy and worthy students in the Greater Cleveland area to obtain a good
education, both at the college level, as well as post graduate work-with proper
emphasis on the minority students' welfare.

In closing we strongly hope that the Honorable Vance Hartke, Chairman of
the Senate Finance Committee and his Subcommittee on Foundations will delete
the 4% excise tax or at least cut it to a feasible amount and give some flexibility
as to the distribution of our net investment income.

Very sincerely,
A. DEAN PERY.

PETER WESTON,
WESTFIELD, MASS, July 18, 1974.

Re: Senate Finance Committee, Subcommittee on Foumoations.
Mr. MICHAEL STERN,
,'taff Director, Stnate Finance Commltee,
Drksecn Senate Office Building,
Washington, D.C.

)EAR MR. STERN: Senator Hartke has solicited public comments on Internal
Revenue Code sections 4940 and 4942.

Under section 4940 a 4 per cent excise tax is Imposed on net Investment income
of a private foundation. I feel this tax Is excessive. In 1973, $76 million was
collected by I.R.S. under tifs section. In 1972 $50 million was collected. I under-
staind that-qome of the Increase may be due to selling ,iY of excess holdings by
some large foundations. The I.R.S. estimated its fiscal year 1973 costs of operation
for nil exempt organizations to be $18.6 million. The costs for private foundations
was $28.3 million. At best then, the I.R.S. could probably justify a tax rate of
1.62 per cent on the low side or 2.2 per cent on the high side under section 4940.
The amount which is being collected in excess of what is being spent by the
I.R.S. Is money which is lost to worthy recipients of foundation grants.

The Minimum Payout Requirement under section 4942 of the Internal Revenue
Code is also excessive and perhaps unnecessary. It is my fundamental belief
that the many should not suffer for the sins of the few. Most people involved-
In private foundation work are responsible individuals. Another consequence of
the minimum Payout Requirement Is that it tends to force managers to shovel
money out to qualified organizations regardless of need because they incur a tax
liability if they don't.

Thank you for your Interest in my comments.
Sincerely,

PETER WESTON.

DEAR MR. ST RN: I am writing in regards to Senator Hartke's Invitation for
public comment on tax laws affecting private Foundations.

I do not know what sections 4040 and 4942 of the internal revenue code encom-
pass, as this information is not available to me. I do know that some Foundations
enjoy a tax status that they do not deserve.

I (1o not see any reason the Foundations should not be taxed on their stock
manlpulations or any other wheeler-dealings, that they use to build up personal
fortunes.

Some Foundations should not have the tax status they now enjoy, for the fact
that grants paid out are self serving and benefit too few people.

All Foundations should be investigated and any Foundation that is granting or
using money for movements or causes contrary to the Constitution of the United
States and the Freedom of the American people, should lose their tax free status
and be Qaddled with heavy tax laws.

Sincerely,
GEORo G. W141s.

Tnii WILLIAM G. IRWIN CHARITY FOUNDATION,
Mr. ,MICAEL STEN, San Francisco, Calif., July 18, 1974.

Rtaff Director, Senate Finance Committee,
Dirksen Senate Ofice Building, Washington, D.C.

DRAR MR. Smrx: According to a Press Release, The Honorable Vance Hartke,
Chairman of the Senate Finance Committee's Subcommittee on Foundations, has
invited written public comments for the record on Sections 4040 an4 4942 of the
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Internal Revenue Code. In response to Senator Hartke's invitation, I have the
following comments:

Heotion 4940-Excise Tax on Investment Inoome

It is strongly recommended that tMe excise tax be reduced to a rate which
would not produce revenue in excess of the cost to the I.R.S. of auditing private
foundation returns.

it is also Suggested that provision be made for a carry-back and carry-forward
of capital losses to offset capital gains. Lacking such a provision, taxing of capital
gains is a one-way street.

Section 494S-Taxes on Failure To Distribute Inoome
A minilmm investment return of P0 appears to be unrealistically higl. A 5%

rate is more in the ball park.Sincerely, JAMES L. COCKBURN, JR.,
Scoretary.

ALBERT KUNSTADTPR FAMILY FOUNDATION,
Chicapgo, Ill., July 15, 1974.

Re: Subcommittee's work on code sections 4940 and 4942.
Mr. MICHAEL STERN,
Staff Director, senate Finance Committee, Dirksen Senate Office Building,

Washington, D.C.
DEAR Ms. STERN: In my opinioA the 4% excise tax is excessive. It would appear

that a tax on the approxiniate cost basis would seem reasonable, although any tax
reduces grantq to worthwhile organizations.

I thoroughly disagree with the provision for minimal distribution. While in-
vestigations did show that there were some abuses in accumulating capital as
well as controlling businesses, these factors were insignificant in comparison with
what foundations have done to benefit the soclo-economic conditions of this
country.

For the past tep years our foundation has consistently distributed more than
its income to qualified organizations. There are several Important reasons for
our disliking the distribution clause:

1. The dividends in many progressive companies, which employ many
people in gainful occupations, are less than the percentage required for dis-
tribution under the present law. This forces the sale of capital assets which
are needed for future grants.

2. In any given year it may Bi sound judgment to hold back some income
in order to expand a grant in the following year to an organization which
originally had requested larger funds but had to prove its worth to the grant-
ing foundation. We understand that if a commitment is made for three years
with a payment made for only one year the balance is reflected under unpaid
grants on the books of the foundation.

Foundations are such an important factor in the development of our country
that I hope careful consideration will be given to our point. of view.

Sincerely yours,
SIOr'UND KUNSTADtER,

Chairman.

ALEX. C. WALKER EDUCATIONAL & CHARITABLE FDN.,
Pittsburgh, Pa., July 18, 1974.

Re: Federal Foundation Sub-Committee-4% Excise Tax and Minimum Distribu-
tion Requirement.

Mr. MICHAEL STERN,
Staff Director, Senate Finanoe Committee, Dirkseen Senate Offlce Builditg,

Washitngton, D.C.
DRsAR MR. STERN: This is a personal response to the above subject and not a

response representing our Foundation necessarily.
1. The 4% Eircoie Ta--My understanding of this tax when levied was to pro-

vide monies for surveillance of the operation of private foundations. This, I
think, Is in order but anything over and in excess of that which is needed to do
this Job should be returned to the foundations and only a tax in the future needs
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to be Imposed to properly regulate the operations of private foundations. A sug-
gested way of handling this would be the same way you handle the minimum
distribution and that is to set the percentage each year. That money not needed
in any particular year for surveillance purposes should warrant a credit to the
foundations or a corrective percentage ratp levied each year.

2. The minimum distribution requiremet-I understand the principle of this
was to make sure that operating foundations that accumulate funds were to dis-
tribute essentially all of what they earned within a reasonable length of time.
This may impose hardship on some foundations. I see no objection to this except
that if the percentage rates were made excessively high then some foundations
couldn't properly attain it because of their portfolio structure, it would mean
that the balance of the percentage would have to be supplemented by reducing
its capital to make up that difference.

I would hope that the Foundation Sub-Committee is cognizant of the fact that
the present law pertaining to public and private foundations is extremely com.
plex which makes it not only difficult to interpret the law but also to enforce it.
I would hope the Committee would be mindful of attempting to eliminate some of
the law and/or streamlining It so that it is much more simple.

Yours truly,
T. Uauiqo WALKERm,

Trustee.

ORDEAN FOUNDATION,
Duluth, Minn., July 17, 1974.

Mr. MiOuAnL Smii,
Staff Director, Seonte Finance Committee,
Dirken Senate 01"0. Bldg., Waehington, D.C.

Dzau MR. STRN : We appreciate the invitatlofi of the Honorable Vance-Hartke'
for the opportunity to submit a statement to be included in the Senate Finance
Committee's Sub-committee on Foundation hearing record.

Ordean Foundation of Duluth, Minnesota has functioned as a 501 (c) (3)
organization since 1933.

During the many years cf its operation it has disbursed several million dollars
which have directly and Indirectly benefited thousands of the community
residents.

Since 1965 the Foundation has also made grants to organizations providing
the following services in our Community which has a population of 100,000:

1. The treatment, care and rehabilitation of persons who are chronically
or temporarily mentally Ill;

2. The treatment, care and rehabilitation of persons whose physical ca-
pacity is impaired by either Injury, illness, birth defects, age, alcoholism,
or other similar causes;

8. The conduct as one of their functions of youth guidance programs de-
signed to avoid and prevent delinquency from lawful and healthful pursuits
by youthful citizens of the ity of Duluth.

Ordean Foundation currently has an annual Income of approximately $500,000
which results In an excise tax of approximately $20,000 on the present basis.
Such a sum represents several modest grants which cannot now be made for
the above purpose Inasmuch as the records indicate that the 4% excise tax
has resulted in collecting more funds than required to audit and monitor Foun-
dation activities Ordean Foundation hereby wants to go on record, recommending
that said tax be reduced th only 2% of a Foundation's net investment Income.

Thank you for making the above statement a part of the Sub-committee's
hearing record.

Sincerely,
J. HOWARD ALAsPA-

NoaeoutiVe Director.

Twrn ALICE T. MINER COLONIAL CoLISOnON,
"A HISTORICAL MUSEUM",

MR KYoag, N.Y., June S,1974.
Ma. Kya'zr M. MoGRATH,

Director, American Association of Museum.
Waskington, D.O.

Dta Ma. MCGxATH: I am on the board of two historical museums and fulwy
well realize how difficult it is for such museums to maintain a balance between
income and expenses At the same time, however, I feel It is Imperative that.



271

museums submit their records to close audit and scrutiny by the Department
of -the Treasury in order to insure that such institutions may be able to continue
to Justify the favorable tax privilege which has been afforded them by the
Congress of the United States. To that objective, I must state my firm conviction
that the museums should be required to pay an amount equal to the cost of con-
ducting such an audit. I do not believe this expense should be borne by the public
out of general tax revenues but rather should be borne by those continuing to
sponsor and support such an institution and/or from the fees paid by those
Using such institutions.

I suspect the present 4% excise tax' represents a levy greater than required to
recover such costs. I would not, however, favor total repeal thereof.

Very truly yours,
RODxzy DI. LuNDY,

Vioe Pref dent.

Tits KBAUGI FOUNDATION,Troy, MiOl.., July 11, 1974.
Senator VANxE HABTK,
Senate Oflve Building,
Washingtow, D.O.

DiaA2 SzNAToa HAai'Ks, You have asked for comments from foundations about
Internal Revenue Code Sec. 4940 (4% excise tax) and IRO Sec. 4942 (distribu.
tions of income), and we offer the following observations:

(A) As to the 4% exoiae tax.
Ideally, the 4% excise tax should be replaced by a foundation audit fee based

on size of assets which could be similar to fees charged for audits for banks and
savings and loan associations. Absent such a possibility, the 4% tax should be
reduced to 1% or 2% as to ordinary income. Collections for 1972 and 1978
were far In excess of the cost of audit and both the Treasury Department and
Internal Revenue Service agree that this is so. A 1% or 2% excise tax would
more than suffice to provide the requisite funds for audit. In addition, it is our
strong opinion that the excise tax should be eliminated entirely as to long-
term capital gains. For example, on May 15, 1973 we paid a total of $5,711,190
with respect to the 4% excise tax for calendar year 1972. Of this amount, about
$5,140,000 was attributable to 1972 realized capital gains resulting from a
major secondary offering of capital gains resulting from a major secondary
offering of S. S. Kresge Co. common stock. This secondary distribution was
engaged in solely to diversify our holdings and to increase our rate of return
since we have never had an excess business holdings problem. The -fact ts that
there are a number of foundations, like ourselves, who are subject to the mini-
mum investment return portions of the Tax Reform Act of 190 and hold large
(but not excess) business holdings which produce a modest dividend. In order to
lessen the invasion of corpus occasioned by the pay-out requirements, a number of
us had secondary distributions in 1972 and invested the net returns in higher
yielding securities. In view of the fact that the 4% excise tax on ordinary income
produces an amount which is five to six times the required amount for treasury
foundation audits, it seems unduly harsh to our potential foundation bene-
ficiaries to add to that amount. I am sure you understand and know that the
lowering of the 4% excise tax rates and the elimination of the tax on capital
gains would not benefit us but our applicants since whatever is not paid in
tax would have to be paid out in qualifying distributions,

(B) As to the pay-out requirements of see. 4948:
We consider that the minimum investment return provision, when coupled

to present high inflationary factors, results in unwarranted deterioration of the
effective levels of Foundation giving. Having fixed pay-out requirements makes
us especially aware of any contraction in the purchasing-power we extend by
way of grants to our applicant. This Foundation made a study of what would
have happened had the maximum 6%.pay-out rate been in effect since our begin-
ning in 1924. While there would have been a comparatively modest increase in
total grants over the forty-nine year period, the income-producing assets of
the Foundation 'would have been drastically- reduced by reason of invading
principal to make the required distribution. That there will be a short term
increase in benefits to the public is undeniable, but continued application of
the present minimum investment return pay-out rates will seriously curtail these
benefits for the long term. The answer to this problem, as in the case of the
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excise tax, is reduction of rate. To be specific, in the year 1072 our appropriations
for contributions were about $20 million and this meant an invasion of corpus in
the amount of about $15,600,000. Similarly, in 1973 our appropriations for
contributions were about $29,700,000 and this meant invading corpus to the
amount of approximately $12,700,000. Obviously, this Is particularly distressing
at a time when the market is so depressed and inflationary rates are so
terrifying.

I hope that you will believe me when I tell you -that all the above suggestions,
in my opinion, are for the long term interests of charity. As indicated, a reduc-
tion of the excise tax rate will be to thd benefit of our potential beneficiaries
since we will have to pay the money out in any event. Similarly, in my view,
the preservation of our corpus will, in years to come, be to the best interest of
all charitable organizations. The Founnation's sole donor, Sebastian S. Kresge,
tithed on a grand scale leaving a personal estate at his death, in 196, which was
only one tenth of the book value of the gifts he made to the Foundation starting
in 1924. Appropriations by the Foundation of approximately $175 million over
fifty years amount to benefits which are treble the original gifts and, even in
a depressed market, the Foundation's principal assets show ail eleven-fold
increase over the original donations. Such a long continued enhancement of the
generous impulses of one man should, I think, be thoughtfully considered.

I shall be delighted to speak with you or any of your staff members about any
of the points which I have raised and to document our point of view. In addition,
we will be glad to answer any questions which you or any member of your staff
may have about the points which I have raised or on any other point with respect
to foundations and the 1960 Tax Reform Act.

Sincerely,
Wn.1.AM H. BALDEN,

Pre8dent.

TnE CHESAPEAKE CORP..
We8t Point, Va., July 17, 1974.

Hon. VANCE HARTKE,
Chairman. ubotntnittee on Foundations, Senate Finance.o.intttce, Dirkscn

Senate Offioe Butlding, Washington, D.C.
DEAR SENAToR HARTxE: This letter is written in response to your invitation for

written public comment for the record on Sections 49.40 and 49.42 of the Internal
Revenue Code. As the unremunerated president of a Section 501-c-3 qualified pri-
vate foundation, the Elis Olsson Memorial Foundation, c/o Carle E. Davis, 1400
Rose Building, Richmond, Virginia 23219, I take pleasure in submitting my
thoughts on the two sections of the Code referred to above. The reference founda-
tion has assets of approximately $1,000,000 and generates pretax income of
between $37,000 and $44,000.

As regards the 4% excise tax imposed under Section 49.40, I do not feel this is
an unfair reimbursement for the expense the Government incurs in ascertaining
whether the operation of a foundation is proper or not under the existing law.
I prefer the original name for this tax which was Auditing Fee since it more
properly described the reason for the tax. Secondly, I see no reason why public
foundations should not incur the same tax since if the Internal Revenue Service
is performing its job properly an equal amount of auditing should be performed on
the books of this second classification of foundations.

If It is the intention of Congress and the Internal Revenue Service, one through
legislation and the other through regulation, to slowly but surely liquidate all
private foundations, then this statement should be made in the preamble to Sec-
tion 49.42 of the Internal Revenue Code for this most certainly will be the ulti-
mate result as it stands today, If indeed Congress feels, ffs do I, that private
foundations on the whole have performed most creditably in many areas where
public money administration and public foundations have faltered, then Secion
49.42 needs some clarification and it should provide a more realistic economic
environment within which private foundations can function effectively and with
a reasonable guarantee of being able to stay in business if properly operated. As
I invisualize the situation, a continuing mandatory payout of 41, to 4%% could
be mado under most circumstances by a prudently directed investment program.
When return on money or investment is low, there is little fear of inflationary
erosion of the assets of a well run foundation. When money rates are high, such
as at present, one may meet the higher percentage set by the Internal -Revenue
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Service as a minimum distribution ; however, at this same time inflation is rapidly
eating away at the investment portfolio value of the foundation and, thus, ulti-
mate liquidation. It seems to me that no prudently-operated foundation can
afford to be invested entirely In high yield fixed income securities for under in-
fittionary conditions it Is inherent that a substantial part of the high yield is
to offset the Infiationary effect on basic value. A mixed portfolio should minhiize
the chance of such circumstance happening. The average yield of a portfolio call
be maintained to pay out a reasonable distribution to assist educational, heAlt..
and other qualified charitable activities and still maintain the assurance tiat
such foundation will be in business to continue helping in the future. I thank you
for this opportunity to express the opinion of one small foundation.

Very truly yours, STURE 0. OLBSON.

THE BURROUOiis WELLCOME FUND,
Researol& Triangle Park, N.C., July 24, 197.f.

Mr. MICHAEL STERN,
Staff Direotor, Senate Finance Committee, Dirk8en Senqte Office Building,

Washington, D.C.
DEAR Ms. STERN: The Honorable Vance Hartke, Chairman of the Senate Fl.

nance Committee's Subcommittee on Foundations, has invited public comment for
the record on sections 4940 and 4942 of the Internal Revenue Code.

In regard to the provision imposing a 4 per cent excise tax, it is our opinion that
such a tax is too high as evidenced by the revenue collections versus the costs of
the Internal Revenue Service services. We would favor reduction to the tax to a
level sufficient to cover only the absolutely necessary costs of the Internal Reve-
nuo Service services In this area. We would oppose further increases in costs as
a result of the creation of a special agency and employment of additional numbers
of persons.

Yours truly,
IRIS B. EVANS,

Excoutive Director.

STATEMENT BY GORDON A. MAC INNES, JR., EXECUTIVE DIRECTOR OF THE FUND FOR
NEw JERSEY

The Fund for New Jersey is a grant-making foundation incorporated under
the laws of New Jersey. The Fund is a 501 (c) (3) tax-exempt organization held
to be a private foundation under the Tax Reform Act of 1969. On December 31,
1973, the market value of The Fund was $16,830,698. In 1973, The Fund made
grants totaling $1,434,751.22.

As its name implies, The Fund concentrates its grant-making on organizations
operating in or for the benefit of the state of New Jersey. More than one-half of
its dollars are contributed for research and policy analysis, citizen action, and
litigation on the many problems found in New Jersey. Over the past four years,
The Fund has initiated a number of projects which have resulted in the creation
of organizations to deal with problems which heretofore had not received suffi-
cient attention.

The 40% xcise Tax. In the first four taxable years since the enactment of the
Tax Reform Act of 1969, The Fund has paid $88,120. in excise taxes, It was the
clear intent of the Congress, in enacting the Tax Reform Act, that this tax should
cover costs of auditing the regulating private foundations. We are informed
that the actual cost incurred by the Internal Revenue Service since 1969
is appreciably less than the revenues collected for these purposes. The Fund does
not object to a fee or tax to cover the reasonable cost of auditing private foun-
da-tions. However, since the revenues generated by the 4% excise tax far exceed
the cost of regulating private foundations, we recommend a reduction An the rate
of the excise tax to no less than 1% and no more than 2%, depending on the
actual cost requirements of the Internal Revenue Service. We urge this reduction
for the following reasons:

1. The "excess" dollars collected by the Federal Government are dollars not
used for charitable purposes. At a time when we must reject 15 applicant or-
ganizations for every one that we are able to assist, any additional dollars avail.
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able to us would mean fewer discouraged applicants and, presumbly, a furtherance
of the charitable objectives of the Federal tax laws. For example, if the excise
tax had been set at 1%, an additional $66,000. would have been available for dis-
tribution to charitable organizations.

2. We believe a strong case can be made for the kind of grant-making pra'c-
ticed by The Fund for New Jersey. We concentrate on a single state, in which 8
-of our 9 trustees reside. We are familiar with the many problems found In New
Jersey and also with those organizations and individuals who bring unusual
strengths to their solution. We assist a number of organizations which, by their
nature, could never be assisted by government agencies. Specifically, we support
organisatlons which provide a "watch dog" function to insure the prudent and
proper operation of public agencies and regulatory bodies.

3. The excise tax rate can be reduced without jeopardizing the revenue needs of
the Federal government. To the foundations which pay the tax and to the char-
Itles which would otherwise receive these dollars, it represents an important
marginal loss-to the Federal Government, it represents a deminimus source of
revenue.

Minimum PaV-out Provision. The Fund supports the requirement that founda-
tions distribute a set minimum of their net Investment income to qualified reeipi-
ents. We have found the minimum percentage set by the Secretary of the Treasury
for existing foundations to be reasonable. We believe that the minimum distribu.
tion requirement encourages a prudent investment policy of diversification and
reliance on the total-return concept. Moreover, this provision discourages creation
of entities appearing to be charitable but intending to make only token contribu-
tions to charity.

It is ironic that the same Federal law which encourages the maximization of
contributions to charitable organizations on the one hand would also--through
the 4% excise tax--decrease the amount available for such purposes on the other.

THE JOHN RANDOLPH HAYNES AND DORA HAYNES FOUNDATION,
Los Angeles, Calif., July 23, 1974.

31L MICHAEL STERN,
Staff Director, Senate Finance Committee, Dirksen Senate Offloe Building,

Washingtoa, D.C.
DEAR MIL STERN: This is being written in response to the Foundation's Sub-

committee invitation for written public Comments for the record on sections 4940
And 4942 of the Internal Revenue Code.

Any excise tax is defensible insofar as such tax Is necessary to bear the ex-
penses of implementing the Tax Reform Act of 1969 relating to foundations.
However, an excise tax which exceeds the necessary costs of examining founda-
tions and is imposed for revenue purposes is in conflict with-the traditional policy

exempting charitable activities from mandatory taxes.
Sincerely,

FRANCIs H. LINDLEY,

President.

AsSoCIATIoN OF AMERICAN COLLEGEs,
Washington, D.O., JulV 26, 1974.MR. MICHAEL STERN,

Staff Direotor, Senate Finanoe Committee, Dirksen Senate Oloe Building,
Washington, D.C.

DEAR MR. STERN: This letter is in response to the Committee on Finance's press
release of July 1, 1974, inviting public comments on sections 4940 and 4942 of the
Internal Revenue Code.

We believe the excise tax on foundations should be consistent with the actual
costs of auditing, based on experience to date. We support, therefore, the Treas-
ury Department's position that the present 4% rate should be reduced to at
most 2%.

We believe, further, the pyout rate should represent a realistic balance be-
tween the long-range objectives of the individual foundations and an assessment
-of current needs In those areas which must rely on foundation support. A payout
rate which would seriously diminish foundation resources would have a deleter-



275

lous effect on higher education which must continue to rely heavily on this source
of support. Foundations have never been more needed than today.

Thank you for this opportunity to present briefly our views.
Sincerely,

HowAM E. HOLOOMI
DEoeoutive Aeeooiate.

RoEas S. ADL= FAuMY FUND,
Ohicago, Ill., July 24, 1874.

Mr. MiOHtm STN,
Staff Direotor, Senate Finanoe Committee, Dirkeen Senate Offlee Building, Wash-

ingtoth D.O.
DrAs MR. ST=Nz: My attention has been brought to the fact that you have

invited statements or comments regarding the 4% excise tax and minimum dis-
tribution requirement of the Internal Revenue Code.

This is merely to record my view and that of the trustees of this fund that
the 4 % excise tax works a hardship and Is out of proportion, in our opinion,
to the needs for which the tax was supposedly levied. We strongly urge you
to take every action possible to recommend the reduction of that excise tax to
a figure more in keeping with the needs.

With regard to minimum distribution, we do not find this too difficult a
matter to comply with. However we do feel that the distribution ought not to
be excessively high since this would force distributions in a given period of
time beyond what Might otherwise be deemed desirable to accomplish the pur-
poses of the commitments of the fund.

Yours truly,
ROBERT S. AnLz5tPresident.

DARTMOUTH COLLEe,
Hanover, N.H., July 24-1.74.

Mr. MICHAEL STERN,
Staff Director, Senate Finance Oommittee, Dirkeen Senate Office Building, Wash-

ington) D.O.
DE A Ma. Si'mw: I should simply like to record with you the official posi-

tion of Dartmouth 'College in regard to Senator Hartke's Sub-committee's work
on Code Sections 4940 and 4942.
. We wholeheartedly endorse the position taken in testimony on behalf of the
Council on Foundations.

Sincerely,
R. J. FnrNsy, Jr.

Tirs ROCK LR FOUNDATION,
New York, N.Y., July 85, 1974.

Comments on sections 4940 and 4942 of the Internal Revenue Code.
Hon. VANCE Hamn%
Ohairman, Subcommittee on Founalf tons, Senate Finance Oommittee, Dircern

Senate Office Building, Washington, D.C.
DtA StwAToa Hwrir:' We welcome this opportunity to respond to your

invitation for comments on sections 4940 and 4942 of the Internal Revenue Code
which Impose a 4% excise tax and a minimum distribution requirement on
private foundations.

SECTION 4942: MINIMUM DISTRIBUTION

Notwithtsnding its long-standing policy of making distributions for charitable
purposes substantially in excess of its investment Income, this Foundation be-
lieves that the mandatory payout requirement under section 4942(e) (8) (fixed
by the Secretary of the Treasuryfor tax years beginning in 1974 at-6.5% for
foundations organized before May 26, 1909 and at 6, for those organized
thereafter) is likely to destroy the ability of private foundations to support
charitable programs at current levels.

For many years, this Foundation followed a policy of appropriating funds
for grants, programs and administrative costs substantially In excess of its
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Income. Prior to the enactment of the Tax Reform Act of 1960 it adopted, and
bas since followed, guidelines for charitable expenditures equal to 575% of
the average market values of Its investments as of October 81 of the preceding
four years. As shown In the following table, for the ten years 1964 through
1973 this self-imposed distribution requirement resulted in expenditures for
charitable purposes of $39 million, or 33% more than the income from the
Foundation's investments.

Ordinary
Total Investment Expended from

Year expenditures Inome principal

1964................................... $32,617,564 $27, 76,570 $5,0, 9 9
196 ................ ... ::: :1:8 29, 131, 115 t,176,4
17... ............................. ........ 3,34946 312, 23 4 1,023
1968 ...... "........................... 41 096 41969.................................... 3 7,7' 31, 7,47 ,6973
1970................ ......................... 4,5774 30,353,638 16,76, 119" .1......... .................................... 45,377 628 27, 7,105 17,430, 5239~70 "................................................... 4 Pi:774 U,35Sf038 1.7:H

17 44 , 315 2 5.269.226 1 7 0: 8 )
T1 3 .......... .............. ................. 44, 346 01$ 29,65;60 1,53044
Total ................................................ 395, 349, 501 296, 677, 457 98, 672, 044

Although this Foundation has voluntarily made distributions at a level com-
parable to the statutory payout requirement, it would now be obliged, but for
the mandatory requirement, to consider the effects of inflation and erratic
investment conditions on its ability to continue distributions at such i level.

In 1969, when the Tax Reform Act was under consideration, the recent history
of inflation rates, and prevailing expectations concerning future rates of infla-
tion, were in the range of zero to 8%. The requirement for a minimum payout
based upon average market value, and related to a 6% rate under 1969 economic
conditions, seemed reasonable, based upon an assumption of a 9% totat -return
on investments, a 6% payout, and 8% inflation.

At the current time, however, worldwide rates of inflation have reached or
exceed 10% per year. These increases have greatly outstripped any prudent
long-run investment returns and have indeed. borne a marked negative correla-
tion to the value of equity investments. While it Is true that bond rates have
risen in the wake of mounting inflation, it would be unrealistic to expect sizable
investment portfolios to shift from equities to bonds rapidly without serious
trading losses and substantial transactions costs. It is therefore especially
critical, given the current state of the country's and the world's financial con-
dition, that the inflation factor be taken into account in arriving at a meaning-
ful payout requirement.

In determining the payout requirement for 1974 and later years, the Secretary
of the Treasury is required by section 4942 (e) (8) of the Code to take into
account "the relationship which the money rates and investment yields for the
calendar year immediately preceding the beginning of the taxable year, bear to
the money rates and investment yields for the calendar year 19069." Although a
comparison of money rates in 1978 to those existing in 1969 might be said to
Justify the recent increase of the payout requirement to 6%, a similar comparison
of investment yields, taken on a total return basis, clearly indicates the need
for a reduction in the payout requirement. The Secretary has not indicated what
factors were deemed relevant in the determination of the payout requirement
for any given year, and specifically whether any consideration was given to recent
negative investment yields on equity investments or to the effect of inflation
in comparing investment yields in question to those existing in 1969. In any event,
the current administrative practice results in the imposition of a level of payout
requirements which could lead to gradual liquidation of the-eharitable functions
performed by private foundations.

At least for the foreseeable future, inflation is a fact of life that can no longer
be ignored. From the point of view of private foundations, It has become a critical
factor in determining the amount of annual expenditures that can safely be made
without pertmanently damaging the effectiveness of their program activities.
We respectfully recommend, therefore,

(i) that the Secretary. or his delegate publish the formula used to determine
the annual percentage of payout requirement;
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(ii) that the Secretary or his delegate take into account total-return invest.
ment yields on equity investments as well as fixed income rates in determining
the annual payout requirement; and

(iii) that the Code be amended to require that the Secretary or his delegate
take inflation into account In determining the annual payout requirement.

SECTION 4940: THE 4%o TAX

We favor reduction of the private foundation excise tax from 4% to 2%.
The Committee Is undoubtedly familiar with factors which favor such reduc-

tion. The fact that the anticipated revenue from such tax at the reduced rate of
2% will be more than adequate, even at current Inflation rates, to defray the
Internal Revenue Service's cost of auditing exempt organizations (the original
objective of the tax) argues strongly for such reduction.

it Is also important to note that the effect of any reduction In the minimum
distributable amount as proposed in the first part of this letter would be offset
to some extent by an increase In that amount resulting from a reduction in
the excise tax, since under section 4042(d) (2) each foundation would be required
to make distributions for charitable purposes In an amount equal to any savings
In tax.

In the ease of The Rockefeller Foundation, a reduction in the excise tax would
provide a significant saving. The 4% excise- tax has resulted in taxes on the
Foundation for the last threeyears in the following amounts:

1971 --------------------------------------------- $1,166,450
172 ------------------------------------------ 2,0-,043
1973 ----------------------------------------- 2, 651, 270

For all foundations, the estimated savings based on revenues derived from the
4% tax during 1973 would insure the availability of approximately $40 million
per annum for charitable purposes at a time when many educational, scientific,
and other charitable institutions in the private sector are finding it Increasingly
difficult to continue their programs at current levels.

Respectfully submitted,
JOHN U. KNOWLES, M.D.,

President.

BALL BRoTrlns FOUNDATIONi-Muncie, Ind., Juiy 84, 1974.

Mr. MICHAEL STERN,
Staff Director, enatc Finance Commnittee, Dirksen Senate Ofloe Building, Wash-

ington, D.
DERA MR. STERN : Regarding the Sub-Committee on Foundations, we would like

to express our opinion of Sections 4940 and 4942 of the Internal Revenue Code.
etion 4940, of course, relates to the 4% Excise Tax Imposed on private founda-

I Ions, and we understand that this tax is producing a revenue far in excess of tle
moneys needed to audit private foundations which was the original Intent of the
law imposing the tax. We feel that this excess should be going to charitable and
educational organizations. This result would be achieved If the tax were lowered
because then the private foundations would have additional funds which they are
required to pay out to qualified charities.

ection 4942 dictates the amount of moneys the private foundation mxist dis-
tribute as being the greater of the adjusted net income or the minimum invest-
ment return. During the past two years that our foundation has been subject to
the minimum Investment return, we have had to pay out moneys from our prin.
ctpal fund as our actual adjusted net income from intangible securities and real
estate did not meet the minimum investment return. For 1974 with the higher
minimum Investment return of 5.5%, we will have to take a greater amount from
our principal assets and we do not believe that.t was the intention of the Con-
gress to force a steady depletion of private foundations. We feel that if the man-
agement of the foundation is doing a reasonable job of Investing,, then only the
actual net income should be required to be paid out.

Very truly yours,
ViAeEiXei naND M. BaO rx,Vice President and Poundafftsn anaper.
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G0ANT F. NwCy,

* M r. M-HA EL 8m w, Latrobe, Pa., July 2 , 1974.

Staff Direotor,
t,;,'to Finan"e Committee,

Dit kaen Senate Offloe Building,
Washington, D.O.

DzA" MR. 8'ruw: We appreciate the opportunity to comment on sections 4940
and 4942 of the Internal Revenue Code upon the Invitation of The Honorable
Vance Hartke, Chairman of the Senate Finance Committee's Subcommittee on
Foundations. These two provisions impose a 4% excise tax and a minimum dis-
tribution of net investment income requirement on private foundations.

First, we would reinforce what many foundation spokesmen must have already
said: private foundations have made and continue to make tremendous contribu-
tions to society and for the benefit of all mankind. Every dollar collected under
section 4940 reduces the moneys available for charitable activities.

We do not have any particular quarrel with the minimum distribution require-
ment except that the percentage rate for the minimum Investment return is
geared to interest rates on debt investments rather than the actual average ex-
prience of bank, foundation and pension fund portfolios. We are now experience.
ng exceptionally high interest rates, some resulting from inflation and others in-

tended to help control inflation. Portfolios balanced to provide both income and
reasonable growth should not be measured solely by an interest rate yardstick.
To meet excessive minimum distribution requirements means an invasion of a
foundation's corpus or a continued churning of portfolio assets, either of which
can Jeopardize the foundation's future.

We respectfully request your consideration of a reduced excise tax to provide
more funds for contributions and a realistic minimum investment return require-
ment in keeping with a well managed, balanced fund designed to provide moderate
growth and a reasonable rate of return for current distributions of Investment
income.

Respectfully yours,
GRANT F. NEELY,

lREeoCutive Director.

KVIE, CHANNEL 6,
Mr. MioHAz, STzRt, Sacramento, oalif., July 8, 1974.

Staff Director,
Senate Finanoe Committee,
Dirkeen Senate Offioe Build4ng,
WaehMngtoth D.O.

Dzx& M. STmq: I am writing to you about the Senate Finance Committee's
Subcommittee on Foundations hearings on Sections 4940 and 4942 of the Internal
Revenue Code.

As a working member of public television, I am very interested in helping
foundations retain their funds to use for worthy causes. Among those causes Is
public television and our Industry has benefited tremendously by receiving grants
from foundations.

It would appear to me that foundations should be permitted to distribute
their funds in accordawo with their governing directives without the restric-
tions of additional taxes and minimum distribution of investment income re-
quirements. My vote is in favor of removing these restrictions from foundations
whose charter directs the foundation to good causes in the public welfare.

Very truly yours,
WALT= T. CArE,

Director of Development.

KVIE CHANNEL 60,
Mr. MroH L S Ta, Sacramento, (Calit., J011 2.03 1974. .

8ta# Director,
Senate Finance Committee,
Dirlces Senate Offoe Buildin,
Waahington, D.C.

DRA MS 8=: This letter is about the Senate Finance Committee's Sub-
committee on Foundations hearings on Sections 4940 and 4942 of the Internal
Revenue Ooda



279

As a lay member who represents public television, I am very interested in see-
ing that foundations are able to retain their funds and use them for worthy
causes. Public television as a whole has benefited tremendously over the past
fifteen years.

In my opinion, foundations should be permitted to handle their tods in
*ccordance with their by-laws without the restrictions of additional taxes and
minimum distribution of investment income requirements.

I am definitely in favor of removing these restrictions from foundations whose
charter directs their funds as an investment in the public welfare.

Sincerely,
M"MYrN B. Sar.A8awLouy Repreentatie.

KVIR CHANNZ, Op
Saoramento, Oalf., Juli $, 1974.Mr. MI&&AEL STESN,

Staff Direotor, Senate Finance Comnittee Dirksen Senate Ofice B#u4fn,
Washinton, D.O.

Dsa Ma. STrW#q: I understand the Senate Finance Committee's Subcom.
mittee on Foundations will be holding hearings on Sections 4940 and 4942 of the
Internal Revenue Code in September.

As General Manager of a public television station and a member of the
Board of Managers of the Public Broadcasting Service, I fully support the
removal of restrictions caused by additional taxes and minimum distribution
of investment income requirements for foundations.

I firmly believe foundations should be permitted to retain their funds to use
for worthy causes--one of which is public television-and distribute them in
accordance with their by-laws. There is no question that public television is
deeply indebted to and has greatly benefited from grants received fronz founda.
tons.

This is to confirm that KVIIN fully supports removing these restrictions from
foundations whose charter directs the foundation to invet in worthy public
causes.

Sincerely,
AaTaim A. PAUL,

Becutive Vice-Preident and Gen ral Manager.

ROBERTS & HOLLAND,
New York, ,.Y.,4u1 19, 1974.Senator VANCE H1BTJCE,

(Ihairman, Subcommtttee on Foundatlons, Senate Finance Oommittee, Dk-kwmn
Senate Offloe Building, Washington, D.O.

Attention: Mr. Michael Stern, Staff Director
Dra SEiA&oa HARTxz: This is in response to your invitation to submit

written comments concerning sections 4940 and 4942 of the Internal Revenue
Code. I testified before the Subcommittee on Foundations on October 2, 1978, and
am pleased to submit additional comments at this time. Our comments "re
directed to the minimum investment return provision of section 4942 and, more
-specifically, to the procedure in section 4942(e) (8) for establishing the "ap.
plicable percentage.'

Section 4942(e) (8) gives the Treasury Department the authority to set the
rate which, when applied to private foundation investments, establishes the
minimum amount that a foundation must distribute, on an annual basis if in.
come is less than such amount. The only standard provided by the statute to
that the rate nust rise and fall proportionately with "money rates and invest-
ment yields," and the Treasury Regulations merely repeat the statutory stand-
trd. Treas. Regs. 58.4942(a)-2(c) (5) (i). For the reasons set forth below,
it is apparent that this arrangement is unsatisfactory,

L TUSASURY P3OoUmU

'By Treas. Info. Release No. 1288 (April 24, 1974), the Treasury Department
announced without a public bearing that Rev. Rul. 714 , 1974-21 Int. Rev.
Bull, would increase the applicable percentage from 5.2o to 0% for founda-
tions organized after May 28, 190, and fom 4.875% to 5.09 for foundations
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organized before May 27, 1960. This year was the first In which the Treasury
increased the applicable percentage.

The methyl by which the Treasury Department announced the current per-
Centa1e was doubtful under the guidelines set by the Administrative Procedure
Act. tion 558 ot that Act requires the Treasury Department to give notice to
the public of a proposed change in a substantive rule or regulations and pre.
scribes a period of time during which Interested and affected parties may com-
ment upon the proposal. Underlying this requirement is the rationale that the
Treasury Department, although acting in accordance vith properly delegated
authority, Is performing essentially a legislative function where substantive
rules and regulations are concerned and should be required to follow normal
legislative procedures in such cases.

Nevertheless, the Treasury Department disregarded this procedure and set the
"applicable percentage" by means of a revenue ruling with no solicitation of com-
ment from the tax bar and foundation community. The establishment of such
percentage cannot be included within the realm of the Treasury Department's
"Interpretative" functions. Case law In the area informs us that rules and regula-
tions subject to the rule-making procedure of section 553 of the Administrative
Procedure Act include those which implement existing law. That is the case here.

Moreover, although the Internal Revenue Service normally does not allow
comment upon revenue rulings prior to issuance, there is authority for such a
procedure in special cases. Rev. Proc. 72-1, 1972-1 Cum. Bull. 693. 695. permits
the solicitation of comments on rulings during preparation where such a pro-
cedure is "Justified by special circumstances." Revenue rulings are normally
issued with respect to a stated set of facts, I.e., interpreting the law as applied to
a particular case. This is not the case here, where virtually all foundations will
be affected regardless of the facts peculiar to each. In view of section 558 of the
Administrative Procedure Act and the Service's own Revenue Procedure govern-
ing the issuance of revenue rulings, we believe that the Service was obligated In
this case to seek out comments on the proposed change from the tax bar and
foundation community.

rr. T1T1 STANDARD ADOPTED BY THE TREASURY

Regardless of the propriety of the procedure followed in setting the applicable
percentage, the Treasury did not use the prescribed standard, The substantial
Increase In the applicable percentage suggests that the standard used by the
Treasury did not reflect the activity of "Investment yields" but only the fluctua-
tion of interest rates, despite the fact that the Treasury was compelled to delete
the standard based solely on 5-year Treasury bills after a public hearing on the
Proposed Regulations. Prop. Regs. f 543.4942(a)-2(c) (3) (1) (which were re-
placed by Treas. Regs. 1 53.4942(a)-2(c) (5) (1)). Such a formula falls to take
Into account the "equity" side of foundation investment policy. Investment de-
cisions with respect to corporate stocks are based upon market values and divi-
dend expectancy, neither of which seems to have had any influence upon the
Treasury's determination of the applicable percentage. Because foundations In-
vest In equity securities, it is appropriate that the formula which sets the mini-
mum Investment return for these organizations should reflect activity in this
sector of the Investment market.

W,. FOUNDATION EXPERIENCE

Recently market values of equity securities have declined while interest rates
have continued to climb. The net result after the increase in the applicable per-
centage is that a foundation whose total economic return has decreased is never.
theless required to distribute more than was required in the past. This anomaly
is the result of the Treasury Department's failure to use data pertaining to
equity yields In determining the applicable percentage. Foundations in many
Instances are being required to distribute substantial amounts of corpus In order
to meet the minimum distribution requirement, even though the conversion of
this corpus Into liquid form has caused them to Incur capital losses. This is eer-
tainly not what was Intended to occur when Congress enacted the minimum in-
vestment return requirement.

IV. CONVA75ION AND PROPOSALS FOR LEGISLATION

The failure of the Treasury Department to solicit public comment during the.
percentage-setting process might be corrected by litigation. But litigating the
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issue would require substantial outlays of time and expense, would cure only the
percentage set for a particular year, and would not solve the problem quickly
enough. The beat course is Congressional action.

We recommend that the following two changes be made in Code section 4942
(e) (8):

(1) The staute should expressly mandate the Treasury to give notice to and
solicit comments from organizations which might be affected by a change in the
applicable percentage. Such comment is necessary if the Treasury is to have
knowledge of the real economic pressures in the foundation investment world and
is to apply the proper standard in adjusting the applicable percentage.

(2) Congress should define more explicitly the standard to be relied upon by
the Treasury in setting the applicable percentage. We suggest that such a stand-
ard might require the Treasury Department to use a specific formula, taking into
account rates on Treasury bills, yields on corporate stocks and interest rates
on corporate debentures. In such a case, again, foundation representatives
should be permitted to comment upon a change in the applicable percentage
pursuant to the statutory standard before such change takes effect.

Thank you for this opportunity to submit written comments on behalf of our
foundation clients.

Respectfully submitted,
MALCoLM L. STEIN.

STATEMENT OF THE FORD FOUNDATION

COUMENT'8 EOARDING TIE 4 PERCENT EXCISE TAX ON THE INvkSTMENT INCOME OF
PRIVATE FOUNDATIONS AND MINIMUM DISTRIBUTION REQUIREMENTS

The 4 percent excfae tax
Section 4940 of the Internal Revenue Code, which imposes a 4% excise tax

on the net investment income of private foundations, was added to the Code
by the Tax Reform Act of 1960. That Act also imposed broad restrictions on the
programs and financial activities of private foundations.

The legislative history of Section 4940, although not altogether clear, suggests
a dual rationale for the tax:

First, both the House Ways and Means Committee and the Senate Finance
Committee contemplated increased compliance efforts for the Internal Reve-
nue Service in the exempt organization field and felt that costs associated
with such a program should be borne not by tax payers generally but by
the organizations whose activities required supervision. See H. Rep. 91413
(Part I) 91st Cong., 1st Seas. 10 (1969), and S. Rep. 91-W62, 91st Cong., 1st
Seas. 27 (1969).

Second, the House Ways and Means Committee (but not a majority of
the Senate Finance Committee) felt-that private foundations should bear a
portion of the costs of government. See H. Rep. 91-418 (Part I), 91st
Cong., 1st Seas. 19 (1969).

Some may have supported the tax as a penalty because of past abuses of
foundation status for tax avoidance or because of some questionable grants,
or because of general antipathy to private foundations arising from the fact

-that particularly in recent years government has extended its own operations
into areas previously served mainly by private charTties. Nevertheless, the record
can fairly be read to mean that most of those who supported the tax regarded it
as either as a means of securing reimbursement for the costs of supervision,
or as a general revenue measure.

We accept the first rationale, although thio is the first time that the Federal
Government has sought to recover from charitable organizations the costs of
overseeing charitable giving, But we hope that the Congress will specifically
reject the concept of a tax on philanthropy to be channeled to the general revenue

We invite attention to the following considerations:
1. The incidence of the tax falls not upon private foundations but upon those

organizations that receive fundation support. Section 4942 imposes penalty taxe.
on private foundations which fail to make qualifying distributions for exempt
purposes in the amount and at the time required by the statute. In general, the
new law requires foundations to distribute their entire net income less the 4% tax.
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The result is to reduce by the amount of the tax the amount which private
foundations must distribute (generally by grants to other organizations and to
individuals) in furtherance of their exempt purposes. Potential recipients ot
foundation support-not the foundations themselves-must thus bear the burden
of the tax.

The urgent needs of public charities for funds underscore the practical con.
sequences of a general revenue tax on foundations. The plght of schools and
colleges in particular was (and is) so serious that many educational leaders felt
compelled to testify against the tax in the 199 Senate hearings, See Hearings
before the Senate Committee on Finance, pp. 5857-5871 (October 8, 1989). The
problems of virtually all charitable organizations today are even more serious
than they were then.

2. Receipts from the tax far exceed the costs necessary for a vigorous com-
pliance program by the Internal Revenue Service and are not earmarked in any
way to offset such expenses. Although one principal purpose of the tax was to
shift the cost of enforcement from tax payers to foundations, the tax has in fact
served as a revenue producing measure. For fiscal 1973, collections of the 4 per-
cent taz were in excess of $70 million, an increase of $0 million over collections
reported for fiscal 1972. The Service has estimated its costs of operation for
fiscal 1978 (based solely upon salary and benefits, without any allocation for
space, equipment, supplies and travel) as $18.6 million for (ti exempt organiza.
tions and $12.8 million for private foundations alobe. Thus, the costs incurred
in administering all exempt organization provisions (and not merely those
relating to Private foundations) have been substantially less than one-half of
the revenue produced by the tax. Since the revenue is not earmarked for the
Internal Revenue Pervice through the use of a trust fund or otherwise, Section
4940 has become a revenue producing measure under which foundation bene-
ficiaries (through loss of funds) are, in effect, subject to tax.

8. Until 1989, the Federal income tax law provided full tax exemption for all
charitable organization, that met certain substantive standards of conduct.
The four percent tax, viewed as a revenue producing measure which is imposed,
ultimately, on charitable and educational organizations, is an unwarranted
departure from this established policy. As Assistant Secretary Cohen told the
Senate Finance Committee on September 4, 1969:

.. . . a tax designed to raise revenue from private foundations cannot be
justified once the other restrictions imposed on them by the bill have beei-
enacted to insure that their funds will be used solely for charity. That is, there
is no reason to reduce funds available for charitable activities by a tax once their
exempt status has been justified in the first instance."

In 1989, Congress enacted a far-ranging series of provisions regulating the
activities of private foundations. Since Congress has already acted to eliminate
abuses and to insure that foundations will conduct their activities in a manner
consistent with the public interest, we see no reason to reduce the funds available
for such activities by a general revenue producing tax. We strongly recommend:

That Section 4940 be recast as an "audit fee" or "service charge";
That the amount of the tax be reduced to a level commensurate with its

purpose.
Minimum Distribution Requiromont#

Section, 4942 of the Internal Revenue Code, which contains certain minimum
distribution requirements for private foundations was added to the Code by the
Tax Reform Act of 190.

It is widely known that the Ford Foundation has regularly exceeded the
statutory percentage payout requirement The Foundation's Board of Trustees
has been continuously determined to make full use of the return on the Founda-
tion's resources for charity, and in recentyears the Foundation has paid out

-sums well in excess of such requirements. We have never thought that payout
should be limited td actual cash income on investments which may pay very low
current dividends, although their long-run rate of return may be much higher.

At the same time, and in the spirit of constructive suggestion, we should
report that there is reason to anticipate some -improvement In understanding

• of the payout question over the next year or so. This improved understanding
is much needed because there aMeserious questions about some of the assump-
tlons concerning attainable long-run rates of return that were current in 1989.
)Past discussions on this subject have often lacked a hard base in statistical data
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about the actual rates of return achieved by all classes of Investors over longstretches of time.
Better Information than was available during the drafting of the Tax Reform

Act five years ago Is now being developed by independent and disinterested
actuaries and economists. We hope that the Subcommittee on Foundations will
Avail Itself of any such now studies as it continues to consider the payout
question,

JAMES G. K. MCCLURE EDUCATIONAL AND DEVELOPMENT FUND, INC.,
Ashville, N.A., J fig *5,1974.

Mr. McuAE STEaN,
Staff Director, Senate Finance Oommittee, Dirkaes Senate Ofice Building,

Wa.ington, D.C.
DAss MiL S m: As Secretary of the James 0. K McClure Educational and

Development Fund, Inc. of Asheville, N.C. I would like to go on record as
requesting a reduction In the 4% excise tax imposed on the Investment Income
of private foundations.

Although the ofciaLreason given for the Imposition of this tax was to cover
the cost of auditing private foundations, the actual cost of such auditing as
reported by the Internal Revenue Service Is far below the 4% figure. The effect
of the 4% tax is to reduce the amount of Income which foundations are able to
distribute.to worthy philanthropic causes.

Most of the resources of the James 0. K. McClure Educational and Develop-
ment Fund, Inc. are devoted to college scholarships for young people from the
mountain counties of North Carolina. As it consequence of having to pay the 4%
excise tax on Investment Income, the Fund Is unable to give scholarships each
year to several deserving and needy boys or girls from Western North Carolina
who want to get a higher education.

We respectfully request the Committee's approval of a reduction In the 4%
excise tax on the Investment Income of private foundations,

Sincerely,
JAMES MoCL~UR CLARKE.

._Ti BROWN FOUNDATION, INC.,

Mr. MxcL STRN, fouHton, Tezae, July *5,2974.
Staff Director, Senate Finance committee, Dirkseen Senate OOfoe Buildinp,

Wahington, D.O.
Da SBm: In response to the Invitation to the public by the Honorable Vance

Hartke, Chairman of.the Senate Finance Committee's Subcommittee on Nun.
datlons to make written public comments for the- record on Sections 4940 and
4942 of the Internal Revenue Code, we submit the following brief observations.

Since the 4% excise tax Imposed under Section 4940 applies only to those
foundations classified as private foundations, the cost of audit and review of all
tax exempt organizations Is assigned to such private foundations, which we
believe comprise some 13% of the total tax exempts. It is therefore heartening
to find the Treasury supports reduction of the 4% excise tax to 2% which seems
more than adequate to cover the IRS 1974 exempt organization budget of ap-
proximately $21.1 million. We trust this will receive the favor of the Subcom.
mittee; the Committee and the Congress.

Though we agree that a private foundation should be expected o disburse all
Its Income In carrying out Its exempt purpose, the minimum investment return
provision and the expense and problems relative, thereto are more difficult to
understand. Maintenance of a balanced portfolio In marketable securities pro.
viding a modest hedge against inflation and also producing some income is not
likely to yield 6% onimarket value. A move Itieither direction from such balance
has elements of self destruction. It would seem that a minimum investment
return of 8%'to 4% would be more realistic for those trying to maintain a pru-
dpnt Investmentprogram.

Sincerely,
Maasrrr WARNER

Dreoutive Administrator.

.U.
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UNrItU STATUS ST.L FOUNDATION, INC.,
Pittsburgh, Pa., .J1w #8, 4,94.

Mr. MiOa:A Simw,
Staf) Drector, semit Fawoe oommittee, Dirkee Senate Ojffi *l44tng,

wasgto~ D.U.
Dwiu M. Sms: In response to the Invitation extended by the Ron- Vance

Hartke (D., Ind.), Ohairman of the Senate Finance Committee's Subcommittee
on Foundations, to submit written cmnMn#t5 for the record on Sections 4940 and
4942 of the Internal Revenue Code, the following points are presented for
consideration.

The imposition of a 4% excise tax upon net Investment Income (the substance
of Section 4940) In order to generate funds for auditing foundation activities
seems inappropriate when applied to corporate foundations. _ertainly, corporal.
tons and their affiliates are among the most carefully and systematically audited
entities In our current society, Not only does Congres require corporations to
employ Independent public accounting firms for audit purposes but federal and
state bodies of all sorts, ranging from the IRS through a veritable network
of bureaucracies, are also engaged in this process of public scrutiny. One result
of this insistence upon public disclosure, theefole, is an atmosphere of scrupu-

lous attention to the established legal safeguards. The stated objective of IRS
audits of corporate foundation! therefore Is .somewhat anamgous to the pro-
vision for a backup system of a backup system. Not only does It represent
managerial overkill, but In the aggregate, It undermines the purpose of the
Congress In passing tax legislation designed to encourage corporate voluntary
support of private sector activities by skimming off significant sums of money
which might otherwise be applied to highly social ends. We have learned that in
the most recent fiscal year, the tax produced by Section 4W aggregated some
$76 million (much of It undoubtedly from corporate-related foundations), com-
pared with the $8-19 million needed to administer the program; a social loss
of between $57 million to $68 million for a society already burdened by inordi-
nately high tax rates, both direct and Indirect. -

The flaws apparent to this observer in Section 4942 relate to the fact that by
establishing atax on the -undistributed Income of a corporate foundation, the
Congress violates a basic economic budgetary principle of spending In times of
low income and accumulating offsetting deficits during times of high Income.
Stated differently, adherence to the spirit of Section 4942 would suggest that when
society needs corporate or general philanthropic support least, at a time that
market conditions and presumably other economic Indices such alompoymerA are
up, foundations are almost compelled to distribute their earnings. Conversely,
when the economy Js functioning poorly (low earnings, increased social need)
foun~dattons are encouraged to adopt a stance of reducing their level of Involve-
ment In support of social needs. It was to counter this reverse mechanism that
corporate foundations were organized In the first place.

Hopefully, these comments will be useful,
Sincerely, JAzES T, Hosty.

CAnIZIt CORPORATION,
July et 1974.

Attention: Mr. Michael Stern, Staff Director, Subcommittee on Foundations,
Room 2227.

Hon. VANZW HARTK,
U.S. Senate, DNrkoen O*e Building,
Wa, hotton, D.O.

DZAB SXwNATO HAWIr: Carrier Corporation, as do many of this country's
more enlightened corporations, commits part of Its resources annually to worthy
charitable causes. Solicitations for such contributions greatly exceed the sums
available for this purposeand the Corporation avails Itself of its private founda-
tion to accomplish an orderly and level 4istrlbution of t.ee funds to causes
which Carrier recognizes as its obligations to the commu tyo Carrer Corpora
tion Foundation, In ., which Is of the simple "pass-through" type, enables te

corporation ,to avold situations with prospectve donees by accepting their re-
quests without commitment and referring them to the Foundation.

Chapter 42 of the Internal Revenue Code has placed unnecessary burdensome
recordkeeping and reporting requirements on our tp of foundation which,--
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when viewed in light of actual tax cost (and threatened tax costs due to rigid
non-compliance rules), threatens the viability of such an organization as a means
of carrying out charitable objectives.

More specifically, it appears from a Treasury study that the _4% excise tax on
investment income Imposed by Section 4940 of the Code exacts from foundations
far in excess-of the original legislative objective of financing the Internal Reve.
nue Service's cost of supervising the requirements of (Chapter 4$, It Is prop
that this tax be substantially reduced within the prescribed bounds or, more
reasonably, be completely eliminated with respect to, "pass-through" private
foundations.

With respect to the 150 tax Imposed by Section 4940 of the Code for failure
to distribute income, it is proposed that the rule requiring the distribution of a
minimum investment return based on a percentage of fair market value be radi.
ally liberalized or completely eliminated to relieve this rule's undue pressure on
foundation portfolios already suffering from an extremely adverse securities mar.
ket. Favorable modification of this rule will enable foundations to maximize
their charitable contributions more effectively.

Respectfully submitted, EDWAR3 . FiTtsimmoNs,

Dfretor of Tasao.

EcoNoMos & AxxxMDox, D.,Okicago, ill., July 30,1974.

Hon. VANcz HARTx.,

PhGLrnUtan Oommttee on Finanow, U./ Se.ate, t227 Dirken $enate Ojboe
Butlw4ng, Wahiangton, D.A.

DEua BENATOS HAwrKS: In response to your request for comments on Sections
IR0 4940--excise tax and 4942--inlmum distribution requirement, we submit
the following comments.

With reference to IR Section 4940, the undersigned believes that it would
be desirable to change the classification of any payment in the form of an excise
tax to a fee to be knowA as an "AnnuallAudit and Eixamination Fee". The fees
paid each year should be accumulated in a trust fund for the purpose of covering
the cost of administering the audit program of private foundations. At the end of
two years the Congress and its committee should review the balances, If any, in
this trust fund. Then adjustments with respect to the fee charged for this service
should be revised to cover the-cost of this program.

On the basis of present statistics, it is quite conceivable that a fee of 1% may
reasonably cover the cost of the audit programs requiredby the TRA Act of 19W.
The sums collected under this program should not be made available for general
revenue purposes.
-- As to IRC Section 4942 and its requirements for a minimum distribution of net

Investment Income, it is suggested that the annual percentage for distribution
be reduced for all private foundations to not more than 4% for the next five
years. The difficulty In achieving a total return from equity Investments will con-
tinue for some time. The economists vary in; their predictions as to the time when
equity investments will yield a reasonable rate of return. Most private founda-
tions with equity Investments have suffered a substantial loss In their invest-
ment portfolio and this, of course, has reduced the yield. They should not be re-
quired to dispose of equity Investments at a loss In order to make up a minimum
distribution out of principal. The net effect of this will be to postpone the distrl-

* buttons for the charitable purposes contemplated by the IRO and the TRA Act of
1909 to a later period, This obviously is a policy decision and one which requires
a careful adjustment of the percentage rates applied to private foundations.

SSincerely,
! , +' ; , +'TAB"g P. E M NOM M

- 34ss C. DuDLzY,
AWe Yo, A .Y., Muly 16 ,1974.

Hon. VANo HARTIC,
Ohairmant Senre F o Opmm4tee,

Wae~fagton,.C
MY ,Da 8ENATtM HA mx: 1When your Bubbomn=tte. on Iomudations Con-

eslders 9 o. + 4940 andA49420f the Internal Revenue Code Iurp that it eon.
older tA plsht of the mall family foundation -resulting t.fm, the cripplIng m
Quirementi of the laws- promulgated since 1909.
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Guilford Foundation was established- by members of the Dudley family in the
mid-sixties in order that the young members of the family be trained in the man-
agement of their affairs and of their lives in such a way- so that they would
recognize their obligations to their fellow men and accept their responsibilities
to their communities. By means of regular conferences and reports, they have
participated from a very young age in the decisions to make grants. As they
mature their Judgment also has been sought in matters pertaining to policy of
management of the assets and, in time, It was and remains the intention to vest
them with the major over-all responsibilities involved.

I must say that their response to this concept has been extremely rewarding
in that they have taken a lively initiative from the start and, after nearly ten
years of organized effort to elicit their concern for others, have formed habits
and attitudes of citizenship which already are of value to the world In which we
all live.

Another purpose in establishing Guilford was to create a fund which would
even out the ability of the family to support deserving causes, lessening that
dependence upon the state of family finances, and providing assurance that pro-
grams once started could be completed.

Guilford Foundation began very modestly, from contributions which I could
spare from year to year, and until recently, when it was funded from a legacy, was
never as large as $100,000. Now it is about twice that large. Its grants have in
most years exceeded its investment income, usually by a very considerable
amount. The grants themselves, with one exception, have not been unusual. They
include local agencies such as churches, hospitals, youth groups, schools, libraries,
community funds, museums, conservation, community service organizations and
the like, most of which if not all have no access to Federal financial support but
all of which add in their individual ways to the quality of life for the average
person in the community. Nationally It has made grants to service and health
organizations, colleges, medical research and conservation organizations.

its one Innovative project, and by far the largest undertaking, has been the
establishment of The Center for Family Studies in Duluth, Minnesota. The
Center is itself an operating foundation under the code and is actively exploring
and testing means to strengthen the family unit in America, a unit which the
Trustees of Guilford consider Is under serious pressure to dissolve and whose
further dissolution would be detrimental to the quality of life In this country.
The Center has been funded totally from Guilford since its inception two years
ago and Is now sufficiently advanced so that it will seek shortly participation
from much larger foundations and institutions. It is hoped and planned that in
another two years time The Center will be largely independent of need of Gull-
ford's support at whibh time another major project of a different nature is con-
templated. Neither effort up until now, has received attention from Federal
agencies although The National Foundation for Mental Health has expressed
interest in the work The Centerhas been accomplishing.

If you will forgive me for describing Guilford's reasons for existence and
activities in this detail, I will come to the point of this letter. The changes in the
Revenue Act In the last five years have Imposed serious burdens on enterprises
such as this one. I am sure that your committee is aware of the wholesale going-
out-of-business of small foundations, either by merger or dissolution, following the
new regulations. Some undoubtedly were intended by Congress to be dissolved
because their existence served only personal goals but many, many more have
been terminated because they were unable to afford the legal and accounting ex-
"penses Imposed upon them by the new laws, not to mention the added taxes, and
a great many trustees (Guilford's included) have been periodically baffled by the
extremely complicated requirements of the laws themselves.

I am a trustee of quite a number of institutions, large and small, which have
depended more or less entirely upon private-upport. The disappearance of the
small family foundation has very materially hurt the effectiveness of these by
constricting their reliable access to funds. in at least two cases I am aware of, this
has resulted in the seeking and obtaining of Federal aid which would otherwise
have been unnecessary.

I, for one, am not sympathetic with the contention made bysome that overn-
ment grant Is more appropriate and in the better interests of society than private
concern, for it Is self-evident that no government could be lar-ge enough to be
able to cot"" sesse the needs of each individual community and its people.

Private responsibility Is therefore vital to do the work that improves the lot of
-a govuument's citizens In Ithe degree require4and to discourage its ditiseas from



287

private concern and private contribution, as the recent regulatory changes have
already done on a grand scale, constitutes a huge disservice to those citizens.

Please, therefore, strive to ease the burden Congress has placed upon founda-
tions and private charity and refrain from driving the concept of personal con-
cern for ore's fellowman still further from our lives. Your children and mine can
ill afford to lose these principles.

Respectfully yours, s . DU ayt

Preeolnt

Tax JONsSON FOUNDATION,
Daas, Tee., July 18, 1974.

Hon. VANOu HASTKF
Chairman, Senate Finawe Committee's Subcommittee on Founmations,
c/o Mr. MIcHAEL TmN,
StM Director, Senate Finane Oommittee,
Dlrksen Senate O"e Ba4uiig,
Washington, D.O.

DxAs SNATOR HaTKE: The Trustees of the Jonsson Foundation, a private
foundation In Dallas, Texas, wish to submit their views on Code Sections 4940
and 4942 in response to your invitation to file these for the record and study of
the Subcommittee on Foundations.

We believe the ,1% tax imposed by Section 4940 is extremely punitive and un-
necessary. It has more than doubled this Foundation's costs (for legal, account-
Ing and administrative fees). Presumably the experience of other such founda-
tions duplicates our own. These increased expenses obviously reduce the dollars
available for the charitable purposes of the Foundation. Despite the substantial
increase In the number of IRS auditors and the breadth of Its investigations of
such foundations, it Is our understanding that the tax collected is six times
greater than IAS costs of such audits. There is certainly some argument for
abolishing this tax altogether since such foundations are the only entities in the
nation which are charged for IRS audit services. If it is not completely abolished,
we strongly urge that the tax at least be reduced to % of 1% of net investment
income and that capital gains be excluded from investment Income so funds set
aside and required for charitable purposes will not be diverted to noncharitable
government use.

The prevention of indefinite deferment of distributions to charities, the thrust
of Section 4942, Is commendable indeed. However the annual payout requirement
of 6W% of market value of investment assets Is stringent and places too severe a
burden on Foundation trustees to secure a sufficiently high rate of return to
avoid:

1. Converting all its investment assets into bonds or other fixed income securities
(thus dealing a severe blow to the nation's economy'as well as to the ability of
the foundation to protect itself against inflation).

2. The other alternative of slowly liquidating and terminating the existence
of the foundation represents an even more severe blow Ito the churches, hospitals,
and educational, medical and research institutions which depend so heavily on
continued support from such foundations. We urge a reduction in the minimum
percentage required to be distributed from 6% to 8%. This would permit private e
foundations to Invest-at least a part of their assets in equity securities and pre.
-erve their existence.

Many of the most vital services which meet public need were developed and
inspired as well as made possible through the financial assistance of foundations
which became classified as private under the Tax Reform Act of 1969. To continue
to and further diminish their roles in our pluralistic society Is, we believe, a
4lsservice to the public. The size of foundations' assets and anbhual giving ability
is negligible when compared to Federal Government expenditures in health, edu-
cation and welfare. Failure to preserve the foundations, in our opinion, will have
an unalterably negative Impact on our nation's charitable institutions.

We shall appreciate your consideration.
Sincerely,

PHirwP R. JoxSsoN, residentnt.
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THx :. E. & L H, MA= FouNDATwN, Inc.
Taltat Okia., Jut#0 541074.

Hon. VeAn UAzr s,
OhArmao, Suboomm#tee on Poimdatioe, enate OommUtee o, Fatnce, New8.mate 0i B*Uinp, Washntgtoos, D.O.

Drax SxNATo Hwrz: I understand that your Committee is considering the
question of the desirability for lowering the 4% tax Imposed on private founda-
tions under section 4940 and also some modification of the payout requirements of
section 4942.

The J. I. and L. N. Mabee Foundation was established In 1948. Mr. and MM.
Mabee are both deceased and the current Board of Trustees is endeavoring to ful-
fill the trust reposed In us to make worthwhile grants from this foundation,
particularly in the geographical area of the Southwest. We are not a large
foundation by many standards, but neither are we the smallest. At the current
rate of tax being imposed, we are paying out annually approximately $200,000
which we would like very much to see going to charitable beneficiaries in this
area. I attended the Senate Finance Committee hearings when the Reform Act
of 1969 was being considered, at which time It was suggested that 4% rate of tax
would be a revenue matter rather than an amount raised to reimburse the Internal
Revenue Service for its costs of auditing private foundation returns and activi-
ties. I am not 6iie to say that IRS should not be reimbursed for this extra load,
but anything over and above that cost is truly taking funds away from those non-
profit organizations which badly need help, particularly in the small private
college area in which we are particularly interested.

I know there are many foundations that have problems with the payout
requirements urder section 4942. We have had a practice in our foundation for
quite some time to distribute all of our income, which has always been in excess
of the mandatory percentage of assets on hand. We have no intention of chang
ing this pattern. There are foundations, however, wherein this provision has the
effect of a gradual liquidation of the foundation itself. I do not think this Is
healthy for our nation as a whole. Private giving has always had a substantial
role In America, and I hope It will continue so to be. -

Thanks for taking the time to read this letter.
Sincerely yours,

DONALD P. Motzas,
Vke Qhairman.

MSMoWAtDuM SURMITTUD BY LILLY IDNDowMKNT, Iwo., or INDIANAPOLIS THilOUOH

LANDsUM R. BOLwINo, ExSOUTIvt Vics PR&IDENT -

80tion494a l

The four percent tax on the income of foundations, levied under the Tax Reform
Act of 1969, was intended, by general agreement, to provide funds with which to
enable the Internal Revehue Service to carry out more frequent and more
thorough audits of foundations than had been attempted in the past. In the light
of the concerns underlying the Act, more frequent and more intensive audits are
certainly Justified. There is, of course, a good case to be made for having founda-
tions supply directly the funds necessary for these audits. The four percent
rate, however, demonstrably collects far more money than Is required to perform
these auditing services.

In the ease of Lilly Endowment, the tax for 1978, paid in 1974, amounted to
$766,119. Zven If one accepts the principle that the taxes paid by the larger
foundations should be expected to help cover the costs of auditing many smaller
foundations, it would still appear that the so.called auditing tax paid by Lilly
Endowment is many times the cost of its audit, and that the total charge would-
seem to be excessive. Since the principal interest of the government and of the
general public in foundations is to make sure that they maximize their contribu-
tions to approved .ublic charity purposes, It becomes a public policy question as
to the reasons why foundations should be taxed In amounts beyond what Is re-
quired to cover tho total eoots of foundation a udito.

On principle, we woold state our conviction that at least half of the so-called
auditing tax Is in effect a tax on charity. All of the moneys collected In excess
of the amounts required for the IRS activities connected with foundations con-
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owtitate what can only be regarded as a punitive tax on foundations, That it is
within the power of tho Congress to levy such a tax, and to set it at whatever
level the Congress may desire, is of course beyond argumenL What is ultimately
at stake is the basic question of national policy toward foundations-whether
their work In behalf of charity is to be encouraged or discouraged, whether
foundations are to be accepted as basically beneficial to our nation or are to be
regarded as institutions merely to be tolerated until government agencies take
over their functions.

Lilly Endowment can and. of course, will live with whatever tax the Congress
levies. Our desire would be for the Congress to revise downward this tax from
four percent to something like the two percent that, on the basis of present cal-
culations would seem to cover adequately all the costs related to the IRS over-
sight of foundations.
Section 4942

The pay-out requirements governing the amount of money distributed by
foundations in grants and operating expenses have been stated in the Tax
Reform Act of 1969 in terms of a percentage of a foundation's assets or the total
income for each year, whichever is greater. The Commissioner of Internal Rev-
enue is granted certain dlsore4lon in determining what that percentage shall be.
In light of the inescamble fluctuation- in stock market values, investment earn-
Ings, interest rates and the general health of the economy, s me flexibility in
the iay-out rate would we em desirable; and it should be understood that the pay-
out rate couhl go down as well as go up.

Just what the pmy-out rate pre-krilNd by law should be is a question on which
concerned and responsible persons may differ. On the Iiass of present public
policies, it is to bW asqumed} that the total of current income from the holdings of
a foundation should be the minimum amount to be distributed. Beyond that it Is
dlM.cult to etablish a formula that will be equitable and prudent in all cireumn-
stances, for all foundations, at all times. Some foundations whoe holdings may
be rapidly increasing in value way actually be able to pay out, ov-r time, far
more to charity If the mandated percentage rate is set relatively low rather than
high. If the purpose of the pxay-out requirement is e, .ntlally to maximize con-
tributions by foundations to charity, this eonsideretlon should 1w carefully ex-
amined, and safeguards should be established against administration of the pay-
out requirements in such a way as to erode, and ultimately destroy, the capacity
of a foundation to perform its charitable purposes

Since any figure set is, in some respects, arbitrary and since the annual earn-
ings of most reputable stock market portfolios, mutual funds and other balanced
investment indices have been well below six percent over the post decade, we
would support the suggestion that the pay-out requirement be significantly re-
duced from the present anticipated schedule.

HoRAcx P. RoWLEY, III,
New York, N.Y., May 20, 1974.

Re: Subcommittee on Foundations: written statement.
Mr. MICHAEL STERN,

taff Director, Committee on Finance, Dirksen Sente Office Building,
Washington, D.C.

I)EAR Ms. STERN: I submit this statement and the attached exhibits In accord-
ance with Senator Hartke's Invitation dated April 26, 1974.* It is a personal
statement on behalf of myself only, The recommendations are based on my ob-
servations of the acts of the Suburban Action Institute and Its development sub-
sidiary, Garden Cities Development Corporation.

SAX is a New York charitable trust which has received a 501 (c) (3) tax
exemption. GGDC is a New Jersey not-for-profit corporation which has not re-
ceived a 501 (c) (8) tax exemption. Until recently, the trustees of both organiza-
tions were Paul Davidoff, Nell Gold, and their wives. SAi's goal Is to persuade
the courts to implement its political theory of "lncluslonary zoning". "Inclu-
sionary zoning" means distribution of housing on the basis of race and economic
quotas. Davidoff, "Opening the Suburbs: Toward Incluslonary Land Use Con-
trols", 22 Syracuse Law Review 500 (1971). GCDC's goal is to actually build
developments in suburbs where SAT has succeeded in establishing quotas.

*The exhibits referred to are made a part of the ofcial files of the committee.
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Nsvicdoff and Gold direct 8AI. There Is a 21-member "board of advisors", but
its duties are not clear (ExhIbit-1). SAI also published and distributes its own
propaganda (Exhibit-2). 8AI has also helped establia the Connecticut Coalition
on Exclusionary Zoning in the Suburbs, and the New Jersey Coalition to End All
Suburban Exclusion. These are political organizations.

Since 1970 SAI has filed many administrative and Judicial actions against
both munilvlitiea and corporations in Connecticut, New Jersey and New York.
I am attaching 9 separate press releases from SAI and GGDC which describe
some of their acts in their own words (Exhibits 8-11). The effects of these acts
Include not only disruption, but also great expense for legal defense. They have
little or no support among the residents. Nevertheless, they claim to know what
in good for them.

SAl's acts are financed by many foundations:

Foundation 1970 1971 1972 1973 1974

Ta nic .............................. 20,000 30,000 20,000 20.000 ..............
Field ................................ 30,000 30,000 36,000 35,000 ..............
Schumann .......................................... 20,000 . ...0.
*allace-Eijabar .............................. so, ... 20.000 7 .
Stern ............................................ 30,000 30, 000 ...................Twentieth Century .................. i , 300 .............................
Rockefeller Bros ..................................................... ..........
Ford ....................................................................................... 60, 000
National Endowment Arts ..................................................................... 38,000

In a booklet titled, "The Suburban Frontier" by I). Hayunga, which SAI pub-
lishes, the author states:

One (model) identified by one of the Institute's (SAI's) co-directors when
he described the Institute's activities as "steaing from a bank". Under this
Image, sophisticated thieves set their sights on a particular bank, study its
alarm systems, Its type of safe, its possible vulnerabilities, and then move in
with the sophisticated tools and knowledge of safe-cracking techniques and
alarm-breaking mechanisms. More specifically, the activists model under this
image Is composed of a group of experts who move into a community, study
the functioning systems well, and then with their expertise in city-planning,
confrontation politics and law manipulate and maneuver those systems so
well that the operating system Is forced to produce the desired effects. The
power-levers under this model include such tools as law, utilization of the
prem, and federal intervention-all of which are used to pry open the cache
of valuables. (1nphasis added).

Various aspects of SAI's and GCDC's acts are under investigation by IRS,
GAO, and the New York Attorney General,

I recommend that Congress make the following changes to the Internal Rev-
enue Code sections which cover foundations and exempt organizations:

1. Congress ought to limit the capital of all foundation and the amount of
moncy which an exempt organization can receive during its lifetime. The big
foundations are too powerful. Their officers make public policy by allocating huge
amounts of money to projects which they approve. These officers did not earn
the money and their views are not representative of the public, This is also true
f the grantee exempt organizations. They also want to impose their concept of

the public interest on the public. There are so many foundations and exempt
organizations now that neither IRS nor the entire government could regulate
their activities. The proposed limitations will reduce their power and give the
public an opportunity to help regulate them.

2. COntrc8s ought to limit the relationship between foundation and exempt or-
ganizations. The relationship between foundations and exempt organic Ations has
reached the point of Establishment. For example. Rev. H. Carl McCall was a
member of the Schumann foundation at the some time that lie was a member of
SAI's board of advisors. Even though he was Executive Director of the founda-
tion at the time it granted money to SAI, the foundation reported on its 1971
federal tax return that:

There is no relationship between the granted and any manager, director,
trnstee or substantial contributor to the Foundation. (Question E(1) (D))
(Emphasis added).
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I am enclosing my correspondence with tile foundation about this relationship
(Exhibits 12-14). I am also enclosing a letter about this general problem of In-

terlocking foundations and exempt organizations from Mr. Robert F. Gobeen,
Chairman of the Council on Foundations (Exhibit-15). Another problem Is ex-
empt organizations and foundations with the same officers. For example, Mr.
David R. Hunter is Executive Director of both the Ottinger Foundation and the
Stern Fund which share the same office at 21 last 40th Street in Manhattan.
Both foundations granted money to SAI (Exhibit-16). Congress ought to limit
the number of foundations and exempt organizations to which a single person can
be associated to two. It should also prohibit any person from being a member

" of both the grantor and grantee organizations. I do not believe that "General
Principles and Guidelines for Grant-Making Foundations" of the Council on
Foundations is enough protection for the public. The rules are vague and not
enforceable.

3. Congress ought to give foundations a duty to give notice and opportunity for
hearing to interested parties before granting moncy to an erempt organization.
Foundations give undivided attentions to "public interest" schemes of exempt
organizations who are applying for a grant, but no attention to the people who
will be affected by the gront, SAI is a good example, The foundations who
granted money to SAT could have no doubt that its acts would caum great
changes to the suburbs of metro New York, Neverthelems, none of tbem a1ser-
tained the opinions of the affected people. This is pure Due Prowes. Denial of
Due Proxess in the SAI case has caused great disruption. Another prolh, m is
notice of default. In 1969 the 20th Century Fund granted over $100 thousand
to Davidoff and Gold as individuals (apparently) (Exhibit*-17-19). Neverthe-
less, Davidoff and Gold defaulted on the project, and the Fund planned to sue
them (Exhibitq-20-22). Neither the public nor other foundations knew about this
for a few years until the press published the information. Another problem is
open records. Foundations ought to have a duty to disclose to the public during
all working hours all of its files on a particular exempt organization. This would
give to the public an opportunity to insure that the organization is making
truthful statements to all foundations.

4. Congress ought to establish a mandatory limit on the amount of moneV
whieh a particular exempt organization can receive during io lifetime. These
organizations neither die nor fade away. If they complete a project, the question
is not how to dissolve, but how to find a new project. Many of the ple asso-
elated with these organizations cannot succeed in the market place. They have
a vested interest in a perpetual project. These organizations ought to be ends-
oriented, not means-oriented. If one cannot achieve the end with $500,000, then
it ought to dissolve and let someone else try.

5. Congress ought to olearly define the political activity ichfrh is prohibit d.
Foundations and exempt organizations believe that they know what is good for
everyone else, and they have the power to force it on us. Books such as the
Ethical Investor tell foundations how to impose their will on the public. In an
article titled, "Suburban Action: Advocate Planning for an Open Society,"
Davidoff and Gold clearly state that "advocate planners" decide both means
and ends;

Suburban Action represents the institutionalization of a concept concern-
ing one form of advocate planning. This concept emphasizes the role of the
planner as a proponent of goals, as an actor concerned with the purposes of
the system for which he plans. This view stems from a theory of plan-
ing that suggests that at least some planners should more actively espouse
purposes than means. It is not a denial of the importance of the planners
technical role where he details effective ways to accomplish given goals.
But it does rest on the belief that an essential part of the planning process
is the determination of appropriate sets of ends for a system.-

Their peculiar ideas have presented to the legislatures of Connecticut, New
Jersey and New York which have rejected them. Nevertheless, they want to
impose these ideas on us against our will. In fact, Davidoff ran for Congress in
Westchester County and was overwhelmingly defeated. "Incluslonary zoning"
is clearly a political theory. The representatives of the people have rejected it.
RAI Is not free to lobby for It in the courts and retain its 501 (c) (3) tax exemp-
tion. Congress ought to make it clear that exempt organizations are free to
work only toward goals which the representatives of the people have approved.
If they don't like those goals, they can work to change them. But they cannot
do so and keep their tax exemption.
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6. Congress ought to prohibit so called "public interest law firms." These firms
are proliferating. In a booklet titled. "The Public Interest IAW Firm-New
Voices for New Constituencies," the Ford Fmindation is lobbying for more of
them. These firms tell us what is the "public interest." They use class actions to
exploit activists courts in order to obtain court orders which have the same
force as a statute. The effect is that these firms have nullified the will of the
majority. Now these firms want to add insult to injury. They want to collect not
only grants from foundations, but also attorneys fees from the losing parties
in their lawsuits. They want to be paid double. But they don't want to be liable
for attorneys fees if they lose. And, of course, the foundations don't want to
be liable either. SAI claims to lie a public interest law firm. It has filed many
lawsuits including one which may turn out to be the most important zoning
case to reach the U.S. Supreme Court. Oakwood at Madison v. Madison Town-
ship, 283 A.2d 353 (1971). )arldoff was his own expert wititess in the case.
Also, William Baylis was not only a plaintiff In that case. but also a plaintiff
in another SAT case named Baylis v. Franklin Lakes, Whatever goodt these
firms ever did will be accomplished by the new Legal Services Corloration. The
federal and state legislatures are the only public interest law firm which we
need. And they alone ought to decide what is in the "public Interest." If these
law firms want to continue, let them do so without a 501(c) (3) tax exemption.

7. ('on qress ought to impose a legal duty opt exempt organization to produce,
a fair and balanced product. Generally, exempt organizations. "research" for
evidence supporting their predetermined views. They don't look for or report
conflicting views. They ought to have a duty to do so Just as broadcasters have a
similar duty under the FCC's Fairness I)octrine. One-sided reports are pure
political propaganda.

8. Congress ought to impose a legal duty on foundations who grant money to
exempt organizations which support one vinew to grant money to another oryant.
nation which supports a conflicting icew. Generally, foundations and exempt
organizations are leftist oriented. As a result, their products are leftist oriented.
The other side has no opportunity in the market place of ideas. A kind of Fair-
ness Doctrine ought to apply to the foundations themselves. The competition
will cause a higher probability of a good and true pr(Klu('t. Foundations will
not find such organizations unless they have an Incentive to do so.

9. Congress ought to prohibit an exempt organization from operating a non-
exempt subsidiary. It is common now for an exempt organization to operate in
tandem with a non-exempt organization. SAT and GOW are a good example.
SAT breaks down zoning, then GCDC builds "inclusionary developments." SAL
is a de facto part of GODC. GCDC gets all the benefits of tax exempt status,
but none of the limitations. I am enclosing two newspaper articles about tle
operations of SAT and GCDC in tandem (Exhibits-23-24).

10. Congress ought to make a "freedom of information act" for foundations
and exempt organizations. The public needs access to information about both
the internal and external operations of them in order to insure that they are
operating In the public interest. There is no way that IRS can monitor the opera-
tions. It needs the help of the public. Now they give the public the run-a-round
if asked for Information. I am enclosing correspondence with the Wallace.
Eli.abar fund, a SAT grantee. and the attorney for the Regional Plan Assoeta-
tion, which consults Davidoff's wife and Rev. McCall (Exhibits 25-26). The
Stern Fund is an example of the effects of public monitoring of foundations.
in 1972, Stern reported that it granted $25,000 to the Committee for Unified
Newark which is directed by black revolutionary imamu Amirl Baraka (LeRol
Jones;). IRS reported that it had died a 501 (c13) tax exemption to CFVIN
before the grant. Stern protested that the grant was for "tax exempt activities."
hut its own annual report proves that it protest too much (Exhilits-27-28). IRS
probably would never have known about this grant if I had not called it to their
attention.

11. Congress ought to require all foundations and exempt organizations to
Issue an annual report to both the gnvernment and the public which irill be
keyed to a central computer program. Now many foundations do not publish an
annual report. The public must go to their office and attempt to extract the
information from them. Very few exempt organizations rublish annual reports.
and the public must wait about 1/X years to see their income tax retort. TRS
ought to establish a central conmnuter program for all foundations and exemrot
organizations. This will give IR1S and the Tbllc an opportunity to retrieve
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information about a particular foundation or organization. Now the public
must wait for the bimonthly Fou*4atton Grants Iadex in order to get infor.
nuition which is usually stale.

12. The Subeommnitee on Foundations ought to assume jrisdict im over the
Natfona Endotoment on the Art# and the National Endowment on the Humani.
ties. Last December after a great controversy, NEA granted $38,000 to RAI
for a study of zoning laws. GAO is investigating the grant because it has nothing
to (to with "art." I am enclosing a copy of the original and revised project
descriptions, and a newspaper article about what caused the change (Exhibits-
29-31). This incident and the fact that NEA has about $170 million to spend

O proves that it is following the path of the private foundations and needs cloe
government regulating.

13. The Subcontmttee on Foundations ought to do ant in-depth case study of
8AI and 01WDC, SAT/GCDC and the foundations which support them would be
a good case to study because It contains many of the qualitit which the public
has Wen cvomlaining about. GAO. and maybe IRS and the New York Attorney
General will issue a report. The Subcommittee will not have to start from scratch.
Now is the time to subpoena SAt and GCDC for an explanation of their acts.

In conclusion. I trust that the Subcommittee will continue to monitor the
structure and oix-rations of foundations and exempt organizations.

Respectfully,
HORACF P. RowrV. ITT.

New York, N.Y. May 2e, 1974.

Re: Subcommittee on Foundations; supplemental statement.
Mr. MCITAI STERN,
Staff Director, Committee on Finance, Dirksen Senate O1flee Bu.Jding, Wash-

ington, D.C.
DEAR Ma. STERN: This is a supplement to my written statement dated May 20

atut foundations and exempt organizations.
I am enclosing excerpts from the 1970-71-72 annual reports of the Wallace-

Einaar Fund which clearly show how the Fund and Suburban Action Institute
coneeivwd a scileme to change tih zoning laws of New .Jersey. I Exhilit-32).

I am also enclosing some more newspaper articles about SAI's lawsuits In
New Jersey and New York (Exhibits-33-7).

Reslectfully,
HORACE 1). RowLEY.

1970.-"One of the major objectives of the Wallace-Eljabar Fund in its giving
is to promote public discussion and awareness about New Jersey's neglected prob.
lems. The Fund made a number of grants In 1970 which illustrate this concern.
* * * b. The Suburban Action Institute received funds to establish a law office
in New Jersey to bring legal action against exclusionary land use and zoning
practices which constrict the supply of housing. By careful selection of the cases,
adequate funds for research, and the preparation of carefully drawn arguments,
it is hoped that important court decisions will result. Dennison Ray is directing
the project at 745 Park Avenue, East Orange, New Jersey.* * * There is little
state consciousness-New Jersey's Constitution contains the strongest home rule
provisions of any state's, and there are 567 munickpalitios to exercise them."

1971.-I"There were some encouraging results which can be traced directly to
grants made by the Wallace-ElJabar Fund in 1970 and 1971. Some of these should
be of Interest outside New Jersey, even though our major emphasis continues to
be the upgrading of public Interest representation in the councils and courts of
this state. Specifically, Fund contributions led to: a landmark decision in the
case of Oakwood at Madison, In. vs. Township of Madison, which was argued
by the Suburban Action Institute under the litigation project Initiated with the
Fund. For the first time in the Nation, a court invalidated a municipal zoning
ordinance In its entirety because it had the effect of excluding large segments of
the population: and moreover, the court ruled that the general welfare require-
nent necessitates municipal zoning to fulfill "its fair proportion" (that is, "in-

clusionary zoning", ed.) of the housing needs of its region, not just its own
population. Although the litigation route is sometimes torturously slow, It can
produce more with one action than a thousand open housing tests or a dozen
conferences. Dennison Ray is counsel; Lois Thompson is associate counsel.
Project offices are at 715 Park Avenue, East Orange, New Jersey 07107."
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1972.-"Suburban Action Institute-8.A.T. operates an education and litigation
program in New Jersey, supported by foundation funds. S.A.I. initiated litigation
which is now being heard against municipalities which engage in exclusionary
zoning and land-use practices which constrict the supply of land for housing and
deny access to housing by the overwhelming majority of North Jersey residents.
Paul Davidoff and Nell Gold are co-directors at 150 White Plains, Road, Tarry-
town, N.Y. 10591."

197.-Not published yet.

(Fr-im the New York Post, Jan. 30, 19741

MITCiEL FIELD SUIT DISMISSED

(By Irving Lieberman and Steven Marcus)

A federal Judge today disinissed a suit that sought to block development of 574
acrtes of land in Mitchel Field in Nassau County unless low-Income housing was
also built.

The decision by Judge Mark A. Costantino In Brooklyn, clears the way for the
const ruc.tion of a 52-acre industrial park on the site.

,Plan-s for the park were announced yesterday by Nassau (ounty Executive
Ralph G, ('aso. who said it would provide $MXK0 Jobs and generate $1.2 million
a N ear in rent and taxes.

The stilt had liven brought by the NAACP and Suburban Action Institute, a non-
profit urban planning organization that is seeking to create jobs and housing in
the suburlis for low-income families,

The two organizations contended that Nap-sau ('oity officials had been
"racially motivated" in opposing plans for building housing it Mitchel Field,
which formerly was an Air Force base.

('ostantino said in his decision that "unquestionably" the decision not to con-
struct housing "is in large part a result of public opposition" and that "it is
clear from all the evidence" that such opposition to low-income housing "has been
racially motivatedd"

RESIDENTS NOT ON TRIAL

But the Judge added that the "residents of Nassau County are not on trial.
There is no proof," he said "of official conduct, which has as its purpose the con-
tainment of blacks or which has the effect of denying [to] blacks rights and
opportunities available to whites."

Richard F. Bellman, a lawyer for the S'uhurhan Action Institute, said he would
have to study the decision before deciding whether to appeal.

[From the New York Times, Jan. 31, 1974]

SUIT ON? 'MITCIIEL FIELW HOUSINo DIsMIssED

(By Morris Kaplan)

A Federal Judge in Brooklyn dismissed yesterday a suit by blacks and poor
people to force Nassau County officials to build low-income housing at Mitchel
Field.

The Judge, Mark A. Costantino, ruled that there was no proof during a 12-day
trial that ended last July 13 that county officials had denied plaintiffs the rights
and oplprtunIties available to more affluent whites.

The Judge acknowledged the existence of racial discrimination In Nassau, but
this attitude, he said, could not be charged to tile county's elected officials in this
case. In other Instances, he added, proposals for low-income housing predomi-
nantly occupied by blacks had been dropped by elected officials because of heated
community ollosition.

Nassau, Judge Costantino pointed out, has the highest median income level
and the lowest percentage of over-crowded housing in the metropolitan area.



295

U.S. AOKiCT ABSOLVED

The defendants in the suit included the Nassau County Executive. Ralph 0.
Caso, Who announced plans yesterday for a 52-acre industrial park at MlItchel
Field that would provide 6,000 Jobs, he said, and generate $1.2-million a year
in rent and taxes. The suit was filed last March by civil rights and housing
groups to prevent Nassau from developing a 630-acre tract In the area unless
it provided for public housing on the land.

Judge VOstantlno also dismissed as "without merit" charges against tile
General Services Administration that it bad failed to comply with Federal site-
selection laws. The G.S.A. is proceeding with plans to use 55 acres for a post
office and a Federal office building, according to Cyril Ilyman, deputy chief
of the civil division of the United States Attorney's office.

The plaintiffs, Including the Long Island Region of the National Association
for the Advancement of Colored People, had brought the class a(:tion suit on
behalf of all blacks for Spanish-speaking persons who were eligible for low-
income housing.

They contended that except for 250 units of housing for the elderly, Nassau
officials opposed any housing at Mitchel Field. The plaintiffs maintained that
the county's failure to Include low-income housing had been motivated by racial
bias and that this would perpetuate patterns of racial segregation existing in tile
county.

They asserted, further, that housing for the elderly would be almost exclu-
sively for whites and low-income housing would be almost exclusively for blacks
in violation of the 14th Amendment.

APPEAL 18 PLANNED

The plaintiffs, seeking declaratory and injunctive relief, were represented by
Richard F. Bellman and Lois D. Thompson of the Suburban Action Institute
of Tarrytown, N.Y. Mr. Bellman said that he would move quickly for a stay
pending an appeal, to prevent Nassau from carrying out any further develop-
meat of the acreage, which is in the middle of the county and near Uniondale,
East Meadow and Ilempstead.

lie added that the judge's ruling favored consideration of an appeal, which
will be filed in the Second Circuit Court of Appeals.

Expressing "delight" with the decision, Mr. Caso said, "While I question
Judge Costantino's contention that 'community opposition to flow income family
housing) has been racially motivated,' I also note the court's finding that * * *
there is no proof of official conduct * * * which has the effect of denying blacks
rights and opportunities available to whites.'"

"It is clear from all the evidence that community opposition to this [low.
income] form of housing has been racially motivated," Judge Costantino said,
adding:

"Proposals for the construction of thi. form of housing have incurred immedi-
ate and vehement opposition. As can be expected, such heated opposition has not
been ignored by the elected officials of Nassau.

"The residents of Nassau, however, are not on trial. If judging the actions of
the public officials of Nassau, community reaction to low income family housing-
the racial fears and prejudices manifested-is only one of many relevant indices."

The judge found no proof of official conduct aimed at the containment of blacks
or of the existence of "fixed patterns" of home ownership In Nassau. No physical
boundaries separate whites from blacks and there is considerable movement of
blacks into areas formerly occupied exclusively by whites, he said.

The county has 1,428,000 white residents and 275,000 blacks.

[From the Sunday Record, Feb. 10, 1974]

SAI ZONING SUIT DismlssED

(By Richard Duffy and Paul J, Lieberman)

A Suburban Action Institute suit challenging the zoning of Franklin Lakes,
Wayne, and three other New Jersey towns on the ground that the poor and
lower-middle classes are unfairly excluded was dismissed Friday In Superior
Court In Hackensack.



"The Issue raised by the complaint, in my opinion, should be directed to the
legislature, and not to the courts," said Judge William R. Morrison, who then
invited the Suburban Action Institute, based in Tarrytown, N.Y., to appeal.

oi/s Thompton, attorney for the tax-exempt SAI, said it would appeal. She
characterized the Judge's decision as unusual,

18-MONTII-OLD SUIT

The Judge said the issues raised by the suit probably would be resolved ulti-
mately by the state Supreme Court.

Although it names only five communities as defendants, the guit asks for a
finding that the zoning in virtually ill the state's suburban commuInities discrim.
nates against the poor. The suit was filed 18 months ago in behalf of six poor
persons andfour organizations.

liesides Franklin Lakes and Wayne, lolmdel, in Moniouth County; Living-
ston. In Essex; and East Brunswick, in Middlesex, are the defendants.

Judge Morrison said he did not believe the issues raised by the suit fell within
the Jurisdiction of the courts.

DEFENSE CONTENTION

The ruling agreed with a defense contention that the suit is too broad. The
suit is a general attack on the zoning of the communities, rather than a request
for permission to build specific projects on specific tracts. Morrison said the suit
had raised no concrete dispute on which the court could rule.

"They're treating it as though the court sets down the groundwork of zoning
in the state," l)ean A. Gayer, a Newark lawyer representing the five towns,
had said.

lie continued:
"The issue is whether a developer could build low-income housing in any one

of these five towns. I submit the law makes it clear that they can."
"We have no project, no land, no nothing," he said of the broadness of the SAI

suit.
The suit notes that there is a housing shortage in the state, and says the

shortage is especially acute for poor people.
It argues that ordinances or parts of ordinances that restrict construction

of housing within the price range of the lower classes ought to be declared un-
constitutional. The suit cites clauses that prohibit multifamily housing, set
minimum floor areas, restrict apartment houses to one-family units, prohibit
mobile homes, and prohibit similarity of design In adjacent buildings,

The SAI had argued that the trend of court decisions relating to zoning-in-
cluding the recent decision by Superior Court Judge George B. Gelman ordering
the rezoning of a Washington Township tract to permit apartments--had out-
lined the basic case against suburban zoning codes. In that case, however, the
suit was brought by a developer seeking permission to build.

Two other zoning challenges will come before Morrison in the next few months.
As In the challenge against the five towns, both are sponsored directly or In.

directly by the SAL. Both, Ms. Thompson said; are more straightforward and
common than the suit dismissed Friday.

One suit challenges zoning In Mahwah, Ramsey, Saddle River, and Upper Sad-
dle River on the ground that many workers in those communities cannot afford
to live there. Three of the four plaintiffs work at the Ford Motor Company
plant In Mahwah.

In the other suit, the Garden Cities Development Corp., an SAI subsidiary, is
asking the right to build a 720-acre, 6,000-unit town-house and garden apartment
complex off Route 202 In Mahwah.

The State Supreme Court now is considering a zoning case Involving Mount
Laurel Township, in Burlington County. That decision, said SAI trustee Nell
Gold, will give guidance to the lower courts in zoning and related land-use suits.

[Prom the Ridgewood News, Feb. 14, 19741

ZoNINO ANzALYsIs--MowasoN RUt -No LANDmAxK

(By Joe King)

There is a tendency by the favored side to hail any court decision on zoning
practice as a "landmark" with presumed universial application, but that is hardly
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tenable in the rebuff suffered by the Suburban Action Institute in Superior Court
In lackensack, in a suit against Franklin Lakes and three out-county towns.

It would be injudicious to assume that the dismissal of the case set any prece-
dent for the remaining two actions mounted by SAt. One cites Mahwah, Ramsey,
Saddle River and Upper Saddle River as defendants on their zoning codes. The
other, by SAT satellite Garden Cities Development Corp., challenges Mahwah
on the right to build a 000-unit housing development in the township.

Had judge William R. Morrison ruled in favor of SAT Friday against Franklin
lAkes et al, that surely would have been a "landmark" decision, as the jurist
implied by referring the issue to the Legislature, and Bergen might well have
feared the collapse of state-conferred "home rule" zoning.

Judge Morrison respected the delicate line Ibtween judicial interpretation of a
law and legislation by the courts, that seems to have been drawn fine in several
recent zoning decisions, and, as the jurist said, in need of ultimate adjudication
by the state Supreme Court,

SAI, the richly funded White Plains, N.Y., organization that is gunning widely
against the "home rule" concept of zoning, sought a sweeping, categorical opinion
from Judge Morrison that there was a general discrimination against the "poor"
in the zoning practice of the defendant towns, and, in extension, all others like
them, a package that would include almost all of Bergen and much of the
suburban state.

Judge Morrison was given no precise point of law on which to rule; essentially.
as he said, the suit involved law-making, not interpretation. Broadly. as the
defense saw it, SAT contended that zoning ordinances should be recast to meet
the lowest income levels.

It would be naive to think the crack SAT legal corps floated this suit as
anything but a trial balloon, to assay the Judicial winds and estimate a course
for the Mahwah actions, which are in one case based partially on court precedent,
and In the other on hardnosed equity in the land.

The parent SAT suit against Mahwah et al. maintains zoning has no regard
for area needs in the general vicinity of the towns, a point that has gained
scattered but growing recognition in court decisions. An absolutely novel con-
tention by SAT, focusing on Mahwah, Is that a town has the obligation to provide
housing for workers employed there, especially at the giant Ford Co. plant on
Route 17.

The later point is a philosophy, or a sociological concept, that the courts are
being asked to enforce, apart from law.

The Garden Cities (SA) suit involves land equity in asking why Mahwah
should have the privilege to deny the plaintiff the right to build 6000 housing
units on an owned tract.

In a similar case in Washington Township Superior Court Judge George
Gelman not only ruled in favor of the land-owning plaintiff, in the Waldy Tract
suit, but entered into the specifics of town planning, hitherto sacrosanct by
statute.

What seems apparent is a lack of direction on zoning to the Judges by the
Supreme Court on what law is standing, an abnegation by the Iegislature of
any intrusion on current statutes, and a stubborn reluctance by most towns in
the county, particularly those in court, to review their traditions realistically
and eliminate what is unreasonable, unfair and capricious.

[From the Bergen Record, Apr. 30, 1974)

CoURT Rzjru2e 'ELITE' ZONINo

(By Adrian Peracchlo)

Rendering a decision that would curtail home rule, a Middlesex Superior Court
Judge has rejected a long-contested Madison Township zoning ordinance.
Judge David D. Furman said it Is Illegitimate to use the municipal zoning

power to create what he described as an elite community of high-Income families
with few children.

Furman said a municipality has a responbility to Its region to provide land
for low- and moderate-Income housing.
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In Madison Township's case, the region to be considered would extend as far
as New York, the judge said.

If the ruling Is upheld by the New Jersey Supreme Court, where it is headed
for automatic review, It may become a landmark decision profoundly affecting
most suburban areas in the state.

The central Issue appears to be the question of how far a municipality will
have to go to fulfill regional housing needs, and who will dictate where the
line is drawn.

In Bergen County, a growing number of wealthy bedroom communities face
litigation over alleged exclusionary zoning practices. Among them are Mahwah,
,Saddle River, Upper Saddle River, Franklin Lakes, and Ramsey.

The original legal issue in Madison Township was whether a municipality had
the right to exclude multifamily housing. The town drew up a zoning plan limit-
ing development to two acre lots when, In 1970, developer Nathan Kaplan pro-
posed to build apartments for low- and moderate-income families.

Kaplan fought the ordinance in court, supported by the Suburban Action Insti-
tute, a private group based in White Plains, N.Y., which Is attacking zoning laws
in New Jersey, New York. and Conntecticut as tending to keep out poor and non-
white ixrsons.

CIIANGES CALLED MINIMAL

The suit against Madison Township was Joined by six white and black, low-
and moderate-income families for class action. In 1971, Furnman struck down the
ord i nince.

The township appealed the decision and took it to the state Supreme Coturt.
Before the state's highest court ould rule, the town amended its ordinance to)
provide some zoning for apartments.

Instead of ruling on the original appeal, the court sent the amended ordinance
back to Furman for a new trial.

Yesterday, lirman ruled that the changes made in the ordinance had a mini-
nwal effect on zoning laws whose effect, he said, still would be exclusimary.

Furman said In his decision:
"The zoning objective in 1970 of an elite community of high-in.otme families

with few children is maintained by the 1973 amendments. The advances toward
moderate-income housing opportunities are token-toward low-income, oppor-
tunities are nil."

lie argued that the town had a responsibility to provide housing space not only
to meet its present needs, but also to accommodate future population shifts on a
regional basis.

DEFINES REGION BROADLY

In this argument, the potentially troublesome Issue of defining regional hous-
ing needs comes into play. Furman defined the Madison Township region as the
area where people would normally come from to seek housing, providing the town
had such housing to offer.

The area includes New York, he said, since 15 per cent of the township's resi-
dents work there.

'The region the housing needs of which must be reasonably provided for by
Madison Township, in the view of this court, is not coextensive with Middlesex
County," the Judge wrote. "Rather, It is the area from which, in view of avail-
able employmet and transportation, the population of the township would be
drawn, absent invalid exclusionary zoning."

Lois Thompson, counsel to the Suburban Action Institute, said the township
argued it had to meet only the needs of Middlesex County. She said:

"We argued that the town has drawn people not only from Middlesex County
but from all of Northern New Jersey. We presented a study showing patterns of
population growth and migration predictions through 1985, prepared by the Re-
gional Plan Association. Apparently the judge looked at the results of the study
and used them."

Richard Plechner bristled at Furman's definition of regional needs. "How is
our town going to take care of New York City's housing needs?" he asked.
"Personally, I don't think the Supreme Court will go along with it."

"This decision would seem to require things not within 'the control of this
community," Plechner added. "If we are required to build the kind of low-income
housing the decision expects of us, It may very well mean an end to all building
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In this town. It's extremely diffeult to construct low-income housing without
some kind of subsidy.

'CANNOT SUBSIDLZ. RfWION'

"The town cannot afford to subsidize the greater metropolitan region, and
I don't think a court will compel us to do it,"

Furman argued also that Madison Township must maintain Its 1970 percentages
of low. and middle-income population.

"WNithout the rigidity of a mathematical formula," the Judge wrote iii his
decision, "this court holds that Madison Township's obligation to provide its
fair share of the housing needs of its region is not met unless its zoning ordinance
approximates in additional housing capacity the same proportion of low-income
housing as its present low-income population-about 12 perent-and the same
proportion of moderate-income housing as its present moderate-income popula-
tion-about 19 percent."

Currently under review in the state Supreme Court is a lower court decision
striking down similar zoning ordinances in Mount Laurel Township, a sparsely
populated community in Burlington County.

MAJOR INROAD SWN

A state Supreme Court ruling is expected to come soon in the Mount Laurel
case, certainly earlier than in the Madison Township case, which is likely to be
affected by the Mount Laurel decision.

The two cases bear striking similarities. Trial judges in both Instances sald-
for the first time in New Jersey-that a municipality could not ignore housing
needs beyond Its own boundaries.

Paul Davidoff, executive director of the Suburban Action Institute said Fur-
man's ruling would become, if approved by the high court, a major inroad In the
fight to break income barriers in the suburbs.

"It's the most important decision to come down In the whole battle to make It
possible for middle- and low-income and nonwhite families to gain access to the
growing possibilities of the suburbs," Davidoff said.

The institute is participating in court challenges to zoning in Mahwah, Ramsey,
Franklin Lakes, Saddle River and Upper Saddle River.

"It may not affect our case too badly, but it sure won't do us any good," said
Franklin Lakes Mayor Thomas Pawelko, commenting on yesterday's Madison
Township decision.

[Prom the Ridgewood (N.J.) News, May 2, 10741

ZONE OPPONENTs To DROP APPEAL

(By Jan Rubin)

FRANKLIN LAKE.-Suburban Action Institute will not appeal Its case against
this borough and four other municipalities which was dismissed in Superior
Court In February by Judge William Morrison.

Lois Thompson, counsel for the open-housing group, said Tuesday consulta-
tions with some of the plaintiffs in the case of Bayles et al vs. Franklin Lakes,
Wayne, Holmdel. East Brunswick and Livingston Indicate they feel the broad-
based suit they have been pursuing is not viable.

A novel theory was attempted in the class action, but with the current status
of the law and the courts in New Jersey, it is better to stick with sure winners,
like the Madison case, Mrs. Thompson said.

Monday, Superior Court Judge David Furman overturned Madison Town-
ship's zoning ordinance, which had been challenged as exclusionary in a suit
brought in 1970 by developer Nathan Kaplan and SAT.

Judge Furman ruled the township's zoning ordinance must provide for a fair
share of housing needs for the region--about 12 percent low-income and 19
percent moderate-income housing. He defined Madison's "region" as one that
extends to New York.

He rejected the 1973 amendments to the zoning ordinance, whereby smaller
lots were created and 150 acres were set aside for apartment development on

35-686--74- 20
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land previously zoned for two-acre residential development. charging they made
onrly token advances toward moderate-income housing opportunities and none
toward low-Incoime housing.

Mrs. Thompson said she found "remarkable" the Judge's clear enunciation of
the duty of a municipality to zone for the needs of low- and moderate-Income
people in the region, as well as his definition of a region and his indication of
how much housing he wants.

SAl's suit against Franklin Lakes et al, filed July 1972, was turned into a
complainant class action In September 1973, whereby the six low-income and
minority plaintiffs represented the entire class of poor and minority resident's
in the greater New York area. At the same time, Judge Morrison denied SAI's
request to have the five defendant municipalities represent the entire class of
municipalitiles having alleged exclusionary zoning practices.

In dismissing the suit In February, Judge Morrison said the complaint was a
matter for the legislature rather than the courts and invited SAt to appeal his
ruling.

In its suit, SAT had asked the court to strike down seven alleged exclusionary
zoning practices, as well as the state's enabling statute, which delegates zoning
powers to municipalities. The seven practices, which prohibit or restrict multiple-
family housing and ban mobile homes, are found In the zoning codes of virtually
every municipality in the state.

Although this particular suit has been dropped, the zoning codes of the munici-
palities can still come tinder attack. Buttressed by Furman's Madison decision,
groups that feel the codes are exclusionary may still bring suit against the
boroughs.

Mayor Thomas Pawelko, who had pledged to defend the borough's zoning to
the Supreme Court if necessary, said Tuesday he Is pleased to hear SAI will not
appeal the Superior Court dismissal of its suit against this borough and five
sister communities.

ie expressed disappointment with Judge Furman's decision in the Madison
case. le said lie is interested in studying the decision and having the borough
attorney look it over In order to learn more about the specifics of the decision.

"I am strictly in favor of home rule-having each town decide for itself," the
mayor said, adding he can foresee complications arising from regional zoning and
the body that would administer it, inequities that might occur because a town is
a part of a region as well as difficulties in defining a region.

"Fantastic !" was the reaction of Tom Pearson, chairman of the Citizens United
for Home Rule, on learning of SAT's decision to drop its suit against this borough.
"I'm glad the courts recognize zoning is a legislative prerogative."

He assessed the Madison decision as one that will lead to a quota system,
which lie described as a "highly obnoxious idea. The courts will have to decide
whether the towns keep up with the percentages," he said, adding, "I don't like
the idea of a judge making the zoning law."

SHERMAN, CONN.
fMay 14, 1974.

Mir. MICE AEL STrRN,

Rtaf Director, Committee on Finance,
Dtirksets Senate Office Building, Washington, D.C.

DEAR MR. STERNq: May I have the opportunity of submitting this statement to
be included In the testimony considered by the Subcommittee on Foundations in
their present investigation? As a taxpaper, I feel it my duty and my right to
present my evidence and my views If they can be of any help in preventing the
intent of the laws regulating foundations and tax-exempt organizations benefits
from them being misused and abused. As a resident of Sherman, Conn., r have
reason to be familiar with some of the activities of Suburban Action Institute,
which has been the recipient of sizeable foundation grants, and has engaged in
very dubious activities "In the public interest." Although tax-exempt under
section 501(c) (8), it formed a development affiliate, not tax-exempt but so-called
"not-for-profit," with the same two men, Paul Davidoff and Nell Gold, as key
officers of both. This affiliate, Garden Cities Development Corporation, was the
proposed builder of several Planned Unit Developments, the permits for which
involved court suits to break the zoning of the localities, pursued by SAT. I
speak in particular of "Watersedge," in New Fairfield and Sherman. Conn., and
enclose (A) a copy of e debate presented In the New York Times Real Estate
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Hection of Nov. 4, 1973, between Malcolm Cowley, a distinguished Sherman
writer, and Paul Davidoff.*

)avidoff was clearly acting in his capacity as a director of GCDC at the same
time as he was propounding the particular political theories of HAI. As Mr. Cow-
ley pointed out, the difficulties presented by the lack of drinking water, of sewage
facilities, of road access, of employment proximity, and the steep, rocky lake-
side terrain, combine to make the prolsmal for high-density development not
feasible physically, and out of the question for low-priced construction. Mr.
I)avidoff accused opponentss of the plan of racism and bigotry, and of deliberate-
ly excluding the poor and the blacks by zoning regulations, as though lot size
were the only factor In housing costs, and Igntoring the facts that down-zoning
would Inflate land costs, force a sewer where none existed, and In the end benefit
only developers. In my letter to the N.Y. Times Editor, Nov. 18, (B) I Ixint out
that it Is an "Integration plan" only on the word of Sir. Davldoff, and that the
plan in fact includes no quotas or assurances of any kind as to the future resi.
dents, and that surely the units cannot be low In cost.

On 1 c. 8. 1973, Channel 7 New York, In a TV program called "Persons, Places
& Things" provided a forum for Neil Gold, defending the Watersedge plan, and
also presented remarks by Malcolm Cowley, the first selectmen of New Fairfield
and Sherman, and a few residents. My review for the local press, enclosed (C),
reports a surprising statement by Gold that 40% of the units would be subsidized
by the developers for families with incomes below the median level for Conn,
This claim had not been made in any official application, Planning and 7oning
hearing, or court suit, and how it was to be done was not explained then or since.
Planners who testified before the New Fairfield hearings estimated that the
housing units would cost a minimum of $80,000 each, exclusive of land require-
ments for 2 access roads 1 to 1 miles long each (which land the owners were
unwilling to sell) or profits for each of the two partners, "not-for-profit" GCDC
and admittedly for profit Steve Well, the actual owner of the land In question.
It was not clear whether Mr. Gold spoke on this program for SAI or for GCDC.

A 501(c) (3) organization with a "development affiliate" is not separate from
that affiliate if they (a) share the same offices, (b) share the same officers, (c)
the same telephone numbers, (d) the same office equipment, (e) the same pur-
poses. Yes, even the purposes of the two organizations are the same: SAI's pur-
pose is "research and action," and GCDC's purpose is action and research.

SAI's application papers to IRS (form 990a) state:
The purposes of the SAI will be to study the appropriate role of the suburbs

In metropolitan areas in connection with their contribution toward satisfy-
ing public needs for decent housing.

An additional purpose will be . . . to help develop low and moderate In-
come housing and to develop techniques for obtaining employment for low and
moderate income people in suburban areas...

GCDC's incorporation papers filed in New Jersey on August 5, 1971, list the
following purposes:

(a) to create a housing sponsorship vehicle to expand housing opportune.
ties...

(b) To engage In research activities pertaining to the development of
housing and related facilities

The meaning of "a housing sponsorship" is spelled out in the 0th paragraph:
giving the Corporation powers

(a) To . . . own .. . real . . . property
(b) To . .. construct . . . or otherwise participate In the develop-

ment of housing and related commercial, recreational, . . . facilities
That the purposes of these two organizations are the same is, apparently, not

recognized or at least not observed in practice by the Ford Foundation, not by
Taconic, not by Stern Foundation, not by Field Foundation, and not by the Na.
tonal Endowment for the Arts.

The National Endowment for the Arts should be included by the Subcom.
nittee on Foundations, I believe, within the meaning of "foundations." No
other branch of Congress overseas this organization, which is a large and grow-
ing one, though its funds come from Congress and from the people. The law
setting up NEA removes this organization from "political influence." By the
same token, it removes It from public control, and it was with astonishment that

*The enclosures referred to are made a part of the official files of the committee.
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the residents of Sherman and New Fairfield learned that, oil April 23, 1973, tle
NEA had given a grant of $38,(0 to SAI, described as follows:

The effect of breaking zoning restrictions in tile suburbs, and the develop-
inent of racially and economically Integrated new communIties on the fringe
of metropolitan areas-4hese will be the objectives of this project . . . "We are
not out to break zoning," David ff had said In an Interview In the new Milford
Times on April 29, but the NEA thought otherwise, and thought it a goal worthy
of grant moiwy. As for the "development of new communities," NEA wrote
in a htter on Dec. 6 that these were "ones In which the Institute had been
active in seeking changes in residential patterns through modifications of zon-
ing regulations." Oni further inquiry, NEA admitted that Sherman/New Fairfield,
lwislhoro, Mahwah and Readington, and Ridgefleld were indeed "among" the
five communities to be studied. It was pointed out to NEA that it was not the
tax-exempt 8AI which was operating in those towns, but Its non-tax-exempt
Siamese twin, GCIC, to which NEA could not give grants. It was pointed out
that zoning was found constitutional by the U.S. Supreme Court, anti is public
policy, but to no avail. NEA replied: "They have assured the Endowment that
the projected study will be objective, and that it will encompass contrasting
points of view . . ." But they have repeatedly stated that they are "advocate
planners," meaning they have a point of view, their own, and they advocate it.
NEA further: "Mr. Davidoff has assured this office that designers, environ-
mentalists, and other authorities whose experiences have not l4mralleled those
of the Institute's own core of staff members and consultants will be used for
the study."

The studies of this group were presented by themselves at the New Fairfield
7ning Board hearing. They were Peter Kitchell, architect, who showed slides
of Heritage Village, Southbury, Conn. retirement developmentt.

Walter Cudnohofsky, landscape architect: Eleanor Stelnholtz, economic con.
sultant ; Michael Kaplan, architect; Charles Francis, engineer; Robert Conradt,
traffic engineer; Kendall Lund, engineering geologist, whose testimony read
in part: "At this particular site, I was retained to provide a site description for
the architect, planners and engineers. This description would be used as a guide
in determining specific sites for building, planning daia, the availability of
utilities such as ground water and sewage disposal systems, and a bank of
Information that could enable them to make reasonable cost estimates . ."

The purpose of this group was obviously to provide data for the construction of
apartments. Their "study" was the "study" which any developer is required to
do to put up housing, and required to undertake to make his case a zoning board
when he demands a down-zoning. The purpose for which the NEA grant was
given was to pay these consultants' fees. NEA said that the money could not be
used to pay debts already incurred, but what mechanism can they employ to
enforce this? ,xposes of Garden Cities in the N.Y. Times Real Estate Section
March 24, and the Times-Herald Record (Orange County, N.Y.) March 25, make
it clear that they have not paid their bills. (See my letter, D, to Danbury News-
Times. April 17.) Their attorney, J. Jackson Walter, severed his connection with
them In October. and it is widely believed that he left because they failed to pay
his fees. Nell Gold said, in the N.Y. Times March 24 article: - . . "You don't
have to have resources to build houses. You have to have access to people who
have resources. Good plans, sound economic analysis and good people willing to
trait for their fees until development starts." If SAT has not paid the consultants
on behalf of GODC, then It is likely the bills may be still unpaid, In which case
the NEA grant will pay for these long-waiting debts.

To sum up the NEA grant: First, it gave a grant for a purpose which does
not qualify. Second, when the errors of the grant were learned and the grant
protested, It simply Invited tile applicant 7 months after the grant was awarded,
to rewrite his purpose, thus indicating that it did not care what the purpose is.
Thirdly, the rewritten version is so vague that there can be no test of whether
the funds will have been appropriately utilized, since almost any use of the
funds can qualify.

NEA's attention was called to the fact that the recipients. Davidoff and Gold
of SAT, were not scholars. As the Sherman Civic Association wrote, "They are
not Impartial scholars.. ." Their attacks on zoning show that they have already
reached a conclusion on the question they are supposed to be studying. They are
known developers, who propose to build apartment houses and commercial facil-
Ities In our town and New Fairfield, in Readington and Mahwah, In Lewlsboro.
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Where purposes of the 501(e) (8) "charitable trust" and Its development affili-
ate, organized under a "not-for-profit" title, are nearly Identical, it is perhaps
not surprising that the NEA should have accepted from Davidoff a "verbal
assurance" that those organizations "are now" separated. and required from
protesters "solid evidence" of the contrary. It was pointed out that the New
Jersey office, referred to In the GCDC Incorporation papers as their "clubhouse,"

apparently in response to some requirement of N.J. Statutes Title 15, was given to
SAT by the Wallace-liJaber Fund, but now, according to Wallace-Elijabar itself,
is not used by SAT. One wonders whether the books and records show a purchase
by GCDC of this property from SAX. which was paid for by a $25,000 grant by
Wallace-Eljabar. Meanwhile, the office telephone is still listed in the names
of both SAT and GCDC, and both customarily use the Tarrytown office. Ad-
mittedly, these organizations were not separated up to the end of 1973. NEA
claims that they are now separate. How, what has changed, we do not know.
Undoubtedly there is a large body of case law which shows that organizations
so intertwined are not in fact separate organizations. I believe the IRS should
make an explicit regulation embodying this case law. Thus, tax-payers would be
protected from the ruse of the noble-appearing partner collecting grants, and
siphoning them off to the business partner.

I would call to the attention of the Committee the grant of some $111,000 by
Twentleth Century Fund to Davidoff and Gold. of SAT and GCDC. made shortly
after the N.Y. Times story of June 29, 1909. (On Sept. 12, 1974, the news broke
in New Fairfield and Sherman (encl. P1 and Ej that the 20th Century Fund was
commencing legal action against Davidoff and Gold because they had not pro-
duced the study which they had contracted with the foundation to produce. The
purpose of the grant, in the 1970 report of the 20th Century Fund, is the fol-
lowing:

The research directors will be testing whether problems of rae and
poverty can ever be resolved without taking steps to marshall the resources
of the suburbs.

Clearly, the question Is rhetorical. If there were any doubt, the 20th Century
Fund Newsletter of Dec., 1969 (encl. F) gives a whole page to showing thaf the
aim of the study was not to study whether the urban problems of race and pov-
erty could be resolved, but what measures could be taken to override 'local zon.
ing. which was and is assumed to be the cause of the problems. or ni :east the
obstacle to their resolution. Says the Newsletter, announcing that the study
will commence in 1970,

11... Mr. Davidoff of Hunter College, one of the originators of 'advocate
planning,' and Mr. Gold, a planning consultant, will examine whether the fed-
eral government pursues urban policies that work to solidify existing class and
racial lines in the country ... They will seek to demonstrate that these pr )blems
cannot be solved unless steps are taken to marshall the resources of the sub-
urbs in combating physical and spiritual decay in the cities."

The recent Ford Foundation grant to the Urban Development Corporation
to construct "racially and economicnlly-integrated housing" in Buftflo appearA
to have been unnecessary. The UDC Is a quasi-public corporation, with all the
financial powers of Government and none of the responsibilities, with power-to
float -Its own tax-free bonds. which It has done in such abundance as to be criti-
cized by the State Comptroller of N.Y. last year for floating more than it needed
and thus needlessly incurring a high debt service. Yet the Ford Foundation
has given $200,000 to UDC. If. as I think, this is the sort of thing that VDC can
surely do without the Ford money, the aim of this grant would be to take an
"affirmative act" of "commitment." Whatever one may think of the Justification
or legality of this grant, he should recognize that this goal has been aimed for
elsewhere and not achieved. I refer to the planned community of Twin Rivers
In Fast Windsor, N.J., described in the N.Y. Times Real Estate Section of May 13,
1973, (encl. G) where the aims of housing an economic, ethnic and social cross
section failed dismally of achievement. Only 18 to 20% of the families are black:
most are college educated. white-collar commuters.

I believe some way should be found to make the public's protest of founda-
tion grants to certain organizations more meaningful. Where protest has been
recorded, consideration of future grants to the organization in question, by the
same foundation or by a new donor, should be publicized by a notice to the pro-
testers, giving them an opportunity to be heard at a stage where reconsideration
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is possible. There are foundation centers and directories that collect information
of this sort, and might be willing to assist in implementing this sort of program.

Very sincerely yours,
(Mrs.) LILLIAN BLOH.

CANDLEWOOD LAKE DEFENSE AssociATEs,
New Fairfl3i4 Conn., May I1, 1974.

Hon. MICHAEL STERN,
Staff Director, Subeomnattee on Foundation to Tax Law8, U.S. Senate Commit-

tee on Finance, Dircen Senate Office Building, Wehtngton, D.C.
DEAR DIRwcToR STERN: We address your May 13-14 staff hearing. Were the

FORD FOUNDATION a private corporation, this three-billion dollar behemoth
would be indicted on anti-trust charges.

In total violation of tax laws against political activity, FORD FOUNDATION
is principal funder, not of one, but of ALL significant organizations and activity
designed to challenge local and state law providing for local zoning. It has now
added challenge to environment to its activity. It specifically funded the dubious
Suburban Action Institute (of which more will be said) with $50,000 to chal-
lenge environmental considerations in court which block mass housing.

Moreover, Ford Foundation has bent to its will, purchased, and funded activi-
ties over a long period of time THAT BASE THEIR CLAIMS UPON GROSSLY
EXAGGERATED PROJECTIONS OF POPULATION INCREASE. TO JUS-
TIFY EXPANSIONS IN PLACES WHERE SUCH NEEDS DO NOT EXIST
ANYWHERE NEAR THE EXTENT CLAIMED.

The principal vehicle for the production and dissemination of such statistical
falsity is the Regional Plan Association of New York. Ford is the principal funder
of all Its activity. However, RPA has also received, wasted, and dedicated to
false projection, funds from the Dept. of Urban Development-some $650,000-
in its "Choices of '76" program.

Regional Plan Association figures ARE AT TOTAL VARIANCE WITH THE
UNITED STATES CENSUS, WITH EXAGGERATIONS OF POPULATION
INCREASE OF RPA IN THE ORDER OF 100 to 500 or 600%, as compared with
the- 1970 federal census. YET, the Ford Foundation monopoly of RPA, Suburban
Action Institute, and Garden Cities Development Corp. acts as a unified conspira-
torial team to overwhelm small and defenseless communities, destroy their ecol-
ogy, initimidate their citizens in exercise of civil rights of objection with threat
of personal suit-to intimidate local law bodies wth similar personal financial
threat.

Ford Foundation money Is used to misuse the name of minority groups as the
excuse for overthrowing local law. Always, minority citizens are presented by
this complex as persons whose aspirations can in no way be satisfied, except by
mass destruction of all existing value of nature, of history, of the right of towns
to exist. Yet, these same minority citizens have the same needs for nature as do
others, and this investigation of racial antagonism at a time when towns like ours
are more than willing, and freely do, welcome such citizens into their towns on
the same terms as anyone else.

At Waters Edge, Lake Candlewood, New Fairfield-now a principal objective
of Ford Hatred. the name of a member of your committee, Senator Ribicoff, was
grossly perverted. Waters Edge is a joint venture in which Garden Cities Devel-
onment (offspring of SAX) is partner. The Senator and his brother both repu-
diated the effort.

At this point of our letter to your Hearing, we shall do two things: First, pro-
pose a certain legal curb on these abuses of tax law best exemplified by Ford
Foundation-then, cite specific examples of statistical misrepresentation, funded
and sponsored by Ford and Its funded complex, designed to influence law and
legislators.

A PROPOSAL FOR CONTROL OF FOUNDATIONS

Not only shall a Foundation that is tax exempt conduct no political activity
in its own name, but it shall not fund, nor contribute in any way to any other
organization, tax exempt or not, nor participate in any coalition or contribute
to any coalition which has as its purpose the institution of litigation against any
political body for the purpose of causing such body to change its laws, or to lobby
for a higher body to force such change.
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Any'litigation, or any advocacy of any change of law, or appropriation by a
political body of the People by a tax exempt Foundation shall be solely for mat-
ters of Its own direct interest, and not for any abstract social concern. (i.e.-
we consider it proper, for instance, for the Cancer Foundation to urge an appro-
priation for cancer research-or for Ford to pursue an action for its own direct
financial interest, such as a tax levy upon it). Concentrated tax exempt money
must not be used to thwart the will of taxpayers, expressed by elected represent-
atives.

INSTANCES OF DIRECT ABUSE BY BODIES THAT RECEIVE FUNDING FROM FORD
FOUNDATION

1. It is a fiction that the Siamese twins, jointly controlled by the Davidoff and
Gold families, Suburban Action Institute and Garden Cities Development Corp.
are "separate." They are not. Moreover, there is ample reason to believe that
SAT has diverted its own funds to speculations of Garden Cities Development
Corp. and that these funds have been lost. We enclose exhibits to illustrate.*

There is further reason to believe that Suburban Action, which shares two
joint offices with Garden Cities, has assumed a disproportionate part of costs,
and we have proof, legal proof, that Suburban Action Institute, at Mahwah,
New Jersey, has paid for development activities of Garden Cities.

2. Other foundations, such as Rockefeller Brother Funds, Wallace-ElIJabar
Fund, Taconic Foundation, and we, as gathered from letters and talks, deduce
that Field Foundation, No longer have renewed money to suburban action. Yet
Ford has taken it on to ehallenege environment. All these other foundations
were told the same story-that SAT and Garden Cities are "separate". All
learned better.

3. The Mahwah, New Jersey, proposal of Garden Cities to add 23.000 people
to a town of 14,000 Is called Ramapo Mountain. This project, and the president,
Neil Gold, were the feature of the 19 station telecast, funded by Ford. as pre-
sented by Regional Plan Association of New York In the Spring of 1973-also
funded by Ford.

In conjunction with Ramapo mountain, both SAI and Garden Citice, jointly,
through the mails, with return card permit 289, Tarrytown, over the signature
of both Davidoff and Gold, sent out a brochure directed mainly to minority
people. We send you a small part of the brochure as an exhibit.

The claims of land acquisition and the assertion of these millions of dollars
of assets, designated to install confidence, covering five towns in three states,
are false. They are the subject of postal complaint, and inquiry Is under way.
Documentary proof of falsity is available to you in the zoning testimony in
New Fairfield of Jackson Walter, General counsel of Gardens Cities develop
ment Corp., Aug. 14, 1973. We submit press articles pertaining to still another
development in which the false claim of acquisition was made.

TITS IS THE TYPE OF WATERGATERY THAT FORD FOUNDATION
SPONSORS I

Please read the article submitted on the TWENTIETH CENTURY FUND
----AND DAVIDOFF AND GOLD. Subsequent articles revealed that although

Gold and Davidoff, as president and chairman of both SAT and Garden Cities, who
certainly had a fiduciary duty to both, ACTUALLY TOOK $92,700 odd dollars
personally, and that $88,000 Is sought for return.

A

REGIONAL PLAN ASSOCIATION OF NEW YORK

1. This organization proclaims the right to plan for over 300 counties from
Virginia to Massachusetts. In -1068, November, barely 18 months before the 1970
Census, Boris Pushkarev, Chief Planner, published the huge SECOND RE-
GIONAL PLAN to cover 22 countless in New York and New Jersey, and eight
districts of Connecticut, Fairfield, Lltchfield, and New Haven Counties.

RPA PROJECTED AN INCREASE IN POPULATION OF THE METROPOL-
ITAN REGION, as it calls it, of 11.2 million persons between 1970 and 2000.

RPA PROJECTED a 40,000,000 increase in what it calls the Atlantic Seaboard
Region in the same period. IN BULLETIN #90 (a not for general sale piece)

._-SIXMONTHS before the CENSUS (bulletin 90 was funded by Ford), Pushkarev
repeated the figures.

*The exhibits referred to are made a part of the official files of the committee.
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THESE FIGURES ARE THE BASIS OF ALL LAWSUITS AND TESTIMONY
OFFERED AT ZONING HEARINGS BY GARDEN CITY AND SUBURBAN
ACTION!

'2. WHAT DID THE CENSUS SHOW? Well, Ford in 1971 gave RPA 252,600
dollars to "interpret" the census. In July, 1973, the "interpretation" came out.
The 11.2 million increase diminished to 4.8 million !

What happened to the 40,000,000 increase? It is left to us to tote the figures
and inform you that the Seaboard figure would drop to 7,000,000!

Only last month, the census released a figure that between 1970 and 1973 (1973)
POPULATION IN THE NORTHEAST, THE PRINCIPAL CONCENTRATION
POINT OF LAWSUIT AND ACTIVITY BY FORD AND ITS SATELLITES,
population decrea8ed 1.2 million!

3. How did RPA announce its downward revisions? Certainly not in forthright
manner. Pushkarev published a manual stressing that population in the Metro-
politian Region would gain by 7 million by year 2020, not 2000, but 2020, and he
underlined the figure seven. No reference whatever to the 11.2 million.

It is a feature of RPA statistics that unless one has three or four booklets
spread out, one will always gain the impression that an unexpectedly large new
Increase of stupendous new size has been uncovered. We consider this sta-
tistical fakery. IT IS ON SUCH A BASIS THAT ENVIRONMENT IN HUN-
DREDS OF TOWNS IS PROJECTED FOR ASSAULT IN THE NAME OF
"MASS PUBLIC OR MASS LOW INCOME HOUSING", or the profit of unscru-
pulous speculators in partnership with Garden Cities,

4. The Regional Plan Association of New York projected that the population
of Fairfield, New Haven, and Litchfleld Counties, Conn., would total 2,900,000
by year 2000.

It had to drop the figure to 2,100,000. I wrote to INTERNATIONAL PAPER
COMPANY, listed on the CHOICES of '76 BALLOT as a sponsor, that RPA had
exaggerated the projected gain in population by 800,000, and that the figures
were the basis of selecting Fairfield County as the main target of FORD-SAI-
GARDEN-CITIES-RPA CONCENTRATION to destroy local ecology and law
and institute litigation.

RPA DISPUTED ME, and claimed all it did was project a rise to 2,100,000!
No reference at all to its- oft-repeated figure, which is available to you in black
and white, of 2,900,000.

5. I am authorized to state to you that International Paper did not authorize
the use of Its name as a sponsor, and I am prepared to prove it to any member
of your staff.

6. MORE ABOUT THE CHOICES of '76 ballot. You see, from the sample,
it is elaborate. It is costly. Over a million were printed by Moore Business Forms,
listed as a "sponsor."

Actually, 47.500 responses were received. However, to make it look better, a
figure of 140,000 was announced! What they did was to count each page as a
separate total, and add them up ... their population projection methods appar-
ently being used here too. At that rate, if we added up the total of ballots cast
by citizens bf this country for all offices, our population would exceed China's.

T. As an example of waste of money (and HUD money was Involved in the
Choices program) separate offices and a large staff Were maintained for many
months at the premises of the GALLUP organization to "count and analyze" the
tiny return. I had 94 ballots myself-none filled in. However, a certain organiza-
tion did conduct "seminars" to instruct on filling them out.

8. This spurious choices affair i used now by FORD FOUNDATION AND
ITS BENEFICIARIES as the basis to spread their monopoly of thought control.
On September 21, 1973 this imperial-minded complex set up organization in Con.
necticut, with a full time organizer. IT IS CONCENTRATING ON ATLANTA!
Atlanta has shown it can handle its own affairs in most commendable manner.
Does it need Ford's RPA, soon to be followed by the SAI-Garden Cities people, to
negate their progress and stir antagonism?

9. Suburban Action Institute institutted litigation against Madison Township,
N. Jersey. It used RPA figures, originals, to claim exclusionary practice. The
figures are wildly exaggerated. Yet, a Superior Court Judge used the RPA figures
to rule against the Township, according to S.A.I. attorney who submitted the
statistics.
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10. JOHN KEITH OF REGIONAL PLAN ASSOCIATION OF NEW YORK,
ITS PRESIDENT, recently wrote an article claiming credit for the legislation
that created the TriState Regional Planning Agency of NY, NJ and Conn. The
Legislature of Connecticut has been compelled to pass resolution$ limiting the
authority, of TRI-STATE to being merely advisory, to give some modicum of
protection to its citizens. TriState regularly grants re&rearch contracts to RPA,
and even sponsors its requests for appropriations from the federal government,
recently for over 800,000 dollars. To illustrate the total subservience and bonds-
men of Regional Plan Association of New York to Ford Foundation,

ON MAY 28, 1974 THE 45TH ANNUAL CONFERENCE OF RPA WILL BE HELD
AT THE HEADQUARTERS OF FORD ON EAST 42 ST., NYC

In conclusion, we question totally the validity of this tax exempt complex
being permitted to smother in incompetent octopus tentacles the entire Atlantic
Seaboard.

Moreover, it does not stop there. FORD IS ON THE WEST COAST TOO! It. Is
principal founder of the NATIONAL COMMITTEE AGAINST DISCRIMINA-
TION IN HOUSING FUNDING, of which Garden Cities President, Nell Gold, was
once program director, and with which intimate, complementary relations may
still be revealed if the Senate Banking Committee uses its resources to uncover
them.

There. are other things . At your pleasure, we can illustrate to you how
the infiltration by Regional Plan Association itself of incorrect figures into the
State of Connecticut Recreation Manual in 1965 has led to-an endless chain of
harassment and ecological threat to the entire Candlewood Basin and Housatonic
Region of Connecticut.

There is more, more, and more, if the falsities of FORD FOUNDATCION
arrogance and sponsorship of statistical fakery are used In "the end Justifies the
means" manner.

The Senate has to decide whether the social concerns and ambitions of the
entire American People are going to be decided by the Congress of the United
States, or by a self-willed abuser of tax privilege on a vast scale, THE FORD
FOUNDATION.

We cite the ROCKEFELLER INSTITUTE and its marvelous, non-political,
research and human improvement as one extreme, the true purpose of a tax
exempt foundation. TUE LAW WE ADVOCATE WILL NOT AFFECT ROCKE- -
FELLER INSTITUTE ... IT WILL SAVE US FROM FORD.

Sincerely,
FREDERICK BENEDICT,

Executive Sceretary.

CANDLEWOOD LAkE DEFENSE ASSOCIATES,
New Farflcld, Conn., May 23, 1974.

Letter N'o. 2
lion. MICHAEL STERN,
Staff Director, Subcommittec on Foundations, U.8. Senate Committee on Finance,

Dirksen Office Building, Wa8hington, D.C.
DEAR DIRECTOR STERN: Since our letter of May 11, re: FORD FOUNDATION,

RPA, ETC., the following items that we believe to be of real importance have
developed, or come to our attention:

1. Yesterday, the Port of New YorW Authority released new figures, to project
transportation needs, 1970-1990, which reduce even the U.S. Census-based popu.
lation-increase projections. They render still more void and self serving the Ford-
Regional Plan Association figures, even the revised ones. (We attach the sum-
mary to the sheet marked "Some pertinent RPA of New York Figures, as an
addenda.) This sheet was not included in our first set of exhibits. It is now im-
portant. We learned that the Suburban Action institute case vs. Madison Town-
ship, N.J., leans heavily on original RPA figures, and we, in answer to a letter
.from Governor Byrne, have supplied this sheet, and others, to him.

2. Yesterday, the paper carried news that Ford Foundation will grant $5.5
million to the public broadcasting system. This Is 55% of the combined amount
granted by the Corporation for Public Broadcasting, and Itself. The added 3.8
million required must be raised from the public.
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We do not argue with the grant itself. We do emphasize that this establishes
once again FORD control not only of the combine of statistical mis-information
of which we wrote, but also the all-important media of mass communication, TV.
It proves what we wrote you-Ford control of the spurious "Choices of '76" tele-
cast. Since public TV is now a network, the situation has improved to some
extent-but when Channel 13, N.Y., was fully independent, the total subservience
to FORD.RPA-SUBURBAN ACTION INSTITUTE objectives was widely criti-
cised, It Is by no means eliminated.

This shows the need for addition to the tax law of our proposal-no tax exempt
foundation to fund another such group devoted to political activity and litigation
against established governments at any level. (please refer to our first letter.)

3. I Just read TIlE SUBURBAN FRONTIER, published jointly In 1971 by
SAI and the now inoperative Board of Missions of the United Presbyterian
Church. A page of quotes is attached.

However, this book, available for $1 from the Presbyterian Distribution Serv-
ice, 111 Varick Street, should be with Sub-Committee in full. IT CLEARLY
STATES THE DEVOTION AT A NUMBER OF POINTS TO POLITICAL AC-
TIVIT'Y ESPECIALLY OF SAI, BUT OF ALL THE PARTIES WE HAVE
WRITTEN OP. I have to use my copy and am unable to give it to you.

Senator Rihicoff has most graciously written us his thanks for material we
sent him. If you show him this latest, it would be greatly appreciated.

Sincerely,
FRED BENEDIKT,

IE.eoutivc seore'tary.
RPA arrives at the 31 county figure by subdividing 3 community counties

into regions, and subdividing a bit elsewhere.

SOME PERTINENT REGIONAL PLAN ASSOCIATION OF NEW YORK FIGURES

1. The most important one of all is the overriding prediction of the Second
Regional Plan of 1968 that population In what they choose to call the "31 County
Metropolitan Region" would rise from 18,980,900 (1965, itself an inflated figure--
NYC wound up in the 1970 census with fewer than RPA's 1965), to 30,180,000
by year 2000, a jump of 11,199,100.

Included was a Jump for Jersey from 5,418,900 to 10,300,000. The total Jersey
gain was set at 4,881,100. (we gave you a reprint table)

2. The July newspaper release NOW SETS 4.8 million as the total for all,
less than the projected increase of Jersey alone. However, in their articles, RPA
likes to refer to the 4.8 as "about five million."

The 1968 plan came out in November, one and one half years before the
census. Bulletin 90, (private) of Sept. 1969, six months before the census, repeats
the same figures, repeatedly defends the 40,000,000 Atlantic Seaboard increase by
yr. 2000, and speaks doggedly of the impossibility of that region's failing to main-
tain its traditional standards of growth, and in another bulletin, refers to the
price as being merely the demolition of some landmarks.

3. Bergen County-predicted a jump from 1965 to 1,450,000 in yr 2000 from
849,300. The new figures (1970 census) showed Bergen with a pop. 897,100.
(1940-409,600).

The new RPA projections are: Bergen County, 1985--1,050,000; 2000-1150,000.
Instead of a jump of 600.000, it is now 253,000, and 153,000 by 1985.

4. AT THIS POINT, some of the absurdities of Mahwah become evident..
They place a "regional" household at 8.19 persons per unit... Unlihited house-holds certainly approach 4-by unlimited household I mean no limit to bed.
rooms, a universal Garden Cities figure.. In Mahwah, that means 20,000 to
24,000 population increase.

Staying In the 20,000 to 24,000 range for those 6,000 Mahwah units, one sees
Garden Cities is asking that 14 to 16% of the entire "projected increase" of
Bergen by 198 fall within a total area of 600 acres, and a built area of only a
third or a quarter of even those 600 acres.

Also, the density of New York City overall is some 24,000 per square mile.
Mahwah would equal or exceed the average density of NYC.

A similar situation exists in New Fairfield, where on 63 of 253 acres they
would load 8.000 to 10,000 of the 157,100 increase predicted for all of F~airfield
County, which I believe is much larger in area than Bergen County.

5. They propose an increase in density for Bergen County and that region to
4929 per sq. mile overall, to be exceeded in Mahwah 4 or 5 times over.
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These are some of the more obvious figures revealed. Without doubt, a Jersey
statistician, with Jersey State figures available, should be able to extend these
conclusions. In any case, GARDEN CITIES INVARIABLY GRAVITATES TO
THE AREAS OFF WILDEST EXAGGERATION BY RPA. The promised opening
of a new plan is enough to cause RPA's ally, the Davidoff-Gold complex, scurry-
ing in search of a disgruntled developer, the greedier and more disreputable
the better.

MAY 22, 1974.

ADDENDA TO STATISTICS Or RPA-BAsED ON PORT Or NEW YoRK AUTHORITY

Salient points:
1. IDemand for jobs in the 22 County Region of the Metropolitan Area between

now and 1990 will outrun the supply, although the supply of jobs will increase.
2. Population Increase, 1970 to 1990, Is placed at 12.6% over the 1970 census,

to reach a total of 20.2 million over the census figure of 18 million.
(RPA originally projected a gain hugely in excess, reaching to 30.2 million by

yr. 2000, for the same counties, plus Litchfield and New Haven Counties, Con-
necticut, whikh were small factors in the total.)

8. Because of smaller families expected, demand for alirtments, plus other
type, housing will reach 19%, with a somewhat greater bias toward apartments,
owing to small families.

4. The rate of population increase, because of lower birth rates, Is now
BELOW ZERO INCREASE IN THE TWENTY-TWO COUNTIES.

5. The 12.0% projected Increase in population, 1970-1990, compares with
28.5% in the 1950-1970 period,

6. While continuing, the movement toward the subut,4s will decline.

Analysis of these figures indicates two things:
A. The existing zoning regulations In practically all communities do not

deter growth, by the hitherto natural means, AT THE RATES INDICATED
BY THE POPULATION INCREASES.

It would be hard to find communities In the Metropolitan Region that fail
to grow by rates much greater than prescribed as a necessity by these figures.

B. Such growth, and local planning, does not require the Intervention
of Ford, or its satellites-

Or, the confessedly insincere suits, deliberately tailored to be radical
and unacceptable in their demands, as described in the book, co-pub-
lished by SAI, entitled, "The Suburban Frontier."

(News note: Yesterday, the Board of Selectmen of New Fairfield felt itself
compelled to Issue public warning to boatmen to use caution In approaching THE
UNLAWFUL DAM OVER LAKE CANDLEWOOD BUILT BY GARDEN
CITIES-SAI IN A JOINT VENTURE-and to write urgently to the safety divi-
sion of the State Boating Commission and the Lake Authority of the hazard.
Following that, a near accident on the shoal was witnessed and reported to
Candlewood Lake Defense Associates.

Quotations from "The Suburban Frontier", co-published by Suburban Action
Institute and (inoperative) Board of Missions of United Presbyterian Church,
USA.

Page 25-"another issue at the very heart of the institute will need resolution
in the near future. Two models seem to be competing against each other, One
was identified by one of the Institute's co-directors as "stealing from a bank."
Under this image, sophisticated thieves set the sights on a particular bank, study
its alarm systems, the type of safe, its possible vulnerabilities, and then move
in with the the sophisticated tools and knowledge of safe-cracking techniques and
alarm-breaking mechanisms. More specifically, the activist model under this
image is composed of a group of experts who move into a community, study the
functioning systems well, and then with their expertise in city-planning, con-
frontation politics and law manipulate and maneuver those systems so well that
the operating system is forced to produce the desired effects. The power-levers
under this model include such tools aq law, utilization of the press, and federal
intervention, to all of which are used to pry open the cache of valuables.

The second model relies more upon educating suburban residents to the need
for economically and racially-integrated communities and then moves to organize
them to press for structural changes In their own communities to that end.
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(Some lines omitted here.) Conclusion of paragraph Is: Unlike the first model,
which must expect a certain amount of community retaliation, this second model
functions on the basis of trust and cooperation."

(Our note: the frank invocation of politics by SAI would seem to be in viola-
tion of laws regarding tax exempt bodies.)

Page 39--"Confrontation" Is primarily a strategy headed up by outsiders who
have little to lose in their confrontation venture.

Page 39-"A second point which the history of confrontation would seen to
indicate is that confrontation is primarily for the purpose of raising the issue.
As such, confrontation: (1) should be radical in its demands, and (2) other
mpre moderate groups working under different strategies must pick up the
pieces and work 'with' the confronted institution to implement the programs
which are a response to the confrontation."

Page 39-Confrontation efforts by radical organizations often are accused
of not being politically realistic in their demands. i'lch an accusation in itself
is politically naive. If confrontation demands and tactics were politically real-
istic-which means more moderate-they would not be listened to, nor would
they be out on the frontiers of social movement,

, , a a a

Page 40--a lengthy paragraph describes Suburban Action Institute as having
"A particular confrontation approach appears to warrant more-attention by social
activists than has heretofore been the case. The Suburban Action Institute
provides a concrete example of the approach * * *"

Other parts of the booklet state trained organizers, to come in as outsiders are
needed-untrained people not satisfactory.

Other important sources--US Census--Bulletin 90 (private) RPA; 2nd Re-
gional Plan of 1968.

PEPPER, HAMILTON & SCHMETZ,
Washington, D.T., July 25, 1974.

Subject: Written comments on sections 4940 and 4942 of the Internal Revenue
Code of 1954.

Attention: Michael Stern, Staff Director, Senate Finance Committee, 2227
Dirksen Senate Office Building, Washington, D.C. 20510.

VANVN HARTKE, Subcommittee Chairman,
Stn ate Finame Subcommittee on Foundations,
Dirken Senate Office Building,
Washington, D.C.

DEAt SENATOR HARTKE: On behalf of the Ad Hoe Committee on Family Found-
ntions (comprised of The Hormel Foundation, The Kellogg Foundation, The
Kresge Foundation, Lilly Endowment, Inc., The Maclellan Foundation, The
Pew Memorial Trust and The Woodruff Foundation) we thank you for the
opportunity to discuss the inequities associated with the minimum investment
return as adopted in Section 4942. In particular, we could like to point out that:
one, Section 4942 will require divestituture of stock which is not required to be
divested under Section 4943: and two, the fair market value of stocks does
not reflect the dividend paying capacity of a corporation, and therefore, the
minimum investment return is irrational since it is expressed as a percentage
of the fair market value of the assets held by a private foundation.

The foregoing problems were presented In detail when the Ad Hoe Committee
testified before the Committee on Ways and Means on April 10, 1978. A copy



311

of that testimony and written statement, along with a study by Dr. Norman
Ture, is hereby submitted to yotur Subcommittee for the record.'

At that hearing, the Group endorsed the Congressional action taken In 1969
to eliminate certain abuses previously associated with private foundations but
asserted that some of the measures adopted were unduly restrictive. In par.
ticular, unless Section 4942 is amended, immediately, the country's existing pat-
tern of charitable grants will be altered to the detriment of the nation. Section
4942 was designed to prevent minimization of current increases by investment In
growth stocks--it threatens to operate to produce foundation liquidation.

No specific recommendation for the form of amendment to Section 4942 was
presented on April 7, 1973, since it was believed more important, first, to estab-
lish the fact that Section 4942 currently is a slow acting death sentence for
private foundations and, second, the elimination of foundations has the potential
for altering the country's future by eliminating an important portion of its funds
available for the private charitable sector. Based upon the reaction of many
who heard or have read the testimony, the Group believes it sustained its case.

Subsequent to the presentation before the Committee on Ways and Means, the
Committee on Senate Finance determined that Section 4942 should not overrule
the divestiture transition rule for the Herndon Foundation in Section 101(1) ,4)
of the Tax Reform Act of 1969. The Senate adopted the Committee's action in
H.R. 6642. Similar relief should be provided for all private foundations to the
extent that they too are not required to divest stock under Section 4943.

In regard to general legislation concerning Section 4942, the Committee on
Ways and Means previously attempted to alleviate the problems in Section 4942
when it unanimously reported out H.R. 11197 in 1971. Unfortunately, the 92nd
Congress was not able to consider H.R. 11197. That bill would have reduced the
income equivalent from six to five percent and provided certain transition rules
to allow foundations the opportunity to adjust to Section 4942 (a minimum dis-
tribution of three and one-half percent for 1972 and 1978, four percent for 1974
and 1975, four and one-half percent for 1976 and 1977 and a five percent ceiling
thereafter). Its substantive provisions were the result of coordination with the
Treasury. Hopefully, either the Committee on Ways and Means or the Commit-
tee on Senate Finance will consider favorably legislation similar to H.R. 11197.

In connection with the overall reduction of the minimum investment return, it
should be pointed out that such a reduction would be consistent with the analysis
of the Peterson Report to the Committee on Senate Finance. That report recom.
mends a 6 percent to 8 percent figure after examining totai rate of return cf
mutual funds and taking into account a rate of inflation of from 1.6 percent to
2 percent. In the words of the Report.

"Thus, If the objective were that one should permit a reasonable investor to
earn enough to maintain the purchasing power of his assets--then one could
require an annual payout to charity of from 6% to 8%." (Report, page 84)

The language in Section 4948(e) (8) permits a variation in the rate fixed In
the statute. It only mentions "... the relationship which the money rates and
Investment yields for the calendar year 1969.. ." means to current rates and
yields. No reference is made to corpus growth or to inflation although these fac-
tors figured in the Peterson analysis.

Based upon Standard & Poor's 500 stock average for the years 1970 through
1972, there has been virtually no net annual return taking Into account rates,
current yield and inflation. If the years from 1959 through 1978 are taken into
account, a net annual rate average of about 4.5 percent is shown. See attached
table prepared by The Glenmede Trust Co.

The Index at the end of 1978 only begins to suggest the problem private founda-
tions are going to have in the future if there is no change In the statute. The
current yield figure for 1969 was 84.8 percent on Standard & Poor's and the
present current yield Is 4.8 percent, Intermediate governments are at 8.09 per-
cent; short term at 8.44 percent. Thus, the Treasury could ultimately decide upon
an index of 8 percent or more In the future which would require a significant
corpus Invasion even though the corpus has shrunk In dollar value during the
year while its purchasing power suffered a 10 percent debasement by inflation.
This clearly would be an unintended result by Congress in adopting a minimum
investment return which was not to act as a divestiture provision.

I House Ways and Means Conmlttee hearings entitled "General Tax Reforms," pp. 5859.
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In summary, it should be clear that the statute has an incomplete standard
for determining whether a foundation is distributing an adequate amount and
sets forth an excessive percentage based upon experience from 1969 to date. Thus,
if the Peterson Report were being currently prepared, It might well call for a 4

percent figure. Moreover, to the extent the money market rates are Increased to

match Inflation, the present statute may require a most unfortunate invasion of

corpus even in years In which the purchasing power of the corpus has shrunk-
certainly after applying an inflation factor.

Respectfully yours, H. IAwHRoz FOX.

Enclosures.

Percent Percent
Standard

& Poor Standard Total Annual
500 ur- Annual & Poor yearend Annual loss Net

en0d cb. growth 500 cur. Annual hlding to inflation due to annual

Year Ing price rate rent yield return beginning rate inflation return
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196 .............. .33 213 3-. -8.43 1 15 1:14 1.55 -2.0

1962.................. 7 0 .89 3.04 21.9 121.1 1.28 1.56 20.37

196 .................. 4.74 12. 2.95 10.9 1 0. 3.56 1.81 14.10
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1968 ................... S.06 -11.36 343 -7.93 92.07 4.8 4.49 -12:4Z

1970 .................. 92.15 .09 3.41 3.50 103.50 5.46 5.65 -2.15

1971 ................. 102.09 10.77 3.01 13.78 13.7 4.1 .36 8.42

1972 ................. 118.05 15.0 2. 67 1830 118.30 3.15 3.73 14.57
1973 .................. 97.55 -17. 37 3.46 -13.91 86.09 5.40 4.65 -18.56
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Average .......................................................................
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MoLEAN, VA., May 24, 1974.
Mr. MICHAEL STERN,

ComittcO on Pinance,
Washington, D.C.

DEAB M. STEs: I am a trustee of several small, tax-exempt organizations:

the Phelps-Stokes Fund of New York, the African Student Aid Fund of New

York, the Institute of Intercultural Studies of New York, and the Institute for

Psychiatry and Foreign Affairs of Washington, D.C. In my capacity as director

of seminars at the Smithsonian Institution, I enjoy an unusual vantage point

from which to observe the interplay of resources provided through direct federal

appropriations and public money managed by corporations and foundations in

their philanthropi roles. My comments below, however, do not reflect any

"policy position" of the Smithsonian as that unique "private-public mechanism,"

but paraphrase what I wrote In 1067 as a private citizen in response to a

Wam4ington Poet article (Jan. 23, 1967) by Henry Fairlie, the British journalist,

who claimed: "... the way in which the great foundations operate In the U.S. is

near to a public scandal. They are bodies wielding irresponsible power, subject

to no public control, whose power Is large, is Increasing, and ought to be

diminished."
My reply, in a draft of an unpublished article, seems pertinent to some of'

the points raised by Senator Hartke In his February 8 speech printed in the

April 11, 1974 CongreBOtal Record:
"The proposition I would like to have considered Is that the private nature of

foundations Is something of a myth, so that if 'public' Is better than 'private'

from a ,British point of view, Fairlie might understand that the whole ensemble

of foundations, big and small, functions as an American version of a Ministry

of Education, Science, and Culture In 'normal' countries. The various founda-

tions might then be Interpreted as serving as semi-autonomous bureaus of a.
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bigger 'ministry.' All his rests on the assumption that tax laws, publicly ad-
ministered and enforced, make foundations possible.

"A corollary to this point is that to make them conform to our old-fashioned
notion of civics, we need to work out a symbiotic relationship between phil-
anthropoids and those who petition for money. That Is, we idealize now the
notion that public servants have obligations to respond-directly and indirectly-
to the suggestions made by taxpayer citizens. Citizens are encouraged to make
their views known to elected officials--and appointed ones. Though such civics is
imperfectly practiced, the ideal remains. Such an ideal relationship ought to exist
between those who hand out money and those who have good ideas about how it
should be spent, i.e., those who appeal for tax-exempt funds. The foundation
officer need not agree with the suggestions, and can decline the opportunity.
But some adult education is needed to make the present stewards of 'public'
funds--money foundations can spend because the government lets them-more
solicitious of help from people who ought -to be perceived as 'idea men,' rather
than those begging for alms from the rich. The act of petitioning for such funds
in the public interest is an exercise of the obligations of citizenship. The pre.
ferred attitude is illustrated by an apochryphal comment attributed to Prof.
Kenneth Boulding, the economist, In an exchange with a Ford Foundation officer
about a pending grant to support the professor's research: 'If you don't watch
out, I might wind up not asking you for a grant at all !'"Greater public control over foundation resources should come from this direc-
tion of citizen participation than from formal government supervision which
already has intimidated many foundations to the extent that they are increas-
ingly less effective as creative and innovative sources of initiative. Moreover,
those wlo ask for money should come to realize that they are doing a favor to
the foundation officers, and that it is their civic duty to press continually sugges-
tions upon the foundations regardless of whether something is 'in program' or
'out of program' at a given time.

"It is wrong to think that foundations' unique purpose is to distribute money.
Along with the transmission of cash for the public good, foundations provide
many other services in a kind of secular ministry: listening to citizens' problems,
providing referrals, serving as a web or network of clearinghouses through which
money, ideas, and human talent can find the right combinations leading to action.
Complex, industrial civilizations need such combinations of linkages between
the parts to make society function. Even the most monolithic state structures
such as the U.S.S.R. have to depend on informal communications and some-
entrepreneurial initiative of smaller units to function. Not all 'interlocking direc-
torships' are pernicious or elitist. For example, the tax laws which allow the
Rockefeller Foundation (among others) to operate provide the legal, if not the
fiscal, basis for a number of civic actions by its officers. I refer to the frequent
use the National Academy of Sciences has made of Rockefeller scientists on its
various braintrusts dealing, say, with problems of developing countries and
health and agriculture In our own society."

Sincerely yours,
WILTON S. DILLON.

BRADLEY, ARANT, Ro- & WnrrE,
Birmingham, Ala., May 7, 1974.

Re: Hearings on IRS Administration of Private Foundation Rules.
SUBCOMMITTEE ON FOUNDATIONS fINANCE CoMMrT'rE
U.S. Senate, Washington, D.O.

DEA Sta: In connection with the hearings on the administration of tax laws
pertaining to private foundations by the Internal Revenue Service, this firm
wishes to point out the most significant administrative problem encountered by
our foundation clients. The basic problem is that the amount of the tax imposed
under Chapter 42 of the Code is generally so modest that the foundation against
which a deficiency is asserted cannot hire counsel to defend against the deficiency
without spending more than the amount of the tax. Consequently, even if the tax
is not due, the foundation ts placed in the position of paying the tax or paying
as much or more to a lawyer to contest the tax. Two effects have ensued from
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these circumstances. First, the foundations have generally been inclined to simply
pay the tax as a kind of extortion payment. Second, the IRS personnel adminis-
tering the foundation rules appear to have taken a very narrow and restrictive
approach to the provisions because the foundations are unable to contest their
actions.

To illustrate, we requested during the latter part of 1973 permission on behalf
of the E. T. Comer trust to set aside income earned in 1972 pursuant to the pro-
vlsio',g of Section 4942(g) (2). The reason given for the proposed set-aside was
that iO, foundation had originally had three charitable beneficiaries, a county
road, a public cemetery, and a general category described as the education of poor
children In a certain county. It was inappropriate to spend the income from 1972
on the road because the road had become a state highway; likewise, it was in-
appropriate to spend the money on the cemetery because adequate funds had
already been provided for its maintenance. However, the foundation had not re-
ceived its permission under Section 4945(g) to make education grants until the
latter part of 1973 and, therefore, did not have time to spend the 1972 income
pursuant to the scholarship program.

In response to the request for set-aside, the IRS ruled that the set-aside was
not appropriate because the facts did not show that a "specific project" was In-
volved or that the project was one which could better be accomplished by a set-
aside than by an immediate payment of the funds, In spite of the fact that the
amount of the tax under Section 4942 would only amount to $800, we nevertheless
proceeded to protest the denial of the set-aside. However, the exempt organiza-
tions branch in Atlanta was wholly unmoved by our-contention that the set-aside
provision certainly must have been intended to apply in the circumstances simply
because it was not possible to distribute tJhe income within the time required by
Section 4942. The national office has now requested a brief from the foundation
in support of Its protest of the decision of the Atlanta office. The difficulty faced
by the foundation is that a further brief will cause the foundation to expend a
substantial part of the amount of tax involved.

Although it may be that no solution to the problem exists, it would be appro-
priate for the subcommittee to consider the circumstances.

Sincerely yours,
JAMES WILLIAM LEWIS.

THE ZELz ERACH FAMILY FUND,
San Franoisoo, Calif., June 10, 1974.

Senator RUSSELL. B. LONG,

U.S. Senate,
Washington, D.C.

DAR SEXATOR LONG: The enclosed copy of the 1978 Annual Report of The
Zellerbach Family Fund may be of interest as demonstrating the work of one
medium sized private foundation.

The report is brief and presented in a modest fashion because our primary
purpose is to use funds for needed programs.

We recognize that primary funding for essential services in society must come
from broadly based community and f deall sources. Foundations such as ours
can, however, initiate and sustain programs that are innovative and experimental,
and provide experience that can be used by others.

I would be pleased to respond to any questions that you have about the opera-
tion and policies of the Fund.

Cordially and sincerely,
HAROLD L. ZELLERRACH,

President.
Enclosure.

ANNUAL REPORT--FOR THE YnA ENDED DiCnMBES 31, 1973

O.lCIS-1978

Harold L. Zellerbach ------------------------------------ President
William J. Zellerbach ---------------------------------------- Vice President
Louis Saron, II ----------------- ---------- ----------- Treasurer
Rosemarie Zilka ------------------- ------------- ------ Secretary
Edward Nathan ---------------------------------- Executive Director
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Philip S. Boone LouIs Saroni, II
R. Stanley Dollar, Jr. Harold L. Zellerbach
Philip S. Ehrieh, Sr. William J. Zellerbach

The Zellerbach Family Fund along with other modest sized foundations for-
inerly used Its funds primarily to launch new, useful community organizations.
In the 1960s it was possible to start day care centers, outreach neighborhood
service programs, specialty counseling services and small performing art groups
with confidence that these programs would then receive continuing support from
traditional government or community funding agencies after the seed money
phase had run its course. Unfortunately, the seed money concept grew but the
sources of steady nourishment did not keep pace in the seventies.

Tight money, the rediscovery of basic unmet human needs, and government
spending ceilings have forced a reshaping of granting policy in the direction of
sustaining and contributing to new developments in established organizations.

In 1973 the Board of The Zellerbach Family Fund supported many innovative
demonstration projects but did not establish new organizations. Funds were used
to permit talented staff of existing institutions to develop and demonstrate new
programs in education, mental health and in the performing arts.

The following examples include some projects supported by the Fund in 1973:

Project and organtattion

Children of Divorce, Marln Community Mental Health Service.
New Family Project, San Francisco Unified School District.
Children's Trauma Center, Children's hospital of the East Bay.
Neighborhood Arts Program, S-An Francisco City and County Art Commission.
Institute on Human Sexualit.,, University of California School of Medicine.

These demonstration projects have value beyond San Francisco because they
develop theory and pr'vide technical Information on specific ways to deal with
problems that face all communities.

The Zellerbach Family Iund has also maintained Its support of cultural ac-
tivities In San Francisco. Grants have given encouragement and recognition to
dance and Instrumental groups who help to create a rewarding community
environment. New talent Is offered an opportunity for expression. Experimental
theater and dance is supported by grants to:

Western Opera, Spring Opera, Xoregos Dance Co., Stanze Peterson Dance
Co., Performing Arts Workshop.

In 1973 in response to an extraordinary crisis in the public funding of urgently
needed services The Zellerbach Family Fund along with three other foundations
established an emergency fund in cooperation with the United Bay Area Crusade.
These funds have been used to help child care, rehabilitation services, after hours
care, and programs directed toward the developmentally disabled. Without this
emergency funding these programs would have been shut down or dramatically
curtailed. The joint funding that The Zellerbach Family Fund helped make
available permitted services to continue uninterrupted, and made possible con-
sultation and joint planning efforts of long-term benefit to the community.

The following list indicates grants made by The Zellerbach Family Fund
during 1973, as grouped in these categories; Art and Performing Arts; Building
Funds; Education; Federated Funds, Health and Community Welfare.Each recipient of funds prepared a grant request and provided fiscal and
progress information required by the Fund.

The "Instructions For Submitting Applications" and "Conditions Governing
Grant Acceptance" have been included as the last pages of this report

Responsible grantmaking in the interest of the community has required many
hours of study on the part of the Board. We believe that this annual report
reflects our attempt to meet a high standard of responsive and responsible
foundation management.

35-686-74- 21
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ATs Ao) PuhrousiMoi ARTS

Organicatfon a*d program desorip~ton
African Peoples Theatre-Workshops and repertory theater offering original

productions concerned with Black culture and the experience of the E'nck
community.

American Conservatory Theatre-Drama training, student matinees and general
operating expense of repertory theatre.

American Institute for Cultural Development-Introduction of cultural resources
into school curriculum. Enables low Income families to attend major cultural
events through ticket purchase and transportation.

Berkeley Promenade Orchestra-Classical music in museum setting that provides
multiple aesthetic experiences at modest prices to an expanded listening
audience.

Berkeley Repertory Theatre--Emergency grant to meet operating expenses of
resident professional theatre company in Berkeley.

California Palace of the Legion of Honor-To catalog and preserve the prints and
drawings of the Achenbach Collection of Graphic Arts.

Chinese Cultural Foundation-Emergency grant toward finishing construction.
An attempt to improve understanding, and link East and West through
cultural exchange.

City and County of San Francisco Neighborhood Arts Program-Expansion and
development of workshops, festivals and performances in neighborhoods
throughout San Francisco.

Performing Arts Building-Development and study costs for proposed Perform.
ing Arts Building,

East Bay Music Center-To promote quality music learning opportunities for
East Bay residents.

Heirs In.-To enable young Bay Area Poets and authors to publish creative
works.

Mother Goose-Music, threatre, craft and dance programs for institutionalized
youth and adults.

Performing Arts Workshop-To support creative dance program and teaching
effort in dance and theater production with adolescents and adults.

San Francisco Art Institute-Operating expenses for fine arts school with em-
phasis on. drawing, sculpture, ceramics, printmaking, photography and filn.

San Francisco Ballet Association-Toward maintenance of the San Francisco
Ballet Company.

San Francisco Conservatory of Music-Initiating three-year grant for staff
stabilization and faculty development.

San Francisco Dancers Forum-San Francisco Dancers Forum High School
Dance Project-a performing company, selected from dancers from scholar-
ship program for limited income youth, appearing in schools and community.

San Francisco Symphony Association-General maintenance support of Symphony
Orchestra.

Spring Opera of San Francisco-Toward production costs of opera season.
Stanze Peterson Dance Theatre-To support fully integrated contemporary danvce

company known for excellent repertoire.
Talent Bank Foundation-Reserve funds for development of opera presentation

and opera workshops within public schools.
Western Opera Theatre-To permit continued opera performances in Bay Area

Schools and the development of talented young artists.
Xoregos Dance Company-To support outstanding contemporary dance company

with varied program and creative choreography.
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THE ZELLERBACH FAMILY FUND

ARTS AND PERFORMING ARTS GRANTS
Lorthe year ended December 31,1973

Commitments Commitments
Unpaid Authorized Paid Unpaid

12/31/72 1973 1973 12/31/73

African Peoples Theatre $ $ 2s000 $ 2,000 $
American Conservatory
. Theatre 5,000 5,000
American Institute for
Cultural Development &,000 5,000

Berkeley Promenade Orchestra 3,000 3,000
Berkeley Repertory Theatre 1.000 1,000
California Palace of the

Legion of Honor 13,340 13,340
Chinese Culture Foundation 1,000 1,000
C & C of San Francisco -

Performing Arts Building 3,750 3,750
East Bay Music Center 2,500 2,500
Festival of Dance 500 500
Heirs Inc. 1,000 1,000,
Mother Goose 5,000 5,000
National Endowment for the
Arts (NAP) 30,000 30,000

Performing Arts Workshop 5,000 5,000
8. F. Art Institute 5,000 5,000
S. F. Ballet Association 75,000 50,000 25,000
S. F. Conservatory of Music 10,000 5,000 5,000
S. F. Dancers Forum 1,985 1,985
S. F. symphony Association 5,000 5,000 5,000 5,000
Spring Opera of San Francisco 6.,000 4,000 2,000
Stanze Peterson Dance Theatre 2,000 2,000
Talent Bank Foundation 3,000 3,000'
Western Opera Theatre 5,000 5,000
Xoregos Dance Company - 7,000 2,000 5,000

Total - As & Performino Arts$ 35.840 $167,235. $5l.575. $50,500

FEDERATED FUNDS

Organization and program docription
Jewish Welfare Federation of San Francisco, Marn County and the Peninsula-

Local program services and overseas support of philanthropic activities.
Foundationt-UBAC Emergency Fund-To meet emergency financing needs of

UBAC agencies whose programs are endangered through sudden govern-
mental policy changes.

Agencies supported include: Chinese Newcomers Service, Travelers Aid,
Aid to Retarded Children, Watoto Weusi School, S. F. Community Rehabili-
tation Workshop.

United Bay Area Crusade-To support a variety of social services and specialized
programs In the San Francisco Bay Area.
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&kanson School
Pacific Medical Center
Paramount Theatre of
the Arts

St. Luke's Hospital
S. F. Museum of Art
S.F. University High

School
University of
Pennsylvania

University of Southern
California

Total Buildina Funds

Unpaid
12/31/72

Authorized
1973

Paid
1973

Unpaid
12/31/73

$ 2,00 $ 2,000.$
5,000 5,000

2,500 2,500
5,000 5,000

15,000 5,000 10,000

$,000 5,000

120,000 30,000 90,000

,25,000 25,000

$170,000 $ 9.500 $ 72.000 $107.500

EDUCATION

Organization and program description

Alvarado School Art Worksiop-Continued support of art projects in public
schools under direction of Ruth Asawa.

Bay Area Engineering Society's Committee for Manpower Training-To provide
opportunities for minority workers to develop skills and to gain knowledge to
establish careers in engineering,

Community Council for Mutual Education-To Improve education and learning
for students through improved understanding of concerns of teachers; to
improve communication between teachers; between parents and teachers and
teachers and students.

Council on Foundations-Educational, informational and organizational mate-
rials to promote efficient and useful foundation administration.

Encounter Theater-Resolution of conflict in school and between parents and
children through drama, role playing difficult living situations, and through
hunor.

Foundation Center-To make foundation grant information available in libraries
throughout the United States.

Golden Gate University-To support management in the Arts Curriculum.
La Raza En Accion Local-Program dealing with economic and social problems

of Spanish speaking community.
Multi-Culture Institute-Specialized school program that preserves cultural and

ethnic identity while developing appreciation for unique contribution of
various peoples. -

Pacific University-Scholarship program for students in financial need.
Public Advocates-Law student intern program in non-profit community law firn).
San Francisco African American Historical Society-To preserve culture, to de-

velop programs and to support musenn under sponsorship Black Community.
San Francisco Foundation-To publish Bay Area Foundation Directory.
San Francisco Unified School District New Fanmily Project-Outreach service

program to children and l)arents new to San Francisco.
Strybing Arboretum Society-In support of expanded educational program for

elementary school students.
University of California, Berkeley-Bancroft Library-To conduct oral inter-

view series "Arts in the Community".
University of California School of Law-Operating expense of Ecology Law

Quarterly under management of law students.
University of California School of Medicine-San Francisco-To support clini-

cal and educational program of Institute on Human Sexuality.
University of California-Santa Cruz-Toward equipment for marine research

vessel.
Women's History Research Center-Support of librarian to classify and cata-

logue unique collection of books, pamphlets and clippings about women and" their concerns and contributions.
Yosemite Institute-To develop a curriculum and plan for Yosemite National

Park to be used as an environmental teaching center.
YWCA-Berkeley Black Women's Unit-Leadership development and community

action program for Black women on campus.
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TMl ZMUM H FAMILY FUND

EDUCAlON GRANTS
fa the year endea December 31,1973

Commtments
Unpaid

12/31/72

Commitments
Authorized

1973

Alvarado School Art Workshop $
ay Area Engineering Society's
Cmte. for Manpower Training

Community Council for
Mutual Education

Council on Foundations
Encounter Theater
Foundation Center
Golden Gate University
La Rasa En Aclon Local
Multi-Culture Institute
Pacific University
Public Advocates
San Francisco African American
Historical Society

San Francisco Foundation
San Franc isco Unified
School District

Strybing Arboretum Society
University of California -

Bancroft Library
Ecology Law Quarterly
San Francisco-School of

Medicine
Santa Cruz

Women's History Research
Center

Yosemite Institute
YWCA - Black Women's Unit

tlEducation-

10,000
3,000

3,750

$ 5,000

5,000

7,500

7.500
4,500
1,000
7,500

10,000
10,000
10,000

5,000
750

27,000
7,125

14489
2.500

46,000

S00

5,000

S,000 5,000
7,500

$ 5,000

5,000

2,000
10,500

1,500
1,000
7,500

10,000

10,000

2,500
1,250

6,750
7,125

8,000
5,000

10,000
7,500
S MOO

$

7,500
8,000

3,000

3,750

10,000

2,500

20,250

14,489
2,500

8,000

27,S $14993.3 61 $ 84,989

BUILDING FUNDS

Art

Paramount Theater of Artm, Oakland-Building purchase and remodeling.
San Francisco Museum of Art-Expansion and remodeling.
University of Pennsylvania-Towards Performing Arts complex.

Education

Branson School-Library complex.
San Francisco Untversity High-School building.

Health

Pacific Medical Center-Hospital improvement.
St. Lukes Hospital-Hospital improvement.
University of Southern California-Student Health Center.

Paid
1973

Unpaid
12/31/73

S. 000
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Unpaid Authorized Paid Unpaid
2 31/72 1973 1973 . I/31/73

Jewish Welfare $ 25,000 $ 30,000 $ 35,000 $ 20,000
Federation

United Bay Area Crusade
Foundations Emergency

Fund 75,000 37,500 37,500
Regular 20.000 20.000 20,000 20.000

Total Federated Funds $ 45.000 $125.000 $ 92.500 $ 77,500

HEALTH AND COMMUNITY WELFARE

Organ zatlon and program description
Advocates for Women-Support women's economic development center to secure

industry contracts and to offer apprenticeship positions, training and coun-
seling for women In the job market.

American Hospital of Istanbul, New York-Toward support of a program of
nurses' training and general hospital operation.

Berkeley Runaway Center-Youth Alternatives Program-Crisis Intervention
and coordinated care effort on behalf of troubled and transient youth.

Center for Independent Living-Program support to enable handicapped youth
to live independently and to encourage city planners to consider the needs of
the handicapped.

Children's Hospital Medical Center of the East Bay-Children's Trauma Cen-
ter-Comprehensive community coordination and direct service program to
prevent child abuse, to offer protection to children and counsel to parents
who are concerned about harm to their children.

Chinatown Northbeach Youth Services and Coordinating Center-Local match
to secure federal funds to prevent delinquency among youth in Chinatown.
To enable community resources to help youth in own neighborhood In pref-
erence to institutionalization.

Community Streetwork Center-Community outreach program for youth con.
sidered susceptible to delinquent behavior.

Contra Costa County-Y.W.C.A.-Transportation project for poverty clients In
need of community services.

County of San Mateo-Community Youth Responsibility Program-Community
involvement program to prevent Juvenile crime and to offer rehabilitation
alternatives in preference to Incarceration.

Earl l'altenghi Youth Center-Community center and vocational counseling
effort directed toward minority youth.

Friends of the San Francisco Deputies and Inmates-Start-up costs for organiza.
tion to improve conditions and services In San Francisco county jail.

Marin Community Mental Health Service-Children of Divorce Project--To
initiate a counselling service and research study directed toward children of

.parents in the process of divorce.
Marin Open House-Wilderness Project-Drug treatment prograi Incorporating

"Outward Bound" principles intended to promote self-reliance, trust and
personality growth.

Mission Childcare Consortium-Local match for federally funded day care and
treatment center for abused children and their parents. To evaluate the
effectiveness of a variety of treatment methods.

Mount Zion Hospital and Medical Center-Harold Brunn Institute-To support
research relating to personality typo and stress management to coronary
disease.
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lount Zion Hospital and Medical Oenter-Family and Child Crisis Project-An
outreach preventive and corrective mental health service.

National Association of Social Workers, Golden Gate Chapter-To Improve dem-
onstration project concerned with institutional racism and social welfare
agencies. Study and consultation effort to improve access and quality of
service to consumer groups.

Potrero Hill Youth Legal Center-Alternative rehabilitation program for youth
involved with probation department.

Resource One-Community-computer project for social needs.
San Francisco Citizens League-To support summer activities determined useful

by participating youth groups.
San Francisco Lawyer's Committee for Urban Affairs-To enable the legal pro-

fession to use their skill and to direct their competence to solve the legal
problems of San Francisco's poor and minority communities.

University of California, San Francisco School of Medicine, Alcoholism Project-
To determine constitutional reaction to alcohol and to develop treatment
program to prevent destructive response.

Volunteer Bureau-San Francisco-To develop and evaluate planned volunteer
service opportunities for population likely to need hospitalization for emo-
tional problems and to provide opportunity for residents recently returned
from state hospitals.

Westside Community Mental Health Center-Audrey L. Smith Developmental
Center, Inc.-Start-up costs and essential equipment for innovative develop-
mental center serving minority community.

Westside Community Mental Health Center-City College of San Francisco-
Development and maintenance support of a health and counselling service
at City College of San Francisco.

Westside Community Mental-Health Center-Progress Foundation-To bring
residential facility to building code standard in order to accommodate
persons who formerly would be sent to a state hospital or less desirable
setting.

Youth for Service-Operating funds for skill training, job development, street
work and remedial education program for youth with limited opportunities.
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TH9 ZELLERBACH FAMILY FUND

HEALTH AND COMMUNITY WELFARE GRANTS
for the year ended December 31, 1973

Commitments
Unpaid

Advocates for Women $
American Hospital of

Istanbul
Berkeley Runaway Center
Youth Alternatives Program

Center for Independent Living
Children Hospital Medical
Center of the Cast Bay

Chinatown Northbeach Youth Svc.
Community Streetwork Center
Contra Costa County - YWCA
County of San Mateo

Community Youth Responsibility
Earl Paltenghi Youth Center
Friends of San Francisco

Deputies and In nates
County of Marn -

Children of Divorce
Main Open House
Mission Childcare Consortium
Mount Zion Hospital -
- Harold Brunn Institute
Family & Child Crisis Project

National Association of Social
Workers

Potrero Hill Youth Legal Center
Resource One
San Francisco Citizens League
San Francisco Lawyers Committee
for Urban Affairs

University of California S. F.
Volunteer Bureau
Westside Community Mental

Health Center
Child Advocacy -

City College
Progress Foundation

Youth for Service

Commitments
Authorized

1071

$ 7,500

2,500

12,000
6,000

5,000
4,000

1,890
3,800
8,000

15,000
22,000

2,000

10,000

4,000

2,500
12,000
4,000

12,400
A fA

Paid Unpaid
1973 12/31/73

$ 7,500
2,500

8,500

5,590

6,000
6,000
5,000
5,000

$,000
4,000

2,000

15,696
7,500
8,000

7,500
22,000

2,000
9,250
5,000
4,000

$

6,000

7,399
3,800

7,500

5,000

2,500
6,000 6,000

47O00

7,500

12,400
r .nfn

5,000

8,500
5,690

5,000
5,000

2,000

21,205
7,500

4,250
5,000

7,500
5,000

Tota, ,eal , Community_ $, 76,15 A1~OSQfl $168,936 $ 47,199 ...

THE ZELLERMCH FAMILY FUND

Schedule of grants for the year ended December 31,1973

Arts & Performing Arts
Building Funds
Education
Federated Funds
Health and Community,
Welfare

Unpaid Authorized Paid Unpid
12/31/72 1973 --- Total 1973-- 12/31/73

$ 3S,840 $167,235 $203,07S $152,575 $ 50,500
170,000 9*500 179*500 72.000 107.500

27,250" 163,364 190,614 105,625 84,989

45,000 125,000 - 170,000 92,500 77,500

76,545 139.S90 216,135- 166.936 47,199-_

$354.635 . .04.689 $959.324 .591.636 $367,688

.1 II Ii II1 TI I
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The Zellerbach Family Fund was established In December 1958 under the laws

of the State of California. Between its inception and December 31, 1973, the Fund
has distributed $5,228,594.00 in support of various programs. Principal funds
unencumbered as of December.81, 1978 amount to $14,188,962.47.

INSTRUCTIONS FOU SUBMITrxNo APPLICATIONS
Grant applications are addressed to the Director of the Fund and should in-

clude the following Information:
(1) A half-page summary of the purpose of the proposed project. A more

detailed presentation may accompany the summary.
(2) An Itemized budget with clear indication of the source of income and a

listing of specific support from federations, foundations, community efforts,
and public and governmental sources.

(3) A listing of those persons and foundations to whom the project request
has been directed and a statement of anticipated sources of current and
future income.

(4) A statement Indicating community support and Identifying the proj-
ect's leadership. This statement should also present evidence of the compe-
tence and the preparation of the leadership to direct the proposed project.

(5) Evidence that the applying organization i a tax exempt non-profit
organization, contributions to which are deductible.

(6) If the project has been In existence for six months or longer, include
an evaluation of the project, its progress and its problems.

Grants made by The Zellerbach Family Fund are directed primarily to projects
In the San Francisco Bay Area. Direct service projects In arts, education, and
health and welfare that strive to Improve the quality of life for all people In the
urban community receive funding priority.

CONDITIONS GOVERNNG oGRANT AcoumAxnc
If your project is approved for funding by the Board of Directors, you will

le required to meet the following conditions:
(1) Provide a financial statement of your expenditure of the grant funds

at conclusion of your project or for fiscal year in which the funds were
extended.

(2) Submit a progress report for each six months of the project supported
by The Zellerbach Family Fund or provide a final evaluation statement If
the program supported Is for less than six months duration.

(3) Submit a final program evaluation for those projects of more than six
months duration.

NEW FAIRFIELD, CONN.,

Mr. MICHAEL STRFtN, Ma 14, 1974.

Staff Director, Committee of Finance, Suboommittee on Foundation#, Dirkaen
Senate Ofce Hidtny, Washington, D.O.

Dg&a MR. STERA: My name Is Martha A. Halas. I am a resident of New Fair-
field, Connecticut. I wish to present the following information to your Committee.

Please show the Committee Members the first column in the attached editorial
item from the New Milford Times of April 4, 1974. Notice that below the editorial
is a news item from the NEWS TIMES of Danbury, Conn., of March 30, 1974-
"Candlewood Developer, Suburban Action, receives grant."

To you, SAI may be a tax-exempt foundation. Around here, it is a developer,
trying to make money for itself and its partner, Steve Well.

I think that the tax laws should be changed to make it difficult if not impossible
for foundations to make our life here in the countryside unbearable. I will talk
about tile SAT, the Ford Foundation, and the Regional Plan Association.

1. SAI is run by men who are tr. ing to build WATERS EDGE, a 2500 unit
development on Lake Candlewood. Please show your Committee Members the
headlines of March 24, 1974, NEW YORK TIMES, "ACTIVISTS IN SUBURBS
U-NDER FIRE AS LANDLORDS.":

(a) Candlewood Lake is an Intensely developed area right now, with mass
public recreation, traffic problems, overuse, right now. It Is a hydro-electric
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project. Tho 'Sierra Club warned against any added heavy usage. It calls
it a "fragile resource."

(b) At zoning hearings, their own experts testified they could not supply
adequate water, that they had no sewer plans. New decisions of the state,
leaving New Fairfield out of sewer plans, makes the development unable
to have any plan whatever.

(e) In property that they bought, the NY Times article notes there is
neither low-income, nor integrated housing, nor any intent to make it so-
just plain gambling for profit in land speculation with money that comes
from tax-exempt sources.

2. FORD FOUNDATION-In plain English, what does the grant to SAI mean?
They say it is to help combat environmental objects against huge development.
Look at this: The conservation commission of our neighboring town. Sherman,
received $1,950 from the Ford Foundation to PROTECT AND CONSERVE TIlE
LAND FROM WRONG USAGE--then Ford gives $50,000 to HAI to undermine
and Intensely develop the very same land-selected on the Conn. Land Use Map
as an "area of scenic ridge, vacationland, and wetlands.".

The SAI grant is wrong! A public trust is misused. The terms under which
these foundations are formed, abd operate, is wrong, The public's own money
is used to force the public to accept the private ideas of these people.

You should set up a board of license, that would have to hold public hearings,
to re-license every foundation with assets of over one million dollars every live
years, or to order it to liquidate. Money given foundations should be subject
to gift tax and estate tax.

3. REGIONAL PLAN ASSOCIATION OF NEW YORK interferes with legis-
lation. RPA aim is to deprive us of home rule in zoning and planning. In the
name of open space it wants to fill in all the space of the enormous triangle of
the Mid-Hudson Region. (Ford gave it $150,000 for this purpose.)

Please note letter enclosed from Regional Plan Assn. They are not supposed to
be affecting legislation. But why then did it meet with legislators If that was not
clearly its motive.

I ask that they be deprived of their 501 (c)3 status. Please note that this New
York organization, with Ford money, is trying to branch out and interfere and
dictate in many states.

Please note 91,so enclosure of a letter I sent to the Danbury News Times, which
they printed

Your truly,
MARTUA H. CARSELLO IIALAS.

AcTIvISTS IN SUBURBS UNDER FIRE As LANDLORDS

(By Ernest Dickinson)

TARRYTOWN, NY.-Neil Gold hopes to reshape America's traditional hous-
Ing patterns. His dream is to provide an alternative to all-white suburban en-
claves of single-family homes.

On the drawing boards he already has plans for more than 15,000 units of
housing in five mixed-income, racially integrated communities in New York State,
New Jersey and Connecticut. They would cost an estimated half a billion dollars
to build.

The vehicle established to fulfill this vision-Garden Cities Development Cor-
poration-has submited plans for 3,675 townhouses and apartments at Waccabue
Hills. a project that would triple the population of the town of Lewlsboro, N.Y.,
in 10 years. Also on paper are 6,000 housing units at Ramapo Mountain in Mah-
wah, N.J.; 2,570 at Candlewood lAke in New Fairfield, Conn.; 2,200 at Read-
ington Village in Hunterdon County, N.J., 850 at Fairfax County, Va.

These projects have stirred considerable local controversy, and some are in
litigation. But while the debates swirl over Garden Cities' brochures, presenta-
tions and claims for the future, the corporation In the last year has been quietly
picking up existing garden-apartment complexes. And as an owner it has drawn
considerable fire from local officials.

At the development known as Chateau Le Mans on the outskirts of Indian-
apolis, Mayor Morris Settles of the town of Lawrence said that he had to threaten
to shut off water to all 524 units to collect a long-overdue water bill of almost
$10,000.
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At Lancer Courts in Depew, near Buffalo, the Erie County Water Authority is
petitioning in Federal Court to have portions of the rents assigned to cover a
back water bill of about $8,000. At Katrine Apartments, just outside Kingston,
N.Y., Central Hudson Gas and Electric Corporation has threatened to shut off
utilities to collect a bill of about $20,000. There, also, the Ulster County Health
commissioner, Dr. B. J. Dutton,, said that his odlce had received an inordinate
number of tenant complaints since Garden Cities took over.

Jie has been trying since July, he said, to get the company to put in pumps
and remedy other violations in its sewage treatment plant. The company has a
poor record of maintenance, he said, with many promises but no major
improvement.

In Hilton, N.Y., a residential Lake Ontario community west of Rochester,
Robert Elliott, the village administrator, said that. he had been getting numerous
complaints from tenants since Garden Cities bought the 111.unit Hilton Heights
apartments.

"They are leaving the place like flies," he said. "Things go wrong. You can't
get them fixed. Even simple little tiings."

Garden Cities' problems in Hilton involve management, street dedication and
complaints for nonpayment of bills, Mr. Elliott said. "There hasn't been a water
or utility bill paid In almost a year, since they have owned it," he said. He said
that a lien would be placed on the property "if things aren't straightened out."

Garden Cities Development Corporation occupies a suite in an office building
at 150 White Plains Road here in Tarrytown. That suite is also the headquarters
for subsidiaries that Mr. Gold has established-Garden Park Realty Oompany
and Garden Park Management Company. He also foresees setting up an engineer-
Ing company.

Mr. Gold, a man of medium stature who Is in his mid-80's, declined in an initial
interview to discuss for the record any of Garden Cities' properties, or even to
identify them. Later he relented when it developed that there was criticism of
the company's management.

He made two principal points. "Garden Cities is a not-for-profit membership
company in which nobody has put a dime of capital," he said. "We have no in-
vestors. We have no stock. We are all here on rather modest salaries. Therefore,
what Garden Cities has to work with is the money that It gets in.

"There are times--sometimes for months--when we are very cash poor. This
is so for normal companies operating for profit, but for us it is particularly so.
The result is that in those periods we defer payment of bills. But, all the time,
our first concern Is to upgrade the properties. That iS what we have been doing."

Moreover, Mr. Gold said, "it Is not as though we bought projects that were
viable and they went to hell. We bought projects that were going to hell and we
are making them viable." Garden Cities' theory, he said, is to acquire properties
with problems and gradually upgrade them.

A native New Yorker who graduated from Columbia University in 1959 and
took a master's degree in history, Mr. Gold was relaxed, and articulate as he
discussed the social theories that led to his present activities.

Early in his career, he said, he reached the conclusion that racial problems
in the United States could not be solved before an attack was mounted on the
basic problems--the separation of families residentially by race and income.

In 1966, while he' was program director of the National Committee Against
Discrimination in Housing, he met Paul Davidoff, a Yale Law School graduate
who has taught planning and urban affairs at the University of Pennsylvania
and Hunter College. "We realized that we had a lot In common and have been
close ever since," he said.

Two years later the two created the Suburban Action Institute as a New York
State charitable trust to fight exclusionary land use controls. It received founda-
tion grants and is tax exempt.

Garden Cities was organized in 1971 under New Jersey law as a not-for-profit
corporation, and while Mr. Davidoff was its board chairman until last September
and Suburban Action's offices are on the same floor of the same building as
Garden Cities', the two organizations are now totally separate, according to
both Mr. Davidoff and Mr. Gold.

The most critical part of the housing crisis, in Mr. Gold's view, is not its shelter
aspect. It is the emplicement of homen--where they are located-that deter-
mines one's basic outlook on the world, he said.

It is necessary, he maintained, to provide an alternative environment-one
less isolating, less antisocial than the present "monuments to American
affluence"-the one-class, single-family suburb.
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Hence the large, mixed-income planned communities that Garden Cities pro-
poses. Typically they consist of townhouses and garden apartments, with schools,
shopping centers, sewage plants, libraries, recreational facilities and a network
of pedestrian walkways.

In order to bring in lower income families, Mr. Gold said, Garden Cities has
been devising a system of private subsidies for the poor--subsidies completely
Independent of Federal and state grants. In effect, the corporation would be
setting up Its own welfare program.

Discussing the specific complaints raised about the quality of Garden Cities'
present management, Mr. Gold and the corporation's special counsel, Allen
Zerkin, made several observations.

Lake Kiatrine and Hilton, Mr. Gold said, were "suffering when we bought
them." The former he described as a "first-rate rescue job," adding that it would
be "one of the most beautiful garden apartments in the region when we finish
improving it."

It will take time, he said. Contracts have been let but work cannot start until
the ground softens.

About the sewer plant violations at Lake Katrine, Mr. Zerkin contended that
tile problems were the result of sabotage done in a "very sophisticated way,"
allegedly by a former employee. "But the sewer plant is running fine now," he
said. Taking issue with that statement, the health agency reiterated its charge of
improper maintena nce.

At Hilton Heights, according to Mr. Gold, Garden Cities must have Invested
"almost $100,000"' including $40,000 worth of trees, a $20,000 pool and $10,000
worth of play equipment. Mr. Elliott, the Hilton administrator, conceded that
improvements had been made.

A visitor to Hilton Heights last week observed that many new trees had been
planted. But he was Informed by one tenant, Mrs. Beverly Wing, that "quite a
few people are breaking their lease and moving out."

"One of our windows blew out the other day and we couldn't get the kid who's
in charge to replace it," she said. "Finally my husband took a window from the
model apartment."

Another tenant, Mrs. Pamela de Baker, said: "These places are falling apart.
They're not being kept up. We've lived all over the United States and I've never
dealt with a place like this. My husband's company pays our rent and they've
held back payment for two months until some things get taken care of."

She complained of water in the basement, leaking windows and a large crack
In the bathtub.

A third tenant, however, was milder In her comments. "It's a place to live,"
said Mrs. Louis Scuderi. "I'm not wild about it but I don't have that much
against It either."

According to Mr. Gold, Garden Cities bought Hilton Heights at a low price
after being Informed that all bills had been paid. "Apparently we were Informed
Incorrectly because a few months ago we were told that the water bill was still
outstanding," he said.

Agreeing with Mr. Gold, Mr. Zerkin Insisted that Garden Cities had not been
bad managers. But there have been times when the inability to pay a bill has
made it hard to get work done.

"Everything traces back to the financing," he said, "the fact that we have
been 'bont-strapping'-building something from nothing, literally nothing."

In the Lake Katrine purchase. for example, Garden Cities bought 152 units
plus adjacent property on which permits for additional construction had already
been granted. A wealthy, unidentified partner took a 50 per cent interest In
this second, or construction, phase of the deal, Mr. Zerkin said. The partner'$
signature was sufficient to obtain an institutional loan of approximately $200,000
to help finance the purchase. In addition, the seller provided a $65,000 loan, or
purchase money mortgage. The loans covered more than 100 per cent of the
purchase price, so that Garden Cities did not have to invest any of its own
cash.

Mr. Zerkin said that by personally guaranteeing institutional loans and also
by supplying some cash, two wealthy individuals had greatly assisted Garden
Cities In its purchases.

Garden Cities is moving toward construction both at Lake Katrine and at
Hilton, Mr. Zerkin said. There are also plans to build 185 condominium units in
the so-called Rose Garden on the south side of the village of Newark, N.Y., 30
miles east of Rochester.
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Although Garden Cities put in none of Its own cash at first, Mr. Zerkin
said, its object is to "turn the property around" fairly rapidly and syndicate it,
and then lease it back from the syndicate. So far this has occurred on one in-
vestment, he said--.a 132-unit project known as Sherwood Manor on Dodge
Street in Rochester.

In that instance, Garden Cities came away with a $200,000 profit after a sale
to a syndicate, which consists of Garden Cities as general partner and about a
dozen limited partners. Limited partners In such a syndicate are normally high-
Income Investors seeking the benefit of tax shelter.

The profit from that sale has been used in part to support the staff of about
15 or 10 persons in Tarrytown. In addition, the unnamed benefactors have on
occasion supplied cash."But it's been rough," Mr. Zerkin acknowledged, as he said It would be in any
such operation with a social purpose. The procedure of upgrading and then
syndicating is more difficult than had been anticipated, he said.

"We had to go Into the hole at various times," he said. "We've fallen behind,
and we've been balled out."

Most if not all of the properties have a smattering of black tenants, though
the Garden Cities officials indicated that no affirmative action program had been
adopted to change the racial or economic composition of the developments.

Mr. Gold indicated that he was eager to move forward with the construction
projects. "We have our staff of accountants and controllers that run our proj-
ects," he said. "We are geared up. We are ready to move."

If construction has not yet started, it is not because Garden Cities lacks the
means to do it but because it has been blocked by municipal zoning and planning
bodies, he said.

"We are not litigating for its own sake." he said, "but where we feel the basic
reason for denying Garden Cities the right to build Is racial or economic, we
Intend to litigate and are so doing."

The $200-million Ramapo Mountain project is in the courts. So, too, is the
2,570-unit WatersEdge project proposed for Candlewood Lake. Waccabuc Hills is
before the Lewlsboro Planning Board. Mr. Gold anticipates that a suit will be
filed soon in the application for Readington Village in Hunterdown County. N.J.

This leaves only one of the five big planned communities with no procedural
hurdles to clear-the 050-unit project In Fairfax County, Va. But there a sewer
moratorium blocks construction and may do so for as long as a year.

Asked where the money would come from to finance the half-billion dollars
worth of new construction. Mr. Gold said: "What money? It doesn't cost any
money to do this that won't be provided by mortgage loans. You don't have to have
resources to build houses. You have to have access to people who have resources.
Good plans, sound economic analysis and good people willing to wait for their
fees until development starts."

OPINIONS OF THlE PEOPLE

The News-Tlmes welcomes lettern to the editor from readers. Please sign them andgive your address. Letters exceeding 300 words will be returned to the writer for
condensation.

HITS GRANT FOR SUBURBAN ACTION

To The Editor:
I am distressed to learn of the $50,000 grant from the Ford Foundation to

Suburban Action Institute to do development planning for housing in the
rural and suburban area. At the moment when their Waters Edge partner,
Steve Weil, has told a reporter that he Is kicking them out, at the moment when
they stand exposed by the New York Times as suburban slum lords, the Ford
Foundation rescues them from ignominy with a $0,000 grant. Think of it. SAT
is trying to break down zoning in Connectictit, New York and New Jersey, and
ultimately in the entire United States, in order to build "racially-and eco-
nomically-integrated housing," they say. But apparently there are no poor and
no, or few blacks In the four garden-apartment developments which they have
bought (N.Y. Times, Mar. 24).

We know, if the Ford Foundation does not, that there is no physical shortage
of housing In this country, for we have built 1.5 housing units per new household
for the past two decades. We know, if the Ford Foundation does not, that there
is a shortage of fuel, and that additional housing in the countryside is wasteful
and is contrary to public policy. We know, if the Ford Foundation does not, that
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there are very few farms left, aid at the present rate at which agricultural land
Is being paved over and turned Into PUDs and new towns, we shall soon be eating
hydroponic food (food grown in chemicals). Grants should be not for "social
change" but for "social Improvement." We agree with Fre, Benedikt's remark,
that Ford is "the most irresponsible of all foundations."

We urge the Ford Foundation to rescind this grant We urged It, instead, to
make grants to communities In order to keep the few remaining farms as farms,
following the policy now- started by John Klein, county supervisor of Suffolk
County, 1,.I.

In New Fairfield we have only a couple of farms left; in Sherman, they have
only six; in the whole western part of this state, we have only one egg farmer
left, and only a couple of dairy farms still remain. Klein's policy is to buy- up
the farms and lease them. back to the farmers, to keep the land out of the hands
of the developers, and to keel) up food production on Long Island.

MARTHA H. CORSELLO.

tFrom the New Milford Times, Apr. 4, 19741

CANDLEWOOD DEVELOPER--SUBURBAN ACTION RECEIVES GRANT

NEw FAIRnF.-L-Suburban Action Institute (SAI), waging a court battle to
reverse a local zoning board denial to build a low and moderate income com-
munity on the shores of Lake Candlewood, has received a $50,000 Ford Founda-
tion grant, a foundation spokesman said Friday.

The grant will go "to help SAI in its research and planning for low and
moderate income housing versus the claims of the environment."

SAI of White Plains, N.Y., was denied permission to build the 2,500 unit com-
munity last fall partly because of environmental restrictions.

Frederick Benedikt, secretary of the Lake Candlewood Defense Associates, a
c; Iven group which opposed the project, termed the Ford Foundation "the most
irresponsible of all foundations" for making the grant.

PEOPLE IN GLASS HOUSES

News of the Ford Foundation's $50,000 grant to Suburban Action Institute
was received In these parts with less than enthusiasm, a reaction that extends
to this office.

SAI and its affiliate Garden Cities Development Corp. have not exactly won
friends hereabouts with their preposterously inept proposal (setting the back-
ground for anti-zoning litigation) to build a 2,500 PUD at Lake Candlewood on a
site without redeeming social importance, or even rudimentary facilities such as
drinking water, drainage, or the means to provide livelihoods for the low-income
group envisioned as living there.

In addition to the "insult" to the environment offered by the WatersEdge
project was the overtly stated insult to those who opposed the proposal, labeling
them as racists and exclusionists: a probably unique experience for such life-long
liberals as Malcolm Cowley and Matthew Josephson, and the thoroughly decent
group of people who live in Sherman and New Fairfield.

We did a little homework on the exact nature of the Ford grant, and while we
could find nobody at home in the glasshouse on East 43rd Street, * * *

REGIONAL PLAN ASSOCIATION,
Neo York, N.Y., Dee. 18, 1973.Mrs. MIARTIhA HALAS,

Bogus Hill,
New Fairfield, Conn.

DEAR MRS. HALAS: David Doniger passed on your correspondence with him.
I thought you might like to know which of the Senators' aides we have met with
about CHOICES: Ted Leary In Senator Ribicoff's office, and Bob Herrima in
Senator Weicker's office. They have been supportive of the project since Its incep-
tion-helping RPA get a federal grant to pay for part of CHOICES.

I have also enclosed a summary of our activities in Connecticut to follow up
on CHOICES, plus a form which you may use to suggest people who might serve
on a Connecticut Committee we are helping to create.

Thank you for the Inteikest you've shown.
Regards,

M0IOtAL 1. MoMawus.
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(Regional Plan Association is a 501(c)() organization, and is thus barred
from propagandizing to affect legislation. Yet they met with all 6 Senators and
40 Representatives of N.Y., N.J., and Conn., in Washington, according to the
statement of the then-Connecticut Coordinator, Dave Doulger, at a meeting on
Sept. 5, 1973, In Danbury.)

RIOLOOICAL HUMANICS FOUNDATION,
Dallas, Te.r.

Hon. VANCE HARTKE,
Chairman, Senate Finane- Committee's Subcommittee on Foundations, % Mr.

Michael Stern, Staff Director, Senate Finance Committee, Dirksen Senate
Office Bhilding, Washington, D.C.

l)AR SENATOR HAaTKE: The Trustees of the Biological tHumanics Foundation,
a private foundation in Dallas, Texas, wish to submit their views on Code See-
tions 4940 and 4942 in response to your Invitation to file these for the record
and study of the Subcommittee on Foundations.

We believe the 4% tax imposed by Secton 4940 is extremely punitive and
unnecessary. It has more than doubled this Foundation's costs (for legal, account-
ing and administrative fees). Presumably the experience of other such founda-
tions duplicates our own. These increased expenses obviously reduce the dollars
available for the charitable purposes of the Foundation. Despite the substantial
increase in the number of IRS auditors and the breadth of its Investigations of
such foundations, it is our understanding that the tax collected is six times
greater than IRS costs of such audits. There is certainly some argument for
itlishing this tax altogether since such foundations are the only entities in
the nation which are charged for IRS audit services. If it is not completely
abolished, we strongly urge that the tax at least be reduced to % of 1% of
net investment income and that capital gains be excluded from investment in-
come so funds set aside and required for charitable purposes will not be diverted
to noncharitable government use.

The prevention of indefinite deferment of distributions to charitiei. the trust
of Section 4942, is commendable indeed. However the annual payout requirement
of 6% of market value of investment assets Is stringent and places too severe a
burden on Foundation trustees to secure a sufficiently high rate of return to
avoid:

1. Converting all Its investment assets into bonds or other fixed income
securities (thus dealing a severe blow to the nation's economy as well as to
the ability of the foundation to protect itself against Inflation).

2. The other alternative of slowly liquidating and terminating the existence
of the foundation represents an even more severe blow to the churches,
hospitals, and educational, medical and research Institutions which depend
so heavily on continued support from such foundations. We urge a reduction
in the minimum percentage required to be distributed from G% to 3%. Thils
would permit private foundations to Invest at least a part of their assets
in equity securities and preserve their existence.

Many of the most vital services which meet public need were developed and
Inspired as well as made possible through the financial assistance of foundations
which became classified as private under the Tax Reform Act of 1969. To con-
tinue to and further diminish their roles in our pluralistic society is, we believe, a
disservice to the public. The size of foundations' assets and annual giving ability
is negligible when compared to Federal Government expenditures in health, edu-
cation and welfare. Failure to preserve the foundations, in our opinion, will have
an unalterably negative i'pa(t on (,ur nation's charitable institutions.

We shall appreciate your consideration.
Sincerely,

P. O'B. MONTGOMERY, M.D..
President.

* ELBA U.. PARDEE FOUNDATION,
Hn Midland, Mich.

Hon. VANCE HABTrK,

Vhairnian, The Senate Finance Suboommittee on Foundations, Care of Michael
Stern, Staff Director, Senate Finance Committce, Dirksen Senate Office
Building, Washingto, D.C.

Dz&a SENATO HAITE:: The Trustees of the Elsa U, Pardee Foundation ap-
preciate your invitation to comment on Sections 4940 and 4942 of th3 Internal
Revenue Code.



The 4% excise tax has proven to be excessive and should be adjusted to reflect
the actual requirements for auditing foundations. Perhaps the rate should fluctu.
ate with the financial requirements for the purpose of ectl6 4940. Home have
suggested a 2% excise tax as adequate and if a fiat rate is more desirable than
a fluctuating rate, we recommend a 2% excise tax.

The minimum distribution of net investment income requirements for private
foundations should be changed to lower the rate to reflect the actual yearly
Income of nearly all foundations.

The present rate requires foundations to sell their assets every year in order
to meet the pay out requirement. The other choice is to invest the assets in higher
paying bonds or Treasury bills which at the present rate of inflation lowers the
true value of the assets year after year.

eitherr choice means over a period of time-foundations are eliminated oi
severely impaired in their charitable activities.

We do not believe this was the intent of the Tax Reform Act of 1969 as passed
by Congress. At least all Congressmen and Senators we have communicated with
(lid not intend the destruction of foundations.

The Tax Reform Act of 1969 and other legislation pertaining to foundations
are well constructed and help correct many actual and potential abuses of ad-
ministering funds for charitable purposes.

After almost four years of experience under the Tax Reform Act of 19609 it
is necessary to change the requirements that are excessive and harmful to the
long term health of private charity.

Sincerely,
WILLIAM W. ALLEN,

Vice President and cerctary.

SIIERMAN, CONY., .lali 10, 197-.
Re Investigation of problems concerning the relation between tax laws and

foundations.
Mr. MICHAEL STERN,
Staff Director, Committee on Finance, Stubcommittee on Foundations, '.S.

,Scnate, Dirksen Senate Officc Building, "1aslhington, D.C.
I)EAR MR. STERN: I understand that this Committee Is holding in investiga-

tion of private foundations in connection with tax laws, on May 13-14. Kindly
include the following statement In the public record.'

I live in a little town, population around 1500, 05 miles from the nearest
sizable employment center, which is New York City. I come to this question
from an unfortunate experience on Candlewood Lake, situated in our town and
in the Town of New Fairfield (and bordering three other Connecticut towns
as well).

Several of us in these towns have given all or most of the past year to defend-
ing ourselves against a "Foundation" which Is trying to build apartments on
our Lake. This Foundation, or, more correctly, Its directors, doing business
under another name, Is now suing New Fairfield-having failed, as it knew
it would, to convince the zoning authorities to down-zone a single-fnmily, one-
acre area In order to allow It to construct apartments on the Lake. The apart-
ments would cause high-deriity development which would double the population
of that Town and ours combined, which occupy fifty square miles, though
the development would cover something less than 200 acres. The Foundation's
directors have brought similar proceedings against the zoning authorities of
our town, and we have every reason to believe that we shall he sued next, because
the zoning authorities of our town are also prevented by the ordinance of the
Town from granting developer's petition.
1. Should foundations Interested in housing and zoning be allowed to form

"development affiliates" even though they are not tax-eaempt? Should foupi-
dations in any fleld-to widen the question-be allowed to form subsidiaries In
the same field?

Suggested change in tax taws: Where a 501 (c) (8) organization has a wholly
or partially-owned or controlled company In the same field, it shall be presumed
that the 501(c) (8) organization exists to serve the non-tax-exempt company.

I Note: Suggestions are summarized at p. 31 ; appendixes are listed at 32-383.
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The 501(c) (8) organization in question is Suburban Action Institute (SAI),
organized- in 1969 as a charitable trust. SAI's purpose was indicated in an
article in the New York Tinces:'to challenge the constitutionality of zoning.

Mr. Gold and Mr. Davidoff [the founders and directors] are now choosing
two or three towns as targets for their suits. The intention Is to get a
builder to file plans that would be rejected and then go directly to the state
and Federal courts. (Emphasis added; David K. Shipler, "Law Suit to
Challenge Suburban Zoning as Discriminatory Against the Poor," 6/29/69.

As it was possible to know Hitler's views and plans by reading his book, so
It is possible to know this Foundation's views and plans by reading the articles
of the founder-directors. In the January, 1970, issue of the Journal of the Ameri-
can Institute of Planners, Messrs. Davidoff and Gold describe exactly how they
intend to set about the task of reversing the Supreme Court's dechlion that
zoning is constitutional, and of getting state zoning-enabling statutes declared
unconstitutional :

The test case we seek to initiate will be based on a set of assumptions
about where an attack on zoning can be most successfully wade and on a
set of arguments regarding the deleterious consequences of certain forms of
zoning. The case will be brought in a jurisdiction that excludes all forms
of multifamily housing. It will be brought by a nonprofit developer who has
gone to the expense of preparing building plans for substantial numbers
of multifamily housing units and who has attempted to have plans approved
by the municipal planning agency and by the municipal building department.
To file such plans the developer must own, or have an option on land suiltable
for development within the municipality. Since the municipality prohibits
all multifamily housing, the developer's plans tnust be rejected. It is this
rejection which will set the stage for judicial examination of the constitu-
tionality of zoning ordinances prohibiting all multifamily units. [p. 19]

Before going further, we should perhaps make clear that the "nonprofit
developer" who is to play a role in the "Zoning Test Casee" is "nonprofit" In naune
only. Clearly, investors would not flock to this banner if It were true. Nor would
they flock to the banner of "limited-dividend" corporations operating under
Section 236 of the Housing Act, were yields from their investments truly limited.
The real income to investors from such investments may be approximately
measuredI by the fact that, according to the computations provided by former

HUD Secretary Romney, $17,000 apartment costs the American taXlayers $141,854
over forty years.'

SAT's own "nonprofit developer," which is discussed in the next section, is
not a charitable institution, as Indicated by the second paragraph of a letter
from the Division of Public Welfare of the Department of Institutions and
Agencies of New Jersey, written on May 8, 1973, to SAT's Nell N. Gold, and
forming a part of the incorporation papers mentioned above (Appendix B) :

In our opinion, this is not the type of corporation that is contemplated
by R.S. 16:1-15 as requiring the affirmative approval of the Commissioner
of Institutions and Agencies. Although described and structured as a non-
profit corporation, it does not appear to be essentially charitable or ele-
emosynary within the purpose and meaning of the cited statute.

There are some who think the implication that SAT's "nonprofit" developer,"
acting In its private interest, is only the handmaiden of SAT, acting in the
"public interest," to be "deliberate deception." There are some who think that
those are deceived who suppose that this "nonprofit developer" will be acting
in the public interest. Lee V. Blum of South Salem, New York, writes to the
editor of the Patent Trader (May 17, 1973, p. 11):

At the Suburban Action Institute conference held on January 17 of this
year, Mr. Oold stated that only 50 percent of the stock shares are under the
control of this corporation. The other 50 percent are private Investors...
[;] he hoped they would realize a handsome profit.

Deliberate Deceptiont
In an interview in the Fairfield County Magazine of September, 1971, Mr.

Davidoff distinguished between a wholesale attack on all zoning laws, such as
his 501(c) (8) organization, SAT, was. effecting, and a "bonanza accruing to

* Letter to the editor, New York Time*, Nov. 28, 1972, taken from Fortune of February
1972.

85-86--74---22
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land developers.., of a single parcel. But I might add," he said, "we are nut
in business te% create that kind of bonanza [pp. 37-38]."

But they i . Even as Mr. Davidot was distinguishing himself from ordinary
developers seeking bonanzas, he and his partner were engaged in setting up a
Siamese-twin organization which would serve as that bonanza-seeking developer.
At the very moment when he was disclaiming private Interest and proclaiming
public interest, the incorporation papers of these two gentlemen doing business
as "Garden Cities Development Corporation", were being acceptW by the State
of New Jersey--on September 7, 1971. (The papers of incorporation are attached
and marked "B.") Five towns were "targeted" soon after: Mahwah and Read-
ington, N.J., in April, 1972; Lewisboro, N.Y., in November, 1972; and *Sherman
and New Fairfield on April 11, 1973. In all cases except one, where Davidoff and
Gold joined with the developer who owned the land, their GCDC was named as
developer. And in all cases, it was SAI that put out the news releases for GCDC.

On the very (lay when the Foundation-developers' proposal to build a Pud
("Planned unit development") on Candlewood Lake was announced in New Fair-
field, my article, "Catchbasins for a disintegrating New York," about "social
consciousness' in developers, was published. Three of the five developers or
developer-types mentioned in that article, are discussed in this paper: New
York State's Urban Development Corporation; Regional Plan Association; SA.
(The article is appended and marked "C.") SAI's activities on Candlewood Lake
need not further detain us. They have been publicized on TV, in the New York
Times Sunday real estate section, and in the local, bi-weekly, mimeographed
Sherman Sentinel. In all three, the Town's view is given by author Malcolm
Cowley, a resident of the Town of Sherman, and former Chairman of the Plan-
ning and Zoning Commission. Mr. Cowley's doubt about the sincerity of the
professed aims of Developers Davidoff and Gold, to build "racially- and eco.
nonlcally-integrated" housing for the poor and the blacks, will be taken very
seriously by all who are familiar with his long record of concern for the poor.
Wrote Mr. Cowley on August 1, 1973, protesting a $38,000 grant to the developers:

Messrs. Davidoff and Gold profess to be acting for the public good. But
one notes in every development with which their Institute has been asso-
ciated that there is also present a land speculator bent on making the largest
possible profit....

WatersEdge (the name of the proposed development] is our local example
of the sort of activity now to be encouraged by a grant of $38,000 from the
National Endowment for, my God! the Arts. . . . Oh, yes, the grant to them
is "for study," but with their background and announced purposes, every-
body knows what the results of the study will be. In this great country eager
for the arts, aren't there projects and artists that the Endowment can
sponsor without diverting $38,000 to confrontation politics and an under-
taking that is essentially short-sighted and destructive?" [The column is
appended and marked "D."]

Protesting this same grant, the Sherman Civic Association fired a shot heard
round the Tri-State area (see Appendix EJ :

What is happening is that our Federal Government Is taxing us for funds
being used to attack us. We townspeople who are being besieged must now
dig into our pockets to raise more money to defend ourselves.

We believe this situation to be illiberal, unfair, and unjust. We believe
that the grants by the foundations and by the National Endowment for the

- Arts [to Davidoff and Gold] significantly thwart the intentions of the United
States Congress. We believe that this misuse of funds should be made the
subject of an Investigation by the Congress. [See Appendix F.]

Ironically, this grant was announced by National Endowment for the Arts as
related. in some vague way, to the bicentennial celebration

The fact that Mr. Davidoff and Mr. Gold organized their "development affili-
ate," as they themselves call it, under the "not-for-profit" title of the New Jersey
Statutes, immediately that Title was amended to allow them to do so, raises the
question of whether this long-rang plan did not call for the Foundation, SAT,

'This grant was investigated by the General Accounting Office. Tts 17-paged report dated
September 5, 1974. has Just arrived, entitled, "Propriety of the City Edge Orant Awarded
to Suburban Action Institute [by] Nationar Endowment for the Arts," B-158811. The
Report quibbles over the manner in which SAT has reported its expenses to NEArts. but
contains not a hint of wrongdoing by NEArts. Questions provoked by some extraordinary
evidence of wrongdoing by NHArts available to GAO, have not been raised, far less settled.
The Report is a whitewash of NEArts.
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_In.effect to be the subsidiary affiliate, and the GCDC the chief vehicle of their
housing and zoning activity. The SAX came first, fortuitous or'not; it was essen-
tial to establishing good-will among the do-gooders who honestly believed that
it was the "vice of exclusionary singing" that kept out "the poor and the
black; essential to getting the attention of the foundations, the civil rights and
community leaders, and Influential people at all levels of Government and in the
media. It Is notable that all important zoning case reported in the New York
Times from 1969 on, contained quotations from Mr. Gold and Mr. Davidoff, eveu.
where those gentlemen were apparently quit& unconnected with the case being
reported. Questions of public relations and of finance were handled with re-
markable efficiency by RAI. Dun & Bradstreet reported that SAX had amassed

- an income in 1078 of $350,000.
So good a public relations Job have they done that it has been impossible for

us to get our case before the public, though (as we think) their economic case
is poor, and ours, good. The B'nal B'rith, the Hartford Archdiocese, the League
of Women Voters--SAI's allies in a new "Connecticut Coalition for Open
Suburbs"-have been appealed to:

... you have taken a strong position on a controversial issue without (we
believe) having first considered both sides of the question. The result-is
that you are committing the same type error which the Anti-Defamation
League was created to oppose-blind prejudice.
- Breaking down zoning does not and cannot result in low-cost housing.
Zoning is not discriminatory, in the sense of discriminating against people
of particular races or income groups. It is not "exclusionary." Breaking
down zoning will not result in benefits to the poor or to minority groups. It
will not result in integration. All these assertions, we are in a position to sub.
stantiate.

The organizations devoted to breaking down zoning are, In our view, en.
gaged in a gigantic fraud, by which they enlist the conscience of well.
meaning people in a campaign to yield to themselves great profits through
the rise of land-values. (See Appendix H, I.]

Nor were letters to each of the directors of the Stern Foundation, the Field
Foundation, the Martin Peretz Foundation, all SAl benefactors, any more
successful: Would they give notice and opportunity to us to argue against future
grants to SAT? Would they give grants to organizations with an opposite politi-
cal ideology from SATI's? None said he would. Indeed, almost without exception,
none troubled to respond.-would the Ford Foundation be interested to see the
admissions we have found, from "their side," that down-zoning does not lower the
cost of housing, and may raise It? The Ford Foundation was not Interested.

Whether or not GCDC was intended from the very beginning to be the prime
vehicle, is unimportant. The Important point is that Mr. Davidoff and Mr. Gold
are not unique. There are others, who started out as civil-rights activists, gradu-
ated to becoming "property-rights activists," and, attracted by the great gains,
then went Into business for themselves, as developers. The following is an ex-
ample of this marriage of convenience:

The National Housing Partnership, a private corporation established by
Congress to attract new money Into subsidized housing, has a social mission
and thus Is promoting some inner city projects. But an examination of its
projects shows that only a small percentage is in troubled inner city neigh.
borhoods. (John Herbers, "Subsidized Housing Rise in Suburbs Alarms
Cities," New York Times, January 24, 1972.']

The essential question is, should they continue to exist?

, The National Housing Partnership was a recommendation of the Kaiser CommissiQn:
The Report of the President's Committee on Urban Housing A Decent Home [1969). Gold
and Davidoff were "contractors." Amongst the Committee Members were two men whose
names also appear as Directors of National Housing Partnership--Leon N. Weiner a past
President of the National Association for Home Builders who h as given strong impetus
to the acceptance of cluster zoning (p. 2771," and John H. Wheeler, prominent in civil
rights and in the construction of low-income housing. Also on the Board of Directors is
1. H. Hammerman, II. Mr. Hammerman is one of the alleged bribe-collectors for former
Vice President Agnew whose testimony helped remove Mr. Agnew from that office. Mr.
Hammerman is designated as "Presidential appointee confirmed by the Senate." (See p. 15,
192 report, National Oorporation /or Housing Partnerships and The Nations Housing
Partnership.)

This organization benefits its Partners who "are allowed the benefits to be derived from
-'U tng their distributive shares of the Partnership's tax losses against taxable income

derived from other sources [p. 14]." Tax losses are the principal form of real income to the
partners. They have increased from 7.6% in 1970, to 24.9% In 1971, to 51.8% in 1972, of
cash invested. Such tax shelters do not help the system of private free enterprise in these
days when It is under attack by the vindictive egalitarians.
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TI. Foundatfons sho 14 not be permitted to make grants to 501(e) (3) organiza-
tions which are atlhiated with hont-O1 (c) (3) organizations in the same field.

.,. [T]he only contribution which the Rockefeller Brothers Fund has made
to Suburban Action Institute... [was] $W,000 last August. This grant has been
used in connection with ... migrant worker housing in Delray Beach, Florida.

The Fund has made no contribution to Garden Cities Development Corpora-
tion, nor has one been requested," wrote the Rockefeller Brothers Fund to Dr.
and Mrs. Alfred Vagts of Sherman, Connecticut. (See "K.") The same state-
ment has been made by all foundations which have both made grants to SAT
and responded to our inquiries. John G. Simon, President of Taconic Foundation,
Inc., a long-time donor to SAT, writes:

"GCDC maintains fiscal Independence from SAT, and we have been assured
that no part of any grants we have made to SAT have been used to defray
any of the expenses incurred by GCDC in connection with the project in Sher-
man, Connecticut.

11ow are the salaries of Directors Davidoff and Gold apportioned between SAT
and GCDC? How is the cost of the office equipment apportioned between them?
Does GCDC pay rent to SAI for the use of the "clubhouse" in East Orange, N.J.,
which was given to SAT by Wallace-ElIJabar Fund, Inc., as a $25,000 grant for
a law office? If so, how much? How does Mr. Simon 'now that he can rely on
the "assurance" of SAT ? Does he really care?

The Ford Foundation's Robert W. Chandler, who is in charge of a very recent
grant of $50.000 to SAT, relied upon the same fiction of legal separation, when
I telephoned him on March 28 to ask how the Ford Foundation could have given
this grant to men who had Just been exposed in the press as "suburbanslunland-
lords." Mr. Chandler twice took me to task for insufficiently distinguishing be-
tween HAI and GCDC. Ford had given to the former. It was the latter which
had been exposed in the press, said Mr. Chandler. Were GCDC's officers not the
same as SAI's officers? Was not GCDC presumably implementing the social and
political theories of SAT? If poor maintenance, nonpayment of utility bills of tell-
ants, nonpayment of other bills, and the passing of bad checks ' were implement-
ing HAI's theories, what was one to think of SAT's theories? Mr. Chandler was
unimpressed with my arguments. Had Mr. Chandler not seen the expose in the
New York Times, published five days earlier? He had not. It was unnecessary,
he said, as he had seen it all before. (GCDC had acquired four garden-apart-
ment complexes. To the best of our knowledge, the New York Times expose of
March 24 was the first. There was a second on the following day, by the Time.q
Herald Record. If Mr. Chandler had in fact seen an expose unknown to us and
had still given the grant to SAT, Ford was all the more culpable, in our view.
See my column in the Sherman Sentinel, "L," attached.)

The Foundation and other donors to SAI-National Endowment for the Arts
is one such--choose to hide behind the fiction of the legal separation of SAT and
GCDC. The Ford Foundation writes me on April 29. " . . . [The Foundation
declined, over a period of years, to make any grants to the Suburban Action
Institute until there occurred a legal separation from Garden Cities." See p. 22.
In fact there were only two years separating the existence of 501 (c) (8) SAT
from GCDC, and they have been "separate" since September, 1971. Paul Davidoff
told a New Jersey newspaper In early December, 1978, that he did not know what
the National Endowment for the Arts meant by saying that the two organizations
were to be severed. They are legally separate, he maintained.

Until the IRS regulations specifically bar foundations from giving grants to
501 (c) (8) organizations which have affiliates in the same field, it seems quite
likely that foundations will continue to behave in this manner, thus circumvent-
ing the intent of the Congress.

&One bum check passed to the utility company in the sum of $8,500 Is reported in the
Times Herald Record account. From two people I have heard that in the Indianapolis
garden4nartment complex owned by Davidoff and Gold. more than 10 such checks were
omssed. This development is known as "Chateau Le Mans," and Is apparently In the
Town of lAwrence. on the outskirts of Indianapolis. See the Time* Herald Reoord account
and the New York Timee account of GCDC's management at "M" and "N."
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In t1he 'ent that your Honorable Committee is unwilling or unable to recont-

mend the suggestions made above, would you be willing to rccom mend defining
"separation" in a manner which will preclude the situation described? The Na-
tional Endowment for the Arts, which has given a $38,000 grant to these founda-
tion-developers, accepts a "verbal assurance" from Mr. Davidoff that no tie
exists between the two organizations, and requires of critics of that grant "solid
evidence" of the contray. When given solid evidence, the NEArts further narrows
its requirement to "operational" separation. In a letter defending this grant,
written to many people in Connecticut, New York, and New Jersey, on Decem.
ber 0, 1978, the NEArts said:

At the time the application was submitted [by SAI, which was in Decem-
ber 1972, we later discovered], a close relationship existed between the
Suburban Action Institute and its "development affiliate," the Garden Cities
Development Corporation ... (but GCDC] severed its connection with the
Suburban Action Institute between the time when the grant was first an-
nounced and the time when it was once again reviewed.., on December 1,
1973. Mr. Paul Davidoff, Director of the Suburban Action Institute and
Project Director of the study (being financed by NEArts], has assured this
office that there is no longer a tie between the two organizations.

They still have the same address, the same officers, the same purposes, as
nearly as we can make out"' We think NEArts will always choose to accept the
foundation-developer's verbal assurance until Congress requires it to adopt higher
standards. The purpose of this grant, by the way, was twofold, as announced by
the NEArts on April 28, 1978: to break down zoning and to develop racially- and
economically-integrated communities in five towns in New Jersey, New York,
and Connecticut. These, said NEArts in its letter of ITecember 0, were the five
towns in which SAI had already commenced to have the zoning modified accord-
ingly. Such action had indeed been commenced, in this town as in the other four,
but not by SAI; by GODC. NEArts, upon learning of its error, had allowed,
permitted, or encouraged the foundation-developer to rewrite the purpose of the
grant. This was seven months after the grant had been awarded.' The purpose
of the grant is now very general, general enough to encompass the earlier-stated
purpose, and too general ever to allow misuse to be charged, in our view.
III. Foundation should not be allowed to make grants for a "study" where

grantee is not a true scholar. A grantee is not a true scholar where he has
announced that he has reached a particular conclusion and he advocates
that conclusion.

It is clear to the critics of the NEArts grant that that "study" was to he a
series of "studies" by "experts" to ie presented to the zoning authorities to con-
vince them to down-zone the area in question in order to allow developer's pro.
losal. NEArts has insisted that the foundation-developer has stated that the
studyi" would be "objective." The four hundred people who attended the New
Fairfield Zoning Board hearings on August 14, 15, 16. and 28. 1974 and heard
the developer's attorney and his consultants present their "studies" in alvocat.
lg his position, know that the "study" was quite as unobjective as might be
expected.

An urlan planner who has announced that he advocates his own ideology
is simply not capable of doing a "study." Mr. Davidoff Is such an urban Ilanner.
In the section quoted below from the Davidoff-Gold article of 1970 in Journal
of the American Institute of Planners, the authors give us first a quick survey of

6S9ome changes took place during June 1974. But an of 8pt. 5. 1974, Gold is still a
trustee of SAT, though Mr. and Mrs. Davidoff are no longer Directors of GCDC. See Report
B15I811 of Comptroller General, p. 13.

'This is one of the disturbing indications of insincerity which the Comptroller Generalfailed to notice. See penultimate paragraph, p. 10, Report B158811. Seven months after
NEArts had eliminated all SAl's competition for this grant, it permitted SAT to reenterthe "race" without opening tip-the race to competitors. S'I's revyled statement of purpose
fi dated November 29, 197-. one day before the second reconsideration of the propriety of
tNs award by the National Council on the Arts. NEArts deleted the date from copies of
this application later made public.
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the growth of the idea that the planner should be an advocate, imposing his
own views upon society:

THE WHITZ ADVOCATE IN SUBURBIA

Early discussions of the advocate planner's role stressed efforts on behalf
of the black and the poor in central cities.1 Later variations on this theme
included the discussion of the advocate role every planner plays in speaking
for the interests of a client. Lisa Peattie and others have noted that only
a narrow line exists between representation of a client's interests and
attempted imposition of the planner's values on his client when he acts
as organizer ats well as technican in advocate projects In the ghetto.'
[p. 20]

The authors continue by pointing out that their organization, SAI, represents
on3, Itself, speaks only for itself, and promotes its own ideology.

In Suburban Action's efforts, we assume the role of advocate for an
interest that is otherwise unrepresented in suburban planning debates-
unrepresented not because it is unorganized, fearful, or voiceless, but un-
represented because it is not there. Consequently, we are speaking for what
we regard as our clients interests--in fact, we are speaking for ourselves ms
white planners who want to see changes in suburban economic, political,
social, and physical structure.

Suburban Action represents the institutionalization of a concept concern-
Ing one form of advocate planning. This concept emphasizes the role of the
planner as a proponent of goals, as an actor concerned with the purposes
of the system for which he-plans. This view stems from a theory of planning
that suggests that at least some planners should more actively espouse pur-
poses than means. It is not a denial of the Importance of the planner's tech-
n'cal role where he details effective ways to accomplish given goals. But It
does rest on the belief that an essential part of the planning process is, the
determination of appropriate sets of ends for a system.

Th,' planner may seek to represent a client continue the authors. But they take
an alternate view:

An alternate view of a planner concerned with formulation of goals is one
f tat shows the planner presenting his own ideas In regard to goals. Here the
planner Is acting to see that a certain social situation is achieved. He does
this because he believes It important for one or 'more reasons, but he does
not propose goals in order to satisfy a. client. In fact, in this case he has no
client other than his own Ideology.

They see their role as one which "threatens to tear apart the fabric of so-
ciety . . ." Consequently, in any given community, they are likely to have a
difficult time trying to find allies, but among the allies are, they find, the
foundations.

To suppose that such gentlemen are scholars, willing to, wanting to, do an ob-
jective study of the role of zoning in curing urban problems, is to suppose that
the Arabs are willing to, wanting to, do an objective study of the role of Israel in
the Middle East.

Any yet the President's Committee on Urban Housing hired them as "contrac-
tors" for Its "study," A Decent Rome.

And yet the Twentieth Century Fund hired them just after they had announced
their goal of breaking down zoning, to do a study on "whether problems of race
and poverty can ever be resolved without taking steps to marshall the resources of
the suburbs," according to its 1970 annual report.

And yet many foundations have given them money for studies.
And yet the National Endowment for the Arts gave them a grant to study the

effect of breaking down zoning.$ Their want of scholarly qualifications for this

' And yet the Comptroller General naively assumes that their "study" will be objective."
ee Report, B158811, p. 14.
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study has been noticed. The Sherman Civic Association remarked that they "are
not Impartial scholars. Their attacks on zoning show that they have already
reached a conclusion on the question they are supposed to be studying." Town
Supervisor George F. Oettinger of New Castle, New York, said:

Suburban Action is sQ bold as to publicize that the same architect, Peter
Kitchell, who designs the commercial and residential developments will head
the research project financed by the grant. [Patent Trader, May 17, 19731

(Peter Kitchell presented the Davidoff/Gold brief to the zoning authorities In
New Fairfield, in Hidgefield, in Leyisboro.) Mrs. Lee V. Blum of Lewlsboro
wrote :I am dismayed, because any researcher or statistician worth his salt

knows that statistics can be slanted in direction and are only as objective as
the researcher handling and Interpreting those figures ...

At the Suburban Action Institute conference held on January 17 of this
year [19781 . . . which I attended, the majority of the speakers addressed
themselves to the primary task of "breaking the zoning in the suburbs."

What kind of objectivity can be expected from researchers such as Subur-
ban Action Institute? ibidd.] See "Q."

I have already adverted to the fact that our side of this controversy, the case
In favor of retention of local control of zoning and planning, has strong economic
justification, and the other side, the Davidoff/Gold/foundation side, correspond-
ingly weak. I may further mention that as between a single-family house and a
multifamily unit of equivalent amenities and size, there ts no significant differ-
ence In cost of construction. Figures provided to us by the Hartford Area Office
of HUD, which is the best source, as I am informed by competent authority, are
these:

Single family Multifamily

Replacement cost of improvements ........................................ $17,594 $16,660
Market price of equivalent site ............................................ 500 ' 2, 000
Mis ellaneous allowale costs ............................................. 1,800
Marketing expense ..................................................... 1,1 600

Total replacement cost ............................................ 24,874 21,000

1 No write down.

The unit in question Includes four bedrooms, one-and-a-half baths, 1154 square
feet for the single-family house and 1,850 square feet for the multifamily unit.
Deducting the site cost, the reader will see that there is a difference of only $372
between the two units. (Full particulars are in the HUD letter, "R-1" attached.)
But in fact the difference is far smaller than $874, for in a letter written a month
later (January 2, 1978), HUD states:

In reference to your letter of December 12, 1972, your conclusion that
there is only a slight difference between the cost of construction of a single-
family house and of a multifamily dwelling unit is correct. Your assumption
about the quality being comparable is also correct.

Discussing land costs, we know that land costs have increased in the past
and expect them to continue so in the future. Wherever the land has been
down zoned to permit multilamtly housing, the land coat rise has auto-
tnoatioaUy followed. (Emphasis added. Bee R-2, attached.)

This proposition-that down-soning raises the cost of land, and that there
is no significant difference between the cost of a single-family dwelling and a
multifamily dwelling of equal size and amenities, is disputed by Messrs. David-
off and Gold. Their case illustrates the fact that they are "advocate planners,"
and, therefore, not capable of scholarship:

THE ADVOCATES' NEW MATH-BY DAVIDOFF AND GOLD

The column at the left is part of their article on "Exclusionary Zoning," pu-
lished by the Yale Review of Law and Social Action (1970). They assume an
Identical house, first on a one-acre lot, and then the land down-zoned to one-
quarter of an acre. They find that the total cost of land, land-development, an7
construction is $45,000 in the first Instance and $24,500 in the second, and, thus,
that a seventy-five percent down-zoning leads to a forty-six percent saving in cost.
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(The inference may be made-but it will be erroneous '-that all this saving
will be passed on the the buyer of the house.) In fact, the saving is not forty.
six percent, but only thirteen; and the example fails to take account of the fact
that with down-zoning from one acre to one-quarter acre, a sewer, not needed
before the down-zoning, will be needed, in all probability. The sewer will wipe
out all conceivable savings, both at the time of installation, and annually there-
after to pay the maintenance cost; and, further, through permitting high-,.
density development, which will further raise all costs in the municipality.

The errors by which they postulate that a seventy-five percent down-zoning
will effect a forty-six percent saving are the following: (a) an error in addi-
tion; (b) an unwarranted assumption that after the down-zoning, the lineal
cost of development will fail (f.e., a smaller cost on a smaller frontage; (c)
a departure in the text and in the computations from the assumption of a given
hos8e, of 1500 sq. ft. (as it says in the column captions of both columns). They
are actually comparing a house of 1500 sq. ft. with a house of 1000. sq. ft., thus
effecting a one-third saving on the cost of "the" house!

This Davidoff/Gold article was given as testimony before the New York State
Division on Human Rights, "Hearings on Exclusionary Zoning." It may be sup-
posed that this numerical example, coming from urban planners with a reputa-
tion for competence and action, was influential with the Committee, which itself
was probably predisposed to believe that zoning "excludes" "the poor and the
blacks."

The Column below is from Davidoff & Gold, "Exclusionary Zoning," 10 Yale
Review of Law and Social Aotion, vol. 1, No. 2 & 8, Winter, 1970.

TABLE II.-COMPARISON OF COSTS OF LAND, LAND DEVELOPMENT AND CONSTRUE ,TION FOR SINGLE-FAMILY
HOMES IN EXCLUSIONARY AND NONEXCLUSIONARY SUBURBS

I acre lot '.% acre lot
200 ft frontage 100 ft frontae

Item 1.500 tp house 1,500 fP house

Land ....................................................... $10,000 $5.000
Land development ........................................ 9.000 3, 50
Construction .................................................... * 24. 000 16,000

Total (exclusive of financing) ....................................... 45,000 24, 500

* Assumes frontage costs of $45 per lineal foot.
t Assumes frontage costs of $3X per lineal foot.
t Assumes construction costs of $16 per square foot.

According to the Davidoff/Gold assumptions, a house built on a one-acre lot
compared with on a quarter-acre lot will lower the cost, not from $45,000 to $24,-
500 as in their Table I, as they say (in the left-hand column), but from $37,500
to $32.500.

1. Note that in adding up the costs of the one-acre-lot house, they come out with
$43.000, whereas any unbiased first-grader would see that this adds up to
,43,000.

- 'Indeed, the opposite appears to be the case. The builder apparently pockets it. The fo-
lowing statement Is my authority, and It Is remarkable because it was written by the
builders and -other friends of the construction Industry, themselves:

it11M..INany builders set out to build under the Setion 235 program but found that
they could produce a unit-anywhere neat the cost limit, they could easily market the

house tor much more."
The vourre is, The Report of the 60overnsor'e T'as Force on Housaegp A Houessg Strrstegy

for the State of Cosaectiout (1972, technical ed.), p. 25. By the g overnor's Executive
Order, only "persons with a proven record in housing" were to be on this Task Foree.
The Governor Instructed them not to study whether or not thbre was a housing shortage,
hut to commit themselves to producing housing. There had been enough studies of the
housing shortage, the Governor said. ao fact, there is no physical shortage of housing
Justifying the massive down-zoning recommended by this Report. The statement just
quoted Is followed by, "There is thereforei a large moderate Income market not being
served." Perhaps. But It Is hard to see how builders can be induced to redistribute their
profits to home buyers In a democratic society, and the Report does not pretend to fiid
a solution.

10 "Miajor portions of this article were originally presented as testimony at the New York
state D~ivision on Human Rights Hearings on Exclusionary Zoning. The authors also draw
In part on their article entitled "Suburban Action: Advocate Planning for an Open
Apociety."1 26 Journal of the American Institute of Planners 12 (1970), coauthored with
Linda Davidoff'."
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2. The D/G figures on land development are patently fishy. There q no rea-
sonable basis for assuming that the frontage-cost per lineal foot of a larger lot
should be higher than of a smaller lot. Assuming, then, land-development costs
of $85 per lineal foot, the land-development cost of the larger lot is not $9,000
but $7,000 (200' X $85). This brings the total cost of the larger-lot house to
$37,5M0 ($10,000 + 8,5M0 + 24,000).

3. The heading on the second column implies that the house is Identical (1500
sq. ft.) before and after the down.zoning. But, In fact, D/G have used a 1,000
square-foot house to arrive at the figure of $16,000 for "construction" of the
small-lot house. (See text just below table.) If the house is identical-ats it must

o be for a comparlson-and we use the larger size house, the smaller-lot house gives
a total cost of $32,500 ($5,000 + 8,500 + 24,000), rather than the $24,500 which
they come up with.

4. Thus a 75% down-zoning in lot size, which they postulate, gives, not a
45.6% fall in cost of land, land development, and construction, but only a 18%
saving.

5. That saving does not take account of the fact that houses on quarter-acre
lots will probably require sewers, and houses on one-acre lots will not. Tile
installation cost of the sewer for the smaller house will further narrow the
difference, and that difference will be more than wiped out by the annual main-
tenance cost for the sewer.

Down-zoning does not lower the cost of housing and may raise it.
Presumably, the foundations' reason for giving grants to SAI is their belief

that SAI may be able to break down zoning, which they call "exclusionary"
zoning, and (thus) lower the cost of housing "for the poor and the blacks." This
Is not the case, though most people may think it is. The authorities who support
our view are those whom SAI accepts, for example:

1. The American Society of Planning Officials, In a study of the zoning of
Connecticut in 1967, said:

Reducing the lot-size limit that could be. imposed by zoning would not pre-
vent developers from building expensive houses on smaller lots--a practice
that exists even now.u

2. At SAI's own "third annual conference" held on January 17, 1973, Bernard
Friedan, director of the Joint Center for Urban Studies of MIT/Harvard, who
has written a booklet aimed at breaking down zoning, said, "Even without exclu-
sionary zoning It is not possible to build low-cost housing In the suburbs."

8. At a conference attended by SAI's Davidoff and Gold at the Potomac Insti-
tute, a review of which was published in March, 1978, it Is stated:

The presence of zoning districts for multifamily housing . . does not
assure that. low income households will have access to a community . ..
This is not because higher densities necessarily decrease per-unit land and
construction costs-in many cases this may not be the case .... u

This Conference was also attended by a representative of the Rockefeller Broth-
era Fund, Portia Smith, and by others associated with home-building and zone-
breaking organizations.

4. In the "Introduction" to the Syraouse Law Review volume on "exclusionary
zoning" to which Mr. and Mrs. Davidoff have contributed an article, Robert 31.
Anderson, reviewing the articles, states:

As suggested in the Williams article, there can be no assurance that the
elimination of land use controls [ie., zoning) would result in a solution of
the housing problem. The lack of housing for minorities and the poor is a
product of rising costs, high interest rates, the fiscal problems of local
governments, and a broad spectrum of other factors. All of these obstacles
must be surmounted before the basic problem can be solved . . . [p. 478,
vol. 22, 1971]

In addition to these generalizations by authorities acceptable to those who are
engaged In breaking down zoning on the ground that It will bring housing "for
the poor and the blacks," there are empirical data: Land constitutes only two
percent of the monthly maintenance cost of a $16,000 house. Thus if tile cost
of the land could be cut down by half, which would require a down-zoning of

31 Neto Directions in Oonnecticut Planning Legislation: A Summary Report, p. 31.
I* Herbert M. Franklin. Controlling Urban Orown- ut For Whomt (Washington. D.C.,

The Potomac Institute, Inc., 1973, p. 25.) The conferees are listed at pp. 1 and 2.
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very much more than that proportion, the saving effected would be ouly 0n
percent."

Indeed, the Davidoffs and Mr. Gold say the same thing In effect in their article
in the Newo York Times Magazine of November 7, 1971. "The Suburbs Have to
Open Their Gates." Their statement appears in a useful analysis of that article,
by a resident of our Town, and I give it in full because I think it offers illumi-
nation on how our tax laws are being abused by 501(c) (3) organizations. (Tile
statement in question is italicized.)

(From the Sherman (Conn.) Sentinel. May 9, 19731

ON SECOND TnouGHT

(By Philip Smith)

At the last Sherman Civic Association meeting the audience was urged to
read an article entitled "The Suburbs Have tr, Open Their Gates," published in
the magazine section of the New York Times oE November 7, 1971. It was written
by three urban planners in the Suburban Action Institute (SAI), one of the
organizations involved in the projected Sherman-New Fairfield housing develop-
ment.

I want to add my endorsement, but warn readers to keep their wits about them
when reading the article. You can't skim It or read It casually and get wise to
its purpose.

When the article was published I clipped it and filed it with other examples
of the public relations (P.R.) art, thinking some day to use them in an article
to be entitled :'How to Con the Public."

Perhaps, because in my wayward life I have been public relations counsel and
Investigative reporter, I am unduly sensitive to publicity, but my suspicions are
aroused whenever zoning Is damned out of hand and said to be designed to
keel) out the poor and the blacks. On the other hand I may not be too biased.
I loaned the article to a knowledgeable Shermanite who returned it with the
comment "a P.R. mish-mash."

It makes a very persuasive case for abolishing zoning by mixing fact with
assumptions and straight statements with distortions characteristic of slanted
articles. It takes real writing skill to grind an axe without the axe showing.
Fortunately, the SAX has not yet fully developed that skill.

In view of the statement made to Harry Hansen that the threatened project
would not be subsidized by state or federal funds, the following paragraph from
the SAT article is worth quoting. It says:

"Even If the vise (sic) of exclusionary zoning is removed, government sub-
sidles and control will be required to see to-t that the combined public-private
market actually produces the needed housing.., needed to eliminate the slums
and ghettos of the central cities . ..

If the threatened project is to be privately financed how can It provide housing
for the poor and the blacks? Will it be under government control?

There is great need for honest information about housing, for articles that
don't try to arouse our emotions and distract us by misusing the word "ghetto"
and talking about people being "trapped in the inner cities." We need, for
example, to be told why it is necessary and desirable to let the inner cities decay
and build new cities in the rural areas; why construction of office buildings,
ituditoriums, and highways should be permitted to destroy about 700,000 housing
units every year. What we don't need and should be on our guard against is
slanted articles which seek to guide us.

SUGGESTED REMEDY" GRANTS SHOULD BE REVIEWABLE

A council should be set up to determine whether the grantee is a qualified
scholar competent to do an objective study. The council should not be made up of
foundation men or experts in the field, except that it should have the right to
avail itself of the assistance of experts in evaluating the evidence. If the council
finds the foundation guilty of giving a grant to a nonqualified grantee, the

33 B. Bruce-Briggs, "The Cost of Housing," The Public Intereet, No. 32, Summer 1973,
p. 38. This page Is appended and marked "8."



341

foundation should be required to pay a penalty, an amount equal to the amount
of the grant. The penalty should be paid to the Internal Revenue Service, with
a certain percentage of the penalty going to critic or critics of the grant who
have materially contributed to information leading to the adverse finding, in the
manne? now customary in Internal Revenue cases.

THE FORD FOUNDATION: GRANT TO SUBURBAN ACTION INSTITUTE

The Ford Foundation recently gave a grant of $50,000 to SAT. We have made
many attempts-to find out precisely the purpose of the grant, but all in vain, and
there are indications that it would be useless to address any further inquiries to
the Foundation. It is a legitimate question, whether this money is for a "study,"
or, like the National Endowment for the Arts grant, for briefs by consultants
done to facilitate actual construction of apartments, and for presentation before
a municipal zoning authority in connection with a petition to downgrade the
existing zoning ordinance.

On March 28, 1974, the fifth day after the grantee had been exposed by the
Noew York Times for preaching "racially- and economically-integrated hous-
Ing" but practising something closer to suburban-slumlandlordism, I telephoned
the Ford Foundation and spoke with Mr. Robert W. Chandler, who was In charge
of the grant. The purpose of the grant, said Mr. Chandler (who Informed me,
part way through the conversation, that he had more Important work than tocontinue speaking about this grant) is "to help SAT in Its research and planning
for claims of low- and moderate-income housing versus claims of the environ-
ment."

I said, "What does that mean?"
Mr. Chandler answered, "Demands." There was a long pause. He did not

further elucidate, and the impression was conveyed that I had been given all
the information that, as a member of the public, I deserved.

In my letter to Vice -President Marshall Robinson of March 30, 1 wrote,
"Kindly advise (a) precisely what this 1 means--referring to the announcement
of the purpose by the Foundation In Its Letter of March 15-and (b) whether
this is to be a study, or something more; and, If the latter, exactly what more."
This Inquiry was answered by Mr. Chandler who wrote, "The grant to SAT Is
for an expansion of Its research and planning activities concerning housing needs
and environmental quality as factors in the use of suburban land." My request
for more precise information, got me an answer in still more general terms. The
more we ask, the less we learn. Is it not the duty of Foundations to release this
sort of information?

It would appear from additional information that either this grant is not for
a "study" but is a grant to build, or, that the Ford Foundation does not care at
all what SAT does with the money. The additional information leading to this
conclusion Is Air. Chandler's remark to me over the telephone, "SAT doesn't have
all the answers. If we saw the towns making provision to build housing, we
wouldn't give to SAT. We haven't seen evidence of initiative by suburban com-
munities to accept responsibility for helping to solve urban problems by building
low- and moderate-housing." Does the Ford Foundation have the right to impose
its views on a demooratio society in this fashion In addition to Mr. Chandler's
remark, there is the remark by now Deputy-Vice President Winnick, published in
a Ford Foundation booklet in 1005, suggesting that despite lip-service paid to

Ford Foundation Letter, March 15. 1974, states: "Suburban Action Institute, $50.000
over one year. to expand research and planning activities tlhat seek to demonstrate thatequal access to housing is not inconsistent with preserving the environment." By "equalaccess," SAT may be supposed to mean redistribution of property. SAl's news releasesshow that It has 'already decided that apartments In the countryside do not cobfilet withthe environment. Indeed, the Impression Is given that with more apartments, the environ-inent will imphote. See for example the OA news release of November 14, 1972, "New
Community in Westchester Will He Environmental Landmark," attached and marked "T."($At's name bas been loot from the top of the first sheet In reducingthe size of theoriginal.) There are additional questions which should be asked, after the apprent con-
flict between the environment and "equal access" is settled; for Instance, what will bethe effect of "equal access" on freedom-freedom of the property owner to use hits property
as he sees Ait, which will be taken away from him if, in the name of "need for equal
r.ccess,"1 It Is determinedthst the zoning ordinance in his town shall be substantially
down-graded. And: what will be the effec of down-zoning in the name of "equal access"
on low-cost housing?
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the contrary, Ford really does think it "knows the answer" and intends to im-
plement it,

"Mr. Winnick asked how a foundation could help a profit-making organize.
tion. Mr. Norton [executive of a "private profit-making real estate tpunda-
tion"] replied that there will have to be a companion nonprofit organization
to take over the public education and service functions of Fair Housing
as well as to conduct what little research needs to be done."

When I asked Mr. Chandler whether he had read the New York Tinwe expoF6
of SA, the grantee, he said that he had not, and he admonished me that Ford's
grant had been to SAI, and that it was GCDC (the wholly-controlled develop-
ment affiliate of SAIl) which bad been exposed. He said, further, that he had
read "all that" elsewhere, earlier. If so, Ford is the more to be blamed. Messrs.
Davidoff and Gold are the founders, directors, trustees, of both organizations,
and are not bound by any outside board. (SAI has a "Board of Advisers," but the
information we have is that it does not meet.) It must be supposed that OCDC
is implementing the peculiar political theories of SA, the grantee of the Ford
Foundation, and that it would behoove Ford to pay attention to published
expos6s.

In effect, Ford is using public funds--public, in the sense that Ford is but
a steward of the money of others, distributing it in a manner which ought to be
for "social improvement," and instead Ford gives grants to developers to imple-
ment its own theories. Such grants are irreconcilable with social responsibility.

In my letter to Mr. Chandler, dated March 30, enclosing a copy of notes of our
telephone conversation for him to correct, if he found errors in it (but which
lie did not do, perhaps finding no errors), I asked :

9. If [there is no possibility of revoking the grant), before the grant Is
renewed or another one given, will you give those who desire it, notice
and opportunity to speak against it?

10. If, before you decided to award this grant, a member of the public
had inquired into whether or not you had made any grant or intended to
make any grant, would you have invited him to give his opinion on it, before
making it?

To these questions Mr. Chandler, in his letter of April 10, did not directly advert,
and speaking generally, he remarked,

The Foundation welcomes comments and criticisms pertaining to its
work. We try to give all points of view a fair hearing, recognizing that some
activities we support are by their nature controversial. However, it is not
practical for us to hold public hearings before reaching decisions on the
proposals we receive, of which there are tens of thousands annually.

This is not an adequate answer. No doubt, when critics write the Foundation. it
files their letters in the file of the grantee. No doubt it would be a simple matter
to give notice to those who had written, upon consideration of a new grant to
that grantee. I once wrote the FPC about a question relating to Candlewood
Jlake, and now. everytime, there is action In the matter of granting the license
to the Connecticut Light & Power Company. which is related to Candlewood
Take. FPC sends me a notice of it. It would be no hardship for the Foundations,
whose business is not to maximize profits, and who therefore do not have to keep

15 Emnhasti added. Louis Winniek, louusln7 an4 Urban Development: The Private
Foundatfo'al Role (New York: Ford Foundation. 196$), p. 17.MeOeorqe Bundy, president of the Ford Foundation. paid the same Ulp-service to objet-
tivitv-"We do not have all the answers."-in hi contribution to the recent educationsinnlement of the Neui York Times. As far as zonino is concerned. and housing, the con-
trary is the case. and Ford even employs the same "p.r. mish-mash" terminoloai as SAT.It. too. spess of "minority familles trapped in the Hartford ghetto" in a pamphlet called
A neet Plare To Live, without author, without date.Ford In not searchin, for the truth, or the answer. Ford is searching for Implementation
of 'its troth, and Its answer, and forways to impose them upon society In a democratic
scrlety, the peonle. through their elected reoreentatives. make the decisions which thiselitist grnuo is now making for us and attempting to imne upon us. by granti like thisono to SA t. Twenty years ngo. folndations were Imneliod to conceal their objectie of
Imnomin, their views of desirable societal rhangos. (See Tae-Ngmot Poundaione: Hear-
in(n before the RFneial (ommittee to InveetfOate Ta-Reempt Poundatfon* and ('omearablc"Oroani-atoion, Pose of Renresentatves. 81d Cong.. 2d ss. on T. Res. 217. Wnshinxton.r (0., 1 914. n. 671.) It might be a step In the right direction if foundations, Inatead of
beiutr forced to enneal their views. were enroirrod to nako them runic. The Publir he* a
right to know. Recommended: a freedom-ofInformation act to apply to the foundation*.
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an eye on minimizing costs, to alert ail who have made themselves known, to a
pending grant which concerns them. Indeed, a central informaNOn bureau might
be set up by the council on foundations of ramee of grantees and names and
addressee of ortios, that this information might be give* to all foundations con-
tcmplating making their first grant to an applicant. Some foundations may not
want this information, and may not want to listen to critics. Others may not want
this information with respect to some grantees, and may want It with respect
to others. How little It would improve grant-giving to compel foundations to have
it, and to hear it, perhaps can be guessed. It is at least a step in the "right direc-
tion," which is to avoid imposing harming the general welfare while attempting
to help some particular class.

My letter to the President of Ford [See p. 226J was passed to the Deputy
Vice President, who wrote me the following answer:

TnE FORD FOUNDATION,
DIvIsION OF NATIONAl, AFFAIRs,

New York, N.Y., April 29, 1974.
Mrs. GERALD SIRKIN,
Sherman, Conn.

DEAR bins. SaKIN: Mr. Bundy has passed along to me your letter of April
23rd for reply. I have reviewed your correspondence with the Foundation and
regard Mr. Chandler's letter of April 10th as a wholly adequate response. May
I remind you of his key sentence: "The Ford Foundation has not invested in
any of the developments of the Garden Cities Development Corporation and
has no plans to do so in the future."? And as a further historical fact, the
Foundation declined, over a period of years, to make any grants to the Suburban
Action Institute until there occurred a legal separation from Garden Cities.
Moreover, the Suburban Action Institute grant, like others of its kind, is
regularly monitored to make certain that the agreed upon grant terms are
faithfully adhered to.

I doubt whether further correspondence would add anything to change either
of our views on this matter.

Sincerely,
Lois WxNKcc,

Deputy Vice President.

SHERMAN, CONN., April 23, 1974.
Mr. McGzoRoK BUNDY,
Prcsidcnt, Ford Foundation, New York, N.Y.

I)EAR MR. BUNY: I have read your contribution to the Netw York Tines,
education section, and am Interested to know that the Ford Foundation believes
it does not know the "answer" but seeks to promote its grantees to find the
"answer."

Your recent grant of $50,000 to Suburban Action Institute interests us. By
the same token, you will, we think, be interested to have an evaluation of the
directors of the grantee organization as scholars, inasmuch as you have granted
them a large sum for a "study." Such an evaluation is suggested by what appears
on the reverse page.

May I ask in return that you kindly explain to me exactly what the Ford
Foundation means by the phraseology in which the grant to SAT was given,
in your March 15 Newsletter. I cannot understand the answer which has been
given me by Mr. Chandler, and hope, therefore, that you will not ask him to
answer this question again.

Yours sincerely,
bs. G. SIRKIN.

Enclosure verso.

P.S. I should also appreciate your answering this question: Does the Foundo
tion have a right to give money to a non-tax-exempt organization?

Notes [added 5/10/74J:
(1) Probably the "reverse page" was Appendix L.
(2) Mr. Winnick does not answer this question either.
(3) Nor this one.
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Four points in Dr. Winnick's letter are worth commenting on.
1. His distinguishing between the time when SAI and GCDC were not legally

separate,_and the time when they became separte, is worth noting, as it implies
that there w4s a period during which both organizations were not separate.
This is contrary to the view claimed by other SAI-foundation-donors. However,
it might be pointed out that GCDO first made its own news announcement, In
contrast to its news announcements' being made always by SAX, only in October,
1973. And that announcement gives, as the address of the organization, the SAX
address. Details elude us which apparently are available to the Ford Floundao
tion to convince them that the real nature of the relationship has significantly
changed.

2. With respect to his final paragraph, as he does not know that we have
evidence that down-zoning will not lower the cost of housing and may raise It;
as he does not know our evidence that zoning does not keep out "the poor and
the blacks," his assertion, which implies that even if he did know it, he would
not change his mind, is worth noting. It suggests that Ford is not interested in
the truth, but in what it thinks is the truth, and that Ford is not interested in
objectivity of its grantees.

3. Though he characterizes Mr. Chandler's letter of April 10th as a "wholly
adequate response," Mr. Chandler omits to answer six specific factual questions.

The public has a right to know the answers to these questions, but the Founda-
tion will not tell. The Newo Milford Times reporter writes in an editorial that
she could not get anyone to speak with here about this grant !

4. My letter of Mar. 29 sought assurance that there was no conflict of in-
terest between giving this grant, which amounts to investing in the prospect
of grantee's success in breaking down local control of zoning, and the recent
large switch in portfolio of the Ford Foundation to land-development-company
investments. I have been assured only that they have not invested in any GCDC
projects. (Neither, apparently, has anyone else!) The question remains:
IV. Should foundations be discouraged /ron both. investing heavily in land

and housing and giving grants to applicants whose aotivitics, if successful,
wcill have the effect of greatly increasing the value of those investments?

Soon after the Ford Foundation gave $50,000 to SAT, whose goal is to break
down zoning, the news broke that Ford has switched its portfolio significantly
into land-development. The Taconic Foundation, one of the first grantors to SAT
and still a grantor, is heavily in land-development and housing." The Field Foun-
dation, another generous grantor to SAT, has eighty percent of Its portfolio In
three trailer companies. One of SAT's goals In Its court suits in New Jersey is
to get the court to force municipalities to allow trailer camps.

Other organizations besides foundations, which have investments In land-
development and in breaking down zoning, and which are obviously in a position
to "affect legislation" by propagandizing, are radio and TV stations. CBS owns
forty-nine percent of Klingbell, a builder of multifamily housing (that is, apart-
inents). Westinghouse Electric owns Station WINS In New York City and has
Investments in land, and both Westinghouse Electric and Station WINS are
presently being sued along with Westchester-County's largest developer, for two
million dollars by the author of a book on zoning,'" whom they depicted as
motivated by a desire to "keep out people"-the charge always made by the
developers and vindictive egalitarians. These people, posing as benefactors of
"l4eople." or benefactors of the poor, aim to increase the value of their property
by forcing the zoning authority to down-grade its zoning.

It is significant that editorials on WCBS and WINS always take the position
of the developers and vindictive egalitarians. A recent editorial on Station
WCBS-TV which attacked the zoning of the Town of New Canaan, Connecticut,
was written--as WCBS-TV has admitted to me in a letter-with the assistance
of SAT's Neil N. Gold. [See Appendixes X-3 and X-4.1

How the causal relationship runs between making grants to zone-breakers
and Investing in land which will rise In value once the zoning Is broken, or
whether there is a significant causal relationship at all, I do not know. But, as
foundations are trustees of quasi-public money, they should, like Caesar's wife,
be above suspicion.

* S ee Taconic's list of stocks held as of 1971, appended and labeled "X-i" and "X-2."
I Property Power, by Mary Ann Guitar (Garden City: Doubleday, 1972).
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V. Responsible legislators. haVe tor some years been concerned to insure that
foundation grants are not uset to influence political campaigns or present
one-sided arguments for legislation. What can be done to encourage tnoro
conformtty with this goal?

EXAMPLES OF ONE-SIDED ARGUMENTS AND ORGANIZATIONS GIVING THEM.

The example of the Suburban Action Institute has already been cited. There
are two additional cases that come to mind, both concerning the propagaidizing
of a point of view concerning land-use, to the end that legislation be affected,
or new legislation effected.
1. Regional Plan Association, "Choices forK 76"

This 501(c) (8) organization presented a TV series last spring, "Choices for
'76," and is repeating some of the "shows" this spring. They purport to be a
"town meeting." But the presentation on land-use was one-sided, sales campaign
being made for "cluster" zoning;" complicated economic questions were pre-
sented in a few seconds which need hours or months to properly explain, like
replacing local property taxes for education with statewide taxes (type, not
mentioned), or replacing local property taxes for all purposes with a property
tax at the State level; like Federal housing-production subsidies versus Federal-
housing-rent supplements to income. Ballots for the "voting" lay in great number
in various places and there was admittedly no attempt to prevent a stuffing of
the ballot box; group leaders were chosen selectively from groups known to favor
RPA's pro-developer housing policies (like the League of Women Voters and
church groupss, to hold viewing and balloting sessions in their houses; and the
results of the poll have been misused by the Regional Plan Association. For ex.
ample, viewers by a wide margin voted to restore the cities; RPA says it now
favors doing this, but an examination of RPA's program indicates that all it
wants to put In the cities are institutions. It still does not want to put ally
housing in the cii les. The housing, it wishes to put in clusters and in new towns
out in the countryside, and all in the name of "saving open space" and "avoiding
scatteration." As one critic wrote:

The R.P.A. cannot be prevented from calling its series "town meeting" If
it so chooses. But where only one party has access to the platform, where
indoctrination is carried on by cell leaders and where no one knows who
votes or how often, it looks as if the town it hasiLn mind is Peking."

This $1.6 million program was financed by many foundations, four or five of
them being also benefactors of SAT, whose housing policies are identical with
RPA's. (See Appendix C.) The Ford Foundation gave $95,000 to support these
Peking Town Meetings, and another $130,000 "to promote citizen involvement in
regional planning" in 1970. Altogether, the Ford Foundation has given the
Regional Plan Association nearly $1.4 million since 1964, the effect of which,
in so far as it has an effect, is to disintegrate home-rule and, concomitantly,
good-government.

RPA reports that HUD gave approximately $800,000 to this Peking Town
Meeting. Should it have? The purpose was to affect legislation, whether directly
or indirectly. The means was propaganda-a one-sided presentation. There is a
threat to our safety and welfare where the Government finances propaganda.
With its enormous resources, it can overwhelm us.

Suggested remedy: HUD and other subdivisions and agencies of the U.S.
Government which behave like foundations should be treated by your Honorable
Committee as foundations.

1 "Clustering" is the placement of dwellings, whether single-family houses, townhouses,
or garden ap rtments, on a plot of land In such away as to move them closer together than
normally allowed by the zoning regulations. Supposedly, the land thus saved from building
will be set aside as "open space." Frequently, however, there is no open space or the open
space gets built upon, or the open space Is unbuildable anyway. Developers favor cluster
because it allows them to build at higher than the allowed density, and It lowers their costs.
Conservationists are sometimes attracted to It in the belief that it saves "open space."
Developers often pose as conservationists In promoting it. William H. Whyte, of the
American Conservation Association is the chief publicist for it. The American Conservation
Association is Laurance S. Rockefeller's, and Mr. Rockefeller Is a developer. Another early
publicist for cluster is Leon N. Wheeler, a past President of the National Association for
Home Builders; see p. 6. note. above.

18 Letter to the Nero York Times, June 5, 1978, from Natalie Sirkin.
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HUD and the National Endowment for the Arts should come within the Juris-
diction of your Committee In so far as they make grants.

2. Governor Rockefeller's Commission on Ortitioal Ohoices for Americans
This Commission includes leaders in the anti-home-rule movement. They are

Laurance S. Rockefeller: Edward J. Logue, head of New York State's Urban
Development Corporation (who refused to take the job unless the State legis-
lature would give him the power to override local zoning) ; Nancy Hanks, Chair-
man of National Endowment for the Arts, who has given a grant to SAL The
Executive Director Is Henry L. Diamond, a man who advocated abolition of
home-rule when he was Commissioner of the Department of Environmental
Conservation for the State of New York.7 Governor Rockefeller fathered a nun-
her of anti-home rule measures, and all of them were rejected by the citizenry:
a Hudson River superhighway; referenda for bond Issues for highways; the
Rye-Oyster Bay Bridge; Logue's power to override local zoning (which the
State legislature voted to rescind twice, the second time being necessitated by
the Governor's having vetoed the measure the first time).

We have addressed a letter to all the members of this Commission, one-third
of whom are Rockefeller-family, -institution, or -government associates, telling
them why we think their Commission is a "stacked deck" on the subject of land
use, a copy of which, as it was published in The Yorktowner of January 10, 1974,
is appended and labeled "V."

It is difficult to get information on what is going on in this Commission. I have
many times requested to be put on their mailing list for releases, been graciously
assured that I have been, but have never received anyreleases without renewing
my request. Nonetheless, the following information has been learned as to
procedure:

The Commission is divided into panels, and each panel is deciding different
issues. Very little money, relatively speaking,' is to go into original research.
Itellance will be put on research which is already done. In the matter of land-
use, the only research which is generally known has been done by the anti-home,
rulers, which effectively bars Panel No. 6, the Panel that will be considering
questions of land-use, from getting more than a one-sided view of the question.

Panel No. 6 has twelve members, and among them are national leaders in the
anti-home-rulers movement; L. S. Rockefeller, Edward J. Logue, Nancy Hanks.
It is likely that few members who are not anti-home-rulers have ever before been
exposed to this question. The Panel has no known pro-home-rulers.

It is apperently the approach to submit certain "critical questions" to the
panels, but my request for the questions to Panel No._6 has gone ignored. (A copy
of my letter requesting this information is appended at'"W.")

The lobby against home-rule is large and powerful, and includes a foundation
It up by the Builders Institute of Westchester and Putnam Counties. for the
purpose of educating the public in the "desirability" (to the builders) of
"orderly" development, and the "dangers" of "haphazard growth." Laurance S.
Rockefeller's "Task Force on Land Use and Urban Growth" includes people like
Henry L. Diamond, James W. Rouse (entrepreneur of the "new town" of Colum-
bia, Maryland), the League of Women Voters' National Land Use Committee
Chairman, the Executive Director of the National Urban League, and Paul
Ylvisaker. Ylvisaker was one of the "expert witnesses" in the case of Oakwood
at Madison, at which SAI's Paul Davidoff was another "expert witness," con-
cerning "exclusionary" zoning. It is not surprising that this Task Force recom-
mends that every State adopt a UDC to take land by eminent domain and over.
ride local zoning, equating, "development" with the "public interest." (Our view
is: What is good for the developers is not necessarily good for the country.) It is
not surprising that the Taik Force recommends that:

Existing non.-proflt organizations should be supported [,J and appropriate
additional organizations established [,] that will provide government attor.
neys with the expert testimf-ny, research assistance, and skilled tactical
advice needed to prepare for important land-use cases. Foundations could
support one or moie institutions of this type. . , . Eventually, after such
organizations are established, they should be financed by voluntary contribu.
tions from state and local governments in small annual amounts." [Emphasis
in the original.]

IS See my article analysing Diamond's "Preliminary Edition" of the Environmental Plan
for New fork State, "An Egg Facial for the Governor," 2he Yorktotner, Aug. 8, 1918,
p. 13 attached and labeledU'

00 *he Uae of Lansd: A MIfiens' PoUpy Gide to Urban Growth, A Task Free Report
Sponsored by The Rockefeller Brothers Fund (New York: Crowell, 1978, p. 178.
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The SAI is just such an organization, and the Rockefeller Brothers Fund,
which financed that "study," is Just such a Foundation which has given SAI
support. In these controversial land-use cases, where the public has no financial
support but must defend itself against the developer, the developer now has the
expert assistance of "non-profit" tax-exempt organizations like SAI, who are
financed by foundations like Rockefeller Brothers Fund; and to this powerful
combine, Messrs. Rockefeller, Ylvisaker, Diamond, Rouse et ale propose that
state and local governments make contributions. 11

Governor Rockefeller's Commission on Critical Choices for Americans should
be recognized as the most recent, and the most prestigious, of the anti-home-rule

i organizations, and one more elite body to tell us what we should want, with
a small budget for study and a huge budget for spreading the results around,"

Remedy: To expect foundations to police themselves is not likely to be effica-
cious, since so many of them are committed to "affecting legislation" through the
courts, as the Internal Revenue Code disallows them from doing so directly
through the legislature." Should not "affecting legislation" be precisely defined

-_t4ndude the indirect means of the courts? Ends which are achievable through
the courts, are no less effectual than where achieved directly through the legis-
lature. Going through the courts, instead of through the legislature, is a means
of defying the will of the voters and imposing upon them the will of an elite.
If the anti-home-rulers' proposal is good, if their proposal will improve the gen-
eral welfare, let them bring it forward through the legislature, and not sneak
It in through the backdoor of the courts. Let the tax laws not avoid fulfilling
their purpose by closing their eyes to the end, and concentrating their attention
on the means--"affecting legislation" solely through the legislature-since it is
not the sole means.

I am assured that the Tax Reform Act of 1909 reflect a concern on the part of
responsible Congressional Committees to insure that foundation grants are not
used to influence any political campaigns or to present one-sided arguments for
Legislation. I have tried to show that one-sided arguments are presently being
put forth, under the sanction of the tax laws. I have suggested means for closing
this gap which I hope will be helpful.

(Mrs.) NATALI SIRKIN.

The Use of Land is written entirely from the point of view of the developer, which an
occasional sentence noticing undesirable "overdevelopment" should not be allowed to cloud.
"(Djevelo pment initiated by private developers and builders, confers essential public bene-
fits [p. 192." "Orderly development" i e uated with "the protection of natural, cultural,
or aesthetic resources" for which the U.S. supreme Court is exhorted to rule against zoning
[p. 1751, thu.% affecting (adreraely) leiasation already declared "ootttutfonal."

U The results will be a scattering of the cities over the countryside In clusters new
towns, Puds ("Planned unit developments") -all to "avoid scatteration"; additional
highway- and sewer-constrtuction, allegedly to lower the cost of development by building
them before an area is developed, but actually encouraging dispersion from existing cities,
of industry and of population. Their view of what public policy should be. will deprive
all municipalities of the right-to control their own zoning, will put all municipalities
through the state's Dull Homogenizing Machine, like dough through a noodle machine
depriving American consumers of the great range of places to live in, to suit all tastes and
all pocketbooks, and making all municipalities look alike. If we are io outlaw the right of
a municipality to decide its own zoning, and the right of a municipality to zone for large
lots, because there are some people who cannot afford to live in other than a trailer, by
the same reasoning we would have to outlaw mink coats because some people cannot
afford them. and outlaw cloth coats because some peopkL cannot afford them; and in the
end we shall all be wearing Chinese blue pyjamas.M Additional examples of grants that Indicate commitment to a point of view include
the Ford grants to the UDC-and to TWO. The UDC does not need Ford's money. It has
tlta power to float tax-free bonds, The Ford errant. of $200.000. Is to promote "racially. and
economically integrated housing." which Is the aim of the Davidoff/Gold "new community"
projects. By giving UDC £200.000 Ford Is doing nothing more than demonstrating its
"'commitment" to what UDC stands for. Another questionable Ford grant is for almost
$800,000 to The Woodlawn Organization, for "su ppot of real estate, social services, and
commercial activities." Woodlawn was described by sympathetic observers aa the "under-
class" of criminals who engaged In drug-pushing, murder and other crimes, and who were
the recipients of a one-million-dollar grant from O00. his study points out that "This
underclass is not something brought into the city by rural-to-urban migration or an
Indigent us black culture: Il-s inAtead largely the product of urban welfare olicies, which
istitutionalize poverty . . ." ("Woodlawn ; the Zone of Destruction," by Winston Moore,

Charles P. Livermore & George F. Galland, Jr.. The Public lterest, No. 80, Winter 1973,
wj424There is nothing in this up-to-date article to suggest that conditions have changed.
One hones that Ford has found some conditions changed, or its granftIby further serve
to institutionalize poverty.

This organization was thoroughly investigated by the Permanent Subcommittee on In-
vestigations of the Committee on Government Operations in 19068: see parts 9, 10, 11 of
.Riot#, ivitl and Crminal Disorders, Hearings, 90th Congress,. 2d Session.

35-686-74- 23
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SUMMARY OF SUGGESTIONS

I. Should foundations interested in housing and zoning b allowed to form
"development affiliates" which are not tax-exempt? Should foundations in any
field-to widen the question--be allowed to form subsidiaries in the same field?

I. Foundations should not be permitted to make grants to 501(c) (3) organi-
zutions which are affiliated with non-501(c) (3) organizations in the same field.
Alternative: Define "separation" of the tax- and the non-tax-exempt organiza-
tions explicitly to prevent circumventing the law.

III. Foundations should not be allowed to make grants for a "study" where
grantee is not a true scholar. A gfantee is not a true scholar where he has an-
nounced that he has reached a particular conclusion and he advocates that
conclusion. Remedy: Grants should be reviewable. A council should be set up
to determine whether the grantee is a qualified scholar . . . not made up of
foundation men or experts in the field . . . with a penalty amounting to the
amount of the grant in cases of grants not permitted.

[IV.] A freedom-of-information act to apply to foundations. The public has
a right to know-but without such an act, the more we ask, the less we are told
by the foundations.

[V.] A central information bureau might be set up by the Council on Founda-
tions . . of names of interested parties who might want to testify against the
giving of a proposed grant.

IV. Should foundations be discouraged from both investing heavily in land
and housing and giving grants to applicants whose activities, if successful, will
have the effect of greatly increasing those investmentsY

V. What more can be done to induce foundations to present more than one-
sided arguments for legislation?

[VI.] "Affecting legislation" should be broadened to include not only direct
recourse to the legislature but indirect recourse through the courts. (This sug-
gestion is discussed especially at pp. 29-30.)
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CURTIFICATE OF INCORPORATION OF GARDEN CITIES DEVELOPMENT CORP.

First.-The name of this Corporation is Garden Cities Development Corpora-
tion. It is to be incorporated pursuant to New Jersey Statutes Annotated Title
15, chapter 1.

Second.-Whereas, the Governor and Legislature of the State of New Jersey
declared the existence of a statewide housing shortage; and

Whereas, the impact of this shortage has been particularly severe with re-
spect to the development of decent, safe, and sanitary housing projects for oc-
cupancy by families and individuals of low and moderate income and by non-
white and minority group families; and

Whereas, this shortage is often aggravated by restrictive applications4 of local
land use controls resulting in exclusion from many localities within the state
of housing for occupancy by families and Individuals of low and moderate
income and by non-white and minority group families;

Therefore, the purposes for which this Corporation is formed are:
(a) To create a housing sponsorship vehicle tq expand housing opportunities

In the State of New Jersey for all income groups, but with particular attention
to making decent, safe, and sanitary housing available to families and Indi-
viduals of low and moderate Income and non-white and minority group families
in those localities from which it has been excluded, in whole or in part,
heretofore.

(b) To engage in research activities pertaining to the development of housing
and related facilities, on its own behalf, and on behalf of all other organizations
involved In the production of housing and new communities.

Thrd.-The location of the principal office of this Corporation Ia at No. 715
Park Avenue, in the City of East Orange, County of Essex, and the name of
the agent therein and in charge thereof, upon whom process against the Cor-
poration may be served, is Nell N. Gold

Fourth.-The number of Trustees of this Corporation is four.
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Fifth.-The names and addresses of the Trustees selected for the first year
oftexistence of this Corporation are:

Paul Davidorif, 18 Forest Park Avenue, Larchmont, New York 10583.
Linda Davidoff, 18 Forest Park Avenue, Larchmont, New York 10583.
Nell N. Gold, 1174 Sussex Road, Teaneck, New Jersey 07668.
Martha B. Gold, 1174 Sussex Road, Teaneck, New Jersey 07666.
Sixth.-In extension and not in limitation of common law and statutory

powers, this Corporation, acting through its Trustees, shall have the powers:
(a) To acquire, own, use, sell, lease, encumber assign, or otherwise transfer,

dispose of, or deal in real or personal property or any interest therein.
(b) To own, operate, construct, acquire rehabilitate, or otherwise participate

in the development of housing and related commercial, recreational, educational,
and public facilities without limitation, either by itself or in association with
other organizations or individuals, and to engage in research In aid thereof.

(c) To join in any and all forms of business relationships including the hold-
ing of stock In other coirporatlons, and participation in joint ventures, general
or limited partnerships, or associations formed to develop housing and related
facilities.

(d) To accept loans, advances, loan insurance, guarantees, or other types of
aid or grants from the Federal Government or any agency or instrumentality
thereof, the State of New York or any agency or instrumentality or political
suxlivision thereof, or a private organization in furtherance of the Corporation's
purposes.

(e) To invest and reinvest the principal and income of the Corporation in such
property, real, personal, or mixed, and in such manner as they shall deem proper,
and from time to time to change investments as they shall deem advisable; to
Invest in or retain any stocks, shares, bonds, notes, obligations, or personal or
real property (including without limitation any interests in or obligations of
any corporation, association, business trust, investment trust, common trust
fund, or investment company) although some or all of the property. so acquired
or retained is of a kind or size which but for this express authority would not
Ie considered proper and although all of the Corporation funds are invested in
the securities of one company. No principal, however, shall be loaned, directly
or indirectly, to any Trustee or to anyone else, corporate or otherwise who has
at any time made a contribution to this Corporation, nor to anyone except on
the basis of an adequate interest charge and with adequate security.

(f) To sell, lease, or exchange any personal, mixed, or real property, at public
auction or by private contract, for such consideration and on such terms as to
credit or otherwise, and to make such contracts and enter Into such undertakings,
relating to the Corporation's property, as they consider advisable, whether or not
such leases or contracts may extend beyond the duration of the Corporation.

(g) To borrow money for such periods, at such rates of interest, and upon such
terms as the Trustees consider advisable, and as security for such loans to
mortgage or pledge any real or personal property with or without power of sale;
to acquire or hold any real or personal property subject to any mortgage or
pledge; and to assume any mortgage or pledge on or of property acquired or held
by this Corporation in furtherance of the Corporation's purposes.

(h) To vote, to give proxies, to participate in the reorganization, merger or
consolidation of any concern, or in the sale, lease, disposition, or distribution of
its assets; to join with other security holders in acting through a committee
depositary, voting Trustees, or otherwise, and in connection to delegate authority
to such committee, depositary or Trustees and to deposit securities to them; tO
pay assessments levied on securities or to exercise subscription rights In respect

-of securities.
(I) To employ a bank or trust company as custodian of any funds or securities

and to delegate to it such powers as they deem appropriate; to keel) any or all
of the Corporation property or funds in any place or places in the United States
of America; to employ clerks, accountants, attorneys investment counsel, invest-
ment agents, and any special services, and to pay the reasonable compensation
and expenses of all such services In addition to the compensation of the Trustees.

(j) To borrow money, and to Issue evidence of indebtedness, whether secured
or unsecured, and if secured to secure same by mortgage, deed of trust, pledge,
or other means in furtherance of the Corporation's purposes.
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(k) To elect officers, appoint agents, engage employees, define their duties, and
fix their compensation.

(1) To execute and deliver deeds, assignments, transfers, mortgages, pledges,
leases, covenants, contractual agreements, promissory notes, releases, and other
instruments, sealed or unsealed, incident to any transaction In which the Corpo-
ration becomes involved.

(in) To have and exercise all powers necessary and conventional to the fulfill-
ment of the purposes and objectives of this Corporation.

Seventh.-This Corporation shall exist in perpetuity unless dissolved by Its
Trustees in accordance with the laws of the State of New Jersey. In the event
of such dissolution, all assets of the Corporation after payment of debts, shall
be disturbed by the Trustees, provided that such distribution of assets upon
dissolution of the Corporation may only be made to corporations, trusts, funds,
foundations, or community chests created or organized under the laws of the
United States, or any State or territory thereof, or the District of Columbia, or
any possession of the United States organized and operated exclusively for civic,
scientific, educational, religious, or otherwise public purposes, no part of the net
earning of which inures or is payable to or for the benefit of any private share-
holder or individual, and no substantial part of the activities of which Is carry-
ing on propaganda or otherwise attempting to influence legislation or intervene
in any political campaign on behalf of any candidate for public office.

Bighth.-The Corporation Is irrevocably dedicated to and shall be operated
exclusively for Its purpose on a nonprofit basis such that the income and assets
of the Corporation shall be used only for Corporate purposes and shall not inure
to the benefit of any individual, provided that nothing contained herein shall
be construed as prohibiting payments to the Trustees, officers, agents or em-
ployees of the Corporation for reasonable expenses incurred and reasonable
compensation for services rendered In the furtherance of the purposes of the
Corporation. /

Ninth.-The names and addresses of the incorporators of this Corporation
are:

Paul Davidoff, 18 Forest Park Avenue, Larchmont, New York 10538.
Linda Davidoff, 18 Forest Park Avenue, Larchmont, New York 10538.
Neil N. Gold, 1174 Sussex Road, Teaneck, New Jersey, 07666.
Martha B. Gold, 1174 Sussex Road, Teaneck, New Jersey 07660.
Dorothy M. Finlay, 484 Elizabeth Rd., Yorktown Heights, New York.
Tenth.-Any person may rely on a copy, certified by a notary public, of the

executed original of this Certificate held by the Trustees, and of any of the
notations on it and writings attached to it, as fully as he might rely on the
original documents themselves. Any such person may rely fully on any state-
ments of fact certified by anyone who appears from such original documents
or from such certified copy to be a Trustee under this Agreement. No one deal-
ing with the Trustees need inquire concerning the validity of anything the
Trustee purport to do. No one dealing with the Trustees need see to the appli-
cation of anything paid or transferred to or upon the order of the Trustees or
the Corporation. No. 1128

STATE OF NEW YORK
County of Westchester, as.:

I, Edward N. Vetrano, Clerk of the County of Westchester and Clerk of the
Supreme Court and County Court in and for said County, the same being courts
of record having a seal,
DO HEREBY CRRTIPY. That D. Sheldon Goldman whose name is subscribed to
the deposition, certificate of acknowledgment or proof of the arnnexed instru-
ment, was at the time of taking the same a NOTARY PUBLIC in and for the
State of New York, duly commissioned and sworn and qualified to act as such in
Westchester County and throughout said State# that pursuant to a law a com-
mission, or a certificate of official oharaoter, and an autograph signature of said
NOTARY PUBLIC, have beet filed in my opoe; that said NOTARY PUBLIC
was duly authorized by the laws of the State of Now York to administer oaths
and affirmations, to certify that the acknowledgement or proof of deeds anmd other
toritten instrume"ts for lands, tenements and hereditaments to be read in
evidence or recorded in said State, to protest notes and to take and certify
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depositions; and that I am well aoquafnted with the handwriting of such
Notary Public, or have compared the signature of said Notary Publio on the
tnn.xed instrumcnt with 8uch Notary Public's autograph signature deposited in

iny ofliee and believto that the signature on the annexed instrument 18 genidne.
No notary seal required by the laws of the State of Now York.
Ili Witness Whereof. I have hereunto set my hand and afflxed by offcial seal

this 30th day of July 1971.
EDWARD N. VETRANO,

County Clerk and Clerk of the Supreme Court and County Court,
Westchester, NF.

EJleventh,-This Incorporation is to be governed in all respects by the laws
of the State of New Jersey.

In witness whereof, we have hereunto set our hands and seals this thirteenth
day of July, AD., 1971.

Witnesses
CHARLES LEE, PAUL DAVIDOFF,
CHARLES LEE, NEIL M. GOLD,
CHARLES LEE, LINDA DAVIDOFF,
CHARLES LEE, MARTHA B. (1OLD,
CHARLES L,4 DOROTHY M. FINIAY.

State of New York
County of Westchester

On t he 13th day of July 1971, before me personally came 'Paul l)avidoff, Nell
M. Gold, Linda l)avidoff, Martha B. Gold, Dorothy M. Finlay to me known to
be the individuals described in and who executed the foregoing instrument and
acknowledged that they executed the same

State of New York
County of Westchester

On the 13th day of July 1971, before me personally caine Charles Lee the
suscribing witness to the foregoing instrument, with whom I am personally
acqulntited, who, being by me duly sworn, (lid depose and say that he resi(des
at 625 North Street, Grenwich. Connecticut that he knows Paul l)avidoff,
Neil M. Gold, Linda Davidoff, Marth B. Gold, Dorothy M. Finlay to he the In-
(iviluals described In and who executed the foregoing Instrument; that he, said
suseribing witness, was present and saw them execute the same, and that he,
said witness, at the same time suscribed his name as witness thereto.

NONPROFIT CERTIFICATE OF AMENDMENT OF CERTIFICATE OF INCORPORATION

'T'le undersigned, the President and the Assistant Secretary of Garden Cities
D development Corporation, duly incorporated tinder the laws of tile State of
New Jersey, hereby certify, that a regular meeting of the said Association held
at Its ('lub House at 715 Park Avenue. in the City of East Orange, on 7 May 1973,
at 10 :00 a.m. o'clock, and said Association by a majority of the votes cast by the
members of said Association present at said meeting resolved to change the pur-
poses of said Association as hereinafter specified, and to that end we do certify
and set forth:

1. iThat the name of said Corporation in use immediately preceding tile passage
of th resolution as aforesaid, and at the making, recording and filing of this
ccrt ifle .te Is Garden Cities Development Corporation.

2. The location of the principal oMce of this corporation is at No. 715 Park
Aviinue. in the City of East Orange, County of Essex and the name of the resident
agent therein and in charge thereof, upon whom process against the corporation
ma be served is Neil N. Gold.

3. The purposes of the corporation are:
(a) To create an entity for the sponsorship) of, and to develop housing and

related commercial and other facilities for all income groups, but with particu-
lar attention to making decent, safe and sanitary housing available to families
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and individuals of low and moderate income and non-white and minority group
families in these localities from which it has been excluded, in whole or in part,
heretofore

(b) To engage in research activities pertaining to the development of housing
and related facilities, on Its own behalf, and on behalf of all other organizations
involved in the production of housing and new communities.

In Witness Whereof, we have hereunto set our hands and the seal of the said
Garden Cities developmentt Corporation, as aforesaid at East Orange, New Jer-
sey on this 7th day of May 1973.

NEIL N. GOLD,
Attest: President.

J. JACKSON WALTER,
Assistant Secretary.

STATE OF NEW YORK
County Of WCetchester: s

Be it remembered that on this 7th day of May A.D. one thousand nine hundred
nnd seventy three, before me, the subscriber, a Notary Public in and for the
County of Westchester and State of New York, personally appeared J. Jackson
Walter who, being by me duly sworn, does depose and say that he is the Assistant
Secretary of the Garden Cities Development Corporation as aforesaid, and well
knows the corporate seal of said Association so as aforesaid in the foregoing cer-
tificate named; that the same was so affixed thereto and the said certificate was
signed by Neil N. Gold, who was at the date and execution thereof the President
of the said Association, in the presence of said deponent, as the voluntary act
and ded of the said Association in pursuance of a resolution so as aforesaid
passed and that the said deponent at the same time signed the same as subscribing
witness,

Sworn and subscribed before me at Tarrytown, New York the day and year
aforesaid.

A. SEVEYEVXO.

STATE Or NEW JERSEY,
DEPARTMENT OF INSTITUTIONS AND AoENCIES,

DivisioN OF PUBLIC WELFARE,
Trenton, N.J., May 8, 1973.

Re Garden Cities Development Corporation (Amendment).
Mr. NEIL W. GOLD,
East Orange, N.J.

DIvAR 3aR. GOLD: This is to advise that we have reviewed the Amended Cer-
tificate of Incorporation pertaining to the above mentioned corporation.

In our opinion, this is not the type of corporation that is contemplated by
R.S. 15:1-15 as requiring the affirmative approval of the Coninissioner of Insti-
tutions and Agencies. Athough described and structured as a non-profit corlora-
tion, it does not appear to be essentially charitable or eleemosynary within the
purpose and means of the cited statute.

This determination means that the approval of the Commissioner of Instito-
tions and Agencies is found not to be a necessary prerequisite to acceptance of
your amended certificate. You may not, however, infer that all aSpects of the
Amended Certificate of Incorporation are correct and approved. The office of
the Secretary of State will advise you as to other statutory requirements.

We are retaining a copy of the Amended Certificate for our files and are
returning the original herewith, which you may proceed to transmit to the
Secretary of State who has been. informed of our finding as stated herein.

Sincerely yours,
OGEN Or LEN N.

Public Welfare consultant.
P..-We also reviewed a copy of the original Certificate of Incorp ration

noting that the Secretary of State had filed your incorporation papers oni
September 7, 1971. We are retaining a copy of these papers for our files.
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STATE Or NEW YORK,
DEPARTMENT OF STATE,

CORPORATIONS BUREAU.
Albany, N.Y., September 28, 1978.

Garden Cities Development Corporation, a New Jersey corporation, received
authority to do business in this state 8/4/72 Westchester County.

We do not furnish extensive abstracts from certificates on file. An uncertified
copy of the certificate of authority may be obtained upon statutory fee of $3.50.

JOHN P. LOMENZO,
Secretary of State.

[From the Yorktowner, Apr. 11, 19781

CATCHBAsINs FOR A DISINTMGRATINO NEW YORK

TH DEVELOPERS CALL IT "SOCIAL CONSOIOUSNESS," BUT AUTHOR SIRKIN SEES
DVChMTION AND TROUBLE FOR WESTCHESTER

(By Natalie Sirkin)

The "friends" of the American city can think of nothing better to do for it
than to pull It apart and litter the countryside with it. Though the activities of
New York State's Urban Development Corporation to force nine Westchester
towns to accept apartments have slowed since President Nixon said the Federal
Government will not pay for them, the issue Is far from dead. In fact, now that
the Regional Plan Association has launched its formidable indoctrination cam-
paign with the same objectives as UD0's, It Is more pertinent than ever to ask
what UDC's purpose is. What motivates UDC to attach local zoning ordinances,
in an attempt to force the construction of apartments, in rural Westchester
towns, most of which do not allow apartments?

Their motive cannot be to fill a housing "need" in those nine towns. The I'DC
has not even attempted to show that the housing in those towns is "substandard"
or "unsanitary," to a degree justifying its overriding the local zoning. As for
Westchester County as a whole, UDC has been arguing that construction of
housing cannot keep up with demand, under present regulations: and up until
late January, 1978, they have been using a figure of 92,000 additional housing
units required in the County by'1980. But halt of that estimated 92.000 is based
on expected immigration into Westchester, and only half is based on the increase
of the natural population. In effect, they have been arguing that the construction
problem arises from heavy immigration. On the contrary. The rate of immigra-
tion depends closely upon construction: for, to a great extent, the immigration
Is a response to the ready availability of housing.

Their reasoning has thus been hopelessly circular. They claim that a demand
for housing exists, and that they are meeting that demand. They are not. They
are creating a demand, by putting up additional housing. Their method of esti-
mating "need" would mean that Westchester County could never supply enough
housing to catch up with demand.

The more housing that is built, the greater the immigration in response to that
new housing, and the more the housing which will (as a result) be needed to
supply that expected greater immigration, etc., etc.. etc.

On January 28, the UDC, without explanation, stated its estimate of additional
housing needed by 1980 as 48,000 Instead of 92,000, apparently eliminating the
immigration component in response to criticisms of its estimating methods. But,
though this correction removed the UDC's grounds for intervening in West-
chester's home rule, no change in UDC's policy followed.

The TTDC's motive cannot be to benefit the urban poor bv relocating them in
the rural areas. The inadequate employment opportunities, the high cost of trans-
portation, the absence of mass transportation, the meager entertainments of
country life compared to city life--all these are disadvantages for people of
limited means, many of whom moved to the cities to escape them. It is significant
that the Regional Plan Association, which found great number of people to com-
plain on TV about the quality of their housing, could not find a single person
who wanted to move out of the city and Into the country.
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Their motive cannot be to help the cities. They do not intend to redevelop city
blocks which have been cleared for redevelopment, or to demolish apartments
which they have emptied. Those apartments will be allowed to fill up again with
still poorer people, attracted into the city by the vacancies. Neither UDO nor the
Regional Plan Association has a plan to plug up the hole In the bottom of the
boat.

So if they are not helping the people whom they intend to relocate, or the
- places they intend to move them from, or the places they intend to move them

into, who is to gain?
Possibly the gainers include some who derive enjoyment from despoiling a

pleasant area. There are unquestionably those who enjoy pulling others down, not
to raise anyone, but leveling for its own sake. Let us hope that these vindictive
egalitarians are no more than an aberrant fringe of our i'. ty.

But the main force behind the UDC, we believe, lies elsewhere. We can get a
clue from looking at the occupations of the Directors of the UD--building con-
tractors, real estate middlemen, bank directors--all the people who will profit by
breaking down zoning in suburban and rural areas. We can get another organiza-
tion dedicated to breaking down zoning in suburban and rural areas, also, osten-
sibly, in the public interest-the Suburban Action Institute.

The Suburban Action Insttute, of 180 East Post Road, White Plains is a trust
organized on June 16, 1909. According to their application to the Internal Revenue
Service to be classed as an educational foundation, they received more than ten
per cent of their income "for services rendered." What services? Rendered to
whom? Their answer to another and perhaps-not-unrelated question on their
application form is that they "will seek contract work with government agencies
in the areas of research and development." What Government agencies? UDC?

Suburban Action Institute was granted foundation status. It can receive tax-
free money not only from foundations but from any taxpayer. Its application
states that it has been receiving money from the Stern Family Fund and the
Taconic Foundation. The Taconic Foundation is also helping to finance the
Regional Plan Association's present attack upon zoning; and the wife of one of
Suburban Action Institute's founders, Linda Davidoff, is also associated with the
Regional Plan Association.

Suburban Action Institute has been active in forcing apartments into munici-
palities which are zoned for single-family houses, in New York, New Jersey,
and Connecticut But foundations like Suburban Action Institute, organized
under Section 501(c) (3) of the Internal Revenue Code, are distinctly barred
from "carrying on of propaganda or otherwise advocating or approving pending
or proposed legislation." There are some who suppose that local zoning ordi-
nances in New York, New Jersey and Connecticut are "Legislation" within the
meaning of this provision. They may well wonder why the Internal Revenue
Service has never withdrawn Suburban Action Institute's foundation status.

Suburban Action Institute has been active in forcing apartments into single-
family zones apparently for altruistic reasons. But information has recently
come to light that Suburban Action Institute has a business affiliate, Garden
Cities Development Corporation, whose function is large-scale housing and com-

-mercial development in areas where zoning can be destroyed. Surprise, surprise!
The same men who are the Directors of the Suburban Action Institute are also
the Directors of the developer-affiliate.

Suburban Action Institute announced on November 15 that its developer-
affiliate is planning a 4,600-apartment PUD ("planned unit development") with
large-scale commercial facilities and other mass facilities in Lewisboro. Lewis.
boro is one of the "softer" of the nine Westchester towns where UDC is leading
the developers' assault on local zoning.

This pattern--developers with gigantic projects preparing to follow UD0
through the small and innocent-looking breach which UDO threatens to make
in the local zoning ordinances-is already appearing elsewhere in Westchester.

In Soiers, another of the nine towns. Henry Paparazzo, whose Heritage Vil-
lage changed the rural character of Southbury, Connecticut, applied for a
variance to put up a similar Heritage of 8,000 apartments.

Perhaps 8.000 did not seem horrendous compared with the 10,000 which the
Town officials were told UDO intended to build originally. But whatever the
reason, Paparazzo appears to have had no difficulty. He reported the council.
men "trying to be cooperative," and, at a Zoning Board of Appeals hearing, which
seems to have attracted an unexpectedly large crowd, "something in the air in
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Soiers caused 'flu' to strike down two members" requiring cancellation of the
meeting (Yorktowner, June 28 and October 21). In due course, Developer Papa-
razzo was granted his variance.

In Greenburgh, another of the nine towns, Robert Weinberg, founder of Robert
Martin Associates. Westchester County's largest developer, has sold UDC seven-
and-a-half acres of his tract of 177 acres. Now that Ui)C has pried open Green-burgh's zoning door, Developer Weinberg has appeared before the Planning
Board with a proposal to wipe out the one-acre, single-family zoning and deposita vast PUD of 1760 apartments, office buildings, and a shopping center on anarrow, serpentine country road. Developer Weinberg did not sell his seven-and-a-half acres to UDC because he thought that UDC's low-income garden apart-ments would enhance the value of his remaining 170 acres. On the contrary,he threatened a League of Women Voters' meeting, a year ago last spring, thatunless he was allowed to build as he pleased, he wbuld sell land to UDC. A fewmonths later, Weinberg told the New York Times, "Within a half hour of here,I've got 500 to 600 acres I can't do anything with because of zoning. It's all zonedfor one house an acre . . . We Just can't run with local hometown rule. Everyidiot can come down to the town hall and have his say and the guys lip fronttremble because they're afraid they won't be reelected (August 15, 1971).".Developer Weinberg can, of course, make a reasonable profit by building single.family houses, as builders always have. But he prefers making a windfall profit,with the.help of New York State's UDC, which intends to override local zoningwherever it chooses; and with the help of the Regional Plan Association, whichintends to take the power to zone out of the hands of the municipalities entirely,and give it to the counties, who shall take into consideration the housing "needs"of New York City and Newark, and the rest of what it calls the New York Mv.ro-politan Region, which extends from New Haven to Trenton, from Montauk toPougkeepsie. The Regional Plan Association wants wall-to-wall peopling.
,Can there be any doubt but that UDC's and the Regional Plan Association'ssoclalwelfare arguments, thin and implausible as they are, are merely a newcamouflage for the familiar old developers' battering ram?As speaker at a zoning hereing recently observed, "It is a sad commentarywhen the owners of a piece of land are continually forced to defend their posi-tion against the encroachment of developers who disguise their aims under the

heading of 'social consciousness.'"

D
(From the Sherman, (Conn.) Sentinel, Aug. 1, 1073)

VIEws AND OPINIONSEditor:

Since it Is of public interest, I enclose a copy of a letter I mailed July 27 tothe director of the National Endowment for the Arts.
MALCOLM COWLEY.

DEAR SIR: As the former recipient of a grant from the National Endowmentfor the Arts, I was horrified to learn that a later and more substantial grant-of $38,000-bad gone to Paul Davidoff and Nell Gold of the Suburban ActionInstitute. I should like to know what connection, if any, exists between this grant
and the arts In America.

Messrs. Davidoff, Gold, and their colleagues belong to an organization whoseannounced purpose is to upset local zoning ordinances by a mixture of lawsuits, propaganda, argument, and intimidation. Usually the method of SuburbanAction Institute is to file requests for urban developments in various suburbanor rural towns or townships. In this way the Institute forces many towns todefend their zoning regulations In court actions that--so the Institute threntens-will be carried to the Supreme Court at a legal coit to the towns Involved of$200,000 or more for each action. The excuse for this Is that the ghetto dwellersof New York, Bridgeport, Hartford, and other cities should have acces& at a lowcost to the Joys and advantages of suburban living. But in most of the proposed
developments, tile plans are so ambitious and the building costs so high thatabsolutely no one from the inner cities could afford to live in them.



Messrs. Davidoff and Gold profess to be acting for the public good. But one
notes in every development with which their Institute has been associated that
there is also present a land speculator bent on making the largest possible profit.
For example, in the proposed WatersEdge development in the towns of New
Fairfield and Sherman, the speculator holds an option to buy 270 acres. He has
associated himself with Messrs. Davidoff, Gold, ot al in their effort to upset the
zoning regulations. If the effort succeeds, the speculator will make a proit of
more than a million while having risked very little capital.

WVatersEdge (our local Watergate) involves still other horrors. The develop-
ers are planning to build a community housing at least 8,000 people in a remote
area without a safe water supply and without effective means of sewage disposal.
The area borders on Candlewood Lake, already overcrowded and near the danger
point as regards pollution. There are no highways to accommodate the 4,000
automobiles that the community would require.

There are schools nearby, but they are already overcrowded and could not
possibly accommodate 2,i00 new pupils,

Local representatives of the Institute talk grandly about building a new school
that would accommodate perhaps 1,000 of those pupils. They talk about running
hot-water pipes under the access road to keep it open in winter. They talk about
sinking a huge pipe under Candlewood Lake that would cross Candlewood
Mountain and eventually drain the sewage of the new community into the
Housatonic River, after passing through a new sewage plant to be built jointly
by New Milford and Brookfleld. Neither of those towns, however, has undertaken
or has even been requested to accommodate the sewage of 8,000 nonresidents.
Moreover, there are other problems created by siting this new community in an
area where there is no public transportation, or prospect of such transportation,
and where there are no industries to provide new-residents with Jolbs. The
residents would have to travel long distances by private automobiles to their
places of employment, thus burning up more gasoline and adding to the over-
crowding of the highways and the pollution of the countryside.

WatersEdge is our local examplr'f the sort of activity now to be encouraged
by a grant of $38,000 from the National Endowment for, my God! the Arts.

The problem of housing the 40 million people, more or less, of our Eastern
Megalopolis, the vast urban and suburban area extending from Portian(], Maine,
to Norfolk, VIrginia, simply cannot be solved by upsetting the local zoning
ordinances of one little town after another. If Messrs. Davidoff and Gold suc-
ceed in their undertaking, the effect will be to hasten tlie process of depopulat-
ing the cities and destroying the open countryside. More and more suburbant
sprawl. Higher and higher taxes for those who now live in the little towns.
More and more crowded developments that will turn quickly into ne)w lums.

Of course what our vast conurbation needs is more long-range planning for
larger and larger areas. There should be new towns-many of them-but they
should not be pilinC at- random wherever Suburban Action Institute finds a
greedy landowner and weak-kneed town officials. They should be placed where
there is need for new industries or a new labor force. They should be place(l near
highways and railroads and in districts with a safe water supply. They should
be planned so that people of different races and different Incomes can live there
in comfort and security and find employment in the neighborhood.

Around the new towns-and the old ones too-there should be a greenhelt
where building is severely restricted and where every effort is made to pre-
serve farms and open spaces. That brings me back to WatersEdge, the latest
Davidoff-Gold monstrosity. In any logical plan for the metropolitan area. Sher-
man and New Fairfield would not be the site for a new town. They would be
part of a greenbelt area preserved for the benefit of everybody-not only for-
their own residents, but also for city dwellers who would like to find green
pastures and fresh air without traveling for hundreds of miles.

That is one of the Ideals that Messrs. Davidoff and Gold are trying to destroy.
For them to be encouraged by the National Endowment for the Arts seems to
me a complete turning away from the purposes for which the Endowment was
funded by Congress and which it has served admirably in the past. Ol, yes. the
grant to them is "for study." hut with their background and announced pur-
poses. everybody knows what the results of the study will be. In thiOs reat
country eager for the arts, aren's there projects and artists that the Endowment
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can sponsor without diverting $88,000 to confrontation politics and an under-
taking that is essentially short-sighted and destructive.

Sincerely,
MALCOLM COWLEY.

HOLMDEL TOWNSHIP,
Holmdel, N.J., JuIV 18, 1978,

MARSHALL MUNCH,
,Sherman Civio Assootation,
Sherman, Conn.

I am enclosing a copy of an article which appeared in a New Jersey newspaper.
From the article, It seems that the Town of Sherman is faced with a problem
similar to the Township of Holmdel in New Jersey.

We, along with a number of other New Jersey municipalities, are being sued
by Suburban Action Institute. In an effort to ascertain the real motives and
money behind Suburban Action Institute, we find information like that reported
by your organization to lie of great interest.

The article stated that a grant had been received from the National Endow-
went for the Arts. Do you have any information regarding this organization?
Specifically, if it is a department of the Federal government, or what branch
of the Federal government it is under? Is it inferred in your release that the
National Endowment for the Arts is not a Federal organization, but receives some
Federal support? If you have any additional information which you think would
be of interest to us, we would appreciate it if you could forward it to us.

There Is a group in Holmdel incorporated under the name United -Citizens for
Home Rule, which may have a similar purpose as the Sherman Civic Association.
-Any information which you pass on to us we would forward to the United
Citizens for Home Rule in hopes of disseminating this information as broadly as
possible

Thank you very much for your interest.
JACK COUGHLIN, Admini8trator.

Enclosure.

[From the West Essex Triboune, Livingston, N.Y., July 5, 1973]
SUBURBAN AcTION INSTITUTE GETS $38,000 GRANT FROM FEDERAL AOENCY

A statement released this week by a Connecticut organization indicates that
the Suburban Action Institute has received a $38,000 federal grant. The SAI
currently has suits against Livingston and several other New Jersey municipali-
ties pending in court, attempting to overturn the present concept of zoning.

The Sherman Civic Association of Sherman, Connecticut, announced this week
that SAT had received a grant from the National Endowment for the Arts in
Washington, D.C., to be used for "study."

The report from the Sherman Civic- Association continued that Suburban
Action Institute operators Paul Davidoff and Neil Newton Gold "are not im-
partial -scholars. Their attacks on zoning show that they have already reached a
conclusion on the question they are supposed* to be studying. They are known
-developers, who proposed to build apartment houses and commercial facilities in
our town (Sherman, Connecticut) and New Fairfield, and in Ridgefield; in Read-
Ing and Mahwah, N.J. ; in Lewisboro, N.Y."

Town supervisor George F. Oettinger of New Castle called the attention of his
congressmen to the $88,000 grant with the statement: "SAI is so bold as to pub-
licize that the'same architect, Peter Kitchell, who designs the commercial and
residential developments, will head the research project financed by the grant."

The Sherman Civic Association charged that federal government funds being
used-in this manner amount to "taxing us for fun#_s being used to attack us." The
statement continued that the residents of such towns as Livingston, which are
being attacked in the courts on the premise that municipal zoning does not allow
the construction of low income housing, "must now dig into our pockets to raise
more money to defend ourselves."

The association has called for an investigation of the grant by the U.S. Con.
gress on the ground that it is a misuse of funds.
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SHEUMAN CMvio AssocLunol,
Sherman, Uonn., MaV 11, 1973.Hion. RICHIARD M. NIXON,

President ol the United States,
WVashington, D.C.

DEAR MR. PRESIDENT: It would be appreciated If you would request the Secre-
tary of the Treasury to request the Internal Revenue Service to rule on the
question of whether the Suburban Action Institute should be permitted to retain
its tax-exempt foundation status.

The Suburban Action Institute is a non-profit tax-exempt foundation organized
under Section 501(c) (3) of the Internal Revenue Code. Although distinctly
barred from engaging In "the carrying on of propaganda, or otherwise attempting
to influence legisation"-as stated in the application form for tax-exempt
status--it has nevertheless commenced law suits to Influence legislation in the
form of the zoning ordinances of New Canaan and numerous other municipalities
in Connecticut, New York and New Jersey. (See New York 'J'ims of 3/7/71, -
p. 56, and its Magazine, 1/7/71, "The Suburbs Have To Open Their Doors,"
by the directors, Paul Davldoff and Nell Gold.)

Despite their tax-exempt foundation status, the directors, Davidoff and Gold,
have formed a "development affillate, Garden Cities Development Corporation
(VY'1tis 11/15/73)." The foundation has commenced action to break down
local zoning ordinances in order to construct residential/comnmercial projects
either by itself, or by Its developmnent affiliate, or In cooperation with still another
prolitinaking partner, In the towns of Readington and Mahwah (New Jersey) ;
Lewixlsoro (New York) ; Rilgefield and Shernman/New Fairfield (Connecticut-
N"'T'imcs 4/2/72, 4/25/72, p. 47; 11/15/72; 4/13/72; (Danbury) News-Times,
5/6/73).

The Suburban Action Institute states that it receives financial support front'
the following foinlidations: "Rockefeller Brothers Fund; the Irwil, Sweeney,
Miller Foundation . . . ; the Taconic Fund . .. and the Field Foundation (New
Milord Tim s 4/26/73. p. 2). In addition, it names the Stern Family Fund (now
the Stern Fund) as another contributor in its al)plication for foundation status
filed with the Internal Revenue Service.

Our understanding of the spirit of the Community Development plank in the
Republican Party platform of 1972 leads us to believe that the Suburban Action
Institute Is in alliance with forces working in direct opposition to that plank,

Yours sincerely,
- President.

H
[From the Catholic Transeript, Nov. 9, 1973]

FOURTH ANNUAL MEETING AND CONSULTATION

CONSULTATION T EMES: "ExcLUsIONARY ZONING IN SUBURBIA"

OFFICE OF URBAN AFFAIRS OF THE ARCHDIOCESE OF IIARTFORI

Albertus Magnus College, New Haven, Saturday, November 17, 1973

9:00 A..-Registration and coffee
9:20 A.M.--Opening Prayer-Most Rev. Joseph F. Donnelly, D.D., Auxiliary

Bishop of Hartford
9:30 A.M.-Welcoming Remarks-Dr. Francis L. Horn, President, Albertus

Magnus College and Rev. James J. Cenetrey, President of the
Board of Directors, Office of Urban-Affairs to the Archdiocese of
Hartford.

9:40 A.M.-Introduction of Keynote Speaker:
"A Call to Action," Hon. Donald M. Fraser, United States Representative from

Minuesota and National Chairman, Americans for Denocratic Action.
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10:30 A.M.-Reactor Panel-
Rev. John P. Cook, J.C.D,, St. Martin de Porres Roman Catholic Church, New

Ilaven, Moderator.
Atiy. John Rose, Jr., Law Firm of Ribicoff and Kotkln, Hartford and Chair-

man, Connecticut Advisory Committee, U.S. Commission on Civil Rights.
Rev. Joseph 1). Dutffy, Professor 'adjunct of Church and Community, Yale

-])lvinity School, Kew Haven and Past National Chairman, Americans for
democratic Action.

11:00 A.M.-Audlence Participation-
Questions from the audience will be handled to the best of our ability ; depend-

lg, of course, on the size of the audience.
11 :30 A.M.-Break-

Participants are encouraged to visit the displays and exhibits in the outer lobby
whi .h represent the grantees from the Archdiocesan Cooperative Parish Sha ring
an( Archdio(san Campaign for Human Development Programs.
12:00 Noon. Introduction of Afternoon Speaker:

"A ('all to Action in Connecticut"-Atty. Paul Davidoff, Co. Director, National
Suburban Action Institute. Tarrytown, New York and author of "The Suburbs
Must Open Their Gates."
12:40 P.M. Reactor Panel-

Rev. John P. Cook, J.C.D., Moderator.
Mr. William Olds, Executive Director, Connecticut Civil Liberties Union,

Hartford.
Atty. Robert G. Oliver, Law Firm of Dagget, Colby and Hooker, New Haven

and former member of the Connecticut General Assembly (House of Representa-
tives).
1:00 P.M. Audience Participation-
1:15 P.M. Summary and Class:

"Strategies for Actlon"-3Mr. Frederick B. Routh, Special Consultant to the
Staff Director, U.S. Commission on Civil Rights, Washington, D.C. and Past
President and Executive Director, National Association of Human Rights Work-
ers (NAHRW).

Notice: At the end of the program there will be an official announcement of the
formation of the Connecticut Coalition on Exclusionary Zoning in Suburbia.
Please telephone your reservation to the Office of Urban Affairs of the Arch-
diocese of IHartford : (203) 77-7279 or (203) 777-7270.

This program developed in cooperation with the Archdiocesan Campaign for
I1uuan I)evelopment.

CLARICE A. Osucxr,
- State Rcprcsecntative, 103th Assembly District, Danbitry, Conn.

[From the Catholic Transcript, Nov. 23, 1973]

COALITION To FIGHT ZONING BAR

NEW HAVEN-Nine Civil rights and social action organizations banded together
in a coalition here last Saturday to mobilize support for equal access in Con-
necticut's suburbs to "employment, land, and housing opportunities to which all
people have a right." _.

The new Connecticut Coalition for Open Suburbs, formation of which was an-
nounced at the annual meeting of the Archdiocese of Hartford's Office of Urban
Affairs, has as its purpose "the achievement of a more socially Just and environ-
mentally sound growth policy in suburban Connecticut."

Members of the coalition are the Anti-Defamation League B'nai B'rith, the
Connecticut Civil Liberties Union, the Connecticut Council of Churches, the
Connecticut League of Women Voters, Education-Instruction, the Ministry of
Social Concerns, Diocese of Bridgeport, the National Association for the Advance-
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went of Colored People, the Office of Urban Affairs of the Archdiocese of Hartford
and the Suburban Action Institute.

Some 300 persons attended the meeting, which heard speakers and panels dis-
cuss exclusionary zoning in suburban Connecticut.

One of the speakers, Congressman Donald M. Fraser of Minnesota, said that
despite fair housing laws, "we have not found the answer to opening up the
suburbs to minorities, a problem arising partly out of continuing attitudes about
race, but more importantly, continuing negative attitudes toward the poor and
the near-poor."

Congressman Fraser, who is also national chairman of Americans for Demo-
cratic Action, noted that "tile suburbs dominate metropolitan area growth."

ROCKEFELLErI BROTHERS FUND,
New York, N."., July 27, 1973.

)r, and Mrs. ALFRED VAOTS,
.Sh ermnlfl, Conn.

])EAR 1D. AND 'MRS. VAGTS: Thank you for sending to the Rockefeller Brothers
Fund a copy of your-letter of July 10, 1973 to Congressman Wright Patian.

I understand that the WATER'S EDGE project to which you refer in your
letter is being developed by Garden Cities Development Corporation, a non-profit
corporation which is a development affiliate of Suburban Action Institute. As I
noted in my reply of June 19, 1973 to Mr. Frederick Benedikt, executive secre-
tary of the Candiewood LakeTefense Associates, the only contribution which the
Rockefeller Brothers Fund has made to Suburban Action Institute related to its-
national technical assistance program, toward which the-'und made a grant of
$3.,00 last August. This grant has been used in connection with litigation In-
volving migrant worker housing in Delray Beach, Florida, and in several other
locations throughout the country. The Fund has made no contribution to Garden
Cities development Corporation, nor has one been requested.

I further noted in my letter to Mr. Benedikt that while the Fund was appre-
ciative of being informed about current developments in connection with the
WATER'S EDGE project, we regretfully declined an invitation to visit the New
Fairfield Town Hall since the project was not one in which we had any direct
or significant involvement.

Yours sincerely,
ROBERT W. SCRIVNER.

L

[From the Shermnan Sentinel, Apr. 10, 19741

O." SFcoxN THOUGHT

(fBy Natalie Sirkin) -
The SENTINEL editorial of March 27-"IKnow Yuur Neighbor: The Garden

Cities Development Corp."-seemus to me quite correct in condemning Gold and
Davidoff for their mismanagement of the four garden apartment developments
which-they have bought, as reported by the New York Time# of March 24 (Real
Estate Section, p). 1).

What the New York Times says is true. Indeed, it-understates the facts, and
omits to draw any conclusions. Other visitors have found numerous faults in
the relatively new Lake Katrine apartments in Ulster, New York, including
exceedingly poor drainage, broken ventilator covers, shingles coming apart from
the buildings. A second published account of this development, in the Times
Herald RECORD (Orange County, N.Y.) of March 25, adds many new and ex-
traordinary facts. For instance, the package sewage treatment plan "often
erupts] through the ground and creates a choking stench," according to one

.. tenant-(p. 4).
The conclusion from these exposes should be explicitly stated: There is a

great gulf between the preaching and the practice of Gold/Davidoff. They speak,
even to the TIMES reporter, of wanting to subsidize their own tenants, but they
charge rents which are out of the reach of the poor and high for even moderate-
income fainilies-$195, $215, and $225 according to the manager, for one- and two-
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bedroom units. (These are steep for deteriorating apartments in an unpleasant
neighborhood of mixed industrial and residential buildings, the residences in.
eluding -trailer camps.) Despite their oft-repeated goal,, there is no "economic
integration" here.

And "racial integration?" No. Observers differ only on whether one or no non-
whites have been seen in Lake Katrine. The Times reporter says the-same is
true of the other developments.

"Know Your Neighbor," you say. What are they then? Failed idealists, or
suburbanslumlandlords?

If they were "failed idealists," they would recognize that their idea is uto-
plan, incapable of being put into practice; and they would announce the end
of their efforts to build a new town in our town and in four others,

But they have not done this. On the contrary, at Lake Katrine-which seems
to be typical of the others-they collect rents of about$25,000 monthly but do
not pay utility bills. They owe $26,753 for their tenants' heat and light, which
includes $3,500 that they tried to pay off previously with a bum check, accord.
Ing to the Times Herald R-coord. They owe $6,50,000 on the first mortgage cover-
lng three of their four garden-apartment developments, and the Record reports
that foreclosure proceedings are under way.

It appears that they may be siphoning off rents for other (undisclosed) pur-
poses. Is this the "recycling" referred to in their Water's Edge publicity releases
that speak of how they will plow their profits from Water's Edge into their
other new towns? Isn't this siphoning-off of rents the characteristic of suburban-
slunilandlordism ?

And in the midst of this news comes the biggest foundation of them all bear-
ing the biggest gift of them all. The Ford Foundation has Just announced a
$50,000 grant to Suburban Action Institute. I telephoned the Foundation 1nd
asked Robert Chandler, who is in charge of the grant, if he had read the Titnes
account. It was the fifth (lay after it had been lublished. lie had not. lie said
the Ford Foundation had given the grant to SAT, not to GCDC, and the article
was about GCDC. He said further that he had read all that elsewhere. When
challenged to cite the sources where he had read it, he of course could not, since
the Times report is (we believe) the first. (And if it is not the first, and if
he had read it elsewhere, the grant is all the more inexcusable.)

The pretense by the Ford Foundation that GCDC and SAI are separate or-
ganizations exposes the Foundation's lack of objectivity.

-_ M
(From the Times herald Record, Orange County, N.Y., Mar. 25, 10741

APARTMENT TENANTS DIFFER ON PAYING UTILITY BILL

KINOSTON.-Lake Katrine Apartments tenants have split ranks on whether
to pool their April rent money and pay their landlord's overdue utility bill or
risk having Central Hudson Gas and Electric shut off heat and lights.

Garden Cities Development Corp., owner of the 15 2-unit complex, owes the
utility $26,753. On March 18, the utility notified tenants that it was cutting off
heat and lights this Wednesday because Garden Cities had not paid the bill.

Nel Gold, president of Garden Cities, could not be reached for comment, so
it was not known why the utility's bills have not been paid.

However, Sunday's New York Times reported that Garden Cities is having
management problems at several apartment complexes in the state, including
Lake Katrine. In the article, Gold was quoted as saying that Garden Cities is
a non-profit company in which "nobody has a dime of capital.

"We have no investors. We have no stock. We are all here on rather modest
salaries. Therefore, what Garden Cities has to work with is the money it gets in.
There are times-sometimes for months-when we are cash poor."

The corporation also is the target of a state Supreme Court mortgage fore-
closure action.

Friday, 135 Lake Katrine tenants met to discuss the situation. Mrs. Patricia
Welch, a spokesman for tenants who want to pay Central Hudson's bill, said
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attorney Sherwood Davis told the group that public service law permits the-
tenants to pay rent money to Central Hudson. Davis, a Town of Ulster justice
of the peace, is serving as the unofficial legal adviser to the group.

Mrs. Welch said she knew the tenants legally are not responsible for the bill.
"Those of us who want to pay the utility are going ahead," she said. "The rest
are willing to take the risk and wait for the courts to act."

She said she would deliver between $4,000 and $7,000 to Central Hudson's
Kingston office this morning. She said that amount would almost cover the bill
for the last two-month billing period.

According to Clarence Jansen, a utility customer representative, the overdue
amount for electric power and natural gas used to heat the apartments is $7,321
Another $,.800 is for a bad check, lie said, and the current bill, which the cor-
portation has 30 days to pay, is $6,700. The remaining $10,000, Jansen said, is
an unpaid security deposit,

At her apartment Sunday, Mrs. Welch said, "Many of us feel we can't take
any chances with the electric and gas being shut off. We have many families
with young children and a number of senior citizens."

Asked if she believed Central Hudson would ignore the tenants' need for heat
and light, and carry out the shutoff threat, Mrs. Welch replied, "They were very
firm."

The MaRsten Corp. of New York City, which holds a mortgage on the apart-
ments, has filed a foreclosure suit against the owners in State Supreme Court in
Ulster County. -
-Kingston attorney Francis T. Murray said Sunday he expects to be confirmeF

as the court-appointed receiver in the case today. Ile said two other apartment
complexes are tied Into the foreclosure which stems from nonpayment on two
mortgages totaling $650,000.

One mortgage covers the Lake Katrine Apartments and the 111-unit Hilton
Heights Apartments near Rochester. The second, Murray said, is on the Lancer
Court Apartments in Depew, near Buffalo.

Murray said that as receiver he would collect rent money and be responsible
for payment of MINls accrued from the date of receivership. Ile said debts con-
tracted for before that date probably would be subject to separate court.actions
against the owners.

Murray declined to comment on the utility's threat to turn off tenants' !ights
and heat.

Mrs, Welch and a neighbor, Mrs. Kathleen M. Helsey, said the apartment com-
plex was "steadily deteriorating under present management."

"We have constant sewer and drainage problems here," Mrs. Welch said, "and
maintenance is extremely poor." Mrs. Heisey said the management took five
weeks to repair a washing machine. Only after persistent complaining were the
hallways in her building cleaned, she said.

According to Mrs. Helsey, many tenants have refused to pay their rent because
of the poor service. She said the County Health Dept. has been called frequently
to force repair of the sewer systems which often erupt through the ground and
creates a choking stench. Rentals run from $185 for a one-bedroom apartment to
$300 Cr three-bedrooms.

N
[From the New York Times, Mar. 24, 1974J

ACTIVISTS IN SUBURBS UNDER FIRE AS LANDLORDS

(By Ernest Dickinson)

TARRYTOWN, N.Y.-Nell Gold hopes to reshape America's traditional housing
patterns. His dream is to provide an alternative to all-white suburban enclaves
of single-family homes.

On tlhe drawing boards he already has plans for more than 15,000 units of
housing in five mixed-income, racially integrated communities in New York State,
New Jersey and Connecticut. They would cost an estimated half a billion dollars
to build.

3 5-680-74 -24
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The vehicle established to fulfill this vislon-Garden Cities Development Cor-
poration-has submitted plans for 3,675 townhouses and apartments at Waccabuc
I ll1, a project that would triple the population of the town of Lewisboro, N.Y.,
in 10 years. Also on paper are 0,000 housing units at Ramao Mountain in
3Mahwah, N.J.; 2.570 at Candlewood Lake In New Fairfield, Conn.: 2.200 at Read-
inrgton Village In Hunterdon County, N.J., and 850 in Fairfax County, Va.

These projects have stirred considerable controversy, and some are in litiga-
tion. But while the dtbates swirl over Garden Cities' brochures, presentations
and claims for the future, the corporation in the last year has been quietly
picking up existing garden-apartment complexes. And as an owner it ha" drawn
considerable fire from local officials.

At the development known as Chateau Le Mans on the outskirts of Indianapolis,
Mayor Morris Settles of the town of Lawrence said that he lind to threaten to
Mhut off water to all 524 units to collect a long-overdue water bill of almost
$10.000.

At Lancer Courts in Depew, near Buffalo, the Erie County Water Authority i
letitilning In Federal Court to have portions of the rents assigned to cover a
back water bill of about $3.000. At Katrine Apartments, just outside Kingston,
N.Y.. Central Hudson Gas and Electric Corporation has threatened to shut off
utilities to collect a bill of about $20,000. There, also, the Ulster County Health
Commissioner, l)r. B. J. button, said that his office had received an Inordinate
number of tenant complaints since Garden Cities took over.

He has been trying since July, he said, to get the company to put In pumps
and remedy other violations in its sewage treatment plant. The eomplny has a
poor record of maintenance, he said, with many promises but no major
improvement.

In Hilton, N.Y., rt residential Lake Ontario community west of Rochester,
Robert Elliott, the village administrator, said that he had been getting numerous
complaints from tenants since Garden Cities bought the 111-unit Hilton Heights
apartments.

"They are leaving the place like fies," he said, Things go wrong. You can't
get them fixed. Even simple little things."

Garden Cities' problems in llton involve management, street dedication and
complaints for nonpayment of bills, Mr. Elliott said. "There hasn't been a water
or utility bill paid in almost a year, since they have owned it," he said. lie said
that a lien would be placed on the property "itthings aren't straightened out."

Garden Cities )evelopment Corporation occupies a suite In an office building
at 150 White Plains Road here in Tarrytown. That suite is also the headquarters
for subsidiaries that Mr. Gold has established-Garden Park Realty Company
and Garden Park Management Company. le also foresees setting up an engitfeer-
ing company.

Mr. Gold, a man of medium stature who is in his mid-30's, declined In an Initial
interview to discuss for* the record any of Garden Cities' properties, or even to
Identify them. Later he relented when it developed that there was criticism of
the company's management.

lle made two principal points. "Garden Cities Is a not-for-profit membership
company in which nobody has put a dime of capital," he said. "We have no
investors. We have no stock. We are all here on rather modest salaries. Therefore,
what Garden Cities has to work with is the money that it gets in.

"There are times-sometimes for months-when we are very cash poor. This is
so for normal companies operating for profit, but for us it is particularly so. The
results Is that in those periods we defer payment of bills. But, all the time, our
tir'st concern is to upgrade the properties. That is what we have been doing."

Moreover, Mr. Gold said, "it is not as though we bought projects that were
viable and they went to hell. We bought projects that-were going to hell and we
are making them viable. Garden Cities' theory, he said, is to acquire properties
with problems and gradually upgrade them.

A native New Yorker who graduated from Columbia University in 1959 and
took a master's degree in history. Mr. Gold was relaxed and articulate as he
discussed the social theories that led to his present activities.

Early in his career, he said, he reached the conclusion that racial problems in
the United States could not be solved before an attack was mounted on the basic
problenis-the separation of families residentially by race and Income.
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Il 1060, while he was program director of the National Committee Again~t
Discrimination in Housing, he met Piaul Davidoff, a Yale Law School graduate
who has taught planning and urban affairs at the University of Pennsylvania and
Hunter College. "We realized that we had a lot in common and have been close
ever since," he said.

Two years later the two created tile Suburban Action Institute as a New York
State charitable trust to fight exclusionary land use controls. It received founda-
tion grants and is tax exempt.

Garden Cities was organized In 1971 under New Jersey law as a not-for-profit
corporation, and while Mr. Davidoff was its board chairman until last September
and Suburban Action's offices are on the saine floor of the same building as
Garden Cities', the two organizations are now totally separate, according to
both Mr. Davidoff and Mr. Gold.

The most critical part of the housing crisis, Il Mr. Gold's view, Is not its
shelter aspect. It Is tile emplacement of lhomesn-where they are located-that
determines one's base outlook on the world, he said.

It Is necessary, he maintained, to provide an alternative environment-one less
isolating, less antisocial than the present "monuments to American affluence"-
the one-class, single-family suburb.

Hence the large, nixed-Incoine planned communities that Garden Cities pro-
poses. Typically they consist of townhouses and garden apartments, with schools,
shopping centers, sewage plants, libraries, recreational facilities and a network of
pedestrian walkways.

In order to bring in lower Income families, Mr. Gold said, Garden Cities has
beenl devising a system of private subsidies for the poor-subsidies completely
independent of Federal and state grants. Il effect, the corporation would be
setting up its own welfare program.

Discussing the specific complaints raised about the quality of Garden Cities'
present management, Mr. Gold and the corporation's special counsel, Allen Zerkin,
made several observations.

Lake Katrine and Hilton, Mr. Gold said, were "suffering when we bought
themi" The former lie described as a "first-rate rescue job." adding that it would
be "one of the most beautiful garden apartments in the region when we finish
improving it."

It will take time, he said. Contracts have been let but work cannot start until
the ground softens.

About the sewer plant violations at Lake Katrine, Mr. Zerkin contended that
the problems were the result of sabotage done in a "very sophisticated way,"
allegedly by a former employe. "But the sewer plant is running fine now," he said.
Taking issue with that statement, the health agency reiterated its charge of
Improper maintenance.

At Hilton Heights, according to Mr. Gold, Garden Cities mst have invested
"almost $100,000," including $40,000 worth of trees, a $20,000 pool and $10,000
worth of play equipment. Mr. Elliott, the Hilton administrator, conceded that im-
provements had been made.

A visitor to Hilton Heights last week observed that many new trees had been
planted. But he was Informed by one tenant. Mrs. Beverly Wing, that "quite a
few people are breaking their lease and moving ont."

"One of our windows blew out the other day and we couldn't get the kid who's
in charge to replace it," she said. "Finally my husband took a window from the

\model apartment."
Another tenant, Mrs. Pamela de Baker. said: "These places are falling apart.

They're not being kept up. We've lived all over the United States and I've never
dealt with a place like this. My husband's company pays our rent and they've
held back payment for two months until some things get taken care of."

She complained of water in the basement, leaking windows and a large crack
in tile hathtub.

A third tenant, however, was milder in her comments. "It's a Place to live,"
said Mrs. Louis Scuderi. "I'm not wild about it but I don't have that much against
it either."

According to Mr. Gold, Garden Cities bought Hilton Heights at a low price
after being informed that all bills had been paid. "Apparently we were informed
incorrectly because a few months ago we were told that the water bill was still
outstanding," he said.
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Agreeing with Mr. Gold, Mr. Zerkin insisted that Garden Cities had not bft
bad managers. But there have been times when the inability to pay a bill has
made it hard to get work done.

"Everything traces back to the financing," he said, "the fact that we have been
'bootstrapping'-building something from nothing, literally nothing."

In the Lake Katrine purchase, for example, Garden Cities bought 152 units
plus adjacent property on which permits for additional construction had already
been granted. A wealthy, unidentified partner took a 50 per cent interest In this
second, or construction, phase of the deal, Mr. Zerkin said. The partner's signa-
ture was sufficient to obtain an institutional loan of approximately $200,000 to
help finance the purchase. In addition, the seller provided a $65,000 loan, or pur-
chase money mortgage. The loans covered more than 100 per cent of the purchase
price, so that Garden Cities did not have to invest any of its own cash.

Mr. Zerkln said that by personally guaranteeing institutional loans and also by
suplying some cash, two wealthy individuals had greatly assisted Garden Cities
iI Its purchases.

Garden Cities Is moving toward construction both at Lake Katrine anid at 1111-
ton, Mr. Zerkin said. There are also plans to build 135 condominium units in the
so-called Rose Garden on the south side of the village of Newark, N.Y., 30 miles
east of Rochester.

Although Garden Cities put in none of its owncash at first, Mr. 7erkin said.
its object is to "turn the prolx,1rty around" fairly rapidly and syndicate It, and
then lease It back front the syndicate. So far this has occurred on one invest ont,
he sald-a 132-unit project known as Sherwood Manor on Dodge St'eet in
Rochester.

In that instance, Garden Cities came away with a $200,000 profit after a sale
to a syndicate, which consists of Garden Cities as general partner and about a
dozen limited partners.- tinted partners in such a syndicate are normally high-
income investors seeking the benefit of tax shelter.

The loroflt from that sle als been used in Ipart to support the staff of about
15 or 16 persons in Tarrytown. In addition, the unnamed benefactors have on
occasion supplied cash.

"But It's been rough," Mr. Zerkin acknowledged, as he said it would be in any
such operation with a social purpose. The procedure of upgrhliing and then
syndicating the properties has been even more difficult than had been anticipated,
he said.

"We had to go into the hole at various times," he said. "We've fallen behind,
and weve been bailed out."

Most If not all of the properties have a smattering of black tenants. though
the Garden Cities officials Indicated that no affirmative action program had been
adopted to change the racial or economic composition of the developments.

Mr. Gold Indicated that lie was eager to move forward with the construction
project. "We have our staff of accountants and controllers that run our projects,"
he said. "We are geared up. We are ready to move."

If construction has not yet started, It Is not because Garden Cities lacks the
means to do if but because It has been blocked by municipal zoning and planning
bodies, lie said.

"We are not litigating for Its own sake," lie said, "but where we feel the basic
reason for denying Garden Cities the right to build is racial or economiler-we
intend to litigate and are so doing."

The $200-million Ramano Mountain project is in the courts. So, too, Is the,
2,570-unit WatersEdge project proposed for Candlewood Lake. Waccabuc Hills
is before the Lewlsboro Planning Board. Mr. Gold anticipates that a suit will
be filed soon In the application for Readington Village in Hunterdon County,.
N.J.

This leaves only one of the five big planned communities with no procedural
hurdles to clear-the 850-unit project In Fairfax County, Va. But there a
sewer moratorium blocks construction and may do so for as long as a year.

Asked where the money would come from to finance the half-billion dollars
worth of new construction, Mr. Gold said: "What money? It doesn't cost any
money to do this that won't be provided by mortgage loans. You don't have to
have- resources to build houses. You have to have access to people who have-
resources, Good plans, sound economic analysis and good people willing to wait
for their fees until development starts."
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[lrom Patent Trader, May 17, 19783
Susuawi Amon RXXaox GANT HIT

To the Editor:
I am thoroughly dismayed by the announcement appearing in your May 10 issue,

that Suburban Action Institute has received federal funding to study feasible"New Town" housing effects and needs in Northern Westchester.
I am dismayed, because any researcher or statistican worth his salt knows

that statistics can be slanted In any direction, and are only as objective as the
researcher handling and interpreting those figures.

Now, Suburban Action Institute may call itself a non-profit organization, but
its officers, Nel Gold and Paul Davidoff, are Directors of Garden City Develop-
ment Corporation, a limited 6 per cent profit construction firm. In my estimation,
6 per cent profit can be a sizable sum in the pocket of a large scale developer.

At the Suburban Action Institute conference held on January 17 of this year, Mr.
Gold stated that only 50 per cent of the stock shares are under the control
of this corporation. The other 50 per cent are private investors, whose names
he did not divulge, and although he hoped that these investors would plow their
profits back into the corporation as Garden City planned to do, he hoped they
would realize a handsome profit.

At this same conference, which I attended, the majority of the speakers ad-
dressed themselves to the primary task of "breaking the zoning in the suburbs".

What kind of objectivity can be expected from the researchers such as Suburban
Action Institute?

Federal funds have been cut in areas of the most vital needs. Why is $38,000
made available for such obvious waste?

LEE V. BLUM,
South Salem.

(No specific area was designated for study by Suburban Action Institute. The
Garden City organization proposes to build in New Jersey and Connecticut as
well as In N.Y. State.-Editor)

R-I
DEPARTMENT 01 HOUSING AND URBAN DEVELOPMENT,

Hartford, Conn., December 6, 1972.
Mrs. GERALD SIRKIN,
Sherman, Conn.

DEAR Ms. Sn utN: In answer to your letter to Senator Ribicoff dated Octo-
ber 1, 1972, we offer the following development.

The variables involved In the development of single-family and multi-family"
housing are too numerous to quote a cost that would be of significance in all
situations. However, we are offering a comparison between the costs of a single-
family house and the costs of a townhouse unit in a two-story apartment, of
apl)roximately equal size and in the same general area.

The house consists of 1,154 square feet of living area including a finished bed-
room and half bath on the lower level. Basically, the house has four bedrooms,
one and one-half baths, with a one-car built-in garage and is heated electrically.

The townhouse unit consists of 1,850 square feet of living area, four bedrooms,
one and one-half baths and a full basement. Heat is forced circulating hot
water, oil-fired, centrally located.

The total replacement cost is estimated as follows:
Single family Multifamily

Repacement cost of Improvements ....................................... $17, 594 $16. 600
Market price of equivalent site ................................................. .,500 12.000
Miscellaneous allowable costs ..................................................... 600 1,800
Marketing expense .............................................................. 1,180 600

Total replacement cost .................................................... 24,874 21.000

INo write down.
Sincerely,

LAWRENCE L. TiHoMPsoN,
Area Direotor.
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R-2

DEPARTMENT AF IIOUSINO AND URBAN DEVELOPMENT,
.1 artford, Conna., January 2, 1973.M rs. (IERALD SIRKIN,

Sherman, Conn.
DEAR MRS. SIRKIN: In reference to your letter of December 12, 1972, your

conclusion that there Is only a slight difference between the cost of construction
of a single-family house and of a multifanily dwelling unit is correct. Your
assumption about the quality being comparable is also correct.

Discussing land costs, we know that land costs have Increased in the past and
expect them to continue so in the future. Wherever the land has been down
zoned to permit mnultifamily housing, the land cost rise has automatically
followed.

Your conclusions are valid for construction cost except for the Stamford-
Rlidgefleld area which rates a locality adjustment of +16%. However, land
prices will vary considerably due to location.

We are pleased to be able to furnish you with this information and hope we
have been of help to you.

Sincerely, LAWRENCE L. THOMPSON,

Area Director.

(From the Public Interest, No. 32. Summer 19731

TiE COST OF HOUSING

(By B. Bruce-Briggs)

The cost of land is a tiny part of total housing costs. For example, take the
breakdown of monthly cost for a then typical $16.000 home (Table 7) l)Ublislhed
by the (Kaiser) Commission on Urban Housing in 1968. Merely halving the cost
of land would reduce the total cost by one per cent, and would achieve some, hut
not proportionate, savings In land development costs.

TABLE 7. Monthly Cost Breakdown for a $16,000 Home (1968)

Land (2 percent) --------------------------------------------- $4
Development (5 percent) ---------------------------------------- 9
Construction (17 percent)--------------------------------------------2
Interest (29 percent) -------------------------------------------
Taxes (26 percent) ---------------------------------------------
UtlItIeW (17 percent) ------------------------------------------------
Maintenance and repair (5 percent) ----------------------------

Total (100 percent) ----------------------------------------- 174

When someone writes, "X per cent of the public cannot afford a house," and
cites the cost of new homes to support his position, he Is Ignoring the fact that
most families buy used homes. The readily available data for used homes are less
complete than for new houses, but they show the same lack of increase in
relative cost.

TABLE &-EXISTING HOMES SOLD, 1960-1970 2

With FHA mortgages With VA mortgages

Ratio to
median
family

Sales ptice Ratio to median family Income " Sales price income

1960 ............................ $13, 27 2.36 to 1 ...................... $12,238 219. to 1.
1965 ............................ 15,114 2.18 to ..................... 16,371 2.35 to 1.
1970 ........................... 17,842 1.81 to I .................. [.... 19,500 1.98 to1.

I Statistical Abstract.
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NEW COMMUNITY IN WESTCIIESTEIR WILL BE ENVIRONMENTAL LANDMARK

The Suburban Action Institute announced today that its development affiliate,
Garden Cities Development Corporation, will build a landmark new community
in Lewlsboro, New York, housing 13,800 people from all income and racial
groups while meeting the highest standards of environmental and ecological
soundness. Lewlsboro, located in northeastern Westchester County, is 30 miles
from Manhattan.

According to Paul Davidoff and Nell N, Gold, Directors of the Institute and
Chairman and President of Garden Cities )evelopment Corp., the new colffmu-
nity of Waccubue will be developed on a 600 acre site lying north and east of
Lake Waccabuc. It will consist of 4,600 units of housing in buildings ranging
from two to three stories in height. Forty percent of the units will be for
families witliincomes below $10,000, 20 percent for families earning between
$10,000 and $12,000, and 40 percent for families with incomes of $12,000 and
above."GCDC's aim at Waccabuc is to provide housing for low-income, moderate-
income, and middle-income families in the New York City and Westchester areas,"
Davidoff and Gold explained at a press conference today. "GCI)C's aim Is also
to show that such housing can be planned and built in a way that takes full ac-
count of our region's ecological balance, and that works sensitively with tile
site itself. At Waccabuc, it is the land that has dictated the form and disposition
of the buildings it will hold."

Housing will cover only 8.8% of the total site. According to plans prepared
by the prestigious firm of Callister, Payne, and Bischoff, working with a team
of environmental planners and other consultants, buildings have been "shoe-
horned" into the restricted open spaces of a rocky and hilly site that has long
been thought suitable only for luxury housing on 4-acre tracts.

"In addition," Davidoff and Gold pointed out, "Waccabuc will e not only
environmentally sound but a pleasing and rewarding environment to live in.
Housing will be clustered into 'neighborhoods' that will each have a unique and
individual identity. Some of these neighborhoods will nestle in the hollows on the
site, some will be on knolls and hillsides, some have been arranj.,d along streams
or around ponds. Each neighborhood is organized around-a neighborhood center
that will contain basic shopping, day-care, and other facilities. In turn, the
neighborhoods will form three 'villages,' each with its own village center. The
entire site will be connected by a system of pedestrian walking streets, trails, and
service roads. Special attention has been given to the pedestrian network In
the belief that most modern suburban development focuses too exclusively on
the automobile. At Waccabuc the roads and parking areas will be kept at the
periphery of the neighborhood areas. Circulation within the neighborhoods will
be pedestrian,"

According to Davidoff and Gold, "this site will give each of our small housing
clusters real privacy and individuality. For the families who will live here,
Waccabuc will be a tremendous step upward in housing standards and oualitv
of life. At the same time, Waccabuc will give them access to the expanding Job
markets in Westchester County ond in-Connecticut's Fairfield County."

Davidoff and Gold emphasized that Waccabuc will bave little visual or trans-
portation impact on the surrounding community. tHousing tucked In hollows and
under trees will be invisible from roads. Two hundred seventy acres have been
set aside for open space and conservation purposes. The Community's internal
parking and street system will be more than adequate for its neels. Waccahuc
will have its own commerelal areas, parks and playgrounds, schools and daycare
centers. library, fire house, and ambulance service.

At the same time, the site was carefully chosen In terms of its eological
ond environmental siglificance. "What Is important about sites like this one,"
Davidoff and Gold explained, "is that It is not uninue enough In its natural
attributes or composition to be declared Inviolable parkland. But It Is Attractive
land that can absorb careful development while removing development pressure
from other lands that are more valuable to society for agriculture, forestry, and
Wildlife production."

Davidoff and Gold stressed the landmark at)ectq of Waceabuc as a develop.
ment tMat will preserve environmental standards while meeting an Increavingly
severe shortage of housing for those In our society who happen not to be rich.
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"According to the Westchester County Planning Commission, the County needs

more than 100,000 new housing units by 1980. Four thousand units were started in
1971. In the first eight months of 1972, housing starts dropped even further, to a
total of 2,000 units. The County's housing production is way down from the 8,000
units per year that were started in the 1960's. And that takes account of West-

.chester only, not of the conditions that apply in New York City. This is a housing
emergency of the first magnitude. Projects like Waccabuc will at least go a short
distance toward meeting Westchester's estimate of its own needs."

Gold and Davidoff explained that the basis of planning for Waccabuc was a
Preliminary Natural Resources Survey that was completed in October 1972. It
includes careful studies of the site's regional context, vegetation, geology, soils,
slopes, wildlife, habitat, water drainage, climatic conditions, and visual qualities.
On the basis of the Natural Resources Survey, the planners have determined to
preserve the agricultural open land on and around the site. Gold and Davidoff
pointed out that conventional development practices favor the placing of houses
on flat agricultural land because this cuts the builder's costs. "What we have tried
to achieve is a community that will keep housing prices down while not allowing

-cost to dominate our attitude toward the landscape. FIr , open areas at Waccabuc
are going to be carefully preserved and in some case, where they are poorly
drained, are going to be improved. Our purpose in doing this is both to give
Waccabuc's residents a sense of spaciousness, and to create visual 'buffer zones'
that will minimize the impact of the new community on the surrounding area."

Davidoff and Gold emphasized that Waccabuc will be removed from the main
population centers in this part of Westchester County, and that the community
will have no dramatic effect on the existing towns of the area. "What it is going
to do is to make it possible for families that are not rich to live In a developing
area that can offer them both the housing and the employment they desperately
need. In 1969, the median income in Lewisboro was $10,400, higher than the
median income for all of Westchester County. According to the U.S. Census for
1970, about 1.4% of Lewisboro residents are non-white. In the same year, 88.5%

.of Lewisboro's housing units consisted of one-family homes selling for an aver-
.age of $50,000. This represents a very lopsided income and racial structure that
Waccabuc will go some distance toward balancing."

Waccabuc represents the third major development that the Suburban Action
Institute and Garden Cities Development Corporation have undertaken in the
New York-New Jersey area. In August 1971, SAI announced plans to build a 2,000
unit planned community in Readington, New Jersey. In April 1072, GCDC un-
veiled plans for a 0,000 unit planned community in Mahwah, New Jersey. Like
Waccabuc, these developments are designed to serve all income and racial groups.

The Suburban Action Institute is a nonprofit organization for research and
action in the suburbs. It was established to focus public attention on the role

-of the suburbs in solving metropolitan problems of race and poverty. Garden
Cities Development Corp., the Institute's nonprofit development affiliate, is under-
taking the actual building of new communities in suburban areas that offer
expanding Job and income opportunities to the families now trapped in America's
declining center cities. It is a basic conviction of SAI and of its affiliates GCDC
that the cities will be able to bring their own rehabilitation only when they have
been relieved of the pressure of chronic unemployment and underemployment.

PROJEc T STATISTICS
*Total acreage: 660.25.
'Total units 4,600= __7 units per acre.
,Total population: 13,800 @ 8 per D/U.
*Ground coverage (percent) :

Housing (2,520,000 sq. ft.) ---------------------------------- 8.8
Parking and streets (2,710,000 sq. ft.) ------------------------ 10. 6
Walks and recreation (650,000 sq. ft.) ------------------------- 2. 1

Total coverage ---------------------------------------- 21.5
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Ground use (percent):
Residential, parking and immediate grounds (290 acres) ---------- 43.6
Parks and playgrounds (60 acres) ---------------------------- 9.3
Open space and conservation (270 acres) ----------------------- 41.0
Commercial (15 acres) ------------------------------------ 2.8.
Educational (15 acres) ------------------------------------ 2. 3.
Community facilities (10 acres) ------------------------------ 1. 5

Total (660 acres) ------------------------------------- 100. 0

Housing by type (D/U):
Single level units In 8-story buildings ----------- ------------- 1, 20&
Single level units in 2-story buildings ------------------------ 1, 500
Multiple level units in 8-story buildings------------------------ 400
Multiple level units in 2-story buildings ---------------------- 1, 400
Elevator buildings ---------------- ------------------------ 100

Total ----------------------------------------------- 4, 600

Housing by size:
1 bedroom ---------- ------ ------------ 1, 400r
2 bedrooms ---------------------------------- --------- 1,600
3 bedrooms ----- -------------------------------------- 1, 200
4 bedrooms --------------------------------------------- 400

Total ----------------------------------------------- 4, 600
Commercial space (square feet) ----------------------------- 250, 000.

Community space (square feet):
Recreation and miscellaneous community -------------------- 70,000
Library (2) -------------- --------- -------------------- 5,000'
Firehouse (4 trucks) ----------------------------- ------- 8,000
Ambulance service (2 vehicles) ----------- ------------------ 1, 000.
Boathouse --------------------------------------------- 2, 000
Pools-Dressing, etc ------------------------------------- 8000

Total ---------------------- ----------------------- 84, 000

Schools (square feet):
Daycare 500 children: 10 centers, each 1,600 square feet ---------- 16, 000
Elementary schools, 1,440 children:

2 schools, each 360 children, 20,000 square feet each --------- 40, 000,
1 school, each 720 children ----------------------------- 40, 000.

Total ------------------------------------------- 96, 000

U

[From the Yorktowner, Aug. 8, 1973]

AN EO FACIAL FOR THE GOVERNOR

The problem was -that though it was an environmental plan, it didn't
seem to be doing anything for the environment

(By Natalie Sirkin)

The problem was that though it was an environmental plan, it didn't seem to-
be doing anything for the environment.

Such was the position of most of the speakers at the hearing, on July 12 in
New York City, on the "Preliminary Edition" of the Environmental Plan for-
New York State. Two gentlemen representing New York State's Department of*
Environmental Conservation listened politely.
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To the speakers It *eeued that the Plan consisted entirely of pious vaporizing
about environmental ailments and the need to do something about them, but
thaY tile concrete proposals for policy were omitted. The point which the speakers
missed was that they were dealing, not with foggy planning, but with planned
fog. The policies which the Department of Environmental Conservation had in
mind are only lightly glossed over because to make them more explicit would
produce an explosion of opposition.

At tile center of tile Plan, garnished with pretty statements about preserving
environmental quality, is an objective which conflicts with those pretty state-
ments. Tihe chapter is blandly entitled "Land." It is yet another attack on local
control of zoning, yet another attempt to cram cluster developments, planed unit
developments, and new towns down the throats of the suburban aud rural areas.

It must be obvious to the planners that cluster development and PUI)'s are
devices for accelerating the disintegration of New York City and speeding the
scattering of the population. It must be obvious to the planners that, far from
pr(serving open space, these devices will only accelerate the rate at which de-
velopers will devour open space. It nust be obvious to the planners that, tugigh
they deplore tile "extremes of concentration and scatteration," by reducing the
concentration of population in New York City and removing it into their new
townK, their plans for lowering New York City's concentration will create more
of all the environmental destruction which their Plan is supposed to be com-
hatting-nmore commuting, more consumption of gas, more production of fumes.
more dalnage to water resources, more highways, more sewers. Indeed, here and
there they explicitly favor more highways and more sewers in partly-developed
areas. 'T-eir reason is that putting in the highways and sewers first will lower
the costs of putting them in later. In fact, it will increase costs, by encouraging
high-density development which otherwise might not occur In those areas.

Several speakers pointed out these consequences, while expressing their he-
wilderment at finding them in a plan for environmental-"consrvatlon." One
speaker pointed out that "new towns" rapidly become "spread cities." that the
filling in of the green space between those new cities cannot be prevented, and
that the new cities are, therefore, just one more booster for space consumption.
Mr. Robert Rickles, newly resigned chief of New York City's environment
department, assailed the plan for its failure to propose specific l)olicies to hold
the existing cities together, to improve the environment of the cities, and thus
to help preserve the environment of the countryside.

What these far-sighted comnientators failed to grasp Is that the failings of
the Plan represent, not the weakness of the planners, but the strength of the
Politicatn-Developer Complex. The Complex is at its old game of attacking home
rule-l'ut with more subtlety than other states have shown, or than has been
shown in the past InI New York State.

Compare the smoothness of New York with the crudeness of Connecticut. In
Connecticut, the developing governor gave the task of overriding local zoning to
a "Governor's Task Force on Housing" composed by his order only of persons
"with a proven record and interest" in housing-and that is what he got-
devoloiiers. realtors, bankers, and other associates of the construction industry
and friendly clvil rights activities.

"There has already been too much discussion," the Governor told them on
S september 7. 1971. "The Issue ... is not how great the need is, but what are
we wvilling and nle)1 to do about it. In short, what is oiir commitment to housing?"

It was like asking drug addicts to commit themselves to drugs. Obligingly, the
Task Fore--or the "Trash Force," an some of its critics call it-wrote a still
4eml-secrft "Interim Report" calling for state-overriding of local zoning regula-
tions to allow cluster developments and PUD's In every nimunilhllFy. with a host
of sul.nhsIles for themselves and the other "sponsors" who would be profiting from
th,( orranement.

Thpi' efftortq have been slowed by an outcry of the enraged citizPnry and candi-
dates for political office In the last election. Their final "Report" calls for tile
clusters and pTTI's to he_"voluntarily" accepted Into the local zoning regulations,
except that If the plnnnine and zoning commissioners do not "volunteer," then
It muwt be recognized that the only way to meet housing needs Is through "firmer
measures." .Meanwhile. as In Westchester County, the so-called "housing needs"
are well below the natomal average, amounting to only 8.9 percent of all year-
round holi ng (being subqtandard or overcrowded). (In Westchester, the figure
Is about 3.1 percent.) There is no justification for the planned massive statewide
down-zoning.
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Compare the smoothness of New York's elegant Department of Environmental
Conservation with the crudeness of New York's arrogant Urban Development
Corporation. The UDC claimed a compelling need for 92,000 new housing units
Iln Westchester County by 1980. The figure was overstated by precisely fifty per.
cent. Half of it was for immigrants expected to move into Westchester who would
not come at all if all that new housing were not built. In fact, though required by
law to make a "finding" of chronic unemployment and substandard housing in a
community before overriding the local zoning of that community to build apart-
ments there, the UDC apparently made no such findings but selected nine West-
chester towns as its target-subjects, all of them-as it would seem-poor cases

o for putting apartments in non-urban acreas where the housing need and the
eniployment opportunities were the smallest.

Now, in this latest attack, the Politican-Developer Complex is trying to slip
past the defenders of home-rule disguised as that beloved figure, the good enviroa-
nIentalist.

We can safely predict.
No matter how fuzzy and subtle the initial pronouncements the effect of the

Plan must eventually become known. The suburban and rural public will rise
up in opposition. The experiences of the popular protest culminating iin the
defeat of the Urban Development Corporation, of the Rye-Oyster Bay Bridge,
of the Hudson River highway, will be repealed. The Governor will be forced to
retreat, with egg on his face.

Couldn't we save all that time, trouble, and eggs for the Governor's face, by
-4advising Albany now that we have already caught on and the game is up?

V
[Froin the Yorktowner, Jan. 16, 19741

LETTERS TO TIE EDITORS

OPEN LETTER TO COMMISSION ON CRITICAL CHOICES FOR. AMERICA

This letter has been sent to all mernbers of Governor's Commission on Critical
Choices for Anrica

We take the liberty of addressing you in the belief that the issue of home rule
is certain to be raised in your Commission. On this issue, we believe that your
Commission is a "stacked deck." It were better that you were not associated
with It at all. As you are, we respectfully request that you do your best to see
that the cards be dealt out as honestly as you can effectuate it.

Recent efforts make us fear that one purpose of your Commission is to prop-
agilndize on the so-called "problem of land-use." The objective of this propa-
ganda has been to take the authority to zone out of the control of the municipal-
ities, where by law and-custom in most states it resides, and to assist developers
to for(e the municipalities to down-zone in order to allow the construction of
huge new developmentss, particularly in the suburbs and rural areas.

It is axiomatic that government governs best which is the most responsive
to the needs of the people. It is local government which is best in a position
to appreciate those needs, and therefore local government which is best in a
position to respond to them the most adequately. Therefore, good government
requires that all those functions which can reasonably be reserved to local
government, should be. Such functions include zoning and planning.

Local government's power to zone and plan is now under assault by the enemies
of lome rule. The assault is not a response to failure of local-governmentsi to
protect their environment. (This fact may be inferred from the evidence that
these attacks are designed to lower local standards, not to raise them.) Rather,
the attacks are a response to a powerful stimulus-the strong, sweet smell of easy
money. Developers can make immense profits by successfully forcing down-
zoning. In this fertile field there has grown up an alliance of developers and
politicians and financial institutions who can do much for each other.

We see your Commission as but the most recent and prestigious of a series,
which began.slowly.

(a) In 1960, two guys and a mimeograph machine organized their Suburban
Action Institute. Its attack upon zoningnow threatens zoning in the entire State
of New Jersey and is making progress in Connecticut. They have recently gone
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Into the development business and their wholly owned development affiliate,
Garden Cities Development Corporation, proposes to put new cities in the midst
of old towns in Connecticut, New Jersey, and New York.

(b) New York State, at the Governor's request, set up the Urban Development
Corporation, which propounded a plan to override local zoning in Westchester
County (The Yorktowner, April 11, 1978, pages 16-17). UDC's power to override
has since been curtailed by the State legislature. It seems to us significant that
the first speaker at your first meeting was Edward J. Logue, head of UDC.

(c) Regional Plan Association put on a TV series called "Choices for '76,"
which alms to replace local with tr-state regional zoning. (Letters to editor,
New York Times, May 22, June 27, 1978,) There is information that this series
will be repeated.

(d) New York State's Department of Environmental Conservation produced
a preliminary edition of a Statewide Environmental Plan which, in a chapter
benignly entitled "Land," calls for removal of zoning from municipalities in
order to permit construction of Puds (planned unit developments), new towns,
and cluster developments, and urges as facts matters which are in dispute,
including the "economy" from building highways and sewers in anticipation of
development, and the economic and environmental "superiority" of cluster de.
velopments over single-family houses. (The Yorktowner, August 8, 1973). Your
own Executive Director headed up the Statewide Environmental Plan and" the
Department.

(e) At the federal level, the Citizen's Advisory Committee on Environmental
Quality, under Laurence S. Rockefeller, has issued a report asking for "state
zoning with federal support" (New York Times, editorial, June 3, 1978, Section
E, page 16). It is believed that this report proposes taking land by eminent
domain upon the death of the land-owner where it Is in the State's interest.

(f) Governor Rockefeller's "Temporary State Commission on the Powers of
Local Government" has issued its report, "Strengthening Local Government in
New York", which proposes weakening local government in so fas as zoning and
planning are concerned. (New York Times, "State Study Urges Curb on Zoning,"
June 15, 1973, page 89.)

The Rockefeller brothers have given much money and time to these efforts.
The Rockefeller Brothers Fund financed "e" above. It contributed $50,000 to"Choice for '76" (c) and $35,000 to Suburban Action Institute (a) in 1973 alone.
The Department of Housing and Urban Development of the U.S. Government
gave $800,000 to "Choices for '76" and has given many hundreds of thousands to
similar "social engineering" projects, including, perhaps, your own Commission.
Another U.S. Government agency, the National Endowment for the Arts, chaired
by another of yoir members, Nancy Hanks, announced a $38,000 grant for
Suburban Action Institute to study "the effect of breaking zoning in the suburbs,"
the practice of which that organizatlon- (a) is continuously and successfully
pursuing (Patent Trader, May 17, 1973). SAI's income in 1972 was $350,000,
according to Dun & Bradstreet, most of which probably was from grants from
tax-exempt 501(c) (8) foundations.

Three members of SAI attended a conference of parties interested in destroy-
ing local zoning, along with representatives of the National Association of
Home Builders, the Rockefeller Brothers Fund (Portia A. Smith), and some other
anti-home-rule authorities. (See Potomac Institute, 1501 Eighteenth Street, N.W.
Washington, D.C. 20036, "Controlling Urban Growth--But for Whom?", 1978, es-
pecially pages 1, 2, 88) No doubt there are similar activities and grants which
can easily be identified by anyone with the time to track them down.

We ask that you acquaint yourselves with all the arguments, on this and
other controversial questions which will come before you, and that you make an
effort to see that the views of the critics of some of your members be heard. In
proportion as your mission on "land" is successful, the lives-of all Americans
are likely to be altered, but not for the better.

If you give them a chance,- the critics can point out that (a) the destruction
of local zoning will not produce low-cost housing, and (b) therefore will not
help the underhoused poor, but (c) will contribute to the disintegration of the
cities, and (d) the destruction of the countryside, with (e) the proliferation of
highways and additional automobile traffic. (f) However much these efforts will
assist the special interest group of the developers, they are unlikely to assist
the general welfare.

Mrs. GERALD SRKIN,
OGtizene Unted for Home Rule.



375
SW

Apai 22,1974.
Re Panel 6--Quality of Life of Individuals and Communities.
Mr. HENir L. DIAMOND,
ExecutiWe director -
Commassion on Oritoal Ohofoes for Americans,
New York, N.Y.

DEAs Mi, DIAuOND: Thank you for -your letter of the 8th, giving me the
information which I had requested, to wit, the names of the members of this
Panel, and the news that this panel will be considering the question of zoning
and other forms of "land-use."

It Is apparently your approach to submit "critical questions" to your panels.
Kindly send me the list of "critical questions" which have been or will be put to
this Panel.

It Is well-known that you, and three or more of the members of this Panel, take
a strong view of the utility of overriding local control of zoning, while none of
the members of this Panel (or of your Commission) Is known to be equally com-
mitted to the opposite view, the view of the people, the view that that govern-
ment is best which recognizes the need for preserving home-rule In zoning and
other forms of "land-use planning." However, you are organized under the sec-
tion of the Internal Revenue Code which requires that you present all views, of
all the subjects which you choose to survey. Kindly advise, therefore, what plans
or steps, precisely, you have made or taken, to present all views to this panel on
hqme-rulo in zoning, Including the view that down-zoning does not lower the cost
of housing and may raise it.

Yours sincerely, Mrs. 0. Smzn.

P.S.-The news release which you enclosed at my request states that a list of
the members of your entire Commission is "attached." That list was not attached
to my copy. Inasmuch as there have been changes since the list first announced,
kindly send me an up-to-date list. May I again thank you for your expressed
willingness to put my name on your mailing list. I hope that in the future I will
get your news releases automatically. The last one I received was that of
March 18, enclosed in your last letter.

X--TACONIC FOUNDATION, INC., 1971
itemizedd statement of corporate stocks held at close of taxable year)

Number of
Issue shares Cost

American Telephone & Telegraph Co ............................................. 4,000 $198, 174
Crown Zellerbach Corp ........................................................... 3,000 11,3
Delta Airlines ................................................................... 2,000 99,855
Ethyl Corp. ............................... 6,000 162,395
Goodyear Tire & Rubber CO ..................................... 4,500 155, 191
Guardian Mortgage Investors ..................................................... 3,000 129, 175
International Business Machines. ................................................. 500 147, 181
International Telephone & Telegraph .............................................. 3,000 193,894
Lomas & Nettleton Financial ..................................................... 6000 115500
Masro Corp .................................................................... 4,000 101,936
Russell Stover Candies------------------------------.. ------ --45M 154,625
Sony Corp ..................................................................... 6250 149,771
Southern Co ........------------------- -................ 8,000 204,622
Standard Oil of New Jersey..-..-.-.-.-..-.... . ................................... 2200 137, 296
Trane & Co2 .................................................................... 2 164,266
Tropicanna Products ............................................................ 2,600 106,791
Zal Corp ...................................................................... 4, 162,072
Fairfield Communities Land Co .................................................. 1 3,500
Inforeox ...................................................................... . 000 25,000
Land Resources Corp ............................................................ 6591 23,071
Leisure Group, Inc ................. 3............................................ ,500 94, 180
Module Communities ........................................................... 1000 50,151

•.--, aLS udent Marketing ............ 4......................................... 000 56
Open oa International ........................................................ 3000 24
U.E.C ......................................................................... 5 4,13500 75041

Total .......................................-.......- ........................... 2,880, 739
Less: Reserve for unrealized losses ............................................................. 38, 897

Total ................................................... , 2,481.842

1 Preferred.
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X-2--TACONIC FOUNDATION, INC., 1971

itemized statements of other InvestmentsProgram related investments:
Cooperative Assistance Fund ..................................................................... $159,000
Baltimore Community Investment Co ......................................................... 6,000
Union Settlement Federal Credit Union ......................................................... 2,500

Total ........... ............ 157,500
I nvestment In Canterbu ry I nstitutional Associa~stes,an inveistment li mited partneorshi1p,*at book 1val'ue before n:

realized gains .............................. . . ..................................... 2,798,853

Total ...................................................................................... 2,955,45$

SECURITIES HELD BY CANTERBURY INSTITUTIONAL ASSOCIATES

NumLer of Market value
shares Cost at Dec. 31, 1971

Amerada Hss Corp ................................. 2,300 95,000 96,025
Braniff Airways ..................................... 20,600 239,818 327,025
Braniff Airways special cv. class "A" ................... 20 620 247,131 321,875
Champion Homebuilders Co ......................... . 7,000 540, 4bo 726, 750
Community Psychiatric Centers ....................... 10,000 215,000 187,500
Crum &Forster ................................ 10,0 1,000 18,rO 57,5000Eastern Airlines ..................................... 18,000 378, go 5,00
Felsway Corp ......... ...................... 10,000 247, 314 238,750
Gordon Jewelry Corp. Class "A.................... 10,000 199 805 276, 250
Guerdon-Industries, Inc .............................. 20,000 570, 471 582, 500
Imperial Oil, Ltd .................................... 25,000 736,415 718,250
I.N.A. Corp ......................................... 10,000 479,029 490,00
N.N. Corp ........................................ 15,000 648,750 618,750
Petrolane Inc ............ ................... 12,000 571, 04 678 000
Ralston Purina Co ................................... 12,500 439, 135 442 188
Trans World Airlines ................................. 20,000 650,492 820, 000
Zale Corp .......................................... 10,700 422,249 446,725
Hallcraft Homes Inc CV s/d 5.75 percent ............. 200,000 223, 39 150,000
National General Corp. 4 percent Cv s/d .............. 700,000 419,39 423,500

Subtotal .................................................. 7,661,145 8,626, 588

Taconic Foundation's share of Canterbury In-
stitutional Associates' net worth of $11,622.250,
at market value at Dec. 31, 1971 ........................................................ 2,999, 8S0
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Ta: Mson SuAarox Hokr,
Colorado $prings, Colo., Jose 14l 1974.Hon. VANsCE HA~R~z,

U.8. Senate, Senate Ofice Builting,
( lWaeMgton, D.O.

My DEAR SENAT1 HAxTxc: This will acknowledge receipt of your letter of
May 28, 1974.

The Myron Stratton Home is operated solely on the income generated by its
endowment. Mr. Stratton directed In his Will that no charges were ever to be
made for the care of the residents taken into the Home. We do not receive any
other income from other sources, nor do we receive any assistance from the Fed-
eral, State or local governments.

Since the Home was founded In 1909, we have received a few small bequests,
the majority of them being in the nature of a few hundred dollars each left to
us by deceased residents, although no resident is required to leave his property
to the Home upon death. In this 65 year period, the total amount received has
been in the neighborhood of $45,000.00.

You will remember that during my testimony before your sub-committee, we
engaged in a discussion concerning the possible subsidization of homes such as
The Myron Stratton Home by the taxpayers of this country. You will recall that
I suggested to you that The Myron Stratton Home, it it were to be considered a
profit corporation and permitted to deduct expenses incurred in the care of its
residents, would rarely pay any corporate Income tax. You advised me at that
time that you would like to see further information concerning this statement.
As a result, I enclose herewith a schedule using the homes that were listed on
the summary attached to my statement to the Subcommittee on Foundations
and showing the Federal corporate income tax that would be payable by them if
they were not exempt organizations.

The -figures shown on this schedule are the same as those shown on the sum-
mary except for the Investment Income of the Moor Children's Home In El Paso,
Texas. I have rechecked the figures shown on the orginal summary with this
home and found that the figures shown on the summary constitute gross Invest-
ment Income, and because of ownership of real estate, the difference between the
net income and the gross income was substantial. I have, therefore, used in the
enclosed computation the actual net investment income of this home for the
year involved.

I should also point out to you that the figures shown on the summary attached
to my statement to the Sub-committee on Foundations and also on the enclosed
schedule do not necessarily reflect the same year for the operations of each of
these homes, as the information concerning these homes was accumulated
through the efforts of Senator Allott and American Association of Homes for
the Aging during the period 1971, 1972 and 1973. Nevertheless, I feel that the
figures shown on the schedule give a fair test of the subsidy question,

From an examination of the enclosed schedule, it becomes quite apparent that
not only is the American taxpayer not subsidizing these homes, but that the
reverse Is true. You will note that if these homes had been subject to Federal
corporate income tax, they would have paid a total sum of $51,042.00, but by
reason of being exempt from Federal income taxes but subject to the excise tax
on private foundations, these homes instead paid $198,684.00 in excise taxes. In
addition, all but eight of the homes were founded prior to 1918, so that their
founders received no Federal income, estate or gift tax benefits as a result of
their initial endowment. I also feel that we should remember Senator Dominick's
observation that- if these homes were not in existence, the American taxpayer
would have the burden of the care of their residents.

I appreciated being afforded the opportunity to'testify before the Sub-commit-
tee on Foundations, and I hope the enclosed schedule will be of some use to you
in your investigation of the.problems of foulati6n&

-Very truly yours,-.,

Enclosure. -.
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Ho.V~U :. , . Goe = ,,DC~ MW 9li,... AMucAx AssocUnon or Myservs,,
Hon. VANCS ]KATS14ri , , ," - ,•..

Okairman, Suboommittee on Foundation, U.S. Senate, Committee on gomrmefts,
Washngtonv D.C.

DtAw SNATOa HAaTJCV: I had wanted to respond earlir-with this Interim
report on the additional Information you requested during ny testimony before
your Subcommittee on Foundations, May 18, 1974. Specifically, I am enclosing a
list of museums classified as private foundations (private operation* foumdations
for purposes of this testimony).' Along with the amounts of the 4% excise tat
they paid In 1972, this information was obtained from the public records avail-
able at the-Internal Revenue Service and to the best of my knowledge is inclusive,

I have written each of these institutions asking them to provide specific Infor-
mation about-the amounts of grant support they receive in the year prior to the
Tax Reform Act of 196 and the most recent year (BY "1978). This was done in
order that a comiarison might be made to determine the extent of Impact on
foundation grants from the increased filing'requirements applied to private
operating foundation museums set forth in the Tax Reform Act of 1969. This
additional information I will send to you by June 17, 1974, in accordance with
your letter of May 28, 1974.

Aga-in, my deep appreciation for the opportunity to appear before your com-
mittee and bring to your attention the burden on museums classified as private
foundations.

Sincerely.
KYRAN M. MOGRATH,

Direotor.
Enclosures.

Mueeums classifled by IRS a8 private foundation*.14-peroent ecs

Name Of mueum ta: paid for 1978
San Francisco Aquarium Society, Inc., Golden Gate Park, San Fran-
.cseo, OA 94118 -------------.------ .--------------------- .$149.00
rajaro Valley Historical Association, P.O. Box 960, Watsonville, CA

907 --------------------------------------------- 8o.oo
Butte County Pioneer Memorial, % Irene Parker, P.O. Box 809,

Oroville, CA 95065 --------------------------------- --- 80. 00
Briggs-Ounningham Automotive Museum, 747 E. Green Street, Pasa-

dena, CA 91101 -------------------------------------- 19.00
American Air Museum Society, 616 Canal Street, San Rafael, OA
.04901 - ------------------------------------------------

The 3. Paul Getty Museum, 17985 Pacific Coast Highway, Malibu,
I CA 902 ---------------------------------------- 97, 279. 00
Norton Simon Inc. Museum of Art, 8440 Wilshire Boulevard, Suite

1216, Los Angeles, 04 90010 --------------------------- 10,164.00
Western Museum of Mining and Industry, P.O. Box 387, Colorado

Springs, CO 80901 ------ ------------- ------------------ 14.95
Automotive Museum, Inc., % W, 8. Brown Agent, P.O. Box 18,

Berlin, CT 00087 ---
The Litchfield Nature Center and 'Iuseum, Inc., Litchfield, CT

06750 - -------------------------------------------------
Torrington 'Historical Society, % Colonial Bank and Trust Co., P.O.

Box 148, Torrington, CT 06790 ---- ------------------ 96.00
Hagley Museum, Eleutherlan Mlls-Hagley Foundation, Wilmington,

DE 19785 ....... -. ---------- ----------- $126, 411.00
.Delaware Museum of Natural History, P.O. Box 3937, Greenville,

Do 19807 ............................ -----... ------ 1,498.00
The Henry Francis DuPont Winterthur Museum, Inc., Winterthur,

DE 19736 ----------------- --------- ... ---------------- ' 113,174.00
The Phillips Collection, 1600 21st Street, NW., Washington, D.C.

20007 ---------- --------------- -..-...-.-... 189 00. 42
The De'Ette Holden Cummer Museum Foundation, 829 Riverside

Drive, Jacksonville, PL 8 -04... . .------------------ -- ------ 6 752.18
Marle-Selby Botanical Gardeps, /o'Palmer First National Bank &

Trust Co., P.,.Box 2018, Sarasota, FL 33578------------ -4. 159.00
Ships of the Sea, Inc., 501 -EAt River 8treet, Savannah, GA

81401 1 .... .... - -3, 475. 00
See footnotes at end of table, p. 888.
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Kaual Library and Museum Assoeation LTD, Lihue Kauai, HI
"766 .......... ......-

Morton Arboretum, 110 North Wacker Drive, Chicago, IL 60608 ....
Harry & Della Burpee Art Gallery, 787 N. Main Street, Bodkort%

IL 61101 .......................... 08-............
Prime Mover Control Museum Association, P.O. Box 2181, 49W9 N.

2nd Street, Loves Park, IL 61111 --- -- W............ -------

George F. Harding Museum, 86 N. Randolph Street, Chicago, IL
Oo0O1 wf-- ----- -

Treaty-iUne Museum, Inc., Rural Route 4, Liberty, IN 47858 ------
Rush County Historical Society, c/o Priscilla Winkler, RR No. 5,

Rushville, IN 46178 ---------------- ----------------
Historic New Orleans Collectlon; 588 Royal Street, New Orleans, LA70180----------------------------7018 ....... ... ,......,................ .a,........,... ,.........w

The Zigler Museum Foundation, PO. Box 988, Jennings, LA 70546-
Old Gaol Museum, c/o York Historical Society, York, ME 08908....
Fruitlands Museums Inc., Prospect Hill, Boston, MA 01451 .......
Isabella Stewart Gardner Museum in the Fenway Inc., 225 Franklin

Street, Suite 800, Boston, MA 02180 ........................
The Kendall Whaling Museum Trust, c/o Hale & Dorr, 28 State

Street, Boston, MA 02110 ....................................
Merrimack Valley Textile Museum, Inc., Masmachusetts Avenue,

North Andover, MA 01.845 ---- w ----------- " ----------------
Thayer Museum Inc., 814 Main Street, Lancaster, MA 01M328......
Manchester Historical Society, 14 Union Street, Manchester, MA

01944 .---------------------------------------------
Cape Cod Museum of History and Art, South Main Street, Center-

ville, MA 02682 -------------- ----------------------
Western Hampden Historical Society, Westfield, MA 01085 --------
Haverhill Historical Society, 240 Water Street, Haverhill, MA 01830-.
Cambridge Historical Society, 159 Brattle Street, Cambridge, MA

07188 ----------------------------------------------
Sterling & Franene Clark-Art Institute, Williamstown, MA 01267...
Somerville Historical Society, Westward Boulevard and Central

Street, Somerville, MA 02148 ----------------------------
Blandford Historical Society, Main Street, Blandford, MA 01008....
Heritage Plantation of Sandwich, Grove Street, Sandwich, MA 02508-.
N. Andover Historical Society, 153 Academy Road, N. Andover, MA

01845 ------ ----------------------------------------
Lynn Historical Society, 125 Green Street, Lynn, MA 01902 ........
Fall River ,Historical Society, 451 Rock Street, Fall River, MA 02720..
Leonard Boyd Chapman Wildbird Sanctuary, Suite 4500 Prudential,

Boston, MA 02199
Stockman Historical Society, % Clark A. Richardson, 8 Barrett Ave-

nue, Stoneham, MA 02180 ---------------------------
Historical Society of Old Yarmouth, Yarmouthport, MA 0267 --......
Historical Building, 19 Grove Street, Petersborough, NH 03458 ------
Manchester Historic Association, 129 Amherst Street, Manchester,

NH 03104 ...............
Alpena Museum Association, % Jessee Besser Museum, 491 Johnston

Street, Alpena, MI 49707...............................
Woodstock Museum, 747 Chillicothe Road, Amora, OH 44202 .......
Dawes Arboretum, RR No. 5, Newark, OH 43055----------------
Sauder Museum, Inc., % Mrs. Erie J. Sauder, 502 Middle Street, Arch-

bold, OH 4302. ---------------------------------------
Campbell Museum, Campbell Place, Camden, NJ 08101 ...............
Henry L. Ferguson Museum, Fishers Island, NY 14458 ..........
Hill-,Stead Museum, %',Manufacturers -Hanover Trust Co., 650 Park

Avenue, New York, NY 10022 ------------ ----------------
Millicent A. Rogers Memorial, Museum, Inc, % Jerome W. Sin.

sheimer, 60 Madison Avenue, New York, NY 10021
Trotting Horse Museum, Inc., 240 Main Street, Goshen, NY 10924----
Corning Museum of Glass, % Corning Glass Works, Corning, NY

14880 ----- ---..-- 0 --------------

See footnotes at end'ot table, p.88g.

.. :?.1, '!, I 11

22.00
51, 402. 00

31.00

0

260.82

1,9528. 00

17, 170. 00
789.54
946.18
167.00

27,858.00

2,740.00

8,978.00
10.59

605.42

99.75
88.81

802.83

815.78
58,882.44

88,91
46.77

251.00

825.48
1, 033. 00

900.00

868.00

85.64
119.95
176.84

510.00

4. 902.94
133. 00

14,242.00

8.00

88.00

172.00

16.80
40.28
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9leepy Hollow Restoration, P.O. Box 245, Tarrytown, NY 10591-..$. , 33$0.00
Long Island Historical Society, 128 Pierrepont Street, Brooklyn, NY

11101 ------------ --------------------- .-------------- 1,033.00
American Museum of Immigration, Liberty Island, New York NY

10004 ------------------------------------------------- 221.00
Genesee Country Museum, 445 St. Paul Street, Rochester, NY 14606. 138.00
Rochester Historical Society, co Security Trust Co., 1 East Avenue,

Rochester, NY 14638 ------------------------------------ 534.00
Dutchess County Historical Society, P.O. Box 88, Poughkeepsie, NY

12601 ---- 00
4 Johnstown Historical Society, 17 N. William Street, Johnston, NY

1209.--------------------------------------------- ----- 4.00
Alice T. Miner Colonial Collection, Chazy, NY 1221 ---------------- 810
Storm King Art Center, Mountainville, NY 10958 ----------------- 2. 634.00
Adirondack Museum, Blue Mountain Lake, NY 12812 ---------------
Bucks County Historical Society, Pine & Ashlands Streets, Doyles-

town, PA 18901 ---------- -..... 2, 400.00
John J. Tyler Arboretum, % Providence National Bank, 1032 Chest-

nut Street, Philadelphia, PA 19103 ------------------------....... 157. 00
Taylor Memorial Arboretum, Girard Trust Bank, Philadelphia, PA

19101 ------------------------------------------------- 306.00
Barnes Foundation, Merton, PA 19006 --------------------------- )
Colonial Flying Corps Museum, Inc., 1200 Packard Building, Phila-

delphia, PA 19102 ----------------------------------------- 3.00
Merrick Free Art Gallery and Museum and Library E.D. Merrick,

% Union National Bank, New Brighton, PA 15066 ---------------- 673.00
Heard Natural Science Museum and Wildlife Sanctuary, Route 2,

McKinncy, TX 7509 ------------------------------------ 1,828. 00
Widner Memorial Museum, 1518 Republic Bank Building, Dallas,,

TX 75201 .. .........................................
Kimbell Art Museum, Fort Worth, TX 76107 ------- ------------ 12,859. 00
Lynchburg Museum, c/o Fidelity National Bank, P.O. Box 700, Lynch-

burg, VA 2405 ----------------------------------------- 200 27
Sheldon Art Museum Archaeological and 'Historical Society, % R. C.

Kingsley, E. Biddlebury, VT 05740 ---------------------------- 239. 00
Mr. David Collins, Frick Collection, 1j East 70th Street, New Yqrk,

NY 10021 -----------------------------------------
Information not available.

468.0001in 1978.
121,818 in 1973.

AMERICAN ASSOCIATION OF MUSEUMs,
Washlington, D.C., June 17, 197.f.

Hon. VAlcE HARTxx.
Ohairman, Saboommittee on Foundations, U.S. Senate, committee on Commerec,

Waskington, D.O.
Dear SENAToR HARTIE: In accordance with Kyran McGrath's letter of

May 29, 1974, which stated that we would send you more information about the
- museums which are classified as private foundations, enclosed please find

statistics on the amount of tax these museums paid ti 1971, 1972, and 1978
and statistics on the amount of grant support the museums received in 1908
and 1978. In addition to the figures, we have attached 9oine comments taken
from letters to the AAM as a result of our survey; the comments reaffirm the
burden placed on museums classified as private foundations. We will be glad
to provide any other information you may need. Thank you.

Sincerely yours,
MARLYN HIORS U'IEGEALD,

Eoccutive Astistant to theDtrector.
Enclosures,
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MUSEUMS CLASSIFIED BY IRS AS PRIVATE FOUNDATIONS

4 percent excise tax paid Income from private funding

Name of museum 1971 1972 1973 1968 1973

PaJaro Valley Historical Association
P.O. Box 960 Watsonville, Calif. 95079.

San Francisco Aquarium Society, Glden
Gate Park, San Francisco, Caf. I941l.

Butte County Pioneer Memorial 0/o Irene
Parker, P.O. Box 301, Orovtile, Calif.
95965 .... ...............

11r igp.Cunnineham Automotive Mu.
sum, 747 Green Street. Pasadena,
Calif. 1101 ...................

American Air Museum Society 611
Canat Street San Rafael, Calif. It0..

The J. Paul Getty Museum, 17965 P if
Coast Highway, Malibu, Calit. 90265...

Norton Simon Inc., Museum of Art 3440
Wilshire louevrd, Suite 1216, Las
Angels Calif. 90010 .........

western Museum of Mini and Industry,
P.O. Box 387, Colorado Springs, Colo.
80901....... ...........

AutomotiveMusaum, P.6. Box i, Berlin,
Conn. 06037 .............

Litchfield Nature Center and Museum,
Litchfield Conn. 06759.............

Torrinto historical ocia 1 Colon8 ilBn & Trust Co. P.O.B x 148, Tor-
rington Conn. 06/9 ..............

Halley kusum, Eieutherisn Mils-

ofAy Foundation, Wilmington, Del.1973 ....................
Delaware Museum of Natural History,

P.O Box 3937, Greenville, ei. 19607..
The Henry Francis DuPont Winterthur,'

Museum, Inc. Winterthur Del. 19735..
The Phillips Collection, 160 21st Stret

NW., Washington, D.C. 20007.
ThDe Ette Hldn Cummer Museum

Foundation, 629 Riverside Drive, Jack-
sonville Fie 32204 .................

Marie.slty Botanical Gardep €10
Palmer FIrst National Bank trust
P.O. Box 2018 Srasot Fle. 33578 ....

Ships of the Sa IncO g1 East River
Street Savannah. Ga. 31401 ..........

Kauai Library and Museum Association,
Uhue, Kauai, Hawaii. 96766 ......

Morton Arboretum 110 Noqt Wacker
Drive, Chicgo .III .........Harr and Dell Burpee Art Gallery, 737
N. Main Street, Rockford Ill.

Historical Buildinl 19 4rov StreetW,
Petersborough, NH. 0345 .........

George F. Harding Museum, 86 E.
Randolph Street, ChlIcafQ Iii, 60601...

Treaty-Line Museum Inc., Rural Route 4,
Puberty, Ind. 47B3 ..............

Rush County Historical Society CIO
Priscilla Winkler, Rural Route 5, hush.
villa, Ind. 48173 .....................

Historic New Orleans Collection 533
Royal Street, New Orleans, La. 701h3.

Zier Museum Foundation, P.O. Box 986
eine, La. 70546 ............... .

Old Ow Museum, c/o York -County
Historical Society York Maine 03909.,

Bandford HsoricaYSy, Main Street,8lndlord, tlln 0100........
Fruitiands Museums nc., Prospect. Hi1,

Boston Mass. 01451 ............ ..
Isabella Stewart Gardner Museum, 221

Franklin Street Suite 800, Boston,
Mas. 02180 ..............

Kendall WhIlIn Museum Trust, c/o Halo
& Dorr, 2; State Street, Boston, Mass.

Leonard poyd Chapman Wildblrd Sand:
tuary, S2t 4500 Prudential, Boston,
Mass. 0219. .........

Cambridge istorical Society 19Bate
Street, Cambridgea, Mass. 6718...

(B)

(I)

(,)

0
(B)

$669,025

12,251

Not open
(,)

(B)

(B)

43,419

(4 )
(B)

4, 411

V3
149

19
(B)

97, 279

10,164 52,494

15
(,)

(B)

96

126,411
1,496

113,174

18,690

(B) 6,752

(B)
(B)
(B)

41,166

(B)

(B)

(s)

(B)

(1)

826

(B)

4,159
3,475

22

51,402
37

176

(1)

260

1,528

17,170
789

779
47

167

(B) 27,653

57

147
374

80

363
318

So footnotes at end of table, p. 386.

(,)
(,)

(,)

$82

(B)

54, 273

(B)
(B)

(B)

0

(B)
0

0

(1)

0

(,)
0

0

$20,000
(B)

()

Not open
(I)

(B)

$1, 534
(,)

(1)

81

68, 697

(B)

121,318
6,400

()

(,)

(B)

(,)

51, 799

()
(B)

(B)

()

(,)

(B)

()

946
54

(1)

96

246

2806

(1)

0
(B)

()
0

()

(B)

(,)

()

0

(B)

(1)

(B)

(B)

(B)

(B)

0

(B)

()

0

0

(1)

0
(B)

(B)

0

()

(1)

0

(B)

.(B)

0

11)()

(9)

()

(B)

(B)

,0

(,)

'0

.0
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MUSEUMS CLASSIFIED BY IRS AS PRIVATE FOUNDATIOI$S- Continued

4 percent excise tax paid Income from private funding
Name of museum 1971 1972 1973 1968 1973

Cape Cod Museum of History and Art,
South Main Street, Centerville, Mass.
002....................

Foll River Historical Society, 451 Rock
Street Fall River, Mass. 02720 ......

Haverhil Historical Society 240 Water
Street Haverhill, Mass. 0 ........

Thayer useumn Inc, 314 Main Street.Uncstr, Mass. 01623 .............. I
Lynn Hisorical oity, 125 Green Street,Lynn, Mas. 01902... --- ..... 9]
Makihostr Historal Sociey 4|Uion";

Street, Manchestehi Mass. 01944 ...... I
Merrimack Valley Textile Museum, Mas-

sachusetts Avenue, North Andover,
Mass. 01645 .................... 2,11,

North Andover Historical Society
Acgoemy Road, North Andover, Mass., 0184. .............................. (

Heritage Plantation of Sandwich, Orove
Street. Sandwich, Mass. 02053 2f

Somerville Historical Society, Westward
Boulevard and Central Street, Somer-
ville, Mass. 02143...

Stockman Historical Society c/o Clark
A. Richardson, 3 Barrelt Avenue,
Stoneham, Mass. 02180 ............

Westerh Hampden Historical Society,
Westfield Mass. 01085...

Sterling and Francine Clark Art Institute,
Williamstown, Mass. 01267 ........... (

Manchester HistoriC Association, 12
Amherst Street, Manchester, N.H,
03104 ......... ............. ... 46:

Alpna Museum Association. c/o Jesse
Ber Museum, 4O Johnston Street,
Aimea, Mkih. 4707 ................. (

Campbei Museum Campbell Place,Camden N.J 08161 .................
Adirondack Museum, Blue MountainLok),N.Y.- h ............

Long slan stokalSociety, 12
Pmrenpqnt Street, Brooklyn, N.Y.111l01:;.... .......... :........ 7

Alice T. Miner Colonial Collectin,
C , N.Y. 12921 .................. 853
nnMuseum of Glass, Cornin N.Y.
o . ....................... 0

Trong Horse Musum, 240 Main Street,
= en, N.Y. 194.................. (

Henry L Ferguson Museum, FishersIsland, N.Y. 14453.................. 14
Johnstown HistW.cai Society, 17 N.

William Street Johnston N.Y. 12095... 29
Storm KingAt Centa, MountuinvfignN.Y, 1 ,..m ............ (0
Frick I ast h StreetFNew

York, N.Y. 10021 ................... 52, 935
Amkrican Musumm of Immigration,

Liberty island, New York, NY. 10004.. (1)
Miillcnt A. Rogers Memorial Museum,

c/O Jerote W. Sinshtmer, 660 Madi.
son Avenue, New York, N.V. 10021.... (1)

Hill-Stead Museum c/o Manufacturers
Hanover Trust Company 350 Park'
Avenue, New York NY. 1002. (I)

outchss County Historical Society, ,0.
Box so, Poughk"psie, N.Y. 12601 .... 377

Genesee County Museum 445 St Paul
Street, Rochester N.Y. i4605 ........ (

Rochester Historical Society, d/o Security
Trust 1 East Avenue, Rochester,N.Y. !4M .............. ......... (

Stepy Hollow Restoration, PO. Box 245,
S T N.Y. 10501............ 38,448

Wo k Mvum, 747 Chillicoth"
o Amr, Ohio 44302 (I)

Dawes Arboretum, Rural Route 5,
Newark, 0hio 43065............. . 10, 726

ame. Foundation, Merlo", Pa. 1906... (3)

()
(7)

(,)

19

73

12

:,)
il

I,)

99

627
303
11

1,033

177

2,979

325
251

39

(1)
1,843

(I)

(,)

1,224
605

5,994

(1)
37

(1)

,) 36 (,)
I) 38 (I)

) 58,832 (1)

7 140 907

) 4,993 (, -

,) ), ) (I)0
0 O 0

1,033
811

1,011

40
86

2,634
77,513

221

17'

172
381

-138

534

822
(I)

(I)71

70,000'

1 (1)

(1)

(I)

(I)

C)

(1)
43,519 " 41,11S

133
14,242
• (9),

(1)

(I)

0
(,)

0
0

167,000

(1)
0

(I)

(I)

0
0

83,757

(I)
0

(0)

(,)

(I)

(I)

C)

(I)

(I)

.0 0
0 0

(I) (3)

(I) (I)

0 0

0 0

0 4,050

() (")

(1).

0

(Q)
(,9

0

,)
,0'

(0)
0

(I)

(9)

(I)

0
()

See tootnot48 at end of table, p. 386.
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MUSEUMS CLASSIFIED BY IRS AS PRIVATE FOUNDATIONS-ContInued

4 percent excise tax paid Income from private funding

Name of museum 1971 1972 1973 1665 1973

Merrick Free Art Gallery and Museum,
c/o Union National Bank, New

- Brighton Pa. 15066 ................. (1) 673 (1) ()) (,)
Colonial Fling Corps Museum 1200

Packard Biding, Philadelphia, Pa.
19102 ......................... (1) 3 (3) ())

John ). Tyler Arboretum c/o Povidience
National Bank 1632 etnut Street,
Philadelphia, Pa. 19103 .............. (n) 157 () ) (1)

Taylor Memoilal Arboretum, Giri1d (I)
Trust Bank, Phi delphla, Pa. 19101. (I) 306 (1) (') (')

Widner Memoial Museum, 1511 Re-
public Bank Building Dallas, Tax. (1)76201 .............................. (1) (1) U I i

Kimball Art Museum, Fort Worth, Tax.
76107 ...... ...... () 2,85 ( ) ()

Heard Natural Science Museum and
Wildlife Sanctuary, Route 2 McKinney,
Tex, 75069 ......................... 0 0 1,828 0 1,000

Lynchburi Museum /o Fidelity National
Bank P0. Box ,00 Lynchburg, Vs.
2450......... 200 747 () (1) (1)

Sheldon Art M useum, Archaeological and
Historical Society, East Middlebury,
V 0740 ........................... (1) 239 - (') (t) (1)

I Information not available or not yet computed.
3 Advance ruling for public charity status under regulation section 1.507-2(e) "60-month procedure."

ExczPns FROM LEIEs To AMERicAN ASSOCIATION OF MUSEUMS IN RESPONSE To
AAM SuavzY TO MUSEUMS CLASSIFIED BY IRS AS PRIVATE FOUNDATIONS'.

"The excise tax on our P.O.F. status constitutes approximately ten percent
(10%) of our annual operating deficit." James P. Hurley, Executive Director,
Long Island Historical Society, Brooklyn, New York

"Additional burden is (the) necessary expense of (a) professional accountant
preparing (the) tax forms." Peter Van Kleeck, Treasurer, Dutchess County
Historical Society, Poughkeepsie, New York

"Along with the tax and restriction on contributions, the costs of detailed ac-
counting to the IRS should be also considered." "Tht" public test should be
whether the general public uses the foundation's operating assets." Edward J.
Durkin, The Dawes Arboretum, Newark, Ohio

"Our educational offerings to students and adults are reduced by the amount
paid as excise tax." John W. Harbour, Jr., Sleepy Hollow Restorations, Inc.,
Tarrytown, N.Y.

"Maintenance, security, utilities, and related expenditures are rather well fixed.
One cannot redu5 them without closing down parts of the Museum. Exzise taxes
are, therefore, not paid by reducing basic operating expenses, but rather are
taken from funds that normally would be available for educational programs."
Charles van Ravenswaay, Director, Winterthur Museum, Winterthur, Delaware

"Our work with school groups has been curtailed . . . it has meant dropping
many programs." Mrs. Mary B. Gifford, Curator, Fall River Historical Society,
Fall River, Massachusetts

"We are a new museum notlet open to the public. This tax ts already a burden
on our limited resources and we expect this burden to increase substantially in
years to come. Edward A. Pacey, Treasurer, Western Museum of Mining & In-
dustry, Colorado Springs, Colo.

-* • xPUotsIx, Aiaz,, Juno , 1971--
Senator VANqcx HARTXe,
Chairman, Suboommtttee on Foundation,
Committee on Ffpnaoe,
U.S. Senate;
Washington, ).7.

DzAa SENAT0R HARtxE: I will do my best to answer the questions contained in
your letter tome of May 28, in seriatim:

(1) Since it takes the Internal Revenue Service nearly three years to com-
pile and publish its compilations known as Statfeltos of Inoome, we do, not yet
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have a complete report for 1972. For example, that for 19 did not appear until
late in 1071. 1 have, therefore, not yet seen the report for 1072.

You ask how many Individuals avoided paying ANY Federal income taxes as
a direct restilt of charitable contributions; this apin is impossible to answer,
for deductions permissible for this purpose constitute only one category of al-
lowances, of which there are many,

You ask also whether this tpe of tax-avoidance can take place under the
1969 amendmentg to the Internal Revenue Code. The answer is that these re-
visions made lposible far greater tax-avoidanve through gifts to so-called charity
than before, The maximum deduction against adjusted gross income was in)-
creased front 30 to 03) ; hut, more significantly, "operating" foundations were
givell status i tills regard with ehurcls, educational institutions, hospitals,
governmental units, etc., under section 501(c) (3). in other words a man can now
establisl his own foundation and if It engages in some kind of research, the man
who established and controls it can deduct 50% of his own agi from this as gifts
to IJ1s own foilwill tlot.

Of course, there are many other ways in which wealthy persons can reduce
their tax-liabilitles-through the payment of interest, fast real-estate writeoffs,
depletion allowances, etc., etc.

(2) (a) When a gift is made as a charitable contribution, full allowance Is
miade for its present market value and there is no tax on the capital gain. For
example, if a man has stock that cost $10,000 but Is now worth $100,000, full
credit Is given for the larger amount, with no tax due on the $90,000 of gain.

b) In the vase of a personally controlled foundation, the assets of which col-
sist, for example, of stock in a corporation owned by the same individual, the
foundation is expected to exchange such assets for others within five years so
that they will be reduced to 20% of the total. However, the same person or
persons can continue to control both the corporation and the foundation.

(3) 1 have been unable to find any official information concerning current
foundation assets in addition to that given on page 4 of my prepared state-
nient. It takes several years before such data becomes available to the public.

(4) The facts about the Disney Will and Foundation are contained in a book
written by John D. Cunnlon, in which he describes 62 intricate wills.

The income from the Disney Worlds Is not unrelated business income under
the definition of the Internal Revenue Code, because this income is the very
thing for which the foundation was created. Income is unrelated only if it Is
different from that for which the "charity" was created. For example, if a
hospital were to establish a plant to manufacture refrigerators or automobiles,
the revenue from such an enterprise would be unrelated and therefore taxable
Income.

Under the title of charity, Disney World in California is also exempt from real
estate taxation, as is the Ontario Sledway, owned by another "charitable"
foundation.

(5) Johnnie Walters stated to the editors of the National Enqdirer in an
article published on the front page of an issue of this publication during 1973
(I do not have the paper before me at the moment) that the IRS knew of at
least 1.4 million individuals who owed Federal income taxes but had not paid
anything. You can easily verify this.

lint this Is only the tip of the iceberg reflecting the extent of the current
tax-rebellion. In Its issue of September 17, 1973, USN&WR published a feature
article containing the following statements: (1) the present tax-dodging spree or
Hidden Taxpayers' Strike, is spreading rapidly, is costing the government in
Washington at least 6 billion dollars a year and threatening to get completely
out of hamd." And (2) further: "Tax experts outside the IRS say the agency is
umerstating the problem In an effort to soften resentment among honest tax-
paiyers. Some put the real losses . . . at around 20 billions a year . . ." which
would he about one-third of the total now collected from personal incomes at
all levels and would probably Involve not less than 5 or 0 billion middle- or above-
average-income taxpayers.

According to another article In the same publication of April 24, 1972, John B.
Connally declared that 97% of all returns prepared In Southeastern States "were
fraudulent." According to an article published in the Los Angeles Times, April
13, 1978, Johnnie Walters stated that noncompliance in other parts of the
country was worse than in the Southeast.

According to a poll taken by Lou Harris in 1972, 74% of all American tax-
payers are so angry that they would be in complete sympathy with a national
strike against the federal Income tax system and its administration.
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I thank you for the opportunity of offering this clarification of my statements
during the recent hearing In Washington. And I would be pleased to have this
letter Included In the public hearing record.

Most sincerely yours. MARTIN A. LARSON,

Tao Conaultant of Liberty Lobby.

TAX ADMINISTRATION : TREAsUaY WOULD SUPPORT CUTTINa TAX ON
PRIVATE FOUNDATIONS To 2 PnRCgNIT

Internal Revenue Commissioner Do..ald C. Alexander told the Senate Finance
Subcommittee on Foundations today that the Treasury would support cutting
to 2 percent the 4 percent excise on private foundations.

Under the 1900 Tax Reform Act, the tax Is levied on the net annual investment
Income of foundations. Income subject to tax is income from Interest, dividends,
rents and royalties minus the expene incurred in earning the income.

Earlier witnesses before the Foundations Subcommittee have called for a
reduction in the excise on the ground that it not only raised enough money to
finance IRS policing of foundations but for all other exempt organization as
well. The objective of the foundation excise was to cover IRS expenses in con-
nection with foundations, although the revenues go Into the general fund of
the Treasury.

Alexander was questioned by Subcommittee Chairman Vance Hartke (1)-Ind)
as to why it took so long for IRS to issue regulations under the foundation pro-
visions of the TRA. Alexander, commenting that he just signed one new regu-
lation last Saturday, said the provisions are about the most complex In the
Inter Revenue Code,

There Is frequently the problem "of meshing our duties on one hand with equity
on the other," Alexander said. He added that because some foundatioll provisions
of the TRA were not scheduled to be effective for several years after enact-
ment of the TRA, !RS gave them "low priority."

Chairman Ilartke, summing up earlier hearings, said: "We had witnesses who
described the many accomplishments which were made possible by foundation
money. We had witnesses who recognized the positive contributions of founda-
tions, but who encouraged foundations to do much more, and we had witnesses
who concluded that foundations were little more than a tax dodge for the
wealthy. I suspect that there Is more than a little truth In each of these view.
points. What is most disturbing to me, however, is the lack of hard facts."

TAX LEGISLATION: FINANCE COMMITTEE SETS HEARING ON PROPOSED
TAX INCREABRA

The Senate Finance Committee announced today that hearings will begin
June fl on pending tax Increase proposals.

The hearings will cover those proposals which various senators have an-
nounced will offer as riders to a minor House tariff bill or to the debt limit bill.

The committee announcement follows:

FINANCE COM MITTEE SCIUEDULES HEARINGS ON TAX INCREASE PROPOSALS

The Honorable Russell R. Long (D., La.), Chairman of the Senate Committee
on Finance, announced today that the Committee would begin hearings on var-
ous pending tax Increase proposals beginning Wednesday, June 5, at 10:00 A.M.
in Room 2221 of the Dlrksen Senate Office Building.

TnE WAIN FOtNDATION.
Los Angeles, Calif., June 11, 197o|.

VA-NCE IIARTICIC.
Chairnq.. PFubeommittee on Foundations of Resate Finance Committee, U.S.

Senate, Dirksen Senate Oflece Building, Washington, D.C.
DEAR SENATOR HARTK: Thank you for your letter of May 28. It confirms the

faith I so strongly expressed at my appearance May 14 before your committee--
our democracy works! I take pleasure in answering each of your questions in the
order listed In your letter, and I slhal I11 happy to have my answers included
in the public hearing record.
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1. RE 20% Vs 6o% LlrJTATIONS REURE' To "N MY MAY 14 WrATL3I NT, PAQE 3

I did not intend to suggest that you relax these limitations. I do recomemnd
that you eliminate the discrimination against private foundations. This can be ac-
complished by providing that contributions to private foundations be subject to
the same 50% limitations as to public foundations,

This would give no cause for tax abuse co nern because tile 10(g Taix Reform
Act restrictions have removed uncertainties and loopholes in the prohibited
transactions and accumulation of income provisions of tile 19.50 act. Further-
more the penatles on foundations, foundations managers, and substantial coll-
tributors and ultIhnte Imposition of confiscatory tax on foundations are power-
ful deterrents to tax abuse.

A most Important deterrent to tax abuse is the apparent adoption by the Inter-
nal Revenue Service of a lllicy of audits on tie same liisis and frtotuetncy as
taxable entities to assure compliance with the provisions of the 19)6 Tax Iteforni
Act. The excise tax provisions of the 1969 Act will provide the tiniinces for thi
necessary cost of assuring compliance at less than a quarter of the 4% excite
tax rate.

All the above are your assurance against tax abuse. Tie- ,,'071 % vs 50%
discrimination against private foundations has no relationship to tax abuse. It
"throws out the baby with the dirty bathwater".

2. THE WAIN FOUNDAtION HISTORY AND TIlE INVOLVEMENT OF MY FAMILY

I established the foundation December 13, 1963 with a contribution of $11,000.
I estimate that my annual contributions thereafter averaged approximately
$10,000. There was and is no relation between any business activity of mine and
the creation of the foundation.

To what extent do I and members of my family remain involved with my
foundation? I and my wife, son and daughter are officers and membe, rs of Board
of Directors with no compensation for our services to or on behalf of the founda-
tion. I and my wife are Involved almost every day. My son is involved to the
extent that attention to his wife, two children and a growing busineMs career ier-
mit. My daughter is also involved to the extent that attention to her husband
and two children permit. My wife ad I have nurtured the involvement of our
son and daughter. An illustration ecdrnes readily to hand.

On a recent visit from my daughter she brought with her the enclosed copy of
a May 29 letter to Robert Hutchins which she received from me bearing my hand-
written message to her. The fact that a most Important 16th birthday in a girl's
life is associated with a charitable fund raising affairs and that almost 15 years
later she saw fit to bring this letter to me and express her gratitude for the re-
minder is counted among my blessings, If you wish you may make a copy of this
letter for public hearing record but please return the enclosure to me.

3. RE: CLARIPI7ATION OF MY REASONINO FOR MY STATEMENT PAOE 5 OF MY TTI-
MONT ON MAY 14 THAT "MY PROGRAMS MIOHT Bit LESS INNOVATIvE NOW THAN
IN THE PAST YEARS"

In reviewing the 1973 list of The Wain Foundation grants I was struck by the
fact that many grantees have been on the list almost every year. I began to
wonder whether I was doing this out of habit. Are each of these grantees contin-
uing to do year after year a creative task in the causes which raise the quality of
life with the same degree of "leverage" that attracted the first grant from my
foundation? Am I succumbing to the "status quo syndrome"?t

Yes, I am succumbing to the "status quo syndrome". Why? Ii'ealtse 196
Tax Reform Act and legislation under consideration thereafter suggests that
what is really desired is the demise of Private Foundations. If this be so (and I
pray I am mistaken) America would lose a most powerful potential for thesolution of problems that have been with us in varied forms since man wias" er mn ted".

Private Foundations have the human and material resources to address them.
selves to the root of these problems Instead of merely reacting to the symptoms.
Remove Inhibitions to their freedom to tackle injustice which has been one of
the greatest obstacles to achievement of the full potential of our society, There
are many Ideas and actions that need "a horning" and many ideas and actions
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that tne.d "a diving". But they will not be born unless we help usher them in;
and they will not die unlt% we help usher them out.

Mi|ncerely,
PHILIP WAIN,

Preui, nt.

P!UILIP WAIN & Co.,
May 29, 1974.M r. J~Ittir M. IItuU01IN s,

Chairman, The Center for the Study of Democratic Institutions,
Sonta Barbara, Calif.

rw.AR RORT: Elmma and I have always admired your indejndenee of thought
and your ability to exprmss your ideas succinctly and with a high degree of style,
so In replying to your ltwtter of May 28, we frankly borrowed from It becvawu we
can't match it.

()n the 2Ilth of August we Fhall complete 15 yours of sup)ort for the ('tster
as Founders. Our daughter Margo has Riomanoff's menu of Auglust 15, 196, date
of Center's fund raining "kickoff" dinner niting and (late of her sixteenth
birthday. The mienu Is sign d by you, Justle Douglas, Oovenror Brown et Il,

The establishment of the Center has been a marvelous experience for us. The
Tiord of 1)irectors has len stalwart, farsightt and generousa The Fellows and
tho staff have been detthated and, in the academic Jargon. "productive".

To have had the chance to ass.latp with and h-arn from all the*e I jpie has
bee-n a lpiece of good fortune we did not dvesrve. Wi'are deeplly gmt#eflll to yoll.

As Life Founders we hols to continue our asoilation with the Center- and
with you.

Slncerely,
PnLIP WAIN.

TAX RUOMU ItrSARCn GROUPtp
Waahington, D.C., June 17, 197f.

Senator VACE HIARTKE.
Chairman, Subcommittee on Foundations, Committee on Finanee, U.N. Senate,

Washington, D.C.
D)RAR SE.NATOR IIARTKrE: In response to your letter of May 20, 1974, I will be

glad to elaborate on any of the information which you requested.
Your first request was for documentation of the payout rate of the Lilly En-

dowment which was given in my aitament as 1.1% for 1972. Those asset and
jityout figures. and the statistics for all of the foundations listed, were obtained
from the files of the Foundation Center, 1001 Connecticut Avenue N.W., Wash-
Ingtonl D.C.. which is a library and information center for philanthropic founda-
tions. The Foundation ('enter is supported by foundations and 1)ubllhes the
Foundation Directory. A percentage was computed by our office from those
statistics.

Y-ou inquired what sptvific Information I could supply on the effect that tile
minimum payout rte has had on the amount of money going to charitable pur-
po*-,q. fortunatelyl, I have no knowledge of any (omprehensive statistics whihh
give the Imyout rotes and totals for all foundations. The staff of the loume
Banking and Currency Committee which has worked on thLq qmstlon estilnated
that In INAJ the total payout was $1,636 million and that an additional $064.-

i1,(00 would have, lben paid out under the new 6% requirement. Mince those
are only e-timates and are based on figures that are six years old. they obvioudy
can only serve to descrihe the scope of the isue and not the fact. The staff tIer-
sonnetl did not know of any actual statistics of the sort that you have requested.

I think that the lack of comprehensive and reliable tatistlcs only emphasis s
the nleed, discussed at the hearings, for an annutal reporting system. Even if tuch
statistics do exist, they are certainly not publicly or widely known %-hleh makes
It imlxolble for those who make policy or those who administer it to gauge the
effitmcy of their efforts.

As for the uses of the 4% tax. It seems there are many possibilities to be
considered. Spokesmen for foundations favor lowering the tax rate because, In
1072, $6 million was collected but only $12.9 million was spent In auditing
foundations.

The proposals for sharing these revenues with the ntates have been considered
at length by the House Banking and Currency Committee Subcommittee on Do-
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mestic Finance it Its hearings of April 5 and 0, 1973. Ptejwswntative Wright
Patman'a bill was under consideration and several $tatu AtW'neys Genital atp,
peared at those hearings to testify in support of rey#ime sharing. L'heir testimony
emphasized several very Important points about the enforcement of the 1961 Tax
Reform Act provisions and the Increased burdens wlich It placed on the Klttes'
Attorneys General. It was pointed out, in fact, that tMe Ways and Means Cotm-
mittee anticipated and wanted to encourage the strong participation and en-
forcement efforts by state officials. Committee Report No, 91-418 (196) states:"It is erl*eted that effective assurances are most apt to be available In those
States where there Is vigorous enforcement of strong State laws by the State
attorney general or other appropriate official. In order to encourage and facilitate
efft-ltive 8tate involvement, the bill provides as an additional condition of ex-
i-mption for private foundations the requirement tliat* the governing instrument
require current distributions of income (Section 4942) and prohibit self-dealing
( Section 4941), retention of excess business holdings ( Section 4043), sleculativo
investments (Sttion 444), and taxable expenditures (Section 4945). Existing
private foundations are given time to modify their governing Instruments. Your
eoriniuttee intends and expects that this reqnirement will add to the enforcement
tools available to State officials charged with supervision of charitable orgajd-
za t lons."

Julits Greenfield, Assistant Attorney General for the Mate of New York, fur-
thor stated In those hearings:

"'Tiho federal approach, the Imposition of sanctions, certainly ias a deterrent
t'f'fect upon improler foundations administration. But it only groes patrt of the
way. It does not provide, and there is some doubt that It call, for the various
kinds of court and administrative actions that are available to the state attorney
general. These would include Imposition of personal responsibility on foundtllon
managers for Improper administration, removal of officers and ldiri-etors and
appointment or election of new officers and directors, dlvso)lutlon of foundations
and distribution of their assets to public charities and requiring a full judichtl
accounting of the activities of foundation administrators."

The statemnts of the other Attorneys (eneral appearing at that hearing In
support of revenue sharing for foundation auditing smoke In support of Green-
fleld's analysis. They detailed the size of the staffs the lack of money and the
huge administrative task of overseeing the functions of the foundations in their
states. Contrasted to these difficulties Is their unique ability to enforce many of
the requirements of the 1909 reform act with maximum efficiency.

The benefits of sharing revenues with the states to provide for better en-
foreement would not be completely eliminated by earmarking the funds collected
for spelal use by the federal government. I think that we have seen ample evi-
dence of the need for better auditing and reporting, and the federal government
is certainly In the best position to do much of the comprehensive reporting that
needs to be done. It alone can collect and compile all of the figures needed. Hilt it
cannot duplicate the continuing casework and legal responsibilities that the state
officials have, even aside from their responsibilities under the 169 Tax Reform
Act. The legal concept of cy pres, for example, dates back to the comnmlon law
where It was recognized that a public representative was needed to safegutard
the rights of the public to charitable funds. As beneficiaries of charitable truts,
the public Is a class too diffuse and Indefinite to protect its own rights otherwise.
Present day States Attorneys General have many other responsibilitle in addi-
tion to those handed down by the common law. State statutes, as well as the
Internal Revenue Code Itself, Impose a wide range of audit and enforcement
responsibilities. The earmarking of federal funds for increased federal auditing,
while a welcome measure, should not be considered to the exclusion of funding
state enforcement activities.

Sincerely,
PAT A 8. SENGR.

Rzspaeosz To SENATOR HARTz's QUF.sTOs BY JoE G. DzuPsY, ExECuTIVE
DrazeTos, Los ANoiams IzTEA-FOUNDATION CXnTER

Question 1. You refer to a study of the Impact of the payout requirement on
page 2 of your prepared statement. Which study do you have in mind?

The Los Angeles Inter-Foundation Center Is attempting to organize a Southern
California study of the 6% payout provision using the report by Norman True
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as a model. This report, which is the study I referred to on page 2 of my prepared
statement, was presented as testimony during your October 1078 hearings. The
purpose of our study will be to test the hypothesis of the True report on a wider
range of foundations in southern California, especially small and medium size
foundations.

Questi o .. Would you expound on your statements about program restrictions
and expenditure responsibility to indicate some of the specifics which have led
to your conclusions?

In meetings and personal interviews with Trustees and Managers, a common
concern has been voiced: it is not possible to develop the procedures that are
necessary to satisfy the law while maintaining the ability to respond quickly to
hardship scholarship grants. Therefore, adjustments are being made to replace
scholarship aid with general scholarship grants to educational institutions. Ob-
viously, this diminishes administrative energies by routing the grants through
collegee committees, which fact, although financially insignificant, should be
noted. My personal concern is that this further isolates foundation officials from
the community of need and decreases aid to hardship students.

If foundations are to have a distinctive role In society, surely one of their
unique abilities is to personally engage community need in ways that established
Institutional rules and practices do not permit, One of the flaws in TRA'69 is
that it effectively disables that quality of quick responsiveness that makes this
mode of philanthropy unique and valuable.

Question 3. Would not the proposal contained in the pension bill result in Im-
proved knowledge of foundation problems and activities, thus enabling Congress
to legislate in a more enlightened manner?

I have seen or heard nothing which indicates the reorganization of IRS under
the pension bill (II.R. 2 and I.R. 4200) would improve knowledge of foundation
problems.

On page 7 of the IRS report to you, "Background Information in Reply to
Senator Hartke's Questions of March 22, 1974", the Commissioner spells out what
he exlects the proposed legislation to do. It will:

"elcvate responsibility for the activities within the service"
"Increase coordination between headquarters and the field."
"permit more unified polioV guidatice and more uniform treatment of cases in-

volving the status of taxexempt organizations."
The Commissioner nowhere states that there has actually been a lack of co.

ordination or uniform treatment, nor am I aware of complaints by foundations
to that effect.

Hut more importantly, the Commissioner makes a statement In paragraph 1
of poge 7, which I believe points up the lack of value to the philanthropic com-
munity, to charitable institutions, and to lawnmking-bodies-in-search-of-enlight-
enment, of the propomed reorganization.

"We do not expect- major changes in our activities of enforcing the exempt
organization provisions of the Internal Revenue Code which do not relate to
peiiion matters."

"We also do not anticipate any major changes in our recruiting and training of
exempt organization personnel."

It seems to me that he is saying that there will be a change in form, not in
function. There is nothing that we can discover within the present arrangement
that would prevent the "improving of knowledge of foundation problems" if
they felt it was desirable.

It is reported that it now costs approximately $13 million to audit private
foundations, approximately $19 million to audit all exempt organizations. If
(Commissioner Alexander's recommendation that 70% of private foundations
be audited less frequently were implemented, the cost would be substantially
less. But if the formula proposed in I.R. 4200 for funding this new office were
applied to Excise Tax collections for 1973 (one half of $70 million) foundations
would be contributing $38 million to the support of this new office.

It is difficult for us to imagine how these additional funds would be used.
On the basis of information released by the IRS and other Washington agencies,
we can only speculate that monitoring and auditing activities on 80% of the
foundations would be increased dramatically. One alternative seems possible:
that, although the revenues for this new office would be equally shared, the ex-
penditures would not, Which is to say, that revenue from the 4% Excise Tax on
foundations would subsidize the administration of the Employee Pension Plan
section. Before H.R. 2 or H.R. 4200 is voted, there should be detailed clairifica-
tion on this issue.
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Statement of Ron, Vance Hartke

1) IIring tle .JTtne 3, 1974. hearings of the Suibcoinmittee on1 Foutnda-
tions, I asked I.R.S. Commissioner )onald C. Alexander several
questionss about tile so-called Special Activities Staff within the I.R.S.
My interest in this group arose from newspaper reports and testi-nony during the hearings of the Senate SPlect Co wittee oil Presi-
dential C(ampaign Activities whiwh contained allegations that this
group was used for the partisan politial Iurposes o the Administra-
tion. It had also been ai legend that this groul) had directed its atten-tioln to certain private foundations and to other exempt organizations
wVhoe activities were, In one way or another antagonistic to the
A administration.

Tihe lialognle which I had with Connissioner Alexander will lbefound il the tralnscril)t of the Committee hearings printed in this vol-
mle. Ill a(ldition, I submitted several questions in writing after the
hearing to give Commissioner Alexan(ler an opportunity to exj)oufnd
on sonIe of the points raised during his oral testimony. his responses
are also printed in this volume.'

It is not within the purview of this Subcommittee to embark Uil)On
a detailed investigation of the Special Service Staff. The Joint (oiw-
mittee on Internal Revenue Taxation has iss,,ed one relot on this
stibjct:1 tnd other Congressional Committees have held hearings onl
the l)oliticization of the Internal Revenue Service.

On the basis of the June 3 hearing and the Commissioner's subse-(uent responses to my written questions, I do have some observations
which I aml coral)elled to make.

'[he Internal Revenue Service is one of the most important of all
Federal agencies, not only because it is responsible for collecting Fed-
eral revenues and enforcing Federal revenue laws, but because it col-lects so much detailed information about the private lives of our citi-
zens. It is iml)erative that the I.R.S. conduct its activities with a full
sense of its responsibilities. If it allows its awesome I)ower and info-
mation to be used by anyone for selfish )olitical purposes, it fails in
p)erforming its tasks and ceases to deserve public trust.

The record shows that, beginning in 1969, an effort, was made to di-
rect the attention of I.R.S. to certain "activist organizations," whichCommissioner Alexander defines as "extremists on the right or on thleleft." The Internal Revenue Code is designed to apply to all Ameri-cans, without regard to their political beliefs or activities. So should
the enforcement of that Code be equally blind to political beliefs and
activities.

No matter what the intention of those who established the ActivistsOrganizations Committee (whose name was changed to the Special
Service Group and later to the Special Service Staff), the clear mes-
sage was there: "We want the I.R.S. to direct its attention to certain

ISee p. 897.
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individuals or groups in our society who are political activist." That
is the message which was sent to the I.R.S., and that-I believe-is
the message which the I.R.S. received.

The record of our hearings does not show just which groups received
increased attention at the hands of the Special Service Staf, nor does
it show that any such group suffered adversely from such increased
attention. But those details are unimportant. What is important is
that the creation of the Activists Organizations Committee in 1969,
was the beginning of the politicization of the Internal Revenue
Service.

If the Service can be encouraged to embark upon selective enforce-
inent, (and, despite Commission Alexander's denial, the very existence
of the Special Service Staff represented selective enforcement), then
the next step was to get the I.R.S. to cooperate with efforts directed
either in support of Administration "friends" or in opposition to
Administration "enemies."

I make no judgment as to whether the Internal Revenue Service
ever participated in or cooperated with any policy of harrasment
of Ad ministration "enerides." The Select Committee on Presidential
Campaign Activities received testimony that a White House memo-
randui from Tom Charles Huston to H.R. Haldeman contained the
following statement regarding the use of the Internal Revenue Serv-
ice to monitor the activities of"ideological organizations :"

"Nearly 18 months ago, the President indicated a desire to move
against leftist organizations taking advantage of tax shelters
What we cannot (to in a courtroom via crifiinal prosecutions to cur-
tail the activities of some of these groups, IRS could do by adminis-
trative action. Moreover, valuable intelligence-type information could
he turned up by IRS as a result of their field audits." The hear-
ing record of the Subcommittee on Foundations shows that the
Assistant Attorney General, Internal Security Division, Department
of Justice, made 99 requests for the calendar years 1960 through
1973 for information collected by the Special Service Stall. What
was done with that information is not nown. But I do not con-
clude that the Internal Revenue Service allowed its name to be
tarnished by selecting certain taxpayers for special treatment solely
on the basis of their political leanings.

The Commissioner has stated that "there were no established cri-
teria or memoranda used by the Special Service Staff for the selection
of organizations about which it gathered information." ie goes on
to state that "usual standards for referring items from the tie1( were
employed." This, however, flies in the face of his own statements and
other niaterial in the hearing record that the very existence of this
staff wits to direct I.R.S. attention to "extremist' groups--a highly
subjective term-and that it was the Special Service Staff which col
lected information and then referred that information to field offices.

Private foundations are particularly susceptible to this type of
selective activity on the part of I.R.S. Much was made of certain
foundation grants during the Congressional debate leading to the
Tax Reform Act of 1969, and there arn several provisions in that Act
which actually discourage foundations from engaging in innovk.tive
activities. I do not disagree with the'need for effective controls over
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foundation activities. They receive a subsidy in the form of a tax
exemption. In effect, the public is allowing foundations to use monies
whiech-to a substantial extent-would go to the Federal Treasury.
They have a right to exlct that money not to be misused. However,
neither laws-or the enforcement of those laws--should discourage
foundations from seeking new horizons. That is what concenis ine
about the establishment and activities of the Special Service Staff.

DEPAITURNT Of Tax TREAsURY,
INTENM AL REVENuE SKsviwer,
Washington, D.C., JuI 24, 1974.

costM IsMER
lion. VANCE IARTKI,
Chairman, Subcommittee on Foundations, U.S. $cnate,
W1'ashington, D.C.

I)K.a SENATOa HARTKr: With reference to your letter of July 1, 1 am forward.
lug the enclosed material.

As you are probably aware, the Subcommittee on Constitutional Rights of the
Senate Judiciary Committee has been looking into certain matters concerning
the Special Service Staff. Some of the information contained in this response
duplicates that which we made available to the Subcommittee, and, we expect,
will be discussed In a report presently being prepared by Senator Ervin's Sub.
coutnittee. Under the circumstances, we have advised Senator Ervin of our
assistance in theinstant matter.

I thank you for the opportunity to provide this Information. With kind regards,
Sincerely,

DONALD C. ALEXANDER.
Enclosure.
1. How much of the increase which you have requested for the budget of the

Service for Fiscal Year 1975 will go to activities directly related to your resoimm-
sibillty to administer exempt organizations?

Although the FY 1975 1118 Congressional Budget request Includes a 64 man-
year Increase earmarked for activities related to administering exempt organiza-
(ions, we anticipate significant changes in our programs in this area. As you are
aware, pending legislation involving exempt organizations Is nearing completion.
This proposed legislation will require us to make a complete review of our
responsibilities In this area, and a complete reevaluation of our resources.

2. Can you cite the number of instances in which your staff has determined
that a private foundation has changed Its status to a public charity since 1909?

As explained previously, we don't have a system to collect this Information
regularly. In an effort to provide you and your subcommittee with some informal.
tion on the subject, we asked our field offices for their recollections. On that
basis, we have found that most organizations whose status was changed from
private foundation to public charity since 1909 were erroneously classified Ini.
tially. These number approximately 1600, and they were, to a large degree, not
properly classified In the first instance because of inadequate Information being
furnished. Also, a few dozen have terminated their private foundation status
under the provisions of Code section 507(b) (1) (B) nnd have become public
charities.

3. Without referring to the parties by name, can you cite any instances In which
your auditors have determined that section 509(a) (8) organizations are not liv.
Ing up to their statutory restrictions and responsibilities?

Again, on the basis of our field offices' recollection, there are at least fifteen
to twenty cases of adverse actions reclassifying section 09(a) (8) organizations
to a private foundation status.

4. In your testimony on section 170(b) (1) (A) (vi) organizations, you charac-
terized the support requirement as "substantial." Would you elaborate on the
reasons for your characterization?

Regulations under section 170(b) (1) (A) (vi) require an organization to obtain
at least ten percent of its support from the public if It is to qualify as a public
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charlit,. Beyond this, all organiztlon that obtains less than, 3 percent of Its
support from the public must also show that it has a "public" board of directors,
"public" facilities, or other evidence that it is responsive to the public. The tenpercent minimum public support requirement was introduced In an amendment
to the section 170 regulations subsequent to the Tax Reform Act of 198, Since
qualification as a section 170(b) (1) (A) (0) organization is a critical question
under the Tax Reform Act provisions, it was necessary to define "substantial
public support" with greater specificity. The legislative history indicates that
section 170(b) (1) (A) (vi) was intended to except from private foundation status
organizations such as museums, libraries, and community centers as well as
community chest and other fund-raising organizations. For organizations such
as museums and libraries, which are usually endowed, the ten percent require.
mient Is a measure of "substantial" public suppr t. The presence of the other
facts and circumstances mentioned above is additional Insurance that the orga-
nization Is responsive to the public.

5. What plans does the Service have to provide a means to determine the fair
market value of foundation assets?

The book value and fair market value of foundation assets held at the close
of the taxable year are required to be provided on Form 990-AR (Annual Report
of Private Foundation), In addition, the fair market value of foundation assets
held at the close of the taxable year is required to be entered In the appropriate
block on page I of Form 990-PP (Return of Private Foundation Exempt from
Income Tax). The amounts shown on the Form 990-PP and 990-AR filed by
pri vate foundations are available for public Inspection.

The Service is presently transcribing private foundation fair market value of
an,;,ets as entered on the Form 990-PF to our Exempt Organization Master Pile
iEOMF). The data Is being transcribed starting with calendar year 1973 and
fiscal year 1974 returns filed.

Statistics on the fair market value of assets for calendar year filers will be
available by December 31, 1974. Fiscal year statistical data will be available
dets'nding upon the accounting period of the private foundation.

'rheso amounts as reported on the returns are subject to i,'rtflcation upon
audit. Examiners consider all the relevant facts and clrcumstaii(,s in determine.
iner the validity of the fair market value figures reported.

0. What was the relationship between the Activists Organization Group and
the Senate Permanent Subcommittee on Investigation?

The Activists Organization Group was established because the Permanent
Subcommittee on Investigation of the Senate Government Operations Committee,
among others, had expressed serious concern about possible violations of the tax
laws. Attached is a copy of a memorandum describing one of the organizational
meetings of the Group. This memorandum Indicates the relationship involved.
Raglally. the interest of the Subcommittee was to provide IRS with information
developed by the Subcommittee that could be helpful In Identifying potential
violations.

Jmtr 29, 1009.
.Memorandum for file.
Sub ject: Activist Organization Committee.

This Committee met In Room 3040 at 9:30 A.M. this morning under the chnir.
manship of Mr. Paul H. Wright. In addition to the permanent Committee, other
persons Identified below were present. The principal purpose of the meeting was
to discuss what we are doing with representatives of the Senate Committee on
Government Operations and to request their assistance and cooperation In this
project. The following persons attended: Mr. Paul H. Wright CP :C, Mr. Donald
P. Cowles CP. Mr. William P. Gibney CP :1:O. Mr. Gilbert F. Haley CP :1:0, Mr.
James J. McGarty CP :A, Mr. Donald 0. Virdin CP :0:D,. Mr. Thomas P. Casey
CP :AT, Mr. Roy T. Orr, Internal Revenue Agent, Atlanta District. Mr. Edward D.
Hughes. AT&F Investigator, Southeast Region, Mr. Philip R, Manuel. Senate
Committee on Government Operations, Mr. John H. Drass, Senate Committee on
Government Operations, Mr. Fred R. Miller, Senate Committee on Government
Operations.

Mr. Wright outlined the basic functions, plans, and composition of the Com-
mittee and what It hoped to accomplish, le poiated out that although the
permanent Committee was composed of Idividuals from only four Oompliance
activities, It would be necessary to obtain help from all parts of the Services In.
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(luding the Chief Counsel, Technical, Data Procevaing, O(ffce of International
Ope-rations, and Appellate. Mr. Wright al0 outlined tho following guidelleis:

1. Because disclosure of official information will be Involved, no hallges In this
regard will be jnado. If the Senate C(imumittee on Government Operations or ally
other outside organization wants information concerning any taxlyer in which
the Activist Organizations Committee is interested, requests for disclosure of
information must be uade through regular channels and the Disclosure and
Liaison Branch.

U. From now on, any inftrmal arrangemnents for the exchange of data or any
questions concerning the activities of the Committee which are desired by the
Senate Cominittee ol Government Operations will be made directly to Mr. Wright
tiles he directs otherwise. This Is nicssary so that close control van Ie main-
tained over the work going on.

3i. As soon as permanent quarters fand telephonet have bieen established, tis
information will be furnished to Mr. Manuel,

4. The Internal Revenue Service's principal interest In this matter is to insure
that all 1118 laws have been complied with, that all Income tax returns and Imy-
roll tax returns have been filed, that required Information returns have bee.n
flied, that any income Is reported prolrly. In addition, we will make an In-depth
study of the sources of funds to supliort the activist organizations. As l3irt of
this, we will want to determine whether individuals contributing money have
deduwted contributions legally.

5. The permanent members of the Committee will be: Chairman-Mr Paul H1.
Wright, Collection Division Mr. Edward I). Hughes, Alcohol, Tobacco and Fire-
arms 1)ivision ; Mr. William F. Gibney, Intelligence Division ; Mr. James J.
MeGarty, Audit Division.

6. Although the Committee ias been created with al indefinite life, It IM ex-
peeted that tile permanent members detailed from outside Washington will be
working on a full-tine basis at least until the end of November 1I069. However,
it is quite likely that this assignment will continue for a long period of tihe.

7. As Information is assembled by the Committee on any specific organization,
the prinellial investigating agent in the field will be (-ailed to Washington to
review the data assembled, and It is expected that considerable travel may be
(lonet as part of the Connittee's operations.

8. It was again emphasized that the Committee is not taking any function fromt
any Compliance division or from any other part of the Service. What we are
doing is trying to assemble all information available from within the Service.
from the FBI, frout the Department of Defense, from any other Federal agency
having information, and from any Congressional committee having information.
This data will be collated, analyzed, and given to the proper functional unit for
attention.

Mr. Manuel, on Ibe-half of the Senate Committee on Government Operations,
offered the cooperation of the Committee and access to the Committee files.
However, he plans to discuss this with Senator McClellan to obtain final clear-
once before giving 111. the green light; but he anticipates no difficulty. lIe
described the nethod of filing used by the Committee, and it Is planned that IRS
representatives will hIsl'ct those files fis soon as Immible.

Mr. Mminual furnished several charts concernlng the Black Panthers. the
S'tidents for a Democratic Scilety, and others, nud offered to furnish additional
niaterlal which we may request, lie said tile Committee has already published
uiany volinnes of hearings find we may obtain copies of theme. The hearings which
have Just been eonchlIdd have not been printed, nor has the report been written,
and it will probably be two or thrte months before they are finally lsued.

In sumnary, It can be said that the Connittee has been created and will begin
full-scale operation as soon as the slece has been made available, Also. front
today oni, tiny contact with other agencies having to do with the organizations in
which this Comnitte Ini interested should be cleared with the Chairman, or
made its directedd by him. We do not want to have tills rather sensitive matter
handled loosely. Any questions may, for the time being, be directed to Mr.
Wright in Room 5242, Extension T87.

A copY of this memorandum has been delivered to each person attending the
meeting, to each Compliance Division Director, and to each person not otherwise
receiving a copy who attended the organizational meeting of July 24, 1069. How.
ever, copies will not he furnished to representatives of the Senate Committee on
Government Operations.

D. 0. VItDiN.
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7. Would you supply the Sulwommittee with any dirctives or memoranda
which established the group and any directives or memoranda which abolished it ?

See, (1) Memorandum establishing the Activists Organizations Committee
f AOC), dated July 29, 10M9 attached to the response to question 6; (2) IR-1323,
August 9, 1973, press release announcing disbandment of the Special Services
ftiff; and (3) Manual Hupplement 110-75 abolishing the Special Service staff

dated August 13. 1073. The name of the AOC was later changed to the Special
Service (IroMp and then to the S1cial Service Staff.

NEWS RELZAB1

)EPATMENT OF Tilt TaxAstray,
INTERNAL REVENUE SBVICM S
Washington, D.C., August 0, 1973.

IR-1323
Washington, li.C.-The Sjw.ial Services Staff within the Internal leventle

Service will be disbanded, Commissioner of Internal Revenue D)onald C. Alex.
ander announcel today.

"The tasks now being performed by the Staff." Mr. Alexander sahl, "ein Is'
handled efficiently by other components of the -Service as a part of their regular
enforc4nent activities."

The decision was reached after a two-month study ordered by Mr. Alexander
immediately after he entered office. The study showed that the function per.
formed by the Staff could be carried out by other units of the IRS having re-
sponsibilities for enforcement and administration of the tax laws.

The Staff was originally formed In 1909 as a result of Inquiries made of IRS
by lhe Permanent Subcommittee on Investigations of the Senate Committee on
governmentt Operations. At that time, In the wake of civil disruptions and
demonstrations by "extremist" organization, the Subcommittee raised ques-
tions concerning the financial resources available to these organizations. There ,
was evidence that some of the organizations which enjoyed tax exempt status
were not rowplying with the tax laws. The assignment of the Staff was to gather
information on the sources of funding of these organizations and to check the
income tax status of the organizations and their principals.

The data-gathering work of the group is presently confined to tax re.i.1stan(e
organizations and those individuals who publicly advocate noncompliance with
the tax laws. "The IRS will continue to pay chse attention to tax rebels." Mr.
Alexander said, "but political or social views, 'extremist' or otherwise, are irrele.
rant to taxation; the work of the Staff as a separate unit wUl be phased out."

August 13, 1973.
MANUAL SUPPLEMIENT

(Special Service Staff Activities)
Section 1. Purpose

The purpose of this Manual Supplement is to abolish the Special Service Staff,
Collection Division, National Office.
Section 2. Background

The Special Service Staff was established in July 19060 to serve as a central
point for coordinating information relating to organizations or related Indl.
viluals involved in tax strike, tax resister, and tax protester activities, and
distributing it to appropriate district offices. A determination has been made
that it is no longer necessary to continue this activity.
Section 3. Abolishment of Special Sertice stal

The Special Service Staff, Collection Division, Office of Assistant Comndssioner
(ACTS), is hereby abolished.
Section 4. EAlcct on Other Documents

IRM 1113. 654 Is revoked and Exhibit 1113-5 Is amended. This "effect" should
Ie noted In pen and Ink on the text and Exhibit with a deference to this
Supplement.
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The following Manual Supplements dated April 12, 1978, are revoked: 51G-98,
CR 1(16)G-18, CiR 420-800, CR 0(l)G-85, CR 93G-183, CR (10)4G-8, and
CR (11)00-70. "

DONALD C. ALEXANDER,
Commissioner

8. What types of "activist" organizations were within the purview of this
group? How was "activist" defined? Were any exempt organizations the subject
of the information-gathering activities of this group?

In general, the types of "activist" organizations that were within the purview
of Special Service Staff were those categorized as extremists on the right or on
the left.

Although no formal definition of the term "activist" was ever adopted, the
organizations included those which could be classified (1) violent groulm ad-
vocating revolution against the Government of the United States; (2) non-
violent groups, and (3) stated tax resisters.

Exempt. organizations were the subject of the information-gatherlng activities
of the Special Service Staff, particularly where the Staff had information that
the organization may not have been complying with the conditions of Its
exemption.

9. Would you clarify your statements during the Subcommittee's June 3
hearing that:

(a) ". . . the Internal Revenue Service... has not been in the business
of selective enforcement,"

(b) "... I do not think the processes of the Internal Revenue Service
were being abused by its engagement in selective enforcement."

These statements both mean the same thing, namely, that the Internal Revenue
Service has not been engaged In selective enforcement. In other words, the
servicee followed regular procedures in determining what audits were necessary
from a tax administration viewpoint.

10. What criteria were used by the Special Service Staff in selecting the or-
ganizations from which it gathered information? Would you supply the Sub-
committee with any memoranda which defined these criteria?

There were no established criteria or memoranda used by the Special Service
Staff for the selection of organizations a but which it gathered information.
Usual standards for referring items from the field were employed. Such matters
as the following were considered: failure to file required returns, failure to
report all items of income, claiming of erroneous deductions or exemptions, or
engagement by an organization in nonexempt activity. In other words, as pointed
out in the July 29, 1969, memorandum attached to our reply to question (6)
above, the Special Service Staff's purpose in collecting information was to check
on compliance with the tax laws.

11. Was the information collected by the Special Service Staff turned over to
any other person, agency, office or other source than your field audit personnel,
or did any other person, agency, office or other source, other than personnel of
the internal Revenue Service have access to this information? If so, who did
receive or have access to this information ?

The information collected by the Staff was not, as such, distributed to any per-
6on, agency, office or source other than to IRS personnel having official respon.
sibility for using such information. However, as with any IRS records, the
Justice Department and other agencies had access to this information. In par.
ticular, our records show that the Assistant Attorney General, Internal Security
Division, Department of Justice, specifically requested access to the inforna-
tion collected by the Special Service Staff. His authority for such access is con-
tained in 26 CFR 301.6108(a)-i (g) and (h), Treasury Department Regulations.
In all, that office made 99 requests for the calendar years 100 through 1978.

12. During your June 8 testimony, you stated that the Special Service Staff
received information from the "Senate of the United States." Would you amplify
this statement?

The Staff of the Senate Permanent Subcommittee on Investigation of the
Committee on Government Operations initially contacted the Internal Revenue

I Related annotations should be removed, with a reference to this Supplement from
IRM 1(16)41. Physical and Document Security Handbook: IRM 4260; KRM 510,: lOo
of IRM 5(11)00. IDRS Handbook: IR?4,9870: IRM (10)400: and IRM (11)671. Exempt
Organizations H1andbook. (At IRM 9870, remove reference to CR 930-134, shown in error
Instead of CR 93-133.)
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Service in 1968 and inquired as to what action the Service was taking in regard
to certain organizations. From these contacts, meetings were held, the outcome
of which was the formation of the Activist Organisation Committee. The Sub-
committee Staff offered any help that they could give to the Service, such as in-
formation in their files and published hearings as mentioned above.

18. By what means did the Special Service Staff get information?
The Special Service Staff obtained information from:

1. Excerpts from public hearings held by the Senate Permanent Sub-Corn-
mitee on Investigations of the Committee on Government Operations, Senate
Sulommnlittee to Investigate the Administration of the Internal SeCllrity
Act and other Internal Security Laws of the Committee on the Judiciary,
and the House Committee on Internal Security.

2. Newspaper and magazine clippings
8. Reports from the Federal Bureau of Investigation
4. Department of Justice

(a) Inter-Departmental Information Unit
(b) Internal Security Division

5. Social Security Administration-Wage and Earnings Division
(. Internal Revenue Service reports showing tat retuflt filing and payment

history.
7. Files of various other functions within the Internal Revenue Service.

The information was secured by making requests through established chan-
nels. Also, some unsolicited information was made available to the Special serv-
ice Staff.

14. Since 1969, has the White House requested the tax returns of any private
foundation or other exempt organization I

Returns of exempt organizations are generally available for public inspection
under section 6104(b) of the Code and the applicable regulations, The affiliation
of the requester is not pertinent to being able to inspect these types of public
returns. It is asked for informational purposes, but it is not insisted upon. We
have no centralized, nation-wide record of requests for public inspection.-How-
ever, from a check of our available record of requests made In the National Office
Public Affairs Division, which-is the National Office contact point prescribed in
the regulations for making such requests, we have not found any requesters
identifying themselves as being from the Whit# House.

15. Was there any effort within the Internal Revenue Service to rank founda-
tios on the basis of their "political leanings"? Did any personnel within the
Service provide assistance to any other government offieal or employee which
would have enabled such a ranking to be prepared

No individual or group that we know of in Internal Revenue has ranked a
foundation, exempt organization, or other taxpayer on the basis of political
leanings. In considering the qualification under section 001(c) (8) for exemption
from Federal Income tax of a religious, educational, scientific, literary, or other
charitable organization, the Service may find it relevant to inquire whether or
not the organization engages in political or legislative activity This inquiry is
pertinent because the governing statues and regulations limit the extent to which
a qualified charitable organization may engage in political or legislative activ-
ities. However, any such inquiry concerns itself only with the questions of
whether, and to what extent, the activity is carried on. The kind of political or
legislative views espoused is immaterial, and we have no interest in such
information.

As mentioned in question (8), the Special Service Staff did collect information
about certain types of organizations including some foundations. At all times, the
Special Service Staff's interest in any# organization about which it collected
information was with possible violation of the tax laws. Also, as noted in our
transmittal memorandum, this matter is one which will-be reviewed in a report
to be issued by the Senate Judiciary Committee's Subcommittee on Constitutional
Rights.

THE DEPARTMENT OrV THE TA5UIY,Woe hingtont, D.C., Judy 18, 1974.
Hon. VANCE HAwrxz,
U.. Senate,
Was hington, D..

DE~z SENAToR HATrxz: Attached In question and answer format Is the list
of questions you sent me on July 1, 1974, together with the corresponding answers.
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These answers are submitted for inclusion in the record of the June 8 hearings
of the Subcommittee on Foundations.

Sincerely yours, FWLo W. UICKI: .

Attachment&

PRIVATE FOUNDATION HEARINGS

1. The letter attached * from Secretary Simon reiterates the position of the
Treasury Department that the 4 percent excise tax on private foundatiois 1e
reduced to 2 percent.

a. Does Treasury support any specific legislative proposals to accomplish this
purpose?

b. What is the position of the Treasury Department on the earmarking of the
excise tax revenues for purposes of auditing exempt organizations by the Internal
Revenue Service?

c. What is the Treasury Department's revenue projection for the 4 percent
excise tax in fiscal year 1947

Answer. The treasury Department has not presented any specific legislative
proposal for changing the 4 percent excise tax on private foundations. As indi-
cated in Secretary Simon's June 8 letter, we do support the reduction of the
4 percent tax to 2 percent, and we would be glad to work with the Ways and
Means Committee and the Finance Committee to develop specific statutory lan-
guage for effecting that result.

In determining the appropriate level of the excise tax as an audit tax, it is
obviously relevant and necessary to look to actual levels of expenditure and
revenue collection. We are opposed, however, to earmarking the excise tax reve-
nuts for exempt organization audit purposes. The level of expenditures for the
audit of exempt organizations should be a function of overall audit priorities
and available manpower and resources for all audit activity, and the extent to
which exempt organizations are audited should not be artificially limited or
expanded solely because of fluctuations in excise tax revenue collections.

In the budget for fiscal year 1976, we projected that private foundation taxes
would bring In $80 million In both fiscal 1974 and fiscal 1975. Substantially all
of this would come from the 4 percent excise tax. Because of the short experience
we have had with the tax and because the revenues raised by it may be greatly
affected by the amount of capital gains realized by private foundations, the
actual revenues collected may vary significantly from the amount projected.

2. During hearings held by the Subcommittee on Folipdations last October,
witnesses suggested a modification in the minimum ayout requirements of the
Internal Revenue Code. as they apply to private foundations.

a. Does the Treasury Department believe It to be appropriate to modify this
requirement?

b. If so, what suggestions does the Treasury Department have for modifying
this requirement?

Answer. Section 4042 of the Internal Revenue Code Imposes an excise tax
on the failure by a private foundation to make required distributions for char.
table purposes. The required distribution i the greater of the foundation's
actual adjusted net income or a constructive income equivalent (minimum in-
vestment return), reduced by the Income taxes and the 4 percent excise tax paid
by the foundation. For the 1970 taxable year, the minimum investment return,
which establishes the minimum distribution requirement, was set at 0 percent
by the Tax Reform Act of 19609: and the Secretary of the Treasury was author-
ized to alter that rate for subsequent years in light of changing money rates
and investment yields.

The 6 percent standard set by the 1909 Act was the result of a Senate floor
aniendinent, the House bill having adopted the Administration's recommenda-
tion that the minimum distribution requirement be set at 5 percent. During
the last Congress, the Ways and Means Committee reported I1.R. 11197, which
would have reduced the minimum distribution requirement to 5 percent. The
Treasury Department supported enactment of that bill.

We are continuing to study the impact of the 1909 Act minimum distribution
requirement but have no further suggestions to'make at this time.

3. The Subcommittee on Foundations has received numerous communications
from small organizations which have been classified as private foundations. The

'See p. 404,
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thrust of these conwituncations is that various provisions of the Internal Reve.
tie ('ode. as they apply to private foundations, place onerous burdens on small

foundat ions.
a, Does the Treasury De-partment have any recommendations for modifica-

tions in tie law which would relieve small foundations from these burdens?
Answer. The Treasury Department has also received a numlwr of communi-

cations respecting the Impact of the private foundation provisions on small
foundations. In large part, these communications complain about the effect of
the 4 lwrcent excise tax and the minimum distribution requirement in forcing de-
pletion of a foundation's corpus. Our comments on the first two questions would
Joe equally applicable here. The small foundations have also voiced complaints
resulting the detailed reports and records required by the 196) Act. We are
mindful of these complaints and are attempting to keep these requirements as
simple as possible. It should be noted, however, that most private foundations
are small. In Its 1974 annual report. Giving TSA, the American Asswiation of
Fund-Raising Counsel estlmates that only about one-fifth of all foundations have
assets of at least $,100,0)0 or make annual grants of $25,000 or more. Appli-
atlion of the self-dealing, tax expenditure, and excess business holdings pro-

visions to the 80 percent of foundations that are small foundations is essential if
the purposes of the 1909 legislation are to be achieved.

4. The June 4 hearings of the Subcommittee on Foundations demonstrated
that the Internal Revenue Service does not analyze Information which would
give the Congress and members of the public an opportunity to assess the Impact
of the Tax Reform Act of 196) on private foundations. For itintance, there is no
Information on the iptict of the milmum distribution requirement on the
imingunt of private foundation funds going to charitable purposes. (For other
examples, see the written response of Commissioner Alexander to questions
propoudedl by Snator tlartke.)

a. What suggestions does the Treasury Department have for improving the
data collection process within the Internal Revenue .ervice so that Congress can
make an informed judgment on the benefit which the public receives in return
for the tax exempt status accorded foundations?

Answer. The Internal Rrvenue Service's long-range program of special sta.
tistical studies Is designed to provide the maximum amount of usehfl informa-
tion for purposes of tax policy formulation, given budgetary limitation on man-
power and resources, A special study scheduled for the 1974 statistics of income
will analyze the private foundation returns (Form 900-PF), including the
schedule on minimum distributions. Of course, this study will not Iw available for
Homo time, as 1974 returns will not be filed until 1975. In any event, such anal.
ysex do not always permit us to answer all of the relevant questions that policy.
makers might lxme. For example, it would be very difficult to appraise the Im-
pct of the minimum distribution requirement on the amount of private found.
tion funds going to charitable expenditures, since it will be Impossible to know
what charitable expenditures would have been absent enactment of the minimum
distribution provisions. Judging from the number and intensity of comments re.
siecting tho minimum distribution requirement, we may, however, be assured
that the Impact has been very considerable. Finally, we would note that we are
not limited In our sources of information to the statistical activities of the
Federal Government, and we are hopeful that much needed Information on
charitable activities will result from the work of the Commission on Private
Philanthropy and Public Policy, which was formed last fall with the encour-
ngene-nt and cooperation of the Treasury Department.

TuE 1 StmrrAY or T(E TaEASURY,
Washington, D.C., Jwse S, 1974.,lion. VA~I IaRTHE,

V.S. Senate,
Washington, D.C.

DIAR SENATOR 1UAsrrz: For the record of the hearing on private foundation
matters, we submit the following statement of the position of the Treasury
Delprtment regarding the 4 percent tax on private foundation investment
income.

The tax on private foundation investment income was enacted as part of the
private foundation provisions of the Tax Reform Act of 196W. The House bill
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provided for a 7% percent tax. Tile 7% percent figure was Justified by some
as equal In amount (though unrelated in logic) to the net tax on intercorporate
dividends, The legislative history indicates that the supporters of the 7%
percent tax looked upon it not as an audit fee but rather as a species of minimum
tax. It was Intended by them to generate tax revenue from private foundations.

The Treasury Department recommended to the Senate Finance Committee
that in lieu of such a revenue-raising levy, a supervision tax be Imposed to
offset the cost of administering the audit program for foundations. We estimated
that 2 percent of net Investment income would be sufficient for that purpose.
The Senate bill contained a tax based on the value of foundation assets (as
distinguished from income) calculated to raise approximately half as much
revenue as tle House bill's 7/ percent tax. The Conference Committee coin-
loromnied the divergent House amid Senate po)sitions by adopting the present 4
per(et tax on income, which was expected to raise revenue roughly equivalent
to the Senate bill.

While we have collection data for only a limited period, the available data
indlcate that the revenues raised by the 4 percent tax greatly exceed th6 cost
(if auditing private foundations. The cost of administering the tax provisions
relating to all exempt organizations is about $21 million with the larger part
nllocable'to the program for private foundations. Collections from the 4 percent
tax on private foundation investment Income totaled about $24.6 million In fiscal
year 1971, $56 million in fiscal year 1972, and $76.6 million in fiscal year 1973.
There is reason to believe that the $70.6 million is abnormally high, Including
a large amount of non-recurrinq capital gain. Further, there is some reason to
expect that private foundations will contract In the aggregate with a resulting
tendency for total revenues to diminish. These data suggest that a 2 percent
tax might be an appropriate amount to defray the cost of the private foundation
audit program, and we would support a measure to reduce the tax from 4 percent
to 2 Iereent.

Sincerely yours,
William E. Simon

(Signed) WILIaAM E. SIMoN,Scerctary.

OcTOn.Ua 9, 1973.
lion. )ONALD ALEXA xDEG,

Comm issioner, Internal Rcven ei Service,
Washington, D.C.

D&a CoumlsszoNsg ALEXANDER: In the course of recent hearings of the Sub-
committee on Foundations, two areas were discussed where we found Informa-
tion to be lacking.

The first Is the amount of tax revenues which have been lost because of the tax-
exempt status of foundations. The second relates to the geographical breakdown
of foundation grants.

Any assistance which you can provide the Subcommittee in finding this Infor-
mation would be most appreciated.

With best wishes, I am
Sincerely,

VANCE HArKE,
Chairman, Subcommittee on Foundations.

DEPAaTMENT OF THE TREASURY,
INTERNAL RzvtNUz SERVICE.

lion. VAiC, HARTCK, Washington, D.C., October 25, 1973.

Chairman, Subcommittee on Foundations, Committee on Finance, U.S. Senate,
Washington, D.C.

DE.a Ms. CHAIRMAN: This is in further response to your letter of October 9,
1973, requesting information as to the amount of tax revenues lost because of the
tax exempt status of foundations and also the geographical breakdown of founda-
tion grants.

A geographical breakdown of data on foundation grants is not available from
Internal Revenue Service records. Although the names and addresses of recip-
ients of foundation grants are reported on Form 900-AR, Annual Report of
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Private Foundations (or optional equivalent form), this Information Is not Input
into our computer system because of the costs involved. The Information is avail-
able on the return for use in case of audit, but we have not felt that compilation
of such statistics would be sufficiently useful for our purposes to warrant the
additional costs involved.

Some information on foundation grants, however, Is published by The Founda-
tion Center. The enclosed table, abstracted from the Foundation Directory, Edi-
tion 4, 1971, provides a breakdown of foundation grants classified by the State in
which the foundation is located. We are not aware of any statistical compilation
of grants classified according to the geographic location of the recipient.

Two limitations on the data in this table should be noted. First, the table does
not include data for small foundations, since the Directory (Edition 4) is limited
to foundations which made grants of $25,000 or more, or possessed assets of

i00,000 or more. Second, the data relate primarily to 1968 and 1969 and therefore
do not reflect any impact of the Tax Reform Act of 1969.

Since the Office of Tax Analysis has sole responsibility In the Treasury Depart-
ment for preparation of revenue estimates, I am sending a copy of your letter
to Assistant Secretary Hickman so that his office can provide you with an
estimate of the tax revenue lost becitue of the tax exempt status of foundations.

With kind regards,Sincerely,
DOXALD C. ALfrxASDER.

Enclosure.
GRANTS OF 5,454 FOUNDATIONS, BY REGIONS AND STATES

Number of Grants Number of Grants
Place foundations (thousands) PIce foundations (thousands)

New England ................. 436 $63, 5#
Maine ................. 1is 961
New Hlampshire ......... 16 21278
Vermont ................. 4 103
Massachusetts ....... 24 28,
Rhode Island ....... 3a
Connecticut .............. 124 21,508

Middle Atlantic ............... 1,$ .311.572
Now York ............... 1 ,409 79 7
New Jersey ............. 131 232Pennsylvania ....... 327 W.164

East no tcentrl .... 3177 276,627
Ohio .................... 364 74,08,
India. ................ 71 20,9
Illinois .................. 3 26,288
MNhDaon ................ KOWWisconsn ........ ........ 140 Is; 3N1

West 40rth-cfntral ............ 393 0, 73S

Neba............... 42 3
Ia .................. 28
N orh Oe o- .. . . . . . 29
South Dakot ............. ! 44
Nebraska ................ : 21 3, 738
Kansas .................. 28 1, 952

South Atlantic ................ 558 99,275
Delaware ............... 54 17,76
Marylan7 ............... 7 7,254District of Columbia ....... 5 6, 866
Virginia ................ 53 4,661
West Virginia............. $ 175
North Carolina............ 10 22. 343
South Carolina ........... 8 1, 269
Geor ................. 107 22,69
Flot ................... 76 6,6SO

East south.centrei ............. 107 12,029
Kentucky ................ 26 021
Tennessee .... ..... 5 6 450
Alabama ............... 20 2,215
Mississippi ............... 6 824

West South-centrl ............ 362 67,631

Arkansas ..............Loulisrt ................ 1:24
Louiian 7,614Oklahoma ........... 7 7 1

Texas ................ 248 55,6811

Mountain .................... 99 16,755
Monta ................. 5 237
Idaho ................... 8 616
Wyoming ......... S 410
Colorodo...... .. 43 9,461
New Mexico .............. 5 133
Arizona .................. 14 574
Utah .................. 16 11021
Nevada .................. 5 4,289

Pacific ....................... 475 69,152

Washington.............. 43 82
Ore ............... 39 4,117
Calionia ................ 380 56,600
Hawai .................. 13 2,162

Outlying aleas ................ 2 79

Puerto Rico .............. ! 40
Virgin Islands ............. . 39

Total .................. 5,454 1,513,442

Note: Detail may not add t) to ls because of roundin.
Source: The Foundation Directory, ed. 4. 1971. pp. X-Xi.
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0cro= s0, 1978.lion., DoPA AiAttNim,
(omnie*kMer, Interna4 Revenue Servioe,
Waiangton, D.C.

DEAx Com?1essioE AL=xANota: Thank you for your letter of October 25. 1am dismayed that the Internal Revenue Service Is unable to provide a geograph.ical breakdown of foundation grants. This Is Important Information whichwould be most helpful to my Subcommittee on Foundations.
After reading your letter, certain questions come to mind.
First, what information on foundations is input Into your computer system?Second, what would be the estimated cost of adding foundation grant recipients

and their addresses to your computer input?
Third, since it has been reported that the tax collector from foundations is $5million and the costs of auditing private foundations were less than $13 million,could not some of the surplus be used to pay the cost of adding the recipient

information to your computer input?
I appreciate your taking the time to answer thes questions. With best wishes,L am

Sincerely,
VANCE HAwIriC,Oha,4rman, Subcommittee on Poundattione.

DbPwA2rTXX or Tne TaAsuty,
INTERNAL REVENUE SERVICE,

WashingtoN, D.C., Deoember 6, 1973.

QOMMISSIONEI
HoY. VANcz HARKE,
Chairman, Suboommittee on Foundatione, Committee on Finanoe, U.S. Senate,

Waehshngton, D.C.
Dria Ma. CHAIRMAN: This Is In response to your letter of October 30, 1973,requesting Information regarding input of certain foundation data to our com-

puter system.
The Service has established an ADP Exempt Organization Master File(EOMF) System to assist in carrying out Its responsibilities for administeringthe exempt organization provisions of. law and monitoring compliance with theseprovisions. Under this system there Is a magnetic tape record for each organiza-tion reflecting basic entity data (see enclosed Form 8936, Exempt OrganizationMaster File Addition Voucher, for input data elements) and a separate magnetictape record for certain tax return data. The tax return data presently Input to

the EOMF are as follows:
Gross Dues and Assessments.
Gross Contributions, Gifts and Grants.
Gross Receipts from Other Sources.
Expenses Attributable to Gross Income.
Disbursements for Other Purposes.
Total Assets.
Total Liabilities.
Return Activity Codes.
Net Investment Income.
Tax on Net Investment Income.

In addition, the following tax return data elements will be Input to our EOMF
for processing year 1974:

Fair Market Value of Assets.
Qualifying Distributions.
Undistributed Income.

It is estimated that the cost of adding foundation grant recipients and theiraddreses to our master file system would be $100,000 start Up costs for systemdesign and programming, and $20W0,O0 annual operational cost for editnl keypunching, additional run time of expanded, master ile, etc. Therefore, the firstyear costs would be o30,000 with nntUal reeurrtn cost of $20,000.With regard to your question about surpiua ftds, ione of the revenue froM the.four percent tax ts directly appled to tWdng thq Internal ReVenue ervice.
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That revebeesgoes to Treasury as part of the general fund. IRS expenses related
to private foundations are covered within the Service's annual' budget apprO,
prated by Congress...

With kind regard,

Enclosure.
ADDITIONAL LINE ITEK 1973, FORM 99-PF

Descriptions Reference Comment

(1) Adjusted net Income: Pt. I:
Before deductions. . Line 13(C) ............ Gives a better picture of current yield on foundationinvestments.
After deductions...... Line 25(0 ...... Provides comparison with minimum investment return.

(2) Net capital ein ......... Pt. I, n() ........... Would provldi.some measure of how much capital plains
are responsble for 4 percent tax yield, and some
measure of 4,942 and 4,943 effects.

(3) Contributions, etc. paid ....... Pt. I line 23(0) or line Excludes administrative expenses attributable to
23(A). exempt purposes. Actually measures amounts paid

to recipient organizations. The diffeance betwon
this Item and Ire 24(D) Is the only way to obtain a
figure for administrative expenses allocable to

(4) Minimum investment return.. Pt. IX, line 6 or line 7 ...... co1ua1m1 prison with adjusted net Income. Will itpossible to break out operating foundations? If so
this would live us a numerical count of new and old
foundations.

(5) Distributable amount ......... PLVIII, line ....... . Valuable comparisons with qualifying distributionsadjusted net income, net Investment income and
undistributed income.

6) Total receipts as per books. Pt I line I3(A) ....... Gives overall picture of foundation receipts.
foundations making grants Pt. V, N(lXc) and (d) ...... Total number of yes answers to each of these questions

to Individuals or expendi. would give some measure of the effect of TRA pro-
ture responsibility grants. gram restrictions.

(8) Ornizations g form 4720 Form 4720 actually Ned.... Identification of these organizations In data bank will
With form 9S0-PF. provide a means for compiling Information aboutpenalty taxes, problems caused by TRA provisionsand so forth, as needed from time to time.

J'uauh a 12, 1974.

Hon. DoXLD C. AL=AND19
Commis"oe, Isterw ROM HWe 5 ,
Waehfsgtot D.

D~za CoMMIssioNER A IXANDFR: Thank you for your letter of December 8.
I asked my staff to analyze the information contained in your letter and to

make recommendations of other Information which the IRS might place into
the ADP Exempt Organization Master File (EOMF).

The staff recommendations together with the reasons for such are enclosed.
I would appreciate your comments.

With my best wishes, I am
Sincerely, VAlid HARTKZ,

Ohairman, Subcommittee o* Foundatione
Enclosure.

DEPARTMENT 0 TEE TI As UY,
I1T MRAL RMVSU SERVICE
Waehingtmo D.., Ap-U 15, 1974.

Hon. Vwai Hm"
Ehak mus, Suboomm#ftee on Po0ndalloR , CTomm,#ee o t nano. U.S. Seate,

WashTbton, D.O
Dta Mi. COLRAMaAX: We have carefully reviewed your staff's recommendations

for additional input into the OMIW.
On establishing the HOM?, we considered all line items from the return,

including those your gtar recommended. We gave primary conideration to those
items which would directly asist us in carrying out our responsibilities for
administering the exempt or niaton provisions of the law and for monitoring
compliance with those provlslonu. Since the system Is designed to provide data
on a continuing basis, we did not want to compile information which would not
serve a drect use in the administration of the stautn
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We estimate that under current conditions the cost of adding your staff's
recommendations to our master file system would be at least $50,000 start up
costs for system design and programming, and at least $10,000 annual operational
cost for editing, key punching, additional run time of an expanded master file,
etc. Therefore, the first year costs would be at least $60,000. Because of this cost
factor and the lack of direct use of such information on a regular basis to the
Service, we do not believe it practical to add the recommended items to our
EOMF at this time.

Periodically, we review the EOMF system and reconsider our program needs.
In addition, the Service has undertaken several statistical studies to provide
other data, on a one-time basis, about the operations of exempt organizations.

These studies, which are in various planning stages, are intended to provide
information about the characteristics of exempt organizations and the effective-
ness of the governing statutes. In connection with our EOMF and these studies,
we assure you that we will give full consideration to your staffs recommend.
tions.

With kind regards,
Sincerely, DONALD C. ALANDRP.

O


