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TAX-EXEMPT STATUS OF PRIVATE SCHOOLS

FRIDAY, APRIL 27, 1979

U.S. SENATE,
SUBCOMMITTEE ON TAXATION
AND DEBT MANAGEMENT GENERALLY,
COMMITTEE ON FINANCE,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:30 a.m. in room
2221, Dirksen Senate Office Building, Hon. Harry F. Byrd, Jr.
(chairman of the subcommittee) presiding.

Present: Senators Byrd, Talmadge, and Packwood.

[The press release announcing this hearing and the bills S. 103,
S. 449, g 990, and S. 995 follows:)

{Press Release)

FINANCE SUBCOMMITTEE ON TAXATION AND DEBT MANAGEMENT SETS HEARINGS
ON TAx-EXEMPT STATUS OF PRIVATE SCHOOLS

Senator Harry F. Byrd, Jr., Chairman of the Subcommittee on Taxation and Debt
Management of the Senate Committee on Finance announced today that the Sub-
co}r:lmlitcee will hold hearings on April 27, 1979 on the tax-exempt status of private
schools.

Tll:le hearings will begin at 9:30 a.m. in Room 2221 of the Dirksen Senate Office
Building.

In August 1978, the Internal Revenue Service proposed new guidelines for deter-
mining whether certain private schools practice racial discrimination and thus not
qualify for tax-exempt status.

Senator Byrd noted that those guidelines were so widely criticized that the Inter-
nal Revenue Service withdrew the guidelines after several days of gublic hearings
that were held in December 1978. The Internal Revenue Service has now issued
revised guidelines. This hearing will give the public an opportunity to comment on
the new guidelines as well as legislation which has been introduced on this question.

The following Senate bills on this matter have been introduced:

(1) S. 103 (Mr. Hatch and Messrs. Byrd of Virginia, Garn, Goldwater, Hayakawa,
Helms, Laxalt, McClure, Stevens, Thurmond, and Tower).—To provide that the
Internal Revenue Service may not implement certain proposed rules relating to the
determination of whether private schools have discriminatory policies.

(2) S. 443 (Mr. Hatch).—To amend the Internal Revenue Code of 1954 to provide
that the tax exemption of certain charitable organizations and the allowance of a
deduction for contributions to such organizations shall not be construed as the
provisions of Federal assistance.

Witnesses who desire to testify at the hearings should submit a written request to
Michael Stern, Staff Director, Committee on Finance, Room 2227 Dirksen Senate
gfﬁglethlxsi)!;i;ng, Washington, D.C. 20510, by no later than the close of business on

pril 6, .

Legislative Reorganization Act.~—Senator Byrd stated that the Legislative Reorga-
nization Act of 1946, as amended, requires all witnesses appearing before the
Committees of Congress “to file in advance written statements f their proposed
testizr!gny. and to limit their oral presentations to brief summaries of their argu-
ment.

Witnesses scheduled to testify should comply with the followingb;ules:

(1) A copy of the statement must be filed by noon the day before the day the
witness is scheduled to testify.

1



2

(2) All witnesses must include with their written statement a summary of the
principal points included in the statement.

(3) The written statements must be t on letter-size paper (not legal size) and
at least 100 c:ti:ies must be submitted by the close of business the day before the
witness is scheduled to testify.

{4) Witnesses are not to read their written statements to the Subcommittee, but
are to confine their ten-minute oral presentations to a summary of the points
included in the statement.

(5) Not more than ten minutes will be allowed for oral presentation.

Written Testimony.—Senator Byrd stated that the Subcommittee would be pleased
to receive written testimony from those persons or organizations who wish to submit
statements for the record. Statements submitted for inclusion in the record should
be typewritten, not more than 25 double-spaced pages in length and mailed with
five (5) copies by May 18, 1979, to Michael Stern, Staff Director, Committee on
Finance, Room 2227 Dirksen Senate Office Building, Washington, D.C. 20510.
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To provide that the Internal Revenue Service may not implement certain pro-
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posed rules relating to the determination of whether private schools have
discriminatory policies.

IN THE SENATE OF THE UNITED STATES

JANUARY 18 (legislative day, JANUARY 15), 1979

HatcH (for himself, Mr. McCLure, Mr. Laxavr, Mr. THURMOND, Mr.
GoLpwATER, Mr. HELMS, Mr. GArN, Mr. Harry F. Byrp, Jr.,, Mr.
TowER, Mr. HaAvakAwA, and Mr. STEVENS) introduced the following bill;:
which was read twice and referred to the Committee on Finance

A BILL

provide that the Internal Revenue Service may not imple-
ment certain proposed rules relating to the determination of
whether private schools have discriminatory policies.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as “Save Our Schools Act of
1979".

SEc. 2. (a) That during the period beginning on the date
of the enactment of this Act and ending on December 31,

I—E
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1980, the Secretary of the Treasury or his delegate shall not
issue—
(1) in final form the proposed revenue procedure
described in subsection (b), and
(2) in proposed or final form any regulation, reve-
nue procedure, revenue ruling, or other guidelines
which set forth rules substantially similar to the rules
set forth in the proposed revenue procedure described

in subsection (b).

(b) For purposes of subsection (a), the proposed revenue
procedure described in this subsection is the proposed reve-
nue procedure which was published in the Federal Register
of August 22, 1978, and which sets forth guidelines to be
used in determining whether educational institutions claiming
tax exemption under section 501(c)(3) of the Internal Reve-
nue Code of 1954 are operating on a racially nondiscrimina-

tory basis.
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To amend the Internal Revenue Code of 1954 to provide that the tax exemption
of certain charitable organizations and the allowance of a deduction for
contributions to such organizations shall not be construed as the provision of
Federal assistance. '

IN THE SENATE OF THE UNITED STATES

FEBRUARY 22,' 1979

Mr. Hatcs introduced the following bill; which was read twice and referred to
the Committee on Finance

A BILL

To amend the Internal Revenue Code of 1954 to provide that
the tax exemption of certain charitable organizations and
the allowance of a deduction for contributions to such orga-
nizations shall not be construed as the provision of Federal
assistance.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the ‘‘Charitable Organizations
Preservation Act of 1979”.

SEc. 2. (a) Section 501 of the Internal Revenue Code of

A e D D e

1954 (relating to exemption from tax on corporations, certain
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2
1 trusts, etc.) is amended by redesignating subsection (j} as sub-
2 section (k) and by inserting after subsection (i) the following
3 new subsection:
4 “(§) Exempr1oN FROM Tax NoT TREATED As PrOVI-
5 sioN OF FEDERAL ASSISTANCE.—Notwithstanding any
6 other law or rule of law—
7 (1) the exemption from taxation under this sub-
8 title of any organization described in subsection (c)(3),
9 and
10 “(2) the allowance of a deduction for a contribu-
11 tion to ar organization described in subsection (c)(8),
12 shall not be construed as the provision of Federal
13 assistance.”
14 (b) The amendment made by subsection (a) shall apply

15 to all taxable years whether such years begin before, on, or

16 after the date of the enactment of this Act.
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To provide that the Internal Revenue Service may not implement certain
proposed rules relating to guidelines for the determination of whether private
schools have diseriminatory policies until the enactment into law of provi-
gions relating to such guidelines.

IN THE SENATE OF THE UNITED STATES

APRIL 24 (legislative day, APrIL 9), 1979

Mr. DEConcini introduced the following bill; which was read twice and referred
to the Committee on Finance

A BILL

To provide that the Internal Revenue Service may not imple-
ment certain proposed rules relating to guidelines for the
determination of whether private schools have discrimina-
tory policies until the enactment into law of provisions
relating to such guidelines.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 That this Act may be cited as ‘““Regulatory Equity for Pri-
4 vate Schools Act of 1979”.

5 SEc. 2. (a) That prior to the enactment into law of pro-

6 visions which relate to guidelines to be used in determining
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whether educational institutions claiming tax exemption
under section 501(c)(3) of the Internal Revenue Code of
1954 are operating on a racially nondiscriminatory basis, the
Secretary of the Treasury or his delegate shall not issue—
(1) in final form the proposed revenue procedure

described in subsection (b), and
(2) in proposed or final form any regulation, reve-
nue procedure, revenue ruling, or other guidelines
which set forth rules substantially similar to the rules
set forth in the proposed revenue procedure described

in subsection (b).

(b) For purposes of subsection (a), the proposed revenue
procedure described in this subsection is the proposed reve-
nue procedure which was published in the Federal Register
of August 22, 1978, and which sets forth guidelines to be
used in determining whether educational institutions claiming
tax exemption under section 501(c)(3) of the Internal Reve-
nue Code of 1954 are operating on a racially nondiscrimina-

tory basis.
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To amend the Internal Revenue Code of 1954 to require the Secretary of the
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Treasury to obtain a judicial finding of racial diseriminatioa hefore terininat-
ing or denying tax-exempt status to a private schoel on the grounds of racial
discrimination.

IN TIHIE SENATE OF THE UNITED STATES

APRIL 24 (legislative day, APRIL 9), 1979
Heums (for himself, Mr. Forp, Mr. ScuwEIKER, Mr. STEVENS, and Mr.
ZORINSKY) introduced the following bill; which was read twice and referred
to the Committee on Finance

A BILL

amend the Internal Revenue Code of 1954 to require the
Secretary of the Treasury to obtain a judicial finding of
racial discrimination before terminating or denying tax-
exempt status to a private school on the grounds of racial
diseri:nination.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECT.ON 1. FINDINGS; DECLARATION OF CONGRESSIONAL

POLICY.

{a) The Congress finds that—
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(1) discrimination based on race in the public
schools violates the Constitution and Acts of Congress,
including title VI of the Civil Rights Act of 1964, and
the elimination of discrimination based on race in all
educational opportunities is a fundamental national
goal;

(2) the Supreme Court has held under the Civil
Rights Act of 1866 that a private elementary school
may not discriminate on the basis of race in the admis-
sion of students, hut the Congress has failed to provide
guidance as to the tax-exempt status of such schools;

(3) revenue rulings and procedures adopted by the
Internal Revenue Service which deny tax-exempt
status to private schools that discriminate on the basis
of race are not based on a specific statute but rest on
broad grounds of fundamental public policy as deter-
mined by the Service;

(4) the financial viability of many private schools,
including scholarship programs, rests on the assurance
that contributions to the school are deductible under
the Internal Revenue Code, and any action by the In-
ternal Revenue Service affecting the tax-exempt status
of a school threatens its existence;

(5) revenue rulings and procedures adopted by the

Internal Revenue Service have not been’ sensitive to
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private schools which limit, prefer or grant priorities in
admissions to students which are members of religioqs
organizations;

| (6) many private schools operated by a particular
religion or religious association form an integral part in
carrying out the religious mission of the affiliated
churches or associations in the free exercise of religion
by their members;

(7) various Acts of Congress which condition Fed-
eral financial assistance to grantees, such as title VI of
the Civil Rights Act of 1964 and title IX of the Edu-
cation Amendments of 1972, do not apply to organiza-
tions simply because they are tax-exempt;

(8) the Congress has provided in title VI of the
Civil Rights Act of 1964 that a public elementary and
secondary school system is entitled to notice and a full
evidentiary hearing on allegations of racial discrimina-
tion including the right to appeal an adverse decision
to the Federal courts, prior to the termination of Fed-
eral funds; and

(9) neither the Congress nor the Internal Revenue
Service has provided for impartial adjudication of alle-
gations of racial discrimination prior to withdrawal of

the advance notice of deductibility with respect to con-
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tributions to, and the deterfnination of the tax-exempt

status of, a private school.

() Therefore, the Congress determines that a private
school which in fact racially discriminates as to students
should not be entitled to tax-exempt status, and contributions
to such schools should not be deductible under the Internal
Revenue Code of 1954, and further determines that the Sec-
retary of the Treasury should be required to bring a declara-
tory action in the Federal courts to adjudicate whether a pri-
vate school in fact racially discriminates as to students prior
to any action which affects the tax-exempt status of, or de-
ductibility of contributions to, such school.

SEC. 2. SHORT TITLE. ‘

This Act may be cited as the “Private School Non-Dis-
crimination and Due Process Act of 1979”.

SEC. 3. DECLARATORY JUDGMENT PROCEDURE ESTAB.
LISHED.

(a) IN GENERAL.—Subchapter A of chapter 76 of the
Internal Revenue Code of 1954 (relating to civil actions by
the United States) is amended by redesignating section 7408
as 7409, and by inserting after section 7407 the following

new section:
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1 “SEC. 7408. ACTION TO REVOKE OR DENY TAX-EXEMPT

~— 2_\

3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

STATUS OF PRIVATE SCHOOL ON BASIS OF
RACIAL DISCRIMINATION.
“(a) GENERAL RULE.—The Secretary may not—
‘(1) revoke or change the qualification or classifi-
cation of a private school as an organization described
in section 501(c)(3) which is exempt from taxation
under section 501(a),
“(2) deny, withhold approval of, the initial qualifi-
cation or classification of a private school as such an
organization, or
““(8) condition acceptance or approval of an appli-
cation for qualification or classification of a private
school as such an organization, or
“(4) revoke the advance assurance of deductibility
issued to a private school,
on the grounds that the school discrimi;lates on the basis of
race as to students unless a court of the United States, in a
civil action for a declaratory judgment brought by the Secre-
tary in acco-rdance with the provisions of this section, has
found that the school has a racially discriminatory policy as.
to students.

“(b) PrRocEDURE To BE FOLLOWED BY THE SECRE-
TARY.—Whenever the Secretary has reason to believe that a:

private school has a racially discriminatory policy as te-stu--

26~ dents; the Secretary shall file a civil action for a declaratory

R — 995 \

46-514 0 - 79 - 2
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1 judgment in the United States district court for the district in

2 which the private school is located.

3

O 0 a3 O e

10
11
12
13
14
15
16
17
18
19
20
21
22

“(c) LIMITATIONS. —

“(1) EVIDENTIARY STANDARD.—No finding that
a private school has a racially discriminatory policy as
to students shall be made unless the Secretary, by a
clear and convincing preponderance of the evidence,
shows that the school has had a practice of deliberate
and intentional racial discrimination in fact.

“(2) NO ADVERSE ACTION UNTIL SCHOOL HAS
EXHAUSTED APPEALS.—In the case of a private
school with respect to which a court has found under
subsection (a) that it has a racially discriminatory
policy as to students, the Secretary shall not take any
action with respect to the initial qualification or contin-
ued qualification of the school as an organization de-
scribed in section 501(c)(3) whichris exempt from tax
under section 501(a) or as an organization described in
section 170(c)(2)(B) until the school has exhausted all
appeals from the final order of the district court in the
declaratory judgment action brought under this section.

“(d) RETENTION OF JURISDICTION; REINSTATEMENT

23 oF StaTus.—The district court before which an action is

24 brought under this section which resulted in the denial of

25 initial qualification or revocation of qualification of a private
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school as an organization described in section 501(c)(3) which
is exempt from tax under s.ection 501(a), or as an organiza-
tion described in section 170(c)(2)(B), shall retain jurisdiction
of such case, and shall, upon a determination that such
school—

“(1) has not had a racially discriminatory policy
as to students for a period of not less than a full school
year since such denial or revocation became final, and

“(2) does not have a racially discriminatory policy
as to students,

shall issue an order to such effect and vitiate such denial or

revocation. Such an order may be appealed by the Secretary,

. but, unless vacated, be binding on the Secretary with respect

to such qualification.

“(e) Awarp OF Cost AND FEES TO PREVAILING
ScHOOL.—In any civil action brought under this section, the
prevailing party, unless the prevailing party is the Secretary,
may be awarded a judgment of costs and attorney’s fees in
such action.

“(f) DEFINITIONS.—For purposes of this section—

“(1) PrivaTE scHOOL.—The term ‘private
school’ means any privately-operated school which
meets the requirements of State law relating to com-
pulsory school attendance other than a school offering

care or instruction for students solely below the first
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grade, nursery schools, schools for the blind or deaf, or
schools operated solely for the handicapped or emotion-
ally disturbed.

“(2) RACIALLY DISCRIMINATORY POLICY AS TO
STUDENTS.—The term ‘racially discriminatory policy
as to students’ means that a school does not admit stu-
de\rits of all races to all the rights, privileges, pro-
grams, and activities generally accorded to or made
available to students at that school, and that the school

discriminates on the basis of race in administration of

its educational policies, admissions policies, scholarship

and loan programs, athletic program, or other school-
administered programs. Such term does not include an
admissions policy of a school which limits, or grants
preferences or priorities to, its students to members of
a particular religious crganization or belief and does
not include any policy or program of a school which is
limited to, or required of, members of a particular reli-
gious organization or belief.

“(g) SecrioN To AppLy ONLY TO ScHOOLS WITH

21 PusLicLy NOUNCED Poricy OF NONDISCRIMINA-

22 TION.—Subsection (a) shall not apply with respect to any

23 private school unless that school has adopted a policy of non-

24 discrimination on the basis of race as to students and has
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published, in such manner as the Secretary may require,
public notice of that policy.”.

(b) The table of sections for such subchapter is amended
by striking out the last item and inserting in lieu thereof the
following:

“Sec. 7408. Action to revoke or deny tax-exempt status of private school on basis
of racial discrimination. :

“Sec. 7409. Cross references.”.

SEC. 4. EFFECTIVE DATE.

The amendments made by section 3 of this Act shall
apply to actions of the Secr.etnry of the Treasury taken with
respect to the initial qualification or continuing qualification
of an organization as an organization described in section
501(c)3) of the Internal Revenue Code of 1954 which is
exempt from taxation under section 501(a) of such Code, or
which is.described in section 170(c)2)(B) of such Code, after

the date of enactment of this Act.
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Senator Byrp. The hour of 9:30 having arrived, the meeting will
come to order.

In the early days of this Nation, a fellow Virginian, John Mar-
shall, writing as a Chief Justice of the U.S. Supreme Court, stated:
“The power to tax is the power to destroy.”

This statement should be kept in mind in examining revenue
procedures which the Internal Revenue Service has proposed to
goveri: tax-exempt status for private elementary and secondary
schools.

The proposed revenue procedure was first published in August of
1978 and, due to a storm of protest from the private school commu-
nity, constitutional lawyers and concerned citizens, was revised in
February of 1979.

The impact on education, particularly private schools, of the
procedure as it now stands will be enormous.

One of the great strengths of our Nation is its diversity. People
of diverse ethnic origins, religions, and a diversity of ideas and
thought contribute to the richness of our society.

In education there is no State monopoly over the minds of our
young people. Public and private schools work side by side in
providing a diverse and enriching array of alternative forms of
education.

Those who support the private school system are willing to pay
to do so. They pay in addition to the taxes which are collected for
public schools. '

The IRS regulations pose a threat to this diversity. They will
have a chilling effect on private education of all kinds.

The tax-exempt status for private schools permits donors to
make deductible donations to the school. Without this exempt
status, many schools will lose the funding necessary for them to
survive,

The IRS’s involvement in determining appropriate guidelines for
til_e racial composition of a private school’s student body is puz-
zling.

The Internal Revenue Service is responsible for collecting taxes
and providing revenues for the Federal Government. Yet, the issue
before us is not a tax issue. Little tax revenue, if any, is involved.

The goal of providing minorities with equal opportunities in all
aspects of life, including education, is laudable.

However, the IRS, in promulgating its regulations, has opened
issues which range far beyond the area of educational opportunity.

The regulations bring the heavy hand of big government in an
area where there should be little government activity. There is the
potential for the IRS becoming a “Super School Board” over pri-
vate schools, regulating not only their student body but scrutiniz-
ing their textbooks, curricula choices, and teaching methods.

Questions of religious freedom are involved since many private
schools were formed on deeply religious grounds. Many teach reli-
gious doctrines and ideas as an integral part of the curriculum.
Many require much greater discipline than would be required
under the normal schooling process.

Under the IRS proposal, private schools are presumed to be
discriminatory and have the burden of showing that they do not
discriminate. Very little latitude is allowed for the facts of each
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individual school. Instead, schools must show that they meet racial
quotas if they are to retain their tax-exempt status.

In establishing arbitrary racial guidelines, which in effect are
racial quotas, and declaring that failure to meet these quotas
would cause a revocation of tax-exempt status, the IRS is now
becoming the arbiter of social and educational values.

The proposed Internal Revenue Service regulations are based
upon the philosophy that all income belongs to the government,
except for that income which the government decides you can keep.
If we accept this premise, it is very easy to say that any activity on
which there is no tax is an area which is ripe for government
regulation and control. This is a dangerous philosophy.

There is legislation before the committee in regard to the IRS
proposed regulations. There are two pieces of legislation, one S. 103
and the other S. 449. Then there is another piece of legislation, S.
995, just recently introduced by Senators Helms, Ford, Schweiker,
Stevens, and Zorinsky; and S. 990, introduced by the Senator from
Arizona, Mr. DeConcini.

Senator Packwood, do you have a statement this morning?

Senator Packwoop. I have no statement, Mr. Chairman.

Senator Byrp. On behalf of Senator Hatch, who is the chief
sponsor of one of the pieces of legislation before this committee, I
submit a statement by the Senator from Utah, and statements by
Senators Dole and Laxalt.

{The statements of Senators Hatch, Dole, and Laxalt follow:]

StaTEMENT OF U.S. SENATOR ORRIN G. HATCH, REPUBLICAN OF UTAH

Mr. Chairman, distinguished members of the Committee, 1 appreciate the chance
to share with you my thoughts on the proposed revenue procedure regarding private
religious schools that the Internal Revenue Service is seeking to implement. This is
a most important issue because it highlights, in a most serious light, the importance
of Congressional oversight of administrative agencies.

Since the first revenue procedure was issued in the Federal Register last August,
I have had a tremendous interest in this issue. By its very nature, it entails not only
the right of Congressional oversight, but the rights of the American people to freely
practice religion and to freely educate their children in whatever moral atmosphere
they may choose. Such freedom of choice in religion is one of the cornerstones upon
which our republic was founded. We must act to preserve it.

In this light, Mr. Chairman, I might say that the three bills which I have
introduced on this subject and which are receiving consideration today seek to
address the problem from a variety of approaches. S. 103, the Save our Schools Act
of 1979, seeks to postpone the implementation of the IRS regulations to December
31, 1980. Its major purpose was to allow for adequate Congressional examination of
these measures—which these hearings have graciously provided.

S. 449, the Charitable Institutions Preservation Act, seeks to strip the IRS of their
dubious legal authority concerning the tax exemption for private schools and the
removal of it under current proposals.

The Private Schools Preservation Act of 1979, seeks to prohibit the IRS from
implementing certain revenue procedures, per se, which seeks to alter the tax
exemption of private religious schools without specific Congressional mandate.

Respectfully, I urge this Subcommittee to review these bills and after the neces-
sary deliberations, to report them to the full Committee with dispatch.

Mr. Chairman, the Internal Revenue Service is seeking to promulgate a revenue
rocedure which assumes all religious schools as prima facie discriminatory and,
ence, guilty until proven innocent. There are several things wrong with this

proposegurevenue procedure, primary among which are the following:
1. A total disregard for the Constitutiona resronsibility of electe«f representatives
of the people, to whom are delegated the sole ability to legislate social policy.

2. A centralization of social policy decision making in the bureaucracy and away
from local authorities and parents who are better informed and equipped to make
decisions regarding the education of their young.
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3. An abridgement of the rights of religious groups to freely practice their beliefs
without interference from the federal government, and, .

4. An implicit attack upon organized religion by a secular federal establishment.

The practical effect of these regulations is to revoke the tax-exemption of private
religious schools. By implementing such a procedure, funding for these schools will
effectively “dry-up.” The loss America would suffer from the disappearance of
private religious education is incalculable. .

To expand on these thoughts, I would say that it is a real threat to our constitu-
tional form of government to allow an administrative agency to set social policy—as
the IRS is attempting to do with these regulations.

Indeed, in reading these regulations, one can almost hear Mr. Justice Blackmun
in his dissent in ALEXANDER v. AMERicANS UNITED, INC., 94 S. Ct. 2065 (1974), in
which he warned of the potential for abuse of power vested in the IRS: “. . . there
appears to be little to circumscribe the almost unfettered power of the Commission-
er. This may be very well so long as one subscribes to the particular brand of social
policy the Commisstoner happens to be advocating at the time . . . but applications
of our tax laws should not operate in so fickle a fashion. Surely, social policy in the
first instance is a matter for legislative concern. . .”

I believe that Mr. Justice Blackmun is correct. Legislating social policy is the
province of the Congress, not the IRS. The proposed revenue procedure undermines
the traditional cultural values we have which support a free and democratic repub-
lic by blurring the division of lpowers between the different branches of government.

These regulations serve only to increase federal intervention in education. The
Founding Fathers viewed federal power as a necessary evil in the protection of
individual liberty. They viewed it suspiciously. This is one of the self-evident as-
sumptions of American federalism, and it is essential to our political heritage. It
must never be contorted into what is fast becoming an unlimited grant of power to
an unresponsive and unelected bureaucracy. We in the Congress have the power
and responsibility to prevent this. We have the power and authority to assure that
American democracy is not sacrificed to a regulatory “fiat” in the fact of congres-
sional inaction, and today's hearing chaired by my distinguished colleague, Senator
B rd,ris a major step toward the reassertion of congressional authority in education-
a icy.

basic constitutional right to the free practice of religion is also endangered by
these regulations. By imposing upon church-run schools, the Internal Revenue
Service attempts to dictate the internal policy of these schools, and hence, of
churches and synagogues on matters pertaining to enrollment, employment, recruit-
ment and other private rights.

Some would claim that the IRS’ proposed regulations in question do not amount
to “substantial entanglement” with the Constitutional free exercise of religion. They
would hold that the IRS pro tax directives for private schools amount not to
substantive, but to procedural action. But as Chief Justice John Marshall once said,
“The power to tax involves the power to destroy.” We must not let a regulatory
agency, even if for the best of reasons, accomplish the worst of effects. We must do
the job we were elected to do by using whatever legislative avenues are necessary to
preserve and protect the integrity of our nation’s private schools and charitable
or%anizations.

hank you.

OPENING STATEMENT OF SENATOR DoLE

Mr. Chairman, few, if any, IRS regulations have provoked more deep-felt public
concern than the proposed IRS revenue procedure for determining whether certain
private schools have racially discriminated in their student admissions and are
therefore ineligible for tax-exempt status. After the first version of this revenue
procedure was announced last August, more than 100,000 critical comments were
submitted to the IRS. Moreover, few IRS regulations have raised more fundamental
constitutional and policy conflicts that must be resolved. Thus, I commend the
chairman for calling these hearings today so that the committee can address the
serious issues raised by the proposed revenue procedure and the four bills that have
been introduced in response to that IRS proposal.

Mr. Chairman, racial discrimination in any form is abhorrent and contravenes
the public policy repeatedly reaffirmed by Congress in numerous civil rights meas-
ures. The courts have clearly held that a private school which engages in intention-
al racial discrimination in its student admissions policies is not entitled to Federal
tax-exempt status. Nevertheless, there is considerable doubt whether the IRS pro-
pos?)} examined here today is the best, or even an appropriate response to this
problem.
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One of the most troublesome questions about the proposed revenue procedure is
whether it conflicts in any way with the first amendment guarantees of religious
freedom. Pursuant to a golic announced in 1975, the IRS intends to apply the
proposed procedure to church-affiliated and religious schools as well as private
secular schools. Many opponents contend that the revenue procedure is fatally
defective because it entails an excessive government intrusion into the establish-
ment and free exercise of religion. Obvious! y, many religious schools have few or no
minority students precisely because the religious groups sponsoringethe schools, for
reasons unrelated to racial discrimination, have few minority members. We must be
careful to insure that the zeal to eliminate racial discrimination does not result in
any infringement on religious freedom.

'fzhere are a number of other concerns about the IRS proposal. For example, some
have asserted that the twenty percent “safe harbor” test is nothing more than an
arbitrary race-conscious quota, similar to that which was condemned by the su-
preme court in its recent Bakke decision. There has also been some apprehension
that this proposal will destroy or injure private education by excessive government
regulation. In addition, the proposal raises questions about the proper function of
the IRS since it tends to sink the service more deedply into the business of civil
rights enforcement. Many believe that the IRS should not divert its manpower and
resources away from its central mission which is the collection of taxes.

Finally, many %roups strongly believe that the IRS has overstepped its statuto
and constitutional authority in formulating the proposed revenue procedure. Obvi-
ously, the IRS has developed this far-reaching and controversial revenue procedure
without any guidance from Congress. Some argue that sensitive policy judgments of
this sort should be left to elected representatives.

Mr. Chairman, I hope these hearings will shed light on these important questions.

STATEMENT SUBMITTED BY SENATOR PAuUL LAXALT

Mr. Chairman, I am pleased that this committee is conducting hearings on the
IRS' proposed procedures relating to the tax-exemft status of private schools. I
firmly believe that this is an issue that must be fully explored and monitored by
Congress. This is necessary because the IRS’ actions in this area pose a threat not
only to the parents, teachers and students affili~ted with private schools but to
every American concerned with the individual liberties outlined in the First
Amendment.

As a member of the Senate, an additional area of concern to me is the usurpation
of legislative power that the IRS’ incursion represents. The IRS is issuing a polic
statement which has the effect of statutor{ law. The question we all need to as
o'urs%lves is, who do we want making our laws, bureaucrats or elected representa-
tives?

The first educational institutions established in colonial America were under
religious sponsorship. The schools continued to grow and flourish even when faced
with the full establishment of a taxpayer-supported, free public education move-
ment in the 19th century. Religious groui)s such as the Catholics and the Lutherans
established large school systems especially in urban areas. In recent years, there
has been a great growth in private schools, especially individual Christian and
Jewish schools. While some of the large public school systems have had to close and
consolidate ¢chools, private educational institutions throughout' the country have
managed to overcome great difficulties including increasing expenses, recruitment
of students, school personnel, and teachers. The growth of private education in the
United States has resulted from a number of factors including a dissatisfaction with
the quality of education provided in public schools, a concern with the growing
secularization of public education, and a view that religious educational institutions
are part of an extension of the work of religion and religious people.

This right to the free exercise of religion is one that has historically been guarded
by our Constitution and courts. The vast majority of private schools to be affected
by IRS' proposed fprocedures are church related or religious schools. It is too easy to
lose sight of the fact that this issue involves the rights of two groups of minorities,
one which is ethnic and the other religious in character. Both groups have impor-
tant constitutional rights which must respected. Mr. Chairman, in my opinion
the present difficulties with the IRS procedures point to the problems which arise
when an administrative agency without authorization or guidance from Congress
attempts to take it upon itself to resolve such sensitive issues.

This new procedure would require private and religious schools to justify their
enrollment, hiring, and curriculum policies to the IRS or forfeit their tax exemp-
tion. I am.unaware of any Congressional mandate giving IRS authority to regulate
these matters in private schools. Furthermore, the IRS procedure leaves the final
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determination of whether a private school is following “public policy” up to the IRS
Commissioner, giving him the power of an “education czar” over private educational
institutions. We must not lose sight of the fact that the IRS function is to collect

revenue not regulate education.

1 wish to emphasize that I do not support any efforts that promote racial discrimi-
nation in employment, education, or any other activity. However, it is my opinion
that the ugly spectre of racism has been used as a smokescreen for this usurpation

of legislative authority by the IRS. ) o
In conclusion, I want to commend this committee for taking the initiative to

explore this important area because it is the responsibility of Congress to closely
examine the questions presented by this issue. If a new national policy is to be set
on this matter, then it is the lawmaking body, not the bureaucracy, which must act.
Senatgr Byrp. The first witness today will be the distinguished
Serrator from Iowa, Mr. Jepsen.
Senator Jepsen, the committee is pleased to have you today, and
you may proceed as you wish.

STATEMENT OF SENATOR ROGER JEPSEN

Senator JEPSEN. Mr. Chairman, the IRS has proposed a revenue
procedure that would deny tax-exempt status to those private
schools that cannot prove to the liking of the IRS that they have
not discriminated against minorities—whether or not there is any
proven intention of discrimination. As the newly elected junior
Senator from Iowa, it is my humble opinion that if we allow the
Internal Revenue Service to implement their proposed revenue
procedure on private tax-exempt schools, we will have failed to
perform our duties as popularly elected legislators.

Throughout my campaign for the U.S. Senate, the one pervasive
theme impressed upon me by the people of my State was that
somehow this Congress just has to get a handle on the insensitive
Federal bureaucracy no one elected and which is seemingly, in
their eyes anyway, responsible to no one.

Their never ending pleas for help have for the most part been
ignored. The Federal bureaucracy over the years has expanded
tremendously in size, in power, and in arrogance. Federal bureau-
crats have become a mandarin class, and this country has steadily
transformed its"If into a mandarin state.

This characterization is only an attempt by me to explain to
myself how it is that nonelected officers have come by the power to
decree that father-son banquets and all male elementary school
choirs are no longer acceptable practices. It suggests to me, howev-
er, that if we, as duly elected legislators, are ever to regain the
confidence of the people who sent us here, we must reaffirm our
role as final arbiters of policy making in this country.

With this in mind, I would just like to add that in this particular
instance, I believe that there is no room for compromise. The IRS’
proposed regulations do not need to be revised, they need to die a
" sudden death, followed by a speedy but permanent burial.

The primary target of this revenue procedure is no secret. In the
wake of public school integration, private, so-called segregation
academies prospered in this country. Most of the estimated 3,500
such schools are in the South, but by no means are they limited to
that region. .

These schools are generally regarded with disfavor in the courts
and in public opinion, and to the extent that they foster racial
segregation at the expense of educational achievement, it is unlike-
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ly that very many people would object too strenuously to the IRS'
proposed attack. Not unexpectedly, however, the Federal bureauc-
racy’s quixotic efforts to eliminate some form of social injustice has
entangled them in more fundamental and significant questions as
to the proper role of the Federal governing body in relation to the
individuals who are to be governed.

Reasons for objecting to the IRS’ new revenue procedure are not
to hard to come by. There is some concern that the guidelines may
exceed the Services authority to determine the requirements for
exempt status. Whether one approaches this threshold question on
the basis of statutory construction or constitutional limitations, the
answer, at the very least, is still open to debate.

The lack of a clear cut answer by the Supreme Court on this
subject and the opinions of the Justice Department in a brief filed
on May 10, 1977 on behalf of the IRS in the Wright v. Blumenthal
case, which argues persuasively that the legality of such regula-
tions was extremely doubtful should though, be cause enough for
the IRS to withdraw their proposed procedure.

But for the sake of argument let’s say that they do have the
authority to issue these guidelines. What is it about these proposed
regulations that strikes such a fear into the hearts of the gov-
erned? It seems that in its attempt to eliminate the enemies of
integration, the IRS has spread a net so wide and so far that the
very notion of a distinction between private and Government as we
understand it today is threatened with extinction.

This may sound a bit dramatic but it is not far from the truth.
The revenue procedure defines two classes of schools; those adjudi-
cated to be discriminatory, and those that are reviewable. Reviewa-
ble schools are those, (a} which were formed or substantially ex-
panded at the time of public schools desegration at their communi-
ty; (b) which do not have significant minority enrollment; and (c)
whose creation or substantial expansion was related in fact to
public school desegregation in the community. They are also pre-
sumed to be discriminating unless they have undertaken actions or
programs to attract minority students on a continuing basis.

These proposals, clearly constitute a back-door attempt to impose
affirmative action programs on heretofore private schools, and if
the IRS succeeds in establishing this precedent, on other privately
operated institutions and organizations. In short, they amount to
nothing less than indictment by computer and will undoubtedly
discourage the creation of other private entities.

One of the most cherished and respected principles of American
jurisprudence is that one is presumed innocent until proven guilty.

he IRS guidelines, however, turn this principle on its heag,uand
instead, in their application to reviewable schools, establish an
administrative presumption of illegality based upon a statistical
deviation from a racial or ethnic norm conjured up by HEW. This
fact alone is so repugnant to the basic American notion of fair play
that the guidelines should fall to the ground and like Humpty
Dumpty, never again to be put back together.

But there is other respected authority available which allows us
to reach a similar conclusion—the Supreme Court decision last
year in University of California Regents v. Bakke. In its opinion the
Court admonished us all not to impose racial goals, quotas, or other
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forms of race conscious relief in the absence of specific findings of
past discrimination by the courts, Congress, or competent adminis-
trative tribunals. The basic thesis of the opinion was that racial or
ethnic distinctions of any sort are inherently suspect and lacking a
finding of identified discrimination there is no compelling interest
that can withstand constitutional objection.

Thus, it seems clear to me that the numerical standards em-
ployed in the IRS’ guidelines are of dubious validity, especially in
light of an absence of any showing of a racially discriminatory
purpose. It would behoove the IRS to take notice of the fact that
many factors, other than an intent to discriminate, might account
for a given school’s estaklishment or expansion at a time of deseg-
regation such as an already existent general dissatisfaction with the
quality of public education, the banning of voluntary prayer in
public schools, an availability of funds for private school expansion,
or a need for such expansion because of community growth.

In addition, the fact that upon its establishment or expansion
and afterwards, a private school has an insubstantial minority
enrollment can be accounted for on many grounds other than an
intent to discriminate.

You know, as long as I can remember, there has been a consen-
sus in this country that there are certain limits beyond which the
power and the scope of the Federal Government could not extend.
One aspect of this is the belief that the church and the home are
areas in which the Federal Government could not intrude. No
longer, it appears, because the IRS procedure specifically states
that the requirement that a school must have a racially nondiscri-
minatory policy as to students in order to qualify as an organiza-
tion exempt from Federal income tax also applies to church-related
activities and church-operated schools.

As I alluded to earlier in my remarks, that the IRS even has the
authority to implement the procedure is dubious indeed. Its claim
rests on the tenuous assumption that the Government assists tax-
exempt schools with money it does not collect by virtue of exemp-
tions, that is, it bestows some sort of positive benefit. Aside from
the fact that taxation in this instance has probably never before
been contemplated, the attitude of the IRS reflects an increasing
tendency on the part of certain agencies and departments of the
Federal Government to regard tax exemption as a privilege—a
privilege to be enjoyed on the Government's terms.

This, then to paraphrase a recent Washington Star editorial, is
the vehicle by which the Federal Government can expand its al-
ready vast powers to compel others to conform to notions of social
good proclaimed in Washington, not just as to race but as to other
matters as well—the assumption that, whatever private activity
the IRS now does not tax, it, in effect, refrains from taxing. It is
customary for the bureaucrats to deny the logical extremes to
which their original ideas point, but anyone who has followed the
growth of the Federal Government over the past two decades recog-
nizes that those extremes somehow manage to appear as next
year's policy initiatives.

The IRS’ proposed procedure raises the very real possibility that
the taxation of churches and church-related activities might
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become rather commonplace in the future. This prospect is quite
discomforting to say the least.

Firmly entrenched in this Nation is the notion of separation’ of
church and state. The first amendment to the Constitution is sym-
bolic of our commitment as a people to this practice. Further
evidence of this commitment is the fact that the civil rights stat-
utes themselves specifically exempt from coverage churches and
church-related activities.

When first amendment and 14th amendment rights conflict, es-
pecially in the area of tax exemption, the law and the courts have
come down on the side of those seeking protection under the first
amendment on the grounds that State involvement stemming from
tax exemption amounted to no more than expression of a govern-
mental policy of benevolent neutrality towards religion.

At stake here, Mr. Chairman, is a very important principle. If we
allow the IRS to impose numerical goals and affirmative action
programs on private schools as a condition of maintaining their
tax-exempt status a precedent will have been set—a dangerous
precedent at that. Once the lines drawn today are breached, where
will the new lines be drawn?

It is not hard to conjure up the spectre of the IRS deciding to
meddle in the affairs not just of schools, but of virtually every kind
of tax-exempt organization in the y ‘ars to come in an attempt to
exact compliance with freshly formulated notions of social or racial
democracy. Private charities, scholarly institutions, hospitals, mu-
seums, and certain clubs all could affected. And as I have
suggested in this presentation-—not even churches would be beyond
the agency’s reach.

I mentioned earlier in my remarks that Congress would be
remiss if it did not take appropriate action in this instance. It is
imperative that we as legislators regain the respect of those who
sent us here. Congress is ultimately responsible for the laws that it
passes, and we cannot pass the buck. The Federal bureaucracy is a
jlilggernaut out of control. It is time for us to tame it once and for
all.

Senator Byrp. Thank you, Senator Jepsen.

Senator Packwood?

Senator Packwoob. I have no questions. It was a good statement.

Senator Byrp. Senator Talmadge?

J Senator TALMADGE. I compliment you on your statement, Senator
epsen.
nator JEPSEN. Thank you, Senator. It is always a privilege to
appear before the distinguished chairman of the subcommittee.
nator BYyrRp. We are delighted to have you here today, Senator
Jepsen. Thank you for your testimonlyi.

The next witness is Congressman Robert K. Dornan of the State
of California. Congressman, we are glad to have you before the
commgt;ee today. You are most welcome, and you may proceed as
you wish.

STATEMENT OF HON. ROBERT K. DORNAN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA

Representative DorRNAN. Thank you, Mr. Chairman. It is an
honor to be here today and good morning to the other distin-
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guished Senators on the panel; I would like to say I appreciate very
much that the distinguished Director of the IRS, Mr. Jerome
Kurtz, is here also this morning and I hope he will take careful
note of my remarks.

My staff has worked on this for many, many months and I
deliver my testimony this morning with all the power of conviction
that I have ever felt on any issue in my 46 years.

I would like to take this opportunity to thank you and the other
distinguished members of the Subcommittee on Taxation for invit-
ing me, from the other body, to testify on the IRS's proposed
rulings relating to private schools. Because of the breadth and the
complexity of the issues involved, as well as the constraints on
time for testimony, what I shall do, Mr. Chairman, is just read a
summary of my statement. But I will provide to all the members of
the subcommittee, as well as any other interested parties, the full
text of my testimony.

Senator Byrp. Yes, Congressman. The text of your testimony will
be published in full.

Representative DorRNAN. Thank you.

Mr. Chairman, the core of this controversy between the IRS and
the Members of Congress opposed to the proposed rulings centers
around a twofold assumption on the part of the IRS: one, that tax
exemption is a form of Federal assistance, that is, subsidies, and
hence can be used as a sanction against these charitable institu-
tions which do not conform to “public policy”. Two, that public
policy is to be interpreted by the IRS rather than by Cougress,
notwithstanding our republican form of government. Mr. Chair-
man, I challenge both those assumptions.

Implicit in the first assumption, that tax exemption is a form of
Federal assistance or subsidy, is that nontaxation of voluntary
associations under 501(cX3) of the IRS code is somehow an abnor-
mal condition, that the Government has the right and the duty to
tax everything that lives and moves and has being. Anything that
escapes taxation, according to this logic, is therefore conceived to
be enjoying some kind of special privilege or immunity at the
expense of the rest of society.

I submit, Mr. Chairman, that such an assumption is totalitarian
in nature and at variance with our entire Anglo-Saxon tradition
which holds to the proposition that the state is made for man, not
man for the state.

The justification for exempting charitable organizations is two-
fold. First, of practical consideration, taking into account the
nature and the purpose of tax exemption as well as original legisla-
tive intent and second, the philosophical consideration which recog-
nizes the vital role of voluntary organizations in a democratic
society.

The practical justification for exempting charitable organizations
from Federal taxation is a recognition of the fact that they are
nonprofit, nonwealth producing entities. As Professors Bittker and
Rahdert of Yale University point out:

The exemption of nonprofit organizations from federal income taxation is neither
a special privilege nor a hidden subsidy. Rather, it reflects the application of

established principles of income taxation to organizations which, unlike the typical
business corporation, do not seek profit.
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Professors Bittker and Rahdert go on to point out that when
Congress wrote the first modern income tax statutes, the Revenue
Act of 1894 and the Revenue Act of 1913, only “net income” was to
be taxed, thus excluding all nonprofit organizations which have no
“net income”. And the Supreme Court in the case of Commissioner
v. Teiler emphatically stated:

We start with the proposition that the federal income tax is a tax on net income,
not a sanction against wrongdoing. That principle has been firmly embedded in the

tax statute from the beginning.

To put the matter somewhat differently, Mr. Chairman, the pur-
pose of charitable organizations is not to generate wealth; it is,
rather, to pursue common needs and shared interests which more
often than not redound to the benefit of the community. To tax
nonprofit organizations would be pointless since they are not pro-
ducers of monetary wealth. Moreover, and most importantly, the
tax-exempt status of nonprofit organizations is not an injustice
towards the rest of society in the form of an added tax burden. On
the contrary, each of the members of such associations already
pays his or her share of taxes. It would, in fact, be “double tax-
ation” if members of nonprofit organizations were to be taxed
again for the time, effort and money contributed to activities from
which they derive no monetary gain.

Such ‘“double taxation” would, indeed, work to discourage the
founding of nonprofit organizations as the Supreme Court case of
Walz v. The Tax Commission of the City of New York in 1970 has
clearly shown.

Mr. Chairman, at this point, it is of utmost importance to stress
the operational distinctions between a tax exemption and a
subsidy.

One, in a tax exemption, no money changes hands between Gov-
ernment and the organization.

Two, a tax exemption, in and of itself, does not provide one cent
to an organization. Without contributions from its supporters, it
has nothing to spend.

Government cannot create or sustain by tax exemption any orga-
nization which does not attract contributions on its own merits.

Three, the amount of a subsidy is determined by a legislature or
an administrator; there is no ‘“amount” involved in a tax exemp-
tion because it is open-ended. The organization’s income is depend-
ent solely on the generosity of its several contributors.

Four, consequently there is no periodic legislative or administra-
tive struggle to obtain, renew, maintain or increase the amount, as
would be the case with a subsidy.

Five, a subsidy is not voluntary in the same sense that tax
contributions are. When the legislature taxes the citizenry and
appropriates a portion of the revenues as a subsidy to an organiza-
tion, the individual citizen has nothing determinative to say as to
the amount of the subsidy or the selection of the recipient.

Six, the tax exemption does not convert the organization into an
agency of “state action,” whereas a subsidy in certain circum-
stances may do {ust that.

Parenthetically, I might add that the assumption that tax ex-
emption, Federal assistance, and Federal subsidies are synonymous
is troublesome for another reason. Recently, tax-exempt status has
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been granted for organizations sympathetic toward such practices
as witchcraft, homosexuality and abortion. I have that list later if
you want to refer to it. Are we, in effect, subsidizing such groups,
while questioning the legitimate and integral function of church-
related schools, and do we really believe that there will be minority
requirements based on race for organizations oriented toward gay
rights, witchcraft and abortion?

We come now, Mr. Chairman, to the philosophical and, ultimate-
ly, more fundamental justification for the tax exemption of charita-
ble institutions: the role of voluntary associations in a democratic
society.

’Theyrich associational life of the United States, Mr. Chairman,
provides a vehicle through which individuals may voluntarily par-
ticipate to attain objectives which neither government nor business
is attaining nor perhaps can attain. Voluntary organizations give
to democracy its vigor and dynamism. They provide the basis for
resisting an oppressive government and correcting its excesses.

As Justice Brennan stated in his concurring opinion in the Walz
case I cited previously:

Government has two basic secular purposes for granting real property tax exemp-
tions to religious organizations. First, these organizations are exempted because
they, among the range of other private, nonprofit organizations, contribute to the
well-being of the community in a variety of nonreligious ways, and thereby bear
burdens that would otherwise either have to be met by general taxation or left
undone, to the detriment of the community.

Secondly government grants exemptions to religious organizations because they
uniquely contribute to the pluralism of American society by their religious activi-
ties. Government may properly include religious institutions among the variety of
private, nonprofit groups that receive tax exemptions, for each group contributes to
the diversity of association, viewpoint and enterprise essential to a vigorous, plural-
istic society.

Finally, Mr. Chairman, I indicated earlier that the core of the
controversy between the IRS and the Members of Congress involves
not only the assumption that tax exemption, Federal assistance,
and Federal subsidies are one and the same thing, but that tax
exemption would be subject to revocation by the IRS if the prac-
tices of organizations falling under 501(cX3) were not in accord with
“public policy” as interpreted by the IRS.

The most devastating critique of such an untenable assumption
is to be found in the recent Federal district court case, December
217, 1978, just last year, of Bob Jones University v. United States of
America. 1 respectfully urge all members of this subcommittee to
carefully read and reflect upon this singular opinion issued by
Judge Robert F. Chapman. I have time to cite only a few pertinent
-~ assages.

With regard to the intent of congressional legislation vis-a-vis
section 501(c)(3), Judge Chapman notes the following:

The Defendant [in this case, the United States government], acknowledges that
the limitation which it has attached to 501(cX3), that an organization qualifying
under one or more of the listed exempt purposes may be denied exemption if its
practices violate public policy, has no support in the language of the section. The
construction which the IRS has placed on 501(cX3) troubles this court.

Judge Chapman continues his incisive analysis, Mr. Chairman,
by focusing on the concept of “public policy”. I quote Judge Chap-
man:
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Federal public policy is constantly changing. When can something be said to
become federal policy? Who decides? With a change of federal public policy, the law
would change without congressional action, a dilemma of constitutional proportions.
Citizens could no lonfer rely on the law of 501(cX3) as it is written, but would then
rely on the IRS to tell them what it had decided to be for that particular day. Our
laws would change at the whim of some nonelected IRS personnel, producing
bureaucratic tyranny.

Finally, the Judge argues conclusively and to the point when he
says:

In enforcing a construction of the statute which is unwarranted by its legislative
history or express terms, the IRS has overstepped its authority and usurped the
power of Congress.

My testimony, Mr. Chairman, has been in light of the bill that I
have introduced on the House side, H.R. 1002, which amends the
Internal Revenue Code of 1954 to provide that the tax exemption of
charitable organizations under 501(cX3) and the allowance of a
deduction for contributions to such organizations shall not be con-
strued as the provision of Federal assistance. This is to make
original legislative intent in this matter unequivocally clear.

The issue at hand is clear, Mr. Chairman: In a republican form
of government, is Congress or the unelected IRS going to make our
Federal tax laws? I hope my testimony has been helpful in answer-
ing that question unequivocally and I would like to close with an
epilog here from a book that we procured from the Library of
Congress just yesterday, “The Law of Tax Exempt Organizations,”
which I believe, in one specific paragraph, Mr. Chairman and
distinguished members of this committee, gives us an indication of
the pressure on our IRS, as to why they would venture forth into
this very dangerous area.

It simply says on page 22, again of this book, “The Law of Tax
Exempt Organizations,” by Hopkins:

The pressure on tax exemptions is severe, though the charitable contribution
deduction is being subjected to an even greater barrage. The reasons for this stem
largely from the need of our government at all levels for additional revenues. Tax
exemption shrinks the tax base, forcing the remaining taxpayers to bear an increas-
ing burden as the demand for tax revenue rises.

This is most vividly demonstrated in metropolitan centers where acres of valuable

land owned by government, churches and the like escape property taxation, forcing
taxation at higher rates on adjoining parcels.

Yesterday, Mr. Chairman, or the day before yesterday, on the
House side we voted for the 100th time. This will be on April 25.
Last year, on that same date, April 25, we had voted 252 times,
going for an alltime record in the other body in October of 962
trfelc_:ord votes and quorum calls. There has been a distinct change in
is year.

Some columnists and editorialists have called it a do-nothing
Congress in both bodies. I reject that, and I resent it, because what
has happened is a much more reflective look at the 96th Congress,
at exactly what the U.S. citizenry wants us to do, how much they
want us to get into their lives, deeply into regulating their moves
and facets of American life, and I think what we have now in the
96th Congress is more reflective of Congress spirit; the spirit of '76
has spread from my State, California, all the way across the Poto-
mac.

What we are doing now, and I hope Mr. Kurtz is aware of this, is
taking a good, long, hard look at why he has been under such

46-514 0 - 79 - 1
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pressure to raise more and more revenue every single year as
though it were a runaway freight train for the last 40 years or so,
and I think that this example of getting down to taxing private
schools and churches and institutions as a way of getting more and
more revenue is a burden we are going to relieve Mr. Kurtz of by a
less demand for taxation.

What I would like to do is point to an American citizen who
wrote in 1968, with great precision and skill, that same Mr. Jerome
Kurtz, because I really find, sir, that I enjoy vintage Kurtz to a
great degree. These are the remarks of Mr. Kurtz at the University
of Southern California Law Center, on major tax planning for 1968
a decade ago, and I quote the distinguished Jerome Kurtz:

However, it is becoming increasingly clear as more careful attention and study
are given to the various tax proposals at hand, that while there are some things

that the tax system can do extremely well and efficiently, it can only do poorly and
inefficiently most of the taxes that are being proposed for.

Further on, he says:

If all of the proposals encourage worthwhile social activity through the tax system
were adopted, the tax system would be left a shambles, incapable of performing its
primary function of financing government equitably and with healthy economic
growth.

Later on, he says:

I would conclude, therefore, that while the tax system may be able to solve some
problems, one seeking this route should have a high burden of proof to show that
the tax system is the most efficient way of accomplishing the goal.

And then in a later paragraph, Mr. Kurtz says:

If one begins with the assumption that the basic purpose of the tax system is to
raise revenue in a way that is consistent with general economic growth and prosper-
ity rather than assuming that it is a system designed to cure social problems, one
would approach the housing problem from the expenditure side of the budget.

I might add that he might include any other problem in our
society, from our lowest raises and merits to all good Americans. I
find lots of areas and opportunities for social progress in our school
system, but I think that it is the hidden pressure of busing, of some
sort of mechanistic solution to some of the problems that beset us
in our schools that has created a pressure across this country that
affects even Mr. Kurtz's feelings, then I would suggest that the
Congress can find ways to alleviate this busing pressure and other
social pressures on the good citizens and IRS, but going after
private institutions is certainly not the way to do it.

Thank you, Mr. Chairman. I am open for your, or other mem-
bers’ questioning.

Senator Byrp. Thank you.

You have made a careful and detailed study of this matter before
the committee today.

You mentioned the fact that the House of Representatives this
year, as of April 25, had only 100 rollcall votes compared to 252
last year. I want to congratulate the House of Representatives. I
think that that is the direction that both the House and the Senate
should go in.

In my judgment, one of the great problems with this country is
that the Congress of the United States has been trying to pass too
many laws. I think that is one reason for the rebellion on the part
of the American people. I hope they will continue that rebellion,
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and I think that the Congress belatedly is beginning to get on the
same wavelength with the American people in regard to the need
to reduce the multitude of legislation which the Congress has been
enacting.

In your testimony, Congressman, you mentioned something
about witchcraft. I did not understand exactly what you were refer-
ring to. Could you comment on that?

Representative DoRNAN. Yes. sir.

I said, Mr. Chairman, if we wanted to touch on this a bit further,
I have a cumulative list of organizations revised to October 31,
19717, from the Internal Revenue Code, that are tax-exempt organi-
zations, and in those organizations—it is quite a large list—are
things like the Association of Cymmry Wicca of the Church of Y
Tylwyth Teg, Smyrna, Ga. It is a witchcraft group.

There are others here, for encouraging the Sisters of Lesbos, gay
rights groups, Gay Community Center, Chillicothe, Ohio; Gay Com-
munity Concern Inc, Gay Community Services Center, Los Angeles;
Minneapolis, Seattle.

There is a revenue ruling for many, many groups that many of
us do not consider in the mainstream of American life. Are we to
assume that by recognizing tax-exempt status for these groups that
they are, therefore, being federally subsidized or federally encour-
aged?

Good Lord, I hope not. Yet that is the obvious, commonsense
conclusion given the approach that the IRS has taken to consider-
ing any tax exemption a government subsidy. Therefore, if there is
some social ill in some school, some imbalance of racial structur-
ing, some Jewish school whether there are enough black students
present other than Sammy Davis and some other distinguished
Americans of the Jewish faith that are not of the Caucasian race, I
assume right there you have a problem with Jewish private schools
when it comes to racial quotas.

If we look at the current cover of Time magazine and consider
the ludicrous point to which the homosexual and lesbian discussion
has been carried in this country, as Time puts it, are the most
abused minority, then God forbid that the IRS will decide what
quota private schools or aggressive program they have to have to
make sure all schools have a fair percentage basis of homosexuality
of our schools, since, according to Time magazine, 10 percent of our
society is homosexually oriented.

Senator Byrp. Thank you, Congressman.

Senator Packwood?

- Senator PAckwoob. Congressman, I have to leave for a funeral
and I want to make a statement before I go. I have been heavily
involved in the bill promoting tuition tax credits for private schools
and from that comes my concern about the issue that is raised by
the Internal Revenue Service in its attempted enforcement.

The greatest protection for all of our civil liberties in this coun-
try is diversity, very jealously guarded. I have strong misgivings
about a unitary education system, or any other unitary system run
by governments teaching a particular orthodoxy and attempting to
enforce it on the rest of the country, and that can happen to any
government.
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It does not happen maliciously in most cases. It just takes what-
ever the orthodoxy of the day is and writes it inte its curriculum or
writes it into its government and attempts to enforce it on the rest
of us. One is the dangers of prayer in public schools; we might
agree with it, but others do not. As a consequence of that, we have
attempted to encourage, and I think it is a wise policy, the forma-
tion gf diverse private schools, whether Catholic, Baptist, or unaffi-
liated.

At the same time, we try to draw a line that says you cannot
racially discriminate in private education. I am discouraged by
some of the ‘statements I have seen in the American Civil Liberties
Union and others, and I have belonged to that organization for
many years and still find that by and large, it does a superior job
of protecting the civil liberties of the people in this country. They
had to take a very tough stand involving the Nazi parade in
Skokie, Ill., and I admire them for their courage. They had to take
the stand to protect the rights of members of that repulsive organi-
zation.

But, at some stage, if we have to tilt, we are better off to tilt on
the side of occasional private abuses which will happen, rather
than uniform, public conformity, which is just a short step toward
any government saying, we are right and you are wrong. And if
you cannot understand that, “we will. . . .” and then it trails off
into whatever it might be, the worst being jailing you and execut-
ing you.

I talked to Mr. Kurtz in my office the other day about the
regulations. I have strong misgivings about them. I am not quite
sure yet how to draw the line so that we can have perfect nondis-
crimination and perfect nongovernment interference. Maybe there
is no such line, but in the last analysis, the greater danger, if you
look at the history of Anglo-Saxon history from Magna Carta
onward, it is the history, century after century, of attempts to limit
government power based upon the practical experience of the
abuse of the civil liberties of citizens.

If we must tilt on one side, it ought to be a tilt against assump-
tions of a correctness on the part of the government.

Representative DorNAN. Senator, I certainly concur with that
excellent statement. There was an expression in Vietnam that
some of the men had sewn on to the back of their jackets that “I
am going straight to heaven because I have served my hitch in
hell,” and I am sure that maybe the distinguished director of the
IRS may go straight to heaven because his job is similar, I am sure,
as serving a hitch in hell.

With all due respect to him, I would lke to ask you to please note
in his testimony if he uses the words, “we grant,” “we grant,” as
much as he did before the House committees, and I think it is an
interpretation of government and his role with which I respectfully
disairee. It is our function in the Congress, in both our distin-
guished houses, to decide by tax exenmiptions a citizen’s, or group of
citizen’s right, that they have some area of their monetary reward
that is not to be touched by the Federal Government.

It is not some overall State right that all money belongs to the
State and that every tax exemption is something that this amor-
phous government of ours is granting to its citizen. That is a
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complete reversal of what our forefathers and foremothers have
decided, when our country as the greatest experiment in democra-
cy ever in all of recorded history started out.

I hope that even my warning hint beforehand will alert you to
this possible, very inherently different and philosophical appreach
to government the two of us have. But I do recognize the difficult
job that he has.

I noticed an article in a magazine where he said he did not think
that there was much cheating going on in the income tax of our
citizenry. I hope he is correct, but I suspect, just in the last 10
years, a tremendous burden that has been placed on American life,
from corporate life down to the individual, lower middle class
American, with a tax burden, I think, that we are eroding this
wonderful, voluntary approach that Americans had in paying their
taxes, and God forbid that we ever get to the French system of
cheating where the game is it is us against them and the “them” is
the U.S. Government.

In this country, I always thought that we are the Government
and that we took great pride in our voluntary approach to support-
ing our wonderful Government.

enator PAckwoob. The frustration in attempting to protect the
views that you and I share is the other side of it, the zealousness of
some private groups in trying to impose their views on the rest of
us. They have the right, within the limits of the Constitution to do
so, but that can come back to haunt them 25 years hence when
some other group manages to impose their views.

I remember speaking to the Women’s Political Caucus at an
abortion rally; I support public funding of abortion. One of the
women rose and asked the question, why do you pursue the issue of
tuition tax credits so vehemently when all this is going to do is
encourage Catholic schools, which turn around and oppose abortion
and attempt to defeat you and attempt to impose upon this country
a view that those of us who support abortion do not share?

I responded, if you do not understand why it is important that
those schools exist and have that right, then you do not understand
the history of civil liberties in this country.

Representative DORNAN. Voltaire did not say it any better than
you just did, Senator. I might say, also, since the ugly specter of
racism is one of the things that I think has misdirected some of our
distinguished public servants in this area of using tax credits as
the tool of social policy, racism is so ugly that any school that is
founded in the name of Jesus Christ that practices this ugly proc-
ess or uses Christ’s teaching as some sort of a smokescreen to
establish a racist system of education, they kill themselves from
the very genesis of their organization by twisting the teachings of
the Prince of Peace. And their own punishment is their own hypoc-
risy and they fall heavily of their own weight as any crusade in all
of history that has killed or turned brother against brother in the
name of Christ, or any great leader.

I hope we do not see that happening with the renewal of Islamic
holy wars, because those have always turned out to undo them-
selves, too.

[ share everyone’s anger in this room at racism as it still persists
in this country, but we cannot destroy a constitutional approach to
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how our Government should influence our lives, no matter what
the motivating evil is, that it tempts us to use every tool in the
flf‘ede;(a;é Government to influence positive social policy as a force
or good.
S?enator Packwoob. Thank you, Mr. Chairman. If you will excuse
me? -

Senator ByRp. Senator Packwood, before you leave, may I say [
think your statement a few minutes ago is one of the finest that I
have ever heard since I have been in the Senate regarding the need
to protect the public from the excesses of government. This is the
real basis of our Constitution which was written in great part by so
many citizens of the State that I represent.

I want to thank you for your statement and commend you for it.

Senator PAckwoob. Thank you.

Senator Byrp. Senator Talmadge?

Senator TALMADGE. I have no statements, Mr. Chairman. [ do
want to compliment the witness on his excellent statement.

Senator BYRD. Senator Helms, we are glad to have you here

today.

STATEMENT OF HON. JESSE HELMS, A U.S. SENATOR FROM
THE STATE OF NORTH CAROLINA

Senator HELMs. Thank you for your characteristic courtesy in
inviting me to sit with your distinguished subcommittee.

Senator Byrp. We are glad to have you.

Senator HeLms. I, too, was impressed with Senator Packwood’s
statement. Senator Packwood and I happen to differ very strongly
on the abortion question, as he indicated. :

Senator Byrp. You are the leader of one side and he is the leader
of the other side.

Senator HELMms. That is putting it a bit generously as to my role.
Nonetheless, we must always keep our options open in this country
for exlgression of divergent opinions, and as the distinguished chair-
man has so often stated, and fought for, the principle of limited
government.

The distinguished chairman hails from Virginia, as did another
great Virginian, Thomas Jefferson, who counseled us that the least
government is the best government. That is what we are talking
about today.

Thank you very much, Mr. Chairman.

Senator Byrp. Thank you, Senator Helms.

Congressman, you gave the committee a great deal of helpful
information this morning and we are pleased to have your ideas.

Representative DorNAN. Mr. Chairman, may I point out one
final aside; I have filled out my own income tax forms, all my life,
since I filled out my 1040 at 14 years years of age, 32 years ago; I
have taken that burden each i‘}K'ear of my life. I have never had an
audit until this year. I am looking forward to it, and I am going to
have to go 31 years in view of the fact I never had any outside help
doing the forms. They have gotten complex because of this filling
out the 1040, which Thomas Jefferson has appreciated. It kept me
close to the increase of my own tax level.

I did notice that our Federal Government recognizes, on our tax
deduction, an area, the removal of any State taxes from our overall
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burden of taxation. In that State taxation is a large segment or
percentage of money that is granted to public schools; therefore,
am I to assume if I did not like something about the public school
system as Jane Fonda during the Vietnam war, I can start to say I
do not want this segment or that segment of taxation going to some
or other part of schools. I willingly pay the State taxes. I enjoy
taking it out of my Federal level of taxation as a deduction and I
believe we should all consider, given this witchcraft area that we
discussed, the broad range of areas that the Federal Government
can be considered to be approving, or to be ‘“subsidizing” if we
considered every single tax credit. Somehow or other, approval by
all the American citizens in aggregate by this or that specific field
of endeavor, charity or Federal exercise, like monetary expense.

Senator Byrp. Congressman, I congratulate you on being able to
fill out your own income tax return. I am glad that that is not a
requirement for election to the U.S. Senate, or some of us would
not be here.

Representative DoRNAN. Senator, I think this year is my last. It
took far too many days. I think, as a Congressman, there are other
ways that I can invest my time now. I honestly do think next year
will be the first time I will pay attention to the television commer-
cials of Mr. Block and other people in getting some assistance.

Senator Byrp. Thank you, Congressman.

{The prepared statement of Mr. Dornan follows:]

(From the Congressional Record, Feb. 28, 1979]

THE IRS AND THE TAX EXEMpr STATUS OF PRIVATE SCHOOLS AND OTHER
CHARITABLE INSTITUTIONS

(By Hon. Robert K. Dornan of California)

Mr. DoaNaN. Mr. Speaker, the opportunity, indced, the privilege, to express one’s
views freely and openly goes to the heart of our political tradition, a tradition
characterized by deliberation and that exercise of reason which is the bond of civil
society. As the philosopher has said: “Civilization is formed by citizens locked
together in argument. From this dialogue the community become a political cor.mw

nity.’

’l¥oday, Mr. Speaker, Members of Congress are engaged in a dialog, if not indeed,
locked in argument, with the Internal Revenue Service over certain fundamental
propositions regarding the very nature and function of private, voluntary .nstitu-
tions and associations and their role in a democratic society. Because of the breadth
and the complexity of the issues involved as well as the constraints of time for
testimony, the focus of my testimony will be on the nature and purpose of tax
exemptions and charitable deductions with particular attention to the distinction
pet»yeen Federal assistance, that is, subsidies, and tax exemption. My testimony is
in light of the bill that I have introduced, H.R. 1002, which amends the Internal
Revenue Code of 1954 to provide that the tax exemption of certain charitable
organizations under 501(cX3) and the allowance of a deduction for contributions to
such or%z‘amzatlons shall not be construed as the provision of Federal assistance,
that is, Federal subsidies. This is to make original legislative intent in this matter
unequivocally clear.

Mr. Speaker, one of the governing assumptions of the proposed IRS rulings, and
central to this entire controversy (based primarily on the Federal court case of
Green vs. Connally, 330 F. Supp. 1150 (1970) is that tax exemption, Federal assist-
ance, and Federal subsidies are one and the same thing. Since the IRS equates tax
exemption with Federal subsidies, it argues that tax exemption may be denied to
private schools and, by logical extension, to other private organizations, if such
organizations do not conform to “public policy” (as interpreted, of course, by an
unelected IRS official). Implicit in such an assumption, of course, is that nontaxa-
tion of certain organizations is somehow an abnormal condition, that the Govern-
ment has the right and the duty to tax everything that lives and moves and has
being. Anything that escapes taxation, according to this logic, is therefore conceived



36

to be enjoying some kind of special privilege or immunity at the expense of the rest
of society. I submit, Mr. Speaker, that such an assumption is thoroughly totalitarian
in nature and at variance with our entire Anglo-Saxon legal tradition which holds
to the proposition that the State is made for man, not man for the State. Let us, for
a moment, examine that legal tradition as it relates to the nature and purpose of
tax exempt institutions.

While the history of Federal tax exemption for charitable organizations dates
back to 1894, the practice of exempting schools and religious organizations can be
traced back to the British Statute of Charitable Uses of 1601 and to early state
constitutional provisions (see Congressional Research Service—November 7, 1978).
In the celebrated Supreme Court case of Walz vs. Tax Commission of the city of New
York, 397 U.S. 664 (1970), Chief Justice Burger in his majority opinion, referring to
tax exemption of religious bodies, wrote: “All of the 50 States provide for tax
exemption of places of worship, most of them doing so by constitutional guarantees.

“For so long as Federal income taxes have had any potential impact on
churches—over 75 years—religious organizations have been expressly exempt from
the tax. Few concepts are more deeply embedded in the fabric of our national life,
beginning with pre-Revolutionary colonial times, than for the Government to exer-
cise at the very least this kind of benevolent neutrality toward churches and
religious exercise generally, so long as none was favored over others and none
suffered interference. It is significant that Congress, from its earliest days, has
viewed the Religion Clauses of the Constitution as authorizing statutory real estate
tax exemption to religious bodies,” (pp. 676-77). If it be objected that the Walz case
applies only to churches and not to schools, it is important to note that, in his
opinion, the Chief Justice employs the phrase ‘toward churches and religious exer-
cise generally * * * .” The Supreme Court case of Lemon vs. Kurtzman, 403 U.S.
602, 609 (1970) found that Christian education is a religious activity protected by the
first amendment. As Justice Douglas noted: “The raison d’etre of parochial schools
is the propagation of a religious faith,” (p. 628).

Why, one wonders, should there be such an overwhelming consensus about the
desirability of exempting charitable organizations (as defined under 501(cX3) of the
IRS Code), particularly religious organizations and schools? Two reasons, I would
argue, may be cited: First, a practical consideration, taking into account the nature
and purpose of tax exemption; second, a philosophical consideration which recog-
nizes the vital and dynamic role of voluntary organizations in a democratic society.

The practical justification for exempting charitable organizations from Federal
taxation is a recognition of the fact that they are nonprofit, nonwealth producing
entities. As Professors Bittker and Rahdert of Yale University point out:

“The exemption of nonfroﬁt organizations from federal income taxation is neither
a Tecial privilege nor a hidden subsidy. Rather, it reflects the application of estab-
lished principles of income taxation to organizations which, unlike the typical busi-
ness corporation, do not seek profit,” (Boris 1. Bittker and George K. Rahdert, “The
Exemption of Non-profit Organizations from Federal Income Taxation,” 85 Yale
Law Journal, at 299, (1976), emphasis added).

To put the matter somewhat differently, the purpose of charitable organizations is
not to generate wealth; it is, rather, to pursue common needs and shared interests
which more often than not redound to the benefit of the community. To tax
nonprofit organizations would be pointless since they are not in any meaningful
sense producers of monetary wealth. Moreover, and most importantly, the tax
exempt status of nonprofit organizations is not an act of injustice toward the rest of
society, requiring it to pick up the added burden. One t#\e contrary, each of the
members of such entities already pays his or her share of taxes.

It would, in fact, be “double taxation” if members of nonprofit organizations were
to be taxed again for the time, effort, and money contributed to activities from
which they derive no monetary gain. Such “double taxation”” would, indeed, work to
discourage the founding of nonprofit organizations. As the Supreme Court has noted
in the Walz case (as cited previously):

“Governments have not always been tolerant of religious activity, and hostility
toward religion has taken many shapes and forms—economic, political, and some-
times harshly oppressive. Grants of exemption historically reflect the concern of
authors of constitutions and statutes as to latent dangers inherent in the imposition
of property taxes; exemption constitutes a reasonable and balanced attempt to
guard against those dangers . . .Elimination of exemption would tend to expand the
involvement of government by giving rise to tax evaluation of church property, tax
liens, tax foreclosures, and the direct confrontations and conflicts that follow in the
train of those legal processes, (pp. 673-4, emphasis added).
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We come now to the philosophical and, ultimately, more fundamental, justifica-
tion for the tax exemption of charitable institutions: The role of voluntary associ-
ations in a democratic society. . .

Mr. Speaker, the prominent role that voluntary associations play in the United
States has been commented upon by that keen observer of the American way of life,
Alexis I?e Tocqueville. In his classic work, “Democracy in America,” de Tocqueville
notes that:

“Americans of all ages, all conditions, and all dispositions constantly from associ-
ations. . . . The Americans make associations to give entertainments, to found
seminaries, to build inns, to construct churches, to diffuse books, to send missionar-
ies to the antipodes; in this manner they found hospitals, prisons and schools. . . .
Nothing, in my opinion, is more deserving of our attention than the intellectual and
moral associations of America.” (Democracy in America, New York: Alfred Knopf,
1966, pp. 106 and 110). . .

The rich associational life of the United States, Mr. Speaker, provides a vehicle
through which individuals may voluntarily participate to attain objectives which
neither Government nor business is attaining or perhaps can attain. “Whenever a
need is felt, a wrong is seen, a hope is envisioned, citizens can mobilize around it
and bring their shared objectives to fulfillment. Without such vigorous volunta:
organizations, society would be an amorphous mass of isolated, and therefore w
individuals—which apparently some people would like, for such a society would be
much easier to manipulate and control * * * (voluntary organizations) give to
democracy its vigor and reverberance. They provide the basis for resisting an
oppressive Government and correcting its excesses * * * it is the prerogative of the
people, through their voluntary organizations, to scrutinize and stimulate, correct
and countervail their Government (Dean Kelley, “Why Churches Should Not Pay
Taxes,” New York: Harper & Row, 1977, pp. 28-29). Justice Brennan in his concur-
ring opinion in Walz (as cited previously) observed:

“Government has two basic secular purposes for granting real property tax ex-
emptions to religious organizations. First, these organizations are exempted use
they, among a range of other private, non-profit organizations, contribute to the well-
being of the community in a variety o{:on-religious ways, and thereby bear burdens
that would otherwise either have to be met by general taxation, or left undone, to
the detriment of the community . . . Secondly, government grants exemptions to
religious organizations because they uniquely contribute to the pluralism of Ameri-
can society by their religious activities. Government may properly include religious
institutions among the variety of private, non-profit groups that receive tax exemp-
tions, for each group contributes to the diversily of association, viewpoint, and
enterprise essential to a vigorous, pluralistic society,” (pp. 687-89, emphasis added).

We come now, Mr. Speaker, to the heart of the problem, the core of the controver-
si between the IRS and Members of Congress opposed to the proposed ruling. We
challenge the assumption on the part of the IRS that tax exemption of organizations
under 501(cX3) of the Internal Revenue Code and the allowance of a deduction for
contributions to such organizations, is a form of Federa) assistance, that is, Federal
subsidies, subject to revocation if not in accord with socalled “public policy.” Once
again, this is a purely totalitarian assumption which holds that the State or govern-
ment owns all wealth. As Boris Bittker, Sterling Professor of Law at the Yale Law
School points out, when Congress wrote the first modern income tax statutes, the
Revenue Act of 1894 and the Revenue Act of 1913, only “net income” was to be
taxed, thus excluding all nonprofit organizations, which have no net income. Profes-
sor Bittker goes on tu explain:

“Neither the ‘net income’ concept nor the ‘ability to pay’ rationale for income
taxation can be satisfactorily applied to charitable organizations. If our analysis and
conclusions are well founded, the exemption of these organizations from income tax
is not a preference or a special favor, requiring affirmative justification, but an
organic acknowledgement of the appropriate boundaries of the income tax itself . . .
If non-profit organizations do not have ‘income’ in the ordinary sense, as we have
argued, their exemption from income taxation is not properly classified as ‘govern-
ment aid’ raising an establishment clause problem; it is, rather, a normal or even
inevitable corollary of the economic and philosophical foundution on which the
u_zcor:itg eﬁzx itself rests,” (Yale Law Journal, as cited previously, pp. 333, 345, empha-
sis al ).

. Justice Brennan in his concurring opinion in the Walz case makes a vitally
important distinction between tax exemptions and subsidies. Tax exemptions and
general subsidies, however, are qualitatively different. Though both provide econom-
ic assistance, they do so in fundamentally different ways. A subsidy involves the
direct transfer of public moneys to the subsidized enterprise and uses resources
exacted from taxpayers as a whole. An exemption, on the other hand, involves no
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such transfer. It assists the exemgted enterprise only passively, by relieving a
privately funded venture of the burden of paying taxes. In other words, in the case
of direct subsidy, the State forcibly diverts the income of both believers and non-
believers to churches, while in the case of an exemption, the State merely refrains
from diverting to its own uses income independently fenerated by the churches
through voluntary contributions. Tax exemptions, accordingly, constitute mere pas-
sive State involvement with religion and not the affirmative involvement character-
istic of outright governmental subsidy,” (p. 691).

Mr. Speaker, it is of utmost importance to stress the operational distinctions
between a tax exemption and a subsidy: First, in a tax exemption, no money
changes hands between Government and the organization; second, a tax exemption,
in and of itself, does not provide one cent to an organization; without contributions
from its supporters, it has nothing to spend. Government cannot create or sustain—
by tax exemptions—any organization which does not attract contributions on its
own merits; third, the amount of a subsidy is determined by a legislature or an
administrator; there is no amount involved in a tax exemption because it is open-
ended; the organization's income is dependent solely on the generosity of its several
contributors, each of whom freely and individually determine how much she or he
will give; fourth, consequently, there is no periodic legislative or.administrative
struggle to obtain, renew, maintain, or increase the amount, as would be the case
with a subsidy; the energies of the organization are not expended in applying for,
defending, reporting, qualifying, undergoing audits and evaluations, et cetera, and
the resources of Government are not expended in administering them; fifth, a
subsidy is not voluntary in the same sense that tax exempt contributions are. When
the legislature taxes the citizenry and appropriates a portion of the revenues as a
subsidy to an organization, the individual citizen has nothing determinative to say
as to the amount of the subsidy or the selection of the recipient; sixth, a tax
exemption does not convert the organization into an agency of State action, whereas
a subsidy—in certain circumstances—may (for the preceding enumerations, see
Dean M. Kelley, as cited greviously, pp. 33-4).

Parenthetically, I might add that the assumption that tax exemption, Federal
assistance, and Pyederal subsidies are synonymous is troublesome for another reason.
Recently, tax exempt status has been granted for organizations sympathetic toward
such practices as witchcraft, homosexuality, and ubortion (see Revenue Rulings 78-
305 and 73-569). Are we, in effect, subsidizing such groups while questioning the
legitimate and integral function of church related schools (see Supreme Court ruling
of Lemon against Kurtzman cited earlier)? And will there truly be minority require-
ments based on race for organizations oriented toward gay rights, witchcraft, and
abortion?

In addition to tax exemption, Mr. Speaker, some organizations benefit from con-
tributions which donors cen deduct from their taxable income before paying income
tax. Among them are the organizations that are exempt from income tax under
section 501(cX3) of the Internal Revenue Code. When an organization loses its tax
exemftion, what is usually meant is not that it loses its tax exemption, since it
usually qualifies for continued exemption under section 501(cX4) or one of the other
categories of section 501(c), but that its contributors are no longer able to deduct
contributions to it from their taxable income.

Deductibility of contributions is a significant incentive to contributors, particular-
‘l{y those in higher income brackets, and it is justified by the consideration that they

o not benefit personally from the contribution in the way that they would from
dues paid to a labor union or shares in a credit union. Deductibility means that not
only does the Government not claim a share of the contributions made to an
organization after they reach tlie organization, but it abstains from taxing the donor
on them before they reach thz organization. The Commission on Private Philanthro-
py and Public Needs, known also as the Filer Commission, a prestigious private
group, provides the following justification for the charitable deduction:

“The charitable deduction is a philosophically sound recognition that what a
person gives away simpI}I'\ ought not to be considered as income for purposes of
imposing an income tax. There is no fixed definition of income; it is a concept that
acquires meaning by the context in which the term is used. In the context of
personal income taxation, the commission believes it is appropriate to define income
as revenue used for personal consumption or increasing personal wealth and to
therefore exclude charitable giving because it is neither. . . . We think it entirely
agpr_oprlate. in other words, for the person who earns $55,000 and gives $5,000 to
charitable organizations to be taxed in exactly the same way as the person who
earns $50,000 and gives away nothing,” (Giving in America: Toward a Stronger
Voluntary Sector, 1975, IVF 128; for above discussion of deductions to charitable
organizations, see Dean M. Kelley, as cited previously, pp. 34-35).
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Finally, Mr. Speaker, I indicated earlier that the core of the controversy between
the IRS and N&embers of Congress involves not only the assumption that tax
exemption, Federal assistance, and Federal subsidies are one and the same thing,
but that tax exemption would be subject to revocation by the IRS if the practices of
organizations fallinﬁsunder 501(cX3) were not in accord with “public policy” as
interpreted by the IRS. The most devastating critique of such an untenable assump-
tion is to be found in the recent Federal district court case (December 26, 1978) of
Bob Jones University against United States of Awerica (Federal district court of
South Carolina, Greenville division). 1 respectfully urge all members of this subcom-
mittee to carefully read and reflect upon the singular opinion issued by Judge
Robert F. Chapman. I would like, at this time, to cite some highly pertinent
passages from the decision.

Judge Chapman pointed out that:

“Although the purpose of the government’s construction of 501(cX3) may be con-
sidered secular in nature in that it promotes federal public policy, a primary effect
is the inhibition of those religious organizations whose policies are not coordinated
with declared national policy and the advancement of those religious groups that
are in tune with Federal public policy. Instead of all religious organizations being
on the same footing as was the case in Walz, the Government’s construction of the
section would sadd%e the burden of taxation only on those religious organizations
whose procedures conflict with Federal public policy. One form of the oppression of
religion by government is the taxation of it (Committee for Public Education vs.
Nyquist, 413 U.S. 756.793, 37 L.Ed. 2d 948, 93 S.Ct. 2955 (1973)) . . . The construction
of 501(cX3) argued by the government would do away with the general grant of tax
exemFtions to all religious organizations, which was found in Walz to constitute an
act of benevolent neutrality, and, in effect, transforms the statute into a law that
provides a special tax benefit, because favorable tax status will be accorded only to
somne, not all, religious organization. . . . The effect is to strengthen those religious
organizations whose religious practices do not conflict with Federal public policy
and to discriminate against those reﬁ';lg'ous grouf)s whose convictions violate these
secular principles. The unavoidable effect is the law’s tenaing toward the establish-
ment of the approved religions,” (p. 16, emphasis added).

The intent of congressional legislation regarding section 501(cX3) is of central
imPortance in this case. Judge Chapman goes on to note:

‘"Defendant (in this case the U.S. Government) acknowledges that the limitation
which it has attached to 50/(cX3), that an organization qualifying under one or more
of the listed exempt purposes may be denied exemption if its practices violate public

licy, has no support in the language of the section. The construction which the IRS

as placed on 501(cX3) troubles this Court. * * * This court concludes that defend-
ant’s interpretation cannot be sustained,” (p. 18, emphasis added).

With regard to the notion of public policy, as being an overriding consideration,
Judge Chapman continues:

“This Court disagrees with defendant and detects that there does exist a compet-
ing consideration underlying 501(cX3) that must be weighed against public policy
limitations. Defendant recognizes in its argument that the legislative intent behind
this section was that exemptions should be granted to those organizations formed
for the listed purposes, because they provide a reciprocal benefit to the public. The
desire of Congress not to tax religious and educational organizations that, presump-
tively, benefit sociely, does represent a competing consideration in this case to coun-
terbalance the presumption against congressional intent to encou violation of
declared public policy. * * * In the course of defendant’s argument that there is no
competing consideration to offset the public policy exception, defendant suggests
that, because it has determined plaintiff racially discriminates, plaintiff does not
benefit the public and, thus, does not merit exemption. The Court considers defend-
ant's logic on this point as somewhat of a non sequitur. * * * Public policy is many
faceted, one facet of which is that society may provide relief from taxation to those
organizations, such as plaintiff religious organization, that are of benefit to the
public. The good resulting to the public from these groups depends upon the fulfill-
ment of their purposes. Because one of these organizations may have, in an area of
its operations, engaged in conduct, that might not have been completely in line with
some other aspect of public policy does not automatically mean that the public no
longer benefits from the organization” (p. 23, emphasis ad{led).

ow for the most devastating part of Judge Chapman’s critique. He cites the
Supreme Court case Commissioner vs. Tellier, 383 U.S. (1966):

“We start with the proposition that the federal income tax is a tax on net income,
not a sanction against wrongdoing. That principle has been firmly imbedded in the
tax statute from the beginning.”

He goes on to point out:

"
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“The deduction and exemption provisions of the Code, where Congress has been
wholly silent, are to be applied equally without regard to whether the taxpayer has
committed an illegal act or violated public policy. . . . In these administrative

ronouncements the IRS, in effect, announced that it will implement 501(cX3) on the
gasis of whether the taxpayer has abided by federal law or public policy. The section
is to become the IRS’s mechanism for disciplining wrongdoers or promoting social
change. The Supreme Court ruled in Tellier that use of the tax law for the former
purpose is improper and it follows that the same rule would apply to the latter. In
addition, the Court is concerned by the many dangers inherent in defendant’s inter-
pretation that exemptions may be revoked for violations of federal public éolicy.
Federal public policy is constanllg changing. When can somethinf be said to become
federal policy? Who decides? With a change of federal public policy, the law would
change without congressional action—a dilemma of constitutional proportions. Citi-
zens could no longer rely on the law of 501(cX3) as it is written, but would then rely
on the IRS to tell them what it has decided it to be for that particular day. Our laws
would change at the whim of some nonelected IRS personnel producing bureaucratic
tyranny, "(ﬁ' 25, emphasis added).

Judge Chapman argues to the point, and conclusively, when he notes that—

“It is not permissitle to construe a statute on the basis of a mere surmise as to
what the Legislature intended and to assume that it was only by inadvertance that it
failed to state something other than what it glainly stated, (United States vs. Deluxe
Cleaners and Laundry, Inc., 511 F.2d 926, 929 (4th Cir. 1975). In enforcing a construc-
tion of the statute which is unwarranted by its legislative history or express terms,
the IRS has overstepped its authority and usurped that of Congress. . . . It is the
province of Congress, not the IRS, to make the federal tax laws. . . . Should Congress
desire to change the law, it may do so in keeping with the Constitution. This Court
cannot, and will not, approve changes in the faw by an administrative agency that
completely bypasses the legislative process,” (p. 28, emphasis added).

r. Speaker, the no English author, Lewis Carroll, in his immortal classic,
“Through the Looking-Glass,” conveys a profound understanding of human nature
which is highly pertinent to our own discussion. I would like to quote the following
between Alice and Humpty Dumpty:

“When I use a word, Humpty Dumpty said, in rather a scornful tone, ‘it means
just what I choose it to mean-—neither more nor less.’ ‘The guestion is,’ said Alice,
‘whether you can make words mean so many different things." ‘The question is,’ said
Humpty Dumpty, ‘which is to be master—that'’s all.’ "’

The issue at hand is clear, Mr. Speaker. Is Congress or the unelected IRS going to
make the Federal tax laws in a republican form of Government? I hope my testimo-
ny has been helpful in answering that question unequivocally.

Senator Byrp. The next witness will be the Honorable Jerome
Kurtz, Commissioner of the Internal Revenue Service.

Commissioner Kurtz, the committee is glad to have you this
morning. Many of your writings already have been quoted, so we
are glad to have the author with us.

You may proceed as you wish.

STATEMENT OF JEROME KURTZ, COMMISSIONER OF INTERNAL
REVENUE

Mr. Kurtz. Chairman and members of the subcommittee, I ap-
preciate the opportunity to appear here today to discuss the revised
revenue procedure proposing guidelines to impelemnt the Service's
obligation to limit tax exemption to private schools that operate on
a racially nondiscriminatory basis.

I am accompanied this morning by Stuart Seigel, Chief Counsel.

The tax issue is a private school's entitlement to Federal tax
exemption under section 501(cX3) of the Internal Revenue Code. In
addition to exemption from Federal income tax, qualification under
this section allows contributions made to the organization to be tax
deductible by the donors as charitable contributions under section
170(cX2XB) of the code.

Section 501(cX3) exempts organizations organized and operated
exclusively for religious, charitable, or educational purposes. An
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educational organization is not exempt under this section if it
operates illegally or contrary to public policy. Racial discrimination
in education is contrary to well established public policy. Under
the law, the Service has an obligation to deny tax exemption to
private schools that are racially discriminatory.

Under the code, a school is entitled to judicial review of any
adverse IRS determination on exempt status. In the case of a court
proceeding on a revocation, even if the revocation is judicially
upheld, individual contributors may deduct contributions up to
$1,000 until the date of the court’s decision. It may be useful to
describe the history of the Service’s involvement with racial dis-
crimination by private schools claiming tax exemption.

Racial discrimination in public education was ruled illegal and
contrary to public policy in the 1954 Supreme Court decision of
Brown v. Board of Education. In 1967, the Service announced the
position that racially discriminatory private schools receiving State
aid were not entitled to tax exempt status.

Prior to 1970, however, the Service recognized as tax exempt
racially discriminatory private schools that were not receiving
State aid. That policy was challenged when the Service was sued
by a number of black parents in Mississippi who asserted that no
private school discriminating on racial grounds should be entitled
to tax exempt status.

In 1971, a three-judge Federal court in the case of Green v.
Connally held that racially discriminatory private schools are not
entitled to tax exemption under section 501(cX3). The decision
would apply to a school without regard to whether it was receiving
State aid. The Supreme Court affirmed that decision.

During the Green v. Connally litigation, the Service announced
its position that racially discriminatory private schools are not
entitled to tax exemption. The Green decision took note of that
position and went on to conclude that it was not appropriate, but
legally required. The Green court placed the IRS under a perma-
nent injunction to deny tax exemption to schools in Mississippi
that racially discriminate. The court also ordered the IRS to imple-
ment this order with regard to private schools located in Mississip-
pi, the particular schools subject to the action, by requiring these
schools to adopt and publish a nondiscriminatory policy, and to
provide certain statistical and other information to enable the
Service to determine if the schools are racially discriminatory. The
Service examined private schools in Mississippi and applying simi-
lar procedures nationwide, revoked the exemption of a number of
sc}lx_ools that would not state that they had a nondiscriminatory
policy.

Since 1970 and the Green decision and injunction, the Service has
taken a number of steps to implement the nondiscrimination re-
quirement. In 1971, the Service published and explained generally
the nondiscrimination requirement. In 1972, the Service published
a revenue procedure setting forth guidelines for certain private
schools claiming tax exemption to publicize a racially nondiscri-
minatory policy. That procedure provided several examples of
methods by which publication could be made, but did not require
the use of any particular method.
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In 1975, the U.S. Commission on Civil Rights criticized the ab-
sence of specific guidelines to identify schools which should be
examined and to determine whether schools are discriminatory.

The Service then published Revenue Procedure 75-50, which re-
quired all tax exempt private schools to adopt formally a nondiscri-
minatory policy, to refer to this policy in all borchures and catalogs
and generally, to publish notice of this nondiscriminatory policy
annually in a newspaper or by use of the broadcast media. In
comments submitted on that procedure, the Civil Rights Division of
the Department of Justice recommended that the Service adopt
stronger guidelines focusing on a private school’s history with re-
spect to public school desegregation as well as its asserted policies.

The Service also published a revenue ruling in 1975 clarifying its
position that private schools operated by churches, like other pri-
vate schools, may not retain tax exemption if they are racially
discriminatory. A 1977 district court decision is in accord with this
position. Another district court in the same circuit recently held
that a particular private school, Bob Jones University, was a reli-
gious organization not subject to the nondiscrimination require-
ments applicable to educational institutions. The Government con-
siders this decision to be wrong, and is appealing it.

In 1976, the Supreme Court decided the case of Runyon v.
McCrary which involved a proprietary, nonsectarian school that
denied admission to blacks. The Supreme Court held that the 1866
Civil Rights Act made it illegal for the school to deny admission to
blacks. This decision would apply to a school without regard to
whether it receives any Federal or State aid. The Runyon decision
amplified the strong public policy against racial discrimination in
private schools and thus further supports the Service position that
private schools that discriminate on racial grounds are not entitled
to tax exemption under section 501(c)(3).

In 1976, the plaintiffs in the Green case reopened that suit,
asserting that the Service was not complying with the court’s con-
tinuing injunction that Mississippi private schools which are racial-
ly discriminatory be denied tax exemption.

In addition a companion suit was filed, Wright v. Blumenthal,
asserting that the service’s enforcement of the nondiscrimination
requirement on a nationwide basis was ineffective. These two cases
are now pending before the Court.

This litigation prompted the Service once again to review its
procedures in this area. It focuses our attention on the adequacy of
existing policies and procedures as we moved to formulate a litiga-
tion position. We concluded that the Service’s procedures were
ineffective in identifying certain schools which in actual operation
discriminate against minority students, even though the schools
may profess an open enrollment policy and comply with the yearly
publication requirement of Revenue Procedure 75-50.

A clear indication that our rules require strengthening is the
fact that a number of private schools continue to hold tax exemp-
tion even though they have been held by Federal courts to be
racially discriminatory. This position is indefensible. Just last year,
the U.S. Commission on Civil Rights criticized the Service’s en-
forcement in this area as inadequate, emphasizing the continuing
tax exemption of such adjudicated schools.
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The effect of current IRS procedures has been that the tax
exemption of a school which adopts a nondiscriminatory policy in
its governing instrument and publishes it annually will likely
remain undisturbed unless some overt act of discrimination comes
to the attention of the Service.

Racial discrimination takes many forms. In the clearest cases, a
school may have a stated policy of racial discrimination or may
have turned away minority student applicants on racial grounds.
The Service's existing guidelines would call for denial of exemption
in such cases.

However, Federal courts have also carefully scrutinized schools
which while having a stated policy of nondiscrimination, were
formed or substantially expanded at or about the time of public
school desegregation in the community served by the school. Courts
have held such schools discriminatory if the formation or expan-
sion of the school was related in fact to public school desegregation,
the school has an insignificant number of minority students, and
the school has not taken active steps sufficient to convey to the
minority community that minority students are welcome.

Of course, not all schools that discriminate racially have been
adjudicated discriminatory by a court or agency, and the Service
must conduct its own examinations in this area. In examining a
nonadjudicated school, the Service should apply standards consist-
ent with those used by courts in adjudicated racial discrimination
cases.

After reviewing the court decisions, the standards used in those
decisions, and our existing guidelines, we concluded last year that
more specific guidelines were needed to focus on certain schools’
actual operations to verify if their actual practices conformed to
their asserted policies.

Last August, the Service published in proposed form, a revenue
procedure providing guidelines to be used in reviewing a school’s
racial policy.

Many public comments were received and on December 5
through 8, we conducted a public hearing on the proposal. After
reviewing the written and oral comments, we made substantial
revisions in the proposal and issued it on February 9, again in
proposed form, inviting written public comment. The comment
per(iiod ended April 20 and we are now studying the suggestions
made.

The revised proposed procedure was designed to enable us to
identify those racially discriminatory schools that we have had
difficulty identifying under existing procedures. At the same time,
the revised procedure was designed to avoid problems presented by
the earlier proposal, which was not sufficiently flexible to take
account of all relevant factors. The revised proposal gives greater
wieght to each school’s particular circumstances, to avoid adminis-
trative denials of exemption to schools that are not in fact racially
discriminatory. Discretion to take account of all relevant circum-
stances is essential to making accurate determinations in this area.

The earlier proposal would generally have classified a school
formed or substantially expanded at the time of public school de-
segregation as reviewable if its percentage of minority enroliment
was less than 20 percent of the percent of school age minorities in
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the community. Such schools would have been required to show, by
the existence of at least four out of five specific factors, that the
relatively low level of minority enrollment was not due to racially
discriminatory policies. _

The new proposal would not classify a school as reviewable
unless the school meets three criteria. First, it must have been
formed or substantially expanded at the time of public school de-
segregation in the community served by the school. Second, it must
have insignificant minority student enrollment, and third, its cre-
ation or substantial expansion must be related in fact to public
school desegregation in the community.

Whether a school has significant minority student enrollment
depends on the school’s particular facts and circumstances. For
example, we modified the earlier proposal to provide that consider-
ation will be given to any special circumstances limiting the
school’s ability to attract minority students, such as an emphasis
on special programs or curricula which by their nature are of
interest only to identifiable groups that lack a significant number
of minority students, so long as such programs or curricula are not
offered for the purpose of excluding minorities.

In addition, we provide a safe harbor guideline. A school that
meets the 20 percent test is considered to have significant minority
enrollment and will thus not be reviewable. Whether a school’s
formation or expansion was related in fact to public school desegre-
gation also depends on all the circumstances. The proposal contains
illustrative factors to be considered in making this determination.

For example, whether or not the students enrolling in the pri-
vate school were drawn from the public schools undergoing deseg-
regation would be a relevant factor in making this determination.
A school classified as reviewable under the new procedure will be
considered racially discriminatory unless it has undertaken actions
and programs reasonably designed to attract minority students on
a continuing basis.

The new proposal does not require four out of five specific types
of actions to be taken in every case, but rather provides flexibility
for the particular school to take action appropriate in its circum-
stances. This proposal contains examples of actions that a school
might take. Some critics of the proposal have suggested that all
reviewable schools would be required to take all the steps listed in
the proposal in order to be tax exempt.

This is not what the proposal provides. Those actions and pro-
grams are simply examples of actions and programs that could be
{)ea§onably designed to attract minority students on a continuing

asis.

To help assure that the procedure is being correctly and consist-
entlfz applied, the new procedure provides for national office review
of all applications for exemption and of all examinations of private
elementary and secondary schools. All actions, favorable or unfa-
vorable, will be reviewed in the national office. A school is also
entitled to judicial review of any adverse Service action.

The Internal Revenue Service must make administrative deci-
sions one way or the other regarding the tax exempt status of
private schools. If we take no action in this area, that itself is a
decision. We proposed this revenue procedure as a reasoned re-
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sponse to the need for standards under which decisions can be
made which are correct and defensible in litigation. The Service
will administer the standards fairly and responsibly.

Senator Byrp. Thank you, Mr. Commissioner.

The committee permitted the witness to exceed the 10 minute
time limitation because the chair felt that his testimony was neces-
sary in the detail that it went into, so a full understanding of what
the Commissioner proposes could be had, and also because the
Congressman and the Senator, taking a different view, had exceed-
ed the limitation, but from here on out, the chair will have to
enforce the time limitation which varies from case to case.

Mr. Kurtz, is it not correct that the IRS today and the law today
requires, for the maintenance, of tax-exempt status that schools
include a statement of nondiscriminatory policy in its by laws, that
it mentions such a policy in publications and publicly announce a
nondiscriminatory policy once a year?

Mr. Kurtz. That is correct, Mr. Chairman.

Senator Byrp. That has to be done right now?

Mr. Kurrz. Yes, sir.

Senator Byrbp. Is it not correct that the IRS today, right now, has
the administrative authority to deal with schools which practice
discriminatory policies?

Mr. Kurrz. Yes.

The problem, if I may take a moment to elaborate on that, the
problem is that we do not believe that the revenue procedure, in
any way makes new law. It provides guidance for personnel and for
the Service in administering this set of rules and in examining
cases, and we believe it is based on existing case authority.

Today, a revenue agent examining a school on this issue, for
example, would be free to read the cases that have been decided in
the school discrimination area and to make decisions, but the guid-
ance that exists today is not sufficiently clear to assure uniformity
of administration. The original purpose of the revenue procedure
was to provide sufficiently clear guidelines so that our personnel
would be examining on a consistent basis and that all schools
would be reviewed on a consistent basis.

Senator Byrp. Some of my colleagues in the Congress take the
philosophical view that all income earned by an individual belongs
to the Government except that which the Government permits the
individual to retain. Is that your view?

Mr. Kurrz. No, it is not, Mr. Chairman. Let me say also that the
substantive question involved in this revenue procedure does not in
any way depend on whether one views tax exemption or deduction
as a Federal grant or not. The revenue procedure is attempting to
define the words in the Internal Revenue Code against the back-
ground of cases that have been decided.

The Internal Revenue Code, by its terms, grants an exemption to
certain classes or organizations—not to al% organizations, but to
certain types of organizations, and the Internal Revenue Service is
charged with the responsibility of administering that law. It has to
decide in questionable areas just what the code means.

Under section 501(cX3), which is the code section covering the
exempt status for charitable organizations, the question is whether
an educational organization which operates, let us say, in a com-
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pletely illegal way, is entitled to tax exemption. We believe it is
quite clear that section 501(cX3) requires not only that the organi-
zation provide some sort of education, but also in the overall broad
sense, that it be charitable, which means that it not operate
against well defined public policy.

Senator Byrp. If it is in operating in an illegal way, you have
recourse today. You do not need additional regulations to act.

Mr. Kurtz. We believe that this revenue procedure does not go
beyond that.

enator Byrp. Did I understand you correctly to say that you
planned to review every tax exempt organization in the country?

Mr. Kurrz. No, sir.

Senator Byrp. What did you say in your testimony?

Mr. KurTz. What I said in my testimony was that in cases where
the issue is whether or not a school is racially discriminatory the
final determination will be reviewed in the national office.

The purpose of that is to try to assure a high degree of uniform-
ity in administration. That is just on this issue.

Senator Byrp. I do not know of anyone in the Senate or the
Congress who is seeking to advocate, justify, to bring about, or to
maintain discriminatory practices in the schools. I do not know of
anyone who takes that position.

I think the fear on the part of many Members of the Congress is
that the Internal Revenue Service is taking the position that all
schools are discriminating unless they prove they are not discrimi-
nating. This is a philosophy upon which French law is grounded: a
person is guilty until he proves himself innocent. I have always
thought that the American system was that an individual was
innocent until the Government proved him to be guilty.

Mr. KurTz. I agree with that, certainly.

Senator Byrp. Your regulations appear to go in the opposite
direction.

Mr. Kurtz. No. I think there has been a considerable amount of
misunderstanding about that, if I may say so. When any organiza-
tion applies for a tax exemption as an initial proposition on the
grounds that it is an educational organization or a hospital or a
museum, or whatever, it must submit information which is ade-
quate for the Service to make the determination that the organiza-
tion does or does not fit within the statutory language.

Senator Byrp. This has all been done, has it not, by all of these
groups?

Mr. Kurtz. There are two questions—applications and examina-
tions. We have schools applying for tax exemption all the timc. It
is a continuing problem.

Senator Byrp. When they do, you examine them very carefully
and make a determination.

Mr. KurTtz. Yes; that is correct.

After an organization is granted an exemption, then we also
have a responsibility from time to time to examine that organiza-
tion to see if it is being operated in a way consistent with the
requirements of the law. In the course of that examination, we
have to call upon the organization to submit certain information.
They are the ones who possess the information and, in that sense,
they must come forward with the information.
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Yes; there is no presumption that they are qualified until the
prove that they are, just as in any examination of any individual’s
income tax return, that individual has to come forward and sub-
stantiate deductions. The individual is the one who has the records.

Senator Byrp. Senator Helms?

Senator HELMs. Thank you, Mr. Chairman. Let me reiterate my
appreciation to you, sir, for inviting me to be here today. Before 1
begin questioning, I have a prepared statement. In the interests of
time, I would like to ask that it be made a part of the record at the
appropriate place.

enator BYRD. Yes. It will be made part of the record.
[The prepared statement of Senator Helms follows:]

DuE PROCEsSs FOR PRIVATE ScHooLs
IRS ACTS WITHOUT SPECIFIC CONGRESSIONAL AUTHORITY

ZoBy i\‘ir. Helms (for himself, Mr. Ford, Mr. Schweiker, Mr. Stevens, and Mr.
rinsky):

S. 995y. A bill to amend the Internal Revenue Code of 1954 to require the Secre-
tary of the Treasury to obtain a judicial finding of racial discrimination before
terminating or denying tax-exempt status to a private school on the grounds of
racial discrimination; to the Committee on Finance.

Mr. HELMs. Mr. President, since the IRS announced its policy to deny tax-exempt
status to private schools which allegedly operate on the basis of a po icly of racial
discrimination, it has done so without the legal authority of specific legislation.

In a public statement made on January 9, 1978, IRS Commissioner Jerome Kurtz
discussed the proposed regulations and admitted that the IRS has ‘“almost no
specific statutory guidance” in moving into this area. Instead, the IRS has argued
that private schools must be treated as charitable organizations and has applied to
them the common law principle that a charity must not operate illegally or con-
trary to public policy. The IRS has then defined this broad }mblic policy mandate in
t%gzis of Brown against Board of Education and title VI of the Civil Rights Act of
1964.

In his testimony before the IRS public hearings on behalf of the National Commit-
tee for Amish Religious Freedom, the Association of Christian Schools International,
Or%anized Christian Schools of North Carolina, and the North Carolina Association
of Christian Schools. Mr. William B. Ball took issue with this theory by the IRS. Mr.
Ball observed:

“The guidance (the Commissioner) said, has been derived from Brown v. Board of
Education, and ‘the broad national policy announced in the Civil Rights Act of
1964’. The Proposed Revenue Procedure also cites Norwood v. Harrison and Green
v. Connally. I wonder why. These citations are simply not in point. What the IRS
administrators have done here is to convert a thimble-full of assumed, but not-
existent, statutory power into an ocean of regulation. The Proposed Revenue Proce-
dure can only be described as ‘home made’ law. If it is desired to impose such
restrictions on churches, then IRS must go to the lawmaker, the Congress, and
make candid and public plea there—be willing to face the arguments of the people
in that forum.”

Similarly, in his testimony before the House Ways and Means Oversight Subcom-
mittee, Dr. Robert Lamborn, executive director of the Council for American Private
Education, considered the IRS theory and stated:

‘“This view is not supported by the legislative history of the act and has been
soundly cntlcizedFlth commentators. CAPE would vigorously op; resting the
authority of the IRS for the revenue rulings fn-ohibitin racial discrimination in
private schools on Title VL. If accepted, it would follow that other federal statutes
which apply conditions to direct recipients of federal aid would also apply to private
schools, a position which CAPE believes is legally insupportable and indefensible as
a matter of education policy.”

Dr. Lamborn continued in his testimony to call upon Congress to take the lead in
setting fundamental policy in this important area and to provide explicit authority
for the IRS position while limiting the discretionary power of the IRS to change or
expand public policiea;pplicable to tax-exempt private schools.”

Another witness before the House Ways and Means Oversight Subcommittee, Dr.
Mbgk id Klein of the northern California district of the American Jewish Congress,
[} rvea:
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“There is no compromise possible witl the Internal Revenue Service on this issue
which does not place our community, and others like ours totally innocent of racial
discrimination, in grave danger in the future. We have no reason to question the
good faith and intent of the current government, but the painful lessons of history
teach that the future is always uncertain. These regulations probably exceed the
Constitutional limits of the government's administrative powers.”

The theory put forth by the IRS to defend its proposed procedures represents a
profound distortion of the administrative process. Administrative agencies, such as
the IRS, operate by means of delegated power from Congress. They are creatures of
Congress and receive their power to act only from specific statutes. It is fanciful to
suggest that in the absence of specific statutory authority the IRS is empowered to
act in tax matters on the basis of laws and court decisions dealing with public
education. This distortion is compounded when an administrative agency seeks to
regulate in an area affecting sensitive first amendment rights.

ndeed, Mr. President, it is more than curious that 2 years ago the IRS itself
argued in Federal court against many of the very same procedures it now proposes.
At that time, the IRS maintained that the legality of such procedures is highly
doubtful. The IRS admitted, for example, that a private school may have few
minority students because of many factors other than discrimination.

IRS ACTION DISTORTS INTERNAL REVENUE CODE

The IRS has responded to the absence of specific statutory authority from Con-
gress by constructing a theory which substantially distorts the lefislative intent and
clear meaning of section 501(cX3) of the Internal Revenue Code. IRS asserts that for
a private school to qualify for tax exempt status under section 501(cX3) it must be
both a charitable and an educational organization. However, section 501(cX3) lists
the exempt purposes as being independent and separate. Nowhere in the statute can
it be inferred that an organization seeking exemption must be both “charitable” as
well as meet the requirements of one of the other listed purposes.

The enumeration of exempt purposes in section 501(cX3) is plain and unambig-
uous. It states that organizations are exempt which are “organized exclusively for
religious, charitable, scientific, testing for public safety, literary, or educational
purposes.” By the rules of statutory construction, the word “or”” must be read after
each of the listed categories. This section is to be read to mean ‘religious OR
charitable OR scientific OR educational”.

Congress clearly did not intend that “religious” or “educational” purposes be
included under or in addition to a requirement of a ‘“charitable” purpose. If Con-
gress had wanted to provide for the double test of charitable and one other listed
purpose, it could have done so with language such as: “Organized and operated
exclusively for charitable (including, religious, scientific, testing for public safety,
literary, or educational) purposes.”

However, Congress did not use this statutory construction.

One important reason for rejecting such statutory language is the fact that it
misstates the purpose of a religious organization. A church or a church-related
school is not organized and operated exclusively or even substantially for charitable
purposes. Such an organization is organized in the exercise of constitutionally
protected rights of worship and religion which may or may not include works of
charity. As the Supreme Court recognized in Waltz v. Tax Commission, 337 U.S. 664
(1970), the tax exemption of religious organizations does not depend upon their
serving some pra%matic community purpose.

The general IRS regulations dealing with section 501(cX3) state with equal clarity:

(d) Exempt Purposes—(1) In general

(i) An organization may be exempt as an organization described in section 501(cX3)
if (it )L;{ olx'ga_anlzed and operated exclusively for one or more of the following purposes:

a) Religious,

(b) Charitable,

(c) Scientific,

(d) Testing for public safety,

(e) Literary,

(0 Educational, or

(g) Prevention of cruelty to children or animals.

. . . (iii) Since each of the purposes specified in subdivision (1) of this subpara-
gm‘fh is an exem{)l purpose in itself, an organization may be exempt if it organized
and operated exclusively for any one or more of such purposes. (empﬁasis supplied) 26
C.F.R. Sec. 1.501(cX3)-1(dX1), (2).

By basing its new revenue procedures on an interpretation of section 501(cX3)
which is unwarranted by its legislative history and its express terms, the IRS has
overstepped its authority and usurped the authority of Congress. In Manhattan
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General Equipment Co. v. Commissioner, 297 U.S. 129 (1935), the Supreme Court
clearly set the limits of an agency's power: .

“The power of an administrative officer or board to administer a federal statute
and to prescribe rules and regulations to that end is not the power to make law—for
no such power can be delegated by Congress—but the gower to adopt regulations to
carry into effect the will of Congress as expressed by the statute. A regulation
which does not do this, but operates to create a rule out of harmony with the
statute, is a mere nullity.”

As the Supreme Court later ruled, “this reasoning applies with even greater force
to the Commissioner’s rulings”. Dixon v. United States, 387 U.S. 68 (1965). By
seeking to alter the law in this proposed revenue procedure, the IRS has unconstitu-
tionally attempted to seize a power reserved solely to Congress.

IRS ACTION DISTORTS COURT DECISIONS

The IRS relies upon Norwood v. Harrison, 382 F. Squ. 921 (N.D. Miss. 1974) to
support its contention that a private school can legally be denied a tax exempt
status on the grounds of its racially discriminatory actions. However, the facts in
Norwood differ from those involving the proposed IRS procedures in two substantial
aspects.

irst, unlike under the IRS procedure, the schools in Norwood were found to be
operated in a racially discriminatory manner by a court. The court did not propose,
as the IRS has done, to look to a “‘safe harbor test” or revoke the presumption of
innocence on the basis of when the school was organized. It formulated a simple and
constitutional test. It stated:

“It is important to emphasize that the ultimate issue . . . is not whether black
students are actually enrolled at the school, but whether their absence is because
the school has restrictively denied their access; simply, does the school have a
racially discriminatory admissions policy?”

Second, the Government action involved in Norwood was not tax exemption, but a
State financed textbook program. This is a fundamental difference in the facts of
two situations. The Supreme Court has, for example, struck down State textbook
programs for church-related schools while upholding the constitutionality of tax
exemption of churches. In a constitutional sense, a tax exemption is not a subsidy.
The theory, now adopted by the IRS, that a tax exemption constitutes just such a
tax benefit was argued before the Supreme Court in Waltz v. Tax Commissioner, 397
U.Stéf{'}é (1970) and was rejected. In his concurring opinion, Mr. Justice Brennan
stated:

“Tax exemptions and general subsidies, . . . are qualitatively different. Though
both provide economic assistance, they do so in fundamentally different ways. A
subsidy involves the direct transfer of public monies to the subsidized enterprise and
uses resources exacted from taxpayers as a whole. An exemption, on the other hand,
involves no such transfer. It assists the exempted enterprise only passively, by
relieving a privately funded venture of the burden of paying taxes . . . Tax exemp-
tions, accordingly, constitute mere passive state involvement with religion and not
the affirmative involvement characteristic of outright governmental subsidy.”

It is interesting to note that in Norwood, the Court found two schools which had
no minority students, but which had a nondiscriminatory admissions policy could
not be forced to withdraw from the textbook program. This decision does not stand
for the principle, as the IRS asserts, that a private school must undertake an
affirmative action program to obtain minority students in order to convince govern-
ment officials that it does not have a racially discriminatory policy.

The IRS relies upon the decisions of two Federal courts which have denied tax
exempt status to organizations which maintain a policy of racial discrimination.
Green v. Connally, 330 F. Supp. 1150 (D.D.C. 1971), Goldsboro Christian Schools, Inc.
v. United States, 436 F. Supp. 1314 (E.D.N.C. 1977). While these courts refused to
accept the contention of the IRS that in enacting section 501(cX3), Congress intended
organizations to qualify under the common law of charitable trusts, they nonethe-
less terminated the schools’ tax exemption on the basis that their activities violated
Federal policy.

In coming to a decision in the Green and Goldsboro cases, the -ourts improperly
extended the decision of the Supreme Court in Tank Truck Rentals v. Commissioner,
356 U.S. 30 (1958). First, the decision in Tank Truck concerned the legality of a
taxpayer’s deductions, not the tax exempt status of a private organization. Second,
the taxpayer’s conduct in Tank Truck involved violations of State law, not an
ambiguous public policy as defined by the IRS.

The Tank Truck case involved a trucking company which encouraged its drivers
to exceed speed limits in order to provide customers with faster service. The compa-
ny would pay its employees’ speexring tickets and then deduct the amount from its
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corporate income tax. The Supreme Court found that allowing this deduction would
directly encourage violations of State law by lessening the penalty of the fine. In its
opinion the Court outlined the test to be applied in these situations:

“This is not to say that the rule as to frustration of sharply defined national or
state policies is to be viewed or applied in any absolute sense. “It has never been
thougﬁo. . . that the mere fact that an expenditure bears a remote relation to an
illegal act makes it nondeductible.” Although each case must turn on its own facts,
the test of nondeductibility always is the severity and immediacy of the frustration
resulting from allowance of the deduction.

The roposed procedure fails to meet the Court’s test of ‘‘immediacy”’ as
outlined in Tank Truck. The facts of that case revealed a direct cause and effect
relationship between the encouragement of illegal conduct by reducing the sting of
the penalty mandated by State law. However, in regard to private schools, the mere
fact of tax exemption does not encourage the school to adopt a policy of racial
discrimination. If the IRS can ignore the Supreme Court's rule that there is to be a
cause and effect relationship between the deduction or exemption, then why not
deny all such tax treatment to any taxpayer who violates any law?

IRS ACTION IGNORES RELIGIOUS NATURE OF SCHOOLS

The religious schools affected by the ‘proposed procedures select their teachers,
staff and students on the basis of their religious commitment. As the Supreme Court
held in Lemon these religious schools are “integial parts of the religious mission” of
the churches and religious organizations which operate them. Many parents sincere-
ly believe it is a religious necessity and a duty in conscience to have their children
enrolled in religious elementary and secondary schools, as found by the Supreme
Court in Yoder. These schools seek out teachers and staff who totally agree with the
moral and faith standards of the church or religious community appointing them.

Often these teachers in church-related schools are considered ministers or board
members of the affiliated churches. These strict standards are maintained because
the religious faith of these communities is encouraged among students not only by
instruction, but by the very presence of teachers who exhibit and display firm
religious beliefs and moral conduct. It makes a mockery of the constitutional doc-
trine prohibiting the entanglement of the Government in religious matters, for an
agency of the Federal Government to insist upon setting hiring and admission rules
which substantially affect the religious mission of these schools.

In its decisions affecting church-related schools, the Supreme Court has found
that the activity and purpose of these schools is essentially religious in nature. For
example, in Meek v. Pittinger, 421 U.S. 349 (1975) the Court stated:

“The very purpose of many of those schools is to provide an integrated secular
and religious education; the teaching process is, to a large extent, devoted to the
inculcation of religious values and belief.”

Mr. President, it strains the bounds of logic to assert that these schools change
from essentially religious to essentially secular depending upon the Government
interest to be served.

The misunderstanding by the IRS of the essential nature of religious and church-
related schools manifests itself throughout the proposed revenue procedures. For
example, the IRS proposal creates a new obligation on the part of these schools to
the community in which they reside. While this obligation may be consistent with
the IRS theory which regards such schools as charitable organizations, it is not
consistent with the religious purpose and operation of the schools themselves.

As William Ball pointed out, the term ‘‘community” as used in the proposed
revenue procedure “bears no rational relationship whatever to the religious necessi-
ties” of the religious schools_ affected by the proposal. The obligation of religious
schools is clearly to a geographical community.

But unlike public schools which serve a geographical region, church-related
schools serve their own faith communities. The error of the IRS proposal, Mr. Ball
continued, “is that it attempts to force the schools of the faith communities to be
related to population patterns of public school districts.” The affirmative action
quota burden imposed upon religious schools is determined by the racial make-up
and desegregation problems of the public schools in their area without reference to
the needs and resources of their own religious communities.

IRS ACTION VIOLATES ESTABLISHMENT CLAUSE OF FIRST AMENDMENT

Conflict with the Establishment Clause of the first amendment is the unavoidable
result of the IRS proposal. All religious organizations, under the IRS theory, could
be denied tax exemptions unless the IRS has judged the organization’s urposes and
practices to be in line with expressed Federal policy. According to Ilgs, only reli-
gious organizations, whose purposes and practices are in harmony with those of the
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Federal Government, will be granted an exemption. To preserve its tax exemption,
a church, or other religious organization such as a religious school, would have to
make sure it stayed in step with Federal public policy. .

In Tilton v. Richardson, 403 U.S. 672 (1971), the Supreme Court stated its well-
known test for determining if a statute contravenes the Establishment Clause:
“First, does the Act reflect a secular legislative purpose? Second, is the primary
effect of the Act to advance or inhibit religion? Third, does the administration of the
Act foster an excessive entanglement with religion?”’

Regardless of the stated purpose of the IRS procedures, a primary effect will be
the inhibition of those religious organizations whose policies are not consistent with
national policy as declared by the IRS and the advancement of those religious
groups that conform with Federal public policy.

The Supreme Court in Walz v. Tax Commission of the City of New York, 397 U.S.
664 (1970), determined that the granting of property tax exemptions equally to all
churches did not violate the Establishment Clause of the first amendment. But,
instead of all religious organizations being treated equally, as was the case in Walz,
the new IRS proposal places the burden of taxation only on those religious organiza-
tions whose procedures the IRS has determined conflict with Federal public policy.
As the Supreme Court observed in Committee for Public Education against Nyguist,
one form of the oppression of religion by government is taxation. In Nyguist, the
Court commented as follows: “Special tax benefits, however, cannot be squared with
t{x;_{ g)ri,nciple of neutrality established by the decisions of this Court. 413 U.S. 756
( .’
The construction of section 501(cX3) argued by the IRS would do away with the

eneral grant of tax exemptions to all religious organizations, which was found in

alz to g:s an act of benevolent neutrality. Instead, it would transform the statute
to provide a special tax benefit to some religious organizations. Since only selected
religious institutions would receive exemption under the IRS interpretation, tax
exemption provided by section 501(cX3) no longer manifests neutrality toward all
religions but favors some groups over others. The IRS procedures will strengthen
and promote religious organizations whose religious practices do not conflict with
Federal public policy and discriminate against religious groups whose convictions
may conflict with those principles. Thus it essentially runs afoul of the second test
articulated in Tilton, that is, a primary effect to advance or inhibit religion. Such a
result strikes at the heart of the establishment clause of the first amendment.

The IRS proposal would also violate the third test of Tilton in that its administra-
tion fosters an excessive entanglement with religion. The revised revenue proce-
dures maintain the presumption against private schools on the basis of when the
school was established, they retain the affirmative action quota system for student
admissions and the procedures limit the evidence which a school may use to over-
come the presumption of racial discrimination.

These procedures mandate extensive and unwarranted oversight by an agency of
the Federal Government concerning the day-to-day activities of hundreds, possibly
thousands, of religious schools and religious organizations. Under the IRS theory,
the Government would be required to monitor continually the practices of religious
organizations to determine their entitlement to exemption. The proposed IRS regu-
lations provide for a sustained and detailed administrative relationship between the
Federal Government and church-related schools.

Recently, the fifth circuit court of appeals outlined the strict standard by which
Government regulation of first amendment rights is to be measured:

“Only in rare instances where a compelling state interest in the regulation of a
subject within the State’s constitutional power to regulate is shown can a court
uphold state action which imposes even an incidental burden on the free exercise of
religion. In this highly sensitive constitutional area only the gravest abuses, endan-

ering paramount interests given occasion for permissible limitation.” Sherbert v.

erner, 374 U.S. 398 (1963). ‘‘Restrictions on the free exercise of religion are allowed
only when it is necessary to prevent grave and immediate danger to interests which
the state may lawfully protect.” West Virginia State Board of Education v. Barnette,
319 U.S. 624 (1943).

Mr. President, I believe it is clear that the IRS has failed to meet this standard
and others developed by the Supreme Court and the Constitution to protect the free
exercise of religion. The vast maf'orit of private schools “o be affected by the
proposed procedures are church related or religious schools. Many of these schools
are operated by religious minorities which have been subject to discrimination and
other sanctions in our society.

It is too easy to lose sight of the fact that this issue involves the rights of two
groups of minorities, one which is ethnic and the other religious in character. Both
groups have suffered unequal treatment during the course of American history.
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Both groups have important constitutional rights which must be respected. The
present ditficulties with the IRS procedures point to the problems which arise when
an administrative agency without authorization or guidance from Congress attempts
to take it upon itself to resolve such sensitive issues.

Mr. President, it is the responsibility of Congress to examine the issues presented
in this question. The legislative process is well suited to affording all interested
parties a fair and open hearing. If new national policy is to be set on this matter,
then it is the lawmaker, the Congress which should act.

THE PRIVATE SCHOOL NONDISCRIMINATION AND DUE PROCESS ACT OF 1979

The “Private School Non-Discrimination and Due Process Act of 1979” for the
first time authorizes the IRS to deny the tax-exempt status of, and the deductibilit
of contributions to, a private school which racially discriminates as to students. It
provides for the Secretary of the Treasury to bring declaratory action in the Federal
courts to determine whether a particular private school racially discriminates.

The Congress has not yet legislated in either respect. The bill reestablishes the
role of Congress in determining law in this area in a manner consistent with the
Constitution, prior Federa! statutes and case law.

Under pressure of litigation, the IRS has issued revenue procedures prohibiting
racial discrimination as to students in tax-exempt private schools. These procedures
are founded on a claim of “public policy” as determined by the IRS. They are not
sensitive to the policies and programs of religious schools which limit or grant
preferences and priorities, in admissions to students who are members of a particu-
lar religious organization. The bill draws upon the efforts of the IRS represented in
various revenue rulings while establishinf that the Congress is responsible for
making policy decisions with respect to the Internal Revenue Code.

The definitions “private elementary or secondary school” and “a racially discrimi-
natory policy as to students” as used in this bill are drawn from the IRS Revenue
Procedures. The definitions also make explicit what is miandated by the Constitu-
tion, namely that admissions decisions of religious schools are not racially discrimi-
natory if they limit or grant preferences or priorities to students who are a member
of a particular religious organization.

The authority of the IRS for its present revenue ruling is suspect, having been
upheld by one district court but rejected by another. The rationale for the authority
of the IRS, which is based on “pub{ic policy”’ is suspect as a matter of law and open-
ended in terms of bureaucratic discretion. The suggestion by some that the authori-
ty of the IRS should be based on the theory that indirect assistance through tax
exemption and charitable deductions should be viewed as Federal financial assist-
ance under title VI is contrary to the intent of Congress and is explicitly rejected by
this legislation.

Under section 7428 of the current Internal Revenue Code, a tax-exempt organiza-
tion has the right to seek a declaratory action against the IRS after exhaustion of
administrative appeals. This is too late for private schools which are dependent, for
their financial viability, on the assurance tEat contributions will be tax deductible.
In addition, private schools are in a worse position than public schools which, under
Title VI of the Civil Rights Act of 1964 are entitled to notice, hearing before an
administrative law judge, and review by the Federal courts prior to fund termina-
tion.

This bill provides that allegations of racial discrimination as to students in a
g;ivate school must be determined by a declaratory action suit brought by the

cretary of the Treasury in a Federal district court for the district in which the
school is located. This assures elementary due process to a private school including
adjudication by the Constitutional branch of government well versed in determining
on the basis of evidence whether an organization in face discriminates.

The declaratory action requirement will also insure that the rights of religious
schools which are threatened by allegations of racial discrimination will be deter-
mined by a Federal district court and not by an administrative agency which has no
formal third party adjudicatory procedures and which under current practice now
services as legislator.

F‘inall{y, the bill does not require the Secretary of the Treasury to seek declaratory
action if a private school has not adopted and published a nondiscrimination policy
as to students or if the school has already been determined to discriminate in a
Federal court action or that issue is before a Federal court at the time the bill
becomes effective.

Mr. President, 1 ask unanimous consent that the Private School Non-Discrimina-
tion arl:d Due Process Act of 1979 be printed in the Record at the conclusion of my
remarks.
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“'{‘here being no objection, the bill was ordered to be printed in the Record, as
ollows:

$.995

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled.

SecTioN 1. FINDINGS: DECLARATION OF CONGRESSIONAL PoLicy.

(a) The Congress finds that—

(1) discrimination based on race in the public schools violates the Constitution and
Acts of Congress, including title VI of the Civil Rights Act of 1964, and the elimina-
tion of discrimination based on race in all educational opportunities is a fundamen-
tal national goal;

(2) the Supreme Court has held under the Civil Rights Act of 1866 that a private
elementary school may not discriminate on the basis of race in the admission of
students, but the Congress has failed to provide guidance as to the tax-exempt
status of such schools;

(3) revenue rulings and procedures adopted by the Internal Revenue Service
which deny tax-exempt status to private schools that discriminate on the basis of
race are not based on a specific statute but rest on broad grounds of fundamental
public policy as determined bfy the Service;

(4) the financial viability of many private schools, including scholarship programs,
rests on the assurance that contributions to the school are deductible under the
Internal Revenue Code, and any action by the Internal Revenue Service affecting
the tax-exempt status of a schoo{threatens its existence;

(5) revenue rulings and procedures adopted by the Internal Revenue Service have
not been sensitive to private schools which limit, prefer or grant priorities in
admissions to students which are members of reliFious organizations;

(6) many private schools operated by a particular religion or religious association
form an integral part in carrying out the religious mission of the affiliated churches
or associations in the free exercise of religion by their members.

(7) various Acts of Congress which condition Federal financial assistance to gran-
tees, such as title VI of the Civil Rights Act of 1964 and title IX of the Education
Amendments of 1972, do not apply to organizations simply because they are tax-
exempt;

(8) the Congress has provided in title VI of the Civil Rights Act of 1964 that a
public elementary and secondary school system is entitled to notice and a full
evidentiary hearing on allegations of racial discrimination including the right to
?ppgal andadverse ecision to the Federal courts, prior to the termination of Federal

unds; an

(9) neither the Congress nor the Internal Revenue Service has provided for impar-
tial adjudication of allegations of racial discrimination prior to withdrawal of the
advance notice of deductibility with respect to contributions to, and the determina-
tion of the tax-exempt status of, a private school.

(b) Therefore, the Congress determines that a private school which in fact racially
discriminates as to students should not be entitled to tax-exempt status, and contri-
butions to such schools should not be deductible under the Internal Revenue Code of
1954, and further determines that the Secretary of the Treasury should be required
to bring a declaratory action in the Federal courts to adjudicate whether a private
school in fact racially discriminates as to students prior to any action which affects
the tax-exempt status of, or deductibility of contributions to, such school.

“SEc. 2. SHORT TITLE.

This Act may be cited as the “Private School Non-Discrimination and Due Process
Act of 1979,
SEc. 3. DECLARATORY JUDGMENT PROCEDURE ESTABLISHED.

(a) IN GENERAL.—Subchapter A of chapter 76 of the Internal Revenue Code of

1954 (relating to civil actions by the United States) is amended by redesignating
section 7408 as 7409, and by inserting after section 7407 the following new section:

“Sec. 7408. ACTION TO REVOKE OR DENY TAX-EXEMPT STATUS OF PRIVATE SCHOOL ON
Basis or RaciaL DISCRIMINATION.

“(a) GENERAL RULE.—The Secretary may not—

“(1) revoke or change the qualification or classification of a private school as an
organization descri in section 501(cX3) which is exempt from taxation under
section 501(a),

'*(2) deny, withhold approval of, the initial qualification or classification of a
private school as such an organization, or
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“(3) condition acce%tance or approval of an application for qualification or classifi-
cation of a private school as such an organization, or

‘“4) revoEe the advance assurance of deductibility issued to a private school.
on the grounds that the school discriminates on the basis of race as to students
unless a court of the United States, in a civil action for a declaratory judgment
brought by the Secretary in accordance with the provisions of this section, has
foung that the school has a racially discriminatory policy as to students.

“(b) PrRocEDURE To BE FoLLOWED By THE SECRETARY.—Whenever the Secretary
has reason to believe that a private school has a racially discriminatory policy as to
students, the Secretary shalf file a civil action for a declaratory judgment in the
United States district court for the district in which the private school is located.

“(c) LIMITATIONS. —

(1) Evidentiary standard.—No finding that a private school has a racially dis-
criminatory policy as to students shall be made unless the Secretary, by a clear and
convincing preponderance of the evidence, shows that the school has had a practice
of deliberate and intentional racial discrimination in fact.

“(2) No adverse action until school has exhausted appeals.—In the case of a
rivate school with respect to which a court has found under suhsection (a) that it
as a racially discriminatory policy as to students, the Secretary shall not take any

action with respect to the initial qualification or continued qualification of the
school as an organization described in section 501(cX3) which is exempt from tax
under section 501(a) or as an organization described in section 170(cX2XB) until the
school has exhausted all apﬁeals from the final order of the district court in the
declaratory judgment action brought under this section.

“(d) RETENTION OF JURISDICTION; REINSTATEMENT OF StaTus.—The district court
before which an action is brought under this section which resulted in the denial of
initial qualification or revocation of qualification of a private school as an organiza-
tion described in section 501(cX3) which is exempt from tax under section 501(a), or
as an organization described in section 170(cX2XB), shall retain jurisdiction of such
case, andg shall, upon a determination that such school—

“(1) has not had a racially discriminatory policy as to students for a period of not
less than a full school year since such denial or revocation became final, and

*(2) does not have a racially discriminatory policy as to students.
shall issue an order to such effect and vitiate such denial or revocation. Such an
order may be appealed by the Secretary, but, unless vacated, be binding on the
Secretary with respect to such qualification.

“te} Award of Cost and Fees to Prevailing School.—In any civil action brought
under this section, the prevailing party, unless the prevailing party is the Secretary,
may be awarded a judgment of costs and attorney's fees in such action.

“(f) DEFINITIONS.—For purposes of this section. —

“(1) Private school.—The term ‘private school’ means any privately-operated
school which mccts the requirements of State law relating to compulsory school
attendance other than a school offering care or instruction for students solely below
the first grade, nursery schools, schools for the blind or deaf, or schools operated
solely for the handicapped or emotionally disturbed.

“(2) Racially Disc.—iminatory Policy As To Students.—The term ‘racially discrimi-
natory policy as to students’ means that a school does not admit students of all
races to all the rights, privileges, programs, and activities generally accorded to or
made available to students at that school, and that the schoo! discriminates on the
basis of race in administration of its educational policies, admissions policies, schol-
arship and loan programs, athletic programs, or other school-administered pro-
grams. Such term does not include an admissions policy of a school which limits, or
grants preferences or priorities to, its students to members of a particular religious
organization or belief and does not include any policy or program of a school which
is limited to, or required of, members of a particular religious organization or belief.

“(g) Section to Apply Only to Schools With Publicly Announced Policy of Nondis-
crimination.—Subsection (a) shall not a‘pply with respect to any private school
unless that school has adopted a policy of nondiscrimination on the basis of race as
to students and has published, in such manner as the Secretary may require, public
notice of that policy.”. ,

(b) The table of sections for such subchapter is amended by striking out the last
item and inserting in lieu thereof the following:

"“Sec. 7408. Action to revoke or deny tax-exempt status of private school on basis of
racial discrimination. “Sec. 7409. Cross references.”.
Skc. 4. EFFecTive DaTE.

The amendments made by section 3 of this Act shall apply to actions of tne
Secretary of the Treasury taken with respect to the initial qualification or continu-
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ing qualification of an organization as an organization described in section 501(cX3)
of the Internal Revenue Code of 1954 which is exempt from taxation under section
501(a) of such Code, or which is described in section 170(cX2XB) of such Code, after
the date of enactment of this Act.

Senator HELms. Now, Mr. Kurtz and Mr. Chairman, on Tuesday
of this week, I introduced 8. 995, entitled “The Private School Non-
discriminatory and Due Process Act of 1979.” In sponsoring this
legislation, I have been joined by Senators Ford, Schweiker,

Stevens, and Zorinsky.

This bill provides that allegations of racial discrimination as to
students in a private school must be determined by declaratory
action suit brought by the Secretary of the Treasury in a Federal
district court in the district in which the school is located.

This assures elementary due process to a private school, includ-
ing adjudication by the constitutional branch of government well
versed in determining, on the basis of evidence, whether an organi-
zation, in fact, is discriminating. And I hope that Mr. Kurtz will
furnish a written statement to the committee, Mr. Chairman, out-
lining the views of the Service with regard to the provisions of

S. 995.
Senator Byrp. Would you submit that for the record?

Mr. Kurrz. Yes, sir.
Senator Byrp. Thank you.
[The following was subsequently supplied for the record:]

INTERNAL REVENUE SERVICE COMMENTS ON S. 995

S. 995 would prohibit the Government from denying or revoking the tax exempt
status of a private school because of racial discrimination without first obtaining a
declaratory judgment that the school is racially discriminatory in the United States
District Court for the district in which the school is located. Section (cX2) of S. 995
would require the Secretary to prove to the court by a ‘“clear and convincing
preponderance of the evidence” that the school is racially discriminatory.

The Internal Revenue Service is opposed to S. 995.

Under the existing law, the Service first makes a final administrative determina-
tion; once that final administrative determination has been made, the taxpayer, or,
in an exempt organization case, the organization claiming the exemption, can
immediately seek judicial review. For organizations such as private schools claiming
exemption under section 501(cX3), once the Service has completed its administrative
review and revoked or denied tax exemption (or fails to act within a 270-day period)
the private school may bring a declaratory judgment action in court to challenge
the adverse Service determination, or its failure to act. Internal Revenue Code
§ 7428. Moreover, in such a declaratory judgment action, the statute provides that
even if the court upholds the revocation of exemption, contributors may continue to
take tax deductions, within certain limits, for contributions made to the organiza-
tion during the pendancy of the proceeding.

S. 995, on the other hand, would reverse current procedures and require the
Service to obtain a federal court determination that racial discrimination has taken
place in any and all cases before it could administratively deny or revoke exemp-
tion. Completion of the administrative review in such cases would therefore be
conditioned on a final judicial determination. This would be a procedure completely
unprecedented in the tax law.

e believe that the rights of organizations and contributors are already adequate-
li protected under current provisions, allowing a declaratory judgment action after
the Service has made its administrative determination, and that the reversal of
these procedures prescribed by S. 995 is not warranted.

Moreover, the burden of proof specified under S. 995 which the Service would
have to meet—'‘clear and convincing preponderance of the evidence”—is the level of
proof required for civil fraud and certain extraordinary penalty-type excise tax

rovisions under the Internal Revenue Code. See Code § 7454(b), Tax Court Rule 142.
n tax cases generally, the taxpayer or the organization claiming tax exemption
must establish or verify entitlement to the particular tax benefit. The practical
reason for this rule is because the taxpayer or the organization claiming exemption,
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not the Government, has the information necessary to support the proper determi-
nation. An organization applying for exemptiorn must show sufficient facts in its
application to demonstrate it is entitled to the exemption, and if questions are
raised in the application process or on examination concerning a particular aspect
of its operation, the organization must provide adequate clarifying information or
risk that the determination may be made against it with respect to that issue.

Another major area of concern is section (fX2) of the bill, which provides:

“The term [racially discriminatory policy] does not include an admissions policy of
a school which limits, or grants preferences or priorities to, its students to members
of a particular religious organization or belief and does not include any policy or
program of a school which is limited to, or required of, members of a particular
religious organization of belief.”

The effect of this provision apparently could be to exempt many, if not substantially
all, church-operated or sponsored private schools from the requirement that the
schools be racially nondiscriminatory in order to qualify for tax exemption and tax
deductible contributions. For example, so long as a school granted preference in
admissions to members of a {)articular religious organization or belief, it would
apparently be considered racially nondiscriminatory even if the school or the religious
organization actually maintained an overt policy or racial discrimination and denied
admission on the basis of race.

Permitting such relig‘ious schools to engage in racial discrimination and to retain
tax exempt status could raise serious constitutional questions.

The current ition of the Service, as published in Revenue Ruling 75-231, 1975-
1 C.B. 158, is that the strong federal policy against racial discrimination in educa-
tion applies to all private schools, including church-affiliated or sponsored schools,
and such schools are subject to the same nondiscrimination requirement to qualify
for tax exemption. The proposed procedure does recognize that some private schools
may have special programs or characteristics which may be attractive only to
particular groups, and not to certain minority groups, and permits this to be taken

into account. i
S. 995 would also pose a number of technical and other problems which we would
be pleased to comment on further at an appropriate time.

Senator HELMS. Now, Mr. Kurtz, I may plow some of the ground
that you already discussed, and others, but just to put it in a
composite, I will ask a series of questions.

The U.S. Commission on Civil Rights has stated that it is the
responsibility of the Internal Revenue Service to terminate the tax-
exempt status of private schools on the basis of title VI of the Civil
Rights Act of 1964. I assume that you agree with that?

[Pause.]

Mr. Kurtz. Actually——

Senator HELMs. I will be delighted if the answer is “no,” you
understand. [Laughter.]

Mr. Kurtz. How about if the answer is “maybe”?

Actually, what we are interpreting is section 501(cX3) of the
Internal Revenue Code, which we believe and the courts have said
carries with it the overall requirement that an organization not
violate sharply defined public policy. In the racial discrimination
area, we are satisfied that there is a sharply defined national
policy against racial discrimination going back 25 years.

Title VI, at least parts of title VI, are a part of the public policy
in this country, but I would not want to endorse every provision of
title VI as being a gloss on the Internal Revenue Code.

Senator Herms. If we could proceed a bit further along these
lines, the Commission has also recommended that the Service issue
title VI regulations which define, in detail, the duties of all exempt
private schools. Do you agree with that?

Mr. Kurrz. Regulations under title VI?

Senator HELMS. Yes, sir. Title VI regulations which define in
detail the duties of all exempt private schools. Would you like to
see a copy of the Commission’s recommendations?
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Mr. Kurtz. We have no intention at this time to issue regula-
tions under title VI. We have no authority under title VI.

Senator HELMs. Mr. Chairman, I do not want to take a lot of
time on this issue. I only raise it because Mr. Kurtz mentioned the
Commission’s report in his testimony.

The Civil Rights Commission has also urged that the IRS issue
similar regulations concerning title IX and other matters. Do you
agree, Mr. Kurtz, that the Service is so authorized and, if so, has
the Service taken any action to draft such regulations?

Mr. Kurrz. Let me say that I am not familiar with those precise
recommendations.

Senator HELMs. Let me say that I am not your adversary person-
ally on this matter. If you would like to reflect upon these ques-
tions and respond to the committee and to me in writing, that
would be fine.

Mr. Kurtz. I would be happy to do that.

Senator HewMms. I do not want to put you on the spot this morn-
ing.
Mr. Kurtz. I would be happy to submit responses for the record.
Let me say generally we have no authority and no inclinations to
issue regulations under any provision of the Civil Rights Act. That
is not within our domain.

The only effect the Civil Rights Act, or any other piece of legisla-
tion, would have on this area is the extent to which it may contrib-
ute to defining what public policy is for purposes of the charitable
limitation of section 501(cX3).

Senator HELms. All right.

In the preparation of your written response, you may want to
consider page 5, paragraph 3, of your statement which you just
have completed reading, since it refers to the Commission’s recom-
mendations.

Mr. Kurtz, in the 1977 case of Green v. Blumenthal, the Service
argued against procedures similar to those it has now proposed. At
that time, the Service maintained that it is apparent that many
factors other than an intent to discriminate might account for a
given school’s establishment or expansion at a time of desegrega-
tion, and that the fact that a private school has an insubstantial
minority enrollment may be accounted for on many grounds other
than an attempt to discriminate.

Is that still the position of the Internal Revenue Service?

Mr. Kurrz. The revenue procedure does not assume conclusively
that the formation or expansion of a school at or about the time of
public school discrimination renders the school discriminatory and
requires the removal of tax exemption. It is simply a factor. The
revenue procedure would accommodate many explanations of why
that has occurred.

Senator HeLms. Mr. Chairman, I have several other questions.
Are you going to have another round, or shall I submit these in
writing.

Senator BYrD. Let me ask one or two questions, then I will yield
again to you.

Senator HELMms. I thank you.
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Senator Byrp. Mr. Kurtz, does the Service believe that the
Nation has already witnessed, or is about to witness, a substantial
increase in racial discrimination on the part of private schools?

Mr. Kurtz. I do not know how to answer that question, Mr.
Chairman. I do not know what the future holds, nor in any reliable
statistical way, what has occurred in the past.

Senator Byrp. What is the situation today, in your judgment?

Mr. Kurrtz. I think that we have seen situations where there are
private schools which discriminate, but I do not believe that it is a
pervasive problem and I cannot quantify it.

Senator Byrp. Is it pervasive, in your judgment?

Mr. Kurrtz. I do not know.

Senator Byrp. Is there any authority under acts of Congress to
require racial quotas?

Mr. Kurrz. For tax purposes, no. We do not, in this revenue
procedure, establish racial quotas. We do not believe that would be
appropriate.

enator Byrp. You mentioned the 20 percent.

Mr. Kurtz. The 20 percent is not a quota, but rather a safe
harbor. That is——

Senator Byrp. That is if the school has 20 percent minority
enrollment it is assumed not to be discriminatory?

Mr. Kurtz. That is correct, for examination purposes.

Senator Byrp. Thank you, sir.

Senator Helms?

Senator HELMS. You believe in due process, do you not, Mr.
Kurtz?

Mr. KurTz. Very strongly.

Senator HeLms. Would you have any objection personally to a
private school having its day in court before the IRS cuts off its
money?

Mr. Kurrz. The law now so provides, Senator Helms, that any
private school or other organization which either applies for ex-
emption, and has it denied, or applies for exemption and the Serv-
ice does not act, or has an exemption revoked, is entitled to go into
the Tax Court, the District Court for the District of Columbia, or
the Court of Claims to contest that determination, prior to its
becoming effective.

If it is a revocation proceeding, as a matter of fact, contributions
within certain limits can continue to be made to that school during
the pendency of that action until it is final.

Senator HeLms. The problem with that is it takes years and, as
you say, there are limits on the contributions.

Mr. Kurrz. The deductibility of contributions, within certain
limits, continues during the pending court action where the Service
has revoked a prior exemption ruling.

Senator HeLMs. As Senator Byrd says, you put the schools in the
position of having to prove themselves innocent. For example, the
proposed revenue procedure speaks of requiring private schools to
adopt minority curriculum and programs.

Mr. Kurtz. No, sir, it does not require the schools to do anything
specific. I think what you are referring to are illustrations of
actions which a school might undertake which might be indicative
that the school does not have a racially discriminatory policy.
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Senator HELMs. You acknowledge that implicitly as a require-
ment?

Mr. KurTz. No; I do not. It is not a requirement.

Senator HELMs. You ought to see some of your people on a local
level in action.

Mr. Kurrz. That is why we have provided for national office
review in all of these cases, to make sure that the procedure is
applied the way it reads, that is, that they are not requirements.

Senator HELms. Mr. Kurtz, would you exnlain where the Internal
Revenue Service gets its authority to dictate particular curricula
for private schools?

Mr. Kurrz. We do not dictate curriculum and do not have the
authority to do so.

Senator HELms. You do not even imply it?

Mr. Kurrz. No.

Senator HeELMs. Is there any statutory authority by which the
IRS may require an affirmative action program on the part of a
private school?

Mr. Kurtz. Well, in particular situations the Federal courts have
held that the circumstances surrounding the school’s formation
may require it to undertake activities which are designed to over-
come the presumption of discrimination created by the circum-
stances of its formation.

In those particular circumstances, if you want to call that an
affirmative action program, we feel we may, in those circum-
stances, be required by Federal courts to look at that, yes.

Senator HeLMs. Mr. Kurtz, do you not see the tapestry that you
are drawing? '

Mr. Kurrz. I do see the tapestry I am drawing. I think it is a
different one, Senator Helms, if I may say so, from the one that
you are seeing.

Senator HELMs. It decidedly is. If such affirmative action pro-
grams are not to be applied to all new schools, how do you explain
the language in sections 6 and 4 regarding applications for tax-
exempt status—which states that a school will be considered to
have a racially nondiscriminatory policy if it can show that it has
undertaken actions and programs reasonably designed to attract
minority students.

Mr. KurTtz. What was the question?

Senator HeLMs. The question is this: You say you do not impose,
implicitly. or otherwise, an affirmative action program?

Mr. Kurrz. I did not say that affirmative action programs may
not be appropriate in certain cases. Those are cases where the
circumstances of the school’s formation are related to public school
desegregation. Those are requirements which have been imposed
by Federal courts in other cases, Norwood v. Harrison, for example.
These rules are developed out of court cases defining what consti-
tutes segregation in private schools.

Senator HELms. Mr. Kurtz, I do not question your good faith one
bit; you understand that, do you not?

Mr. Kurrtz. Yes, sir.

Senator HeLMs. If we can operate on that understanding, then
we can get along.
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To follow up what you just said, while a currently exempt school
may appear to have an alternative to affirmative action in the
matter of overcoming the presumption of discrimination, do not the
procedures really limit the conclusions which may be made from
the evidence presented by the schools?

Mr. Kurtz. No. We assume, in particular cases, that all of the
facts will be looked at in making this determination. I might say
that the Service gains no advantage by claiming that a school, or
any other organization, is not entitled to tax exemption because
that issue ultimately will be decided by the courts.

We have no interest in dragging people through the courts. We
have no interest in losing cases, and the ultimate judgment on
whether a school is entitled to tax exemption will be based on the
court decisions.

We believe that the revenue procedure attempts to put forth, in
some way capable of uniform application, a distillation of what we
believe courts have decided up until this time. We will have to look
at cases as they come along and decide whether we are right. We
believe that these are an accurate representation of where the
courts are today.

Senator HELMS. Mr. Chairman, I have no more questions if the
Commissioner would expand in writing his answers to several of
the previous questions as we discussed earlier.

Mr. Kurtz. We would be pleased to respond, Senator Helms.

[The following was subsequently supplied for the record:]

COMMISSIONER OF INTERNAL REVENUE,
Washington, D.C., June 27, 1979.

Hon. Jessk A. HELMS,
U.S. Senate,
Washington, D.C.

Dear SeNATOR HELMs: At the April 27 hearing on the proposed IRS procedure
regarding racial discrimination and private schools, before the Subcommittee on
Taxation and Debt Management, you asked me several questions regarding the
applicability of Title VI and Title IX of the Civil Rights Act to the Service's
administration in this area.

As you indicated, the Civil Rights Commission, in a 1975 report, recommended that
the Service issue regulations under Title VI and Title IX implementing the require-
ments of those statutes in the administration of the tax laws governing tax exemp-
tion.

The Service has not issued such regulations, and there are no current plans to do

I trust this is responsive to your concern, and if we can provide you with any
further information, please let me know.

With kind regards,

Sincerely,
JEroME KuRrrTz.

Senator HeLms. If I could have one moment for comment?

Senator Byrp. Go ahead.

Senator HELMs. We are witnessing in this country a deteriora-
tion of the quality of education. I think that this decline is undeni-
able in the public schools. Every measurement that is available to
me points to it.

Here we have the anomaly of citizens of this country sacrificing,
doing the best they can, doing without, in order to create schools
which will offer an educational opportunity for their children
while, at the same time, these parents are paying taxes to finance
the Government schools. The Internal Revenue Service ought to
have higher priorities than to harrass and intimidate, by implica-
tion or otherwise, these schools in order to enforce a self-styled
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public policy promoted without congressional authorization or di-
rection.

I have personal knowledge of several of these schools in my State
and I know the intent, and I know the good faith of the people, and
now they live under the threat of going to enormous expense to
prove themselves innocent.

Now, Mr. Chairman, I would feel a little bit better about these
procedures if we had, in effect, legislation that you and I have
often talked about, legislation to provide that when the U.S. Gov-
ernment—meaning the bureaucrats—bring actions against private
citizens and lose, that these private citizens be reimbursed the cost
of defending themselves. And I would feel a lot better about these
procedures if they did not turn due process on its nead by requiring
people to prove they are innocent.

I hope that my legislation to clearly define the role of the Service
in these matters will be favorably considered by the Senate and the
House of Representatives. Whether it is or not, I hope, Mr. Kurtz,
that you really will be very careful about what you are doing, or
those operating in your name are doing, to a very worthwhile
enterprise in this country.

I appreciate your coming here this morning. I appreciate your
responding to my questions.

Mr. Kurtz. Thank you, Senator Helms.

Senator Byrp. To follow up on Mr. Helms’ statement, you do
have tremendous power. As a fellow Virginian, John Marshall,
once put it, “The power to tax involves the power to destroy.” 1
have had a number of conversations with you, and I am much
impressed with you. I just wanted to express the view that I hope
that the Internal Revenue Service will not become involved in
politics. At one time, in another administration, there were charges
along that line, and I think would be a very tragic thing if the
Service did become involved in politics.

I feel confident that, with you, it will not.

I want to thank you for being here today.

Mr. Kurtz. Thank you very much, Mr. Chairman.

[The prepared statement of Mr. Kurtz follows:]

STATEMENT OF JEROME KuUrTz, COMMISSIONER OF INTERNAL REVENUE

Mr. Chairman and Members of the Subcommittee, I appreciate the opportunity to
appear here today to discuss the revised revenue procedure proposing guidelines to
implement the Service’s obligation to limit tax exemption to private schools that
operate on a racially nondiscriminatory basis.

The tax issue is a private school’s entitlement to Federal tax exemption under
section 501(cX3) of the Internal Revenue Code. In addition to exemption from Feder-
al income tax, qualification under this section allows contributions made to the
organization to be tax deductible by the donors as charitable contributions under
section 170(cX2XB) of the Code.

Section 501(cK3) exempts organizations “organized and operated exclusively for
religious, charitable, . . ., or educational purposes.” An educational organization is
not exempt under this section if it operates illegally or contrary to public policy.
Racial discrimination in education is contrary to well established public policy.
Under the law, the Service has an obligation to deny tax exemption to private
schools that are racially discriminatory.’ Under the Code, a school is entitled to
judicial review of any adverse IRS determination on exempt status. In the case of a
court proceeding on a revocation, even if the revocation is judicially upheld, individ-

! Green v. Connally, 330 F. Supp. 1150 (D.D.C. 1971), aff'd sud nom. Coit v. Green, 404 U.S. 997
(1971); Prince Edward School Fgundalion v. Commissioner, No. 78-1103 (D.D.C., filed April 18,
1979); Rev. Rul. 71-447, 1971-2 C.B. 230.

46-514 0 - 79 - 5
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gal contributors may deduct contributions up to $1,000 until the date of the court’s
ecision.

It may be useful to describe the history of the Service's involvement with racial
discrimination by private schools claiming tax exemption.

Racial discrimination in public education was ruled illegal and contrary to public
policy in the 1954 Supreme Court decision of Brown v. Board of Education.?

In 1967, the Service announced the position that racially discriminatory private
schools receiving state aid were not entitled to tax exempt status.®

Prior to 1970, however, the Service recognized as tax exempt racially discrimina-
tory private schools that were not receiving state aid. That policy was challenged
when the Service was sued by a number of black rarents in Mississippi who
asserted that no private school discriminating on racial grounds should be entitled
to tax exempt status. In 1971, a three-judge Federal court in the case of Green v.
Connally * held that racially discriminatory private schools are not entitied to tax
exemption under section 501(cX3). The decision would apply to a school without
tliegglr'd to whether it was receiving state aid. The Supreme Court affirmed that

ecision.

During the Green v. Connally litigation, the Service announced its position that
racially discriminatory private schools are not entitled to tax exemption.® The Green
decision took note of that position and went on to conclude that it was not only
appropriate, but legally required. The Green court placed the IRS under a perma-
nent injunction to denr tax exemption to schools in Mississippi that racially dis-
criminate. The court also ordered the IRS to implement this order with regard to
private schools located in Mississippi, the particular schools subject to the action, by
requiring these schools to adopt and publish a nondiscriminatory policy, and to
provide certain statistical and other information to enable the Service to determine
if the schools are racially discriminatory. The Service examined private schools in
Mississippi and, applying similar procedures nationwide, revoked the exemption of a
number of schools that would not state that they had a nondiscriminatory policy.

Since 1970 and the Green decision and injunction, the Service has taken a number
of steﬂs to implement the nondiscrimination requirement. In 1971, the Service

ublished and explained generally the nondiscrimination requirement.t In 1972, the
rvice published a Revenue Procedure * setting forth guidelines for certain private
schools claiming tax exemption to publicize a racially nondiscriminatory policy.
That procedure provided several examples of methods by which publication could be
made, but did not require the use of any particular method.

In 1975, the U.S. Commission on Civil Rights criticized the absence of specific
guidelines to identify schools which should be examined and to determine whether
schools are discriminatory.

The Service then published revenue procedure 75-50, which required all tax
exempt private schools to adopt formally a nondiscriminatory policy; to refer to this
policy in ail brochures and catalogues; and, generally, to publish notice of this
nondiscriminatory policy annually in a newspaper or by use of the broadcast media.
In comments submittedon that procedure, the Civil Rights Division of the Depart-
ment of Justice recommended that the Service adopt stronger guidelines focusing on
a private school's history with respect to public school desegregation as well as its
asserted policies.

The Service also published a Revenue Ruling in 1975° clarifying its position that
private schools operated by churches, like other private schools, may not retain tax
exemption if they are racially discriminatory. A 1977 district court decision is in
accord with this position.!® Another district court in the same circuit recently held
that a particular private school, Bob Jones University, was a religious organization
not subject to the nondiscrimination requirements applicable to educational institu-
tions.' The government considers this decision to wrong, and is appealing it.
. In 1976, the Supreme Court decided the case of Runyon v. McCrary wﬁich
involved a proprietary, nonsectarian school that denied admission to b?;cks. The

1Brown v. Board of Education, 347 U.S. 483 (1954).
3 IRS News Release, August 2, 1967,
(&g}lr)een v. Connally, 330 F. Supp. 1150 (D.D.C. 1971), aff'd sub nom. Coit v. Green, 404 U.S. 997
*IRS News Release, July 10, 1970.
*Rev. Rul. 71447, 1971-2 C.B. 230.
"Rev. Proc. 72.54, 19722 C.B. 834.
Rev. Proc. 75-50, 1975-2 C.B. 587.
*Rev. Rul. 75-231, 1975-1 C.B. 158.
©Goldsboro Christian Schools, Inc. v. United States, 436 F. Supp. 1314 (E.D.N.C. 1977).
" Bob Jones University v. United States, No. 76-775 (D.S.C. ﬁleg Dec, 26, 1978).
7 Runyon v. McCrary, 427 U.S. 160 (1976).
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Supreme Court held that the 1866 Civil Rights Act made it illegal for the school to
deny admission to blacks. This decision would apply to a school without regard to
whether it receives any Federal or State aid. The Runyon decision amplifies the
strong public policy against racial discrimination in private schools and thus further
supports the Service ition that private schools that discriminate on racial
grounds are not entitlecfotso tax exemption under section 501(cX3).

In 1976, the plaintiffs in the Green case reopened that suit, asserting that the
Service was not complying with the court's continuing injunction that Mississippi
private schools which are racially discriminatory be denied tax exemption. In addi-
tion, a companion suit was filed, Wrigh! v. Blumenthal, asserting that the Service's
enforcement of the nondiscrimination requirement on a nationwide basis was inef-
fective. These two cases are now pending before the court.’s

This litigation prompted the Service once again to review its procedures in this
area. It focuses our attention on the adequacy of existing policies and procedures as
we moved to formulate a litigation position. We concluded that the Service’s proce-
dures were ineffective in identifying certain schools which in actual operation
discriminate against minority students, even though the schools may profess an
open enrollment policy and comply with the yearly publication requirement of
Revenue Procedure 75-50.

A clear indication that our rules require strengthening is the fact that a number
of private schools continue to hold tax exemption even though they have been held
by Federal courts to be racially discriminatory. This position is indefensible. Just
last year, the U. S. Commission on Civil Rights criticized the Service’s enforcement
in tf:’is area as inadequate, emphasizing the continuing tax exemption of such
adjudicated schools.

The effect of current IRS procedures has been that the tax exemption of a school
which adopts a nondiscriminatory policiei(il its governing instrument and publishes
it annually will likely remain undistur unless some overt act of discrimination
comes to the attention of tke Service.

Racial discrimination takes many forms. In the clearest cases, a school may have
a stated policy of racial discrimination or may have turned away minority student
applicants on racial grounds. The Service’s existing guidelines would call for denial
of exemption in such cases.

However, Federal courts have also carefully scrutinized schools which while
having a stated policy of nondiscrimination, were formed or substantially expanded
at or about the time of public school desegregation in the community served by the
school. Courts have held such schools discriminatory if the formation or expansion
of the school was related in fact to public school desegregation, the school has an
insignificant number of minority students, and the school has not taken active steps
sufficient to convey to the minority community that minority students are wel-
come.*

Of course not all schools that discriminate racially have been adjudicated discrim-
inatory by a court or agency; and the Service must conduct its own examinations in
this area. In examining a nonadjudicated school, the Service should apply standards
consistent with those used by courts in adjudicated racial discrimination cases.

After reviewing the court decisions, the standards used in those decisions, and our
existing guidelines, we concluded last {ear that more specific guidelines were
needed to focus on certain schools’ actual operations to verify if their actual prac-
tices conformed to their asserted policies.

Last August, the Service published, in proposed form, a revenue procedure provid-
ing guidelines to be used in reviewing a school’s racial policy.

Many public comments were received and on December 5 through 8, we conducted
a public hearing on the proposal. After reviewing the written and oral comments,
we made substantial revisions in the proposal and issued it on February 9, again in
proposed form, inviting written public comment. The comment period ended April
20 and we are now studying the suggestions made.

The revised proposed Erocedure was designed to enable us to identify those
racially discriminatory schools that we have had difficulty identifying under exist-
ing procedures. At the same time, the revised %rocedure was designed to avoid
problems presented by the earlier pro, I, which was not sufficiently flexible to
take account of all relevant factors. The revised proposal gives greater weight to
each school’s particular circumstances, to avoid administrative denials of exemption
to schools that are not in fact racially discriminatory. Discretion to take account of

W Green v. Blumenthal, No. 1355-69, (D.D.C.); Wright v. Blumenthal, No. 76-1426 (D.D.C.).
52‘8. {g”ﬁ“ﬁd luéq’}?l)arnson, 382 F. Supp. 921 (N.D. Miss. 1974); Brumfield v. Dodd, 425 F. Supp.
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all relevant circumstances is essential to making accu:ate determinations in this
area.

The earlier proposal would generally have classified a school formed or substan-
tially expanded at the time of public school desegregation as ‘“reviewable” if its
percentage of minority enrollment was less than 20 fercent of the percent of school
age minorities in the community. Such schools would have been required to show,
by the existence of at least ‘‘four out of five'’ specific factors, that the relatively low
level of minority enrollment was not due to racially discriminator,y policies.

The new proposal would not classify a school as ‘reviewable’” unless the school
meets three criteria. First, it must have been formed or substantially expanded at
the time of public school desegregation in the community served by the school;
second, it must have insignificant minority student enrollment; and third, its cre-
ation or substantial expansion must be related in fact to public schoo! desegregation
in the community.

Whether a school has significant minority student enrollment depends on the
school’s particular facts and circumstances. For example, we modified the earlier
{:roposal to provide that consideration will be given to any special circumstances
imiting the school’s ability to attract minority students, such as an emphasis on
sgecial programs or curricula which by their nature are of interest only to identifi-
able groups that lack a significant number of minority students, so long as such
programs or curricula are not offered for the purﬁose of excluding minorities. In
addition, we provide a safe harbor guideline—a school that meets the ‘“20 percent
test” is considered to have significant minority enrollment and will thus not be
reviewable.

Whether a school's formation or expansion was related in fact to public school
desegregation alsc depends on all the circumstances. The proposal contains illustra-
tive factors to be considered in making this determination. For example, whether or
not the students enrolling in the private school were drawn from the public schools
undergoing desegregation would be a relevant factor in making this determination.

A school classified as “reviewable” under the new procedure will be considered
racially discriminatory unless it has undertaken actions and programs reasonably
designed to attract minority students on a continuing basis. The new proposal does
not require “four out of five" specific types of actions to be taken in every case, but
rather provides flexibility for the particular school to take action agpropriate in its
circumstances. This proposal contains examples of actions that a school might take.
Some critics of the proposal have suggested that all reviewable schools would be
required to take all the steps listed in the proposal in order to be tax exempt. This
is not what the proposal provides. Those actions and programs are simply examples
of actions and programs that could be reasonably designed to attract minority
students on a continuing basis.

To help assure that the procedure is being correctly and consistently applied, the
new procedure provides for National Office review of all applications for exemption
and of all examinations of private elementary and secondary schools. All actions,
favorable or unfavorable, will be reviewed in the National Office. A school is also
entitled to judicial review of any adverse Service action.

The Internal Revenue Service must make administrative decisions one way or the
other regarding the tax exempt status of private schools. If we take no action in this
area, that itself is a decision. We proposed this Revenue Procedure as a reasoned
response to the need for standards under which decisions can be made which are
correct and defensible in litigation. The Service will administer the standards fairly
and responsibly.

Senator Byrp. The next witness is Hon. Arthur S. Flemming,

Chairman, U.S. Commission on Civil Rights.
Welcome, Mr. Flemming. We are glad to have you.

STATEMENT OF ARTHUR S. FLEMMING, CHAIRMAN OF THE U.S.
COMMISSION ON CIVIL RIGHTS

Mr. FLEMMING. Chairman Byrd, members of the subcommittee, I
am Arthur S. Flemming, Chairman of the United States Commis-
sion on Civil Rights. I appreciate the opportunity to appear before
you this morning.

As you know, the Commission on Civil Rights has been in con-
tinuous existence for over two decades. During more than half of
the Commission’s life, we have been extremely concerned with the
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Federal Government’s tax policies respecting private schools whose
operations conflict with the national policy of eliminating segre-
gated education.

In 1967, the Commission published a report entitled ‘“Southern
School Desegration 1966-67" which reviewed the progress of South-
ern and border-State school districts in complying with the Brown
decision. In assessing Southern school desegregation, we also exam-
ined the development of private schools to circumvent public school
desegregation. The 1367 report concluded:

Many private segregated schools attended exclusively by white students have
been established in the South in response to public school desegregation. In some
districts such schools have drained from the public schools most or all of the white
students and many white factulty members.

The Commission noted that many of the racially segregated pri-
vate schools established in the South to circumvent public school
desegregation had been accorded tax-exempt status by the Internal
Revenue Service, and that Federal tax exemptions constituted a
form of indirect Government assistance. Accordingly, the Commis-
sion recommended that the Secretary of the Treasury request an
opinion of the Attorney General as to whether Federal law “autho-
rizes or requires the Internal Revenue Service to withhold tax
benefits presently being afforded by the Service to racially segre-
gated private schools. * * *”

In June 1971, a three-judge Federal District Court panel ruled on
the merits of a suit by black Mississippi parents against the IRS to
prevent the Service from granting tax exemptions to private
schools in that state established as an alternative to desegregated
public schools. During the litigation but prior to the court’s deci-
sion in Green v. Connally, the IRS announced that:

It can no longer legally justify allowing tax-exempt status to private schools
which nractice racial discrimination nor can it treat gifts to such schools as charita-
ble deductions for income tax purposes.

The service's new policy was based upon its interpretation that
an organization practicing racial discrimination could not be con-
sidered “charitable” in the common law sense and therefore, racjal-
ly segregated private schools could not qualify for exemption under
the Internal Revenue Code.

In Green, the court reaffirmed the service’s interpretation of the
code as barring tax exemptions and deductions for charitable con-
tributions made to racially discriminatory private schools. Such an
interpretation was not only warranted by the common law of chari-
table trusts, according to the court, but also was necessary if the
Internal Revenue Code was to be administered “in consonance with
the Federal public policy against support for racial segregation of
schools, public or private.”

Although the court in Green upheld the policy of IRS respecting
nondiscrimination by tax exempt schools, it found that the Serv-
ice’s procedure for enforcing that policy was not sufficient to ade-
quately protect the rights of plaintiffs in the case. The court stated:

The history of state established segregation in Mississippi, coupled with the
founding of new private schools there at times reasonably proximate to public
school desegregation litigation, leaves private schools in Mississippi carrying a
badge of doubt.
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Accordingly, the court permanently enjoined the IRS from grant-
ing or continuing to recognize the tax exempt status of Mississippi
private schools until the IRS first afﬁrmativelf' determined, on the
basis of objective racial data, that the schools are operated in a
nondiscriminatory manner. In setting forth detailed procedures for
the IRS to follow with respect to applications for tax-exempt status
by Mississippi schools, the court emphasized that it was not “laying
down a special rule for schools located in Mississippi.”

The underlying principle is broader, and is applicable to schools outside Mississi
K}_with the same or similar badge of doubt. Our decree is limited to schools in

ississippi because this is an action in behalf of black children and parents in
Mississippi, and confinement of this aspect of our relief to schools in Mississippi

Fglyi‘n for tax benefits defines a remedy proportionate to the injury threatened to
aintiffs and their class.

In 1973 and again in 1975, the U.S. Commission on Civil Rights
published reports on the Federal civil rights enforcement effort,
which included an evaluation of activities of the Internal Revenue
Service. Both reports identified serious and pervasive deficiencies
in the Service’s approach to nondiscrimination enforcement with
respect to the provision of tax-exempt status to private schools.
Despite the holding of Green that the practice ofP discrimination
disqualifies a private school for tax exempt treatment under the
Internal Revenue Code, the Commission found that the Service had
revoked the tax exemptions of few segregated schools.

Since 1970, when the IRS first adopted the position that racially
discriminatory schools cannot legally qualify for preferential tax
treatment under the code, the Service has revoked the tax exempt
status of only 107 private schools. The vast majority of these revo-
cations resulted from the open refusal of certain private schools to
abide by the IRS’s formal requirements pertaining to adoption and
publication of nondiscriminatory admissions policies.

On August 22, 1978, the IRS published a proposed “Revenue
Procedure on Private Tax-Exempt Schools” containing new guide-
lines the Service would apply in determining whether certain
schools, which in the words of the Green decision ‘“‘carry a badge of
doubt,” legally qualify for tax-exempt treatment. Following public
comments on the August proposal, the Service published a revised
proposed Revenue Procedure on Private Schools in February of this
year. The Commission has provided comments to the IRS on both
proposed Revenue Procedures. These comments support the basic
position taken by the IRS and are designed to strengthen its role in
dealing with this very important issue.

In concluding my prepared testimony, I would like to comment
briefly on S. 103 and S. 449. Both measures have been referred to
the Senate Committee on Finance for consideration, and both bills
directly relate to the substantive matters I have addressed this
mormng.

S. 103 would prohibit the IRS, during calendar years 1979 and
1980, from issuing in proposed or final form regulations, revenue
procedures, revenue rulings or other guidelines for determining
whether educational institutions claiming tax exemption under sec-
tion 501(cX3) of the Internal Revenue Code are operating on a
racially nondiscriminatory basis. The Commission opposes this leg-
islation on the grounds that it would bar the IRS from taking
actions which the Service may determine necessary to fulfill its

a
P
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constitutional and statutory civil rights enforcement responsibil-
ities.

The IRS is currently the defendant in a Federal suit which
challenges the legal adequacy of the Service's present procedures
and policies respecting nondiscrimination by private schcols. If this
legislation were enacted, the Service could not institute new poli-
cies and practices which the Federal courts might require. Such a
restriction could, therefore, provoke a constitutional confrontation
between the three branches of the Federal Government. Such a
confrontation would involve not only the doctrine of separation of
powers but also would directly relate to the manner in which the
executive branch carries out its substantive constitutional obliga-
tions.

S. 449 would amend the Internal Revenue Code to specify that
exemptions provided to organizations under Section 501(cX3) and
deductions for contributions to organizations that are tax-exempt
under section 501(cX3) shall not be construed as as the provision of
Federal assistance. It is the position of this Commission that a
Federal tax exemption is a privilege that confers financial benefits
and thus constitutes an indirect form of Federal assistance. We
believe that our position in this matter not only accords with fact
but also is essential for effective implementation of the Federal
policy against support of racial discrimination. In our view, S.449
legislatively contravenes fact and would, if enacted, seriously
hamper civil rights enforcement. Accordingly, the Commission op-
poses this bill.

Senator Byrp. Thank you, Mr. Flemming. .

Does the Commission believe that the Nation has already wit-
nessed, or is about to witness, a substantial increase in racial
discrimination on the part of private schools?

Mr. FLeMMING. The Commission hopes that we are not going to
witness a substantial increase in discrimination on the part of the
private schools. We do feel, however, that wherever discrimination
exists, that that school should not be accorded the privileges of tax
exemption.

Senator Byrp. I would like to say, as chairman of this committee,
that I likewise believe the same thing and agree with you precisely
on that point.

Does the Commission have evidence that there is an increase in
racial discrimination in the private schools?

Mr. FLEMMING. The statistical evidence on this particular
matter, is not satisfactory. I have listened to the testimony on the
part of the Commissioner of the Internal Revenue. He indicated
that they did not have statistical information along this line.

The Department of Health, Education, and Welfare likewise does
not have statistical information along this line. What factual infor-
mation we do have does indicate that the issue to which these
revised procedures are addressed is a real issue.

Senator Byrp. You mentioned that a tax exemption is a Federal
subsidy. Some of my Senate colleagues take the same view, calling
it a tax expenditure.

That appears to me to be the philosophy that whatever a person
earns belongs to the Government and whatever he is able to keep
is only because the Government permits him to do so.
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Is that your philosophy? )

Mr. FLEMMING. No, Mr. Chairman. I would respond in the same
way that the Commissioner of Internal Revenue did. I think that
our philosophy is described quite accurately by the court in the
Green decision where the Judge said:

Clearly the Federal Government could not, under the Constitution, give direct
financial aid to schools practicing racial discrimination. But tax exemptions and
deductions certainly constitute a Federal Government benefit and support. While
that support is indirect, and is in the nature of a matching grant rather than an
unconditional grant, it would be difficult indeed to establish that such support can
be provided consistently with the Constitution.

Senator Byrp. Thank you, Mr. Flemming.

I want to say again that where there is discrimination in the
private schools, or by private schools, then I think that the tax
exempt status should be denied. I do not think, however, that the
government should assume that all schools are discriminating until
‘tjh&y prove otherwise. I suppose that is where you and I somewhat

iffer.

Mr. FLEMMING. Not necessarily. It seems to me that the proce-
dures that are being proposed by the Commissioner of Internal
Revenue do not proceed on that assumption. They say where cer-
tain factual situations exist, as far as the private schools are con-
cerned, those situations raise a presumption and place upon the
private school the obligation of presenting to the Commissioner of
Internal Revenue evidence to rebut the presumption. Then the
procedure outlines the kind of evidence that they would regard as
acceptable. It seems to me that that is consistent with the normal
procedures that are followed by the Internal Revenue Service.

Senator Byrp. Do you favor or oppose the quota system?

Mr. FLeMMING. This Commission has always taken the position
that it is opposed to quotas in the area of affirmative action. We
have put out a basic policy statement on affirmative action where
we deal with the development of goals, the development of time-
tables, the development of action plans designed to bring about the
achievement of timetables and the “good faith” efforts required to
achieve the goals within the time set by the time tables.

We do not feel that the use of the 20 percent that is used in this
proposed procedure constitutes a quota. I would concur wholeheart-
edly in Commissioner Kurtz's response to that question earlier in
this hearing.

I appreciate the fact that there are differences of opinion on that,
but after all, the Internal Revenue Service is not going to deny tax
exemption on the basis of the 20-percent figure. Where that figure
is not met, they provide the school with the opportunity of present-
ing additional evidence.

It is conceivable that a school could continue to have tax exemp-
tion on the basis of the evidence that it presented and still have an
enrollment below the 20-percent figure. There is nothing absolute
about that 20-percent figure at all. In that sense, we do not regard
it as a quota.

Senator Byrp. I am glad to get your view in opposition to quotas.
I am not sure there is much difference between quotas and goals.

Mr. FLEMMING. I will be glad——

Senator ByRp. It is a question of phraseology.
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Mr. FLeMMING. We have worked on this in the area of equal
employment opportunities and it seems to me that there is quite a
difference. I grew up at a time when quotas were very much in
vogue as far as certain minorities in this country were concerned
and where educational institutions would say, for example, that
they would admit up to a certain number of persons from, for
example, the Jewish community, and no more. That was a quota,
saying we will go this far and no further.

in terms of the goals that are established under the goals of
affirmative action, the test of whether or not an employer is living
up to an affirmative action plan is whether or not, in good faith,
that employer is pursuing an action program designed to help
achieve the goal within the timetables that have been set.

The goal is never looked upon as an absolute figure, and certain-
ly there is nothing suggested by the concept of a goal that would
suggest that the employer stops at that particular point. If he
reaches that, and goes beyond, that is great. Everybody will be very
encouraged if the employer goes beyond the goal.

When I was growing up and going to college, I was very much
aware of the existence of quotas as they applied to the members of
the Jewish community. I resented and opposed them then, and 1
itill resent them and would oppose them with all the vigor that I

ave.

Senator Byrp. I will join you with equal vigor—if I have equal
vigor as you do, I will join you in that endeavor to oppose quotas
wherever they exist, for whatever reason they exist. I just do not
bfelliev?‘l in quotas. There are some individuals who do, and that is
all right.

Mr. FLEemMmING. I think, Mr. Chairman, if you had the opportuni-
ty of examining the Civil Rights Commission statement on affirma-
tive action you would see that it is very consistent with the posi-
tion that I have taken, and in that particular statement, we make
it clear that we are unalterably opposed to the concept of quotas.

Senator Byrp. Thank you.

Mr. FLEMMING. You are welcome. It was a privilege to appear
here before you.

Senator Byrp. I am delighted to have you and your associates.

Mr. FLEMMING. I did not identify my associates. Mrs. Lucy Ed-
wards, in charge of our congressional liaison activities and Mr.
James Lyons, her associate.

Senator Byrp. We are glad to have both of you.

The committee is pleased to have now my colleague from
Virginia, Senator Warner.

Welcome, Senator Warner. I am glad to have you.

STATEMENT OF HON. JOHN W. WARNER, A U.S. SENATOR
FROM THE STATE OF VIRGINIA

b _Sefnator WARNER. Thank you, Mr. Chairman. I shall be very
rief.

I would like to request the committee’s leave to include in the
record a statement of my viewpoints.

Senator Byrp. Yes; it will be included.

Senator WARNER. I would just like to say basically that my
philosophy coincides precisely with what I have heard this morning
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as expressed by the chair, and that I want the opportunity, as do
other Members of the Senate, to express my viewpoints with re-
spect to the current Internal Revenue rulemaking procedures re-
garding the tax-exempt status of private schools, and particularly
religious schools. Thank you, Mr. Chairman.

Senator Byrp. Thank you, Senator Warner. I am glad you were

here today. .
{The prepared statement of Senator Warner follows:]

STATEMENT OF SENATOR JOHN W. WARNER

Mr. Chairman, America’s private elementary and secondary schools are an in-
valuable national asset. These institutions currently provide quality educational
training to 5 million young Americans. Raising and utilizing some $3 billion in non-
governmental capital, private schools add diversity, depth and latitude to America's
educational system.

It has been a long standing national policy—derived from the Constitution of the
United States—to exempt private schools from federal taxation and to allow federal
tax deductions for contributions to such schools.

Now, the Internal Revenue Service is proposing a revised Revenue Procedure
wl}ich casts doubt on—perhaps even would reverse—this time honored national

icy.
poMr).’ Chairman, I have no tolerance for those who would practice any form of
racial discrimination. Accordingly, I am in full agreement with the Internal Reve-
nue Service's definition of “racially nondiscriminatory policy as to students” set
forth in Section 3.01 of its é)roposed new procedure: . . . the school admits the
students of any race . . . and . . . does not discriminate on the basis of race . . .”

Unfortunately, the new Revenue Procedure proposed on August 22, 1978 and
revised on February 9, 1979 does not square with the Section 3.01 standards for
nondiscriminatory policy. Therefore, for this and other reasons, I oppose the adop-
tion of the proj Revenue Procedure.

The crucial point to recognize is that racial nondiscrimination and racial balance
are not one and the same.

School administrators, although practicing open admissions policies, cannot
always guarantee acceptance of their programs by the various minority communi-
ties. The converse is true in schools whose enrollment is predominantly from within
a particular minority community; such schools cannot always guarantee that their
programs will attract a sufficient number of students from other racial, ethnic or
national-origin groups.

The proposed Revenue Procedure, in many cases, would shift the burden of proof
from the Internal Revenue Service to individual private schools.

Under the proposed procedure, the ultimate test of compliance is the school’s
ability to meet an arbitrary racial quota for enrollments: “a school will be consid-
ered to have significantly minority student enrollment if its percentage of minority
students is 20 percent or more of the percentage of the minority school age popula-
tion in the community served by the school.”

This numerical quota is the “bottom line” for the IRS; and, in my judgment, it is
clearly inconsistent with the IRS’ own definition of nondiscriminatory school policy
as stated in Section 3.01.

Mr. Chairman, the presumption of innocence is an American tradition mandated
b( the due process clause of our Constitution. 1 believe that schools should be
clothed with that presumption of innocence, and judged by their own positive
records in admissions policies—rather than being presumed guilty unless they purge
themselves by complying with a rigid, arbitrary, bureaucratically-dictated, racial
quota system.

Mr. Chairman, the IRS is charged with collecting the revenues necessary to
operate our government. In this instance, the Service is establishing national guide-
lines on a subject that has nothing to do with raising revenue. I submit that the IRS
should concentrate on a subject with which they are more familiar. Clearly, the
asponsibility for establishing the tax exempt status of private schools lies with the

ngress.

In summary, the proper goal of prohibiting any racial discrimination in the
admission policies of private elementary and secondary schools does not give the
Internal Revenue Service unlimited administrative power. Private educational insti-
tutions must be afforded the protection granted by long standing national policy
and the constitutionally mandated protection of presumption of innocence.
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For these reasons, Mr. Chairman, [ vigorously support S. 103 and S. 449—legisla-
tion which, if enacted, would forestall this unwarranted bureaucratic intrusion into
private elementary and secondary education.

I thank you for your courtesy.

Senator BYrp. The next witnesses will be a panel of four: Mr.
Richard Larson, staff council, American Civil Liberties Union; Mr.
Robert S. McIntyre, director, Tax Reform Research Group; Mr.
Charles A. Bane, cochairman, Lawyers’ Committee for Civil Rights
Under Law; and Mr. Eric Schnapper, staff counsel, Legal Defense
Fund, NAACP.

Welcome, gentlemen. The committee is glad to have you. There
is a time limitation of 20 minutes, and you gentlemen can divide it
up as you wish. I understand that you probably want 5 minutes
apiece, but work it out any way you wish.

Mr. LarsoN. Mr. Chairman, I am Richard Larson; I am with the
ACLU. We have not discussed how to proceed. If nobody objects, 1
will go first, and I will be brief.

Senator Byrp. Unless you want to divide it otherwise, suppose
each witness will have 5 minutes.

STATEMENT OF RICHARD LARSON, STAFF COUNSEL,
AMERICAN CIVIL LIBERTIES UNION

Mr. LarsoN. Initially, in response to Senator Packwood’s re-
marks, I appreciate the sentiments expressed with regard to the
ACLU, but we of the ACLU believe if the Government is going to
tilt on this question, it should tilt against Government support of
racial discrimination.

The ACLU supports the IRS's proposed revenue procedure on
gzgvate, tax-exempt schools and accordingly opposes S. 103 and S.

Our perspective is a constitutional perspective. We believe that
the IRS procedure not only is consistent with well-established con-
stitutional principles but, in fact, is required by those constitution-
al principles.

First, constitutional principles make clear that no Government
agencies may confer governmental economic benefits upon racially
discriminatory entities. These principles require the IRS to deny
tax-exempt status to discriminatory private schools.

Second, constitutional principles also make clear that the basic
criteria for determining unconstitutional discrimination are racial
statistics and chronological events. These principles require the
IRS to presume to be discriminatory those private schools with
little or no minority enrollment, which were created or expanded
at the time of public school desegregation.

The IRS proposed revenue procedure basically comports with
these constitutional principles. In a sense, it does not go far
enough. It is more lenient than constitutional principles.

As Mr. Kurtz indicated this morning, the IRS has long failed to
satisfy these constitutional obligations. Now that the IRS finally, at
long last, proposes to comply with the Constitution, the IRS should
not be delayed or prevented from doing so by this Congress.

Accordingly, we oppose the bills that have been referred to the
subcommittee.

With that, I will pass to my colleagues.

Senator Byrp. Thank you, Mr. Larson.
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STATEMENT OF RICHARD KOHN, LAWYERS' COMMITTEE FOR
CIVIL RIGHTS UNDER LAW

Mr. Koun. I would like to extend the apologies to the committee
of Mr. Bane, who could not be here today. My name is Richard
Kohn, staff attorney for the Lawyers’ Committee for Civil Rights
Under Law.

The Lawyers’ Committee was organized in 1963 at the request of
the President of the United States to involve private attorneys
throughout the country in the national effort to assure civil rights
for all Americans. For a decade, we have been engaged in litigation
to require IRS to implement the principles of Brown v. Board of
Education that segregation by race in the public schools is antithe-
tical to the fourteenth amendment. The decision in Brown trig-
gered all manner of evasive tactics, ranging from massive resis-
tance to subtle forms of indirect governmental aid to private dis-
crimination. The creation and expansion of private schools for the
purpose of undermining efforts to desegregate the public schools
was expressly addressed by the Supreme Court in Norwood v.
Harrison which struck down a program of State textbook aid to
White Citizens Council schools. :

Speaking for the full court, Chief Justice Burger said:

Racial discrimination in state-operated schools is barred by the Constitution and

it is also axiomatic that a state may not induce, encourage or promote private
persons to accomplish what it is constitutionally forbidden to accomplish.

In 1969, we filed a suit against the IRS because it was apparent
that, through the practice of granting tax exemptions to private
segregated schools, the Federal Government was in the extraordi-
nary position of undermining efforts to desegregate the public
schools. As the result of that litigation, it is now the law of the
land that private schools which practice racial discrimination are
not entitled to tax exempt status.

This was established in Green v. Connally, and affirmed by the
Supreme Court in Coit v. Green. Moreover, the fact that a school is
church related is not a basis for exception, which was established
in Goldsboro Christian Schools v. United States. We believe these
gpdelging principles that you have stated this morning are not in

ispute.

What is at issue is the administrative mechanism by which the
clear mandate of the Federal courts is to be carried out. The record
of the IRS in achieving compliance is dismal. Its initial response
was to promulgate Revenue Procedure 75-50, which permits ex-
emption if a school merely adopts a statement of nondiscrimination
in its corporate documents and annually publishes a notice of
nondiscrimination.

The paper compliance approach, which remains in effect today,
permitted wholesale violations of the law. Paradoxically, many
schools which have lost State support because they were adjudicat-
ed discriminatory to this day retain Federal tax exemptions.

This administration seemed to promise that for the first time the
law would be adeguately enforced. President Carter during his
campaign embraced the principle that exemptions for segregated
academies should not continue. Recognizing its long-neglected
duties under the law, on August 21, 1978, the IRS published a
proposed revenue procedure under which two categories of private
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schools would be required affirmatively and objectively to show
that they are not discriminatory:

One, those schools adjudicated discriminatory in court or agency
proceedings.

Two, those schools which have insignificant minority enrollment
and which had been expanded or created in the wake of public
school desegregation.

This proposed procedure placed the burden of proof where it
belonged—on the schools seeking tax exemption. It also introduced
certainty into the law by requiring the schools to show that within
a reasonable period of time they had met four out of five objective-
ly measurable factors:

Availability and grant of financial assistance to minority chil-
dren; active minority recruitment programs; increasing minority
enrollment; employment of minority professionals; and other sub-
stantial evidence of good faith.

While not perfect, this approach was in accord with Federal
court decisions holding that insignificant minority enrollment and
creation or expansion of private schools in the wake of public
school desegregation raises an inference of racial discrimination.
As the three-judge court said in Green v. Connally, these schools
wear a ‘‘badge of doubt.”

The August proposed revenue procedure was substantially re-
drafted after public hearings brought forth criticism—much of it
misdirected—from the old foes of racial justice. In order to accom-
modate the few legitimate concerns that were raised by some com-
mentators, the IRS has, in the new proposal, adopted a wholly
different approach which, we believe, holds little promise for effec-
tive enforcement. While retaining the categories of “adjudicated”
and “reviewable” schools, the IRS has, in effect, abandoned any
attempt to make the process objective, predictable and, therefore,
effective.

Under the new proposed procedure, not only is the issue of who
bears the burden of proof unclear, but each of the presumptive
facts which would shift the burden of proof to the school has
become a discretionary matter for the Service to determine under
“all the circumstances.”

While we are not in agreement with the approach reflected in
the new procedure and would favor a return to the August proto-
type, we do believe that the new proposal can be strengthened so
as to facilitate its enforcement. Our comments are mainly designed
to clarify that schools seeking exemption or continued exemption
must assume the burden of proving nondiscrimination if they are
adjudicated or reviewable schools.

Senator Byrp. Thank you, Mr. Kohn.

STATEMENT OF ERIC SCHNAPPER, STAFF COUNSEL, LEGAL
DEFENSE FUND, NAACP

Mr. ScHNAPPER. My name is Eric Schnapper, NAACP Legal De-
fense Fund.

I would like to suggest that I think much of the criticism of IRS
we have heard today is unwarranted. There has been a lot of
discussion, philosophical in nature, about big government, the
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extent of regulation and the independence of the church and pri-
vate schools.

The Internal Revenue Service has a statutory responsibility
which you gave it, and that statutory responsibility is not to grant
tax exemption to schools which discriminate on the basis of race.
That is their job. If you want to avoid the present problems, you
know perfectly well how to repeal the law. No one is proposing
doing that.

If that is their responsibility, then they have got to make some
kind of factual inquiry as to what is going on. They cannot grant a
tax exemption based on a letter from the school saying, ‘“We
comply with the law.” They do not do that in any other area. No
one would really expect them to do that here.

What has been happening for the last few years has been the
granting of tax exemptions based on a few paper representations,
without any serious, factual inquiry, the kind of inquiry that would
exist if your tax returns, or mine, were being audited.

The IRS has been giving out tax exemptions on that basis. That
has clearly got to stop. It is totally different from the way anybody
else is being treated in the country, and it is wrong to have a
situation in which schools that the courts of this country have held
to be segregated are, nonetheless, being given tax exemptions.

The issue before the committee and before the IRS is how that
policy is going to be changed.

I think you are ill advised to think that the absence of objective
standards is somehow or other going to be a boon to the schools.
Suppose Mr. Kurtz simply told his people, “We have to have a
factual inquiry. You have to find out if these schools are segre-
gated. Even Chairman Byrd tells us they should not be. So go out
and do what is right.”

Is that the system you want? That is not going to give you
uniformity. That is not going to protect you from the whims of
bureaucrats. That is going to create a situation where there is
going to be a danger, even based on the particular church with
which a school is affiliated, that some pointy-headed bureaucrat is
going to deny the exemption.

Clear, objective standards are essential for the protection of the
schools. It is the only alternative to having total agency discretion.
It is the border between what is commonly called the rule of law
and the rule of persons.

I do not think that is what you want, but that is what you are
heading towards if you try to stop this. There has not been a
suggestion for different standards, or that IRS should not enforce
the law, which would clearly be improper, or they should just do
what is right, which I think is going to be against everybody’s
interests here. The latter would delay what ultimately will have to
happen, and will make for more arbitrariness.

We have a number of problems about the new proposal, and to
some extent, the older proposal as drafted. We have set them out
in our written comments, which I will not fully summarize. To give
you some sense of the problems, I would like to point to one
particular provision which is in both the old and the new proposed
regulations.
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Both provide if a Federal court or the Supreme Court unani-
mously holds that a particular school is, in fact, discriminating on
the basis of race, the IRS will nonetheless grant them a tax exemp-
tion if the 20-percent rule is met. That makes no sense. To give
such an absolutely safe harbor defeats the purpose of the legisla-
tion.

I would like to say, finally, with regard to a proposal suggested
by Senator Helms, that whatever the procedures are going to be,
we should not make special rules to protect segregated private
schools. For example, the burden of coming forth with evidence to
justify tax treatments is usually on the taxpayer generally; we
cannot have a special rule for schools that want to exclude black
students. If we can do that, we can have a special rule for schools
that want to exclude Catholics or Jews or anything else. We ought
not get into that.

Similarly the rule is now that the burden of going into court lies
with the taxpayer. If we want to change that, let’s change that for
the whole country. Let’s not make special rules for schools that
want to exclude blacks different from what the rest of the country
has to do.

Thank you.

Senator Byrp. Thank you, sir.

STATEMENT OF ROBERT S. McINTYRE, PUBLIC CITIZEN’S TAX
REFORM RESEARCH GROUP

Mr. McINTYRE. Mr. Chairman, my name is Robert Mclntyre; I
am director of the Tax Reform Research Group. I am here today to
express my organization’s strong support for the recent, belated
steps that the Internal Revenue Service has taken to start the
process of denying Federal tax exemption to private schools which
discriminate on the basis of race.

Mr. Chairman, we have been here before. You know we disagree
with you concerning some of the special subsidies in the tax code,
with some of the ones you support.

But, while there may be legitimate questions as to whether some
tax benefits are justified, in the case of subsidizing racism, there
can be no dispute; it is simply wrong.

The issue here, Mr. Chairman, is not whether some misguided
parents can decide to send their children to segregated schools.
They can; they can support those schools. The question is whether
thﬁ Fiederal Government should be endorsing and subsidizing those
schools.

Mr. Chairman, as you know, the rules that the IRS has set out
apply only to schools that are set up or substantially expanded in
the wake of a desegregation order. Furthermore they are only
applicable to schools where the representation of minorities is less
than token.

Prior to 1954, segregated academies were called public schools in
many parts of this country. Brown v. Board of Education ruled
that that was unconstitutional. Even as that case was being
argued, the Supreme Court was told that there were “more diffi-
cult and subtle ways” to maintain segregated schools. If you look at
some of the school districts involved in Brown, and what happened
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in the wake of Brown, it is clear that those “more difficult and
subtle ways’ meant private, segregated, white academies.

For example, in Prince Edward County, Va., public schools - 2re
closed from 1959 to 1964. As late as 1969, almost all the wr.ite
children were in private schools. There were two dozen white chil-
dren and 1,800 black children in the public schools.

In Clarendon County, S.C., as late as 1974 the public schools had
1 white and 3,000 blacks. The rest of the white students were in
private, white academies.

Mr. Chairman, the question on how to deal with these clear
attempts to evade the mandate of Brown v. Board of Education
through the use of Federal tax subsidies has to be answered by
looking at what the schools do, not just what their policy state-
ments are.

The Internal Revenue Service has finally come around to agree
with this. We all have to agree with this.

It is very easy for a school to say “we will not discriminate.” In
fact, the IRS has found 20 schools that had been federally adjudi-
cated to be discriminatory but are still maintaining their tax ex-
emptions.

You know, Mr. Chairman, that normally the Internal Revenue
Service does not give out tax benefits absent a showing of entitle-
ment by the recipient. This is true whether you want to talk about
tax benefits as subsidies or talk about them as people keeping their
own money.

A.T. & T. does not get its billion dollars in investment tax credits
without offering some evidence that it is entitled to them, that it
bought the right machines. General Electric does not get $50 mil-
lion in DISC benefits without showing that it set up the right,
paper corporation, that the “producer loans” were carefully con-
structed to comply with the tax code’s provisions, and so forth.

Similarly, schools that want a tax exemption as an educational
organization should be required to show that they are acting at
least minimally in compliance with the public policy of this coun-
try that makes it wise for us to give them a tax exemption. That
means they are not discriminating on the basis of race.

The new IRS rules are extraordinarily lenient in allowing
schools to qualify for the safe harbor rule. We are worried about
that. The rules will allow a school, for example, to double its
enrollment in 4 years and still not be covered by the guidelines at
:tcl}lll,teven if there is no minority enrollment. We are worried about

at.

Commissioner Kurtz says, if these guidelines do not work, if we
still find the schools are discriminating, we will take another look.
I think the subcommittee and the entire Congress should make
sure the IRS stays on top of this. And all of us should maintain
careful oversight of IRS’s performance to be sure that we have
eliminated the fact of government subsidies to racially discriminat-
ing schools.

Thank you.

Senator Byrp. Thank you, gentlemen.

I might say to Mr. Larson of the American Civil Liberties Union,
while in some cases I think that ACLU goes to what I would
consider an extreme, I do have a very high regard for the fact that
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your organization is willing to defend unpopular cases wherever

those unpopular cases may exist. .
Mr. LarsoN. This obviously has turned into one such unpopular

case.

Senator Byrp. I do not know about the poiularity or unpopular-
ity in this particular field. I was just speaking generally, that I
want to express regard for the ACLU activity in various unpopular
fields in which it has involved itself through the years. I have
watched it through the years and I want to commend you and the
organization for many of the unpopular causes that you have es-

poused. .
Some of those I happen to agree with you on; others, I may not
agree. But in any case, I think it has been a good service. Thank

you for being here.
Mr. LarsoN. Thank you, Mr. Chairman.
(The prepared statements of the preceding panel follow:]

STATEMENT OF E. RICHARD LARSON ON BEHALF OF THE AMERICAN CiviL LiBERTIES
UNIoN

I am E. Richard Larson, a National Staff Counsel for the American Civil Liberties
Union. | appreciate the opportunity to present the ACLU’s position on S.103 and
S.449 as they pertain to the Internal Revenue Service's Proposed Revenue Proce-
dure on Private Tax-Exempt Schools.

In the past eight months, the ACLU has generally supported the IRS's Proposed
Revenue Procedure not only as constitutionally appropriate but also as constitution-
ally required. At the same time, we have cricized the Proposed Revenue Procedure
as_insufficient to satisfy the constitutional dictates to which the IRS is subject.

The most relevant constitutional principle in this context is the quite simple one
that government may not involve itself in racial discrimination:

“[Slomething is uniquely amiss in a society where the government, the authorita-
tive oracle of community values, involves itself in racial discrimination. According-
ly, in the cases that have come before us this court has condemned [government)
involvement in racial discrimination, however subtle and indirect it may have been
and whatever form it may have taken. . . . [No government] shall in any significant
way lend its authorit{, to the sordid business of racial discrimination.” Adickes v.
S.H. Kress & Co., 398 U.S. 144, 190-191 (1970) (Brennan, J., concurring).

Because we believe that IRS’s Proposed Revenue Procedure at long last may brin
its practices into compliance with this principle, the ACLU supports the Proposeg
Revenue Procedure. ause we believe that $.103 and S.449 would obstruct IRS
compliance with the constitution and may themselves be unconstitutional, we
op S.103 and S.449.

n this Statement, I shall address (1) the recent background of the IRS's Pro
Revenue Procedure; (2) the phenomenon of racialéy discriminatory schools; (3) the
basic constitutional principles applicable to the IRS; (4) the constitutional princiF]es
for determining racial discrimination; and (5) the constitutional principles applica-
ble to the establishment of religion. Based upon our analysis, we believe that the
IRS’s Proposed Revenue Procedure is constitutionally necessary, and that S.108 and
S.449 must be opposed.

1. RECENT BACKGROUND OF THE IRS PROPOSED REVENUE PROCEDURE

The IRS's Pro Revenue Procedure does not represent a new or sudden
change in the IRS’s mandate for denying taxexempt status to discriminatory private
schools. Rather, the IRS’s Proposed Revenue Procedure does reflect an effort by the
IRS to deal with the growing problem of discriminatory private schools supported by
the IRS and to do so 1n a manner to ensure that like cases will be treated alike. The
IRS’s Proposed Revenue Procedure also reflects a greater understanding of the
constitutional principles applicable to the IRS, and a realization that the IRS has
been violating those constitutional principles, e.g., Green v. Kennedy, 309 F.Supp.
1127 (D.D.C. 1970), and Green v. Connally, 330 F.Supp. 1150 (D.D.C.), sum. aff'd, f&
U.S. 997 (1971).

Last August, in a long overdue effort to comply with the constitutional principles
applicable to it, the IRS issued its Proposed Revenue Procedure on Private Tax-
Exempt Schools, 43 Fed. Reg. 37296 (August 22, 1978). The ACLU submitted written
comments to the IRS generally in support of the proposed procedure.

46-514 0 - 73 - 6
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In December 1978, primarily in response to an outcry from the white private
school movement, the FRS held four daés of public hearings on its Proposed Revenue
Procedure. At those hearings, the ACLU submitted oral and written testimony,
again generally in support of the Proposed Revenue Procedure.

In February 1979, the IRS issued its revised, watered-down Proposed Revenue
Procedure on Private Tax-Exempt Schools, 44 Fed. Reg. 9451 (February 13, 1979).
Shortly thereafter, again primarily in response to the white private school move-
ment, the Subcommittee on Oversight of the House Committee on Ways and Means
held hearings on the revised Proposed Revenue Procedure. The ACLU submitted
oral and written testimony, again generally in support of the Proposed Revenue
Procedure.

The focus of this hearing once again is the Proposed Revenue Procedure. Also in
the spotlight are S.103 and S.449.

S.103 is straightforward. It would prohibit the IRS from issuing in proposed or
final form until December 31, 1980, any revenue procedure which sets forth guide-
lines to be used in determining whether educational institutions are operating on a
racially discriminatory basis. S5.103, if enacted, would freeze for the next two years
governmental support of racially discriminatory private schools. If enacted, S.103
would be unconstitutional.

S.449 also is straightforward. It simply states that tax exemptions available to
nonprofit organizations and tax deductions available for contributions to such orga-
nizations shall not be construed as a provision of federal assistance. This “Brave
New World” bill is analogous to redefining apples as oranges. S.449 takes an obvious
fact—that exemptions and deductions are federal assistance—and tries to tell us
that such is not so. If enacted, S.449 either would be disregarded or would be

unconstitutional.
2. RACIALLY DISCRIMINATORY PRIVATE SCHOOLS

There is little doubt that many of our private schools are racially discriminatory.
In fact, as recently as several years ago, it was still considered fashionable for some
private schools to admit openly and blatantly that they were discriminatory. For
example, the private school defendants in Runyon v. McCrary, 427 U.S, 160 (1976),
not only admitted they discriminated, but argued they had a legal right to do so.
They were supported in this contention by a defendant-intervenor, the Southern
Independent School Association. “That organization is a non-profit association com-
posed of six state private school associations, and represents 395 private schools. It
is6 4stipulatecl that many of those schools deny admission to Negroes.” 427 U.S. at
164.

The creation and expansion of many of our discriminatory private schools has
been a direct outgrowth of public school desegregation. These instant schools—
segregated white havens from desegregated public schools—became widely known as
segregation academies.

During the Massive Resistance campaign against school desegregation, a basic
opposition tool was the creation and public funding of private schools for white
students only. See McLeod, “A Program for Private Schools” 21 Ala. Lawyer 73
(1959). When public school desegregation actually began to occur, this theory was
put into practice.

The white private school movement in Prince Edward County and in Surry
County, Virginia, is described in Griffin v. Board of Supervisors of Prince Edward
County, 339 F.2d 486, 489-491 (4th Cir. 1964). In summary, when Prince Edward
County was ordered by a federal court to desegregate its public schools, the county
officials met and: “appropriated $189,000 to reopen and maintain the public schools
expected to accommodate approximately 1600 Negro children. At the same meeting,
the Supervisors allotted $375,000 for 1964-65 tuition grants for an approximately
Zgga] number of white students expected to attend ‘private’ schools.” 339 F.2d at

In Surry County, the county officials created the Surry County Educational Foun-
dation for white pupils. When “seven Negro plaintiffs” were ordered admitted to a
white public school: ““All of the white students applied for admission to the Founda-
tion school, and all were accepted. Several Negroes likewise sought admission to th+
Foundation school, but their applications were all rejected. All white yublic sch
Z%eichem resigned, and all were immediately hired by the Foundation.” 339 F.2¢ --.

A similar sequence of events occurred in Macon County, Alabama, immediats:;
following a federal court order requiring rublic school desegregation:

"By September 12 every white pupil had withdrawn from the [desegregated
ublic] school. Of the original 250 [white students] registered to attend ’Iguskegee

igh School, approximately (140-150 transferred to other all-white public schools]
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. . . The remainder of the students went to a ‘private’ institution that has been set
up in Tuskegee and named Macon Academy; this school has been limited to white
pupils. Governor Wallace announced publicly that the State Legislature had pro-
vided for grants-in-aid to private schools and assured the organizers of the Macon
Academy that the Macon County Board of Education would cooperate in makin
grants-in-aid available through the use of its statutory authority to provide such ai
to students in lieu of operating a particular public school.” v. Macon County
Board of Education, 231 F.Supp. 743, 7147 (M.D. Ala. 1964) (3-judge court).

These are not isolated examples. Similar events are described in Co{{gy and
United States v. State Educational Finance Commission, 296 F.Su%p. 1 (S.D.
Miss. 1969), Brown v. South Carolina State Board of Education, 296 F.Supp. 199
(D.S.C.), aff'd per curiam, 393 U.S. 222 (1968), Poindexter and United States v.
Louisiana Financial Assistance Commission, 215 F.Sup}:. 833 (E.D. La. 1967), aff'd

r curiam, 389 U.S. 571 (1968); Hall v. St. Helena Parish School Board, 197 ¥.Supp.
829 (E.D. La. 1961), aff'd, 368 U.S. 515 (1962),

As these cases indicate, it has become an undeniable fact that nearly every
community which has experienced public school dese:ﬁ_egation also has experienced
the creation and expansion of white private schools. This is not a past phenomenon.
It is an ongoing and current reality.

Among the communities which have recently experienced the rapid creation and
expansion of lily white private schools in response to public school dese ation is
Louisville, situated in Jefferson County, Kentucky. Several years ago, the Jefferson
County Board of Education found itself defending a metropolitan school desegrega-
tion lawsuit. As a result of that lawsuit, Newberg Area Council, Inc. v. Board o
Education of Jefferson County, 489 F.2d 952 (6th Cir. 1973), vacated, 418 U.S. 91
(1974), decision reinstated, 510 F.2d 1359 (6th Cir. 1974), cert. denied, 421 U.S. 931
(1975), a public school desegregation plan was pro in 1974 and implemented at
the outset of the 1974-1975 school year. Part of the white community responded to
those developments with white flight from the public school system to concurrently
established and expanded private schools.

The tremendous growth of private schools in and around Jefferson County since
1974 has been documented in a 163-page report by the Jefferson County Education
Consortium, “The Impact of Court Ordered Desegregation on Student Enrollment
and Residential Patterns in the Jefferson County Public School District” (May 31,
1978). According to the report, private schools had experienced a consistently declin-
ing enrollment for the ten years prior to the desegregation 