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INTRODUCTION

On February 15, 2002, Chairman Max Baucus (D-MT) and Ranking Member Charles
Grassley (R-IA) announced that the Senate Finance Committee would conduct an investigation
into the tax returns of Enron Corp. with the assistance of the Joint Committee on Taxation.
(Appendix A). The purpose of the investigation was to review the activities and transactions
related to Enron’s tax returns and pension and executive compensation programs in order to
inform the Finance Committee, the United States Senate, and the American public of the tax
policy and administration issues arising out of Enron’s circumstances.

The Finance Committee and Joint Committee on Taxation (the Committees) entered into
negotiations with Enron and Enron’s counsel, Skadden, Arps, Slate, Meagher & Flom LLP,
regarding the disclosure of information from the Internal Revenue Service relating to Enron
Corp. and related entities. The Disclosure Agreement was signed on March 6 and 7, 2002.
(Appendix B). Pursuant to the Disclosure Agreement, Enron agreed to provide copies of all
Federal income tax returns and related information to the Committees' and consented to the
disclosure of such materials through official actions of either committee, including reports,
meetings, or hearings of either committee. On April 5, 2002, Enron delivered to the Committees
the consolidated tax returns for Enron Corp. and its affiliates for the tax years 1985 through
1995. Additionally, the agreement provided that the IRS could make available the tax returns
and return information for Enron Corp. and its affiliates for the tax years 1996 through the
present. The IRS has made this information available to the Committees.

On March 25 and 26, 2002, staff of the Committees were briefed by IRS personnel involved
with the Enron tax return and pension plan audits in Houston, Texas. During these presentations,
members from the IRS Enron audit team described several international projects, including one
mvolving a Guatemalan power plant. The Senate Finance Committee staff report examines this
specific Enron project — the Guatemalan power plant project (the Guatemala Project). As
directed by the Senate Finance Committee, the Joint Committee on Taxation conducted a broader
investigation into Enron’s pension and executive compensation arrangements and its structured
transactions.

The Finance Committee staff reviewed the Guatemalan power project specifically because of
the serious allegations raised by the IRS audit team. The allegations resulted in referrals of
possible violations of the Foreign Corrupt Practices Act to the Securities and Exchange
Commission and the Department of Justice. Thus, the Guatemala Project provided an
opportunity to review the coordination between the IRS and the Federal agencies charged with
enforcement of the laws governing corporate misfeasors and corruption. Moreover, documents
provided to the IRS by a confidential informant provided a strong indication that improper
expenses were claimed on Enron’s tax returns, and that company officials had knowledge that
such items were inappropriate, but were nevertheless used to reduce Enron’s U.S. income taxes.

! The Senate Finance Committee requested numerous documents from Enron Corp. Documents provided pursuant to these requests were Bates-
stamped with the prefix “EC.” Citations to Enron provided documents include the Bates-stamp reference. Additionally, certain footnote sources
are reproduced as Exhibits and the Exhibit number is indicated in the footnote.



EXECUTIVE SUMMARY

In 1993, Enron’ built a barge-mounted electricity generation plant near Puerto Quetzal, on
Guatemala’s southern coast, and sold the electricity to a government-sponsored utility. The
Guatemalan power project (the Guatemala Project) was Enron’s first major Latin American
operation and served as a model for future Enron infrastructure projects.” Enron’s initial plan
was to focus on power plants, but the plan was later expanded to include gas pipelines and
related energy projects.

Enron used U.S. taxpayer support and multilateral organization support to finance the
Guatemala Project. The Overseas Private Investment Corporation (OPIC) issued a $50 million
investment cuarantee in 2000 to expand the capacity of the plant from 110 megawatts to 234
megawatts.* The World Bank, through its International Finance Corporation (IFC), approved
loans of $71 million.” The U.S. Department of Transportation Maritime Administration
(MARAD), financed guarantees on the power barge construction for $25 million in 1994 and
$73 million in 2000.°

After examining this project, IRS international auditors raised a number of questions
regarding the proper tax treatment of various project expenses. Specifically, as part of its
corporate group, Enron claimed tax deductions attributable to questionable payments made
through a subsidiary (Puerto Quetzal Power Corporation (Enron/PQPC)) to a Panamanian
corporation known as Sun King Trading Company, Inc. (Sun King) which is owned by four
Guatemalans and one U.S. citizen. The payments are not associated with any legitimate service
or product associated with the Guatemala Project. Rather, in an effort to conceal taxable income
from the Guatemalan tax authorities, the payments were disguised by Enron as add-on fuel
charges, and the monies paid to Sun King were routed to a specified bank account in Miami.

The payments in question also reduced Enron/PQPC’s tax liability. Enron classified these
payments as an intangible asset and claimed amortization expenses (Internal Revenue Code
section 197) of $333,000 and $800,000 for tax years 1995 and 1996 respectively.7 In 1995,

2 Enron Corp.’s subsidiary, Enron Power Development Corp., took the lead on the Guatemala Project. Enron Power Development Corp. was
later succeeded by Enron Development Corp. Throughout the report, “Enron/EDC” is used to refer to Enron Power Development Corp. and
Enron Development Corp. See Letter from Thomas E. White to The Honorable Max Baucus and The Honorable Charles E. Grassley (Oct. &,
2002) (Exhibit 1) [hereinafter Tom White Letter]; Interview of Rebecca P. Mark, in Houston, TX (Oct. 4, 2002); Letter from Richard A.
Lammers, Vice President, Enron Power Development Corp. to International Finance Corporation 4 (Feb. 23, 1993 and March 30, 1993
modification letter) (EC2 000036644 through EC2 000036650, Exhibit 2).

3 Officers of Enron/EDC included Thomas E. White, Chairman & Chief Executive Officer, and Rebecca Mark, President. Kenneth Lay,
Chairman and Chief Executive Officer, Enron Corp.; Richard Kinder, Chief Operating Officer, Enron Corp.; and the Enron Board of Directors
would have approved the capital commitment for the Guatemala Project. /d.

4 Sustainable Energy & Economy Network, Institute for Policy Studies, Enron’s Pawns: How Public Institutions Bankrolled Enron’s
Globalization Game 30-31 (March 22, 2002) [hereinafter Enron’s Pawns]. See also Letter from Peter S. Watson, President and Chief Executive
Officer, Overseas Private Investment Corporation, to The Honorable Max Baucus, Chairman of the Senate Committee on Finance and to The
Honorable Charles E. Grassley, Ranking Member of the Senate Committee on Finance 2, Appendix 2B (Feb. 19, 2002) (Exhibit 3) [hereinafter
OPIC Letter (Feb.)] (OPIC acknowledged active political risk insurance with Enron equity involvement but did not disclose the amount
involved.).

5 Investment Agreement, Puerto Quetzal Power Corp. and International Finance Corporation (Mar. 31, 1993) (EC 000036651 - EC 000036700,
Exhibit 4) [hereinafter IFC Investment Agreement].

6 Letter from Bruce J. Carlton, Acting Deputy Maritime Administrator, U.S. Department of Transportation Maritime Administration, to The
Honorable Max Baucus, Chairman of the Senate Committee on Finance at 1, 3 (May 22, 2002) (Exhibit 5) {hereinafter MARAD Letter]. See
also Enron’s Pawns, supra note 4, at 30-31.

7 Puerto Quetzal Power Corp. v. Commissioner, Docket No. 1731199 (Nov. 11, 1999) (Exhibit 6) [hereinafter Tax Court Petition].



Enron also claimed $1,534,539 (for the monthly payments of 6 percent from Enron/PQPC to
Electricidad Enron de Guatemala, S.A. (Enron/EEG) for eventual payment to Sun King) as a cost
of goods sold (Internal Revenue Code section 162).° The IRS also found, and Enron agreed, that
the $192,681 short-term capital loss claimed on the 1996 sale of Enron/PQPC to Centrans
Energy Services (a Cayman Islands company) was a $1,827,828 short-term capital gain.9

8 Tax Court Petition, supra note 7.

9 Department of Treasury - Internal Revenue Service, Notice of Proposed Adjustment To Taxpayer During Examination, Enron Corp. &
Subsidiaries 1995 & 1996, Entity: Enron International Inc., Issue No. 127 (May 5, 1999) (The Notice of Proposed Adjustment was signed as

“Agreed” by Edward R. Coats, Enron Vice President — Tax, Audits. The agreed to adjustment was for $2,020,509.) (Exhibit 7) [hereinafter IRS
Notice of Proposed Adjustment].



INVESTIGATION SUMMARY

The Guatemalan power project (the Guatemala Project) investigation included interviews of
or responses to questions from 15 individuals involved in the Guatemala Project (Appendix C),
review of thousands of documents from Enron, the Internal Revenue Service, Department of
Justice, Securities and Exchange Commission, Export-Import Bank, U.S. Trade and
Development Agency, Overseas Private Investment Corporation, Department of Transportation
Maritime Administration, and the World Bank/International Finance Corporation. The
investigation also included interviews of officials from the above agencies and organizations.

Based on a review the information provided, the Senate Finance Committee staff has
concluded the following with respect to the Guatemala Project:

1. Payments made by Enron to a Panamanian corporation were disguised as add-on fuel
charges in order to conceal them from U.S. and Guatemalan tax authorities. Enron
officials had knowledge that the payments made to the Panamanian corporation exposed
it to potential tax liability and penalties. An audit report prepared by Arthur Andersen
and internal Enron memoranda confirms that senior Enron officials were aware of the
payments and their questionable legality.

2. The U.S. agencies charged with enforcing non-tax criminal laws (the Department of
Justice and the Securities and Exchange Commission) failed to act on the non-tax
criminal referral made by the Internal Revenue Service (IRS).

3. Enron used World Bank funds and funds from U.S. taxpayer supported agencies and
lending organizations to finance the Guatemalan power project as well as the
questionable payments to Sun King. The World Bank and the U.S. Department of
Transportation Maritime Administration provided financing and the Overseas Private
Investment Corporation (OPIC) provided political risk insurance.

4. Bonuses and stock options were awarded when project financing was obtained, rather
than upon successful completion of a project.



STAFF RECOMMENDATION

Federal law enforcement agencies should establish clear procedures for handling
Internal Revenue Service referrals of possible non-tax violations.

Federal law enforcement agencies should establish procedures for open communication
between the agencies and the IRS to ensure coordinated and comprehensive investigations of
cases referred from the IRS. For example, law enforcement agencies should establish written
procedures for enforcement personnel to follow to ensure follow-through for proper investigation
of IRS referrals. The referral agency should prepare and include within the IRS case file, written
confirmation regarding the conclusion or declination of its investigation.

Internal Revenue Code (IRC) section 6103 should not deter the IRS or the referral agency
from requesting or receiving relevant information in order for the referral agency to timely,
efficiently, and effectively investigate the IRS referral. IRC section 6103 is a complicated and
lengthy provision of the tax code that deals with the confidentiality of taxpayer information. The
statute provides safeguards and procedures that allow the IRS to share information with a law
enforcement agency, and vice versa. Because referrals from the IRS involve taxpayer
information, employees of the agency are subject to the criminal and civil sanctions imposed by
IRC section 6103. Therefore, the procedures should include a discussion of section 6103 and the
ability within such section to access the taxpayer information needed in order to conduct a
thorough investigation of possible non-tax violations of Federal law.



STAFF INVESTIGATION FINDINGS

The Finance Committee staff has concluded the following with respect to Enron’s
Guatemalan power plant project (the Guatemala Project):

1. Disguising Payments for Tax Reporting Purposes

Payments made by Enron to a Panamanian corporation were disguised as add-on fuel
charges in order to conceal them from U.S. and Guatemalan tax authorities. Enron officials had
knowledge that the payments made to the Panamanian corporation exposed it to potential tax
liability and penalties. An audit report prepared by Arthur Andersen and internal Enron
memoranda confirms that senior Enron officials were aware of the payments and their
questionable legality.

Original Power Contract

The Guatemalan national utility is Instituto Nacional de Electrificacion (INDE). INDE
owned 91.7 percent of Empresa,'® the primary supplier of thermoelectric power to three of the
most heavily populated of Guatemala’s departments (Guatemala, Sacatepéquez, and Escuintla)."’
INDE sold electricity to Empresa and regulated the generation, distribution, and transmission of
electricity in all areas of the country where Empresa did not.'? Legally, Empresa was a private
company and INDE was heavily subsidized by the Guatemalan government."

On January 13, 1992, Texas Ohio Power Co. (TOP), a unit of a Houston-based gas pipeline
operator and marketer (unrelated to Enron), signed a 15-year power purchase agreement (PPA)14
to provide electricity to Empresa Electrica de Guatemala (Empresa). Under the contract, the
electricity would come from a 110-megawatt oil-powered, barge-mounted power plant to be built
and then sited on two barges at Puerto Quetzal, on Guatemala’s southern coast.”> Empresa was

obligated to pay for 110 megawatts of capacity and “to purchase at least 50% of the Guatemala
Project’s available energy output.”™®

On February 24, 1992, TOP signed an Agency Agreement to make substantial payments (16
percent of the capacity payments and 21 percent of the energy payments) worth over $200

10 McCleary, Rachel M., DICTATING DEMOCRACY: GUATEMALA AND THE END OF VIOLENT REVOLUTION 98 (University Press of Florida 1999)
[hereinafter DICTATING DEMOCRACY].

11 DICTATING DEMOCRACY, supra note 10, at 99.
12 DICTATING DEMOCRACY, supra note 10, at 98-99.
13 DICTATING DEMOCRACY, supra note 10, at 98.

14 Memorandum from Enron Power Corp., to the Overseas Private Investment Corporation for use by prospective lenders, Appendix A (Power
Purchase Agreement, Empresa Electrica De Guatemala, Sociedad Anonima and Texas-Ohio Power, Inc. (Barbara de de Wit, trans.) (Jan. 13,
1992)) (July 1992) (Exhibit 8).

15 Memorandum from Enron Power Corp., to the Overseas Private Investment Corporation for use by prospective lenders, Sections I and IV
(Executive Summary of Proposed Transaction and Project Participants) (July 1992) (Exhibit 9) [hereinafter Enron Memo to OPIC].

16 Enron Memo to OPIC, supra note 15, at 6.
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million'” to a group of individuals operating under the business name Sun King Trading
Company, Inc. (Sun King)."® In exchange, the Agency Agreement provided that Sun King “shall
make all necessary and other reasonably requested introductions, shall assist in facilitating
communications” with Empresa and “shall facilitate negotiations and timely execution of the
Power Generation Facility Purchase and Sale Agreement.””® Sun King also agreed to make
available all information about the purchase and sale agreement, and to “provide all necessary
initial and ongoing permits and consents of the Government of Guatemala.”?°

The power purchase agreement by and between the Guatemalan national utility (INDE) and a
private sector merchant power company (TOP) also involved the third party agent, Sun King.
Although Sun King agreed to certain obligations under the Agency Agreement, this did not
necessarily translate into actual obligations. A memorandum prepared by Enron’s Guatemalan
attorney, Jorge Asensio, stated that “the Sun King payments do not represent any REAL service
to Puerto Quetzal Power Corp.”*!

Power Purchase Agreement

Guatemalan
Government

92% ownership

“Servicec” Power
. >
Sun King ' TOP Empresa
16% of Capacity payments Capacity payments
+ 21% of Energy payments + Energy payments

Intermediate Structure of the Transaction

TOP had a 60-day window to arrange commitments for financing the Guatemala Project. In
the final days before TOP's 60-day window was set to expire, developers employed by TOP,

17 Memorandum from Enron Power Corp., to the Overseas Private Investment Corporation for use by prospective lenders, Appendix G, 2 (Cash
Flow Puerto Quetzal Power Project) (July 1992) (Exhibit 10) [hereinafter Enron Memo to OPIC Cash Flow].

18 Agency Agreement, Texas-Ohio Power, Inc. and Sun King Trading Company, Inc. (Feb. 24, 1992) (EC2 000034349 — EC2 000034351,
Exhibit 11) [hereinafter Agency Agreement]. See also IRS Appellate Transmittal Memorandum and Case Memo 7 (November 03, 2000) (signed
Lawrence M. Fagan, Appeals Officer (Sept. 5, 2000); approved James M. Stryker, Associate Chief (Sept. 5, 2000)) (Exhibit 12) [hereinafter
Appeals Memo and Case Memo] (Sun King was formed by five prominent Guatemalan businessmen (Oswaldo Mendez Herbruger, Roberto
Lopez, Henrik Preuss, Marco Antonio Lara, and Raul E. Arrondo). Sun King was possibly formed to locate independent power companies to
participate in privatization of the electric power business in Guatemala. (i.e., the first privately-owned power venture in Guatemala)). See also
Cerigua Weekly Briefs May 2 - 8, 1993: Government Retreats on Rate Hike, CERIGUA, May 10, 1993, at 4 (After the 1992 negotiations, a brother
to Oswaldo Mendez Herbruger (an owner of Sun King) was appointed Assistant Finance Minister for Privatization, and had announced in May
1993, an eighteen month plan to sell the majority of state-owned enterprises.); Cerigua Weekly Briefs June 13 - 19, 1993: Herbruger Voted Vice
President, CERIGUA, JUNE 21, 1993 (Additionally, on June 18 1993, Mr. Herbruger’s great-uncle was selected as Guatemala’s new vice
president.).

19 Agency Agreement, supra note 18.
20 Agency Agreement, supra note 18, at 2.

21 Memorandum from Jorge Asensio A., to James J. Steele and Bill Coy 2 (Feb. 26, 1993) (EC2 000036550 — EC2 000036553, Exhibit 13)
[hereinafter Asensio Memo IJ.
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Enron, King Ranch Power Corporation (King Ranch), and Wirtsila Diesel were in Guatemala
negotiating with Sun King. The night before TOP’s contract rights were set to expire, Enron
developer David Haug, accompanied by Sun King owners, informed the competing parties that
Enron would agree to start construction of the power barge and seek non-recourse financing
while the Guatemala Project proceeded to commercial start-up. Additionally, Enron agreed to
pay Sun King a compensation package based on Project gross revenues.>

On March 12, 1992, Mr. Haug presented TOP with the following three documents for
signature:

1. Agreement by and between TOP and Enron Power Development Corp. (Enron/EDC) to
transfer the Power Purchase Agreement to Enron/EDC for the following consideration:
e $100,000 within three business days;
e $100,000 by December 1, 1992;

$100,000 reimbursement for expenses;

6 percent of the monthly gross revenues generated under the PPA;

$700,000 on the date of first commercial operation under the PPA; and

$700,000 180 days after the date of first commercial operation.”

2. Amendment to the TOP/Sun King Agency Agreement dated February 24, 1992, stating
that (1) Sun King (Agent) is no longer empowered to act on behalf of TOP (Principal)
and (2) TOP is to pay Sun King an amount monthly equal to 6 percent of the gross
revenues generated by sales of electricity and payments for capacity under the PPA dated
January 13, 1992.%

3. Letter addressed to Enron stating that TOP transfers its right to receive a monthly
payment of 6 percent to Sun King.”

22 See Interview of Jude Patrick LaStrapes, in Winnebago, Wis. (July 17, 2002) (Former President of Texas-Ohio Power) [hereinafter LaStrapes
Interview]; See also Interview Diego (Dean) C. Rojas, in Houston, Tex. 12 (August 7, 2002) (Mr. Rojas was the Manager of Acquisitions, King
Ranch) (According to Mr. Rojas, the Enron concessions “blew-away” the competing bids.) [hereinafter Rojas Interview].

23 Agreement, Texas-Ohio Power, Inc. and Enron Power Development Corp. (Mar. 12, 1992) (EC2 000034376 — EC2 000034378, Exhibit 14).

24 Amendment to That Agency Agreement Dated February 24, 1992, Texas-Ohio Power, Inc. and Sun King Trading Company, Inc. (Mar. 12,
1992) (EC2 000034347 — EC2 000034348, Exhibit 15).

25 Letter from Patrick LaStrapes, President, Texas-Ohio Power, Inc., to David L. Haug, (Mar. 12, 1992) (EC2 000034379, Exhibit 16)
fhereinafter TOP Transfer Letter]. See also Letter from David Haug, Managing Director, Enron Power Development, Corp., to Patrick
LaStrapes, President, Texas-Ohio Power, Inc. (Mar. 12, 1992) (EC2 000034380, Exhibit 16); Letter from David Haug, Managing Director, Enron
Power Development, Corp., to Sun King Trading Company, Inc. (Mar. 12, 1992) (EC2 000034381, Exhibit 16).



Thus, the PPA by and between the Guatemalan national utility and TOP was amended as
follows:

Amended Power Purchase Agreement

Guatemalan
Government

Power 92% ownership

Enron/EDC ,

Sun King ' | | Empresa

6% of gross receipts

Capacity payments
+ Energy payments

The payments Enron agreed to make would at least represent some compensation for the
value TOP created in securing the PPA, and would serve to reimburse TOP for some of its out-
of-pocket expenses. Patrick LaStrapes, TOP’s President, claimed that he signed the three
documents because it was clear to him that the PPA would be awarded to Enron. However, Mr.
LaStrapes could not explain why the three documents were drawn to give the appearance that 6
percent of the Guatemala Project’s monthly gross revenue was due to TOP, and that TOP had
agreed to assign its rights to this 6 percent revenue stream to Sun King. Mr. LaStrapes maintains
that Enron had engaged in unilateral negotiations with Sun King and reached a separate
agreement to compensate Sun King with 6 percent of the Guatemala Project’s gross revenues.”
Nonetheless, the uncertainty surrounding Sun King’s role in the deal raises the issue of the
legitimacy of the 6 percent payments.

26 LaStrapes Interview, supra note 22.
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Final Structure of the Transaction

Enron used its subsidiaries and a public limited partnership to transfer money and ownership
interests in the Guatemala Project.

To build, own, and operate the power barge at Puerto Quetzal, Enron Development Corp.
(Enron/EDC) formed a U.S. subsidiary with a Guatemalan branch known as Puerto Quetzal
Power Corp. (Enron/PQPC).*” The ownership structure was designed to retain U.S. flag registry
on the two power barges.28 On November 13, 1992, Enron/EDC transferred to Enron/PQPC all
of Enron/EDC’s title and interest in the Guatemala Project’s assets, and all of Enron/EDC’s
liabilities and obligations attaching to the Guatemala Project’s assets.”

Enron/
EDC
Title and interest
in Project’s
assets, liabilities
and obligations
PQPC (with
Guatemalan
Branch)

27 Enron Memo to OPIC Cash Flow, supra note 17.

28 Interview of Ron Teitelbaum, in Houston, Tex. (September 17, 2002) (Mr. Teitelbaum was the Tax Manager, Enron Corp.) (Furthermore,
subsequent international power projects were structured through tax haven ownership.).

29 Assignment and Assumption Agreement, Enron Power Development Corp. and Puerto Quetzal Power Corp., Guatemala Branch (Nov. 13,
1992) (EC2 000034409 — EC2 000034412, Exhibit 17).
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After the Puerto Quetzal power plant project began commercial operations in February 1993,
Enron received a letter (dated March 1, 1993) from Sun King.30 Sun King requested that
“monthly payments of 6.0 percent of the gross revenues generated by the sale of electricity and
payment of contract capacity . . . be sent/transferred to our banks: Deutsch-Suedamerikanische
Bank AG, Miami Agency.””’ On March 3, 1993, Sun King represented its right to receive 6
percent of the Guatemala Project gross revenues as “inherited” by Enron from TOP.** Sun King
also objected to any of the monthly payments made net of Guatemalan taxes.>

In the same month, Guatemala’s President Serrano proposed a very controversial increase in
electrical rates, with disastrous consequences. On top of a 47 percent rate increase in August
1991, and another 20 percent rate increase in September 1992, President Serrano proposed, in
February 1993, to raise rates again. The rate increase was another 47 percent on average, but as
much as 400 3percent for some customers, according to the Guatemalan human rights
ombudsman.>*

The President of Congress recommended that Guatemalans not pay their electric bills,
and the human rights ombudsman filed an injunction to block the rate increase due to its effects
on the poor in Guatemala. Riots ensued throughout the spring of 1993. Those riots, along with
political differences over the rate increases, led to President Serrano’s failed attempt to take over
the government in May 1993, and his subsequent ouster. 1t was in this environment that
Enron apparently worked to conceal its deal with Sun King from the public. ‘

On March 31, 1993, Section 1.29 of the original agreement (November 13, 1992) Project
Operation and Maintenance Agreement between Enron/PQPC (Project owner) and Electricidad
Enron de Guatemala (Enron/EEG) (Project operator) was deleted in its entirety and replaced
with a provision that included fuel oil as a reimbursable expense.”® The next day, Enron/EEG
and Enron Power Oil Supply Corp. (Enron/EPOS) entered into a Fuel Supply and Maintenance
Agreement. The fuel supply agreement provided that Enron/EEG would pay or cause to be paid
to EnrorEPOS “an amount equal to six percent of the gross monthly revenue of Puerto Quetzal
(‘the monthly fee’)” in addition to the amounts necessary to reimburse Enron/EPOS for its
payments to its supplier for fuel.”” Thus, the 6 percent payments flowed from Enron/PQPC, to
Enron/EEG, to Enroo/EPOS, and finally to Sun King.

30 Oswaldo Mendez Herbruger, President, Sun King Trading, Inc., to David Haug, (Mar. 1, 1993) (EC2 000036565, Exhibit 18) [hereinafter
Herbruger Memo Mar. 1].

31 Herbruger Memo Mar. 1.

32 Oswaldo Mendez Herbruger, President, Sun King Trading, Inc., to David Haug, (Mar. 3, 1993) (EC2 000036566 — EC2 000036567, Exhibit
19) fhereinafter Herbruger Memo Mar. 3].

33 Herbruger Memo Mar. 3, supra note 32.
34 Cerigua Weekly Briefs April 25 - May 1, 1993: Power Rate Hike Sparks Protests, Cerigua, May 3, 1993.
35 DICTATING DEMOCRACY, supra note 11, at 97-149.

36 Operation and Maintenance Agreement and Amendments, Puerto Quetzal Power Corp., Guatemala Branch and Electricidad Enron De
Guatemala, S.A. (Nov. 13, 1992; amended Mar. 31, 1993; Aug. 22, 1995; and Dec. 31, 1995) (EC2 000034527 — EC2 000034575, Exhibit 20)
(Puerto Quetzal Power Corp., Guatemala Branch was the Owner and Electricidad Enron De Guatemala, S.A. was the Operator).

37 Fuel Supply and Maintenance Agreement, Electricidad Enron De Guatemala, S.A. and Enron Power Oil Supply Corp., (Apr. 1, 1993) (EC2
000034352 — EC2 000034357, Exhibit 21) (Electricidad Enron De Guatemala, S.A. was the Operator).
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Fuel/Supplv Agreement

Enron/EEG
“Operator”
$ for fuel + 6% of ( Guatemalan)
: revenues (Fuel Supply
Sun Kll’lg & Maint. Agreement)

6% of

revennes

$ for fuel + 6% revenue
based dispatch fees
(Op. & Maint. Agreement)

Fuel storfuel| Enron/EPOS Enron/PQPC
Supplier “Fuel Manager” “Owner”
(unrelated) (U.S) (U.S.)
Fuel Fuel

Questionable Legality of the Payvments

On April 12, 1993 and May 13, 1993, $219,330.27 and $256,696.09, respectively, were wire
transferred from Enron/EPOS to Sun King’s designated Miami bank.”® Enron knew that this
arrangement presented problems. An Enron memo stated, “this 6% amount is still a separate
item of payment and, as described in the contract, is subject to a 1% limitation (as well as a 25%
withholding tax and the 3% stamp tax).” 3% The memorandum also described the enormous
markup that would be required if the 6 percent were billed as part of the fuel price and not as a
separate fee.*

Apparently, Enron struggled to meet the demands of Sun King. Sun King insisted on
payment in U.S. dollars outside of Guatemala and free of Guatemalan taxes.” Enron was not
obligated by its contract to pay as Sun King requested. “2 Several Enron memoranda document
the many questions of how to pay Sun King, including whether or not the Sun King obligation
was a liability of Enron/EDC or of Enron/PQPC, how to make the payments (in dollars or
Guatemalan quetzales), to what bank (Guatemalan or foreign), and how to represent the
payments (e.g., as a commission or a royalty, and for what type of services). Enron’s

38 Enron Power Corp. Memorandum from Carl Waldo, to David Odorizzi 4 (May 26, 1993) (EC2 000036574-EC2 000036577, Exhibit 22)
[hereinafter Enron/Waldo Memo]; See also Accounting Documents relating to payments tendered by EEG to EPOS, Enron response to Senate
Finance Committee (September 18, 2002) (EC 001911594-EC 001911595, Exhibit 23). Cf. Interview with Richard A. Lammers, President,
Global Energy Advisors, in Houston, Tex. (August 8, 2002) (Mr. Lammers was the Treasurer of Puerto Quetzal Power Corp.) [hereinafter
Lammers Interview] (Mr. Lammers denied any knowledge of authorizing payments to Sun King.).

39 Enron/Waldo Memo, supra note 38, at 3.
40 Enror/Waldo Memo, supra note 38, at 3.

41 See Enron/Waldo Memo, supra note 38; Memorandum from Jorge Asensio A., to David Odorizzi 2 (Dec. 13, 1993) (Exhibit 24) [hereinafter
Asensio Memo 11]; Herbruger Memo Mar.3, supra note 32; Enron Corp. Memorandum from Ron Teitelbaum, to David Haug, Rick Lammers,
David Shields, Eric Wycoff, and Rob Walls (March 12, 1993) (EC2 000036568-EC2 000036569, Exhibit 25).

42 See Asensio Memo I, supra note 21; Enron/Waldo Memo, supra note 38; Asensio Memo II, supra note 41; Memorandum from Bill Leggatt,
to Roberto Figueroa, Bill Votaw, Vinicio Urdaneta, Chuck Emrich, and Ron Teitelbaum, (Feb. 6, 1995) (Exhibit 26) (See List of Interviews,
Appendix C, regarding positions held at Enron Corp. or its affiliates.).
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Guatemalan attorney, Jorge Asensio, described the difficulties of making such payments legally,
and advised not to cede to Sun King’s demands.

The memoranda also show that Enron officials knew there were legal problems in describing
the payments in any legitimate way. Mr. Asensio stated, “the Sun King payments do not
represent any REAL service to Puerto Quetzal Power Corp.”* The only real service that Sun
King performed was to “introduce Texas Ohio to President Serrano, and talked him into signing
the contract. It is the typical ‘finder fee’ arrangement, with the only difference that the fee was —
for that service — completely out of hand.”** Mr. Asensio advised Enron that the payments could
not be listed as a commission because, legally, a commission must be one-time rather than on-
going, and must be justified by the nature of the transaction.” Another Enron memorandum
showed that Enron knew the payments could not be considered a royalty, because under
Guatemalan law a royalty can not exceed 5 percent and is limited to payment for certain
purposes.*

An internal Enron memorandum, dated May 26, 1993, detailed a number of potential
alternative methods of payment, each of which was acknowledged to have legal, tax, or other
problems, and noted that the payments “could not qualify as a ‘royalty’ as defined in the law.
Another internal Enron memorandum, dated November 17, 1993, stated that “the system of
making dispatch payments to our Guatemalan O&M company (‘EEG’) and then EEG making a
brokerage and handling payment for fuel delivered from other Enron affiliates was adopted in
order to find a way to make the Sun King payment fully deductible in Guatemala and avoid
having to gross-up the 25% Guatemalan withholding tax on such payments.”48

5347

By December 1993, however, another memorandum from Mr. Asensio indicated that Enron
was still searching for alternatives for the Sun King payments and was considering a buy-out of
the obligation based on its net present value,” an approach that had been raised but not pursued
in the May 26 Enron memorandum.’® Mr. Asensio stated in his December 1993 memorandum
that “Sun King did not deliver all the offerings, representations or promises made during the
negotiations.”5 : Thus, both Mr. Asensio and Mr. Waldo advised Enron not to agree to Sun
King’s after-the-fact insistence on receiving dollars, outside of Guatemala, not subject to
Withholding.52 Nonetheless, Enron used an arrangement to move funds in a way that complied
with Sun King’s request to be paid in U.S. dollars and to hide them from Guatemalan tax
authorities.”

43 Asensio Memo I, supra note 21, at 2.

44 Asensio Memo 11, supra note 41, at 2.

45 Asensio Memo I, supra note 21, at 3.

46 Enron/Waldo Memo, supra note 38, at 2.

47 Enron/Waldo Memo, supra note 38, at 2-4.

48 Enron Corp. Memorandum from Ron Teitelbaum, to David Odorizzi 2 (Nov. 17, 1993) (EC2 000036586-EC2 000036589, Exhibit 27).

49 See Asensio Memo I1, supra note 41. Cf. Interview David H. Odorizzi, Executive Vice President and Chief Financial Officer, EnLink
Geoenergy, in Houston, Tex. (August 8, 2002) (Mr. Odorizzi could not recall details of the buy-out offers made Sun King group.).

50 Enron/Waldo Memo, supra note 38.
51 Asensio Memo II, supra note 41, at 2.
52 See Asensio Memo I, supra note 21, at 2; Enron/Waldo Memo, supra note 38, at 2-3.

53 Enron/Waldo Memo, supra note 38, at 2.
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A March 10, 1995 internal audit prepared by Arthur Andersen for Enron/PQPC found that:
[the] practice of paying Sun King’s fee through the fuel payment to EPOS on a tax free
basis exposes EEG (Electricidad Enron de Guatemala) to a potential tax liability,
including penalties. The price paid for fuel by EEG to EPOS is more than the price
charged by EEG to PQPC as a reimbursable expense. The difference would be evident
and would warrant an explanation to Guatemalan officials if exposed.5 4

The Arthur Andersen audit report further states that:

the payment to Sun King represents a commission payment to a corporation not
domiciled in Guatemala. As such, there are specific taxes required by Guatemalan law to
be withheld, and significant penalties (including criminal) for failure to do so. Based on
total fees made to Sun King to date, a potential liability of approximately $1.6 million
(not including compensatory interest) exists for 1994. This liability could approach $2.9
million by 1995 year end.”

Finally, on March 31, 1993, Enron/EDC sold 50 percent of its shares of Enron/PQPC to King
Ranch Power for $14.9 million.>®

54 Arthur Andersen LLP, Puerto Quetzal Power Corp. Summary of Audit Findings 12 (March 10, 1995) (EC 001918781-EC 001918794,
Exhibit 28) [hereinafter Andersen Audit].

55 Andersen Audit, supra note 54, at 12.

56 Project Participation Agreement, King Ranch Power Corp. and Enron Development Corp. (Mar. 31, 1993) (EC2 000034460-EC2 000034507,
Exhibit 29); See also Felton McL Johnston, Vice President for Insurance, Overseas Private Investment Corporation, to Paul E. Parrish, Risk
Management Analyst, Enron Corp. | (April 28, 1993) (Exhibit 30); Rojas Interview, supra note 22. (The 15-year Project net income stream was
still attractive and within targets set by the King Ranch Power’s Board of Directors for asset acquisitions. Thus, King Ranch Power bought back
into the Project once it was in commercial operation.).
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The $12 Million Buy-QOut

It was in the May 1993 timeframe when Enron/EDC opened formal discussions with Sun
King regarding a buy-out of their gross profits interest in the Guatemala Project. Enron/EDC
dispatched James J. Steele (one of the three initial Enron/EDC developers involved in the 1992
neootlatlons) to meet with Sun King. Sun King dismissed Mr. Steele’s counter offer as too
low.”” Instead, on September 27,1993, Sun King proposed buy-out offers ranging between $17
mllhon and $34 million.”® The buy-out was calculated “based on the present value of our [Sun
King’s] contract with Enron Power Development Corp.”® Sun King stated, “we would like to
remind you that our payments were negotiated from the beginning of the project so that they are
net figures not subject to withholding of any taxes.” ® Furthermore, Sun King suggested that
Mr. Steele reconsider his offer “to more closely reflect a fair compensation for our group in
return for forfeiting payments on the present contract between PQPC and Empresa Electrica de
Guatemala, S.A.™®"

Sun King did not want to deal further with Mr. Steele.%> The next Enro/EDC employee sent
to negotiate with Sun King was David Odorizzi. In a January 28, 1994 memorandum, David
Odorizzi stated “some good strategic reasons™ for attempting another buy-out of Sun King,
including that “[t]he relationship between Sun King and the former regime could prove
embarrassing.” %> Another reason was that “[a]t this time, Sunking’s [sic] political influence is
fairly low, and in practical terms Sunking [sic] seems reluctant to flex any political muscle they
have left to help the project.”®* Mr. Odorizzi proposed a buy-out offer of $10 million,

cond1t10na1 on Enron Board approval and acceptable financing,” and capped by a $15 million
ceiling.®> On March 16, 1994, Mr. Odorizzi presented Sun King with a written buy-out offer of
$10 million “effective date 1 January 1994.” ® Although Sun King considered Mr. Odorizzi’s
approach more low key than that of Mr. Steele, they rejected Mr. Odorizzi’s buy-out offer, and
presented Enron Power Corp. (the direct parent of Enron/EDC) with a $15 million counter
offer.” By December 31, 1994, an agreement to buy-out Sun King had still not been reached.

57 Interview with William A. Coy, Engineer, in Manassas, Va. (July 24, 2002) (Former developer of Enron Power Development Corporation)
[hereinafter Coy Interview].

58 Letter from Oswaldo Mendez Herbruger, President, Sun King Trading Inc., to James Steel [sic], Enron Power Corp. (Sept. 27, 1993) (EC2
000036580-EC2 000036581, Exhibit 31) [hereinafter Herbruger Letter Sept.].

59 Herbruger Letter Sept., supra note 58, at 1.
60 Herbruger Letter Sept., supra note 58, at 2.
61 Herbruger Letter Sept., supra note 58, at 2.

62 According to a former Enron executive, Sun King was irritated with Mr. Steele’s demand to be treated as a dignitary. Mr. Steele requested
limousine service and the Presidential suite. Mr. Steele was informed that the only limousine in Guatemala was used only for weddings and
funerals. See Coy Interview, supra note 57; Interview with Raul E. Arrondo, President, Grove Energy Systems, L.L.C., in Miami, Fla. (August
6, 2002) [hereinafter Arrondo Interview]. Cf. Interview James J. Steele, President and CEO, TM Power Ventures L.L.C., in The Woodlands,
Tex. (July 18, 2002) (Mr. Steele was a principal/developer of Enron Power Development Corporation.) (Mr. Steele could not recall any details of
any of the 1993 meetings and offers to Sun King.).

63 Memorandum from David Odorizzi, to Rod Gray 1 (Jan. 28, 1994) (EC2 000036593, Exhibit 32) [hereinafter Odorizzi/Gray Memo].
64 Odorizzi/Gray Memo, supra note 63, at 1.
65 Odorizzi/Gray Memo, supra note 63, at 2.

66 Enron International Inc. Letter from David H. Odorizzi, President International Business Ventures, to Messrs. Sun King Trading Company,
Inc. (Mar. 16, 1994) (EC 001918602-EC 001918603, Exhibit 33).

67 Letter from Oswaldo Mendez Herbruger, President, Sun King Trading Inc., to Messrs. Enron International Inc. (Mar. 16, 1994) (EC
001918604-EC 001918606, Exhibit 34) [hereinafter Herbruger Letter March]; See also Arrondo Interview, supra note 62, Coy Interview, supra
note 57.
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Sun King received monthly payments totaling $4.8 million since April 1993. Sun King received
another $750,000 in payments from January 1995 through March 1995. 8

Two significant events transpired prior to Enron’s August 1995 buy-out of Sun King. First,
Enron sold a 50 percent equity interest in Enron/PQPC as an asset in the initial pubhc offering of
Enron Global Power & Pipelines L.L.C. (Enror/EPP), a public limited pa.rtnershlp Second
Enron reacquired the 50 percent equity interest in Enrorn/PQPC held by King Ranch Power.”®

68 Electricidad Enron de Guatemala, S.A., B& H Charges Vs. Commission Payments, Enron response to Senate Finance Committee (September
18, 2002) (EC001911596, Exhibit 35) (“Reconciliation of Payments made to Sun King vs B&H Chg Received from EEG”).

69 Enron Global Power & Pipelines L.L.C. (EPP) was formed in November 1994, to own some of Enron’s power and pipeline assets in
developing countries. At formation, Enron included 50% of the outstanding stock of Puerto Quetzal Power Corporation as one of the Projects
vended into EPP. See Form 10-K, Annual Report, Enron Corp. and Subsidiary Companies (fiscal years ended Dec. 31, 1994 and Dec. 31, 1995)
(At August 22, 1995, Enron remained a 52% partner in EPP.), at http://www.sec.cov/Archives/edear/data/72859/0000072859-95-000014.txt
{hereinafter Form 10k].

70 On December 16, 1994, King Ranch Power exercised an option under an existing agreement with Enror/EDC, and sold its 50 percent
commeon stock interest in Enron/PQPC to Enron/EDC’s designee Enron International, Inc. (Enron/EIl) for cash of $15.2 million. See Stock
Purchase and Related Transactions Agreement, King Ranch Power Corp., King Ranch Oil and Gas, Inc., Enron Corp., Enron Development Corp.,
Enron International Inc., Enron Global Power & Pipelines L.L.C., Electricidad Enron De Guatemala S.A. (Dec. 16, 1994) (EC2 000034508-EC2
000034513, Exhibit 36); See also Rojas Interview, supra note 22 (The King Ranch Board had taken exception to the economic performance of
assets recommended and purchased by Mr. Rojas and his immediate supervisor. Thus, the decision was made to liquidate the interest King
Ranch Power held in these assets.).
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As aresult, by August 1995, Enron and its affiliates appeared to hold the common stock
interest in Enron/PQPC, as depicted in the following chart:”’

Enron Corporate Structure

Enron
Corp.
Enron
Enron — | International Enrgn
Power Inc. Equity
Corp.
I
' 1
Enron/EPOS Enron/EDC Enron Global
(US)
Enron de
Guatemala
(Guatemala) >0%
Enron
Holding
LLC (US Public
+—| Investors
l 48%
52%
v
PQPC (with [
Guatemalan 50%
Branch)
EPP LLC
(US)

71 IRS Notice of Proposed Adjustment, supra note 9; See also Form 10-K, supra note 69.
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With Enror/PQPC now owned partially by the public, Enron utilized $6 million of funds
from Enron/EPP (the public partnership) to fund 50 percent of the Sun King buy-out.”” This
was apparently not Enron’s only use of public partnership monies.” Enron used Enror/EPP to
fund Enron Corp. obligations.”* Additionally, Henrik Preuss (one of the owners of Sun King and
owner of Centrans) was given a preferential right of first refusal to negotiate the purchase of a 50
percent equity interest in Enron/PQPC.”

On August 22, 1995, a “Termination and Release Agreement” was executed by and between
Enron/EDC, Sun King, and Centrans International Sociedad Anomina (Centrans), % and $12
million was ere transferred for credit to Centrans at Deutsch-Suedamerikanische Bank Ag.,
Miami Agency.”” The Termination agreement provided, in part, that:

oy

Sun King would transfer its right to receive monthly payments to Centrans;

2. Enron/EDC would pay Centrans $12 million; and

Sun King would release Enrorn/EDC and its affiliates from any and all obligations to
make monthly payments that accrue on or after August 1, 1995.

»

On January 9, 1996, Enron International Inc. (domestic brother-sister to EDC) (Enron/EII)
sold its 50 percent interest in the outstanding stock of Enron/PQPC (reacquired from King Ranch
Power) to Centrans for $16 million cash and a promissory note for $7,220,508.”® The
prorm%sory note reflected that $16 million in cash was all that could be raised by January 9,

1996.

72 Wire Transfer Request, Enron Global Power & Pipeline L.L.C. , to Centrans Internacional, S.A. (Aug. 22, 1995) (EC2 000034600-EC2
000034602, Exhibit 37) [hereinafter Wire Transfer]. See also; Form 10-K, supra note 69.

73 Telephone Interview with James Alexander, (October 17, 2002) (Former Senior Vice President and Chief Financial Officer of Enron Power
& Pipeline L.L.C.) [hereinafter Alexander Interview].

74 Alexander Interview, supra note 73; See also Loren Steffy & Adam Levy, Enron’s Original Sin, BLOOMBERG, April 2002, at 34.
75 Rojas Interview, supra note 22.

76 Termination and Release Agreement, Enron Development Corp., Sun King Trading Company, Inc., and Centrans Internacional, S.A. (Aug.
20, 1995) (EC2 000034382-EC2 000034386, Exhibit 38).

77 Wire Transfer, supra note 72. See also Arrondo Interview, supra note 62; Rojas Interview, supra note 22; Interview with David Haug,
Prinicipal, The Haug Group, in Houston, Tex. (July 18, 2002) (Mr. Haug was the Managing Director, Enron Development Corporation.)
[hereinafter Haug Interview] (Neither Mr. Arrondo nor Mr. Haug could recall how the $12 million figure was derived, or provide any details
regarding how resolution progressed from Sun King’s 1993 $30 million initial asking price.).

78 Stock Sale Agreement, Enron International Inc. and Centrans Energy Services, Inc. (Jan. 9, 1996) (Exhibit 39). See also Presentation of the:
Centrans Group, Provided to the Overseas Private Investment Corporation (not dated) (Exhibit 40 is on file with the Senate Finance Commitiee)
(Centrans Energy Services, Inc. was profiled as a Centrans group affiliate and the Centrans Group was noted as playing a vital role in the
installation of the Enron/PQPC power project.).

79 Rojas Interview, supra note 22 (Following Diego Rojas’s employment with King Ranch Power he was hired by Henri Preuss (the owner of
Centrans and one of the Sun King owners) to negotiate the purchase of the 50 percent equity interest in Enron/PQPC. Mr. Rojas believed that the
purchase price was a good deal for Centrans (i.e., 50 percent of Enron/PQPC’s book value). Mr. Rojas was unaware of the source of the $16
million.).
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The Sun King termination payment and the subsequent purchase of a 50 percent equity
interest in Enron/PQPC by Centrans Energy Services resulted in the following corporate

relationship:

The Enron/Centrans Corporate Relationship

Centrans
Group

Release of Obligation

Sun Centrans Intl.
King ———» Soc. Anom.
Right to
payments
August 22, 1995
January 9, 1996
Centrans
Energy
Services

Thus, the buy-out of the obligation to Sun King appears to have been orchestrated through a

Enron
Group
Enron/EDC
$12,000,000
$16,000,000 +
$7,220,508 note
=> Enron
P International
50% of shares
of PQPC

series of transactions involving Enron subsidiaries, interconnected corporations via common

owners, and the use of public partnership monies. Enron went to great lengths, using numerous
entities, to disguise the periodic payments made to Sun King and the buy-out payments made to

Sun King in order to characterize the payments as a corporate tax deduction.
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II. Lack of Coordination Among U.S. Federal Agencies

The U.S. agencies charged with enforcing non-tax criminal laws (the Department of Justice
and the Securities and Exchange Commission) apparently failed to act on the non-tax criminal
referral made by the Internal Revenue Service (IRS).

Under the Foreign Corrupt Practices Act (FCPA), it is illegal for a U.S. company to pay
foreign officials for the purpose of obtaining or keeping business. It is also illegal to make
payments to a third party, while knowing that all or a portion of the payment will go directly or
indirectly to a foreign official. U.S. companies are expected to exercise due diligence and take
precaution;oin developing business relationships to avoid being held liable for corrupt third-party
payments.

The Department of Justice (DOJ) is responsible for enforcement of these provisions of
FCPA. The Securities and Exchange Commission (SEC) plays a coordinating role, enforcing
other provisions that require companies to keep accurate records and to maintain accounting
systems that assure management’s control over assets and taking certain actions against
individuals or firms charged or convicted of FCPA violations.

Internal Revenue Service Actions

The IRS is an organization with 100,000 employees worldwide. If a taxpayer is under IRS
audit, he typically deals with a Revenue Agent from the IRS Examination division. If the
taxpayer disputes the decision of the Revenue Agent, the taxpayer may file a petition with the
U.S. Tax Court or ask for the IRS Appeals division to review the case. The IRS Criminal
Investigation Division (CID) investigates violations of the tax laws.

The size and complexity of the IRS organization and mission may have contributed to the
apparent delay in investigating Enron’s questionable payments to Sun King. Specifically,
Enron/PQPC'’s classification of the payments to Sun King occurred four years before the IRS
investigation and referral to the DOJ and SEC.

On March 31, 1995, the Houston, Texas division of the IRS CID interviewed a confidential
informant, who provided four Enron memoranda.®’ Houston CID forwarded their findings to the
Houston Examination division on December 12, 1995.%* The following timeline tracks IRS
actions regarding the audit of Enron’s questionable payments to Sun King:

June 17, 1997 Examination team leader evaluates the informant’s information
July 8, 1998 Enron/PQPC’s 1996 tax return is pulled from “unopened” inventory

80 U.S. DEP’T OF JUSTICE, FOREIGN CORRUPT PRACTICES ACT ANTI-BRIBERY PROVISIONS (Mar. 15, 2002), at
http://www.usdoj.gov/criminal/fraud/fcpa/dojdoch.htm; See also Michael V. Seitzinger, Congressional Research Service, American Law
Division, Foreign Corrupt Practices Act, RL30079 (Mar. 3, 1999) (This report includes the history and analysis of the 1977 Foreign Corrupt
Practices Act (FCPA) and the 1988 amendments to FCPA.).

81 Gerald A. Richards, International Examiner, Internal Revenue Service (September 23, 2002) [hereinafter IRS Timeline].

82 IRS Timeline, supra note 81.
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July 16, 1998 International Examiner interviews informant

July 30, 1998 Tentative decision to open 1995 Enron/PQPC tax return for separate audit

August 10, 1998 Decision to delay opening; consent given to develop facts as an issue
surrounding the Enron Corp. 1995 and 1996 tax returns but not as a
separate audit, thus limiting the type of information requested.

March 16, 1999  Request to Houston District Disclosure Office to make referrals to DOJ
and SEC regarding potential violation of FCPA

March 16, 1999  Houston District Counsel authorizes further development of issues

May 5, 1999 Notice of Proposed Adjustments presented to Enron Corp.®’

May 1999 IRS makes referrals to DOJ and SEC

On examination of Enron’s tax returns, the IRS identified the transactions related to Sun
King and Centrans as questionable with respect to their tax treatment. The IRS disallowed the
$333,000 and $800,000 amortization expenses (under IRC section 197) that Enron claimed in
1995 and 1996 for the $12 million payment to Centrans.** The IRS also disallowed the
deduction of the $1,534,539 as cost of goods sold (under IRC section 162) in 1995 (the monthly
payments of 6 percent from Enron/PQPC for eventual payment to Sun King), arguing that the
expense was not an ordinary and necessary business expense.85 The IRS also argued, and Enron
agreed, that the $192,681 short-term capital loss claimed on the 1996 sale of Enron/PQPC to
Centrans was a $1,827,828 short-term capital gain.86

On November 12, 1999, Enron’s counsel, Vinson & Elkins, filed a petition with the United
States Tax Court for 1995 and 1996 tax deficiencies determined by the IRS for Enron/PQPC in
the amounts of $375,368 and $160,000, respectively.87 On December 21, 1999, the IRS’s
Houston District Examination Division responded in writing to Enron’s Tax Court Petition.*®
The IRS’s Houston District Counsel referred the case docket to the IRS’s Houston District
Appeals division. The Appeals division decided not to pursue the deficiencies. In light of the
fact that Appeals determined the IRS could not use the four memoranda from Enron in court,
thus presenting “insurmountable hazards in pursing” the IRS’s basis for its deficiency
assessment.” No further attempt to address the $800,000 annual amortization expense into 1997
and subsequent tax periods are indicated.

83 IRS Timeline, supra note 81.

84 Tax Court Petition, supra note 7. In general, the purchase price allocated to intangible assets acquired in connection with the acquisition of a
trade or business must be capitalized and amortized over a 15-year period under Internal Revenue Code section 197.

85 Tax Court Petition, supra note 7.
86 IRS Notice of Proposed Adjustment, supra note 9.
87 Tax Court Petition, supra note 7.

88 Memorandum from Gerald A. Richards, International Examiner, Internal Revenue Service, to Bill Bissell, Houston District Counsel, Internal
Revenue Service (Dec. 21, 1999) (Exhibit 41).

89 Appeals Memo and Case Memo, supra note 18; See also Internal Revenue Service, Case Decision Data, IRS Appeals, Schedule of
Adjustments 10 (Oct. 10, 2000) (Exhibit 42); Puerto Quetzal Power Corp. v. Commissioner, Docket No. 17311-99 (Nov. 11, 1999) (Exhibit 43)
(On September 28, 2000, the U.S. Tax Court ordered and decided no deficiencies or overpayment based on an agreement of the parties.).
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Internal Revenue Service Referral Procedures

In May 1999, the IRS referred its concerns about potential violations of FCPA to the DO
and the SEC®! as provided in section 6103 of the Internal Revenue Code (IRC). The IRS
specifically requested further communication in the referral letter, stating:

In order for us to properly assess the usefulness of the information we are providing, we
would appreciate knowing the final disposition of any action taken as a result of this
referral. Our need for feedback on matters such as this is not diminished or affected by
the passage of time. 92

Both agencies promptly acknowledged the referral,” but it does not appear that either agency
took any further action. Perhaps this inaction is exacerbated by Section 6103, the provision in the
IRC that protects taxpayer confidentiality. Specifically, Section 6103 requires additional steps in
the information gathering process to ensure taxpayer privacy protection.

Prior to 1976, tax returns were considered public records, subject to disclosure by executive
order. In 1976, following the actions of the Nixon White House, IRC section 6103 was amended
in the Tax Reform Act of 1976°* to protect tax returns and tax return information from misuse. o

Section 6103 embodies the policy that returns are confidential, and provides that returns
and return information may not be disclosed by the IRS, other Federal employees, State
employees, and certain others having access to the information except as provided in
section 6103. Section 6103 also contains a number of exceptions to this general rule of
nondisclosure which authorize disclosure in particular circumstances. Section 6103
imposes recordkeeping and safeguard requirements to protect the confidentiality of
returns and return information. Criminal and civil sanctions apply under the Code to the
unauthorized disclosure or inspection of returns and return information.”®

There are exceptions to the general rules of nondisclosure. One exception permits disclosure
of returns and return information to officers and employees of Federal agencies for the
administration of Federal non-tax criminal laws subject to the restrictions imposed by section
6103(i)(1) through (i)(7). Section 6103(i)(3)(A) permits the IRS to disclose in writing, return
information (other than taxpayer return information) which may constitute evidence of a

90 Letter from Paul Cordova, District Director, Department of Treasury, Internal Revenue Service, to The Honorable Janet Reno, Attorney
General (May 21, 1999) (Exhibit 44) [hereinafter IRS Letter to DOJ].

91 Letter from Paul Cordova, District Director, Department of Treasury. Internal Revenue Service, to The Honorable Arthur Levitt, Chairman,
Securities and Exchange Commission (undated) (Exhibit 45) [hereinafter IRS Letter to SEC].

92 See IRS Letter to DOJ, supra note 90; IRS Letter to SEC., supra note 91.

93 See Letter from Peter Clark, Deputy Chief, Fraud Section, United States Department of Justice, to Paul Cordova, District Director, Internal
Revenue Service (undated but stamped received by the IRS June 29, 1999) (Exhibit 44); Letter from Kevin J. Horn, Attorney, Division of
Enforcement, United States Securities and Exchange Commission, to Paul Cordova, District Director, Internal Revenue Service (June 9, 1999)
(Exhibit 45).

94 Pub. L. No. 94-455 (1976).

95 JOINT COMMITTEE ON TAXATION, STUDY OF PRESENT-LAW TAXPAYER CONFIDENTIALITY AND DISCLOSURE PROVISIONS AS REQUIRED BY
SECTION 3802 OF THE INTERNAL REVENUE SERVICE RESTRUCTURING AND REFORM ACT OF 1998, VOLUME I: STUDY OF GENERAL DISCLOSURE
PROVISIONS, 3-4 (Jan. 28, 2000) [hereinafter JOINT COMMITTEE 6103 STUDY].

96 JOINT COMMITTEE 6103 STUDY, supra note 95, at 3-4.
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violation of a Federal non-tax criminal statute to the extent necessary to apprise the head of the
appropriate Federal agency charged with enforcement responsibility.

Based on the above provisions, the IRS established specific procedures and guidelines for
referrals to other Federal agencies. The IRS procedure in effect when the Enron referral was
made to DOJ and the SEC was set forth in Order No. 156 (Rev. 15) Chief Counsel Directives
Manual (30)30 and Internal Revenue Manual Handbook 1.3.28.7 Service Initiated Disclosures of
Return Information Concerning Nontax Criminal Violations.

Conversely, if a Federal agency seeks information from the IRS, section 6103(i)(1)
authorizes disclosure of return or return information. The Federal agency must be enforcing a
non-tax criminal law and must obtain an ex parte court order. The Attorney General, Deputy
Attorney General, Assistant Attorney Generals, any U.S. attorney, Independent Counsels, or an
attorney in charge of an organized crime strike force may authorize an application to a Federal
district court judge or magistrate for such an order. The judge or magistrate may grant the order
if he determines on the basis of the facts submitted in the application that:

(1) there is reasonable cause to believe, based upon information believed to be reliable, that a
specific criminal act has been committed;

(2) there is reasonable cause to believe that the return or return information is or may be
relevant to a matter relating to the commission of such act; and

(3) the return or return information is sought exclusively for use in a Federal criminal
investigation or proceeding concerning such act, and the information sought cannot be
reasonably obtained, under the circumstances, from another source.”

Thus, in order for agencies to obtain additional information from the IRS, they must comply with

section 6103 (i)(1), and obtain court approval. Disclosures under section 6103(i)(1) included the
following:98

Federal Agency Number of Number of
Disclosures in 2000 | Disclosures in 2001

U.S. Attorneys 39,760 1,313

Drug Enforcement Agency 767 668

Federal Bureau of Investigation | 2,845 2,300

Other 4,175 2,140

Total 47,547 6,421

97 IRC section 6103(1)(1)(B).

98 Internal Revenue Service, Disclosure Report for Public Inspection for Calendar Year 2000 and 2001.
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Additionally, as a condition for receiving returns and return information under section
6103(1), recipients (e.g., referral agencies) are required, among other things:

[to] restrict, to the satisfaction of the Secretary [of the Treasury], access to returns and
return information only to persons whose duties and responsibilities require access and to
whom disclosure may be made under the provisions of this title [Title 26].

Finally, IRC section 6103(b)(8) defines disclosure as the “making known” of a return or
return mformation. Therefore, when tax returns and tax information originate with the IRS, there
is no “disclosure” (within the meaning of IRC section 6103(b)(8)), in returning information to
the IRS. Thus, it is within the law for an agency receiving information from the IRS to discuss
such information with IRS personnel.

Department of Justice Procedures For Handling Referrals from the IRS

The DOJ does not have procedures or timelines for handling criminal referrals from the IRS or
any other agency.” Nonetheless, the DOJ’s Criminal Resource Manual 1015 provides that:

Allegations of criminal violations of the Foreign Corrupt Practices Act (FCPA) are
generally investigated by the Federal Bureau of Investigation (FBI), under the

supervision of the Fraud Section of the Criminal Division. Investigations of allegations of
civil violations of the record keeping and antibribery provisions by issuers may be
investigated by the United States Securities and Exchange Commission (SEC). These
civil investigations may result in a criminal referral to the Criminal Division.

It is important to realize that although the FBI is the primary investigative agency
authorized to conduct investigations of FCPA allegations and is required by its internal
regulations to bring any allegation of a violation of the FCPA to the Criminal Division,
FCPA allegations may arise in a number of contexts, including agency audits, such as
those conducted by the Department of Defense and the inspectors general of other
agencies. When such allegations are brought to the attention of any Department of Justice
attorney, including Assistant U.S. Attorneys, they must immediately be referred to the
Fraud Section of the Criminal Division.'®

Securities and Exchange Commission Procedures For Handling Referrals from the IRS

While the SEC does have the authority to “investigate past, ongoing, or prospective
violations of the Federal securities laws, SEC rules or regulations, and self-regulatory
organizations,”'®" the SEC could not provide any procedure for handling IRS referrals.

99 Telephone Interview with Faith Burton, Special Counsel, Office of Legislative Aftairs, Department of Justice (Sept. 12, 2002).

100 U.S. Department of Justice, Criminal Resource Manual, at
http://www.usdoj.gov:80/usao/eousa/foia_reading_room/usamytitle9/crm01015.htm.

101 Securities and Exchange Commission, Enforcement Training Program I (2001) reprinted within William McLucas et al., A Practitioner’s
Guide to the SEC’s Investigative and Enforcement Process, 70 TEMP. L. REV. 53 (1997) [hereinafter SEC Enforcement, Law Review ].
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The staff of the SEC Enforcement Division conducts SEC investigations. At the beginning of an
investigation, they will:

* Obtain information about the individuals or entities connected with the investigation
from public and internal sources including: public filings, such as registration
statements, annual and quarterly reports and Forms 3, 4, and 5; SEC and national
stock exchange computer surveillance systems; news stories; Who’s Who; Standard
& Poor’s; and the Internet
Gather and analyze relevant facts -

¢ Analyze applicable legal theories

e Develop a plan of investigation'%*

The SEC conducts financial fraud and financial statement investigations. “These
investigations focus on frauds accomplished through the use of false financial information and
the failure to disclose material facts relating to a public company’s financial condition.”'® The
investigation generally includes gathering the independent public accountants’ relevant
workpapers, and the company’s relevant documents. Additionally, investigators subpoena
documents from banks, creditors, customers, and others with a business relationship with the
issuer. After analysis of such documents, the staff takes testimony from appropriate personnel of
the issuer and the independent public accountants.'®*

The law contemplates communication between the SEC and the DOJ. Federal securities laws
allow parallel proceedings for both civil and criminal enforcement. In practice, SEC
investigations and proceedings occur simultaneously with DOJ or other Federal and State agency
enforcement activity.'®

Possible Explanations for Apparent Failure to Act

The Department of Justice and the Securities and Exchange Commission apparently failed to
act on the IRS referral and failed to reply to the IRS’s request for information regarding the final
disposition of the referral. The DOJ and the SEC may not have investigated the IRS referrals
because of: (1) a lack of specified procedure and (2) a possible lack of understanding of IRC
section 6103. As previously stated, section 6103 enables an agency responding to an IRS referral
to gather more information from the IRS, with minimal obstacle, while still protecting taxpayer
privacy.

102 SEC Enforcemé‘nffaw Review, supra note 101, at 62.
103 SEC Enforcement, Law Review, supra note 101, at 64.
104 SEC Enforcement, Law Review, supra note 101, at 65.

105 SEC Enforcement, Law Review, supra note 101, at 100.
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IlIl.  Multilateral Financing and Insurance

Enron used World Bank funds and funds from U.S. taxpayer supported agencies and lending
organizations to finance the Guatemalan power project as well as the questionable payments to
Sun King. The World Bank and the U.S. Department of Transportation Maritime Administration
provided financing and the Overseas Private Investment Corporation (OPIC) provided political
risk insurance.

World Bank

The World Bank, formally known as the World Bank Group, is one of the world’s largest
sources of development assistance. The World Bank is comprised of five institutions and each
institution plays a role in the overall organization’s mission to fight poverty and improve living
standards for the people in the developing world. In Fiscal Year 2002, the World Bank provided
$19.5 billion in loans to its client countries and worked in more than 100 developing
economies.'*

Enron received financing through one of the five World Bank institutions. The World Bank,
through its International Finance Corporation (IFC), provided approximately $761 million in
financing for Enron’s overseas operations.'”’ In March 1993, IFC approved $71 million to
finance the Guatemala Project.'®

U.S. Department of Transportation, Maritime Administration

The Federal Ship Financing Program (Title XI of the Merchant Marine Act of 1936) provides
for a full faith and credit guarantee by the U.S. Government of debt obligations issued by (1)
U.S. citizen shipowners for the purpose of financing or refinancing U.S. flag vessels constructed
or reconstructed in U.S. shipyards; (2) non-U.S. citizen shipowners for the purpose of financing
or refinancing foreign flag vessels constructed or reconstructed in U.S. shipyards; or (3) U.S.
shipyards for the modernization and improvement of their facilities.'®

106 World Bank Group, http://www.worldbank.org (2002).

107 Enron’s Pawns, supra note 4, at 15.
108 IFC Investment Agreement, supra note 5.

109 MARAD Letter, supra note 6.
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The Maritime Administration (MARAD) approved $198 million in financing for four

separate Enron affiliates, including $98 million for the Guatemala Project as follows:

110

Project Financing Date Comment
Puerto Quetzal Power | Approved $25 | May 16, 1994 Joint venture with King Ranch Oil
Corporation million and Gas, Inc.
Enron chose not to close the
transaction and used alternative
financing
Smith/Enron Approved $50 | Dec. 22, 1995 Total cost of project $204.3
Cogeneration Limited | million million
Partnership Co-financed with World Bank
Outstanding (International Finance
$27.2 million Corporation), Commonweaith
Development Corporation, and
DEG-Deutsche Investitions-Und-
Entwicklunggesellschaft mbH
Empresa Energetica Approved $50 | Dec. 28, 1998 Joint venture between a wholly
Corinto, Ltd million owned subsidiary of Enron and the
Centrans Group
Outstanding
$41.34 million
Puerto Quetzal Power | Approved $73 | Sept. 21, 2000 Financed the construction of one
LLC million barge mounted power plant
operating off the coast of
Outstanding Guatemala and two additional

$66.7 million

power barges and onshore
facilities

Co-financed with OPIC providing
$50 million

Overseas Private Investment Corporation

The mission of the Overseas Private Investment Corporation (OPIC) is to facilitate the
investment of private capital from the United States to emerging markets (less developed

countries/areas and countries in transition from non-market to market economies).

110 MARAD Letter, supra note 6.

111 22 US.C.§2191.

111
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OPIC accomplishes this mission by selling political risk insurance and providing long-term
financing to U.S. businesses investing in over 140 developing countries.''? Although OPIC is an
agency of the U.S. Government, it operates on a self-sustaining basis from fees paid on its
insurance products and premiums received on its financing products, with no net cost to the U.S.

taxpayer. Excess collections are maintained as reserves, which are composed entirely of non-tax
dollars.!"?

OPIC political risk insurance provides coverage against three hazards: inconvertibility,
expropriation, and political violence. In the event OPIC makes a claim payment, the payment
comes from OPIC reserves. Once OPIC makes a payment to an insured, it makes every effort to
secure reimbursement from the foreign government in question. Historically, OPIC has
recovered 94 percent of claims settled.!!*

Enron, as with any insured, would have had to demonstrate that it was entitled to
compensation in the amount claimed. While Enron purchased more than one insurance contract,
OPIC had limited its loss exposure to less than the sum of all of these contracts. Enron’s
Insurance contracts were subject to an overall stop loss agreement, which reduced the aggregate
amount OPIC could be required to pay on the ten''> Enron contracts to $204 million, an amount
that is less than the sum of the individual contract amounts.'*¢

With respect to OPIC financing, it is important to recognize that OPIC loans are generally
made to a project company located in a developing country, with loan repayments coming from
the revenues of that company rather than from the sponsors. Thus, project sponsors such as
Enron are not OPIC borrowers and OPIC is not ordinarily a creditor of a project sponsor.
Nevertheless, as of September 30, 2001, Enron was the largest OPIC project sponsor, with $464
million in outstanding loan balances guaranteed by OPIC.'"’

OPIC’s programs are backed by the full faith and credit of the U.S. Government. As such,
mechanisms are in place that would allow OPIC to get funding from the U.S. Treasury should
OPIC reserves be inadequate to pay claims (section 235(d) of the Foreign Assistance Act).''®
OPIC has never had to call on the U.S. Treasury to cover a loss. With $4.5 billion in reserves to
cover any future losses OPIC may incur in its insurance or financing programs, and with its
history of recovery on insurance claims, according to OPIC president, “it is unlikely OPIC will
ever have to.”""?

Federal law authorizes criminal penalties for fraud with respect to OPIC.'*® As such, anyone
who knowingly makes any false statement or report . . . for the purpose of influencing in any

112 Letter from Peter S. Watson, President and Chief Executive Officer, Overseas Private Investment Corporation, to The Honorable Charles E.
Grassley, Ranking Member of the Senate Committee on Finance 1 (March 15, 2002) (Exhibit 46) [hereinafter OPIC Letter (March)] (Currently,
OPIC has reserves of $4.5 billion.).

113 OPIC Letter (March), supra note 112, at 1.

114 OPIC Letter (March), supra note 112, at 4.

115 OPIC Letter (Feb.), supra note 4, at Appendix 2B.
116 OPIC Letter (March), supra note 112, at 4.

117 OPIC Letter (March), supra note 112, at 8.

118 OPIC Letter (March), supra note 112, at 5.

119 OPIC Letter (March), supra note 112, at 6.

12022 U.S.C. § 2197(n).
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way the action of OPIC with respect to any insurance, reinsurance, guarantee, loan, equity
investment, or other activity of the Corporation is subject to the penalty.'?!

Under 18 U.S.C. § 1001, criminal liability may flow from knowingly and willfully falsifying,
concealing, or covering up by any trick, scheme, or device a material fact; making any materially
false, fictitious or fraudulent statement or representation; or making or using any false writing or
docurrllgzznt, knowing that it contains a materially false, fictitious, or fraudulent statement or
entry.

Political Risk Representations Made by Enron

In its 1992 preliminary information memorandum provided to potential creditors and
investors, Enron represented the electricity market in Guatemala as one in which demand for
electricity was relatively unaffected by price increases. Enron also represented that the political
environment was one in which government policy is “designed to limit inflation, encourage
foreign investment, and privatize public sector companies in a manner that does not cause major
de-stabilization.” Enron stated that Empresa’s “financial data, as audited by Arthur Anderson &
Co., reflects strong leadership and responsible decision-making”'* and described Empresa’s
history and relationship to INDE (the government agency that owned 91.7 percent of
Empresa).'** The memoranda, however, do not mention the severe criticisms of INDE by a blue
ribbon commission on privatization established by Guatemalan President J orge Serrano.'®

In contrast to this rosy description, the Guatemalan political environment was deteriorating
rapidly and the price of electricity was a very important factor. In August 1991, in preparation
for privatization, President Serrano wanted to reduce government subsidies for electricity, and
raised electricity prices by 47 percent. In July 1992, President Serrano’s blue-ribbon
commission drafted a bill to reform and restructure INDE. The bill restructured INDE’s Board
of Directors and gave the Board, instead of President Serrano, the authority to name the
President of INDE. The legislature passed the bill, but President Serrano vetoed it. Instead,
Serrano instituted his own privatization plan by executive decree. '2°

Enron’s Representations to OPIC Regarding Questionable Pavments.

In 1992, Enron applied for political risk insurance from OPIC. In a preliminary information
memorandum, Enron valued the cost of the 6 percent Sun King obligation at more than $63
million over the 15-year life of the contract in the Guatemala Project. Those payments

121 Maximum penalties include a fine of not more than $1 million, or imprisonment for not more than 30 years, or both. See Memorandum
Congressional Research Service, Elizabeth B. Bazan, Legislative Attorney American Law Division, to Senate Finance Committee {April 22,
2002) (Exhibit 47) [hereinafter CRS Penalties Memo].

122 Maximum penalties include a fine under 18 U.S.C. § 3571 or imprisonment for not more than 5 years, or both. See CRS Penalties Memo,
supra note 121.

123 Enron Memo to OPIC, supra note 15, at 46-50.
124 DICTATING DEMOCRACY, supra note 10, at 98.
125 Enron Memo to OPIC, supra note 15.

126 DICTATING DEMOCRACY, supra note 10, at 99. (As noted supra note 43, President Serrano’s appointee in that position, Alfonso Rodriguez
Anker, who also served as the Chairman and CEO of Empresa, was the subject of congressional investigations.)
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constituted 46.45 percent of the estimated Project cash flow.'*’

Based on the same Enron Project projected financial statements, the value of the original
Texas-Ohio Power (TOP) agreement with Sun King (16 percent of capacity payments and 21
percent of energy payments) was estimated to be worth over $200 million. Thus, the percentage
of Project revenues TOP committed to Sun King did not allow the Guatemala Pro ject to achieve
an economic rate of return.'”® As a result, the renegotiated 6 percent Sun King commitment
allowed the Guatemala Project to achieve a rate of return acceptable to Enron, to the World
Bank, and to the Guatemala Project creditors.'*’

In 1992, in its preliminary information memorandum,'*° Enron described Sun King, under
the section for “Royalty Participants,” as the originators of the Guatemala Project, and as:

[A] small group of Guatemalan businessmen representing sugar, coffee and
shipping interests, attempting to enhance Guatemala’s economic growth prospects
by solving its acute power shortages. This group (“Sun King”), together with a
local electro-mechanical engineering firm, located Texas-Ohio Power . . . and
assisted them in negotiations with EEGSA [Enron/Empresa], Puerto Quetzal, and
with engineering and financial entities.*!

The payments from TOP to Sun King were described as:

[A] monthly royalty payment in lieu of an equity interest in the Project in return
for [Sun King’s] role in developing the Project, negotiating the PPA with EEGSA
[Empresa], and ongoing assistance with permitting and port arrangements. Sun
King originated, and, helped persuade convinced [sic] the Guatemalan
government and EEGSA [Empresa] of the role and viability of privatized power
in Guatemala, and provided initial development capital and services to TOP. }*?

The preliminary information memorandum further stated that TOP had assigned the 6 percent
royalty to Sun King, and “Sun King has continued to play an instrumental advisory role to
Enron, particularly with respect to permitting and port relations.”'**

Thus, Enron benefited from taxpayer support and multilateral organization support to extend
its international reach, including the Guatemalan power project with its questionable payments.

127 Enron Memo to OPIC Cash Flow, supra note 17; See also Enron Memo to OPIC, supra note 15.
128 Haug Interview, supra note 77.

129 Enron Memo to OPIC, supra note 15, at 81.

130 Enron Memo to OPIC, supra note 15, at 81.

131 Enron Memo to OPIC, supra note 15, at 81.

132 Enron Memo to OPIC, supra note 15, at 81.

133 Enron Memo to OPIC, supra note 15, at 51; See also Overseas Private Investment Corporation, Questions for Enron Power Development
Corp.’s Richard A. Lammers 1, question 4 (June 9, 1992) (Exhibit 48) (OPIC submitted questions for response by Richard A. Lammer’s of Enron
Power Development Corp. OPIC asked about Sun King and the 6 percent payments, specifically whether it was 6 percent of net or gross returns.
In response, 6% of gross” was circled.); OPIC Questions to Lammers, at 2, question 13 (A hand-written response also included the following
statements: “They are local Guatemalans with a stake in the Project. Still acceptable returns.” and “in contract before it was purchased.”
Calculations based on the information provided to OPIC show that the 6 percent payments, shown as “Guatemalan share of revenue.”).
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IV.  Compensation Through Bonuses and Stock Options Based on Financing

Bonuses and stock options were awarded when project financing was obtained, rather than
upon successful completion of a project.

One of the motivating factors overlaying Enron’s foreign project development was the
incentives (bonuses) awarded to its developers (employees and officers) for project successes.
Enron’s definition of project success may account for why Enron developers negotiated with an
in-country group such as Sun King and dealt later with problems resulting from such
sponsorship.'>*

Enror/EDC adopted the Enron Development Corp. Project Participation Plan (the Plan).'”
The stated purpose of the Plan was:

[T]o provide a means whereby certain selected Employees . . . may develop a
sense of proprietorship and personal involvement in the development and
financial success of Enron Development Corp. (the “Company”), to attract and
retain Employees of outstanding competence and ability, to encourage them to
devote their best efforts to the business of the Company, and to reward them for
outstanding performance benefiting the Company and its stockholders. '

The “Plan Payment Date” refers to four potential payment dates:

(1) the date upon which the construction of, improvements to, or refurbishment of
such Project is complete (“construction date”);

(2) the closing of permanent limited recourse financing (““financial closure date™);

(3) the date that is six months after the commencement of commercial operations
(“operation commencement date”); or

(4) the date upon which occurs a transfer resulting, directly or indirectly, a decrease
in Enron’s aggregate direct or indirect ownership interest in such Project or assets
(“transfer date”).137

Thus, success for the Guatemala Project was met by obtaining the $71 million project funding
from the International Finance Corporation (a division of World Bank).'*®

134 Interview Rodney L. Gray, Consultant, in Houston, Tex. (September 17, 2002) (Mr. Gray was formerly the Vice President and Treasurer,
Enron Corporation, and Chairman and Chief Executive Officer of Enron International) (Mr. Gray stated that he was not in favor of Enron
International, Inc. awarding its developer bonuses at project (limited recourse) financial closure. Instead, he felt the bonuses should have some
link to the eventual commercial success of a given project.).

135 Enron Development Corp. Project Participation Plan (effective Jan. 1, 1993 to Dec. 31, 1995) (EC 001936341-EC 001936371, Exhibit 49)
[hereinafter Enron/EDC 1993 Participation Plan] (Effective January 1, 1996, the Plan was amended and restated, extending the term of the Plan
until December 31, 2000..

136 Enron/EDC 1993 Participation Plan, supra note 135, at | (EC 001536347).
137 Enron/EDC 1993 Participation Plan, supra note 135, at 2-6 (EC 001936350 through EC 001936352).

138 Investment Agreement, Puerto Quetzal Power Corp. and International Finance Corporation (March 31, 1993) (EC2 000036651 ~ EC2
000036700) [hereinafter IFC Loan]; See also Form 10K, supra note 69.
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“Incentive Compensation” was payable under the Plan and, once awarded, the form of
payment could be either cash, shares of common stock or a combination thereof.'* “Fixed
Participation Interests” awards applied to each project arising during the period an Award
Agreement was in effect.'* Recipients received these awards based on their supervisory role
over Enron/EDC projects.'*' In contrast, “Specific Participation Interests” awards applied to one
or more specific projects. 142

Enron was unable to locate documentation for compensation, bonuses, and stock option
awards for the Guatemala Project. However, an example of awards at Plan Payment Dates for
Enron power project successes in Italy and Puerto Rico are summarized in the following table. 143

Project Project | Project Pool Comments
Name Value Value
Sarlux (Italy)| $105.7 | $246.8 | $20 mil. Plan Payouts capped at $20 million
million | million | (10% of NPV Payouts total $14.5 million for developers;
capped at $5.5 million paid at financial close to
$20 mil.) other staff
EcoElectrica | $231.7 First Milestone Financial Closure Jan. 1998
(Puerto Rico) Developers with fixed interests paid
$5,116,387 (does not include developer
awarded a 1.5% interest); developers with
variable interests paid $5,108,874
EcoElectrica $268.3 Second milestone payment approved for
(Puerto Rico) million Feb. 2001

Developers with fixed interests paid
$4,272,923; developers with variable
interests paid $7,661,160

Note: Participants can elect to (1) receive payment, in the form of cash and options, based on the
current project net Project value, or (2) receive payments based on NPV at the time the project has
been in operation for six months, or (3) upon a transfer date.

Enron’s compensation for specific projects focused on the attainment of financing rather than
developing and completing a successful project. Thus, through cash and stock option bonuses,
Enron executives received compensation at the beginning of a project, regardless of the success

or failure of the project.

139 Enror/EDC 1993 Participation Plan, supra note 135, at 10 and 13 (EC 001936356 and EC 001936359).

140 Enron/EDC 1993 Participation Plan, supra note 135, at 8 (EC 001936354).

141 Interview of Rebecca P. Mark, in Houston, TX (Oct. 4, 2002).

142 Enror/EDC 1993 Participation Plan, supra note 135, at 8-9 (EC 001936354 - EC 001936355).

143 Compensation and Management Development Committee Meeting, Enron Corp. (August 9, 1999) (EC000101088; EC000102380;
EC000102381; EC2000032349, on file with Senate Finance Committee).
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February 15, 2002

Lindy L. Paull, Esq.

Chief of Staff

Joint Committee on Taxation

1015 Longworth House Office Building
Washington, DC 20515

Dear Ms. Paull

Recent press reports have raised troubling questions about Enron Corp. and related
entities’ (“Enron”) compliance with the Federal income tax laws, including the use pf entities in
tax haven countries, other special purpose entities, and questionable tax shelter arrangements.

According to some press reports, Enron may have used such arrangements to improperly avoid
paying corporate income taxes.

We are also concerned by reports that thousands of Enron employees have suffered
pension losses in recent months while corporate insiders appear to have reaped substantial profit
during that same period. Qualified pension plans and many other compensation arrangements
receive considerable tax benefits and are otherwise facilitated by the Federa] tax laws. Recent

reports about Enron raise concerns that the objectives behind these tax law provisions are not
being fulfilled.

Accordingly, pursuant to Internal Revenue Code section 8022, we direct the staff of the
Joint Committee on Taxation to undertake a review of Enron’s Federal tax returns, tax
information, and any other relevant information as you deem necessary, from 1985 to the present
to assist us in evaluating if the Federal tax laws facilitated any of the events or transactions that
preceded Enron’s bankruptcy. The review should examine the adequacy of present tax law,
particularly in the areas of tax shelters and offshore entities. It should also include a review of
the compensation arrangements of Enron employees, including tax-qualified retirement plans,
nonqualified deferred compensation arrangements, and other arrangements, and an analysis of th
factors that may have contributed to any loss of benefits and the extent to which losses were
experienced by different categories of employees.

, We ask that you transmit your findings, and recommendations for reform, to the Senate
Committee on Finance as soon as practicable. We also request that you keep the C ommittee
updated on the progress on your study and advise us on any problems you may have in securin
timely access to the information needed to perform this review. '

o — - [
SENGNE @Anoe Lammiiieg
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Lindy L. Paull, Esq. February 15, 2002
Page Two

We want to thank you and your staff for undertaking this important review and look

forward to receiving your report.
Sincerely yours, ) ¢
D ‘
II

Charles E. Grassley Max Baucus
Ranking Member Chairman
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DISCLOSURE AGREEMENT

Whereas, by letter dated February 15, 2002, the Senate Committee on Finance ("the
Finance Committee") has directed the Chief of Staff of the Joint Committee
on Taxation ("the Joint Committee") to assist the Finance Committee by
conducting a review of the tax returns and related information and employee

benefit and compensation programs of Enron Corp. ("Enron") and related
entities; and

Whereas, the goal of this review is to conduct an orderly, efficient, professional
examination of the activities and transactions related to Enron's tax returns
and employee benefit and compensation programs in order to inform the
Finance Committee, the Senate, and the public of tax policy and
administration issues arising out of Enron's circumstances that may lead to
recommendations for reform of the federal tax and pension laws; and

Whereas, to further the goal of this review, the Finance Committee has requested that
Enron provide to the Finance Committee and the Joint Committee wntten
consent to the public disclosure of its tax return and return information; and

Whereas, Enron has advised the Finance Committee that it wishes to cooperate fully
with this review, while at the same time assuring respect for its legitimate
interests in taxpayer confidentiality; and

Whereas, the Finance Committee and the Joint Committee share an understanding of
the significant benefit that the principle of taxpayer confidentiality
contributes to furthering values of proper tax administration:

It is, accordingly, hereby agreed by and among the Finance Committee, the
Joint Committee, and Enron as follows:

1. Enron agrees to provide to the Finance Committee and the Joint
Committee, promptly and upon request from the Chairman of the Finance
Committee or from the Joint Committee, respectively, copies of all federal income
tax returns and related information of Enron and affiliated or related entities that are
not included in Enron's consolidated tax returns, and that are within Enron's
possession, custody, or control, for all years from 1985 through 2001, except for any
documents for which Enron elects to assert any applicable privilege or legal
objection, any assertion of which shall be accompanied by a document-by-document
index sufficiently detailed to enable the Finance Committee and/or the Joint
Commiittee to evaluate Enron's assertion. Enron further agrees to use its reasonable
efforts to provide any tax return or related information not in its possession, custody
or control related to affiliated or related entities. Enron may also submit to the

Senate Finance Committee

APPENDIX B
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Finance Committee or the Joint Committee, in the course of the review described in
this agreement, any additional information that Enron believes will be helpful to
either Committee.

2. The Finance Committee and the Joint Committee agree to seek tax
returns and return information for years after 1995 in the first instance from the
Secretary of the Treasury pursuant to 26 U.S.C. § 6103(f) and to request such
information from Enron pursuant to paragraph one of this agreement only to the
extent either Committee is unable to obtain this information expeditiously from the
Secretary of the Treasury. :

3. Enron consents to the disclosure by the Finance Committee or the
Joint Committee of tax returns and return information, obtained by either Committee
from the Secretary of the Treasury pursuant to 26 U.S.C. § 6103, through official
reports, meetings, or hearings of either Committee, provided that, with respect to tax
returns and return information for years after 1995, Enron consents to such public
disclosure no earlier than June 10, 2002, in accordance with the executed consent
waiver attached hereto. Enron further agrees to use its reasonable efforts to obtain
similar consent waivers from its affiliated or related entities that are not included in
Enron's consolidated federal tax returns.

4. The Finance Committee and the Joint Committee agree that they will
not publicly disclose nonpublic documents or information obtained pursuant to
paragraphs one and two of this agreement, except through official reports, meetings,
or hearings of either Committee, as either Committee deems appropriate to fulfill the
goal of the review described above in this agreement, and that neither Committee
will publicly disclose any such information that would be return information if it

were in the possession of the Internal Revenue Service, for years after 1995 earlier
than June 10, 2002.

5. The Finance Committee or the Joint Committee may inform Enron, in
the course of the review described in this agreement, about the topics of the review
and their priorities, to the extent the Committees believe it will be helpful to Enron's
ability to respond expeditiously to the Committees' requests for information and in

order to relieve unnecessary burden on Enron in complying with the Committees'
requests for information.
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In wi whereof, each of the parties hereto has caused this agreement to be
exegitted effective s of this 7th day of March

"

SEnator{th Baucus Rayxe‘zind M. Bowen, Jr.
Chairman Execlitive Vice President &
Senate Committee on Finance Chief Financial Officer
Dated: March 7, 2002 Enron Corp.

Dated: March 6, 2002

Mok Hast)

Senator Charles E. Grassley
Ranking Member

Senate Committee on Finance
Dated: March 7, 2002

Lind$ L. Pa§1

Chief of Staff
Joint Committee on Taxation
Dated: March 7, 2002
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CONSENT TO DISCLOSURE OF TAX INFORMATION

Pursuant to 26 U.S.C. § 6103, I hereby authorize the Internal Revenue Service, the
Senate Committee on Finance, and the Chief of Staff of the Joint Committee on Taxation to
disclose the returns and return information, as those terms are defined in 26 U.S.C. §
6103(b), of Enron Corp., as common parent of all the members of the affiliated group with
which it files a consolidated income tax return for the tax years below, in the course of the
official business of the Senate Committee on Finance and the Joint Committee on Taxation
regarding the events and transactions preceding and surrounding the bankruptcy of Enron
Corp., to be limited to disclosures in official reports, hearings, and meetings of either the
Senate Committee on Finance or the Joint Committee on Taxation, and, with respect to the
returns and return information for years after 1995, such disclosure may be made no earlier
than June 10, 2002. Irealize that these disclosures may be made during the course of public
proceedings and that any report may be made publicly available.

Except to the extent disclosure is authorized herein, the returns and return

information of the taxpayer named below are confidential and are protected by law under the
Internal Revenue Code.

I certify that I have authority to execute this consent to disclose on behalf of the
taxpayer named below.

Name of Taxpayer: Enron Corp.
Employer Identification Number: 47-0255140
Address of Taxpayer: 1400 Smith Street

Houston, Texas 77002

Type of Matters: Income tax, employment tax, excise tax,
and qualified and nonqualified employee
benefit plans and trusts and any other
compensation plans, agreements, trusts
or other arrangements whether or not

deferred
Tax Years: 1985 through 2001
Name and Title of Individual Raymond M. Bowen, Jr.
Executing Consent: Executive Vice President &

C ancia?ﬁcer
Signature: ; ' // :
,?WN/ Lot ~

Date: Maich 6, 2002
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Individuals Interviewed or Questioned

Senate Finance Committee investigators interviewed the following individuals
connected with the Enron/Puerto Quetzal Power Corporation (Enron/PQPC) Guatemalan
power project:

* James Alexander, Telephone Interview (October 17, 2002) (Former Senior Vice
President and Chief Financial Officer of Enron Power & Pipeline L.L.C.)

e Raul E. Arrondo, President, Grove Energy Systems, L.L.C., in Miami, Fla.
(August 6, 2002).

e William A. Coy, Engineer, in Manassas, Va. (July 24, 2002) (Former developer of
Enron Power Development Corporation).

 Jeffrey A. Dease, in Houston, Tex. (Oct. 4, 2002) (Former Manager of Internal
Audit Enron Power Corp. and Director of Internal Control/Business Risk
Manager of Enron International).

* Rodney L. Gray, Consultant, in Houston, Tex. (September 17, 2002) (Former
Vice President and Treasurer, Enron Corporation, and Chairman and Chief
Executive Officer of Enron International).

* David Haug, Principal, The Haug Group, in Houston, Tex. (July 18, 2002)
(Former Managing Director, Enron Development Corporation).

* Richard A. Lammers, President, Global Energy Advisors, in Houston, Tex.
(August 8, 2002) (Former Treasurer of Puerto Quetzal Power Corp.).

* Jude Patrick LaStrapes, in Winnebago, Wis. (July 17, 2002) (Former President of
Texas-Ohio Power).

* Rebecca Mark, in Houston, Tex. (Oct. 4, 2002) (Former President of Enron Power
Development Corp.).

¢ David H. Odorizzi, Executive Vice President and Chief Financial Officer, EnLink
Geoenergy, in Houston, Tex. (August 8, 2002) (Former Chief Financial Officer of

Enron Power Corp. and President of International Business Ventures, a division
of Enron International).

* Diego C. Rojas, in Houston, Tex. (August 7, 2002) (Former Manager of .
Acquisitions, King Ranch Inc.).

Senate Finance Committee

APPENDIX C
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James Steele, President and CEO, TM Power Ventures L.L.C., in The Woodlands,

Tex. (July 18, 2002) (Former principal/developer of Enron Power Development
Corporation).

Ronald Teitelbaum, Retired, in Houston, Tex. (September 17, 2002) (Former Tax
Manager, Enron Corporation)

Carl Waldo, Retired, in Houston, Tex. (August 7, 2002) (Former Manager of
Foreign Operations (Finance & Accounting), Enron Power Corp.; Former
Manager of Debt Compliance and Administration, Enron International, Inc.; and
Former Manager of International Project Risk Management, Enron International,
Inc.)

Letter from Thomas E. White to The Honorable Max Baucus and The Honorable
Charles E. Grassley (Oct. 8, 2002).
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THOMAS E. WHITE
3030 K STREET, #215
WASHINGTON, DC 20007

October 8, 2002

Honorable Max Baucus

Chairman

Senate Committee on Finance

United States Senate

SD-219 Dirksen Senate Office Building
Washington, DC 20510-6200

Honorable Charles E. Grassley
Ranking Member

Senate Committee on Finance

United States Senate

SD-219 Dirksen Senate Office Building
Washington, DC 20510-6200

Dear Chairman Baucus and Senator Grassley:
This letter will respond to your letter of September 23, 2002.

1-2.  The Puerto Quetzal Power Project was initiated in the early 1990s by
Enron Power Development Corporation, which was a subsidiary of Enron Power
Corporation. | was Chief Executive Officer of Enron Power Corporation from
approximately August 1991 to July 1993. During the same period, Rebecca Mark ran
Enron Power Development Corp. and reported to me.

in approximately July 1993, Enron was reorganized and | became Chairman and
CEO of Enron Operations Corporation. Rebecca Mark became Vice Chairman of Enron
International. From that time forward, Enron International had responsibility for the
commercial operations of the Puerto Quetzal Project, and my division was responsible

for the day-to-day running of the plant, particularly including its engineering functions
and mechanical issues.

3. Between August 1991 and the summer of 1993, Rebecca Mark reported
to me; | reported to Rich Kinder (who was then the Chief Operating Officer of Enron);
Mr. Kinder in turn reported to Kenneth Lay, the Chief Executive Officer of the
corporation. Mr. Kinder, Mr. Lay and the Enron Board of Directors also would have
approved the capital commitment for the Guatemala Praject.

Senate Finance Committee

EXHIBIT 1
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Page Two

4-5.  As indicated above, other than my involvement with mechanical/engineering
issues relating to the Guatemala Project, my involvement in the project ended in the
summer of 1993. | do not presently recall any specific meetings or specific written
guidance | received regarding the contract for the project or related issues. As you
know, | left Enron in the spring of 2001 and | do not possess, nor do | have access to,
any materials relating to this project, which might help to refresh my recollection. At the
time, of course, | would have been briefed on the project including the contents of the
contract by Rebecca Mark, and | would in turn have briefed Mr. Kinder.

espectfully, |
/%auu .
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ENRON
Power Development Corp.
Richard A. Lammers Direa Diol:
Vice President {713} 646-6530
INFORMATION LETTER FAX 1713) &4s-6505
February 23, 1993

INTERNATIONAL FINANCE CORPORATION
1818 H Street, N.W.
Washington, D.C. 20433

Gentlemen:

For the purpose of your consideration of our application for an investment
comprising:

() Loans totalling $71.00 Million US Dollars consisting of $13.4 million in IFC
"A" Loans, $51.00 million in IFC "B" Loans and $6.6 million in IFC
Subordinated "C" Loans.

in Puerto Quetzal Power Corp. (the "Company®) to assist in financing the project
described in paragraph 3 below (the "Project”), the following information is provided:

1. The Company is a corporation duly organized and existing under the laws of
the state of Delaware, United States, and has full powers to own the properties
and to carry out business which it proposes to own and carry on for the
purpose of the Project and to borrow and provide security for any borrowing.
Two copies of the company’s Articles of Incorporation and all documents
evidencing the registration of the Guatemalan branch of the Company are
attached as Annex 1. .

2, The capital of the Company as proposed for the purpose of the Project is
expected to be as follows:

Item Present Proposed
Loan Capital Debt 0 $71,000,000
Share Capital
— Authorized $10,000 $10,000
— Subscribed $1,000 $1,000
— Paid-up : $20,999,000

Attached (Annex 2) is a list of the present and proposed shareholders and
share holdings of the company.

333 Goy Streer  Suite 1800 Houston, Texos 77002 {713} 646-6100

Port of the Enron Group of Energy Componies

Senate Finance Committee

EXHIBIT 2

EC2 000036644
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Denis Clarke
February 23, 1993

Page 2

The Project, which is more fully described in the attached Information
Memorandum (Annex 3), consists of the construction and operation of two 55
megawatt fuel oil-fired barge mounted power generating plants (hereinafter
referred to as the Project) located in Puerto Quetzal, Guatemala. The Project is
expected to provide annually 870 gigawatt-hours of energy. The Project began
commercial operation on February 18, 1993.

The Company has applied for and received the following tax holidays and
concessions:

a. An exemption on all major fuel import taxes.
b. Temporary duty-free importation of power generating sets
c. Temporary duty-free importation of spare parts

A copy of the fuel import tax approval is included as Appendix E to Annex 3.

Cost increases resulting from any changes in these exemptions would be passed
through to Empresa Electrica de Guatemala, Sociedad Anonima ("EEGSA").

5.

The Company will have no subsidiary company i.e., any company over fifty
percent (50%) of whose capital will be owned, directly or indirectly, by the
Company or which will be effectively controlled by the Company other than
two single purpose subsidiaries, Comelectric, S. A. and Electricidad del
Pacifico, S. A., established for additional foreign exchange flexibility.

The Company is not a party to, or committed to enter into, any material
contract (i.e., a contract other than in the ordinary course of business, which
might affect the judgement of a prospective lender) other than:

0] The Contract, dated January 13, 1992, between Texas-Ohio Power,
Inc. and EEGSA which was assigned to Enron Power Development
Corp. on March 12, 1992 and further assigned to the Company on
November 13, 1992. Appendix A of Annex 3.

(ii)  Operation and Maintenance Agreement dated as of November 13, 1992
between Electricidad Enron de Guatemala, S.A. and the Company
(Annex 4).

@i Fuel Agreement, dated October 27, 1992, between Texaco International
Trader Inc. and the Company.

EC2 000036645
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Denis Clarke
February 23, 1993
Page 3

(iv) Tumkey Contract dated April 10, 1992, entered into between Wiirtsila
Diesel, Inc. ("Wirtsila"), and Enron Power Corp. (the “Construction
Contract™) (Annex 6).

(v)  Port Lease Contract, dated December 3, 1992, between Electricidad
Enron de Guatemala, Sociedad Anonima and Empresa Portuaria

Quetzal to lease certain property located at the Puerto Quetzal port
facilities. (Annex 7).

(vi)  Fuel Oil Term Sheet, dated October 16, 1992, entered into between
Enron Power Corp. and Enron Products Marketing company, which
was assigned to the Company on November 13, 1992. (Annex 8).

7. The Company does not have any outstanding mortgage, or lien on its property,
except for liens created pursuant to the Construction Contract. The Company
proposes that the IFC loans be secured by a first preferred mortgage.

8. Al tax returns and reports of the Company required by law to be filed have
been duly filed and all taxes, fees, and other governmental charges upon the

Company or its properties, income, or assets which are due and payable have
been paid.

9. There is no action, suit or proceeding by or before any governmental or
regulatory authority, court, arbitral tribunal or other body now pending (or, to
the actual knowledge of the Company, threatened) against the Company which
ocould reasonably be expected to materially and adversely affect the business,
financial condition or results of operations of the Company. To its knowledge,
the Company is not in violation of any statute or regulation of any
governmental authority and no judgment or order has been issued which has or
is likely to have a material adverse effect on the Company’s business, financial
condition, or results of operations.

10.  The Company has good and unencumbered title to or rights to use all of the
properties at which its business is carried on or is proposed to be carried on
for the purposes of the Project except for the rights of Wirtsild under the
Construction Contract.

11.  The Company has the right to all concessions, trade names, patents, and
license agreements necessary for the conduct of its business as now conducted

and as proposed to be conducted without any known conflict of the rights of
others.

EC2 000036646
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Denis Clarke
February 23, 1993
Page 4

12. No person, firm or company or other entity (other than as a shareholder) has
any right to participate in the profits of the Company, other than: Enron
Power Development Corp.

13.  The Directors and Officers of the Company are as follows:

Directors Officers

James V. Derrick, Jr. Thomas E. White Chairman & CEO

Lincoin Jooes, III Lincoln Jooes, III President & COO

Thomas E. White James V. Derrick, Jr. Sr. VP, Law & Asst Secretary

Lawrence E. Reynolds  Sr. VP, Chief Engineer
Richard A. Lammers Vice President, Administration

Rodoey L. Gray Vice President and Treasurer
DeWayne W. Roberts Vice President, Operations
David W. Shields VP, Chief Financial Officer

14.  Procurement of significant goods and services for the Project will be from the
following sources: '

Wirtsila Diesel, Inc., Chestertown, Maryland (part of Wirtsild Group
of Finland) under Construction Contract

McDermott

Texaco International Trader Inc.

Enron Products Marketing Company

Electricidad Enron de Guatemala, S.A.

vy vey

15. Copies of the most recent audited financial statements of Enron Corp. are
attached as Annex 10.

16.  Since the date of its incorporation, the Company has not suffered any material
adverse change in its business or financial condition or incurred any substantial
or unusual loss or liability.

In making any loan to the Company, you may have reliance upon the above
information which has been approved by the Board of Directors of the Company.

We have no knowledge of any additional material facts or matters which would

reasonably be expected to materially adversely affect the judgement of a prospective
lender.

EC2 000036647
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Denis Clarke
February 23, 1993
Page 5

The documents which are annexed to this letter are true and correct copies of the

documents which they purport to be and the statements set out therein are all true and
correct.

We understand that, in accordance with the expressed intention of the IFC to interest
private participants in its investments, all or any of the information which we have
supplied to you, or which we may supply to you in the future, may be given on a
confidential basis to prospective participants.

The Company shall undertake to send IFC (i) within ninety (90) days after the end of
cach quarter of each fiscal year, copies of the Company’s financial statements
together with a report on the progress of the Project and on factors, if any, materially
adversely affecting, or likely to materially adversely affect, the Company’s business
or financial condition; and (ii) as soon as available, but in any case, within one
hundred twenty (120) days after the end of each fiscal year, two copies of its audited
accounts for such year in form satisfactory to IFC; and shall also undertake promptly
to inform the IFC of any event or condition which is likely to materially and
adversely affect the carrying out of the Project or the carrying on of the Company’s
business.

Yours truly,

NN

Richard A. Lammers
Vice President
RAL:gg

Attachments

EC2 000036648
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ENRON

Development Corp.

March 30, 1993

Intermational Finance Corporation
1818 H Street, N'W.
Washington, D.C. 20433

Re:  Modification of Information 1

Gentlemen:

The following information is provided to modify and supplement our Information Letter
sent to you dated February 23, 1993,

1. UndarPam.gnphéofthelnfommionlm,tthompanyisnotapanytothc
following agreements: item (iii), the Fuel Agreement, dated October 27, 1992, executed
by Texaco International Trader, Inc. and Enron Power Corp. (the "Texaco Fuel
Contract®), item (v) the Port Lease Contract, dated December 3, 1992, between
Electricidad Earon de Guatemala, S. A. ("the Operator”) and Empresa Portuaria Quetzal
10 lease cernain property located at the Puerto Quetzal port facilities; and item (vi), the
Fuel Oil Texm Sheet, dated October 16, 1992, between Enron Power Corp. and Enron
Products Marketing Company (the "Enron Fuel Contract™). The Operator has assumed
the obligation to supply fuel 1o the Project on substantially similar terms and conditions
as those included in the Texaco Fuel Contract and the Enron Fuel Contract pursuant to
Amendament No. 1 dated March 31, 1993, 10 the Operation and Maintenance agreement
between the Operator and Puerto Quetzal Power Corp. dated November 13, 1992, The
Port Lease Contract will be pledged to the International Finance Corporation (*IFC*®)
directly by the Operator.

2. Under Paragraph 12 of the Information Letter, Enron Development Corp. (formerly
Enron Power Development Corp.) expects to sell 50 percent of its interest in the
Company to King Ranch Power Corp., a Delaware corporation.

3. Under Paragraph 14 of the Information Letter, the Company will procure significant

goods and services for the Project from- Winsili Diesel, Inc., Electricidad Enron de
Guatemala, S.A., and other subsidiaries of Enron Power Corp.

3D CoySvear Sain 1300 Houwwn, Temm 77002 (13 4ab4}08

Port of the Erwon Group of Enargy Compardes

EC2 000036649
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Internarional Finance Corporarion
March 30, 1993
Page 2

4. Under Paragraph 5 of the Information Letier, Enron Development Corp. hereby notifies
the IFC that two single purpose subsidiaries of the Company, Comelectric, S.A. and
Electricidad del Pacifico, S.A., and perhaps other subsidiaries of Enron Power Corp.,
will from tme to time be used to engage in foreign exchange and other fimndial
transactions through currency exchange procedures in Guatemala established by the
Minisay of Finance or the Bank of Guatemala. The Company does not expect these
transactions 10 exceed in any year the sum of annual revenues and capital expenditures
for the project and in cach case would be without additional liability or recourse to the
Company.

Please do not hesitate to call if you have any questions regarding the foregoing.
Yours tuly,
w e
Richard A. lﬁﬂ!
Vice President-Finance ‘

EC2 000036650

»x TOTAL PRGE.DPBZ *x



50

OVERSEAS PRIVATE INVESTMENT CORPORATION

WASHINGTON, D.C. 20527, USA

OFFICE OF THE
PRESIDENT

February 19, 2002

The Honorable Max Baucus
Chairman

Committee on Finance
United States Senate
Washington, D.C. 20510

The Honorable Charles E. Grassley
Ranking Member

Committee on Finance

United States Senate

Washington, D.C. 20510

Dear Mr. Chairman and Senator Grassley:

We are in receipt of your letter of J anuary 31, 2002, requesting documents and background
materials on projects approved by the Overseas Private Investment Corporation (OPIC)
involving the Enron Corporation. At the outset, please be assured we will be pleased to work
with you and your staffs to provide access to the items needed for your inquiry.

Our staffs had a very productive meeting on February 11, and have held subsequent telephone
conversations to discuss your request and coordinate necessary arrangements. The meeting
was held with Patrick Heck and Dean Zerbe of the Committes staff and OPIC’s
representatives were led by Christopher Coughlin, Vice President for External Affairs, and
Mark Garfinkel, Vice President and General Counsel. As indicated at that meeting, because
of the potential volume of documents and the fact that a substantial amount of the material
requested may include business confidential items, it was agreed OPIC would provide an
overview of the active Enron-related projects and additional documents would be made
available for review at OPIC’s offices. Throughout this process, we would have frequent and
open communications to be certain the Committee’s requirements are fulfilled. -

As you know, OPIC is a self-sustaining federal agency that provides political risk insurance
and loans to help-U.S. businesses of all sizes invest and compete in 140 emerging markets and
developing nations worldwide. By charging user-fees, OPIC, a U.S. government agency,
operates at no net cost to U.S. taxpayers. OPIC has earned a net profit in each year of
operations -- $215 million in FY 2001 - and its reserves currently stand at more than $4
billion. Over the agency's 30-vear historv. OPIC has sunnorted $138 billion worth of

Senate Finance Committee

1100 NEW YORK AVE. N. W W EXHIBIT 3 2) 408-5133 (202) 336-840|
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The Honorable Max Baucus

The Honorable Charles E. Grassley
February 19, 2002

Page 2

investments that have helped developing countries to generate over $10 billion in host-
government revenues and create nearly 668,000 host-country jobs. OPIC projects have also
generated $64 billion in U.S. exports and created nearly 250,000 American jobs.

Since 1971, OPIC has accomplished its mission by supporting more than 3,000 projects
throughout the developing world. Cumulatively, these projects have supported over one-half
million host country jobs and have contributed to the host country tax base and infrastructure.

As of September 30, 2001, OPIC is managing a portfolio of 133 active finance projects and
253 active insurance contracts. QPIC products support developmental investments in
locations that range from Algeria to Zimbabwe. OPIC plays an important role in regions that
are strategically important to the United States. In addition to on-going activities in support
of private investment in regions such as Africa, the Newly Independent States, Central
America, and the Balkans. OPIC is also working extensively to provide investment support in
Pakistan, Afghanistan, Indonesia, and other strategic countries desperately in need of the
development benefits of private investment.

In regard to projects supported by OPIC involving the Enron Corporation, OPIC is currently
supporting 10 international projects with Enron involvement in Argentina, Colombia, Gaza,
Guatemala, India, Philippines, Turkey and Venezuela.

In reviewing the information provided below, it is important to note the enclosed opinion of
OPIC’s Vice President and General Counse] (Appendix 1) stating that .. when providing
finance support, OPIC lends only to the independent project company, not the shareholders or
sponsors of the project company. These project companies are separate legal entities
organized outside the United States (generally in the project country). OPIC looks solely to
the operating cash flows of the project companies for repayment of its credits. Thus, OPIC
has no credit exposure directly to Enron itself or to any of the other Enron entities that have
filed for U.S. bankruptcy protection. OPIC’s exposure is solely to foreign project companies
of which Enron is a shareholder/partial shareholder, not to Enron itself. On the insurance
side, OPIC’s exposure to Enron financial risk is limited to Enron’s ability to continue to pay
its political risk insurance premiums. OPIC’s insurance €xposure represents its potential
liability to Enron in the event the conditions for payment of a political risk insurance claim
should be realized. However, OPIC’s exposure in this regard is limited to only a portion of
the total amount of insurance coverage.”

T attach charts showing, respectively, OPIC’s current political risk insurance and finance
projects with Enron involvement, (See Appendix 2.) Ten projects with Enron involvement
are being supported with political risk insurance with a combined maximum coverage of
$204 million which were approved under OPIC’s normal project approval process. (See
Appendix 3 for a description of the approval process for political risk and finance projects.)
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The Honorable Max Baucus

The Honorable Charles E. Grassley
February 19, 2002

Page 3

OPIC political risk insurance does not include commercial risk and is payable only for valid
claims based on inconvertibility, expropriation or political violence related to international
events which are beyond the control of the investor. OPIC's historical recovery rate of total
claims settled is 94 percent.

In addition, OPIC is supporting finance projects in which Enron is a shareholder. As
indicated above, because of the nature of OPIC’s support to project companies, OPIC is not a
direct creditor of Enron. The projects are structured as limited-recourse project financings,
the borrower in each case is the project company, rather than Enron. As such, OPIC’s Enron-
sponsored borrower entities are not directly affected by the U.S. Enron-related proceedings.
OPIC has financing outstanding to five projects involving Enron as a shareholder. OPIC
entered into commitments for these five projects during FY1993-FY2000. Several of the
projects are co-sponsored by other, credit-worthy sponsors. One of these projects is expected
to complete repayment of its OPIC financing in 2003. !

I trust this information is responsive and helpful. Please be assured OPIC will work with the

Committee to meet your legislative responsibilities. If I can be of assistance at any time,
please do not hesitate to call on me.

Sip
Peter S. Watson

President and
Chief Executive Officer

cc: Patrick G. Heck

Dean A. Zerbe
Appendix
1. OPIC Legal Opinion on relationship between OPIC and Enron and projects having
Enron shareholding

2. List of OPIC active projects having Enron shareholding
3. Overview of OPIC Approval Process for Finance and Insurance Projects
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PM-
lvestment
Corporation

1100 New York Avenus, N.W.
Washington, D.C. 20527-0001
(202) 336-8400

FAX (202) 408-9859

February 19, 2002

Patrick G. Heck

Democratic Tax Counsel

U.S. Senate Committee on Finance
254 Dirksen Building

Washington, DC 20510

Dean A. Zerbe

Chief Investigative Counsel
Republican Staff

U.S. Senate Committee on Fmance
254 Dirksen Building

Washington, DC 20510

Re:  Legal aspects of relatlonshxp between OPIC and Enron and Enron-related
projects. .

Gentlemen:

This opinion clarifies certain issues pertaining tothe-information provided by OPIC to

the Senate Finance Committee pursuant to its January 31, 2002, request for.information
regarding OPIC’s support provided to Enron-related projects. Please note that when
providing finance support, OPIC lends only to the independent project company, not the-
shareholders or sponsors of the project company. These project companies are separate
legal entities organized outside the United States (generally in the project country). OPIC
looks solely to the operating cash flows of the project companies for repayment of its
credits. Thus, OPIC has no credit exposure directly to Enron itself or to any of the other
Enron entities that have filed for U-S-bankruptcy protection—ORIG s-exposure is-to.
foreign project companies of which Enron is a sponsor, not to Enron itself. Onthe
insurance side, OPIC’s exposure to Enron financial risk is limited to Enron’s ability to
continue to pay its political risk insurance premiums. OPIC’s insurance exposure
represents its potential liability to Enron in the event the conditions for payment of a
political risk insurance claim should be realized. However, OPIC’s exposure in this
regard is limited to only a portion of the total amount of insurance coverage.

VP and General Counsel
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APPENDIX 3
OPIC Approval Process for Finance and Insurance Projects

Background

OPIC is aU.S. government agency. Its mission is to mobilize and facilitate investment of
U.S. private capital in the economic development of developing countries. OPIC
accomplishes its mission through the following activities: insuring investments overseas
against a broad range of political risks (the political risk insurance program), financing -
‘businesses overseas through direct loans and loan guaranties (the finance program), and -
financing private investment funds' that provide equity to businesses overseas. OPIC’s
programs are open in 140 countries. The predominate type of financing provided by
OPIC’s finance program is limited recourse project financing, which means that OPIC is
looking to the project for repayment and the recourse to the equity investor is limited.

The Finance Program Approval Process®

A. The sponsor(s) of a project (the project equity investor(s)) or the prospective
borrower submits an application for financing to OPIC. The U.S. project equity
- .investor is considered to be the U.S. sponsor of the project. Financial statements of
the sponsor(s) are required to be provided with the application. If the sponsér is a
- “public-corporation;-audited financial statements for the most recent three years and
the most recent 10K and 10Q are required to be provided with the application.

B.. The U.S. sponsor must complete a sponsor disclosure report providing information

+ regarding the background of the sponsor. Information included on the sponsor
disclosure report includes the personal credit history of significant shareholders, -
officers and directors as well as whether the sponsor or any affiliate is in default of
any payment obligation to the U.S.. Government or is debarred, suspended or

~ voluntarily excluded from procurement or non-procurement dealings with the U.S.
Government. ‘ B : '

C. Upon receipt of an application, a preliminary review is undertaken by OPIC’s Office
of Investment Policy and the project team for indications that the project will meet
OPIC's statutory guidelines, including no negative U.S., environmental, worker or
human rights effects and OPIC's need to be self-sustaining. The project team

generally consists of a Finance Department manager, an investment officer and a
project attorney.

D. Assuming no negative indications, the project is brought forward to a screening
meeting. A screening memorandum is prepared outlining the key issues. The Vice
President for Finance, the Director of Credit Policy, the Associate General Counsel
for Finance, members of the Office of Investment Policy and the project team review
the screening memorandum to determineif the project warrants further consideration.

' The investment funds department does not have any Enron projects.

? The procedure described below applies to loans over a certain size. All loans to Enron-s_ponsored Pprojects
are over this size. :

-I-
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E. If the screening committee determines that the project warrants further consideration,
a retainer letter is sent to the customer. The retainer letter outlines OPIC’s process
and criteria, including the requirement for payment of a retainer fee.

F. The project team undertakes due diligence in order to assess whether the project
meets OPIC’s credit underwriting criteria. OPIC’s underwriting requirements are
outlined in the Finance Department's underwriting guidelines. The credit
underwriting process primarily includes an assessment of (1) the financial structure of
the transaction, (2) the ability of all project participants to perform their respective
obligations, and (3) the transaction’s key risks and mitigants. This assessment is
completed by reviewing and analyzing the project documents, the project
participants’ financial statements, public information on the project participants
including filings with the Securities Exchange Commission, analyst reports, and
rating agency reports. In addition, periodical searches and credit checks, including,
Internal Revenue Service, trade, supplier and bank checks, are done, and the project
team contacts other government agencies, including the U.S. embassy in the host
country.

G. The financial statements for the key project participants are spread and analyzed.
Financial statement analysis includes historical and projected income staterhent,
balance sheet, cashflow, ratio and trend analysis, financial flexibility and wherewithal

analysis, review of other liabilities including terms and covenants thereof, and, review
of auditor's opinions.

H. The financial model of the project is analyzed and sensitivity analyses are prepared.
The overall risks and potential mitigants of providing financing to the project are
examined. To assist with risk identification and mitigation, consultants with special
expertise are sometimes engaged to analyze the technical aspects of the project and
also to perform work in verifying and determining the adequacy of assumptions with
respect to financial modeling, project economics, insurance (availability and
adequacy), contractual soundness and adequacy, and management and project
participants’ operating capabilities. Site visits conducted by the project teams and
OPIC’s Office of Investment Policy include meetings with key project participants,
host government officials, local counsel and U.S. embassy personnel. While much of
the credit due diligence is done before the meeting of the credit committee, the credit
evaluation process continues until disbursement.

I When the project team has completed sufficient due dili gence, the Finance
Department convenes a credit committee to determine if the project meets credit
underwriting and other requirements. A credit committee due diligence package is
prepared summarizing the key project information. The members of the credit
committee include the Vice President for Finance, the Director of Credit Policy, the
Associate General Counsel for Finance, the Director of Project Management, two

2-
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Finance managers, and members of the Office of Investment Policy®. The project
teams are in attendance.

J If the project passes the credit committee, it goes to the Investment Committee. The
Investment Committee is comprised of the following voting members: the President
and CEO, the Executive Vice President and COOQ, the Vice Presidents for finance,
Insurance, and investment policy, the Vice President for Investment Funds; the
General Counsel and the Director of Credit Policy are in attendance but do not vote.
During the meeting, the Director of Credit Policy is required to present an
independent view of the credit risks. The project team makes an oral presentation at
the Investment Committee.

K. All projects in excess of $30 million require board approval®

L The Board is presented with a paper that outlines the project, its risks and their
mitigants, and the policy issues including developmental considerations. The project
team gives an oral presentation and answers questions from members of the Board.
The Board’s focus is on policy aspects of the transaction.

M. Once the Board approves the project, a commitment letter is negotiated with the
sponsor(s) and/or a finance or loan agreement is negotiated with the borrower. The
commitment letter is normally between the sponsor(s), the project company and
OPIC. The commitment letter sets forth the broad terms under which OPIC is willing
to provide financing. The finance agreement is between OPIC and the borrower and
sets forth the terms of the financing, representations and warranties of the borrower,
conditions to disbursement, covenants, events of defaults and collateral. If sponsor

financial support for the project is required, that requirement will also be included in
the finance agreement.

N. The terms of the sponsor financial support for the project, if any, are set forth in a
project completion agreement or a sponsor support agreement. Such support is
normally capped and is usually of a limited duration. These agreements may impose
financial and reporting requirements on the sponsor(s).

O. Before any disbursement may be made, conditions precedent set forth in the loan
~ agreement must be satisfied or waived. These conditions include execution and
delivery of promissory notes and security documents (including project completion or
sponsor support agreements, if any), consents of governmental authorities and other
third parties, legal opinions, and Borrower’s officers’ certificates that the
representations and warranties are true and correct in all material respects and that no
default or event of default has occurred and is continuing.

? Since 19835, the year that Enron was formed, the OPIC approval process has evolved. The credit approval
has always rested with the Finance Department. There were periods when voting members also included
representatives from the Investment Development and Investment Funds Departments.

* The dollar criteria for submission to the board may have changed over the years.

-3-
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NOTE:

Effect of filing under Chapter 11 of the Bankruptcy Code by Shareholders of
Projects Financed by OPIC

OPIC is not a creditor of shareholders/sponsors of projects financed by OPIC. For
example, OPIC is not a creditor of Enron Corporation (“Enron”), which, directly or
through intermediate entities, is a shareholder in five active OPIC finance projects.
Nonetheless, projects in which Enron is a direct or indirect shareholder are often
incorrectly portrayed as Enron credit exposure. Because OPIC is not a creditor of the
shareholders of project companies that borrow from OPIC, the bankruptcy of a project

company shareholder (or its parent) does not generally have a significant effect on the
project itself.

In the case of Enron, the OPIC financings to projects in which Enron is a direct or
indirect shareholder are structured as limited recourse project finance transactions that
depend on the successful operations of the special purpose project company for
repayment of the OPIC debt, not on the financial performance of Enron. These special
purpose project companies to which OPIC lent funds are all entities located outside the
United States. None of these entities are included in Enron’s bankruptcy filing.

Four of the five active Enron-related projects that are financed by OPIC are completely
built and operating successfully. Enron’s bankruptcy is not expected to affect any of
them. The remaining active finance project is the Dabhol project. While Enron’s
bankruptcy was not the cause of the project's problems, it does result in certain
additional complications.

-4-
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The OPIC Political Risk Insurance (“PRI”) Program

Three kinds of PRI are authorized by OPIC’s governing statute (the Forei gn
Assistance Act of 1961, as amended (herein, the “Act™)):

A Expropriation, including, impairment, repudiation, and abrogation of a
contract between an investor and the foreign government,

B Inconvertibility of local currency, including inability to transfer U.S. § from
the host country

C. Political violence, including sabotage and terrorism and loss of business
income due to damage or destruction of property by political violence

Value of lost property
2. Lost business income

II. The process for issuance of PRI

A. Informal conversations between OPIC insurance officer and U.S. company(s)

proposing to invest in developmental projects in under-developed countries
and emerging economies.

Determine whether prospective investor will likely be eligible for PRI

(a) Insured(s) must be an “eligible investor”, as defined in the Act

(b) Insured (s) cannot be persons or entities affiliated with persons not
entitled to benefit from USG assistance (violators of Foreign Corrupt
Practices Act, designees under Drug Kingpin Act, etc.);

2 Determine whether project likely to be eligible for PRI

B. Prospective insured files Registration for PRI

1. Fixes date after which investment to be insured may be made
2. Generally, OPIC insures only new investments

(a) Exceptions for highly developmental projects
(b) Post-9/11 needs of U.S. businesses

C. Prospective insured files Application for PRI

Detailed questions regarding the prospective insured, its ownership, the
project, the other project participants, the amount to be invested by all

-5-
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participants, the amount of U.S. procurement or other possible U.S.
benefit, and related relevant questions

D. Insurance officer reviews application, discusses project with applicant, and

decides which project and project related documents appear relevant for
review

1. Determines if prospective insured project likely to be eligible for PRI
2. Reviews relevant project and project related documents, e.g.,

(a) Article of Incorporation of foreign enterprise in which investment to
be insured is to be made; Shareholder Agreements; Loan Agreements
(for institutional lender PRI); Licenses from host country government;
Concession Agreements; Supply Agreements; Power Purchase
Agreements

(b) Since late 2001, Project company financial statements and prospective
insured financial statements

(1) Previously, financial statements were not considered relg¢vant to
PRI, since OPIC is not engaged in credit insurance. Some PRI
carriers, for example, the Multilateral Insurance Guarantee Agency
(“MIGA”), the World Bank counterpart of OPIC, consider the
financial strength of the project and its sponsors relevant to
determining the degree of risk in providing PRI, especially
expropriation coverage, as host governments sometimes
expropriate weak projects considered necessary for the host

country to maintain. In late 2001, OPIC Insurance adopted a
similar risk analysis

(c) Whether OPIC participation will meet the required tests of

additionality to justify, in whole or in part, OPIC PRI rather than or
together with private market PRI

3. Obtains required clearances

(a) Foreign Government Approval, if required by Investment Incentive
Agreement between USG and host country government

(b) Human rights clearance from DOS

(c) Embassy comments

(d) Foreign Policy clearance from DOS

(e) Worker Rights clearance and requirements from OPIC Office of
Investment Policy

(f) Environmental clearance and requirements from OPIC Office of "
Investment Policy

-6-
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4. Prepares Action Memorandum, describing the project, the sponsor and

other participants, the project documents, the risks involved, the
additionality analysis, and a country risk analysis

E. Policy Review

The Insurance VP, Insurance regional managers, attorney for the project,
and Associate General Counsel, Insurance, convene as a group to review
the Action Memorandum and raise any issue or concerns not covered in
Action Memorandum

Insurance officer explains the project and responds to issues and concerns
raised

F. Insurance up to $25,000,000. Insurance Officer

had

Resolves issues and concerns raised at policy review

Prepares draft commitment letter or contract and forwards same to
prospective insured

(a) Commitment Letter

(1) Used when capacity 11m1ts exist or project needs priority attention
(2) 3/6 months

(3) Partially refundable fee if contract 1ssued

(4) Sets forth terms on which insurance will be issued, subj ect to
mutual agreement

(b) Contract

(a) Standard form, with blanks
(b) Blanks completed to reflect specific investment and project
(c) Investment/project specific amendments as required

Responds to comments and concerns of prospective insured

Prepares final commitment letter or insurance contract and Action
Memorandum

Action Memorandum and commitment letter or contract reviewed and
approved by project attorney, Insurance Reg10na1 Manager, and VP
Insurance

Commitment letter or contract sent to client for signature and, when
returned, signed, signed for OPIC by Insurance VP.

G. Insurance over $25,000,000, but not over $50,000,000

Same as insurance up to $25,000,000, except that prior to preparation of
draft commitment letter or contract,

-7-
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(a) Insurance officer prepares analysis for Investment Committee
(composed of CEQ, EVP, and VPs)

(b) Investment Committee reviews project and rejects, approves, or
approves with conditions

(1) If approved with conditions, conditions must be satisfied before
commitment letter or contract is sent to prospective insured for
signature.

H. Insurance over $50,000,000

1 Same as insurance over $25,000,000, but not over $50,000,000, except
that prior to preparation of commitment letter or contract,

(a) Project is presented to OPIC Board of Directors
(b) Board approves or disapproves based on overall OPIC policy and DOS

foreign policy considerations

2 Contract signed by OPIC CEO

-8-
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INVESTMENT NUMBER 3535

Investment Agreement

betvween

PUERTO QUETZAL POWER CORP.
and

INTERNATIONAL FINANCE CORPORATION

Dated as of March 31, 1993

EC2 000036651

Senate Finance Committee

EXHIBIT 4
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INVESTMENT AGREEMENT

AGREEMENT, dated as of March 31, 1993, between PUERTO QUETZAL
POWER CORP., a corporation organized and existing under the laws of
the State of Delaware, in the United States of America and regis-
tered in Guatemala as a foreign corporation under Chapter IX, Book
I, Title 1 of the Code of Commerce of the Republic of Guatemala,
with inscription number 30, folio 30, Book I of Foreign Corporations

at the Mercantile Registry (herein called the "Company®) and
INTERNATIONAL FINANCE CORPORATION (herein called "IFC").

ARTICLE I

Definitions

Section 1.01. Wherever used in this Agreement, unless the con-

text otherwise requires, the following terms have the following
meanings:

"A Loan” and

"1FC A Loan” means the loan specified in Section 3.01 (a)
or, as the context may require, the principal
amount thereof from time to time outstanding;

"A Loan
Disbursement® means any amount of the A loan which is dis-
bursed from time to time pursuant to Section
3.02; :
"A Loan
Interest Rate” means the rate of interest payable on the A
Loan from time to time, determined in accor-
dance with Section 3.10;
"Average
Availabilicy" has the meaning set forth in the Project Funds
Agreement;
"Auditors" means Arthur Andersen & Co., or such other firm

of independent public accountants as the Com-
pany may, with IFC’s consent, from time to time
appoint as auditors of the Company;

"B Loan" and

"IFC B Loan" means the loan specified in Section 3.01 (b)
or, as the context may require, the principal
amount thereof from time to time outstanding;

EC2 000036652
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"B Loan

Disbursement” means any amount of the B Lloan which is dis-

bursed from time to time pursuant to Section

3.02;

"B Loan Interest

Determination

Date® means the second Business Day before the begin-
ning of each B Loan Interest Period:

"B Loan

Interest Period" wmeans each period of three (3) months commenc-
ing on an Interest Payment Date and ending on
the day immediately before the next following
Interest Payment Date, except in the case of
the first period for each B Loan Disbursement
immediately following the disbursement thereof
when it shall mean the period commencing with
the date of disbursement of the relevant B Loan
Disbursement and ending on the day immediately
before the next following Interest Payment

Date;
"B Loan
Interest Rate" means the rate of interest payable on the B
Loan from time to time, determined in accor-
dance with Section 3.13;
"Business Day" means a day on which banks are open for busi-

ness in the City of New York and, for the pur-
pose of the definition of "Interest Determina-
tion Date", for the transaction of business in
the Eurodollar Interbank Market in Londen,
England, as well;

"C Loan"™ and

"1FC C Loan" means the loan specified in Section 3.01 (e¢)
or, as the context may require, the principal
apount thereof from time to time outstanding;

"C Loan

Disbursementc” means any amount of the C Loan which is dis-
bursed from time to time pursuant to Section
3.02;

"C Loan

Interest Rate” means the rate of interest payable on the C

Loan from time to time, determined in accor-
dance with Section 3.19;

EC2 000036653



"CONAMA "

"Disbursementc™

"Dollars® and

the sign "$~

"EEGSA*

"EEGSA Depositc”

"Enron"

"Enron Power"

'EDC'

"Event of Default”

"Financial Plan"

"First Preferred
Fleet Mortgage”
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3 .

wmeans the Comisién Nacjonal del Medio Ambjente,
the environmental agency of the Government of
Guatemala;

means and includes the A Loan Disbursement, the
B loan Disbursement and the C Loan
Disbursement;

means the lawful currency of the United States
of America;

weans Empresa Elécrrica de Guatemala S,A., a
socjedad anénima organized and existing under
the laws of Guatemala over ninety per cent
(90%) of the share capital of which is owned by
INDE;

means cthe reimbursable, non-interest bearing
deposit equal to seven million two hundred
fifty thousand Dollars ($7,250,000) provided to
the Company by EEGSA pursuant to clause "Tenth"
of the PPA;

means Enron Corp., a corporation organized and
existing under the laws of the State of
Delaware, in the United States of America;

means Enron Power Corp., a corporation organ-
ized and existing under the laws of the State
of Delaware, in the United States of America;

means Enron Development Corp., a corporarion
organized and existing under the laws of the
State of Delaware, in the United Sctates of
America whose name formerly was Enron Power
Development Corp.;
means any one of the
Section 7.01;

events specified in

means the financial plan set out in Section
2.02;

means a First Preferred Fleet Mortgage under
United States law on the two Project Barges,
effective not later than the first disbursement
of any of the IFC Lloans, by the Company to

EC2 000036654
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Shawmut Bank Connecticut, N.A.
1FC;

, as trustee for

"Fiscal Year" and

"Financial Year* means the accounting year of the Company com-

mencing each year on January 1 and ending on
the following December 31, or such other
accounting period of the Company as the Company
may, with IFC’s consent, from time to time

designate as the accounting year of the
Company;

"INDE" means Instituto Nacional de Electrificacieny,
the national electric utility of the Government
of Guatemala;

"Interest

Payment Date” means any day which is March 15, June 15, Sep-
tember 15 or December 15 in any year; provided,
however, that if any Interest Payment Date
would fall on a day which is not a Business
Day, the relevant Interest Payment Date shall
be changed to the next succeeding Business Day;

"Interest Period” neans each period of three (3) months commenc-
ing on an Interest Payment Date and ending on
the day immediately before the next following
Interest Payment Date, except in the case of
the first period applicable to each Disburse-
ment when it shall mean the period commencing
with the date on vwhich the relevant Disburse-
ment is made and ending on the day immediately

before the next following Interest Payment
Date;

"Letter of

Information” means the letter, dated February 23, 1993,
addressed by EDC to IFC and ‘containing EDC’'s
representations with regard to all material
relevant facts concerning the Project, the
Financial Plan, cthe organization, status,
operations, affiliacions, 1liabilities and
assets of the Company and other matters
incident to the transactions contemplated by
this Agreement, as amended by letter dated
March 30, 1993 and any further amendment or

supplement to such letter which is acceptable
to IFC;

EC2 000036655



69

5 .

"Loan®, "IFC lLoan”
and "1FC lLoans* means, collectively the A Loan, the B Loan and
the C Loan or, as the context may require, the

aggregate of the principal amounts thereof from
time to time outstanding;

"Maintenance
Amount® has the meaning given to it in Section 3.1S5;
"Mandate Letter” means the Mandate Letter dated January 26, 1993

from 1FC to Enron Power describing certain
services to be provided by IFC in connection

with the Project and certain fees to be paid to
IFC;

"Maximum Debt
Service

Deficiency Amount” has the meaning set forth in the Sponsor Sup-
port Agreement;

"Maxizua Funding

Apount” has the meaning set forth in the Project Funds
Agreement;

"Operation and

Maintenance

Agreement"” means the Operation and Maintenance Agreement,
dated as of November 13, 1992, as amended,
between the Company and the Operator providing
for the operation and maintenance of the Plant:

"Operator" means Electricidad Enron de Guatemala, S.A., a
corporation organized and existing under the
laws of Guatemala;

"Other Loans" means the loan or loans which may be extended

to the Company in connection with the Project
by one or more financial institutions (other
than IFC) and which may be substituted for a
portion of the B Loan;

"Other Loan

Agreements"” means the agreement or agreements providing for
the Other Loans:

"Participanc” means a Person designated by IFC from whom IFC
shall have received a formal commitment to
acquire a Participation in the B loan or, as
the case may be, any successor or assignes of
such person;

EC2 000036656
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"Project
Completion®

and "Project
Completion Date"

"Project Funds
Agreement®
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means the investmenr of a Participant in the B
Loan; or, as the context may require, in the B
Loan Disbursement;

weans the agreement or agreements providing for
a Participation;

means an individual, corporation, partnership,
joint venture, trust or unincorporated organi-
zation, or a government or any agency or polit-
ical subdivision thereof;

means the electricity generation plant contem-
plated in the Projecct;

means the contract, dated January 13, 1992,
between EEGSA and TOP as amended and assigned
to EDC on March 12, 1992, as further assigned
by EDC to the Company on November 13, 1992 and
as clarified by a letter executed between EDC
and EEGSA on April 19, 1992 and as furthar
amended or clarified from time to time;

means the project described in Section 2.01;

means the two barges contemplated in the
Project on which the diesel electric engines
referred to in the Project description are to
be placed;

have the meanings set forth in the Project
Funds Agreement;

means the agreement among the Company, IFC and
the Operator, whereby the Operator shall pro-
vide to the Company such additional funds as
may be needed by the Company, up to a maximum
amount equal to $15,000,000 as more fully
described therein, in the form of subordinated
loans or repayment of a portion of the Loan,
for the purposes set forth therein; the obliga-
tion to provide such additional funds to be
guaranteed by Enron pursuant to the Sponsor
Support Agreement;
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"Project Site" means the port of Puerto Quetzal, on the
Pacific coast of Guatemala:

"Quetzal® and
the sign "Q" means the lawful currency of Guatemala;

"Reuters Screen

LIBO Page* zeans the display of London interbank offered
rates (commonly know as LIBOR) of major banks
for Eurodollar Deposits designated as page
"LIBO" on the Reuters Monitor Money Rates
Service (or such other page as may replace the
LIBO page for the purpose of displaying such
London interbank offered rates for Eurodollar
Deposits);

"Security” means the security created by the Company to
secure all amounts owing by the Company to 1FC
under this Agreement and all amounts owing by
the Company to any party to a Swap Agreement as
fully described in Section 5.01 (e);

"Senior
Indebtedness® means the indebtedness resulting from the
Senior Loans;

"Stnior Lenders” means IFC (as lender of the A Loan and the B
Loan) and the lenders of the Other loans, if
any;

“Senior Loans" means the IFC A Loan, the IFC B Loan and the
Other loans, if any;

"Shareholder" means EDC and any other Person admitted as a

shareholder of the Company, subject only to the
restrictions on transfer of shares of the Com-

pany set forth in the Share Retention agree-
ment;

"Share Retention

Agreement"® means the agreement between, EDC and IFC where-
by EDC agrees to own, directly or indirectly,
at all times until the IFC Loans have been
repaid not less than fifty per cent (50%8) of
the share capital of the Company;

"Site lLease" means the contract to lease certain property

located at the Puerto Quetzal port facilities
outside San José, Guatemala, dated December 3,
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1992, among Empresa Portuaria Quetzal and
Electricidad Enron de Guatemala S.A.;

"Sponsor Support

Agreement® means the Sponsor Support Agreement among
Enron, the Company and IFC, under which Enron
agrees to provide credit support to the Company
respecting the Company’'s obligation to repay
the EEGSA Deposit, the Company’'s obligation to
pay Cyclical Maintenance Costs, the Company’'s
obligation to pay debt service on the Senior
Loans and the Operator’s obligation to pay the
Maximur Funding Amount under the Project Funds
Agreement;

"Subsidiary" means any entity over fifty per cent (50%) of
whose capital is owned, directly or indirectly,
by the Company or which is otherwvise effec-
tively controlled by the Company;

"TOP" means Texas-Ohio Power, Inc.;

"Turnkey

Construction

Contract® means the Turnkey Contract, dated as of April

10, 1992 by and between Wartsila and Enron
Power as assigned by Enron Power to the Company
on November 13, 1992; and

"Wartsila® means Wartsila Diesel, Inc., a company organ-
ized and existing under the laws of the State
of Louisiana, in the United States of America.

Section 1.02. In addition, unless the context othervise

requires, the following financial terms have the following meanings
wherever used in this Agreement:

"Cyclical

Maintenance Cost® has the meaning set forth in the Sponsor Sup-
port Agreement;

"Debt Service® means, for any period of determination thereof,
the sum of all principal payments required to
be made during such period and all interest,
fees and other financing costs accrued for pay-
ment during such period in respect of the IFC
Loans or other debt permitted under Section
6.02(d)(iii); provided that, in determining
Debt Service for any period, interest payable
during such period shall be increased or
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decreased, as the case may be, by the net
amount payable or receivable during such period
under all Swap Agreements;

"Debt Service

Coverage Ratio” means, for any period of determination thereof,
the ratio of Operating Cash Flow for such
period to Debt Service for such period;

"Economic Dispatch

Incentive Fee" has the meaning set forth in the Operation and
Maintenance Agreement;

"Fixed Fee" has the meaning set forth in the Operation and
Maintenance Agreement;

"O&M Fees" means, collectively, the Fixed Fee and the Eco-
nomic Dispatch Incentive Fee, but specifically
excluding any amount that is a Reimbursable
Expense;

"Operating

Cash Flow” means, for any period of determination thereof,
the excess (or shortfall) of Revenues for such
period over Operating Expenses for such period;

"Operating

Expenses” means all fuel costs, any Reimbursable Expense,
all amounts payable under the Site Lease, all
operation and maintenance costs, all Cyclical
Maintenance Costs, and all taxes other than
income taxes but excluding (a) mandatory Debt
Service, (b) depreciation and amortization, (c)
extraordinary expenses (including, without
limitation, losses on sale of assets other than
in the ordinary course of business and losses

on the extinguishment of debt), and (d) the 0&M
Fees; .

"Reimbursable

Expense*® has the meaning set forth in the Operation and
Maintenance Agreement;

"Revenues” means, for any period of determination thereof,
all operating and nonoperating receipts, reve-
nues, rentals, fees, income and other moneys of
the Company, including, without limitation,
liquidated, performance and other damage pay-
ments, contingency guarantes payments or other
amounts payable to the Company, all investment
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earnings on the accounts of the Company,
amounts earned on indebtedness permitted under
Section 6.02(d), cthe proceeds of business
interruption insurance, the proceeds of any
payment to the Company under the Swap Agree-
ments and the proceeds of any payments, sub-
ordinated loans or drawings under the letter of
credit made under the Sponsor Support Agreement
or under the Project Funds Agreement for the
calendar year in respect of which such pay-
ments, loans or drawings were made; and

"Swap” and

"Swap Agreement” means any interest rate exchangs, collar, cap
or similar agreement providing interest rate
protection into which the Company may enter
with the prior written consent of IFC.

Section 1.03. In this Agreement, unless the context otherwise
requires, words denoting the singular include the plural and vice
versa, words denoting persons include corporations and partnerships,
and references to a specified Article, Section or Schedule shall be

construed as & reference to that specified Article, Section or
Schedule of this Agreement.

ARTICLE II

Description of Project and Financial Plan

Section 2.01. The Project to be financed consists of the con-
struction, equipment and placing into operation of, and the provi-
sion of working capital for, an electric generating plant consisting
of twenty diesel elecrric engines, as more fully described in the
Turnkey Construction Contract, mounted on two United States-flagged
barges moored in Puerto Quetzal, on the Pacific Coast of Guatemala.
Details of the Project are described in the Letter of Informationm,
which 1s incorporated in this Agreement by reference.

Section 2.02.3 (a) The total cost of the Project, including
working capital of $2,000,000 and all financing fees associated with
the Financial Plan is $92,000,000.

1/ For purposes of this Section, an exchange rate of Quetzal 5.3
= $1 has been assumed.
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(b) Under the Financial Plan, the proposed sources of finanec-
ing are as follows:

Iteg s Million 3 of Toral
Equity/Quasi-Equi

EDC 13.75 14.9

EEGSA Deposit 2.25

Total Equity/Quasi Equity 21.00 _22.8
Subo ed De

IFC C Loan 5.6 7.2

IFC A Loan 13.4 14.6

IFC B Loan and/or

Other lLoans 51.0 4
Total Senior Debt 64 .4 _10.0
Total Financing 92.0 100.0

ARTICLE III

Agreement for the Loan

Section 3.01. Subject to the terms and conditions of this
Agreement, IFC agrees to lend to the Company and the Company agrees
to borrow from IFC the Loan, that is, the amount of seventy one
million Dollars ($71,000,000), made up of:

(a) the A loan, being the amount of thirteen million four
hundred thousand Dollars ($13,400,000);

(b) cthe B Loan, being the amount of fifty one million Dollars
($51,000,000); and

(¢) the C Loan, being the amount of six million six hundred
thousand Dollars ($6,600,000).
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Section 3.02. Disbursements of the loan shall be made by IFC
from time to time for credit to the account of the Company at such
bank in such place as IFC and the Company shall agree in immediately
available funds and in amounts (except with respect to the final
disbursement) of not less than $10,000,000 (in the case of the A
Loan and the B Loan). Disbursements shall be made upon the Company'’s
request in writing, substantially in the form of Exhibit A hereto
delivered to IFC (except with respect to the first disbursement
vhich shall be made &3 soon as possible after all the relevant con-
ditions of disbursement are fulfilled) at least ten (10) Business
Days prior to the proposed date of the disbursement, and against
each such disbursement the Company shall deliver to IFC such receipt
therefor as IFC may reasonably request.

Section 3.03 The Loan shall be repaid as follows:

(a) The A Loan shall be repaid on the following dates and in
the following amounts:

Date Paymenc Due Principal Amount Due
December 15 1993 $ 372,000
March 15, 1994 $ 372,000
June 15, 1994 $ 372,000
September 15, 1994 $ 372,000
December 15, 1994 $ 372,000
March 15, 1995 $ 372,000
June 15, 1995 $ 372,000
September 15, 1995 $ 372,000
December 15, 1995 § 372,000
March 15, 1996 $ 372,000
June 15, 1996 $ 372,000
September 15, 1996 $ 372,000
December 15, 1996 $ 372,000
March 15, 1997 $ 372,000
June 15, 1997 $ 372,000
September 15, 1997 $ 372,000
December 15, 1997 $§ 372,000
March 15, 1998 $ 372,000
June 15, 1998 $ 372,000
September 15, 1998 $ 372,000
December 15, 1998 S 372,000
March 15, 1999 $ 372,000
June 15, 1999 § 372,000
September 15, 1999 § 372,000
December 15, 1999 $ 372,000
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Rate Pavment Due Princjpal Amount Due
March 15, 2000 $ 372,000
June 15, 2000 $ 372,000
September 15, 2000 $ 372,000
December 15, 2000 $ 372,000
March 15, 2001 $ 372,000
June 15, 2001 $ 372,000
September 15, 2001 $ 372,000
December 15, 2001 $ 372,000
March 15, 2002 $ 372,000
June 15, 2002 $§ 372,000
September 15, 2002 S 380,000

$13.400,000

(b) . The B Loan shall be repaid on the following dates and in
the following amounts:

Date Payment Due Principal Amount Due

December 15, 1993
March 15, 1994
June 15, 1994
September 15, 1994
December 1S5, 1994
Mareh 15, 1995
June 15, 1995
September 15, 1995
December 15, 1995
March 15, 199¢
June 15, 1996
September 15, 1996
December 15, 1996
March 15, 1997
June 15, 1997
September 15, 1997
December 15, 1997
March 15, 19938
June 15, 1998
September 15, 1998
December 15, 1998
March 15, 1999
June 15, 1999
September 15, 1999
December 15, 1999

1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000
1,594,000

DNBDINDNDDDDDDDDDDLDDWDDWDDNWNNDOY
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Rate Pavment Due = Principal Amount Due
March 15, 2000 $ 1,594,000
June 15, 2000 $ 1,594,000
September 15, 2000 $ 1,594,000
December 15, 2000 $ 1,594,000
March 15, 2001 $ 1,594,000
June 15, 2001 $ 1,594,000
September 15, 2001 $.1.586,000

$51,000,000

(¢) The C loan shall be repaid on the following dates and in
the following amounts:

Dates Paywents Due = Principal Amount Dve
March 15, 1994 § 165,000
June 15, 1994 $ 165,000
September 15, 1994 $ 165,000
December 15, 1994 $ 165,000
March 15, 1995 $ 165,000
June 15, 1995 $ 165,000
September 15, 1995 $ 165,000
December 15, 1995 $ 165,000
March 15, 1996 $ 165,000
June 1S5, 1996 $ 165,000
September 15, 1996 $ 165,000
December 15, 1996 $ 165,000
Maxrch 15, 1997 $ 165,000
June 15, 1997 $ 165,000
September 15, 1997 ‘$ 165,000
December 15, 1997 $ 165,000
March 15, 1998 $ 165,000
June 15, 1998 $ 165,000
September 15, 1998 $ 165,000
December 15, 1998 $ 165,000
Marech 15, 1999 $ 165,000
June 15, 1999 $ 165,000
September 15, 1999 $ 165,000
December 15, 1999 $ 165,000
March 15, 2000 $ 165,000
June 15, 2000 $ 165,000
September 15, 2000 $§ 165,000
December 15, 2000 $ 165,000
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Rates Pavments Due =~ Principal Amount Due
March 1S5, 2001 $ 165,000
June 15, 2001 $ 165,000
September 15, 2001 § 165,000
December 15, 2001 $ 165,000
March 15, 2002 $ 165,000
June 15, 2002 $ 165,000
September 15, 2002 $ 165,000
December 15, 2002 $ 165,000
Mareh 15, 2003 $ 165,000
June 15, 2003 $ 165,000
September 15, 2003 $ 165,000
Decenber 15, 2003 $ 165,000

$6,600,000

(d) The dates for payment of principal on the Loan are
intended to coincide with the relevant Interest Payment Dates. If in
any case the relevant Interest Payment Date is affected by the
proviso to the definition of "Interest Payment Date," then the
corresponding date for payment of principal set out in tha tables in
subsections (a), (b) and (¢) above shall be changed to coincide with
the relevant Interest Payment Date. If less than the full amount of
any of the IFC Loans {s disbursed to the Company, the amount of each
Tepayment installment in the relevant subsection above shall be

reduced proportionately, taking into account the amount of such loan
not disbursed.

Section 3.04. (a) The Company shall pay to IFC a commitment
charge at the rate of one-half per cent (1/2%) per annum in the case
of the B Loan and one per cent (1%) per annum in the case of the A
Loan and the C loan, on so much of each such Loans as shall not,
from time to time, have been cancelled by IFC or disbursed to the
Company. The commitment charge shall begin to accrue (i) as to the
A Loan and the C Loan, on a date which is thirty (30) days after the
date of approval of such Loans by IFC's Board of Directors, and (11)
as to the B loan, on the amounts thereof which are committed as
described below, on the dates which IFC informs the Company are the
dates on which the Participants execute their respective Participa-
tion Agreements. The commitment charge shall be payable in Dollars
quarterly on March 15, June 15, September 15 and December 15 in each
year, the first such payment to be due on June 15, 1993. If any such
day is not a Business Day then the payzent shall be due on the next
succeeding Business Day. The commitment charge shall accrue and be

prorated on the basis of a 360-day year for the actual number of
days elapsed.
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(b) The Company shall pay to IFC in Dollars a front-end fee
equal to the aggregate of one per cent (1%) of the A Loan and one
per cent (1l%) of the C lLoan, to be paid within thirry (30) days
after the date of this Agreement (but not later than first disburse-
ment of the Loan in any event).

(¢) Unless otherwvise provided in the relevant Participation
Agreement, the Company shall pay to IFC in Dollars a front-end fee
equal to one per cent (ly) of the B Loan to be paid, in respect of
each Participation, within thirty (30) days from the date of the
relevant Participation Agreement.

(d) The Company shall pay to IFC on each June 15 a B Loan
administration fee of $5,000 per year, the first such payment to be
due on June 15, 1993.

Section 3.05. Payments of principal, interest, commitment
charge, fees or any other payment due to IFC under this Agreement
shall be made in Dollars, in immediately available funds, at such

bank or banks in New York, New York, as IFC shall from time to time
designate.

Section 3.06. If IFC shall at any time receive less than the
full amount then due and payable to it under this Agreement, IFC
shall have the right to allocate and apply such payment in any way
or manner and for such purpose or purposes under this Agreement as
IFC in {its sole discretion shall determine, notwithstanding any
instruction thatr the Company may give to the contrary.

Section 3.07. The obligation of the Company to pay in Dcllars
the aggregate amount of the principal of, and interest, fees and
other charges on, the Loan and any other amounts payable in Dollars
under this Agreement shall not be deemed to have been novated, dis-
charged or satisfied by any tender of (or recovery under judgment
expressed in) any currency other than Dollars, except to the extent
to which such tender (or recovery) shall result in the effective
payment of the said aggregate amount in Dollars at the place vhere
such paynent is to be made and, accordingly, the amount (if any) by
which any such tender (or recovery) shall fall short of such aggre-
gate amount shall be and remain due to IFC as a separate obligation,
unaffected by judgment having been obtained (if such is the case)
for any other amounts due under or in respect of this Agreement.

Section 3.08. The Company shall pay or cause to ba paid all
present and future taxes, duties, fees and other charges of whatso-
ever nature, if any, now or at any time hereafter levied or imposed
by the Government of Guatemala or by any department, agency, politi-
cal subdivision or taxing or other authority thereof or therein or
by any organization of which Guatemala is a member on or in connec-
tion with the payment of any and all amounts due under this Agree-
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ment, and all payments of principal, interest and other amounts due
under this Agreement shall be made without deduction for or on
account of any such taxes, duties, fees and other charges; provided,
however, that in the event the Company is prevented by operation of
law or othervise from paying or causing to be paid such taxes,
duties, fees or other charges as aforesaid, the principal, or (as
the case may be), interest or other amounts due under this Agreement
shall be increased to such amount as may be necessary to yield and
remit to IFC the full amount it would have received had such pay-
ments been made without deduction of such taxes, duties, fees or
other charges. The foregoing provisions shall not be applicable to
taxes, duties, fees and other charges which are a direct consequence
of a Participant (or, as the case may be, a participant with a con-
parable participation in the A Loan or in the C Loan) or a successor
or assignee thereof having its principal office in Guatemala or hav-
ing or maintaining a permanent office or establishment in Guatemala
if and to the extent that the relevant Participation (or comparable
participation in the A Loan or the € Loan) is acquired by such per-
manent office or establishment.

Section 3.09. IFC may, by notice to the Company, suspend or

cancel the right of the Company to request disbursements of the
loan, in whole or in part, as follows:

(a) 1if the first such disbursement shall not have been made by

July 1, 1993, or such other date as may be agreed by the
parties hereto;

(b) if any Event of Default or any event which, with lapse of
time or notice and lapse of time as specified in Section
7.01, would become an Event of Default shall have happened
and be continuing, or if the Event of Default specified in
subsection (e) of Section 7.01 shall, in the reasonable
opinion of IFC, be imminent:

(¢) 1if, at any time in the reasonable opinion of IFC, there
shall exist any situation which indicates that performance

by the Company of any of its obligations under this Agree-
ment cannot be expected; or

(4) on or after December 31, 1993

Upon the giving of such notice, any part of the Loan covered by
the notice which has not theretofore been disbursed shall be sus-
pended or cancelled as the case may be. The exercise by IFC of the
right of suspension shall not preclude IFC from exercising its right
of cancellation as provided herein, either for the same or another
reason, and shall not limit any other provision of this Agreement.
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Part 2: Provisions Peculiar to the A loan

Section 3.10. The Company shall pay interest at the A Loan
Interest Rate, namely the rate of 9.9375 per cent per annum, on the
principal amount of the A Loan disbursed and outstanding from time
to time and such interest shall be paid in Dollars quarterly on
March 15, June 15, September 15 and December 15 in each year. Inter-
est shall accrue from day to day and be prorated on the basis of a

360-day year for the actual number of days in the relevant interest
period.

Section 3.11. (a) The Company shall have the right at any time,
on not less than thirty (30) days’ written notice to IFC and subject
to payment of the prepayment premiua referred to in subsection (b)
below and all accrued interest on the principal amount of the A Loan
to be prepaid, to prepay all or & part of the principal amount chen
outstanding of the A Loan; provided that, in the case of partial
Prepayment, such prepayment (i) shall be in an amount of not less
than one million Dollars ($1,000,000), and (i{) shall be applied to
Prepay all the outstanding repayment installments of the A Loan on
4 pro rata basis. Upon delivery of such notice, the Comxpany shall be
obligated to effect Prepayment in accordance with the terms thereof.

(b) The prepayment premium shall be an amount in Dollars equal
to the difference (or in the case of a partial prepayment, the sanme
portion of such difference as the proportion which the amount of the
A loan to be prepaid bears to the principal amount of the A Loan
then outstanding) between the Net Present Value of the Anticipated
Income Strean and the Net Present Value of the Available Income
Stream, all as more particularly described below.

The Anticipated Income Streanm means the interest payments which
would have been due on the A Loan at the interest rate specified in
Section 3.10 for the pariod from the prepayment date until the final
scheduled maturity date assuning that no prepayment had taken place
and further assuming that the schedule of maturity dates had been
adhered to and that all payments had been made on their due dates.

The Available Income Streas means the interest payments which
would have been dus on the A Loan at a rats equal to the aggregate
of the Spread and the Current Swap Market Fixed Rate for the perfod
from the prepayment date until the final scheduled maturity date
assuming that no prepayment had taken place and further assuming
that the schedule of maturity dates had been adhered to and that all
payments had been made on their due dates,

(c) For the purposes of subsection (b) above
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(1) cthe "Current Swap Market Fixed Rate” means the fixed
rate quoted in the relevant swap market (for an
amount of the A lLoan currency equal to the principal
amount of the A Loan then outstanding) as the equiv-
alent of the U.S. dollar 6 month London Interbank
Offered Rate (LIBOR) for a period equal to the
scheduled remaining periocd of the.A Loan, calculated
by IFC as of the prepayment date on the basis of
quotations from two major dealers in the relevant
swap market for value that date;

(1) the "Net Present Value" means the value of the
relevant Income Stream discounted (with stops on the
same dates as would have been interest payment
dates) back to the prepayment date from each of the
relevant interest payment dates at a discount race
equal to the Current Swap Market Fixed Rate; and

(111) the "Spread" means three and one-quarter per cent
(3-1/4%) per annum.

(d) The determination by IFC of the prepayment premium shall
be final and conclusive unless shown by the Company that such deter-
mination has involved clerical error.

(e) Despite the above provisions of this Section, no prepay-
ment of the A Loan may be made unless the Company makes a propor-
tionate prepayment of the B Loan at the same time.

Section 3.12. Without prejudice tc the remedies available to
IFC under this. Agreement or otherwise:

(a) if the Company fails to make any payment of interest or
any other payment (except principal or the commitment
charge or front-end fee provided for in Sections 3.04 (a)
and (b)) on or in respect of the A Loan on or before its
due date as specified in this Agreement (or, if not so
specified, as notified to the Company), then, to the
extent permitted by law, the Company shall pay in Dollars,
by way of liquidated damages, in respect of the amount of
such payment dus and unpaid, interest at a rate equal to
one per cent (l%) per annum above the A Loan Interest Rate
from the date any such amount became due until the date of
actual payment (as well after as before judgment) and such
interest shall be payable on the next Interest Payment
Date thereafter unless demanded or paid beforehand: and

(b) 1if the Company fails to make any payment of the principal

of the A Loan on or before its due date as specified in
this Agreement (whether at stated maturity or upon pre-
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maturing), then, to the extent permitted by law, the
Company shall pay, in Dollars, by way of liquidated
damages, in respect of the amount of such payment due and
unpaid, interest at a rate equal to one per cent (1l%) per
annux over and above the A Loan Interest Rate from the
date any such amount became due until the date of actual
payment (as vell after as before judgment) and such inter-
est shall be payable on the next Interest Payment Date
thereafter unless demanded or paid beforshand.

Section 3.13. Interest on the B Loan shall be determined, and
the Company shall pay interest on the B Loan, as follows:

(a) The principal amount of the B loan from time to time out-
standing (or, in the case of the first B Loan Interest Period in
respect of each B Loan Disbursement, the principal amount of such B
Loan Disbursement from time to time cutstanding) shall bear interest
during the relevant B lLoan Interest Period at the relevant B loan

Interest Rats calculated i{n accordance with the provisions of this
Section.

(b) 1Interest shall accrus from day to day, be pro-rated on the
basis of a 360-day year for the actual number of days in the rele-
vant B Loan Interest Period and be dus and payable in Dollars on the
B Loan Interest Payment Date immediately following the end of the
relevant B Loan Interest Period.

(¢) The B loan Interest Rate shall be three and one-quarter of
one per cent (3.25%) per annum above the rate which appears on the
Reuters Screen LIBO Page as of 11:00 a.m., lLondon time, on the
relevant B Loan Interest Determination Date for one month, two
months or three months, whichever period is closest to the duration
of the relevant B Loan Interest Period (or, if two periods are
equally close to the duration of the relevant B Loan Interest
Period, the longer one). 1f more than one such offered rate appears
on the Reuters Screen LIBO Page, the B Loan Interest Rate shall be
the arithmetical average (rounded upward, if necessary, to the

nearest one-sixteenth of one per cent (1/16%)) of such offered
rates,

(d) If, for any reason, the B Loan Interest Rate cannot be
determined by reference to the Reuters Screen LIBO Page on any
Interest Determination Date, IFC shall notify the Company and the
Participants forthwith and shall determine the B Loan Interest Rate
on that B Loan Interest Determination Date, in accordance with sub-
section (c) above mutatis mutandis, using rates advised to IFC by
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any two (2) of the banks (or by the bank if only one is available)
vhose rate(s) were last quoted on the Reuters Screen LIBO Page. If
the services of the Reuters Screen LIEO Page cease to be available
as a result of discontinuation of such service, IFC shall notify the
Company and the Participants forthwith and shall determine the B
Loan Interest Rate on any relevant B Loan Interest Determination
Date, in accordance with subsection (c) above putatis mutandis,
using rates advised to IFC by three (3) major banks active in the
Eurodollar Interbank Market in London selected by IFC after consul-
tation with the Company and the Participants.

(e) The determination by IFC, from time to time, of the B Loan
Interest Rate shall be final and conclusive and shall be binding
upon the Company unless shown by tha Company to the satisfaction of
IFC that any such determination has invelved clerical error.

Section 3.14. In addition to the prepayment rights with respect
to the B Loan set out in Section 3.15 (c), the Company shall have
the right at any time on not less than thirty (30) days’ written
notice to IFC, to prepay on any Interest Payment Date all or a part
of the principal amount then outstanding of the B Loan without any
Prepayment penalty; provided that, in either case, all accrued
interest and Maintenance Amount (if any) on the amount_ to be prepaid
is paid at the same time; and provided further that, in the case of
partial prepayment, such prepayment (i) shall be in an amount of not
less than one million Dollars ($1,000,000) and ({i) shall be applied
S0 4s To prepay all the outstanding repayment installments of the B
Loan on a pro rata basis, Upon délivery of such notice, the Company

shall be obligated to effect pPrepayment in accordance with the terms
thereof.

Section 3.15. (a) On each Interest Payment Date, the Company
shall pay in Dollars, with Tespect to the B loan, in addition to
interest at the B Loan Interest Rate, the amount which 1FC shall
from time to time notify (the "Maintenance Amount Notice®) to the
Company as being the aggregate of each Participant’s Maintenance
Amount (as defined in subsection (b) below) accrued and unpaid prior
to such B Loan Interest Payment Date, provided that, the Company
vill not be obligated to compensate any Participant for all or a
portion of the Maintenance Amount to the extent that the Participant
incurs costs associated with the Maintenance Amount prior to ninety
(90) days before IFC gives the Maintenance Amount Notice to the
Comwpany. The Maintenance Amount Notice shall include & copy of the
Participant’s Certification provided to IFC by the Participant.

(b) In connection with subsection (a) above the following
terms shall have the following meanings:

(1) che term "Maintenance Amount” means the amount, if
any, certified in the Participant's Certification to
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be such Participant’s net incremental costs of
making or maintaining its Participation which resulc
from (A) any change in applicable law or regulations
or in the interpretation thereof by any governmental
or regulatory authority charged with the administra-
tion thereof and/or (B) any compliance with any
request from, or requirement of, any central bank or
other monetary or other authority, which in either
casa, subsaquent to the date of the relevant Par-
ticipation Agreement, shall:

(1) impose, modify or deem applicable any reserve,
special deposit or similar requirements against
assets held by, or deposits with or for the
account of, or loans by, the Participant;

(2) impose a cost on the Participant as a result of
its having acquired its Participation or reduce
the rate of return on the Participant’s overall
capital which 4{t would have been able to
achieve 1f it had not acquired its Partici-
pation;

3) cﬁange the basis of taxation on payments
received by the Participant in respect of its
Participation (other than by a change in taxa-
tion of the overall net income of the Partici-
pant); or

(4) impose on the Participant any other condition
regarding the making or wmaintaining of its
Participation; but

(11) the term "Maintenance Amount" shall not include any
incremental costs of making or maintaining a Par-
ticipation which are a direct consequence of a Par-
ticipant having its principal office in, or main-

taining a permanent office or establishment in,
Guatenmala; and

(111) the cterm “Participant's Certification® nmeans a
certification furnished from time to time to IFC by
a Participant (such certificstion to be furnished as

soon as the relevant Maintenance Amount is known)
certifying:

(A) the circumstances giving rise to the Mainte-
nance Amount;
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that such Participant’s net costs have been
increased;

(C) that it has exercised reasonable efforts to
minimize or eliminate such increase; and

the Maintenance Amount together with reasonable
detail showing how the Maintenance Amount was
calculated.

(c) Notwithstanding anything in Section 3.14, the Company
shall have the right on any B loan Interest Payment Date, upon not
less chan thirty (30) days' written notice to IFC (which notice
shall be irrevocable and shall bind the Company to make the prepay-
ment specified below) and upon payment of all accrued interest and
Maintenancea Amount (if any) on the amount to be prepaid, to prepay,
without any prepayment premium, that portion of the B Loan which IFC
informs the Company is subject to a Participation on which a Mainte-
nance Amount is then being charged.

Section 3.16. Notwithstanding anything to the contrary con-
tained in this Agreement, if, subsequent to the date of this Agrea-
Dent, any change made in any applicable law or regulation or the
interpretation or application thereof by any governmental authoricy
charged with the administration thereof shall make it unlawful for
any Participant to continue to maintain or to fund its Participa-
tion, the Company shall, within three Business Days of receipt of a
request by IFC, prepay in full that part of the principal amount of
the B Loan which IFC advises is subject to such Participation,
together with all accrued interest and Maintenance Amount (if any)
thereon and/or, as the case may be, the right of the Company to
disbursement of that part of the B Loan subject to such Partiei-

pation which shall not theretofore have been disbursed, shall
terninate immediately.

Section 3.17. Without prejudice to the remedies available to
IFC under this Agreement or otherwise:

(a) if the Company fails to make any payment of interest or
any other payment (except principal or the commitment charge and
front-end fee provided for in Sections 3.04 (a) and (b)) on or in
respect of the B Loan on or before its due date as specified in this
Agreement (or, 1f not so specified, as notified to the Company),
then, to the extent permitted by law, the Company shall pay, in
Dollars, in respect of the amount of such payment due and unpaid,
interest at a rate which shall equal one per cent (1%) per annum
above the relevant B lLoan Interest Rate then in force from the date
any such amount became due until the date of actual payment (as well
afrer as before judgment) and such interest shall be payable on the
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next Interest Payment Date thereafter unless demanded or paid
beforehand; and

(b) if the Company fails to make any payment of the principal
of the B Loan on or before its due date as specified in this Agree-
ment (whether at stated maturity or upon prematuring), then, to the
extent permitted by law, the Company shall pay, in Dollars, in
respect of the amount of such payment due and unpaid, interest at
the rate of one per cent (1%) per annum above the relevant B Loan
Interest Rate then in force from the date any such amount became due
until the date of actual payment (as well after as before judgment)
and such interest shall be payable on the next Interest Payment Date
thereafter unless demanded or paid beforehand.

Section 3.18. If, as a result of (i) any failure by the Company
to pay any sums due in respect of the B Loan under this Agreement on
the due date therefor, to borrow in accordance with a request for a
B loan Disbursement made pursuant to Section 3.02 or to make any
prepayment of the B Loan in accordance with a notice of prepayment
pursuant to Sections 3.14 or 3.15 (e) or (1Y) any prepayment of all
or any portion of the B Loan on a date other than an Interest Pay-
ment Date, any Participant shall incur costs, expenses or losses,
the Cowpany shall pay, in Dollars, upon request by IFC, the amount
vhich IFC shall notify to the Company as being the aggregate of such
costs, expenses and losses. For the purposes of the preceding sen-
tence, "costs, expenses or losses” shall include, without limita-
tion, any interest paid or payable to carry any unpaid amount and
any loss, premium, penalty or expense which may be incurred in
liquidating or exploying deposits of or borrowings from third

parties in order to make, maintain or fund the B Loan or any portion
thereof.

Part 4: Provisions Peculiar to the ¢ loap

Section 3.19. The Company shall pay interest at the C Loan
Interest Rate, nanely the rate of fourteen per cent (14%) per annun,
on the principal amount of the C Loan disbursed and outstanding from
tize to time and such interest shall be paid in Dollars quarterly on
March 15, June 15, September 15 and December 15 in each year. Inter-
est shall accrue from day to day and be prorated on the basis of a

360-day year for the actual number of days in the relevant interest
period.

Section 3.20. (a) The Company shall have the right at any time,
on not less than thirty (30) days' written notice to IFC and subject
to payment of the prepayment premium referred to in subsection (b)
below and all accrued interest on the principal amount of the C Loan
to be prepaid, to prepay all or a part of the principal amount then
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outstanding of the C Loan; provided that, in the case of partial
prepayment, such prepayment (i) shall be in an amount of not less
than five hundred thousand Dollars (§500,000), and (ii) shall be
applied to prepay all the outstanding repayment installments of the
C Lloan on a pro rata basis. Upon delivery of such notice, the

Company shall be obligated to effect Prepayment in accordance with
the terms thereof.

(b) The prepayment premium shall be an amount of Dollars equal
to a percentage of the amount of the C Loan to be prepaid, such
percentage being calculated by multiplying (1) the number of years
from the proposed prepayment date to the scheduled final maturicy
date of the C Lloan (as shown in the table in Section 3.03 (¢) by
(11) a factor of five and one-half (5-1/2); provided that in the
case of an incomplete year, thers shall be counted only a fraction
of a2 year whose numerator shall be the number of days in the
relevant period and whose denominator shall be 360.

(c) The determinarion by IFC of the prepayment premium shall
be final and conclusive unless shown by the Company that such deter-
mination has involved clerical error.

Section 3.21. Without prejudice to the remedies available to
IFC under this Agreement or othervise:

(a) 1if the Company fails to make any payment of interest or
any other payment (except principal or the commitment
charge or front-end fee provided for in Sections 3.04 (a)
and (b)) on or in respect of the C Loan on or before its
due date as specified in this Agreement (or, if not so
specified, as notified to the Company), then, to the
extent permitted by law, the Company shall pay in Dollars,
by way of liquidated damages, in respect of the amount of
such payment due and unpaid, interest at a rate equal to
one per cent (l%) per annum above the C Loan Interest Rate
from the date any such amount became dua until the date of
actual payment (as well after as before Judgement) and
such interest shall be payable on the next Interest Pay-

ment Date thereafter unless demanded or paid beforehand;
and

(b) 1if the Company fails to make any payment of the grincipal
of the C loan on or before its due date as specified in
this Agreement (whether at stated maturity or upon pre-
maturing), then, to the extent permitted by law, the
Company shall pay, in Dollars, by way of 1liquidated
damages, in respect of the amount of such payment due and
unpaid, interest at a rate equal to one per cent (1%) per
annum over and above the C Loan Interest Rate from the
date of actual payment (as well after as before judgement)
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and such interest shall be payable on the next Interest

Payment Date thereafter unless demanded or paid before-
hand.

Section 3.22. (a) Notwithstanding anything herein provided, IFC
and the Company hereby agree, for the exclusive benefit of cthe
Senior Lenders, that the C lLoan that may at any time be outstanding
shall, in the events, in the manner, to the extent and upon all the
terms and conditions herefnafter in this Section set forth, be
subordinate and junior in right of payment to the prior payment in
full (vhether at stated maturity or by acteleration) of all Senior
Indebtedness then due and payable. The provisions of this Section
are solely for the purpose of defining the relative rights of the
Senior Lenders on the one hand, and IFC (as holder of the C Loan) on
the other hand, and nothing herein shall impair, as between che
Company and IFC (as holder of the C Loan) the obligation of the
Company to pay to IFC the C Loan principal, interest, and any other
anounts due in accordance with the terms thereof, nor shall anything
herein prevent IFC (as holder of the C Loan) from exercising all
remedies otherwise permitted by applicable law or under this Agree-
ment upon the occurrence of any Event of Default;

(b) In the event of any insolvency or bankruptcy proceedings,
and any receivership, liquidation, or other similar proceedings in
connection therewith, relative to the Company, as such, or to its
property, and in the event of any proceedings for voluntary liqui-
dation, dissolution or other winding up of the Company, the Senior
Lenders shall be entitled to receive payment in full of all princi-
pal and interest on all Senior Indebtedness before IFC (as holder of
the C Loan) is entitled to receive any payment on account of the C
Loan; and to that end (bur subject to the power of a court of compe-
tent jurisdiction to make other equitable provision, reflecting the
rights conferred by this Agreement upon the Senior Indebtedness and
the Senior Lenders with respect to the C Loan, and the holder
thereof, in connection with the adoption of a lawful plan of re-
organization under applicable bankruptcy law) the Senior Lenders
shall be entitled to receive for application in payment of the
Senior Indebtedness any payment or distribution of any kind or
character, whether in cash or property or securities, which may be
payable or deliverable in any such proceedings to IFC (as holder of
the C Loan) in respect of the C Loan; and

(¢) Subject to the payment in full of all Senior Indebtedness,
IFC (as holder of the C lLoan) shall be subrogated to the rights of
the Senior Lenders to receive payments or distributions of assets of
the Company or other payments applicable to the Senior Indebredness,
to the extent of the application thereto of monies or other assets
vhich would have been received by IFC (as holder of the C Loan) but
for the provisions of this Section, until all monies payable under
this Agreement in respect of the C Loan shall have been fully paid
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in accordance with its terms; and for the purposes of such subro-
gation, no payments or distributions to the Senior Lenders of cash,
property or securities to which IFC (as holder of the C loan) would
be entitled except for the provisions of this Section shall, as
between the Company, its creditors (other than Senior Lenders) and
IFC (as holder of the C loan) be deemed a payment by the Company on
account of the Senior Indebtedness.

ARTICLE IV

Representations and Warranties

Section 4.01. The Company confirms the representations con-
tained in the Latter of Information as if they had been made by it
and set out in extenso in, and as of the date of, this Agreement.

Section 4.02. The Company also represents as follows:

(2) that it is a corporation duly incorporated under the laws
of Delaware and has the corporate power to conduct its business as
presently conducted and to enter into this Agreement;

(b) that this Agreement has been duly suthorized and executed
by  the Company and constitutes a valid and legally binding obliga-
tion of the Company, enforceable in accordance with its terms; and

(¢) that neither the making of this Agreement nor the compli-
ance with its terms will conflict with or result in a breach of any
of the terms, conditions or provisions of, or constitute a default
Or require any consent under, any indenture, mortgage, agreement or
other {nstrument or arrangement to which the Company is a party or
by which it is bound, or violate any of the terms or provisions of
the Company’s Certificate of Incorporation or any judgment, decree

or order or any statute, rule or regulation applicable to cthe
Company.

Section 4.03. The Company acknowledges that it has made the
representations referred to in Sections 4.0l and 4.02 with the
Intention of persuading IFC to enter into this Agreement and that
IFC has entered into this Agreement on the basis of, and in full
reliance on, each of such representations. The Company warrants to
IFC that each of such representations is true and correct in all
material respects as of the date of this Agreement and that none of
them omits any material facts the omission of which makes any of
such representations misleading.
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Section 4.04. The rights and remedies of IFC in relation to any
misrepresentations or breach of warranty on the part of the Company
shall not be prejudiced by any investigation by or on behalf of IFC
into the affairs of the Company, by the execution or the performance
of this Agreement or by any other act or thing which may be done by
or on behalf of IFC in connection with this Agreement and which
wight, apart from this Section, prejudice such rights or remedies.

ARTICLE V

Conditions of Disbursement

Section 5.01. The obligation of IFC to make the first disburse-
ment of the Loan shall be subject to the performance by the Company
of all {ts obligations theretofore to be performed under this Agree-
ment and to the fulfillment, in a manner satisfactory to IFC, prior
to or concurrently with the making of such first disbursement, of
the following further conditions:

(a) arrangements satisfactory to IFC shall have been made with
respect to the installation and operation of an accounting and cost
control system and a nanagement information system and for the

appointment as Auditors of a firm of independent public accountants
aceeptable to IFC;

(b) the Company shall have its properties and business insured
with financially sound and reputable insurers against loss or damage
in such manner and to the same extent as shall be no less than that
generally accepted as customary in regard to property and business
of like character and shall have furnished IFC a certificate from
the Company‘'s insurers or insurance brokers, indicating the prop-
erties insured, amounts and risks covered, naming the Senior Lenders
and the Company as loss payees, names of the insurers and special
features of the insurance policies in effect on the date of the
Televant certificate, provided that, with respect to the two Project
Barges, the Company shall have the insurance described in the First
Preferred Fleet Mortgage in the exact form therein described;

(¢) the following agreements, each in form and substance
satisfactory to IFC, shall have been entered into between the
respective parties thereto, shall have become (or, as the case may

be, shall remain) unconditional and fully effective in accordance
with their respective terms:

(1) the Operation and Maintenance Agreement;
(i1) che Other Loan Agreements, if any;
(iii) cthe Sponsor Support Agreement:
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the Project Funds Agreement;
the Share Retention Agreement; and
the PPA;

(d) the Certificate of Incorporation of the Company shall be
in form and substance satisfactory to IFC;

(e) the following Security shall have been created and per-

fected:
(1)
(11)

(1L

(1v)

(v)

the First Preferred Fleet Mortgage;

a collateral assignment by the Company to IFC for
the benefit of IFC and any counterparty to a Swap
Agreement of all its rights under the PPA, including
the right of IFC to acquire the PPA in the event of
foreclosure, and the ninety-day letter of credit
issued under clause Tenth thereunder:

to the extent parmitted by law, a collateral assign-
ment to IFC for the benefit of IFC and any counter-
party to a Swap Agreement of all concessions, agree-
ments, licenses and permits associated with the
Project (including the Site Lease and the Turnkey
Construction Contract);

a designation of IFC and the Company as loss payees
on all insurance policies (other than insurance
policies obtained from Overseas Private Investment
Corporation under which the Company will be sole
loss payee) issued in connection with the Project
assets and business; and

a mortgage under Guatemalan law on the Company's
land based assets located in Guatemala (such assets
being herein called the “Guatemalan Assets® .and such
mortgage being herein called the "Guatemalan Mort-
gage") provided, however, that the Company shall not
be required to create the Guatemalan Mortgage i{f,
prior to the first disbursement of the Loan, EDC
shall have entered into an agreement with IFC under
which EDC shall agree that if an Event of Default
exists and IFC exercises its foreclosure rights
under the First Preferred Fleet Mortgage then EDC,
at the request of IFC, will pay to IFC within thirey
days of such request an amount in Dollars equal to
the lesser of (i) $10 million (less the proceeds of
any sale of the Guatemalan Assets received by 1IFC),
and (ii{) all amounts owed to IFC under the
Investment Agreement following the sale of the
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Company’s assets under the First Preferred Fleet
Mortgage;

(f) there shall have been obtained, or there shall have been
made arrangements satisfactory to IFC for obtaining, all material
governnmental, corporate, creditors’, shareholders' and other neces-
sary licenses, approvals or consents for: (i) the financing by IFC
under this Agreement; (1i) the carrying on of the business of the
Company as it is contemplated to be carried om; (ii{) the carrying
out of the Project and the Financial Plan; (iv) the due execution
and delivary of, and performance under, this Agreement, the Security
and the other agreements referred to in Section 5.01 (c), and any
documents in implementation of any thereof; and (v) the remittance

to IFC or its assigns of all monies payable in respect of this
Agreement and the Securirty;

(g) IFC shall have received a legal opinion or opinions, in
form and substance satisfactory to it, of Guatemalan, New York and
U.S. maritime counsel acceptable to IFC, with respect to: (i) the
organization and existence of ths Company; (11) the matters referred
to Iin subsections (c), (d), (e) and (f) above; (i1ii) the title of
the Company to, or other interest of the Company in, its assets,
movable and immovable; (iv) the authorization, execution, validity
and enforceability of this Agreement, the Security, the agreements
referred to in Section 5.01 (¢) and any documents in implementation
of any thereof; (v) the compliance with all obligations referred to
In Sections 3.08 and 6.03; (vi) the priorities or privileges, if
any, that creditors of the Company, other than IFC, may have by
reason of law; and (vii) such other matters incident to the trans-

actions contemplated by this Agreement as IFC shall reasonably
request;

(h) the entire equity and quasi-equity contemplated in the
Financial Plan consisting of $13.75 million from EDC and the EEGSA
Deposit, shall have been paid in; ’

(1) arrangements satisfactory to IFC shall have been made to
insure that the Project will operate within the environmental and

occupational health and safety guidelines, set out in Section 6.01
(1) '

(J) the letter of credit or cash collateral in an amount equal
to the Maximun Debt Service Deficiency shall have been established
in a manner satisfactory to IFC;

(k) arrangements satisfactory to IFC shall have been made for

appointment of an agent for service of process pursuant to Section
8.07 (b);
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(1) a copy of the authorization to the Auditors referred to in
Section 6.01 (e) shall have been furnished to IFC;

(m) the evidence of signature authority and specimen signa.
tures referred to in Section 8.02 shall have been supplied to IFC:

(n) the Project Barges shall have been duly documented in the
name of the Company under the laws of the United States: and

(0) all fees payable to IFC under the Mandate Letter shall
have been paid in full to the satisfaction of IFC.

Section 5.02. The obligation of IFC to make any disbursement of
the Loan shall also be subject to the conditions that:

(a) no Event of Default and no event which, with lapse of time
or notice and lapse of time as specified in Section 7.01, would
become an Event of Default shall have occurred and be continuing;

(b) cthere shall not have occurred any default by any party in
the performance of any provision of the Security or of any of the
agreements listed in Section 5.01 (¢);

(¢) the proceeds of such disbursement shall, at the time of

request therefor, be needed by the Company for the purposes of the
Projecrt;

(d) nothing shall have occurred which might materially and
adversely affect the carrying out of the Project or the Company’s
business prospects or financial condition, or which shall make it
izprobable that the Company will be able to fulfill any of its obli-
gations under this Agreement nor shall the Company have incurred any
material loss or liability (except such liabilities as may be

incurred by the Company in accordance with the provisions of Section
6.02);

(e) the representations and warranties confirmed or made in
Article IV shall be true on and as of the date of the disbursement
or subscription with the same effect as though such representations
and warranties had been made on and as of the date of such disburse-
ment or subscription; and

(£) the proceeds of such disbursement shall not be in re-
imbursement of, or used for, expenditures in the territories of any
country which is not a member of IFC (other than any country which
is a member of the International Bank for Reconstruction and Devel-
opment) or for goods produced in or services supplied from such
territories; and the Company shall have delivered to IFC a certi-
fication, in form and substance satisfactory to IFC, with respect to
the foregoing conditions, signed by an authorized representative of
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the Company and expressed to be effective as of the date of the
relevant disbursement or subscription, together with: (i) such
evidence as to the proposed utilization of the proceeds of the
relevant disbursement and the utilization of the proceeds of any
prior disbursement as IFC shall reasonably require; and (ii) i{f IFC
shall so request, a legal opinion or opinions, in form and substance
satisfactory to it, of counsel acceptable to IFC, and concurred in
by counsel for the Company, with respect to any matters incident to
the disbursement or subscription.

Section 5.03. The obligation of IFC to make any disbursement of
the Loan shall also be subject to the conditions that:

(a) the Company shall have the corporate authority to borrow
the amount requested to be disbursed;

{b) the amount requested to be disbursed shall be within the
Company's available borrowing power; and

(¢) after giving effect to such disbursement the Company shall
not be in violation of its Certificate of Incorporation, any provi-
sion contained in any document to which the Company is a party
(including this Agreement) or by which the Company is bound, or any
law, rule or regulation directly or indirectly limiting or otherwise
restricting the Company’s borrowing power or authority or its
ability to borrow; and the Company shall have delivered to IFC a
certification, in form and substance sacisfactory to IFC, with
respect to the foregoing conditions, signed by an authorized
representative of the Company and expressed to be effective as of
the date of such disbursement.

Section 5.04. Notwithstanding anything provided in this Agree-
ment:

(a) 1IFC shall not be obligated to make any disbursement of the

A Loan or of the B Loan except after all of the C Loan shall have
been disbursed;

(b) 1IFC shall not be obligated to make any disbursement of the
A Loan until one or more Participation Agreements in the full amount
of the B loan shall been executed by Participants; and

(c) 1IFC shall not be obligated to make any disbursement of the
B Loan except to the extent that funds shall be provided therefor by
the Participants under the Parzicipations.

Section 5.05. (a) No course of dealing or waiver by IFC in
connection with any condition of disbursement under this Agreement
shall impair any right, power or remedy of IFC with respect to any
other condition of disbursement, or be construed to be a waiver
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thereof; nor shall the action of IFC in respect of any disbursement
affect or impair any right, power or remedy of IFC in respect of any
other disbursement.

(b) Unless otherwise notified to the Company by IFC and with-
out prejudice to the generality of subsection (a) above, the right
of IFC to require compliance with any condition under this Agreement
which may be waived by IFC in respect of any disbursement is ex-
pressly preserved for the purposes of any subsequent disbursement.

ARTICLE VI

Particular Covenants

Section 6.01. Unless IFC shall otherwise agree, the Company
shall:

(a8) carry out the Project and conduct its business with due
diligence and efficiency and in accordance with sound engineering,
financial and business practices; carry out the Project in accor-
dance with the description thereof which is referred to in. the
Letter of Information (subject to any modifications to which IFC zay
agree in writing); and cause the financing specified in the Finan-
cial Plan to be applied exclusivaly to the Project;

(b) keep its properties (including the Project Barges, as
required in the First Preferred Fleet Mortgage) and business insured
with financially sound and reputable insurers against loss or damage
in such manner and to the same extent as shall be no less than that
generally accepted as customary in regard to property and business
of like character and shall, wichin ninety (90) days after the end
of each Fiscal Year, submit to IFC a certificate from the Company's
insurers or insurance brokers, indicating the properties insured,
names of the insurers, amounts and risks covered, naming the Senjor
Lenders and the Company as loss payees, and any special features of

the insurance policies in effect on the date of the relevant certi-
ficate;

(¢) promptly and diligently install, and thereafter maintain,
the accounting and cost control system and zanagement information
system referred to in Section 5.01 (a), and maintain books of
account and other records adequate to reflect truly and fairly the
financial condition of the Company and the results of its operations

in conformity with United States generally accepted accounting
principles consistently applied;
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(d) as soon as available, but, in any event, within ninety
(90) days after the end of each quarter of each Financial Year,
furnish to IFC: (1) two copies of the Company’s complete financial
statements for such quarter in form satisfactory to IFC and, if
requested by IFC, certified by an officer of the Company; (ii) a
Teport on any factors wmaterially and adversely affecting or which
might materially and adversely affect the Company'’s business and
operations or its financial condition; and (iii) a statement of all
financial transactions between the Company and each of its Subsid-
iaries and affiliated companies (with the term "affiliated com-
panies” meaning for the purposes of this subsection or subsection
(e) below, any corporate entity in whose share capital the Company
or its parent company or any of their respective subsidiaries has a

direct or indirect interest exceeding fifty per cent (50%) of its
share capital);

(e) as-soon as available but, in any event, within one hundred
and twenty (120) days after the end of each Fiscal Year, furnish to
IFC: (1) two (2) copies of its complete financial statements for
such Fiscal Year (which are in agreement with {ts books of account
and prepared in accordance with United States generally accepted
accounting principles and consistently applied), together with an
audit report thereon, all in form satisfactory to IFC; (ii) a copy
of any management letter or other written communication sent by the
Auditors to the Company or to its management in relation to the
Company’s financial, accounting and other systems, management and
accounts; (i1ii) a report by the Auditors certifying that, based on
its said financial statements, the Company was in compliance with
the financial covenants contained in Section 6.02 as of the end of
the relevant Financial Year or, as the case may be, detailing any
non-compliance; and (iv) a statement of all financial transactions
betveen the Company and each of its Subsidiaries and affiliated
companies (as defined in subsection (d) above); and the Company
shall authorize the Auditors (vhose fees and expenses shall be for
the account of the Company) to communicate directly with IFC at any
time regarding the Company’s accounts and operations and shall fur-
nish to IFC a copy of such authorization;

(f) notwithstanding anything herein provided for, for a period
of one year from the date hereof the Company shall furnish to IFC
monthly reports within thirty (30) days from the end of each month
on the implementation and progress of the Project, including any
factors materially affecting or which might materially affect the
carrying out of the Project or the implementation of the Financial
Plan (such reports being herein called the "Progress Reports"); and
after the expiration of the one year term referred to above furnish
1FC Progress Reports at the end of each quarter of each Fiscal Year
within thirty (30) days from the end of the relevant quarter;
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(g) give to IFC reasonable advance notice of the calling of
any meeting of i{ts stockholders indicating the agenda thereof and
furnish promptly to IFC two (2) copies of: (i) all notices, reports
and other communications of the Company to its shareholders; and
(11) the minutes of all such shareholders’ meetings;

(h) furnish promptly to IFC such information as IFC may from
tize to time reasonably request Tegarding the Project and permit
Tepresentatives of IFC upon reasonable advance notice and during
normal business hours to visit any of the premises where the busi-
ness of the Company is conducted and to have access to its books of
account and records; '

(1) promptly inform IFC of any proposed change in the nature
or scope of the Project or the business or operations of the Cowpany
and of any event or condition which might materially and adversely
affect the carrying out of the Project or the carrying on of the
Company’s business or operations;

(J) in the event that the firm of auditors chosen pursuant to
Section 5.01 (a) should cease to be the Auditors of the Company for
any reason, appoint and maintain as the Auditors of the Comxpany
another firm of independent public accountants approved by IFC;

(k) obtain and maintain in force (or where appropriate,
promptly renew) all licenses, approvals or consents necessary for
the carrying out of the Project and the Company’s business and
operations generally, except where the failure to obtain or maintain
such licenses, approvals or consents will not have a material
adverse effect on the Company, the Project or the Security; and
perform and observe all the conditions and restrictions contained
in, or imposed on the Company by, any such licenses, approvals or
consents except where the failure to perform or observe such
conditions and restrictions will not have a material adverse effect
on the Company, the Project or the Security;

(1) comply with the World Bank's Occupational Health and
Safety Guidelines and Environmental Guidelines, both dated September
1988 (not including any amendment or supplemzent thereto enacted
after the date of this Agreement) and applicable Guatemalan environ-
mental statutes, rules and regulations, and give IFC within sixey
(60) days from the end of each Fiscal Year annual reports required
to be submitted to CONAMA with respect to environmental, safety and
occupational health aspects of the Project;

(m) within thircy (30) days from the date on which they become
available furnish to IFC copies of the Annual Operating Plan and the

Annual Budget as such terms are defined in Operation and Maintenance
Agreement;
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(n) upon the occurrence and continuance of an Event of
Default, if requested by IFC in writing to do so, (i) transfer to
IFC within ten (10) days of such request the right to use all of the
Project land based assets located {n Guatemala and (ii) {f any of
such assets is sold or in any other manner disposed of by the Com-

pany, transfer to IFC the proceeds of such sale immediately upon
receipt thereof; and

(0) maintain at all times an adequate supply of fuel, includ-
ing valid and enforceable fuel supply agreements.

Section 6.02, Unless IFC shall otherwise agree, the Company
shall not:

(a) declare or pay any dividend or make any distribution on
its share capital, or purchase, redeem or otherwise acquire any
shares of the Company or any option over the same, if there shall
have occurred and there shall be continuing an Event of Default
under this Agreement, the Sponsor Support Agreement, the First

Preferred Fleet Mortgage, the Operation and Maintenance Agreement or
the Project Funds Agreement;

(b) declare or pay any dividend or make any distribution on
its share capital (other than dividends or distributions payable in
shares of the Company), or purchase, redeem or othervise acquire any
shares of the Company or any option over the same, except out of
moneys earned after the Project Completion Date and then only if:

(1) immediately after each such dividend payment the
Company has a minimum cash balance of not less than
five hundred thousand Dollars ($500,000); and

(11) cthe Debt Service Coverage Ratio for the twelve month
period immediately preceding each such dividend pay-
ment {s at least 1.2:1.0;

(¢} incur expenditures or commitments for expenditures for
fixed and other non-current assets in excess of an aggregate amount
equivalent to $100,000 in any Fiscal Year, other than those required
for carrying out the Project or necessary for maintenance, repairs

or replacements incurred in the ordinary course of the Company's
business or operations;

(d) incur, assume or permit to exist any indebtedness except:
(1) 1indebtedness contemplated in the Financial Plan:

(i1) subordinated loans under the Project Funds Agreement
anc/or the Sponsor Support Agreement;
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(111) indebtedness which is incurred for money borrowed in
the ordinary course of business, that is repayable
within one year from the date of borrowing and which
does not exceed fifty per cent (50%) of the aggre-
gate of the Company’s inventories, receivables, cash
and short-term deposits;

(iv) indebtedness incurred in the ordinary course of
business other than for money borrowed;

(v) any obligations arising under a Swap;

(vi) any indebtedness of the Company that, by its terms,
is payable only out of amounts that would otherwise
be paid or payable as dividends under the provisions
of this Agreement;

(vii) indebtedness to EEGSA under the PPA; and

(viii) any other indebtedness of the Company subordinated
to the obligations of the Company under this

Agreement on terms and conditions satisfactory to
IFC;

(e) enter into any agreement or arrangement to guarantee or,
in any way or under any condition, to become obligated for all or
arty part of any financial or other obligation of another person in

excess of an aggregate amount of $50,000 at any one time outstand-
ing;

(f£) create or permit to exist any lien on any property, reve.
nues or other assets, present or future, of the Company, except:

(1) the Security;

(11) any tax or other statutory lien, provided that such
lien shall be discharged within thirty (30) days
after the date it is created or arises (unless
contested in good faith by the Company, in which
case it shall be discharged within thirry (30) days
after final adjudication);

(111) purchase money security interests in respect of debt

not exceeding in the aggregate 5$50,000 at any time

outstanding and arising out of equipment purchases;
and

(iv) 1liens created pursuant to the Swap Agreements
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for the purposes of this subsection, the term "lien" shall include
any mortgage, pledge, charge, privilege or priority of any kind,
including, without limitation, any designation of loss payees or
beneficiaries or any similar arrangement under any insurance policy;

(g) enter into any transaction other than the Operation and
Maintenance Agreement with any person except in the ordinary course
of business, on commercial terms and on the basis of arm’s-length
arrangements, or establish any sole and exclusive purchasing or
sales agency, or enter into any transaction whereby the Company
might pay more than the ordinary commercial price for any purchase
or might receive less than the full commercial price (subject to
normal trade discounts) for its products;

(h) except for the Operation and Maintenance Agreement, enter
into any partnership, profit-sharing or royalty agreement or other
similar arrangement whereby the Company's income or profits are, or
might be, shared with any other person; or enter into any management
contract or similar arrangement whereby its business or operations
are managed by any other person;

(1) form or have any Subsidiary (other than Comelectric, S.A.
and Electricidad del Pacifico, S.A.); make or permit to exist lcans
or advances to, or deposits (except commercial bank deposits in the
ordinary course of business) with other persons or investments in
any person or enterprise, provided, however, that the Company shall
be at liberty to invest in short-term marketable securities acquired
solely to give temporary employment to its idle resources:

(3) change its Certificate of Incorporation in any manner
which would be inconsistent with the provisions of this Agreement,
the Security, the Project Funds Agreement and the Share Retention
Agreement; change its Fiscal Year; change the nature of its con-
tezplated business or operations or change the nature of the
Project; sell, transfer, lease or otherwise dispose of all or a
substantial part of its capital assets (vhether in a single
transaction or in a series of transactions, related or otherwise);
or undertake or permit any merger, consolidation or reorganization;

(k) terminate, amend, assign or grant any waiver in respect of
any material provision of any of the agreements referred to in
Section 5.01 (e);

(1) except for any prepayment, repurchase or repayment of
indebtedness to the Operator or Enron as evidenced by subordinated
loans made by the Operator to the Company pursuant to the Project
Funds Agreement, or by subordinated loans made by Enron to the
Company pursuant to the Sponsor Support Agreement or otherwise, make
any prepayment (whether voluntarily or involuntarily) or repurchase
of any long-term indebtedness (other than the Loan), or make any
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repayment of any such indebtedness pursuant to any provision of any
agreement or note which provides directly or indirectly for accel-
eration of repayment in time or amount, unless in any such case it
shall, if IFC so requires, contemporaneously make a proportionate

prepayment or repayment of the principal amount then outstanding of
the Loan;

(m) except for the Site Lease, enter into any agreement or
arrangement to acquire by lease the use of any property or equipment
of any kind in excess of an aggregate of $100,000 of lease rencal
payments per year;

(n) oake any repayment of the EEGSA Deposit except out of
funds that would otherwise have been available for the payment of
dividends under Section 6.02 (b); or

(0) pay any O&M Fees until payment in full of all Operating
Expenses and Debt Service then due and payable.

Section 6.03. The Company shall pay all taxes (including stamp
taxes), duties, fees or other charges payable on or in connection
with the execution, issue, delivery, registration or notarization of
this Agreement, the Security, the Project Funds Agreement, the Share
Retention Agreement and any other documents related to this Agree-
ment, and shall, upon notice from IFC, reimburse IFC or its assigns

for any such taxes, duties, fees or other charges paid by IFC or its
assigns thereon.

ARTICLE. VII

Events of Default

Section 7.01. If one or more of the events specified i{n this
Section ("Events of Default®”) shall have happened and be continuing,
then IFC, by notice to the Company, may declare the principal of,
and all accrued interest on, the A Loan and/or the B Loan and/or the
C Loan or any part of any of them (together with any other amounts
accrued or payable under this Agreement) to be, and.the same shall
thersupon beconms, iznediately due and payable (anything in this
Agreement to the contrary notwithstanding) without any further
notice and without any presentment, demand or protest of any kind,
all of which are hereby expressly waived by the Company:

(a) default shall have occurred in the payment of any princi-
pal of the Loan;
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(b) default shall have occurred in the payment of any interest
on the loan, and such default shall have continued for a period of
fifteen (15) days;

(¢) default shall have occurred in the performance of any
obligation of the Company under this Agreement (other than any obl{-
gation for the payment of principal or interest under this Agree-
ment) or under any other agreement between the Company and IFC or
the Security, or in the performance of any obligation by any party
under any of the agreements listed in Section 5.01 (c¢), or in the
payment of any fees owed IFC under the Mandate Letter, and any such
default shall have continued for a period of thirty (30) days after
notice thereof shall have been given to the Company by IFC;

(d) any representation or warranty made in the Letter of
Information, Article IV or in connection with the execution and
delivery of this Agreement, or in connection with any request for
disbursement under this Agreement, shall be found to have been
incorrect in any material respect as of the time made and shall
continue to be incorrect for a period of thirty (30) days after
notice thereof shall have been given to the Cowpany by IFC provided
that, if the circumstances that made any such representation or
varranty incorrect at the time when made shall no longer be contin-
uing and i{f the existence of such circumstances has not had an
adverse effect on the interest of IFC or the ability of the Company
to perform its obligations under this Agreement, then the Event of
Default created under this clause (d) in respect of such eircum-
sctances shall no longer be deemed continuing;

(e) any government or governmental authority shall have con-
denned, nationalized, seized, or otherwise expropriated all or any
substantial part of the property or other assets of the Company or
of its share capital, or shall have assumed custody or. control of
such property or other assets or of the business or operations of
the Company or of its share capital, or shall have taken any action
for the dissolution or disestablishment of the Company or any action
that would prevent the Company or its officers from carrying on its
business or operations or a substantial part thereof;

(f) there shall have been entered against the Company a decrese
or order by a court adjudging the Company bankrupt or insolvent, or
approving as properly filed a petition seeking reorganization,
arrangement, adjustment or composition of or in respect of the Coa-
pany under any applicable law, or appointing a receiver, liquidator,
assignes, trustee, sequestrator (or other similar official) of the
Company or of any substantial part of its property or other assets,
or ordering the winding up or liquidation of its affairs; or the
institution by the Company of proceedings to be adjudicated bankrupt
or insolvent, or the consent by it to the institution of bankruptcy
or insolvency proceedings against it, or the filing by it of a
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petition or answer or consent seeking reorganization or relief under
any applicable law, or the consent by it to the filing of any such
petition or to the appointment of a receiver, liquidator, assignee,
trustee, sequestrator (or other similar official) of the Company or
of any substantial part of its property, or the making by it of an
assignment for the benefit of creditors, or the admission by it in
vriting of its inabiliry to pay its debts generally as they become
due; or any other event shall have occurred which under any appli-
cable law would have an effect analogous to any of those events
listed above in this subsection;

(g) a default shall have occurred with respect to any in-
debtedness of the Company in excess of fifty thousand Dollars
(§50,000) (other than the Loan) or under any agreement pursuant to
which there is outstanding any such i{ndebtedness of the Company, and

any such default shall have continued for more than any applicable
period of grace;

(h) either of the Project Barges is removed from the Project
Site without IFC's prior consent; or

(1) the annual Average Availability, calculated for any
calendar year, of the Plant shall fall below sixty-chres per cent
(63%), provided that such event shall, in IFC's reasonable opinion,

waterially and adversely affect the Company’s ability to perform its
obligations under this Agreement.

Section 7.02. If the Company shall have become voluntarily eor
inveluntarily dissolved, or become bankrupt or insolvent (however
such bankruptey or insolvency may be evidenced), the principal of,
and all accrued interest on, the Loan (together with any other
amounts accrued or payable under this Agreement) shall thereupon
become inmediately due and payable (anything in this Agreement to
the contrary notwithstanding) without any presentment, demand,

protest or notice of any kind, all of which are hereby expressly
vaived by the Company.

Section 7.03. If any Event of Default or any event which, with
lapse of time or notice and lapse of time, would become an Event of
Default shall have happened, the Company shall immediately give IFC
notice thereof by cable or telex or facsimile specifying the nature

of such Event of Default or such event and any steps the Company is
taking to remedy tha same.

Section 7.04. No course of dealing and no delay in exercising,
or omission to exercise, any right, power or remedy accruing to IFC
upon any default under this Agreement Or any other agreement shall
impair any such right, power or remedy or be construed to be a
vaiver thereof or an acquiescence therein; nor shall the action of
IFC in respect of any such default, or any acquiescence by it
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therein, affect or impair any right, power or remedy of IFC in
respect of any other default.

ARTICLE VIII

Miscellaneous

Section 8.0l1. Any notice, request or other communication to be
given or made under this Agreement to IFC or to the Company shall be
in vriting. Subject to ths provisions of Section 6.01 (g) and
Section 7.03, such notice, Tequest or other communication shall be
deemed to have been duly given or made when it shall be delivered by
hand, mail, facsimile, cable or telex to the party to which it {s
required or permitted to be given or made at such pParty’s address
specified belov or at such other address as such party shall have
designated by notice to the party giving or making such notice,
request or othar communication.

For the Company:

Puerto Quetzal Power Corporation, Sucursal
¢/o Puarto Quetzal Powvar Corp.

Three Allen Center

333 Clay Street, Suite 1800

Houston, Texas 77002

Attention: Executive Vice President and
Chief Financial Officer
Alternative address for communications by facsimile:

(713) 646-6022

For IFC:

International Finance Corporation
1818 H Street, N.W.

Vashington, D.C. 20433

United States of America

Alternative address for communications by facsimile:
(202) 477-6391

(202) 477-8164
(202) 477-8451
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Alternative address for communications by telex:

248423 - World Bank (RCA)
64145 - World Bank (WUI)
197688 - World Bank (TRT)
82987 - World Bank (FTCC)

Section 8.02. The Company shall furnish or cause to be fur-
nished to IFC evidence, in form and substance satisfactory to IFC,
of the authority of the person or persons who will, on behalf of the
Coxmpany, sign the requests and certifications provided for in chis
Agreement, or take any other action or executes any other document
Tequired or permitted to be taken or executed by the Company under

this Agreement, and the authenticated specimen signature of each
such person.

Section 8.03. All documents to be furnished or communications
to be given or made under this Agreement shall be in the English
language or, if in another language, shall be accompanied by a
translation {nto English certified by a representative of the

Company, which translation shall be the governing version between
the Company and IFC.

Section 8.04. (a) The Company shall pay to IFC or as IFC may
direct: the fees and expenses of IFC's Guatemalan, New York and U.S.
Daritime counsel incurred in connection with: (A) the preparation of
the investment by IFC, (B) the preparation and/or review, execution
and, vhere appropriate, registration of this Agreement, the Security
and any other documents related to this Agreement; (C) the giving of
any legal opinions required by IFC hereunder; (D) any amendment or
modification to, or waiver under, this Agreement or any such other
document; and (E) the registration (where appropriata) and the

delivery of the evidences of indebtedness relating to the Loan and
the disbursements thereof.

(b) 1If any amount owing to IFC under this Agreement shall be
collected through any process of law or shall be placed in the hands
of attorneys for collection, the Company shall pay (in addition to
all monies then due in respect of the Loan or otherwise payable
under this Agreement) reasonable attorneys’ and other fees and
expenses incurred in respect of such collection.

Section 8.05. All financial calculations to be made under, or
for the purposes of, this Agreement shall be determined in accor-
dance with generally accepted accounting principles in the United
States applied on a consistent basis and, except as otherwise
required to conform to the provisions of this Agreement, shall be
calculated from the then most recently issued quarterly financial
statements which the Company is obligated to furnish to IFC from
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time to time, as provided in Section 6.01 (d); provided, however,
that {f the relevant quarterly financial statements should be in
respect of the last quarter of a Fiscal Year then, at IFC’s option,
such calculations may instead be wmade from the audited financial
statements for the relevant Fiscal Year.

Section 8.06. This Agreement shall continue in force until all
monies payable hereunder shall have been fully paid in accordance
with the provisions hereof.

Section 8.07. (a) This Agreement shall be governed by and
construed in accordance with the laws of the State of New York,
United States of America.

(b) The Company hereby irrevocably agrees that any legal
action, suit or proceeding arising out of or relating to this
Agreement may be brought in the courts of the State of New York or
of the United States of America located in the Southern District of
New York. By the execution and delivery of this Agreement, the
Company hereby irrevocably submits to the non exclusive jurisdiction
of any such court in any such action, suit or proceeding and agrees
to designate, appoint and empower CT Corporation System, 1633
Broadvay, New York, New York as its authorized agent solely to
receive for and on its behalf service of summons or other legal
process in any such action, suit or proceeding in the State of New
York. Final judgement against the Company in any such action, suit
or proceeding shall be conclusive and may be enforced in any other
Jurisdiction including Guatemala by suit on the judgement. Nothing
herein shall affect the right of IFC to commence legal proceedings
or otherwise sue the Company in Guatemala or any other appropriate
jurisdiction or to serve process upon the Company in any manner
authorized by the laws of any such jurisdiction.

(c) The Company further covenants and agrees that, for so long
as it shall be bound to IFC under this Agreement, it shall maintain
a duly appointed agent for the service of summons and other legal
process in New York, New York, United States of America, for
purposes of any legal action, suit or proceeding brought by IFC in
respect of this Agreement and shall keep IFC advised of the identity
and location of such agent. The Company further irrevocably conm-
sents, if for any reason there is no authorized agent for service of
process in New York, New York, to the service of process out of the
said courts by mailing copies thereof by registered United States
air mail, postage prepaid, to the Company at its address specified
herein; and in such a case IFC shall also send by telex or confirmed
facsimile, or shall undertake that there is also sent by telex or
confirmed facsimile, a copy of such process to the Company.

(d) The mailing, telexing or telefaxing of process in the
manner provided in subsection (c) above in any such action, suit or
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proceeding shall, be deemed personal service and accepted by the
Company as such and shall be valid and binding upon the Company for
all the purposes of any such action, suit or proceeding.

(e) In addition, the Company irrevocably waives, to the ful-
lest extent permitted by applicable law, any objection which it may
novw or hereafter have to the laying of venue of any action, suit or
proceeding arising out of the State of New York or in the United
States District Court for the Southern District of New York, and any
clain that any such action, suit or proceeding brought in any such
court has been brought in an inconvenient forum. Further, the Com-
pany, to the fullest extent permitted by applicable law, irrevocably
vaives any right it may now or hereafter have to the removal to a
United States Federal Court of any action brought hereunder in a
state court of the State of New York.

Section 8.08. This Agreement shall bind and inure to the bene-
fit of the respective successors and assigns of the parties hereto,
except that the Company may not assign or otherwise transfer all or
any part of its rights or obligations under this Agreement without
the prior written consent of IFC.

Section 8.09. This Agreement may be executed in several coun-
terparts, each of which shall be deemed an original, but all of
vhich together shall constitute one and the same agreement.

IN WITNESS WHEREOF, the parties hereto, acting through their

duly authorized Tepresentatives, have caused this Agreement to be
signed in their Trespective names as of the date first above written.

FUERTO QUETZAL POWER CORP.

By

IRT
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Exhibic A
Page 1 of 3
EForm of Disbursement Request
{Letterhead of the Company]
[Address)
[Date]
International Finance Corporation
1818 H Street, N.W.
Washington, D.C. 20433
United States of America
Gentlemen:
Investment No. 3535
ue m
1. Please refer to the Investment Agreement (the Investment Agree-

ment) dated as of March 31, 1993 between Puerto Quetzal Power Corp.
(the "Company”) and International Finance Corporation (IFC).

2. Expressions defined in the Investment Agreement shall bear the
same meanings herein.

3. The Cowpany hereby requests the disbursement, on or before
i » 199_, of the amount of the [A,

B, or C] Loan in accordance with the provisions of Ssction 3.02 of
the Investment Agreement. You are requested to pay such amount to
the Company’s account No. at [Bank] [address].

4. Ve undertake to deliver to IFC a signed, stamped, but undated
receipt for the amount hereby requested to be disbursed and hereby
authorize IFC to date such receipt with the date of actual disburse-
ment by IFC of the funds hereby requested to be disbursed.

5. For the purposes of Section 5.02 of the Investment Agreement
the Company hereby certifies as follows:

(a) no Event of Default, and no event which, with the lapse of
time or notice and lapse of time as specified in Sectien
7.01 of the Investment Agreement would become an Event of
Default has happened and is continuing;
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Exhibit A
Page 2 of 3

(b) there has not occurred any default by any party in the
performance of any provision of any of the agreements
referred to in Section 5.01 (¢) of the Investment Agree-
ment;

(¢) the proceeds of the disbursement hereby requested are
needed by the Company for the purposes of the Project.

(d) nothing has occurred which might materially and adversely
affect the carrying out of the Project or the Company'’s
business prospects or financial condition, or has made it
improbable that the Company will be able to fulfill any of
its obligations under the Investment Agreement; nor has
the Company incurred any material loss or liabilicy
(except such liabilities as may be incurred by the Company
under Section 6.02 of the Investment Agreement);

(e) the representations and warranties confirmed or made in
Article IV of the Investment Agreement are true on the
date hereof with the same effect as though such represen-
tations and warranties had been made on today’s date; and

(f) the proceeds of the disbursement hereby requested will not
be in reimbursement of, or used for, expenditures in the
territories of any country which is not a member of IFC
(other than any country which is a member of the Interna-
tional Bank for Reconstruction and Developument) or for

goods produced in or services supplied from such terri-
tories.

6. For the purposes of Section 5.03 of the Investment Agreemant
the Company hereby certifies as follows: :

(a) the Company has the corporate authority to borrow the
amount requested to be disbursed;

(b) rthe amount requested to be disbursed is within the Com-
pany’s available borrowing power: and
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Exhibitc A
Page 3 of 3

(¢) after giving effect to this disbursement the Company shall
not be in violation of its Certificate of Incorporation,
any provision contained in any document to which the Con-
pany is a party (including the Investment Agreement) or by
which the Company is bound, or any law, rule or regulation
directly or indirectly limiting or otherwise restricting

the Company’s borrowing power or authority or its ability
to borrow.

7. The certifications in paragraphs 5 and 6 above are effective as
of the date of this request for disbursement and will continue to be
effective as of the date of disbursement.

If any of these certifications is no longer valid as of or pricr to
the date of the disbursement hereby requested, the Company will

iozediately notify IFC and will repay the amount disbursed upon

demand by IFC if disbursement is made prior to the receipt of such
notice.

Very truly yours

PUERTO QUETZAL POWER CORP

By
Authorized Representative

G:\DOCS\PROJ\GUA\PUEQUEOI\AGR\BEMO103 (March 31, 1983 2:05pm)
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PUERTO QUETZAL POWER CORP

Officer's Certificate

The undersifned, a duly authorized representa-
tive of Puerto Quetzal Power Corp., a Delaware corpora-
tion (the "Company"), DOES HEREBY CERTIFY AS FOLLOWS:

1, This certificate is being delivered pursu-
ant to Section 5.01(a) of that certain Investment Agree-
ment, dated as of March 31, 1993, by and between the
Company and International Finance Corporation (the "In-
vestment Agreement"), Capitalized terms used herein and
not othervise defined herein shall have the respective
meanings assigned to those terms in the Investment Agree-
ment.

2. The Company has made arrangements for the
installation and operation of an accounting and cost
control system and a management information system as
more fully described on Schedule ] attached hereto.

3. The Company has appointed Arthur Andersen &
Co. as auditors of the Company.

IN WITNESS WHEREOF, the undersigned has caused
this certificate to be executed and delivered this lst
day of April, 1993.

Puerto Quetzal Power Corp.

By: "
Richard A, Lagders
Vice President - Finance
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US Department 400 Seventh Street, S.W.
of Transportation Washington, D.C. 20590
Maritime MAY 22 2002

Administration

The Honorable Max Baucus
Chairman, United States Senate
Committee on Finance
Washington, D.C. 20510-6200

Dear Senator Baucus:

This is in response to your letter dated Apnl 25, 2002, regarding the Maritime
Administration's (MARAD) support of Enron Corp. (Enron). Since 1985, MARAD has
approved Title XT ! financing for four separate Enron affiliates operating in the
Dominican Republic or Central America: Puerto Quetzal Power Corporation;
Smith/Enron Cogeneration Limited Partnership; Empresa Energetica Corinto, Ltd; and
Puerto Quetzal Power LLC.

The following is a brief overview of each of the four transactions that resulted in

MARAD's approval of Title XI guaranteed obligations and responses keyed to each of
the questions contained in your letter.

Puerto Quetzal Power Corporation (PQPC), a Delaware corporation.

On November 13, 1992, PQPC submitted a Title XI application for refinancing a portion
of the existing obligations relating to the construction of two U.S. flag barge mounted
power plants operating off the coast of Guatemala. On May 16, 1994, MARAD
approved the issuance by the company of guarantees 1n an amount not to exceed $25
million as part of a co-financing with the International Finance Corporation. MARAD
required that PQPC collaterally assign a power purchase agreement and a mortgage on
the barges to MARAD and that Enron enter into certain guarantees and undertakings in
the event of a default by PQPC. At the time of the commitment, the company was a joint
venture between a wholly owned subsidiary of Enron and a wholly owned subsidiary of
King Ranch Oil and Gas, Inc. Although Enron chose not to close this transaction and
used an alternative source of funding, MARAD established a policy for these types of
transactions, which it applied in the three subsequent transactions, of requiring Enron
guarantees as credit enhancements and requiring that MARAD receive independent
mortgagee status even in co-financed transactions.

! The Federal Ship Financing Program (Title XI of the Merchant Marine Act of 193 6) provides for a full
faith and credit guarantee by the U.S. Government of debt obligations issued by 1) U.S. citizen shipowners
for the purpose of financing or refinancing U.S. flag vessels constructed or reconstructed in U.S. shipyards,
2) non U.S. citizen shipowners for the purpose of financing or refinancing foreign flag vessels constructed

or reconstructed in U.S. shipyards or 3) U.S. shipyards for the modernization and improvement of their
facilities.

Senate Finance Committee
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A. The total amount of the loan guarantees approved for issuance was up to $25,000,000,
but no guarantees were issued.

B. The decision to approve the financing was made by former Maritime Administrator,
A.J. Herberger.

C. To the knowledge of the current staff, no communications were received from
Congress, the Administration or the private sector in support or opposition to the
project, other than from PQPC, co-lenders to the project, Enron, other Enron
affiliates, and their respective attorneys.

D. Copies of the application and related material provided by Enron to the Maritime
Administration are available for your review and duplication, if desired, at 2 mutually
convenient time and place.

2. Smith Enron Cogeneration Limited Partnership (Smith Enron), a Turks and Caicos
Islands limited partnership. o

On March 22, 1995, Smith Enron submitted a Title XI application for assistance relating
to the construction of two Panamanian flag barge mounted power plants operating near
Puerto Plata in the Dominican Republic. On December 22,1995, MARAD issued a
commitment to guarantee obligations in the amount of $50,000,000 to Smith Enron. At
the time of the commitment, the partnership was composed of Smith Cogeneration Group
and wholly owned subsidiaries of Enron. The total cost of the project, including
shoreside facilities was $204.3 million and the project was co-financed with the
International Finance Corporation (IFC) (the major participant in the project financing)
together with Commonwealth Development Corporation and DEG-Deutsche Investitions-
Und-Entwicklunggesellschaft mbH. Enron and its affiliates provided a $10 million
vessel removal guarantee for the project and an agreement conceming compliance with
environmental standards for the project. On February 28, 1996, MARAD issued the
guarantees to Smith Enron. The obligations require repayment on a level principal
(straight line) basis over 10.5 years beginning on June 15, 1996 and ending December 15,
2006. The total debt outstanding is currently $27.2 million. :

After the closing, this project suffered from power plant defects and from an unreliable
payment history with its customer, the Dominican government-owned utility. In turn,
these circumstances led to near constant surveillance by the creditors (including
MARAD) and to frequent requests from Enron that MARAD grant it lenient treatment by

delaying action in the event of a payment default. MARAD has uniformly and firmly
rejected these requests.

A The total amount of the loan guarantees was $50,000,000

B The decision to approve the financing was made by former Maritime Administrator,
A.J. Herberger. )

C. To the knowledge of the current staff, no communications were received from
Congress, the Administration or the private sector in support or opposition to the
project, other than from Smith/Enron, co-lenders to the project, Enron and its.
affiliates, and their respective attorneys.
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D. Copies of the application and related material provided by Enron to the Maritime
. Administration are available for your review and duplication, if desired, at a mutually
convenient time and place.

3. Empresa Energetica Corinto Limitada (EECL), a Cayman Islands corporation.

On July 22, 1998, EECL submitted a Title XI application for financing the construction
of one barge mounted power plant operating in Cornto, Nicaragua. On December 28,
1998, MARAD issued a commitment to EECL to guarantee obligations in the amount of
$50,000,000. At the time of the Commitment, EECL was a joint venture between a
wholly owned subsidiary of Enron and the Centrans Group. On May 3, 1999, EECL
issued the guaranteed obligations, which are payable semi-annually on a level debt basis
over 11.5 years. The total debt outstanding is currently $41.34 million.

As additional collateral for the transaction, MARAD required Enron to enterintoa
purchase agreement which obligated Enron to make certain mandatory deposits into a
collateral account in favor of MARAD if Enron's credit rating dropped to a BBB- and to
buy out MARAD's position if Enron's credit rating dropped to BB+. When Enron's credit
standing began to worsen in late November, 2001, MARAD sent a notice to EECL and
Enron stating that mandatory deposits of $6.3 million were required under the purchase
agreement which Enron thereafter paid. A couple of weeks later, when Enron's credit
rating dropped to BB+, MARAD sent a demand notice to Enron to purchase MARAD's
Note. Shortly thereafter, Enron filed for bankruptcy protection and did not respond to
MARAD's demand under the MARAD Note. As a result of Enron's failure to buy out
MARAD's position, EECL is being held to certain applicable financial restrictions.

A. The total amount of the loan guarantees was $50,000,000.

B. The decision to approve the financing was made by former Maritime Administrator
Clyde J. Hart, Jr.

C. To the knowledge of the current staff, no communications were received from
Congress, the Administration or the private sector in support or opposition to the
project, other than from EECL, Enron and its affiliates, and their respective attomeys.

D. Copies of the application and related materia] provided by Enron to the Maritime

Administration are available for your review and duplication, if desired, at a mutually
convenient time and place.

4. Puerto Quetzal Power LLC (PQP), a Delaware limited liability company.

On April 8, 1999, PQP submitted a Title XI application for financing the construction of
one barge mounted power plant operating off the coast of Guatemala. The financing
included two additional power barges and onshore facilities and was co-financed with the
Overseas Private Investment Corporation (OPIC), with OPIC providing $50 million for
refinancing the existing facility and MARAD providing $73 million for a new vessel. On
September 21, 2000, MARAD issued a commitment to PQP to guarantee obligations and
on December 15, 2000, PQP issued the guaranteed obligations, which are payable semi-
annually on a level principal basis over approximately 12 years. At the time of the
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commitment, PQP was a joint venture between various wholly owned subsidiaries of
Enron and the Centrans Group. The total debt outstanding is currently $66.7 million.

As part of this financing, MARAD required a guarantee from Enron for $28 million of
the guaranteed debt. When Enron filed for bankruptcy, MARAD informed PQP that it
was in default because the Enron Guarantee was unenforceable. MARAD has informed
PQP that until a satisfactory substitute guarantee arrangement is put in place, MARAD
will hold more than $7.5 million of PQP's funds in a collateral account and continue to
subject PQP to certain applicable financial restrictions.

A. The total amount of the loan guarantees was $73,000,000.

B. The decision to approve the financing was made by former Acting Maritime
Administrator, John E. Graykowski.

C. To the knowledge of the current staff, no communications were received from

~ Congress, the Administration or the private sector in support or opposition to the

project, other than from PQP, co-lenders to the project, Enron and its affiliates, and
their respective attorneys. :

D. Copies of the application and related material provided by Enron to the Maritime
Administration are available for your review and duplication, if desired, at a mutually
convenient time and place.

The following is in response to your request for overall guidance on how Title XI
financings are approved, and the criteria for such approval. When a Title XI application
1s received, it is circulated among various MARAD offices for an in-depth review. Based
on the overall completeness and acceptability of the application, a letter is sent to the
applicant notifying them of the additional information needed to complete the application
and other issues affecting MARAD's review. MARAD reviews the application to insure
among many other things, that (1) the company has demonstrated that it has sufficient
equity and working capital to consummate the transaction, (2) the business plan and
project is economically sound, (3) all appropriate parties entering into the transaction
such as the shipowner, charterer, guarantor, shipyard etc. as appropriate, are financially
sound, (4) the project is environmentally sound, (5) the vessel design or shipyard
modernization (as appropriate), actual cost, and shipyard construction contract are
acceptable, (6) the vessel operator's capabilities are acceptable, (7) the collateral package
offered by the applicant is acceptable, (8) the terms and conditions of the financing are
acceptable, and (9) the project, transaction and all documents are legally sound and
sufficient and in compliance with all applicable statutes, regulations and MARAD policy.
If it is determined that the project meets MARAD's requirements, and adequate funds are
available, a report is prepared and reviewed by all of the offices involved, and a
recommendation to issue a Letter Commitment is submitted to the Maritime
Administrator. The Maritime Administrator has the sole authority to approve a project,
regardless of the dollar amount or type of project. If the Maritime Administrator _
approves the project, a Letter Commitment is issued and forwarded to the applicant.

In conducting financial viability determinations, MARAD relies in part on audited
financial statements prepared in accordance with U.S. Generally Accepted Accounting
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Principles (GAAP), or reconciled to GAAP if the business entity is operating under
foreign accounting standards. Generally, audited financial statements (with complete
footnote disclosures) are required for all si gmﬁcant participants in the transaction for the
three most recent years. MARAD also reviews the company’s cash flow projections,
interim financial statements, past history with Title X1, banking arrangements (including
current credit facilities, lines of credit, and existing loan agreements) pro forma balance
sheet, marketing studies, business plan and credit reports and ratings, as necessary. In the
case of export transactions, such as the three closed Enron financings described above,
MARAD also determines whether the countries in which the shipowner has its chief
executive office or a substantial portion of its assets present acceptable financial and legal
risks to MARAD. In this respect, MARAD's determination is based on confidential risk
assessments provided by the Inter-Agency Country Risk Assessment System. After
reviewing all of this information, as well as the overall collateral package (charter, letters
of credit, guarantees, special reserve accounts, outside sponsor support, etc), and
conducting additional due-diligence as necessary, a decision is made as to the financial
soundness of the applicant and the project as a whole.

Finally, with respect to your question regarding the impact of Enron's bankruptcy on
MARAD, it is noted that all three projects which closed are currently meeting their debt
service obligations. Both the PQP and EECL project appear to be in good financial
health from a debt perspective, but are in technical default because of the bankruptcy of
Enron and the inability of their guarantors to perform. Smith Enron has had and is
currently experiencing significant operational, profitability and debt service problems and
it too is in technical default. The total liability faced by MARAD for all three projects
combined is approximately $135 million in outstanding principal, none of which is a
direct debt of an Enron entity in bankruptcy. This liability would be offset by any
recoveries MARAD receives from disposition of its collateral and demands made under -
the credit enhancements provided by Enron. As a result of the bankruptcies, it is unlikely
that MARAD will realize any significant collections in the event it becomes necessary to
make demands on the Enron credit enhancements (approximately $73 million).

I hope that this information is responsive to your request. If you need any additional
information, or would like to make arrangements for the review of all application and
related matenal, please contact Ms. Jean McKeever, Associate Administrator for
Shipbuilding at 202-366-5737.

An identical letter has been sent to Senator Grassley
Sincerely, -
b
Bruce J. Carlton
Acting Deputy Maritime Adm1mstrator
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PETITION

Puerto Quetzal Power Corp. (“Petitioner”) hereby petitions for a redetertnination of the
deficiencies set forth by the Commissioner of Internal Revenue (the “Conxmissioner”) in his Notice
of Deficiency dated August 16, 1999 (“Notice”) and as the basis for its case alleges as follows:

1. The Petitioner is a corporation with its principal place of business and mailing address

ADDRESS USED BY COURT _
now at P.O. Box 1188, Houston, Texas 77251-1188. Petitioner's employer identification number
15 76-0381261. The return for the period at issue was filed with the Office of the Internal Revenue
Service at Austin, Texas.

2 The Notice (a copy of which, including so much of the statement and schedules
accompanying the notice as is material, is attached and marked Exhibit A) is dated and was
presumably mailed to Petitioner on August 16, 1999, and was issued by the District Director of the
Internal Revenue Service for Houston, Texas.

3. The deficiencies as determined by the Commissioner are in income taxes, in the

amount of $375,368 for the calendar year 1995 and $160,000 for the calendar year 1996, all of which



121

is in dispute. In addition, Petitioner has overpaid its tax liability by $16,600 in 1995 and $4,000 in
1996 as a result of the claims described herein.

4 The determination of the tax set forth in the Notice is based upon the following errors:

(a) Cost of Goods Sold  Fuel & Power Expenses. The Commissioner erred in

decreasing Petitioner's deduction for reimbursable expenses paid to Electricidad Enron de

Guatemala, S.A. in the amount of $1,534,539 for the taxable year 1995. See Notice, Form 5278,

Issue 1(a). This determination was based on the Commissioner's further, erroneous determinations

that such amount was not an ordinary and necessary business expense, that it was not expended by

Electricidad Enron de Guatemala, S.A. or for the purpose designated, and that Petitioner is not

entitled to the deduction under IL.R.C. § 162.
(b) Other Deductions Amortization.

@A) The Commissioner erred in decreasing Petitioner's amortization
deduction by $333,333 and $800,000 for the taxable years 1995 and 1996, respectively. See Notice,
Form 5278, Issue 1(b). This determination is based on the Commissioner'’s further, erroneous
determination that the $12,000,000 lump sum payment to Sun King Trading Company and/or
Centrans Internacional, S.A. is not an amortizable LR.C. § 197 intangible asset and is not
amortizable under any other provision of the Internal Revenue Code.

(i1) Inaddition, Petitioner is entitled to additional amortization deductions
of $83,333 in 1995 and $200,000 in 1996 on the basis that the aforementioned $12,000,000 payment

constitutes additional basis in an amortizable asset having a remaining life of less than fifteen years.

Puerto Quetzal Power Corp. 1995-96 Tax Court Petition

-2.
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Environmental Tax and Environmental Tax Deduction. The Commissioner
erred in increasing Petitioner's environmental tax and Petitioner's environmental tax deduction by
$2,242 for the 1995 taxable year. See Notice, Form 5278, Issues 10(b) and 1(c). -

(d)  Foreign Tax Credit. The Commissioner erred in increasing Petitioner's
foreign tax credit by $381,505 and $272,008 in 1995 and 1996, respectively. See Notice, Form
5278, Issue 8(b). This determination is based on the Commissioner's further, erroneous
determinations referenced in paragraphs 4(a) and 4(b), above.

()  Alternative Minimum Tax.  The Commissioner erred in increasing
Petitioner's alternative minimum tax liability by $120,317 and $160,088 for the 1995 and 1996
taxable years, respectively. See Notice, Form 5278, Issue 10(a). This determination is based onall
of the Commissioner's erroneous determinations as set forth herein.

5. The facts on which Petitioner relies in support of the foregoing are as follows:

Cost of Goods Sold — Fuel & Power Expenses.

6] Petitioner is a corporation organized under the laws of Delaware.
During its taxable year ended December 31, 1995, Petitioner was an indirect, wholly-owned
subsidiary of Enron Corp. A branch of Petitioner operates an oil-fired, barge-mounted power plant
in Guatemala that produces and sells electricity to Empresa Electrica de Guatemala, an entity owned
and controlled by the Government of Guatemala (“Empresa™), pursuant to a power purchase
agreement (“PPA”). Hereinafter, this commercial arrangement is referred to as the “Project”

(i1) On November 13, 1992, Petitioner entered into an Operation and

Maintenance Agreement (“O&M Agreement”") with Electricidad Enron de Guatemala, S.A. (“EEG”),

Puerto Quetzal Power Corp. 1995-96 Tax Court Petition

-3-
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a Guatemalan company wholly owned by Enron Development Corp. ( "EDC"), formerly known as

Enron Power Development Corp. EDC was an indirect, wholly-owned subsidiary of Enron Corp.

e TR e e T T TS T e T T —

Pursuant to the O&M Agreement, Petitioner agreed to pay EEG, the Operator, all “reimbursable

expenses” on a monthly basis. Fuel oil expenses constituted “reimbursable expenses” under the

O&M Agreement. _—
— B

-

On March 13, 1993, Petitioner and EEG amended the O&M ¢

Agreement to provide that the Project’s fuel oil requirements would be supplied by Enron Power Oil

Supply Corporation (“EPOS”), a domestic sister company of EDCJ EEG also agreed to make certain

REmEE o S

L payments to Sun King Trading Compiny (“Sun King”), an unrelated party, on behalf of Petiti

e e e - ———

oner
-/

The payments to EEG as well as the payments to Sun King were ordinary and necessary expenses

deductible under LR.C. § 162.

During the taxable year ended December 31, 1995, Petitioner paid a
total of $18,437,704 to EEG for operating and maintenance services actually performed for the
Project by EEG, payments actually made to Sun King on PQPC’s behalf, and fuel oil actually
supplied to the Project by or through EPOS, all pursuant to the 0&M Agreement. The $1,534,539
at issue was part of such payment to EEG and constitutes an ordinary and necessary expense of

Petitioner that is fully deductible in Petitioner’s 1995 taxable year under .R.C. § 162

Puerto Quetzal Power Corp. 1995-96 Tax Court Petition

-4
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) Other Deductions — Amortization.

@) The PPA was originally entered into by Texas-Ohio Power (“TOP™),

w
an entity wholly unrelated to Enron. \TOP had entered into an agreement with Sun King pursuant

to which TOP agreed to pay certain fees to Sun King in consideration of Sun King's services in
[- assisting TOP in developing and negotiating the PPA (the "Sun King Commission”). s

g

(i) EDC acquired the PPA from TOP and then transferred the PPA to
Petitioner as a contribution to capital. In addition to a payment of cash on purchase of the PPA from
TOP, EDC agreed to assume TOP's obligations to pay the Sun King Commission. Petitioner
subsequently assumed the liability to pay the Sun King Commission when EPC transferred the PPA
to PQPC.
(ii)  Onorbefore March 1, 1995, Sun King assigned its right to receive the
Sun King Commission to Centrans Internacional S.A., a Guatemalan corporation (“Centrans
Internacional”). On August22, 1995, Petitioner, EDC, Sun King and Centrans Internacional entered
into several agreements (the "Release") pursuant to which Centrans Internacional received $12
million in cash from Petitioner in full and final settlement of the Sun King Commission.
) l(iv) The PPA is an intangible asset. The term of the PPA commenced on
commercial operation of the power plant, which occurred in 1993, and was to terminate 15 years

later, in 2008. The PPA had a remaining useful life of approximately twelve years in late 1995,

i T
when Petitioner extinguished its liability for the Sun King Commission. {The SunKing Commission

e I St e _,a-r‘“.
/ is a liability incurred by EDC to acquire the PPA:}.nd assumed by Petitioner when EDC contributed

T e s

Puerto Quetzal Power Corp. 1995-96 Tax Court Petition
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the PPA to Petitioner. Petitioner incurred $12 million to extinguish the liability, which $12 million

must be added to Petitioner’s basis in the PPA.

(v)  The PPA is not an "amortizable section 197 intangible" because
Petitioner acquired the PPA before August 10, 1993, the general effective date of LR.C. § 197.
Accordingly, the additional $12 million basis in the PPA is amortizable on a straight-line basis over
the remainder of the PPA’s useful life at the time the $12 million was paid, beginning in the month
of payment. Petitioner deducted $333,333 in 1995 and $800,000 in 1996 for amortization of the
PPA related to the $12 million payment. Petitioner should have deducted $416,667 in 1995 and
$1,000,000 in 1996 for amortization of the $12 million additional basis in the PPA. Thus, Petitioner
is entitled to additional amortization deductions of $83,333 in 1995 and $200,000 in 1996.

(vi)  Inthe alternative, if it is determined that the PPA is an "amortizable
section 197 intangible," no reduction should be made to Petitioner's amortization deductions in 1995
or 1996.

(©) Environmental Tax and Environmental Tax Deduction. The Commissioner
increased Petitioner's environmental tax deduction in 1995 as a consequence of the adjustments to
which errors were ass.i‘gned in paragraphs 4(a) and 4(b) above. Because such adjustments were
erroneous, as set forth herein, the Commissioner's adjustinent to Petitioner's environmental tax
deduction is not valid.

(d) Foreign Tax Credit. The Commissioner increased Petitioner's foreign tax

credit limitations for 1995 and 1996 as a consequence of the adjustments to which errors were

Puerto Quetzal Power Corp. 1995-96 Tax Court Petition
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as:signed in paragraphs 4(a) and 4(b) above. Because such adjustments were erroneous, as set forth
herein, the Commissioner's adjustment to Petitioner’s foreign tax credits is not valid.

()  Alternative Minimum Tax. The Commissioner's determinations with respect
to Petitioner's alternative minimum tax liability are based on all the other determinations in the
Notice. Because such determinations are erroneous, the Commissioner's adjustment to Petitioner’s

alternative minimum tax is not valid.

WHEREFORE, Petitioner prays that the Court will determine that there are no deficiencies
in Petitioner’s federal income tax liability for the calendar years 1995 and 1996, allow the refunds

claimed herein, and order such other and further relief to which it may be entitled.

ADMIFTED 38 0oy

L
i

Geor . Gerachis
Tax C No. GG0267
Vinson & Elkins, L.L.P.
1001 Fannin, Suite 1909
Houston, Texas 77002
(713) 758-1056

Reigectfully subrmtted

Counsel of Record for Petitioner,
Puerto Quetzal Power Corp.

uDB:TE U, .T,ﬁ:‘(\ COURT,
T e Xé (jéy( [ SR

Tobey D. Blanton
Tax Court No. BT0395

Puerto Querzal Power Corp. 1995-96 Tax Court Petition

-7-



127

Vinson & Elkins, L.L.P.
1001 Fannin, Suite 1921
Houston, Texas 77002
(713) 758-3365

Dated: November , 1999

Puerto Quetzal Power Corp. 1995-96 Tax Court Petition
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/ DEPARTMENT OF THE TREASURY - INTERNAL REVENUE SERVICE
NOTICE OF PROPOSED ADJUSTMENT TO TAXPAYER DURING EXAMINATION

ENRON CORP. & SUBSIDIARIES 1995 & 1996

Entity: _ Enron Intemational inc EIN 76-0385191
SAIN:  710-07 ISSUE: _Gain on Sale Puerto Quetzal Power Corp. Comman Stock
Amount of adjustment for Issue No. m

1995: 1996: 2,020,509

Based on the information made available and discussions with the designated taxpayer representative
listed iin the Communication Disclosure Agreement, the attached proposed “Explanation of Adjustment"
will be included In the Revenue Agent Report. |f additional Information is available that would aiter or
reverse this proposal, please fumish such immediately. Taxpayer representative(s) with whom the issue
was discussed prior to this written *Notice of Proposed Adjustment™:

Name: Ed Coatgs Titte: Tax Manager

Name: Title

Date the above representative was notified this Notice with attached "Explanation .of Adjustment” wouid be
prepared:

Thie notice and attached “Expianation of Adjustment® has been reviswed by the following IRS personnel.

Team Member: Gerald Richards 33‘*% ate; S May 1999

Team coordinator: Jg otter Date: = Z ;; /o
( .
Specialty Manage% dvesamagt”. / ~“7 Date: K- 8= <
{ o
Case Managsr: Glenn Gray ﬁﬁ_ﬁ&_ % S_,/ﬂ /?9

Receipt acknowledged and indicatian of position by taxpayer representative to whom this notice, with
attached “Explanation of Adjustment” is delivered:

Agreed Unagresd No Dfacision

Name: Sfhlpned £ Louts Tile: Vieg Presiderdt “Tay Audrts

Subsequent “Explanation of Adjustments® revision(s) were provided as
Rev. 1 Date: Rev. 3 Date;
Rev. 2 Date: Rev. 4 Date:

- Date taxpayer's position on adjustment and written explanation received (if Unagreed and not provided at {
time of original notice of this adjustment): ‘

Agreed _ Unagreed No Decisjon
Wiritten position provided? Yes _ No Daste provided

Senate Finance Committee
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- DEPARTMENT OF THE TREASURY - INTERNAL REVENUE SERVICE
NOTICE OF PROPOSED ADJUSTMENT TO TAXPAYER DURING EXAMINATION
ENRON CORP. & SUBSIDIARIES 1995 & 1996

Entity: _Puerto Quetzal Power Corporation EIN: 76-0381261

SAIN'  710-07 ISSUE: _Fuel & Power Expenses IRC 162 and Amortization Expense IRC 197

Amount of adjustment for Issue No.

1985: 1,867,872 1686 800,0C0

Based on the information made available and discussions with the designated taxpayer representative
listed iin the Communication Disclosure Agreement, the attached proposed “Explanation of Adjustment”
will be included in the Revenue Agent Report. If additional information is available that would alter or
reverse this proposal, please furnish such immediately. Taxpayer representative(s) with whom the issue
was discussed prior to this written “Notice of Proposed Adjustment”:

Name: Ed Coates Title: _Tax Manager

Name Title:

Date the above representative was notified this Notice with attached “Explanation of Adjustment" would be
prepared:

Thie notice and attached “Explanation of Adjustment” has been reviewed by the following IRS personnel.

Team Member: Gerald Richards jﬂ\ Date: 5 May 1999

Team coordinator: Jack Nptter Date:

Specialty Manager: N@mz//ynfz/’ 55—
Case Manager: Glenn Gray .

Receipt acknowledged and indication of position by taxpayer representatnve to whom this notice, with
attached "Explanation of Adjustment” is delivered:

Agreed Unagreed No Decision

Name: Title:

Subsequent “Explanation of Adjustments” revision(s) were provided as
Rev. 1 Date: Rev. 3 Date:
Rev. 2 Date: Rev. 4 Date:

Date taxpayer’s position on adjustment and written explanation received (if Unagreed and not provided at
time of original notice of this adjustment):

Agreed __ Unagreed No Decision
Written position provided? Yes No Date provided
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PUERTO QUETZAL POWER CORP (EIN: 76-0381261) 1995 & 1996, Form 1120

ISSUES:

Per Return 18,437,704 1,547,533 2,014,600
Per Audit 16,903,165 1,214,600 1,214,600

Adjustment 1,534,539 333,333 800,000
Issue 1:

Allowance as ordinary and necessary business expenses of Puerto Quetzal Power

Corporation (IRC section 162) expenditures incurred to fund payment obligations to Panamanian
Corporation, Sun King Trading Company. '

Issue 2: $12,000,000 Termination payment to Sun King Trading -- allowance.of
amortization expense (IRC section 197).

FACTS

Events Prior to Tax Period 1995 *

On 13 January 1992, Texas Ohio Power (TOP), (unrelated to Enron) signed a 15-year Power
Sales Agreement with Empresa de Energia de Guatemala (EMPRESA) for power from a 160-
MW, oil-fired barge mounted power plant to be built and then sited at Puerto Quetzal on
Guatemala’s Pacific Coast. EMPRESA is the primary supplier of thermoelectric power to
Guatemala, and is 92% owned by the Guatemalan Government. \ |

Under terms of this Power Sales Agreement:

TOP was required to provide EMPRESA 90 to 110 MW of capacity and the
corresponding energy from the Puerto Quetzal power plant.

EMPRESA is obligated to pay for the capacity (not in excess of 10 MW) and to pay for
at least 50% of the available energy output. '

EMPRESA makes weekly fixed capacity payments (covering a portion of the total
capacity payments due for the current month). -and-

! Please note, the organizational chart -- EXHIBIT “A”  should be referenced contemporaneously with any
further reading,
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PUERTO QUETZAL POWER CORP (EIN: 76-0381261) 1995 & 1996, Form 1120

4. EMPRESA makes weekly energy payments (covering a portion of the total energy
payments due for the previous month).

On 24 February 1992, an Agreement was signed by and between TOP and a Panamanian entity --
Sun King Trading Company (SUN KING) requiring TOP to pay SUN KING 16% of the capacity
payments and 21% of the energy payments tendered by EMPRESA.

On 12 March 1992, TOP and SUN KING executed an amendment to the 24 February (Original)
Agreement changing the payment to 6% of all revenues.

On the same date -- 12 March 1992, Enron Development Corporation (EDC) -- formerly: Enron
Power Development Corporation -- entered into an Agreement with TOP whereby in
consideration for TOP transferring the Power Sales Agreement to EDC, EDC agreed to pay
(among other sums) “an amount each month equal to 6% of the gross revenues generated by the
sales of electricity and payment for contract capacity under the Power Contract”.

In two (2) letters dated 12 March 1992:

1 TOP notified EDC that the “right of a monthly payment of 6% of the gross revenues
generated by the sales of electricity and payment for contract capacity under the Power
Contract..., has been legally and effectively assigned in favor of SUN KING TRADING
COMPANY INC.” Furthermore, the letter set out that monthly payments be directed to

Sun King Trading Company, inc. at 6a avenida 20-25 zona 10, 8th floor, Guatemala
City, Guatemala. -AND-

2. EDC informed SUN KING of receipt of the TOP letter and acknowledged that EDC
would make the required monthly payments to SUN KING.

On 22 September 1992, Enron Development Corporation (EDC) -- domestic subsidiary of the
Enron Corporation --formed a U.S. subsidiary -- PUERTO QUETZAL POWER CORP. (PQPC)

-- to build, own and operate a power plant at Puerto Quetzal, Guatemala (through its Guatemalan
branch).

On 13 November 1992, two Agreements were signed:

“Assignment and Assumption Agreement” -- Which sets out that EDC transfers and
PQPC assumes, all EDC's title and interest in the “Assets” and all of EDC's liabilities
and obligations with respect to the “Assets”. The Assets were set out as (a) the Power

Contract and (b) any and all other assets owned or held by EDC with respect to the
Project.

“Operation and Maintenance Agreement” -- Pursuant to which PQPC (“Owner”)
appoints Electricidad Enron de Guatemala S.A. (EEG), a related affiliate organized
under the laws of Guatemala, as “Operator” of the barge-mounted power plant (the
“Project”). Article IV of this “O&M” Agreement sets out that Operator will submit to
Owner a monthly invoice for all reimbursable expenses.

In February 1993, the Puerto Quetzal Plant commenced commercial operations. On March 1,
1993, EDC received a letter from SUN KING requesting that moneys be paid into either one of
two named bank accounts in Miami for credit to Deutsch - Suedamerikanische Bank A.G. Miami
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Agency. This meant Sun King opted to receive payment in U.S. dollars. Additionally, it was also

revealed that SUN KING was a Panamanian Corporation not a corporation registered in
Guatemala.

On 31 March 1993, three (3) events took place:

L. The “O&M" Agreement was amended to state the Project’s fuel oil requirements will be

supplied from two (2) contracts held by Assignee — Enron Power Qil Supply Corporation
(EPOS).

2. A “Fuel Supply and Management Agreement” was entered into by and between EEG
and EPOS ( setting forth that EPOS will supply, or cause to be supplied, fuel oil to the Project
in such quantities requested by EEG (as Operator). The term of the Agreement was set at
fifteen (15) years. The price for the fue! oil supply and management services provided by
EPOS was set at a monthly amount (to be paid by EEG computed as the sum of: (a) an
amount equal to six percent (6%) of the gross monthly revenues of Puerto Quetzal (“Monthly
Fee”), and (b) the invoice amounts actually paid by EPOS to its fuel oil suppliers.

-

3. EDC sold 50% of all issued and outstanding stock of PQPC to King Ranch Power

Corporatlon a U.S. Corporation. Sales Price was $15,500,000, and EDC reported a short-term
capital gain of $7,225,000.

In November 1994, Enron Corporation completed a public offering of 48% of Enron Global

Power & Pipelines L.L.C. (EPP). > EDC transferred it’s remaining 50% interest in the issued and
outstanding stock of PQPC for an interest in EPP.

On 16 December 1994, King Ranch Power Corporation exercised a option under an existing
Agreement, by and between EDC and King Ranch Power Corporation, and sold its 50% interest
m PQPC to EDC’s designee -- Enron International Inc. -- for cash $15,200,000.

As aresult, at 12/31/94, the stockholders of PQPC are Enron’s domestxc subsidiary -- Enron
International, Inc. and Enron Global Power & Pipelines L.L.C.

Events Occurring During 1995 & 1996 Tax Periods

Information Document Request #12-084 (issued 9 February 1999) requested taxpayer to provide
a summary of all payments tendered SUN KING during the period 1/1/95 to 8/8/95, by Enron and
its consolidated worldwide affiliates. The response to IDR #12-084 (received 15 April 1999)
detailed the following payments to SUN KING:

2 EPP was formed to own and operate most of Enron Corporation’s power and pipeline assets in developing
countries.
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27395 249,539 |ETEC - Enron Acct. Rec. — EEG
Power Fuels Corp |

3/6/95 7,000 {EEG (Operator) EEG - Cost of Goods Sold

4/5/95! 7,000 |[EEG EEG -- Cost of Goods Sold

5/3/95 7,000 {EEG EEG -- Cost of Goods Sold
5/26/95 500,000 |[EEG EEG -- Cost of Goods Sold|
6/26/95 250,000 |EEG EEG — Cost of Goods Sold

7/4/95 257,000 |[EEG EEG -- Cost of Goods Sold!

8/4/95 257,000 |{EEG EEG — Cost of Goods Sold

1,534,539

Additionally, Taxpayer’s response reconciled the 1995 SUN KING payments to the monthly
gross receipts of PQPC as follows: 3

Jan. 93 4291 811
Feb. 65 4,188,890 |
Mar/Apr. 9 8,368,244
May 95 4,419,503
June 93 4,498,406
25,767,854 |
6%
1,546,071

Note #2 of the PQPC consolidated financial statements for quarter ended 30 September 993, set
out:

“The prepaid asset of $12 million represents the cost of the buyout of Sun King Trading
Company, Inc. and Centrans International, Sociedad Anonima (“Centrans™) per the
Termination and Release Agreemerit dated August 22, 1995. The cost is being amortized
on a straight -line basis over the remaining life of the project”.

* Taxpayer noted difference between 1995 payments tendered SUN KING and 6% of the monthly gross receipt:
paid PQPC by EMPRESA is due to month-to-month timing differences.
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Taxpayer, responding to Information Document Request #12-074, provided the “Termination

and Release Agreement”. Review of this Agreement, by and between EDC, SUN KING, and
CENTRANS, details the following;

Sun King has assigned Centrans its right to receive “Monthly Payments™ pursuant to
Paragraph 1.D of the EDC/TOP Agreement dated March 12, 1992.

Sun King owes EDC a Note Payable (dated 3/11/93) in the amount of $435,000.

wI

IfEDC pays Centrans (or causes to be paid) U.S. $12,000,000, and cancels the Sun King
Note Payable, then Sun King is willing to release EDC and its affiliates from any and all

obligations to make the Monthly Payments that have accrued or would accrue on or after
1 August 1995,

Sun King nominates the following bank accounts to receive EDC’s $12,000,000
payment:

BARNETT BANK OF SOUTH FLORIDA, Miam|FEDERAL RESERVE BANK, Miami i
For credit to: Duetsch-Suedamerikanische |For credit to: Duetsch-Suedamerikanische
Bank Ag, Miami Agency Bank Ag, Miami Agency ]
Acct. no. 137 694 2752 : Acct. no. 0660 10856 -
For further credit to . For further credit to

Acct. no. 02-693574 Acct. no. 02-693574

Name: Centrans Intemnacional, S.A. {Name: Centrans Intemacional, S.A

PQPC’s 1995 and 1996, Form 1120 reports the $12,000,000 payment to Sun King on the
Schedule L (Balance Sheet) as an Intangible Asset. For 1995 and 1996, PQPC has taken
amortization expense deductions (per IRC section 197) of $333,333 and $800,000, respectively

AT ISSUE:

Since for 1995,

a EEG (Operator) has assumed the obligation to make SUN KING payments.

b. EEG collects monthly, from PQPC, the funds required to make SUN KING

payments by charging PQPC its fuel cost as a reimbursable item under the
Puerto Quetzal O&M Agreement.

EEG pays EPOS (supplier) an monthly expense equal to 6% of the gross receipts
of the Puerto Quetzal power plant. '

Then, the first question is:  Whether or not the 1995 deductions taken by PQPC for funds

transferred to EEG to satisfy the SUN KING obligation are ordinary and necessary
business expenses?
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2. The second question is in reality two (2) questions:

a. Whether the lump sum ($12,000,000) debt termination payment tendered SUN

KING creates an identifiable intangible asset -- a Capital Asset -- for which IRC section
197 allows an amortization deduction? -AND-

b. Whether the 1995 monthly payments tendered SUN KING (if not ordinary and
necessary business expenses) constitute an identifiable intangible asset -- a Capital
Asset - for which IRC section 137 allows an amortization deduction?

LAW & ARGUMENT:

IRC SECTION 162

IRC section 162(a) allows a deduction for all ordinary and necessary expenses paid or incurred
during the taxable year in carrying on any trade or business.

In Lincoln Savings 403 U.S. 352, the Supreme Court determined that, to qualify for deduction
under @ 162(a), "an item must (1) be 'paid or incurred during the taxable year,' (2) be for
‘carrying on any trade or business,' (3) be an 'expense,' (4) be a 'necessary’ expense, and (5) be an
‘ordinary’ expense." -- see Indopco v. Commissioner, 503 U.S. 79.

The words “ordinary and necessary” have been in the law since 1913, but have still not been
precisely defined. The cases and rulings fall into six categories:

unusual and extraordinary payments;

payments against public policy;

fines and penalties; : y
bribes, kickbacks, etc.;

treble damages under antitrust law, and

lobbying expenses. -- see Bittker & Lokken, Federal Taxation of Income. Estates, and
G1ﬁs, 1,20.3 (2d Ed. 1989).

) O R LR

In A. Giuriani & Bro. v. Commissioner, 119 F.2d 852, 41-1 USTC 428, (USCA 9, 1941) the
Circuit Court stated:

It 1s not sufficient compliance with the statute that the expense sought to be deducted 1s an
ordinary or a necessary expense. “in order that such payments may meet the requirements

of the statute, they must be both an ordinary expense and necessary expense.” Lloyd v.
Comnmussioner, 7 Cir., 55 F. 2d 842, 844 3 USTC 873).

In Belser v. Commissioner, 10 TC 1031, the United States Tax Court stated:
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To support the right to a deduction of expenses, the taxpayer should fumnish proof as full
and definite as is reasonably possible. His mere estimate of amounts claimed and opinion
testimony that such amounts are proper business expenses fall short of the full disclosure
of facts which is normally requisite to warrant a finding in his favor.

The significance of ordinary is to distinguish between capital expenditures which must be
amortized if deductible at all and expenditures for current operations of the business. see

Commissioner v. Teller, 383 U.S. at 689, 86 S.Ct. 1120 (1966), quoting Welch v. Helvering,290
U.S. 111, 113,54 S. Ct. 8,9, 78 L. Ed. 212 (1933).

IRC SECTION 263

IRC section 263 of the Code allows no deduction for a capital expenditure -- an "amount paid out

for new buildings or for permanent improvements or betterments made to increase the value of
any property or estate." @ 263(a)(1). '

The primary effect of characterizing a payment as either a business expense or a capital
expenditure concerns the timing of the taxpayer's cost recovery: While business expenses are
currently deductible, a capital expenditure usually is amortized and depreciated over the life of the
relevant asset, or, where no specific asset or useful life can be ascertained, is deducted upon - -
dissolution of the enterprise. See Indopco v. Commissioner 503 U.S. 79.

Courts more frequently have characterized an expenditure as capital in nature because "the
purpose for which the expenditure is made has to do with the corporation's operations and
betterment, sometimes with a continuing capital asset, for the duration of its existence or for the
indefinite future or for a time somewhat longer than the current taxable year." General

Bancshares Corp. v. Commissioner, 326 F.2d at 715. See also Mills Estate, Inc. v.
Commissioner, 206 F.2d 244, 246 (CA2 1953).

IRC SECTION 197

Section 197 was added to the Code by the Omnibus Budget Reconciliation Act of 1993 and
affects taxpayers that acquired intangible property after August 10, 1993, or made a retroactive
election to apply the 1993 law to intangibles acquired after July 25, 1991. Section 197(a) permits
an amortization deduction with respect to the capitalized costs of a "section 197 intangible" that is
acquired by the taxpayer and held in connection with the conduct of a trade or business or for the
production of income. The amount of the deduction is determined by amortizing the adjusted
basis of the intangible ratably over a 15-year period. Section 197(g) of the Code grants authority
to the Secretary of the Treasury to prescribe appropriate regulations.

A "section 197 intangible" includes goodwill, going concemn value, workforce in place,
information base, know-how, customer-and supplier-based intangibles, governmental licenses,
permits, covenants not to compete and other similar arrangements, franchises, trademarks, trade
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names, and contracts for the use of the foregoing assets --defined in Prop Reg. [sections] 1.197-
2(b). ¢

CONCLUSION:

IRC Section 162

Taxpayer has presented documentation to establish that it purchased a Power Sales Agreement
from Texas Olio Power Co., a unit of Houston-based gas pipeline operator and marketer Texas
Ohio Gas. As the front-end developer, TOP assigned its rights in the 15-year Power Sales
Agreement to EDC. The Agreement by and between EDC (assignee) and TOP (assignor) did not

address the existence of a separate contract by and between TOP and the Panamanian corporation
-- Sun King Trading.

As a result of the EDC/TOP Agreement dated 12 March 1992, EDC assumed TOP’s previous
obligation to SUN KING.

Therefore, the question turns on the nature of the services performed by SUN KING for and on
behalf of TOP. Information has been developed that:

1. The services performed by the SUN KING group can be characterized as a “ finder fee”
arrangement.

2. SUN KING is not a formal business group, but instead a group of individuals which
individually, or as a group, represented certain interests of TOP leading up to EMPRESA’s
signature on the 15-year power sales agreement.

As a result, as to the first question before the Government: Whether it is “ordinary” for POPC
to pay a “finders fee”, and take such payment as a current period expense for carrying on the
business of operating an electrical power plant?. The Government takes the position:

While PQPC did not directly pay the 1995 monthly obligation to SUN KING, it directly
provided the funds, and took a current period deductions for all funds so transferred to payor
-- EEG. (billed by EEG to PQPC as reimbursable fees)

¢ Nothing has been presented which suggests this “finders fee™ is'an “ordinary’ expenditure
benefiting only the current (1995) period operations of PQPC’s power plant.

Any benefit attaching to the 1995 monthly SUN KING payments benefits more than just the
current tax period. :

* The propésed regulations were published in the FEDERAL REGISTER on January 16. 1997 (62 Fed. Reg. 2336).
and in the INTERNAL REVENUE BULLETIN on March 31, 1997 (1997-13 LR.B: 12).(1) A public hearing was
held on the regulations on May 15, 1997.
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Taxpayer can argue inheritance of the SUN KING obligati