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I. REPORT AND OTHER MATERIALS OF THE COMMITTEE

A. REPORT OF THE COMMITTEE ON FINANCE

The Committee on Finance, to which was referred the bill (S.
1642) to implement the United States-Korea Free Trade Agreement
(“Agreement”), having considered the same, reports favorably
thereon without amendment and recommends that the bill do pass.

B. SUMMARY OF CONGRESSIONAL CONSIDERATION OF THE
AGREEMENT

1. Background

On February 2, 2006, U.S. Trade Representative Rob Portman
notified Congress of the Administration’s intent to negotiate a free
trade agreement with the Republic of Korea (“Korea”). Ambassador
Portman consulted with the relevant congressional committees, in-
cluding the Senate Committee on Finance, with respect to the initi-
ation of negotiations.

Negotiations with Korea were initiated in June 2006. U.S. Trade
Representative Susan C. Schwab announced that the United States
and Korea had successfully concluded those negotiations on April
1, 2007.

The President notified Congress of his intent to enter into the
Agreement on April 1, 2007 and published notice of his intent in
the Federal Register on April 3, 2007. On May 1, 2007, Ambas-
sador Schwab submitted to Congress the reports from 27 trade ad-
visory groups commenting on the final text of the Agreement. The
Office of the U.S. Trade Representative also made the reports pub-
licly available on its website. Ambassador Schwab and Korean Min-
ister for Trade Hyun Chong Kim signed the Agreement on June 30,
2007.

On May 10, 2007, the Bush Administration and the bipartisan
leadership of the U.S. Senate Committee on Finance and the U.S.
House of Representatives Committee on Ways and Means reached
an agreement on trade policy. As discussed further below in Sec-
tion I.D., the May 10 bipartisan trade deal required
groundbreaking changes to the labor, environmental, intellectual
property, government procurement, services, and investment provi-
sions of the Agreement. U.S. Trade Representative Schwab and Ko-
rean Minister for Trade Kim signed amendments to the Agreement
to reflect those changes on June 30, 2007.

On December 3, 2010, U.S. and Korean negotiators agreed to fur-
ther commitments on automotive trade, pork, and pharmaceuticals,
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which were confirmed through an exchange of letters between U.S.
Trade Representative Ron Kirk and Korean Minister for Trade
Jong-Hoon Kim on February 10, 2011.

2. Trade promotion authority procedures in general

Article I, section 8 of the Constitution of the United States vests
Congress with the authority to regulate international trade. Con-
gress has periodically delegated a portion of this authority to the
President in order to advance the economic interests of the United
States. This delegation represents a compact between Congress and
the Administration, by which Congress guarantees it will vote on
a trade agreement entered into by the Administration without
amendment and the Administration guarantees close consultation
with Congress during the negotiation of the trade agreement in
order to achieve the objectives that Congress identifies. Thorough
and timely consultation by the Administration with Congress is the
essential bedrock upon which Congress’s delegation of constitu-
tional authority rests. This longstanding compact, spanning dec-
ades, has resulted in the successful negotiation and implementa-
tion of numerous trade agreements that have contributed signifi-
cantly to increased economic growth and prosperity in the United
States.

The most recent incarnation of this compact is found in the Bi-
partisan Trade Promotion Authority Act of 2002 (“the Act”), which
was included in the Trade Act of 2002 (Pub. L. 107-210). The Act
includes prerequisites for congressional consideration of a trade
agreement under expedited procedures (known as Trade Promotion
Authority (“TPA”) procedures), which are found in sections 2103
through 2106 of the Act (19 U.S.C. §§3803—-3806) and section 151
of the Trade Act of 1974 (19 U.S.C. §2191). Section 2103 of the Act
authorizes the President to enter into reciprocal trade agreements
with foreign countries to reduce or eliminate tariff or nontariff bar-
riers and other trade-distorting measures. Section 2102 of the Act
outlines the negotiating objectives that the President must achieve
if the President intends to use TPA procedures to implement a
trade agreement. And section 151 of the Trade Act of 1974 sets
forth expedited procedures for congressional consideration of a
trade agreement without amendment. The President’s authority
under section 2103 extends to trade agreements entered into on or
before June 30, 2007.

3. Notification prior to negotiations

Under section 2104(a)(1) of the Act, the President must provide
written notice to Congress at least 90 calendar days before initi-
ating negotiations. On February 2, 2006, the U.S. Trade Represent-
ative notified Congress of the President’s intent to initiate negotia-
tions with Korea. The negotiations were initiated in June 2006.
Section 2104(a)(2) requires the President, before and after submis-
sion of the notice, to consult regarding the negotiations with Con-
gress. The Administration consulted with the Senate Committee on
Finance and the House Committee on Ways and Means with re-
spect to this Agreement.
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4. Notification of intent to enter into an agreement

Under section 2105(a)(1)(A) of the Act, the President must notify
Congress at least 90 calendar days before entering into an agree-
ment of his intent to enter into the agreement. On April 1, 2007,
the President notified Congress of his intent to enter into the
United States-Korea Free Trade Agreement. The Agreement and
amendments to reflect the changes required by the May 10 bipar-
tisan trade deal were signed on June 30, 2007, and further commit-
ments were agreed to through an exchange of letters on February
10, 2011.

5. Development of the implementing legislation

Under TPA procedures, Congress and the Administration work
together to produce legislation that implements a free trade agree-
ment. Draft legislation is developed in close consultation between
the Administration and the committees with jurisdiction over the
laws that must be enacted or amended to implement the agree-
ment. The committees may hold informal meetings to consider the
draft legislation and to make non-binding recommendations to the
Administration. The Administration then finalizes the imple-
menting legislation for formal submission to Congress and referral
to the committees of jurisdiction. These procedures are meant to
ensure close cooperation between the executive and legislative
branches of government to develop legislation that faithfully imple-
ments the agreement. Under TPA and predecessor legislation,
trade agreement implementing bills may include only those provi-
sions that are “necessary or appropriate” to implement the agree-
ment.

The Senate Committee on Finance met in open executive session
on July 7, 2011, to consider informally the draft implementing leg-
islation for the Agreement and the draft Statement of Administra-
tive Action (“SAA”). The draft implementing legislation included
provisions to renew aspects of the Trade Adjustment Assistance
(“TAA”) program that expired on February 13, 2011 and extend
provisions that were due to expire on February 12, 2012. None of
these provisions expanded TAA eligibility or benefits beyond those
that had previously been provided; in fact, many of the provisions
narrowed eligibility or benefits.

The TAA provisions were “necessary or appropriate” to imple-
ment the Agreement, as required by TPA and predecessor legisla-
tion. The “necessary or appropriate” standard has applied to vir-
tually every trade agreement that Congress has considered since
1974, creating an extensive history of legislative practice. That
practice clearly supported the inclusion of the TAA provisions in
the draft legislation implementing this Agreement. For example,
the North American Free Trade Agreement (“NAFTA”) imple-
menting bill included provisions to expand TAA benefits. The TAA
provisions included in the draft legislation implementing this
Agreement were likewise “necessary or appropriate.” They would
provide the full range of TAA benefits to help U.S. workers, firms,
and farmers adjust to any trade-related dislocations they may expe-
rience, including as a result of the Agreement, which is the most
economically significant FTA the United States has entered into
since NAFTA. And the TAA provisions in the draft legislation im-
plementing this Agreement were narrower than the TAA provisions
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in the NAFTA implementing bill in that they simply extended, and
in some cases narrowed, TAA eligibility or benefits. The NAFTA
]ioniplementing bill, by contrast, significantly expanded TAA eligi-
ility.

As the Additional Views section of this report correctly points
out, the Committee stated in its report accompanying the 2002
TPA legislation that the “necessary or appropriate” standard
should be strictly interpreted. But the Committee has never taken
the position that a strict interpretation limits implementing legisla-
tion to provisions that only relate to the FTA partner country at
issue. To the contrary, the U.S.-Australia FTA implementing legis-
lation included provisions relating to government procurement
under the Chile and Singapore FTAs. The Bahrain FTA imple-
menting legislation included provisions relating to government pro-
curement under the Morocco FTA. And at the informal markup for
the CAFTA-DR implementing legislation, the Senate Finance Com-
mittee adopted, by bipartisan voice vote, an amendment that ex-
tended TAA to service sector workers and increased the annual au-
thorizations of the TAA for Workers and TAA for Firms programs.
Like the TAA provisions in the draft legislation implementing this
Agreement, the TAA provisions in the draft CAFTA-DR imple-
menting legislation applied to workers dislocated by trade with any
country, not just the FTA countries at issue.

The Additional Views section of this report incorrectly states that
the decision to include the TAA provisions in the draft legislation
implementing this Agreement was made with little or no consulta-
tion with the Minority. In fact, countless meetings between Major-
ity and Minority staff, and between Chairman Baucus and Ranking
Member Hatch, were held on this issue in the weeks leading up to
the July 7 executive session. For example, Chairman Baucus indi-
cated at the March 2011 hearing on the Administration’s trade
agenda that the Agreement and other pending FTAs could only be
approved if TAA were extended, as did the Administration in May
2011. Numerous consultations were subsequently held with Com-
mittee members and their staff prior to the July 7 executive ses-
sion. And a bipartisan meeting of all Finance Committee Members
was held on June 30 to consider and discuss the issue. Regrettably,
notwithstanding the clear statements of the Chairman and the Ad-
ministration on the necessity of the renewing TAA, and the fact
that no FTA implementing legislation had ever been enacted while
TAA provisions had expired, minority Committee members indi-
cated that they were unwilling to accept TAA provisions in connec-
tion with the FTAs (see Attached Letter dated June 30, 2011). TAA
provisions negotiated between Chairman Baucus, House Ways and
Means Chairman Camp, and the Administration were included in
the implementing legislation against this background. TAA lan-
guage was ultimately not included in the final version of the legis-
lation because by that point the minority leadership had agreed to
enact TAA separately and prior to Congressional consideration of
the FTAs.

During the Committee’s consideration of the draft implementing
legislation at the July 7 executive session, thirteen amendments
were offered. The first amendment, by Senator Hatch, sought to
add language to the implementing legislation requiring the Comp-
troller General of the United States to submit a report to the U.S.
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Senate Committee on Finance on the nature and effectiveness of
the Obama Administration’s Congressional and private sector con-
sultations on various trade negotiations, including those relating to
the Agreement. The amendment failed by voice vote. The second
amendment, by Senators Wyden, Snowe, Schumer, and Cardin,
was withdrawn. It would have added language to the draft imple-
menting legislation to address concerns about the evasion of anti-
dumping and countervailing duty orders. The third amendment, by
Senator Roberts, would have delayed the TAA provisions from
going into effect until the President certified that the U.S. FTAs
with Colombia, Panama, and South Korea had entered into force.
That amendment failed by a roll call vote of 10 ayes, 14 nays. Ayes:
Hatch, Grassley (proxy), Kyl (proxy), Crapo, Roberts, Enzi, Cornyn
(proxy), Coburn (proxy), Thune, and Burr (proxy). Nays: Baucus,
Rockefeller, Conrad (proxy), Bingaman, Kerry (proxy), Wyden,
Schumer (proxy), Stabenow, Cantwell (proxy), Nelson (proxy),
Menendez, Carper, Cardin, and Snowe.

The fourth amendment, by Senator Hatch, would have required
the Obama Administration to develop a public outreach plan on the
benefits of international trade for the U.S. economy and U.S. work-
ers. That amendment failed by a roll call vote of 11 ayes, 13 nays.
Ayes: Hatch, Grassley (proxy), Snowe, Kyl (proxy), Crapo, Roberts,
Enzi, Cornyn (proxy), Coburn (proxy), Thune, and Burr (proxy).
Nays: Baucus, Rockefeller, Conrad (proxy), Bingaman, Kerry,
Wyden, Schumer (proxy), Stabenow, Cantwell, Nelson, Menendez,
Carper, and Cardin (proxy). The fifth amendment, by Senator Rob-
erts, would have directed the Obama Administration to meet with
government officials from China and Japan to discuss beef market
access within 120 days. That amendment failed by a roll call vote
of 11 ayes, 12 nays, and one pass. Ayes: Hatch, Grassley (proxy),
Snowe, Kyl (proxy), Crapo, Roberts, Enzi, Cornyn (proxy), Coburn
(proxy), Thune, and Burr (proxy). Nays: Baucus, Rockefeller, Con-
rad (proxy), Bingaman, Kerry, Wyden, Schumer (proxy), Cantwell,
Nelson, Menendez (proxy), Carper, and Cardin (proxy). Pass: Stabe-
now.

The sixth amendment, by Senator Thune, would have extended
TPA through December 31, 2015. That amendment failed by a roll
call vote of 11 ayes, 13 nays. Ayes: Cantwell, Hatch, Grassley, Kyl
(proxy), Crapo, Roberts, Enzi, Cornyn, Coburn, Thune, and Burr
(proxy). Nays: Baucus, Rockefeller, Conrad (proxy), Bingaman,
Kerry, Wyden, Schumer (proxy), Stabenow, Nelson, Menendez, Car-
per (proxy), Cardin, and Snowe. The seventh amendment, by Sen-
ator Bingaman, sought to add language providing $5 million per
year for three years to the budget of the Office of the U.S. Trade
Representative for enforcement activities. The Chairman ruled the
amendment non-germane, and it was withdrawn. The eighth
amendment, by Senator Hatch, to extend TPA through December
31, 2013, was withdrawn.

The ninth amendment, by Senator Rockefeller, to require the
GAO to compare the TAA health care coverage tax credit with
other options, was withdrawn. The tenth amendment, by Senator
Cornyn, would have delayed the effect of the TAA provisions in the
draft implementing legislation until the President issued a pro-
posal to address Medicare funding. The Chairman ruled the
amendment non-germane. Senator Cornyn moved to appeal the rul-
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ing of the Chair. The appeal failed by a roll call vote of 5 ayes, 9
nays. Ayes: Hatch, Snowe, Roberts, Enzi, and Cornyn. Nays: Bau-
cus, Rockefeller, Bingaman, Wyden, Stabenow, Cantwell, Nelson,
Menendez, and Cardin.

The eleventh amendment, by Senator Hatch, would have deleted
the TAA provisions from the draft implementing legislation. That
amendment failed by a roll call vote of 11 ayes, 13 nays. Ayes:
Hatch, Grassley (proxy), Snowe, Kyl (proxy), Crapo (proxy), Rob-
erts, Enzi, Cornyn (proxy), Coburn (proxy), Thune (proxy), and
Burr (proxy). Nays: Baucus, Rockefeller, Conrad (proxy), Binga-
man, Kerry, Wyden, Schumer (proxy), Stabenow, Cantwell, Nelson,
Menendez, Carper (proxy), and Cardin. The twelfth amendment, by
Senator Enzi, sought to add language to eliminate Medicaid and
subsidy eligibility for early retirees. The Chairman ruled the
amendment non-germane. Senator Enzi moved to appeal the ruling
of the Chair. The appeal failed by a roll call vote of 5 ayes, 10 nays.
Ayes: Bingaman, Hatch, Snowe, Roberts, and Enzi. Nays: Baucus,
Rockefeller, Kerry, Wyden, Stabenow, Cantwell, Nelson, Menendez,
Carper, and Cardin.

The thirteenth amendment, by Senator Roberts, would have re-
quired that implementation of the Patient Protection Affordable
Care Act and the Health Care and Education Reconciliation Act of
2010 take place through a notice of proposed rulemaking and
would have imposed several further procedural requirements for
receiving and considering comments in that connection. The Chair-
man ruled the amendment non-germane. Senator Roberts moved to
appeal the ruling of the Chair. The appeal failed by a roll call vote
of 4 ayes, 12 nays. Ayes: Hatch, Snowe, Roberts, and Enzi. Nays:
Baucus, Rockefeller, Bingaman, Kerry, Wyden, Schumer, Stabe-
now, Cantwell, Nelson, Menendez, Carper, and Cardin.

The Committee then approved the draft implementing legislation
and draft SAA, without amendment, by a roll call vote of 13 ayes,
11 nays. Ayes: Baucus, Rockefeller, Conrad, Bingaman, Kerry,
Wyden, Schumer, Stabenow, Cantwell, Nelson, Menendez, Carper,
and Cardin. Nays: Hatch, Grassley, Snowe, Kyl (proxy), Crapo
(proxy), Roberts, Enzi, Cornyn (proxy), Coburn (proxy), Thune
(proxy), and Burr (proxy). Separately, the Committee on Ways and
Means in the House of Representatives approved the draft imple-
menting legislation and draft SAA, as amended, on July 7, 2011,
by a roll call vote of 25 ayes, 11 nays. Unlike the draft imple-
menting legislation approved by this Committee, the draft imple-
menting legislation approved by the Ways and Means Committee
did not include TAA provisions.

6. Formal submission of the agreement and implementing legisla-
tion

When the President formally submits a trade agreement to Con-
gress under section 2105 of the Act, the President must include in
the submission the final legal text of the agreement, together with
implementing legislation, an SAA describing regulatory and other
changes to implement the agreement, a statement setting forth the
reasons of the President regarding how and to what extent the
agreement makes progress in achieving the applicable purposes,
policies, priorities, and objectives set forth in the Act, and a state-
ment setting forth the reasons of the President regarding how the
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agreement serves the interests of U.S. commerce. The imple-
menting legislation is introduced in both Houses of Congress on the
day it is submitted by the President and is referred to committees
with jurisdiction over its provisions.

On October 3, 2011, the President transmitted to Congress the
final text of this Agreement, the implementing legislation, the SAA,
and the other supporting information required under section 2105
of the Act. That same day, Mr. Baucus, for himself, Mr. Hatch, and
Mr. McConnell introduced the bill as S. 1642. The legislation was
also introduced that same day in the House of Representatives
(H.R. 3080).

S. 1642 is substantially similar to the draft legislation considered
by the Committee during the open executive session on July 7,
2011. S. 1642, however, does not contain the provisions of the draft
legislation relating to the TAA program. Those provisions were in-
cluded in separate legislation, H.R. 2832, which the House and
Senate approved and the President signed into law on October 21,
2011.

To qualify for TPA procedures, the implementing legislation itself
must contain provisions formally approving the agreement and the
SAA. And, as noted above, the implementing legislation must con-
tain only those provisions necessary or appropriate to implement
the Agreement. The implementing bill reported here—which ap-
proves the Agreement and the accompanying SAA and contains
provisions necessary or appropriate to implement the Agreement
into U.S. law—was referred to the Senate Committee on Finance.

7. Committee and floor consideration

When the requirements of the Act are satisfied, implementing
revenue bills, such as the United States-Korea Free Trade Agree-
ment Implementation Act, are subject to the legislative procedures
of section 151 of the Trade Act of 1974. The following schedule for
congressional consideration applies under these procedures:

(i) House committees have up to 45 calendar days in session
in which to report the bill; any committee which does not do
so in that period will be automatically discharged from further
consideration.

(ii) A vote on final passage by the House must occur on or
before the 15th calendar day in session after the committees
report the bill or are discharged from further consideration.

(iii) Senate committees must act within 15 calendar days in
session of receiving the implementing revenue bill from the
House or within 45 calendar days in session of Senate intro-
duction of the implementing bill, whichever is later, or they
will be discharged automatically.

(iv) The full Senate then must vote within 15 calendar days
in session on the implementing bill.

Once the implementing bill has been formally submitted by the
President and introduced, no amendments to the bill are in order
in either House of Congress. Floor debate in each House is limited
to no more than 20 hours, to be equally divided between those fa-
voring the bill and those opposing the bill.

The Committee on Finance met in open executive session on Oc-
tober 11, 2011, to consider favorably reporting S. 1642. At the
meeting, the Committee favorably reported S. 1642 without amend-
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ment by voice vote, a majority of members being present. The Com-
mittee on Ways and Means in the House of Representatives favor-
ably reported the House version of the legislation, H.R. 3080, on
October 5, 2011, by a roll call vote of 31 ayes, 5 nays.

The House passed H.R. 3080 on October 12, 2011, by a roll call
vote of 278 ayes, 151 nays. On the same day, the Senate passed
H.R. 3080 by a roll call vote of 83 ayes, 15 nays. President Barack
H. Obama signed H.R. 3080 into law on October 21, 2011 (Pub. L.
112-41).

C. TRADE RELATIONS WITH KOREA

1. United States-Korea trade

In 2010, total goods trade between the United States and Korea
was $87.7 billion, and Korea was the United States’ seventh largest
export market. Between 2003 and 2010, U.S. merchandise exports
to Korea grew from $24.1 billion to $38.8 billion. Corresponding
U.S. imports from Korea grew from $37.2 billion to $48.8 billion.
Computer and electronic products and transportation equipment
constitute over half of U.S. imports from Korea. Other significant
imports include electrical equipment, appliances, machinery, and
petroleum and coal products. Principal U.S. exports to Korea in-
clude machinery, chemicals, computer and electronic products,
transportation equipment, agricultural products, and manufactured
food products.

The following tables summarize the top U.S. merchandise ex-
ports to Korea and the top U.S. merchandise imports from Korea
in 2010.

2010 U.S. EXPORTS TO KOREA

HTS Code—Product Value in USD
84—NUCLEAR REACTORS, BOILERS, MACHINERY ETC.; PARTS 6,947,657,962
85—ELECTRIC MACHINERY ETC; SOUND EQUIP; TV EQUIP; PTS 5,074,051,704
90—OPTIC, PHOTO ETC, MEDIC OR SURGICAL INSTRMENTS ETC 2,660,191,601
88—AIRCRAFT, SPACECRAFT, AND PARTS THEREOF 2,430,810,796
29—O0RGANIC CHEMICALS 2,148,147,452
10—CEREALS 1,846,700,000
27—MINERAL FUEL, OIL ETC.; BITUMIN SUBST; MINERAL WAX 1,549,372,516
39—PLASTICS AND ARTICLES THEREOF 1,235,694,860
72—IRON AND STEEL 1,131,471,428
98—SPECIAL CLASSIFICATION PROVISIONS, NESOI 1,025,023,070
OTHER 12,796,536,174

TOTAL 38,845,657,563

(Source: U.S. Department of Commerce, International Trade Administration)

2010 U.S. IMPORTS FROM KOREA

HTS Code—Product Value in USD
85—ELECTRIC MACHINERY ETC; SOUND EQUIP; TV EQUIP; PTS 15,266,804,758
84—NUCLEAR REACTORS, BOILERS, MACHINERY ETC.; PARTS 9,340,574,766
87—VEHICLES, EXCEPT RAILWAY OR TRAMWAY, AND PARTS ETC 9,258,880,119
27—MINERAL FUEL, OIL ETC.; BITUMIN SUBST; MINERAL WAX 2,415,563,765
40—RUBBER AND ARTICLES THEREOF 1,572,507,719
73—ARTICLES OF IRON OR STEEL 1,544,020,378
39—PLASTICS AND ARTICLES THEREOF 1,065,287,210
29—O0RGANIC CHEMICALS 946,240,140
72—IRON AND STEEL 893,487,339

90—OPTIC, PHOTO ETC, MEDIC OR SURGICAL INSTRMENTS ETC 845,644,888
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2010 U.S. IMPORTS FROM KOREA—Continued

HTS Code—Product Value in USD

OTHER 5,725,546,579

TOTAL 48,874,557,661

(Source: U.S. Department of Commerce, International Trade Administration)

2. Tariffs and trade agreements

Korea acceded to the World Trade Organization (“WTO”) on Jan-
uary 1, 1995, with an average bound tariff rate of 16.6 percent for
all goods (56.1 percent for agricultural goods and 10.2 percent for
nonagricultural goods). In 2010, Korea maintained an average ap-
plied tariff rate of 12.1 percent for all goods (48.5 percent for agri-
cultural goods and 6.6 percent for nonagricultural goods). The
United States, in contrast, maintained an average applied tariff
rate of 3.5 percent for all goods (4.7 percent for agricultural goods
and 3.3 percent for nonagricultural goods) in 2009. Given that the
Agreement will greatly reduce this existing tariff asymmetry, the
U.S. International Trade Commission (“Commission”) found that
the Agreement likely will result in a larger increase in U.S. exports
to Korea than in U.S. imports from Korea.

Korea has FTAs in place with several countries, including Chile,
the European Union, India, Peru, Singapore, the 10-country Asso-
ciation of Southeast Asian Nations, and the European Free Trade
Association countries (Norway, Liechtenstein, Iceland, and Switzer-
land). It has also signed numerous bilateral investment treaties.
And Korea is a member of the Asia-Pacific Economic Cooperation
forum.

3. U.S. International Trade Commission study

In September 2007, the Commission released the results of its in-
vestigation (Investigation No. TA-2104-24) into the probable eco-
nomic effect of the Agreement (USITC Pub. 3949). The Commission
found that the Agreement would have a substantial impact on U.S.
trade and investment relationship with Korea. The expected
growth in U.S. trade with Korea under the Agreement would have
a positive impact on the U.S. economy, increasing U.S. gross do-
mestic product by up to $12 billion.

As noted above, the Commission also concluded that the Agree-
ment likely will result in a larger increase in U.S. exports to Korea
than in U.S. imports from Korea. More specifically, it estimated
that annual U.S. exports to Korea will increase by up to $10.9 bil-
lion while annual U.S. imports from Korea will increase by up to
$6.9 billion. It further estimated that the largest increases in U.S.
exports, by percent, will be in dairy products, other meat products
(primarily pork and poultry), wearing apparel, and bovine meat
products (beef). And it found the largest increases in U.S. exports,
by value, will be in machinery and equipment; chemical, rubber,
and plastic products; bovine meat products; other meat products;
and certain other food products. The Commission expected certain
U.S. sectors, such as textiles, wheat, wearing apparel, and elec-
tronic equipment, to experience modest declines in output or em-
ployment, generally less than 1 percent.
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With respect to services, the Commission concluded that U.S.
service firms will benefit from improved market access, national
treatment, and regulatory transparency under the Agreement. The
Commission noted that Korea’s services market is large and that
the Agreement will likely increase total U.S. services exports to
Korea, although the impact will vary by industry.

D. OVERVIEW OF THE AGREEMENT

1. Background

The Agreement establishes a bilateral free trade area that elimi-
nates tariffs on trade between the United States and Korea for all
qualifying goods except rice. The Agreement also liberalizes trade
in services and contains provisions that address telecommuni-
cations, electronic commerce, intellectual property rights, labor, en-
vironment, government procurement, customs and trade facilita-
tion, and investment issues. In addition, the Agreement contains
provisions that promote bilateral consultation and cooperation, pro-
cedural and substantive due process, administrative and judicial
review, transparency, and the rule of law. And it contains a mecha-
nism for settling disputes that arise under the Agreement.

As noted above, the Bush Administration and the bipartisan
leadership of the U.S. Senate Committee on Finance and the U.S.
House of Representatives Committee on Ways and Means reached
an agreement on trade policy on May 10, 2007. The United States
and Korea signed amendments to the Agreement to reflect those
changes on June 30, 2007. As a result of the amendments, this
Agreement includes (1) fully enforceable commitments by the Par-
ties to adopt, maintain, and enforce the five core international
labor standards incorporated in the 1988 International Labor Orga-
nization Declaration on Fundamental Principles and Rights at
Work; (2) fully enforceable commitments by the Parties to adopt,
maintain, and enforce their obligations under certain common mul-
tilateral environmental agreements; (3) modifications to the intel-
lectual property chapter to clarify rules concerning the protection
of public health; (4) modifications to the government procurement
chapter that allow the Parties to condition government contracts on
adherence to core labor standards; (5) confirmation that the United
States can prevent foreign companies from supplying services at
U.S. ports if the United States deems such action necessary to pro-
tect our national security; and (6) confirmation that the Agreement
accords foreign investors in the United States no greater sub-
stantive rights with regard to investor protections than U.S. inves-
tors in the United States.

2. Office of the U.S. Trade Representative summary of the agree-
ment

The Office of the U.S. Trade Representative prepared a summary
of the Agreement that was included among the documents that the
President transmitted to Congress on October 3, 2011. This sum-
mary was distributed to Members of the Committee to aid in their
consideration of the implementing legislation, and it is reprinted
below:
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THE UNITED STATES-KOREA FREE TRADE AGREEMENT

Summary of the Agreement

This summary briefly describes key provisions of the United
States-Korea Free Trade Agreement (“Agreement”) that the United
States has concluded with the Republic of Korea (“Korea”) and rep-
resents an authoritative expression of Administration views regard-
ing the interpretation of the Agreement both for purposes of U.S.
international obligations and domestic law.

The Agreement was signed on June 30, 2007. On December 3,
2010, Korea and the United States resolved outstanding issues re-
lated to the Agreement. As part of this resolution, the United
States negotiated important new commitments on tariffs, nontariff
barriers such as Korea’s automotive safety standards, trans-
parency, and a special automotive safeguard to protect U.S. work-
ers from potential import surges. Where relevant, these new com-
mitments, which are principally embodied in an exchange of letters
between Korea and the United States dated February 10, 2011
(“February 10, 2011 Exchange of Letters”), are discussed further
below.

PREAMBLE

The Preamble to the Agreement provides the Parties’ underlying
objectives in entering into the Agreement and provides context for
the provisions that follow. It includes the following statement:

“Agreeing that foreign investors are not hereby accorded greater
substantive rights with respect to investment protections than do-
mestic investors under domestic law where, as in the United
States, protections of investor rights under domestic law equal or
exceed those set forth in this Agreement.”

This statement clarifies that, as provided in the Bipartisan Trade
Promotion Authority Act of 2002, under the Agreement foreign in-
vestors in the United States are not to be accorded greater sub-
stantive rights with respect to investment protections than U.S. in-
vestors in the United States.

CHAPTER ONE: INITIAL PROVISIONS AND DEFINITIONS

Section A of Chapter One sets out provisions establishing a free
trade area and affirming the Parties’ existing rights and obliga-
tions with respect to each other under the Marrakesh Agreement
Establishing the World Trade Organization (WTO) and other agree-
ments to which they are party.

Section B defines certain terms that recur in various chapters of
the Agreement.

CHAPTER TWO: NATIONAL TREATMENT AND MARKET ACCESS FOR
GOODS

Chapter Two and its relevant annexes and appendices set out the
Agreement’s principal rules governing trade in goods. Each Party
must treat products from the other Party in a non-discriminatory
manner, provide for the phase-out and elimination of tariffs on
“originating” goods (as defined in Chapter Six) traded between the
Parties, and eliminate a wide variety of non-tariff trade barriers
that restrict or distort trade flows.
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Tariff Elimination. Chapter Two provides for the elimination of
customs duties on originating goods traded between the Parties.
Duties on most trade in industrial and consumer goods will be
eliminated within five years after the Agreement enters into force.
Duties on almost all other goods will be phased out within 10
years. Some footwear, fishery, and agricultural goods will have
longer periods for elimination of duties or be subject to other provi-
sions, including, in some cases, the application of preferential tar-
iff-rate quotas (TRQs). Annex 2-B and the General Notes to the
U.S. and Korean Schedules to Annex 2-B include detailed provi-
sions on staging of tariff reductions and application of TRQs for
certain fishery products and agricultural goods. The Chapter pro-
vides that the Parties may agree to speed up tariff phase-outs on
a product-by-product basis after the Agreement takes effect.

Pursuant to the February 10, 2011 Exchange of Letters, the
United States will maintain its tariff on Korean cars until the fifth
year after the Agreement enters into force, while Korea will reduce
its tariff on U.S. cars by one half on the date that the Agreement
enters into force and eliminate it at the same time the U.S. auto
tariff is eliminated. Korea and the United States will accelerate the
elimination of tariffs on electric cars, phasing them out in equal an-
nual increments until they are eliminated in the fifth year (with
Korea reducing its tariff by one half on the date that the Agree-
ment enters into force). The United States will maintain its 25 per-
cent U.S. truck tariff until the eighth year and then phase it out
in three equal increments until it is eliminated in year ten. (Korea
will eliminate its tariff on trucks immediately as agreed in 2007.)
In addition, Korea will delay for two years, until January 1, 2016,
the elimination of its tariffs on U.S. pork classified in one tariff
line.

Waiver of Customs Duties. The Parties may not adopt new duty
waivers or expand existing duty waivers conditioned on the fulfill-
ment of a performance requirement. Chapter Two defines the term
“performance requirements” so as not to restrict a Party’s ability
to provide duty drawback on goods imported from the other Party.

Temporary Admission. The Parties will provide duty-free tem-
porary admission for certain products. Such items include profes-
sional equipment, goods for display or demonstration, and commer-
cial samples. Chapter Two also includes specific provisions on tran-
sit of containers used in international traffic.

Import |/ Export Restrictions, Fees, and Formalities. The Chapter
clarifies that restrictions prohibited under the Agreement and the
General Agreement on Tariffs and Trade (GATT) 1994 include ex-
port and import price requirements (except under antidumping and
countervailing duty orders and undertakings) and import licensing
conditioned on the fulfillment of a performance requirement. In ad-
dition, a Party must limit all fees and charges imposed on or in
connection with importation or exportation to the approximate cost
of services rendered. Neither Party may apply a merchandise proc-
essing fee on imports of “originating” goods. In addition, Korea will
amend its Special Consumption Tax and Annual Vehicle Tax on
motor vehicles to reduce overall tax rates and decrease the tax dis-
parity between different categories of motor vehicles. In the Feb-
ruary 10, 2011 Exchange of Letters, Korea agreed to adhere to ad-
ditional transparency obligations in the event that it adopts new
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automotive taxes based on greenhouse gas emissions or fuel econ-
omy.

Distinctive Products. Korea will recognize Bourbon Whiskey and
Tennessee Whiskey as “distinctive products” of the United States,
meaning that Korea will not permit the sale of any product as
Bourbon Whiskey or Tennessee Whiskey unless it was manufac-
tured in the United States in accordance with applicable laws and
regulations. Similarly, the United States will recognize Andong
Soju and Gyeongju Beopju as “distinctive products” of Korea.

Committee on Trade in Goods. The Parties will establish a Com-
mittee on Trade in Goods to consider matters arising under Chap-
ters Two, Six (Rules of Origin and Origin Procedures), and Seven
(Customs Administration and Trade Facilitation). The committee’s
functions include promoting trade in goods and addressing barriers
to trade in goods between the Parties.

CHAPTER THREE: AGRICULTURE

Chapter Three contains special provisions covering trade in agri-
cultural goods.

TR@®s. Under Chapter Three each government must administer
its tariff-rate quotas in a manner that is transparent, non-discrimi-
natory, responsive to market conditions, and minimally burden-
some on trade. The Chapter requires the Parties to make every ef-
fort to administer TRQs in a manner that allows importers to fully
utilize import quotas. In addition, the Chapter provides that the
Parties may not condition application for, or utilization of, quota al-
locations on the re-export of a good.

Safeguards. Chapter Three also sets out a safeguard mechanism
that will permit Korea to impose an additional duty on specified
agricultural products if imports of those products from the United
States exceed an established volume “trigger.” The list of products
as well as trigger volumes and duty rates are set out in Annex 3—
A of the Agreement. A safeguard measure will remain in force until
the end of the year in which the measure applies. Korea may not
apply an agricultural safeguard on a good after the period specified
for that product in Annex 3-A.

Korea may not apply a safeguard measure on a good that is al-
ready the subject of a safeguard measure under either Chapter Ten
(Trade Remedies) of the Agreement or the WTO Agreement on
Safeguards. All agricultural safeguard measures must be imple-
mented in a transparent manner and, on request, Korea must con-
sult with the United States regarding any measure it applies.

Chapter Three prohibits both Parties from imposing safeguard
duties pursuant to the WTO Agreement on Agriculture on “origi-
nating” goods.

Additional Provisions. Chapter Three provides for the creation of
a Committee on Agricultural Trade. The committee will be estab-
lished within 90 days after the Agreement enters into force and
will provide a forum for promoting cooperation in the implementa-
tion and administration of the Chapter as well as for consultations
on agricultural trade.

CHAPTER FOUR: TEXTILES AND APPAREL

Chapter Four contains special provisions covering trade in “origi-
nating” textile and apparel goods.
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Safeguards. The Chapter establishes a transitional safeguard
procedure for textile and apparel goods, under which the importing
Party may temporarily impose additional duties up to the level of
the normal trade relations most-favored-nation (NTR/MFN) duty
rates on imports of textile or apparel goods that cause, or threaten
to cause, serious damage to a domestic industry as a result of the
elimination or reduction of duties under the Agreement. An import-
ing Party may impose a textile safeguard measure only once on the
same textile or apparel good. The measure may not be in place for
more than two years, or four years if the measure is extended. A
Party may not take or maintain a textile safeguard against a good
beyond ten years after the date the Party must eliminate its cus-
toms duties on the good pursuant to the Agreement. A Party may
not apply a textile safeguard measure to a good while the good is
subject to a safeguard measure under (i) Chapter Ten (Trade Rem-
edies) or (ii) Article XIX of the GATT 1994 and the WTO Agree-
ment on Safeguards.

A Party imposing a safeguard measure under Chapter Four must
provide the exporting Party with mutually agreed compensation in
the form of trade concessions for textile or apparel goods that have
substantially equivalent trade effects or that are equivalent to the
increased duties resulting from application of the safeguard meas-
ure. If the Parties cannot agree on compensation, the exporting
Party may raise duties on any goods from the importing Party in
an amount that has a value substantially equivalent to the in-
creased duties resulting from application of the safeguard measure.

Rules of Origin and Related Matters. A textile or apparel good
will generally qualify as an “originating” good eligible to receive
preferential treatment under the Agreement only if all processing
from the yarn stage to the final product (e.g., yarn-spinning, fabric
production, cutting, and assembly) takes place in the United
States, Korea, or both, or if there is an applicable change in tariff
classification under the specific rules of origin contained in Annex
4—A of the Agreement.

Chapter Four sets out special rules for determining whether a
textile or apparel good is an “originating” good, including a de
minimis exception for non-originating yarns or fibers, a process for
designating inputs not available in commercial quantities, a rule
for treatment of sets, and consultation provisions.

The de minimis rule applies to goods that ordinarily would not
be considered “originating” goods because certain of their fibers or
yarns do not undergo an applicable change in tariff classification.
Under the rule, the Parties will consider a good to be “originating”
if those fibers or yarns constitute seven percent or less of the total
weight of the component of the good that determines the classifica-
tion. This special rule does not apply to goods containing elas-
tomeric yarns in the component of the good that determines the
classification.

Annex 4-B of the Agreement sets out a process for creating a list
of fabrics, yarns, and fibers that a Party determines are not avail-
able in commercial quantities in a timely manner from producers
in its territory. A textile or apparel good that includes the fabrics,
yarns, or fibers included in this list will be treated as if it is “origi-
nating” for purposes of the specific rules of origin in Annex 4-A of
the Agreement. A Party may remove a fabric, yarn, or fiber from
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the list if it determines that the fabric, yarn, or fiber has become
available in commercial quantities.

Customs Cooperation. Chapter Four commits the Parties to co-
operate in enforcing their laws affecting trade in textile and ap-
parel goods, to ensure the accuracy of claims of origin, and to pre-
vent circumvention of international agreements affecting trade in
textile and apparel goods. The Chapter also requires Korea to pro-
vide the United States specified information concerning entities en-
gaged in the production of textile or apparel goods in its territory,
including any potential circumvention.

Chapter Four provides that, at the request of the importing
Party, the exporting Party must conduct a verification to determine
that a claim of origin for a textile or apparel product is accurate.
In addition, the Chapter provides that under certain circumstances
the exporting Party must conduct a verification of an enterprise in
its territory to determine whether it is complying with the Parties’
customs laws applicable to textile trade. A verification may include
visits to the premises of the exporter or producer of the goods in
question. If there is insufficient information to make the relevant
determination, or if an enterprise provides incorrect information,
the importing Party may take appropriate action, which may in-
clude denying application of preferential tariff treatment to the
goods in question or to similar textile or apparel goods exported or
produced by the person subject to the verification.

Chapter Four also establishes a Committee on Textile and Ap-
parel Trade Matters to consider issues arising under the Chapter.

CHAPTER FIVE: PHARMACEUTICAL PRODUCTS AND MEDICAL DEVICES

Chapter Five sets out provisions related to the pricing and reim-
bursement of pharmaceutical products and medical devices. The
Chapter recognizes the Parties’ shared commitment to promoting
and facilitating access to high-quality patented and generic phar-
maceutical products and medical devices, and affirms the impor-
tance of several key principles in pursuing these objectives.

Access to Innovation: Chapter Five calls for the Parties to apply
fair, reasonable, and non-discriminatory procedures when they op-
erate national-level listing and reimbursement regimes for pharma-
ceutical products and medical devices. In operating such a system,
a Party must base reimbursement determinations on market prices
or appropriately recognize the value of patented products and de-
vices. A Party must also permit manufacturers to apply for in-
creased reimbursement amounts, including for additional medical
indications, based on evidence of a product’s or device’s safety or
efficacy.

Transparency: The Chapter 