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Calendar No. 184

111TH CONGRESS
1ST SESSION S’ 1 796

[Report No. 111-89]

To provide affordable, quality health care for all Americans and reduce
the growth in health care spending, and for other purposes.

IN THE SENATE OF THE UNITED STATES

OCTOBER 19, 2009
Mr. Baucus, from the Committee on Finance reported the following original
bill; which was read twice and placed on the calendar

A BILL

To provide affordable, quality health care for all Americans
and reduce the growth in health care spending, and

for other purposes.
1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the
“America’s Healthy Future Act of 20097,

(b) TABLE OF CONTENTS.—The table of contents of

N O e AW

this Act is as follows:
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See. 1. Short title; table of contents.
TITLE I—HEALTH CARE COVERAGE
Subtitle A—Insurance Market Reforms

See. 1001. Insurance market reforms in the individual and small group mar-
kets.

“TITLE XXII—HEALTH INSURANCE COVERAGE

“Sec. 2200. Ensuring essential and affordable health benefits coverage for
all Americans.

“PART A—INSURANCE REFORMS
“SUBPART 1—REQUIREMENTS IN INDIVIDUAL AND SMALL GROUP MARKETS

“Sec. 2201. General requirements and definitions.

“Sec. 2202. Prohibition on preexisting condition exclusions.
“Sec. 2203. Guaranteed issue and renewal for insured plans.
“Sec. 2204. Premium rating rules.

“Sec. 2205. Use of uniform outline of coverage documents.

“SUBPART 2—REFORMS RELATING TO ALLOCATION OF RISKS

“Sec. 2211. Rating areas; pooling of risks; phase in of rating rules in
small group markets.

“See. 2212. Risk adjustment.

“Sec. 2213. Establishment of transitional reinsurance program for indi-
vidual markets in each State.

“Sec. 2214. Establishment of risk corridors for plans in individual and
small group markets.

“Sec. 2215, Temporary high risk pools for individuals with preexisting
conditions.

“See. 2216. Reinsurance for retirees covered by employer-based plans.

“SUBPART 3—PRESERVATION OF RIGHT TO MAINTAIN EXISTING COVERAGE
“Sec. 2221, Grandfathered health benefits plans.
“SUBPART 4—CONTINUED ROLE OF STATES

“Sec. 2225, Continued State enforcement of insurance regulations.

“Sec. 2226. Waiver of health insurance reform requirements.

“Sec. 2227. Provisions relating to offering of plans in more than one
State.

“Sec. 2228. State flexibility to establish basic health programs for low-in-
come individuals not eligible for Medicaid.

“SUBPART 5—OTIER DEFINITIONS AND RULES
“Sec. 2230. Other definitions and rules.
Subtitle B—Exchanges and Consumer Assistance
Sec. 1101. Establishment of qualified health benefits plan exchanges.

“PART B—EXCHANGE AND CONSUMER ASSISTANCE
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“SUBPART 1—INDIVIDUALS AND SMALL EMPLOYERS OFFERED AFFORDABLE
CHOICES

“Sec. 2231. Rights and responsibilities regarding choice of coverage
through exchange.

“Sec. 2232. Qualified individuals and small employers; access limited to
citizens and lawful residents.

“SUBPART 2—ESTABLISHMENT OF EXCHANGES

“See. 2235. Establishment of exchanges by States.

“Sec. 2236. Functions performed by Secretary, States, and exchanges.

“See. 2237. Duties of the Secretary to facilitate exchanges.

“Sec. 2238. Procedures for determining eligibility for exchange participa-
tion, premium credits and cost-sharing subsidies, and indi-
vidual responsibility exemptions.

“Sec. 2239. Streamlining of procedures for enrollment through an ex-
change and State Medicaid, CHIP, and health subsidy
programs.

See. 1102. Encouraging meaningful use of electronic health records.

Subtitle C—Making Coverage Affordable

PART [—ESSENTIAL BENEFITS COVERAGE

See. 1201. Provisions to ensure coverage of essential benefits.
“PART C—MAKING COVERAGE AFFORDABLE

“SUBPART 1

ESSENTIAL BENEFITS COVERAGE

“Sec. 2241. Requirements for qualified health benefits plan.

“Sec. 2242. Essential benefits package defined.

“Sec. 2243. Levels of coverage.

“Sec. 2244. Application of certain rules to plans in group markets.

“Sec. 2245. Special rules relating to coverage of abortion services.
See. 1202. Application of State and Federal laws regarding abortion.
See. 1203. Application of emergency services laws.

PART II—PREMIUM CREDITS, COST-SHARING SUBSIDIES, AND SMALL
’ )
BUSINESS CREDITS

SUBPART A—PREMIUM CREDITS AND COST-SHARING SUBSIDIES

See. 1205. Refundable credit providing premium assistance for coverage under
a qualified health benefits plan.
“Sec. 36B. Refundable credit for coverage under a qualified health benefits
plan.
See. 1206. Cost-sharing subsidies and advance payments of premium credits
and cost-sharing subsidies.

“SUBPART 2—PREMIUM CREDITS AND COST-SHARING SUBSIDIES

“Sec. 2246. Premium credits.

“Sec. 2247. Cost-sharing subsidies for individuals enrolling in qualified
health benefit plans.

“Sec. 2248. Advance determination and payment of premium credits and
cost-sharing subsidies.
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See. 1207. Disclosures to carry out eligibility requirements for certain pro-
grams.

See. 1208, Premium eredit and subsidy refunds and payments disregarded for
Federal and Federally-assisted programs.

See. 1209. Fail-safe mechanism to prevent increase in Federal budget deficit.

SUBPART B—CREDIT FOR SMALL EMPLOYERS

See. 1221. Credit for employee health insurance expenses of small businesses.
“See. 45R. Employee health insurance expenses of small employers.

Subtitle D—Shared Responsibility
PART I—INDIVIDUAL RESPONSIBILITY
See. 1301. Excise tax on individuals without essential health benefits coverage.

“CHAPTER 48—MAINTENANCE OF ESSENTIAL HEALTH BENEFITS COVERAGE

“Sec. 5000A. Failure to maintain essential health benefits coverage.
Sec. 1302, Reporting of health insurance coverage.

“SUBPART D—INFORMATION REGARDING HEALTH INSURANCE COVERAGE
“Sec. 6055. Reporting of health insurance coverage.
PART II—EMPLOYER RESPONSIBILITY

See. 1306. Employer shared responsibility requirement.
“Sec. 4980H. Employer responsibility to provide health coverage.
Sec. 1307. Reporting of employer health insurance coverage.
“Sec. 6056. Large employers required to report on health insurance cov-
erage.

Subtitle E—Federal Program for Health Care Cooperatives
Sec. 1401. Establishment of Federal program for health care cooperatives.
“PART D—FEDERAL PROGRAM FOR HEALTII CARE COOPERATIVES

“Sec. 2251. Federal program to assist establishment and operation of non-
profit, member-run health insurance issuers.

Subtitle F—Transparency and Accountability

Sec. 1501. Provisions ensuring transparency and accountability.
“Sec. 2229. Requirements relating to transparency and accountability.
See. 1502. Reporting on utilization of premium dollars and standard hospital

charges.
See. 1503. Development and utilization of uniform outline of coverage docu-
ments.

See. 1504. Development of standard definitions, personal scenarios, and annual
personalized statements.

Subtitle G—Role of Public Programs
PART I—MEDICAID COVERAGE FOR THE LOWEST INCOME POPULATIONS

See. 1601. Medicaid coverage for the lowest income populations.

*S 1796 PCS



See. 1602.

See. 1603.

See. 1604.
See. 1605.

See. 1611.
See. 1612.

See. 1631.
See. 1632.
See. 1633.
See. 1634.
See. 1635.

See. 1636.

D
Income eligibility for nonelderly determined using modified eross in-
come.
Requirement to offer premium assistance for employer-sponsored in-
surance.
Payments to territories.
Medicaid Improvement Fund rescission.

PART II—CHILDREN’S HEALTH INSURANCE PROGRAM

Additional federal financial participation for CHIP.
Technical corrections.

PART III—ENROLLMENT SIMPLIFICATION

. Enrollment Simplification and coordination with State health insur-

ance exchanges.

. Permitting hospitals to make presumptive eligibility determinations

for all Medicaid eligible populations.

. Promoting transparency in the development, implementation, and

evaluation of Medicaid and CHIP waivers and section 1937
State plan amendments.
. . . .
Standards and best practices to improve enrollment of vulnerable
and underserved populations.

PART IV—MEDICAID SERVICES

Coverage for freestanding birth center services.

Coneurrent care for children.

Funding to expand State Aging and Disability Resource Centers.

Community First Choice Option.

Protection for recipients of home and community-based services
against spousal impoverishment.

Incentives for States to offer home and community-based services as
a long-term care alternative to nursing homes.

See. 1636A. Removal of barriers to providing home and community-based serv-

See. 1637.
Sece. 1638.
See. 1639.
See. 1640.
See. 1641.
See. 1642.

See. 1651.
See. 1652.
See. 1653.
See. 1654.

ices.
Money Follows the Person Rebalancing Demonstration.
Clarification of definition of medical assistance.
State eligibility option for family planning services.
Grants for school-based health centers.
Therapeutie foster care.
Sense of the Senate regarding long-term care.

PART V—MEDICAID PRESCRIPTION DRUG COVERAGE

Presceription drug rebates.

Elimination of exclusion of coverage of certain drugs.

Providing adequate pharmacy reimbursement.

Study of barriers to appropriate utilization of generic medicine in
federal health care programs.

PART VI—MEDICAID DISPROPORTIONATE SHARE HoOSPITAL (DSH)

See. 1655.

PAYMENTS
Disproportionate share hospital payments.

PART VII—DuaL ELIGIBLES
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See. 1661.
See. 1662.

See. 1671.
See. 1672.
See. 1673.

See. 1674.
See. 1675.
See. 1676.
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H-year period for demonstration projects.
Providing Federal coverage and payment coordination for low-in-
come Medicare beneficiaries.

PART VIII—MEDICAID QUALITY

Adult health quality measures.

Payment Adjustment for Health Care-Acquired Conditions.

Demonstration project to evaluate integrated care around a hos-
pitalization.

Medicaid Global Payment System Demonstration Project.

Pediatric Accountable Care Organization Demonstration Project.

Medicaid emergency psychiatric demonstration project.

PART IX—IMPROVEMENTS TO THE MEDICAID AND CHIP PAYMENT AND

See. 1681.

See. 1691.
See. 1692.

See. 1701.
See. 1702.
See. 1703.
See. 1704.

See. 1801.
See. 1802.
See. 1803.
See. 1804.

Accrss CoMMISSION (MACPAC)
MACPAC assessment of policies affecting all Medicaid beneficiaries.
PART X—AMERICAN INDIANS AND ALASKA NATIVES

Special rules relating to Indians.
Elimination of sunset for reimbursement for all medicare part B
services furnished by certain indian hospitals and clinies.

Subtitle II—Addressing IHealth Disparities

Standardized collection of data.

Required collection of data.

Data sharing and protection.

Inclusion of information about the importance of having a health
care power of attorney in transition planning for children aging
out of foster care and independent living programs.

Subtitle I—Maternal and Child Health Services

Maternal, infant, and early childhood home visiting programs.
Support, education, and research for postpartum depression.
Personal responsibility education for adulthood training.
Restoration of funding for abstinence education.

Subtitle J—Programs of Health Promotion and Disease Prevention

See. 1901.

See. 1911.
See. 1912.
See. 1913.

Programs of health promotion and disease prevention.
Subtitle K—Elder Justice Act

Short title of subtitle.
Definitions.
Elder Justice.

Subtitle L—Provisions of General Application

. Protecting Americans and ensuring taxpayer funds in government

health care plans do not support or fund physician-assisted sui-
cide; prohibition against diserimination on assisted suicide.

. Protection of access to quality health care through the Department

of Veterans Affairs and the Department of Defense.

. Continued application of antitrust laws.
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TITLE II—PROMOTING DISEASE PREVENTION AND WELLNESS

See. 2001.

See. 2002.
See. 2003.
See. 2004.
See. 2005.

See. 2101.
See. 2102.

See. 2103.
See. 2104.

See. 2105.
See. 2106.

Subtitle A—Medicare

Coverage of annual wellness visit providing a personalized preven-
tion plan.

Removal of barriers to preventive services.

Evidence-based coverage of preventive services.

GAO study and report on medicare beneficiary access to vaecines.

Incentives for healthy lifestyles.

Subtitle B—Medicaid

Improving access to preventive services for eligible adults.

Coverage of comprehensive tobacco cessation services for pregnant
women.

Incentives for healthy lifestyles.

State option to provide health homes for enrollees with chronic con-
ditions.

Funding for Childhood Obesity Demonstration Project.

Public awareness of preventive and obesity-related services.

TITLE HHI—IMPROVING THE QUALITY AND EFFICIENCY OF

HEALTH CARE

Subtitle A—Transforming the Health Care Delivery System

PART I—LINKING PAYMENT TO QUALITY OUTCOMES UNDER THE

Sec. 3001.
Sec. 3002.
Sec. 3003.
See. 3004.

See. 3005.
See. 3006.

See. 3007.
See. 3008.

MEDICARE PROGRAM

Hospital Value-Based purchasing program.

Improvements to the physician quality reporting system.

Improvements to the physician feedback program.

Quality reporting for long-term care hospitals, inpatient rehabilita-
tion hospitals, and hospice programs.

Quality reporting for PPS-exempt cancer hospitals.

Plans for a Value-Based purchasing program for skilled nursing fa-
cilities and home health agencies.

Value-based payment modifier under the physician fee schedule.

Payment adjustment for conditions acquired in hospitals.

PART II—STRENGTHENING THE QUALITY INFRASTRUCTURE

Sec. 3011.
Sec. 3012.
Sec. 3013.
See. 3014.

National strategy.

Interagency Working Group on Health Care Quality.
Quality measure development.

Quality measure endorsement.

PART III—ENCOURAGING DEVELOPMENT OF NEW PATIENT CARE MODELS

See. 3021.

Sec. 3022.
Sec. 3023.
Sec. 3024.
Sec. 3025.
Sec. 3026.
See. 3027.

Establishment of Center for Medicare and Medicaid Innovation
within CMS.

Medicare shared savings program.

National pilot program on payment bundling.

Independence at home pilot program.

Hospital readmissions reduction program.

Community-Based Care Transitions Program.

Extension of gainsharing demonstration.
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PART IV—STRENGTHENING PRIMARY CARE AND OTHER WORKFORCE

See. 3031.

ec. 3032

See. 3033.

See. 3034.

See. 3035.
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See. 3041.

3036.
3037.

3038.
3039.

IMPROVEMENTS

Expanding access to primary care services and general surgery serv-
ices.

ec. 3031A. Medicare Federally qualified health center improvements.

Distribution of additional residency positions.

Counting resident time in outpatient settings and allowing flexibility
for jointly operated residency training programs.

Rules for counting resident time for didactic and scholarly activities
and other activities.

Preservation of resident cap positions from closed and acquired hos-
pitals.

Workforce Advisory Committee.

Demonstration projects To address health professions workforce
needs; extension of family-to-family health information centers.

Increasing teaching capacity.

Graduate nurse education demonstration program.

PART V—HgALTH INFORMATION TECHNOLOGY

Free clinics and certified EHR technology.

Subtitle B—Improving Medicare for Patients and Providers

PART I—ENSURING BENEFICIARY ACCESS TO PHYSICIAN CARE AND OTHER

See. 3101.
See. 3102.

See. 3103.
See. 3104.

See. 3105.
See. 3106.

See. 3107.
See. 3108.

See. 3109.

See. 3110.
See. 3111.

See. 3112.
See. 3113.
See. 3114.
See. 3115.
See. 3116.

SERVICES

Increase in the physician payment update.

Extension of the work geographic index floor and revisions to the
practice expense geographic adjustment under the Medicare
physician fee schedule.

Extension of exceptions process for Medicare therapy caps.

Extension of payment for technical component of certain physician
pathology services.

Extension of ambulance add-ons.

Extension of certain payment rules for long-term care hospital serv-
ices and of moratorium on the establishment of certain hos-
pitals and facilities.

Extension of physician fee schedule mental health add-on.

Permitting physician assistants to order post-Hospital extended care
services and to provide for recognition of attending physician
assistants as attending physicians to serve hospice patients.

Recognition of certified diabetes educators as certified providers for
purposes of Medicare diabetes outpatient self-management
training services.

Exemption of certain pharmacies from acereditation requirements.

Part B special enrollment period for disabled TRICARE bene-
ficiaries.

Payment for bone density tests.

Revision to the Medicare Improvement Fund.

Treatment of certain complex diagnostic laboratory tests.

Improved access for certified-midwife services.

Working Group on Access to Emergency Medieal Care.

PART II—RURAL PROTECTIONS
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See. 3131.
See. 3132.
See. 3133.

See. 3134.
See. 3135.

See. 3136.
See. 3137.
See. 3138.
See. 3139.
See. 3140.

See. 3141.
See. 3142.

See. 3143.

See. 3201.
See. 3202.
See. 3203.

See. 3204.
See. 3205.
See. 3206.
See. 3207.
See. 3208.
See. 3209.
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Extension of outpatient hold harmless provision.

Extension of Medicare reasonable costs payments for certain clinical
diagnostic laboratory tests furnished to hospital patients in cer-
tain rural arecas.

Extension of the Rural Community Hospital Demonstration Pro-
gram.

Extension of the Medicare-dependent hospital (MDII) program.

Temporary improvements to the Medicare ipatient hospital pay-
ment adjustment for low-volume hospitals.

Improvements to the demonstration project on community health in-
tegration models in certain rural counties.

MedPAC study on adequacy of Medicare payments for health care
providers serving in rural areas.

Technical correction related to critical access hospital services.

Extension of and revisions to Medicare rural hospital flexibility pro-
gram.

PART IIT—IMPROVING PAYMENT ACCURACY

Payment adjustments for home health care.

Hospice reform.

Improvement to medicare disproportionate share hospital (DSII)
payments.

Misvalued codes under the physician fee schedule.

Modification of equipment utilization factor for advanced imaging
services.

Revision of payment for power-driven wheelchairs.

Hospital wage index improvement.

Treatment of certain cancer hospitals.

Payment for biosimilar biological products.

Public meeting and report on payment systems for new clinical lab-
oratory diagnostic tests.

Medicare hospice concurrent care demonstration program.

Application of budget neutrality on a national basis in the calcula-
tion of the Medicare hospital wage index floor for each all-
urban and rural state.

HIIS study on urban Medicare-dependent hospitals.

Subtitle C—Provisions Relating to Part C

Medicare Advantage payment.

Benefit protection and simplification.

Application of coding intensity adjustment during MA payment
transition.

Simplification of annual beneficiary election periods.

Extension for specialized MA plans for special needs individuals.

Extension of reasonable cost contracts.

Technical correction to MA private fee-for-service plans.

Making senior housing facility demonstration permanent.

Development of new standards for certain Medigap plans.

Subtitle D—Medicare Part D Improvements for Preseription Drug Plans and

See. 3301.

MA-PD Plans

Medicare prescription drug discount program for brand-Name
drugs.
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See. 3302.

See. 3303.

See. 3304.

See. 3306.
See. 3307.

See. 3308.
See. 3309.
See. 3310.

See. 3311.
See. 3312.

See. 3314.
See. 3315.

See. 3316.
See. 33117.

See. 3401.

See. 3402.
See. 3403.
See. 3404.

See. 3601.
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Improvement in determination of Medicare part D low-income
benchmark premium.

Voluntary de minimus policy for subsidy eligible individuals under
preseription drug plans and MA-PD plans.

Special rule for widows and widowers regarding eligibility for low-
income assistance.

Improved information for subsidy eligible individuals reassigned to
preseription drug plans and MA-PD plans.

Funding outreach and assistance for low-income programs.

Improving formulary requirements for preseription drug plans and
MA-PD plans with respect to certain categories or classes of
drugs.

Reducing part D premium subsidy for high-income beneficiaries.

Simplification of plan information.

Limitation on removal or change of coverage of covered part D
drugs under a formulary under a prescription drug plan or an
MA-PD plan.

Elimination of cost sharing for certain dual eligible individuals.

Reducing wasteful dispensing of outpatient preseription drugs in
long-term care facilities under prescription drug plans and
MA-PD plans.

Improved Medicare presceription drug plan and MA-PD plan com-
plaint system.

Uniform exceptions and appeals process for preseription drug plans
and MA-PD plans.

Office of the Inspector General studies and reports.

HIIS study and annual reports on coverage for dual eligibles.

Including costs inceurred by AIDS drug assistance programs and In-
dian Health Service in providing prescription drugs toward the
annual out-of-pocket threshold under part D.

Subtitle E—Ensuring Medicare Sustainability

Revision of certain market basket updates and incorporation of pro-
ductivity improvements into market basket updates that do not
already incorporate such improvements.

Temporary adjustment to the caleulation of part B premiums.

Medicare Commission.

Ensuring medicare savings are kept in the medicare program.

Subtitle F—Comparative Effectiveness Research

Comparative effectiveness research.

Coordination with Federal coordinating council for comparative ef-
fectiveness research.

GAO report on national coverage determinations process.

Subtitle G—Administrative Simplification

Administrative Simplification.

Subtitle II—Sense of the Senate Regarding Medical Malpractice

See. 3701.

Sense of the Senate regarding medical malpractice.

TITLE IV—TRANSPARENCY AND PROGRAM INTEGRITY
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Subtitle A—Limitation on Medicare Exception to the Prohibition on Certain
Physician Referrals for Hospitals

Sec. 4001. Limitation on Medicare exception to the prohibition on certain phy-
sician referrals for hospitals.

Subtitle B—Physician Ownership and Other Transparency

Sec. 4101. Transparency reports and reporting of physician ownership or in-
vestment interests.

See. 4102. Disclosure requirements for in-office ancillary services exception to
the prohibition on physician self-referral for certain imaging
services.

See. 4103. Preseription drug sample transparency.

Subtitle C—Nursing Home Transparency and Improvement

PART I—IMPROVING TRANSPARENCY OF INFORMATION

See. 4201. Required disclosure of ownership and additional disclosable parties
information.

See. 4202, Accountability requirements for skilled nursing facilities and nursing
facilities.

See. 4203. Nursing home compare Medicare website.

See. 4204. Reporting of expenditures.

See. 4205. Standardized ecomplaint form.

See. 4206. Ensuring staffing accountability.

See. 4207. GAO study and report on Five-Star Quality Rating System.

PART II—TARGETING ENFORCEMENT

See. 4211. Civil money penalties.

See. 4212, National independent monitor pilot program.

Sec. 4213. Notification of facility closure.

Sec. 4214. National demonstration projects on culture change and use of infor-
mation technology in nursing homes.

PART III—IMPROVING STAFF TRAINING
See. 4221. Dementia and abuse prevention training.

Subtitle D—Nationwide Program for National and State Background Checks
on Direct Patient Access Employees of Long-term Care Facilities and Pro-
viders

See. 4301. Nationwide program for National and State background checks on
direct patient access employees of long-term care facilities and
providers.

Subtitle E—Pharmacy Benefit Managers

See. 4401. Pharmacy benefit managers transparency requirements.

TITLE V—FRAUD, WASTE, AND ABUSE
Subtitle A—DMedicare and Medicaid

See. 5001. Provider screening and other enrollment requirements under Medi-
care and Medicaid.
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See.
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5002.

5003.

5004.

5005.

5006.

5007.

5008.

5009.

5010.

5011.

5101.

5102.

5103.

5104.

5105.

5106.

5107.

5108.
5109.

6001.
6002.
6003.
6004.
6005.
6006.
6007.
6008.
6009.

6010.
6011.

12

Enhanced Medicare and Medicaid program integrity provisions.

Elimination of duplication between the Healtheare Integrity and
Protection Data Bank and the National Practitioner Data
Bank.

Maximum period for submission of Medicare claims reduced to not
more than 12 months.

Physicians who order items or services required to be Medicare en-
rolled physicians or eligible professionals.

Requirement for physicians to provide documentation on referrals to
programs at high risk of waste and abuse.

Face to face encounter with patient required before physicians may
certify eligibility for home health services or durable medical
equipment under Medicare.

Enhanced penalties.

Medicare self-referral disclosure protocol.

Adjustments to the Medicare durable medical equipment, pros-
thetics, orthotics, and supplies competitive acquisition program.

Expansion of the Recovery Audit Contractor (RAC) program.

Subtitle B—Additional Medicaid Provisions

Termination of provider participation under Medicaid if terminated
under Medicare or other State plan.

Medicaid exclusion from participation relating to certain ownership,
control, and management affiliations.

Billing agents, clearinghouses, or other alternate payees required to
register under Medicaid.

Requirement to report expanded set of data elements under MMIS
to detect fraud and abuse.

Prohibition on payments to institutions or entities located outside of
the United States.

Overpayments.

Enhanced funding for program integrity activities.

Mandatory State use of national correct coding initiative.

General effective date.

TITLE VI—REVENUE PROVISIONS
Subtitle A—Revenue Offset Provisions

Excise tax on high cost employer-sponsored health coverage.

Inclusion of cost of employer-sponsored health coverage on W-2.

Distributions for medicine qualified only if for preseribed drug or in-
sulin.

Increase in additional tax on distributions from ITSAs not used for
qualified medical expenses.

Limitation on health flexible spending arrangements under cafeteria
plans.

Expansion of information reporting requirements.

Additional requirements for charitable hospitals.

Imposition of annual fee on branded prescription pharmaceutical
manufacturers and importers.

Imposition of annual fee on medical device manufacturers and im-
porters.

Imposition of annual fee on health insurance providers.

Study and report of effect on veterans health care.
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See. 6012, Elimination of deduction for expenses allocable to Medicare Part D
subsidy.

See. 6013. Modification of itemized deduction for medical expenses.

See. 6014. Limitation on excessive remuneration paid by certain health insur-
ance providers.

Subtitle B—Other Provisions

See. 6021. Execlusion of health benefits provided by Indian tribal governments.
See. 6022, Establishment of simple cafeteria plans for small businesses.
See. 6023. Qualifying therapeutie discovery project credit.

TITLE I—HEALTH CARE
COVERAGE
Subtitle A—Insurance Market
Reforms
SEC. 1001. INSURANCE MARKET REFORMS IN THE INDI-
VIDUAL AND SMALL GROUP MARKETS.
The Social Security Act (42 U.S.C. 301 et seq.) is
amended by adding at the end the following:
“TITLE XXII—HEALTH
INSURANCE COVERAGE

“SEC. 2200. ENSURING ESSENTIAL AND AFFORDABLE
HEALTH BENEFITS COVERAGE FOR ALL
AMERICANS.

“It is the purpose of this title to ensure that all
Americans have access to affordable and essential health
benefits coverage—

“(1) by requiring that all new health benefits
plans offered to individuals and employees in the in-
dividual and small group markets be qualified health

benefits plans that meet the insurance rating re-
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forms and essential health benefits coverage require-
ments established under parts A and C;

“(2) by establishing State exchanges under part
B that provide individuals and employees in the indi-
vidual and small eroup markets greater access to
qualified health benefits plans and to information
concerning these health plans;

“(3) by making health benefits coverage more
affordable by establishing premium credits and cost-
sharing subsidies under part C for individuals enroll-
ing in a health benefits plan through an exchange;
and

“(4) by establishing the CO-OP program under
part D to encourage the establishment of nonprofit
health care cooperatives.

“PART A—INSURANCE REFORMS

“Subpart 1—Requirements in Individual and Small
Group Markets
“SEC. 2201. GENERAL REQUIREMENTS AND DEFINITIONS.
“(a) NEW PraNs MusT BE QUALIFIED HEALTH

BENEFITS PrLANS.—Except as provided in subpart 3 (re-

lating to preservation of existing coverage), each State
shall provide that each health benefits plan which is of-
fered in the individual or small group market within the

State shall be a qualified health benefits plan.
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1 “(b) QUALIFIED HEALTH BENEFITS PLAN.—For
2 purposes of this title, a health benefits plan which is of-
3 fered in the individual or small group market shall be a
4 qualified health benefits plan with respect to a State if—
5 “(1) the plan has in effect a certification (which
6 may include a seal or other indication of approval)
7 issued or recognized by the State that such plan
8 meets the applicable requirements of—
9 “(A) this part (relating to requirements for
10 msurance market reforms); and
11 “(B) part C (relating to requirements to
12 make health insurance affordable); and
13 “(2) the offeror of the plan—
14 “(A) is licensed by the State (and in good
15 standing with the State) to offer a health bene-
16 fits plan in the State; and
17 “(B) complies with such other require-
18 ments as the Secretary or the State may estab-
19 lish pursuant to this title for qualified health
20 benefits plans.
21 “(¢) TERMS RELATING TO HEALTH BENEFITS
22 Prans.—In this title:

23 “(1) HEALTH BENEFITS PLAN.—
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“(A) IN GENERAL.—The term ‘health ben-
efits plan” means health insurance coverage and
a group health plan.

“(B) EXCEPTION FOR SELF-INSURED

PLANS AND MEWAS.

Except to the extent spe-
cifically provided by this title, the term ‘health
benefits plan’ shall not include a group health
plan or multiple employer welfare arrangement
to the extent the plan is not subject to State in-
surance regulation under section 514 of the
Employee Retirement Income Security Act of
1974.

“(2) HEALTH INSURANCE COVERAGE AND

ISSUER.—The terms ‘health insurance coverage’ and
‘health insurance issuer’ have the meanings given
such terms by section 9832(b) of the Internal Rev-
enue Code of 1986.

“(3) GROUP HEALTH PLAN.—The term ‘group

health plan’ has the meaning given such term by

section 5000(b) of such Code.

“(4) HEALTH BENEFITS PLAN OFFEROR.—The

terms ‘health benefits plan offeror’ and ‘offeror’

mean 1n the case of—

“(A) health insurance coverage, the health

imsurance issuer offering the coverage; and

*S 1796 PCS
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“(B) a group health plan—

“(1) the plan sponsor; or

“(i1) in the case of a plan maintained
jointly by 1 or more employers and 1 or
more employee organizations and with re-
spect to which an employer is the primary
source of financing, such employer.

“(d) DEFINITIONS RELATING TO MARKETS.—In this

“(1) GROUP MARKET.—The term ‘group mar-
ket’ means the health insurance market under which
individuals obtain health insurance coverage (directly
or through any arrangement) on behalf of them-
selves (and their dependents) through a group health
plan maintained by an employer.

“(2) INDIVIDUAL MARKET.—The term ‘indi-
vidual market’ means the market for health insur-
ance coverage offered to individuals other than in
connection with a group health plan.

“(3) LARGE AND SMALL GROUP MARKETS.

The terms ‘large group market’” and ‘small group
market’” mean the health insurance market under
which individuals obtain health insurance coverage
(directly or through any arrangement) on behalf of

themselves (and their dependents) through a group
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| health plan maintained by a large employer (as de-
2 fined in section 2230(a)(1)) or by a small employer
3 (as defined in section 2230(a)(2)), respectively.

4 «“SEC. 2202. PROHIBITION ON PREEXISTING CONDITION EX-
5 CLUSIONS.

6 “(a) PROHIBITION.—A health benefits plan shall be
7 treated as a qualified health benefits plan only if the plan
8 does not—

9 “(1) impose any preexisting condition exclusion
10 with respect to the plan; or
11 “(2) otherwise impose any limit or condition on
12 the coverage under the plan with respect to an indi-
13 vidual or dependent of an individual based on any
14 health status-related factors in relation to the indi-
15 vidual or dependent.
16 “(b) PREEXISTING CONDITION EXCLUSION.—For

17 purposes of this section, the term ‘preexisting condition
18 exclusion” means, with respect to coverage, a limitation or
19 exclusion of benefits relating to a condition based on the
20 fact that the condition was present before the date of en-
21 rollment for such coverage, whether or not any medical
22 advice, diagnosis, care, or treatment was recommended or
23 received before such date.

24 “(¢) HEALTH STATUS-RELATED FACTORS.—For

25 purposes of this section, the term ‘health status-related
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factors” means health status, medical condition (including

both physical and mental illnesses), claims experience, re-

ceipt of health care, medical history, genetic information,

evidence of insurability (including conditions arising out

of acts of domestic violence), and disability.

“SEC. 2203. GUARANTEED ISSUE AND RENEWAL FOR IN-
SURED PLANS.

“(a) IN GENERAL.—Except as provided in this sec-
tion, a health benefits plan shall be treated as a qualified
health benefits plan only if the offeror of the plan—

“(1) 1n the case of a plan offered—

“(A) in the individual market in a State,
must accept every individual that applies for en-
rollment in the plan;

“(B) in the small group market in a State,
must accept—

“(i) every small employer in the State
that applies for enrollment of its employees
under the plan; and

“(11) every individual who is eligible to
enroll in the plan by reason of a relation-
ship to the employer as is determined—

“(I) in accordance with the terms

of such plan;
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“(IT) as provided by the offeror
under rules of the offeror that are
uniformly applicable to small employ-
ers in the small group market within
a State; and
“(IIT) in accordance with all ap-
plicable State laws governing the of-
feror and the small group market; and
“(2) must renew or continue in force coverage
under the plan at the option of the individual or
small employer, as applicable.
An offeror of a plan shall not be treated as meeting the
requirements of this subsection unless the plan also ac-
cepts, renews, or continues in force coverage of an indi-
vidual who 1s eligible for enrollment in the plan by reason
of their relationship to the named insured under the plan.
“(b) SPECIAL RULES FOR GUARANTEED ISSUE.—
“(1) ENROLLMENT.—Each offeror of a health
benefits plan shall establish annual and special en-
rollment periods meeting the requirements of section
2236(d)(2) and may restrict enrollment described in

subsection (a)(1) to such enrollment periods.

“(2) CaracrTy LiMITs.—For purposes of apply-
ing subsection (a)(1), if, as determined under regu-

lations prescribed by the Secretary, a plan has a ca-
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pacity limit, the plan may limit enrollment to that

capacity limit but only if the plan selects individuals

for enrollment on the basis of the order in which the
individuals applied for enrollment and in a manner
that does not diseriminate in any manner prohibited

under section 2202.

“(¢) GUARANTEED RENEWABILITY.—For purposes
of applying subsection (a)(2)—

“(1) rescissions of coverage shall be treated in
the same manner as non-renewals of coverage; and
“(2) the premium rate at the time of renewal
shall be determined using only the same categories
of rate adjustment factors that were used at issue.
The Secretary may prescribe rules for the application of
paragraph (2) during any period during which the reforms
under this subpart are being phased in by a State.
“SEC. 2204. PREMIUM RATING RULES.

“(a) IN GENERAL.—A health benefits plan shall be
treated as a qualified health benefits plan only if the pre-
mium rate charged for any benefit level of the plan may
not vary except as provided in this section.

“(b) LiiMITs BASED ON SPECIFIC RATIOS.—

“(1) IN GENERAL.—In the case of a health ben-

efits plan offered in a rating area, the premium rate
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charged under the plan may vary only as provided
in paragraphs (2) and (3).

“(2) BY FAMILY ENROLLMENT.—The premium
rate may vary by family enrollment (such as vari-
ations within categories and compositions of fami-
lies) so long as the ratio of the premium for the fol-
lowing types of enrollment to the premium for indi-
vidual enrollment does not exceed the following ra-
t1os:

“(A) Individual, 1 to 1.
“(B
“(C

Adult with child, 1.8 to 1.

)
)
) Two adults, 2 to 1.
)

“(D

“(3) AGE AND TOBACCO USE.—Within any fam-

Family, 3 to 1.

ily enrollment category, the portion of the premium
attributable to each individual covered by the health
benefits plan in that category may vary as follows:
“(A) LIMITED AGE VARIATION PER-
MITTED.—By age (within the standard age
bands established under subsection (¢)) so long
as the ratio of the highest such premium to the
lowest such premium does not exceed the ratio

of 4 to 1.
“(B) ToBACcCO USE.—By tobacco use so

long as the ratio of the highest such premium
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to the lowest such premium does not exceed the

ratio of 1.5 to 1.

“(¢) STANDARD AGE CATEGORIES.—The Secretary
shall establish standard age bands between which pre-
mium rates may vary as provided in subsection (b)(3)(A).

“(d) RULE OF CONSTRUCTION.—Nothing in this sec-
tion shall be construed to allow a health benefits plan to
vary a premium rate on the basis of health status-related
factors, gender, class of business, claims experience, or
any other factor not described in subsection (b).

“SEC. 2205. USE OF UNIFORM OUTLINE OF COVERAGE DOC-
UMENTS.

“A health benefits plan shall provide an outline of
the plan’s health insurance coverage meeting the stand-
ards of uniformity adopted by the Secretary under section
1503 of the America’s Healthy Future Act of 2009 to—

“(1) an applicant at the time of application;

“(2) an enrollee at the time of enrollment; and

“(3) a polieyholder or certificate holder of the
plan at the time the policy is issued or the certificate

1s dehivered.
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“Subpart 2—Reforms Relating to Allocation of Risks

“SEC. 2211. RATING AREAS; POOLING OF RISKS; PHASE IN

OF RATING RULES IN SMALL GROUP MAR-

KETS.

“(a) RATING AREAS.

“(1) IN GENERAL.—Each State shall establish
1 or more rating areas within that State for pur-
poses of applying the requirements of this title.

“(2) SECRETARIAL REVIEW.—The Secretary
shall review the rating areas established by each
State under subsection (a) to ensure the adequacy of
such areas for purposes of carrying out the require-
ments of this title. If the Secretary determines a
State’s rating areas are not so adequate, the Sec-
retary may establish rating areas for that State.

“(b) SINGLE RIsK PooL.—

“(1) IN GENERAL.—For purposes of applying
the insurance reform requirements under subpart
1—

“(A) INDIVIDUAL MARKET.—The offeror of
an insured qualified health benefits plan offered
in the individual market in an area covered by
an exchange shall consider all enrollees in the
plan, including individuals who do not purchase
such a plan through an exchange, to be mem-

bers of a single risk pool.
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“(B) SMALL GROUP MARKET.—The offeror
of a qualified health benefits plan offered in the
small group market in an area covered by an
exchange shall consider all enrollees in the plan,
including individuals who do not purchase such

a plan through an exchange, to be members of

a single risk pool.

“(2) STATE ELECTION.—A State may elect to
combine the individual and small group markets
within the State for purposes of applying this sub-
section.

“(¢) POASE IN OF INSURANCE REFORM RULES IN
SMALL GROUP MARKET.—Upon request to, and approval
by, the Secretary, each State shall phase in the application
to the small group market of the insurance reform require-
ments under subpart 1 over a consecutive period of years
(not greater than 5) beginning July 1, 2013.

“SEC. 2212. RISK ADJUSTMENT.

“(a) IN GENERAL.—Each State shall adopt a risk ad-
justment model deseribed in subsection (b) to implement
procedures for the application of risk adjustment among
qualified health benefit plans and grandfathered health
benefits plans offered in both the individual and small

oroup market. Such procedures shall apply to such quali-
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“(b) RISK ADJUSTMENT MODELS.—

“(1) IN GENERAL.—The Secretary shall estab-
lish 1 or more risk adjustment models for proper ad-
justments of premium amounts payable among
offerors of qualified health benefits plans that take
into account (in a manner specified by the Sec-
retary) the differences in the risk characteristics of
individuals and employers enrolled under the dif-
ferent plans so as to minimize the impact of adverse
selection of enrollees among the plans.

“(2) STATE OPTION.—A State may:

“(A) adopt a risk adjustment model estab-
lished under paragraph (1); or

“(B) establish its own risk adjustment
model for purposes of subsection (a), but only
if the State establishes to the satisfaction of the
Secretary that such model will produce results
substantially similar to the results of risk ad-
justment models established under paragraph
(1) and will not increase costs to the Federal
government.
“(3) OPERATION OF RISK ADJUSTMENT SYS-

TEM.—A State may select an entity certified under
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subsection (¢) to implement and operate its risk ad-

justment model under this section.

“(¢) CERTIFICATION OF ENTITIES CONDUCTING
Risk ADJUSTMENT.—The Secretary shall certify entities
which the Secretary determines have the required exper-
tise to implement the risk adjustment models adopted or
established under subsection (b). The Secretary may not
certify any entity which is a health benefits plan offeror
or any entity owned or operated by such an offeror.

“SEC. 2213. ESTABLISHMENT OF TRANSITIONAL REINSUR-
ANCE PROGRAM FOR INDIVIDUAL MARKETS
IN EACH STATE.

“(a) IN GENERAL.—Each State shall, not later than
July 1, 2013—

“(1) include in the Model Regulation, Federal
standard, or State law or regulation the State
adopts and has in effect under section 2225(a)(2)
the provisions described in subsection (b); and

“(2) establish (or enter into a contract with) 1
or more applicable reinsurance entities to carry out
the reinsurance program under this section.

“(b) MODEL REGULATION.—

“(1) IN GENERAL.—In establishing the Model
Regulation under section 2225 to carry out this

part, the Secretary shall request the National Asso-
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cation of Insurance Commissioners (the ‘NAIC’) to
include provisions that enable States to establish
and maintain a program under which—

“(A) the offerors of health benefits plans
that are offered in the individual market are re-
quired to make payments to an applicable rein-
surance entity for any plan year beginning in
the 36-month period beginning July 1, 2013;
and

“(B) the applicable reinsurance entity col-
lects payments under subparagraph (A) and
uses amounts so collected to make reinsurance
payments to offerors of health benefits plans
described in subparagraph (A) that cover high
risk individuals for any plan year beginning in
such 36-month period.

If the NAIC does not include such provisions as part
of the Model Regulation , the Secretary shall include
such provisions in a Federal standard under section
2225(a)(1)(B).

“(2)  HIGH-RISK  INDIVIDUAL;  PAYMENT

AMOUNTS.—The following shall be included in the
provisions under paragraph (1):
“(A) DETERMINATION OF HIGH-RISK INDI-

VIDUALS.—The method by which individuals
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will be identified as high risk individuals for

purposes of the reinsurance program estab-

lished under this section. Such method shall

provide for identification of individuals as high-

risk individuals on the basis of—

*S 1796 PCS

“(1) a List of at least 50 but not more
than 100 medical conditions that are iden-
tified as high-risk conditions and that may
be based on the identification of diagnostic
and procedure codes that are indicative of
individuals with pre-existing, high-risk con-
ditions; or

“(i1) any other comparable objective
method of identification recommended by
the American Academy of Actuaries.

“(B) PAYMENT AMOUNT.—

“(1) IN GENERAL.—The formula for
determining the amount of payments that
will be paid to the offerors of health bene-
fits plans that insure high-risk individuals.
Such formula shall provide for the equi-
table allocation of available funds through
reconciliation and may be designed—

“(I) to provide a schedule of pay-

ments that specifies the amount that
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will be paid for each of the conditions
identified under subparagraph (A); or
“(IT) to wuse any other com-
parable method for determining pay-
ment amounts that is recommended
by the American Academy of Actu-
aries and that encourages the use of
care coordination and care manage-
ment programs for high risk condi-
tions.
“(11)  COORDINATION  WITII  COST-
SHARING AND RISK ADJUSTMENT PAY-

MENTS.—Such  provisions shall provide

methods to coordinate the payment system
under this section with any cost-sharing
requirements of a plan and the risk-adjust-

ment program under section 2212.

“(3) DETERMINATION OF REQUIRED CONTRIBU-

TIONS.

JENERAL.—The provisions under
“(A) IN GENERAL.—The p d

paragraph (1) shall include the method for de-

termining the amount each offeror of a health

benefits plan participating in the reinsurance

program under this section is required to con-

tribute under paragraph (1)(A) for each plan
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year beginning in the 36-month period begin-
ning July 1, 2013. The contribution amount for
any plan year may be based on the percentage
of revenue of each offeror or on a specified
amount per enrollee and may be required to be
paid in advance or periodically throughout the

plan year.

“(B) SPECIFIC  REQUIREMENTS.—The
method under this paragraph shall be designed
so that—

“(1) the contribution amount for each
offeror  proportionally  reflects  each
offeror’s fully insured commercial book of
business for all major medical produects
and third party administration fees;

“(11) the contribution amount can in-
clude an additional amount to fund the ad-
ministrative expenses of the applicable re-
Insurance entity;

“(ii1) subject to clause (iv), the aggre-
cate contribution amounts for all States
shall, based on the best estimates of the
NAIC or the Secretary, whichever is appli-
cable, and without regard to amounts de-

scribed n clause (i1), equal
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$10,000,000,000 for plan years beginning
in the 12-month period beginning July 1,
2013, $6,000,000,000 for plan years be-
einning in the 12-month period beginning
July 1, 2014, and $4,000,000,000 for plan
yvears beginning in the 12-month period be-
eginning July 1, 2015; and

“(iv) in addition to the ageregate con-
tribution amounts under clause (ii1), each
offeror’s contribution amount reflects its
proportionate share of the $5,000,000,000
amount used to fund the retiree reinsur-

ance program under section 2216.

Nothing in this subparagraph shall be con-

strued to preclude a State from collecting addi-

tional amounts from offerors on a voluntary

basis.

“(4) EXPENDITURE OF FUNDS.—

“(A) IN GENERAL.—Except as provided in

subparagraph (B), the provisions under para-

oraph (1) shall provide that—

*S 1796 PCS
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month periods for which amounts are col-



O o0 N N B W =

e T S S e e S T - T S~ O =)
O o0 N O »n B~ W NN = O

20
21
22
23
24
25

33
lected based on the reinsurance needs of a
particular period or to reflect experience in

a prior period; and

“(i1) amounts remaining unexpended
as of June 30, 2016, may be used to make
payments under any reinsurance prograi
of a State in the individual market in ef-
fect in the 24-month period beginning on

July 1, 2016.
“(B) TRANSFERS TO SECRETARY FOR RE-
TIREE REINSURANCE.—The provisions under
paragraph (1) shall provide that each applicable
reinsurance entity shall transfer to the Sec-
retary amounts collected that are allocable to
amounts required to be collected under para-

oraph (3)(B)(v).
“(¢) APPLICABLE REINSURANCE ENTITY.—For pur-

poses of this section—

“(1) IN GENERAL.—The term ‘applicable rein-
surance entity’ means a not-for-profit organization—
“(A) the purpose of which is to help sta-
bilize premiums for coverage in the individual
market in a State during the first 3 years of
operation of an exchange for that market within

the State when the risk of adverse selection re-
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lated to new rating rules and market changes is
oreatest; and
“(B) the duties of which shall be to carry
out the reinsurance program under this section
by coordinating the funding and operation of

the risk-spreading mechanisms designed to im-

plement the reinsurance program.

“(2) STATE DISCRETION.—A State may have
more than 1 applicable reinsurance entity to carry
out the reinsurance program under this section with-
in the State and 2 or more States may enter into
agreements to provide for an applicable reinsurance
entity to carry out such program in all such States.

“(3) ENTITIES ARE TAX-EXEMPT.—An applica-
ble reinsurance entity established under this section
shall be treated as an organization exempt from tax-
ation under section 501(a) of the Internal Revenue
Code of 1986. The preceding sentence shall not
apply to the tax imposed by section 511 such Code
(relating to tax on unrelated business taxable income
of an exempt organization).

“(d)  COORDINATION WITH STATE HIGH-RISK

The State shall eliminate or modify any State

24 high-risk pool to the extent necessary to carry out the re-

25 insurance program established under this section. The
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State may coordinate the State high-risk pool with such
program to the extent not inconsistent with the provisions
of this section.
“SEC. 2214. ESTABLISHMENT OF RISK CORRIDORS FOR
PLANS IN INDIVIDUAL AND SMALL GROUP
MARKETS.

“(a) IN GENERAL.—The Secretary shall establish
and administer a program of risk corridors for plan years
beginning during the 36-month period beginning on July
1, 2013, under which a qualified health benefits plan of-
fered in the individual or small group market may elect
(before the beginning of such 36-month period) to partici-
pate in a payment adjustment system based on the ratio
of the allowable costs of the plan to the plan’s aggregate
premiums. Such program shall be based on the program
for regional participating provider organizations under
part D of title XVIII.

“(b) PAYMENT METHODOLOGY.—

“(1) PAYMENTS OUT.—The Secretary shall pro-
vide under the program established under subsection

(a) that 1f—

“(A) a participating plan’s allowable costs
for any plan year are more than 103 percent
but not more than 108 percent of the target

amount, the Secretary shall pay to the plan an
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amount equal to 50 percent of the target
amount in excess of 103 percent of the target
amount; and

“(B) a participating plan’s allowable costs
for any plan year are more than 108 percent of
the target amount, the Secretary shall pay to
the plan an amount equal to the sum of 2.5
percent of the target amount plus 80 percent of
allowable costs n excess of 108 percent of the
target amount.

“(2) PAYMENTS IN.—The Secretary shall pro-

vide under the program established under subsection

(a) that 1f—

“(A) a participating plan’s allowable costs
for any plan year are less than 97 percent but
not less than 92 percent of the target amount,
the plan shall pay to the Secretary an amount
equal to 50 percent of the excess of 97 percent
of the target amount over the allowable costs;
and

“(B) a participating plan’s allowable costs
for any plan year are less than 92 percent of
the target amount, the plan shall pay to the
Secretary an amount equal to the sum of 2.5

percent of the target amount plus 80 percent of
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the excess of 92 percent of the target amount
over the allowable costs.
“(¢) DEFINITIONS.—In this section:
“(1) ALLOWABLE COSTS.—

“(A) IN GENERAL.—The amount of allow-
able costs of a plan for any year is an amount
equal to the total costs (other than administra-
tive costs) of the plan in providing benefits cov-
ered by the plan.

“(B) REDUCTION FOR RISK ADJUSTMENT

AND  REINSURANCE  PAYMENTS.—Allowable
costs shall be reduced by any risk adjustment
and reinsurance payments received under sec-
tion 2212 and 2213,

“(2) TARGET AMOUNT.—The target amount of

a plan for any year is an amount equal to the total

premiums (including any premium credits or sub-

sidies under any governmental program) reduced by
the administrative costs of the plan.

“SEC. 2215. TEMPORARY HIGH RISK POOLS FOR INDIVID-

UALS WITH PREEXISTING CONDITIONS.

“(a) ESTABLISHMENT OF HIcH RisK POoOLs.
“(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this title, the Secretary

shall establish 1 or more high risk pools that—
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“(A) provide to all eligible individuals
health insurance coverage (or comparable cov-
erage) that does not impose any preexisting
condition exclusion with respect to such cov-
erage for all eligible individuals; and
“(B) provide for health benefits coverage
and premium rates described under subsection
(b).
“(2) ADMINISTRATION.—The Secretary may
carry out this section—
“(A) directly; or
“(B) through agreements, grants, or con-
tracts with States or other persons the Sec-

retary determines appropriate.

“(b) COVERAGE AND PREMIUM RATES.—Except as

provided in subsection (¢)(2)—

“(1) COVERAGE.—The Secretary shall provide
that the health benefits coverage provided to an eli-
eible individual through a high risk pool under this
section shall—

“(A) consist of the essential benefits pack-
age described in section 2242; and

“(B) provide the bronze level of coverage
described in section 2243(b)(1).

“(2) PREMIUM RATES.—
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“(A) IN GENERAL.—Except as provided in
subparagraph (B), the premium rate charged to
an eligible individual enrolled in a high risk pool
shall be equal to the standard premium rate for
a health benefits plan providing the essential
benefits package and bronze level of coverage

described in paragraph (1).

“(B) VARIATION OF PREMIUMS.—The Sec-
retary may vary the premium under subpara-
oraph (A) to the same extent, and in the same
manner, as the offeror of a qualified health ben-
efits plan may vary the premium for the plan
under section 2204.

“(¢) FUNDING; TERMINATION OF AUTHORITY.—

“(1) IN GENERAL.—There is appropriated to
the Secretary, out of any moneys in the Treasury
not otherwise appropriated, $5,000,000,000 to pay
claims against (and administrative costs of) the high
risk pool in excess of the premiums collected from el-
igible individuals enrolled in the high risk pool. Such
funds shall be available without fiscal year limita-

tion.

“(2) INSUFFICIENT FUNDS.—If the Secretary
estimates for any fiscal year that the aggregate

amounts available for payment of expenses of the
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| high risk pool will be less than the amount of the
2 expenses, the Secretary shall make such adjustments
3 as are necessary to eliminate such deficit, including
4 reducing benefits, increasing premiums, or estab-
5 lishing waiting lists.

6 “(3) TERMINATION OF AUTHORITY.—

7 “(A) IN GENERAL.—Except as provided in
8 subparagraph (B), coverage of eligible individ-
9 uals under a high risk pool shall terminate as
10 of the end of June 30, 2013.

11 “(B) TRANSITION TO EXCHANGE.—The
12 Secretary shall develop procedures to provide
13 for the transition of eligible individuals enrolled
14 in health insurance coverage offered through a
15 high risk pool established under this section
16 into qualified health benefits plans offered
17 through an exchange. Such procedures shall en-
18 sure that there is no lapse in coverage with re-
19 spect to the individual and may extend coverage
20 after June 30, 2013, if the Secretary deter-
21 mines necessary to avoid such a lapse.
22 “(d) EriGiBLE INDIVIDUAL.—In this section, the

23 term ‘eligible individual” means an individual who dem-
24 onstrates to the satisfaction of the Secretary that the indi-

25 vidual—
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“(1) has been denied health insurance coverage
by reason of a preexisting condition (as defined in
section 2202(b));

“(2) has been uninsured for a continuous pe-
riod of at least 6 months before the date of applica-
tion for enrollment in a high risk pool;

“(3) is not eligible for essential health benefits
coverage (as defined in section 5000A(f)); and

“(4) 1s an individual who is, and who is reason-
ably expected to be for the entire period of coverage,
a citizen or national of the United States, an alien
lawfully admitted to the United States for perma-
nent residence, or an alien lawfully present in the

United States.

“SEC. 2216. REINSURANCE FOR RETIREES COVERED BY EM-

PLOYER-BASED PLANS.
“(a) ADMINISTRATION.—

“(1) IN GENERAL.—Not later than 90 days
after the date of enactment of this section, the Sec-
retary shall establish a temporary reinsurance pro-
oram to provide reimbursement to participating em-
ployment-based plans for a portion of the cost of
providing health benefits to retirees during the pe-
riod beginning on the date on which such program

1s established and ending on the date on which the
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Secretary estimates that applications for payments
under this section will have been made that equal
the funds made available under this section (reduced
by any administrative costs of the program).

“(2) REFERENCE.—In this section:

“(A) HranLTH BENEFITS.—The term

‘health benefits’” means medical, surgical, hos-
pital, prescription drug, and such other benefits
as shall be determined by the Secretary, wheth-
er self-funded, or delivered through the pur-
chase of insurance or otherwise.

“(B) EMPLOYMENT-BASED PLAN.—The
term ‘employment-based plan’ means a group
health benefits plan that—

“(1) 18—

“(I) maintained by one or more
current or former employers (includ-
ing without limitation any State or
local government or political subdivi-
sion thereof), an employee organiza-
tion, a voluntary employees’ bene-
ficiary association, or a committee or
board of individuals appointed to ad-

minister such plan; or
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“(IT) a multiemployer plan (as
defined in section 3(37) of the Em-
ployee Retirement Income Security
Act of 1974); and
“(11) provides health benefits to retir-
ees.

The term ‘retirees’

“(C) RETIREES.
means individuals who are age 55 and older but

are not eligible for coverage under title XVIII

of the Social Security Act, and who are not ac-

tive employees of an employer maintaining, or
currently contributing to, the employment-based
plan or of any employer that has made substan-
tial contributions to fund such plan.

“(b) PARTICIPATION.—

“(1)  EMPLOYMENT-BASED  PLAN  ELIGI-
BILITY.—A participating employment-based plan is
an employment-based plan that—

“(A) meets the requirements of paragraph

(2) with respect to benefits provided under the

plan; and

“(B) submits to the Secretary an applica-
tion for participation in the program, at such
time, in such manner, and containing such in-

formation as the Secretary shall require.
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“(2) PLAN REQUIREMENTS.—An employment-

based plan meets the requirements of this paragraph

if the plan—

“(A) provides benefits appropriate for indi-
viduals between the ages deseribed in subsection
(a)(2)(C) and that are certified as so appro-
priate by the Secretary;

“(B) implements programs and procedures
to generate cost-savings with respect to partici-
pants with chronic and high-cost conditions;
and

“(C) provides documentation of the actual
cost of medical claims involved and for which

reimbursement is sought under this section.

“(1) SUBMISSION OF CLAIMS.

“(A) IN GENERAL.—A participating em-
ployment-based plan shall submit claims for re-
imbursement to the Secretary which shall con-
tain documentation of the actual costs of the
items and services for which each claim is being

submitted.

“(B) BASIS FOR CLAIMS.—Claims sub-
mitted under paragraph (1) shall be based on

the actual amount expended by the partici-
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pating employment-based plan involved within
the plan year for the appropriate employment-
based health benefits provided to a retiree or
the spouse, surviving spouse, or dependent of
such retiree. In determining the amount of a
claim for purposes of this subsection, the par-
ticipating employment-based plan shall take
into account any negotiated price concessions
(such as discounts, direct or indirect subsidies,
rebates, and direct or indirect remunerations)
obtained by such plan with respect to such
health benefit. For purposes of determining the
amount of any such claim, the costs paid by the
retiree or the retiree’s spouse, surviving spouse,
or dependent in the form of deductibles, co-pay-
ments, or co-insurance shall be included in the
amounts paid by the participating employment-
based plan.

“(2) PROGRAM PAYMENTS.—If the Secretary
determines that a participating employment-based
plan has submitted a valid claim under paragraph
(1), the Secretary shall reimburse such plan for 80
percent of that portion of the costs attributable to
such claim that exceed $15,000, subject to the limits

contained in paragraph (3).

*S 1796 PCS



O o0 N N W Bk W =

[\© TN NG T N T NG R NG I NS B S e e T e e T e T e T T
[ B NG U N N = = N Re - BN B o) W ) LR ~S O T NO S e

46

“(3) Lovmar.—To be eligible for reimbursement
under the program, a claim submitted by a partici-
pating employment-based plan under paragraph (1)
with respect to any individual shall not be less than
$15,000 nor greater than $90,000. Such amounts
shall be adjusted each fiscal year based on the per-
centage increase in the Medical Care Component of
the Consumer Price Index for all urban consumers
(rounded to the nearest multiple of $1,000) for the
year ivolved.

“(4) USE OF PAYMENTS.

Amounts paid to a
participating employment-based plan under this sub-
section shall be used to lower costs for the plan.
Such payments may be used to reduce premium
costs for an entity described 1n  subsection
(a)(2)(B)(1) or to reduce premium contributions, co-
payments, deductibles, co-insurance, or other out-of-
pocket costs for plan participants. Such payments
shall not be used as general revenues for an entity
described in subsection (a)(2)(B)(i). The Secretary
shall develop a mechanism to monitor the appro-
priate use of such payments by such entities.

“(5) PAYMENTS NOT TREATED AS INCOME.—
Payments received under this subsection shall not be

included in determining the gross income of an enti-
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ty described in subsection (a)(2)(B)(1) that is main-
taining or currently contributing to a participating
employment-based plan.
“(6) AprpPEALS.—The Secretary shall estab-
lish—

“(A) an appeals process to permit partici-
pating employment-based plans to appeal a de-
termination of the Secretary with respect to
claims submitted under this section; and

“(B) procedures to protect against fraud,

waste, and abuse under the program.

“(d) AupiTs.—The Secretary shall conduct annual

audits of claims data submitted by participating employ-
ment-based plans under this section to ensure that such

plans are in compliance with the requirements of this sec-

“(e) AVAILABLE FUNDS.

“(1) IN GENERAL.—The Secretary of the
Treasury shall establish a separate account within
the Treasury of the United States for deposit of
amounts transferred to the Secretary of Health and

Human Services under section 2213(b)(4)(B).

“(2) APPROPRIATIONS.—Amounts in the ac-

count are hereby appropriated for use by the Sec-
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| retary in carrying out the program under this sec-
tion.

“(3) LaMITATIONS.—The Secretary has the au-

thority to stop taking applications for participation

in the program if applications will exceed amounts

“Subpart 3—Preservation of Right to Maintain

2
3
4
5
6 in the account.
7
8 Existing Coverage
9

“SEC. 2221. GRANDFATHERED HEALTH BENEFITS PLANS.

10 “(a) IN GENERAL.—In the case of a grandfathered

I1 health benefits plan—

12 “(1) nothing in this title shall be construed to
13 require that an individual terminate coverage under
14 the plan if such individual was enrolled in the plan
15 as of the day before the effective date of this title;
16 “(2) except as provided in subsection (b), the
17 requirements of this part shall not apply to the plan;
18 and

19 “(3) the plan shall not be treated as a qualified
20 health benefits plan for purposes of this title.

21 “(b) APPLICATION OF RATING RULES IN SMALL

22 GRrouUP MARKET.—Kach State shall phase in the applica-
23 tion of the insurance reform requirements under subpart
24 1 to grandfathered health benefits plans offered in the

25 small group market within the State over a consecutive
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I period of years (not greater than 5) beginning July 1,
2 2013.
3 “(¢) GRANDFATHERED HEALTH BENEFITS PLAN.—

4 In this title:

5 “(1) IN GENERAL.—The term ‘grandfathered
6 health benefits plan’ means any of the following that
7 was offered and was in force and effect on the effec-
8 tive date of this title:
9 “(A) Health insurance coverage in the in-
10 dividual market.
11 “(B) A group health plan.
12 “(2) LIMITED NEW ENROLLMENT.—
13 “(A) IN GENERAL.—Except as provided in
14 subparagraphs (B) and (C), a health benefits
15 plan shall cease to be a grandfathered health
16 benefits plan if it enrolls individuals who were
17 not enrolled in the plan as of the day before the
18 date described in paragraph (1).
19 “(B) ALLOWANCE FOR FAMILY MEMBERS
20 TO JOIN CURRENT COVERAGE.—Family mem-
21 bers of an individual enrolled in a health bene-
22 fits plan as of the day before the date deseribed
23 in paragraph (1) may enroll in the plan on or
24 after such date.
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“(C) ALLOWANCE FOR NEW EMPLOYEES
TO JOIN CURRENT PLAN.—A group health plan
of an employer that provides coverage as of the
day before the date described in paragraph (1)
may provide for the enrolling of new employees
(and their families) in such plan.

“(3) SPECIAL RULE FOR CATASTROPHIC

If health insurance coverage offered and in

force in the mdividual market as of the day before
the effective of this title is actuarially equivalent to
a catastrophic plan described in section 2243(c),
such coverage shall be treated as a grandfathered

health benefits plan for purposes of this section.

“Subpart 4—Continued Role of States

“SEC. 2225. CONTINUED STATE ENFORCEMENT OF INSUR-

ANCE REGULATIONS.

“(a) IN GENERAL.—

“(1) MODEL REGULATION.—

“(A) IN GENERAL.—The Secretary shall
request the National Association of Insurance
Commissioners (in this section referred to as
the ‘NAIC’) to, not later than 12 months after
the date of enactment of this title, develop and
promulgate a Model Regulation that imple-

ments the requirements set forth in this title
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for health benefit plans offered within a State.
In developing and promulgating the Model Reg-
ulation, the NAIC shall consult with its mem-
bers, health insurance issuers, consumer organi-
zations, and such other individuals as the NAIC
selects in a manner designed to ensure balanced
representation among interested parties.

“(B) SECRETARIAL ACTION.—The Sec-
retary shall include the Model Regulation estab-
lished under paragraph (1) in the regulations
prescribed by the Secretary to implement the
requirements described in subparagraph (A). If
the NAIC does not promulgate the Model Regu-
lation within the 12-month period under sub-
paragraph (A), the Secretary shall establish a
Federal standard implementing such require-
ments.

“(2) STATE ACTION.—Each State that elects to

apply the requirements set forth in this title to
health benefit plans offered within the State shall,

not later than July 1, 2013, adopt and have in ef-

“(A) the Model Regulation or Federal
standard established under paragraph (1),

whichever is applicable; or
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“(B) a State law or regulation that the
Secretary determines implements the require-
ments for health benefit plans offered within

the State.

“(3) FAILURE TO IMPLEMENT PROVISIONS.
“(A) IN GENERAL.—If—
“(1) a State does not elect to apply
the requirements set forth in this title to
health benefit plans offered within the
State; or
“(i1) the Secretary determines that an
electing State has failed to adopt or sub-
stantially enforce the Model Regulation,
Federal standard, or State law or regula-
tions described in paragraph (2), whichever
i1s applicable, with respect to health bene-
fits plan offerors in the State,
the Secretary shall implement and enforce such
requirements insofar as they relate to the
issuance, sale, renewal, and offering of health
benefits plans in such State until such time as
the Secretary determines the State has adopted
and 1s substantially enforcing the requirements.

“(B) ENFORCEMENT AUTHORITY.—The

provisions of section 2722(b) of the Public
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Health Services Act shall apply to the enforce-

ment under subparagraph (A) of the provisions

of this part (without regard to any limitation on
the application of those provisions to group
health plans).

“(4) RATINGS REFORMS MUST APPLY UNI-
FORMLY TO ALL OFFERORS.—The Model Regula-
tion, Federal standard, or State law and regulation
implemented by a State under this subsection shall
require that any standard or requirement adopted
pursuant to this title (including any standard or re-
quirement described in subsection (¢) that offers
more protection to consumers than the protection of-
fered by any standard or requirement set forth in
this title) shall be applied uniformly to all offerors
of all health benefits plans in the individual or small
oroup market, whichever is applicable.

“(b) STATE EXCHANGES.

“(1) EXCHANGES FOR QUALIFIED PLANS.—
“(A) IN GENERAL.—Subject to paragraph
(2), not later than July 1, 2013, an electing
State under subsection (a)(2) shall establish
and have in operation 1 or more exchanges (in-
cluding SHOP exchanges) meeting the require-

ments of part B with respect to the offering of
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qualified health benefits plans through the ex-
change.
“(B) FAILURE TO ESTABLISH.—If—
“(1) a State 1s not an electing State
under subsection (a)(2); or
“(i1) an electing State does not estab-
lish the exchanges described in subpara-
oraph (A) within 24 months after the date
of enactment of this title (or the Secretary
determines at the end of the 24-month pe-
riod that the exchanges will not be oper-
ational by July 1, 2013),

the Secretary shall enter into a contract with a

nongovernmental entity to establish and operate

the exchanges within the State.

“(2) INTERIM EXCHANGES.—Each electing
State under subsection (a)(2) shall as soon as prac-
ticable establish the exchanges deseribed in section
2235(e) for use by residents of the State during the
period beginning January 1, 2010, and ending June
30, 2013. In the case of a State that is not an elect-
ing State under subsection (a)(2), or if the Secretary
determines that the exchanges in an electing State
will not be operational within a reasonable period of

time after the date of enactment of this title, the
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Secretary shall enter into a contract with a non-
covernmental entity to establish and operate the ex-
changes within the State during such period.

“(¢) CONTINUED APPLICABILITY OF STATE LAW

“(1) IN GENERAL.—Subject to paragraphs (2)
and (3), this title shall not be construed to super-
sede any provision of State law which establishes,
implements, or continues in effect any standard or
requirement relating to health benefits plan offerors
in connection with a health benefits plan that offers
more protection to consumers than the protection of-
fered by any standard or requirement set forth in
this title. The standards or requirements referred to
in the preceding sentence shall include standards or
requirements relating to—

“(A) consumer protections, including
claims grievance procedures, external review of
claims determinations, oversight of insurance
agent practices and training, and insurance
market conduct;

“(B) premium rating reviews;

“(C) solvency and reserve requirements re-
lating to the licensure of health insurance

issuers operating in the State; and

*S 1796 PCS



O© o0 2 O WD A W N

O TN NG I N T NG I NG I NG R e e T e e T e T e e T
[ N N O N N e = N Re - BN B o) W ) B ~S O I NO S e

56
“(D) the assessment of State-based pre-

mium taxes on health insurance issuers.

“(2) SPECIAL RULE FOR RATING REQUIRE-
MENTS.—For purposes of paragraph (1), in the case
of the ratings requirements under section 2204, a
State law shall not be treated as offering more pro-
tection to consumers than the protection offered by
such requirements if the State law imposes ratios
that are greater than the ratios specified in section
2204(b).

“(3) CONTINUED PREEMPTION WITIHI RESPECT

TO GROUP HEALTH PLANS.—Nothing in this part
shall be construed to affect or modify the provisions
of section 514 of the Employee Retirement Income
Security Act of 1974 with respect to group health
plans.

“(d) AuUTOMATIC ENROLLMENT.—A State may insti-
tute a program to provide that offerors of qualified health
benefit plans, small employers, and exchanges offering
qualified health benefits plans in the individual and small
oroup market within the State may automatically enroll
individuals and employees in, or continue enrollment of in-
dividuals in, qualified health benefit plans where appro-
priate to ensure coverage of the individuals. Any auto-

matic enrollment program shall include adequate notice
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and the opportunity for an individual or employee to opt
out of any coverage the individual or employee were auto-
matically enrolled in.

“(e) CrAIMS REVIEW PROCESS.—FEach State shall—

“(1) require each offeror of a qualified health
benefits plans offered through an exchange—

“(A) to provide an internal claims appeal
process;

“(B) to provide notice in clear language
and in the enrollee’s primary language of avail-
able internal and external appeals processes and
the availability of the ombudsman established
under section 2229(a) to assist them with the
appeals processes; and

“(C) to allow an enrollee to review their
file, to present evidence and testimony as part
of the appeals process, and to receive continued
coverage pending the outcome of the appeals
process;

“(2) provide an external review process for such
plans that, at a minimum, includes the consumer
protections set forth in the Uniform External Review
Model Act promulgated by the National Association
of Insurance Commissioners and is binding on such

plans; and
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“(3) ensure enrollees can seek judicial review
through available Federal or State procedures.

“(f) APPLICABLE STATE AUTHORITY.—In this title,
the term ‘applicable State authority’ means the State in-
surance commissioner or official or officials designated by
the State to enforce the requirements of this title for the
State involved.

“SEC. 2226. WAIVER OF HEALTH INSURANCE REFORM RE-
QUIREMENTS.

“(a) APPLICATION.—A State may apply to the Sec-
retary for the waiver of all or any requirements under this
title and section 5000A of the Internal Revenue Code of
1986 with respect to health insurance coverage within that
State for plan years beginning on or after July 1, 2015.
Such application shall—

“(1) be filed at such time and in such manner
as the Secretary may require; and
“(2) contain such information as the Secretary
may require, including—
“(A) a comprehensive description of the
State legislation or program for implementing a
plan meeting the requirements for a waiver

under this section; and
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“(B) a 10-year budget plan for such plan

that is budget neutral for the Federal govern-
ment.

“(b) GRANTING OF WAIVERS.—The Secretary may

erant a request for a waiver under this section if the Sec-

retary determines that—

“(1) the State plan to provide health care cov-
erage to its residents provides coverage that is at
least as comprehensive as the coverage required
under a qualified health benefits plan offered
through exchanges established under this title; and

“(2) the State plan to provide health care cov-
erage to its residents will lower the growth in health
care spending, will improve delivery system perform-
ance, will provide affordable choices for its citizens,
will expand protection against excessive out-of-pock-
et spending, will provide coverage to the same num-
ber of uninsured as the provisions of this title will
provide, and will not increase the Federal deficit.
“(¢) SCOPE OF WAIVER.—

“(1) IN GENERAL.—The Secretary shall deter-
mine the scope of a waiver granted to a State under
this section, including which Federal laws and re-
quirements will not apply to the State under the

waiver.
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“(2) LamIitATioN.—The Secretary may not
waive under this section any Federal law or require-
ment that is not within the authority of the Sec-
retary.

“(d) DETERMINATIONS BY SECRETARY.—

“(1) TIME FOR DETERMINATION.—The Sec-
retary shall make a determination under this section
not later than 180 days after the receipt of an appli-
cation from a State under subsection (a).

“(2) EFFECT OF DETERMINATION.—

“(A) GRANTING OF WAIVERS.—If the Sec-
retary determines to grant a waiver under this
section, the Secretary shall notify the State in-
volved of such determination and the terms and
effectiveness of such waiver.

“(B) DENIAL OF WAIVER.—If the Sec-
retary determines a waiver should not be grant-
ed under this section, the Secretary shall notify
the State involved, and the appropriate commit-
tees of Congress of such determination and the
reasons therefor.

“SEC. 2227. PROVISIONS RELATING TO OFFERING OF PLANS

IN MORE THAN ONE STATE.

“(a) HEALTH CARE CHOICE COMPACTS.—
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“(1) IN GENERAL.—The Secretary shall request
the National Association of Insurance Commis-
sioners to, no later than July 1, 2012, develop model
rules for the creation of health care choice compacts
under which 2 or more States may enter into an
agreement under which—

“(A) 1 or more qualified health benefits
plans could be offered in the individual markets
in all such States but, except as provided in
subparagraph (B), only be subject to the laws
and regulations of the State in which the plan
was written or issued;

“(B) the offeror of any qualified health
benefits plan to which the compact applies—

“(1) would continue to be subject to
market conduct, unfair trade practices,
network adequacy, and consumer protec-
tion standards, including addressing dis-
putes as to the performance of the con-
tract, of the State in which the purchaser
resides;

“(11) would be required to be licensed
in each State in which it offers the plan
under the compact or to submit to the ju-

risdiction of each such State with regard to
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the standards described in clause (1) (in-
cluding allowing access to records as if the
insurer were licensed in the State); and
“(i11) must clearly notify consumers
that the policy may not be subject to all
the laws and regulations of the State in
which the purchaser resides.
If the NAIC does not promulgate the model rules by
July 1, 2012, the Secretary shall, not later than
July 1, 2013, establish a Federal standard imple-
menting such rules.

“(2) STATE AUTHORITY.—A State may not
enter into an agreement under this subsection unless
the State enacts a law after the date of the enact-
ment of this title that specifically authorizes the
State to enter into such agreements.

“(3) EFFECTIVE DATE.—A health care choice
compact described in paragraph (1) shall not take

effect before January 1, 2015.

“(b) AUTHORITY FOR NATIONWIDE PLANS.

“(1) IN GENERAL.—Notwithstanding section
2225(¢)(1), and except as provided in paragraph (2),
if an offeror of a qualified health benefits plan in the
individual or small group market meets the require-

ments of this subsection—
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“(A) the offeror of the plan may offer the
qualified health benefits plan in more than 1
State; and
“(B) any State law mandating benefit cov-
erage by a health benefits plan shall not apply
to the qualified health benefits plan.

“(2) STATE OPT-OUT.—A State may, by spe-

cific reference in a law enacted after the date of en-
actment of this title, provide that this subsection
shall not apply to that State. Such opt-out shall be

effective until such time as the State by law revokes

“(3) PLAN REQUIREMENTS.—An offeror meets

the requirements of this subsection with respect to

a qualified health benefits plan if—

“(A) the plan offers a benefits package
that is uniform in each State in which the plan
18 offered and meets the requirements set forth
in paragraph (3);

“(B) the offeror is licensed in each State
in which it offers the plan and is subject in
such State to the standards and requirements

described in  the last sentence of section

2225(¢)(1);
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“(C) the offeror meets all requirements of
this title with respect to a qualified health bene-
fits plan, including the requirement to offer the
silver and gold levels of the plan in each ex-
change in the State for the market in which the
plan is offered; and

“(D) the offeror determines the premiums
for the plan in any State on the basis of the
ratings rules in effect in that State for the rat-
ings areas in which it is offered.

“(4) APPLICABLE REGULATIONS.

“(A) IN GENERAL.—The Secretary shall
request the National Association of Insurance
Commissioners to, no later than 2012, develop
model rules for the offering of a qualified health
benefits plans on a national basis. Such rules
shall establish standards for—

“(1) the implementation of benefit cat-
egories, taking into account how each ben-
efit is offered in a majority of States; and

““(i1) harmonization between applicable
State authorities of State insurance regula-
tions relating to filing of forms and the fil-

ing of premium rates.
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If the NAIC does not promulgate the model

rules by December 31, 2012, the Secretary

shall, not later than December 31, 2013, estab-
lish a Federal standard implementing such
rules.

“(B) STATE ACTION.—Each State (other
than a State described in paragraph (2)) shall
include the provisions described in subpara-
oraph (A) in the Model Regulation, Federal
standard, or State law or regulation the State
adopts and has in effect under section
2225(a)(2).

“SEC. 2228. STATE FLEXIBILITY TO ESTABLISH BASIC
HEALTH PROGRAMS FOR LOW-INCOME INDI-
VIDUALS NOT ELIGIBLE FOR MEDICAID.

“(a) KSTABLISHMENT OF PROGRAM.—

“(1) IN GENERAL.—The Secretary shall estab-
lish a basic health program meeting the require-
ments of this section under which a State may enter
into contracts to offer 1 or more standard health
plans providing at least an essential benefits package
described in section 2242 to eligible individuals in
lieu of offering such individuals coverage through an

exchange established under part B.
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“(2) CERTIFICATIONS AS TO BENEFIT COV-

ERAGE

AND COSTS.

Such program shall provide

that a State may not establish a basic health pro-

eram under this section unless the State establishes

to the satisfaction of the Secretary, and the Sec-

retary certifies, that—

“(A) in the case of an eligible individual

enrolled in a standard health plan offered

through the program, the State provides—

*S 1796 PCS

“(1) that the amount of the monthly
premium an eligible individual is required
to pay for coverage under the standard
health plan for the individual and the indi-
vidual’s dependents does mnot exceed the
amount of the monthly premium that the
eligible individual would have been required
to pay if the individual had enrolled in the
applicable second lowest cost silver plan
(as defined 1 section 36B(b)(3)(B) of the
Internal Revenue Code of 1986) offered to
the individual through an exchange; and

“(i1) that the cost-sharing an eligible
individual 1s required to pay under the

standard health plan does not exceed—
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1 “(I) the cost-sharing required
2 under a platinum plan in the case of
3 an eligible individual with household
4 income not in excess of 150 percent of
5 the poverty line for the size of the
6 family involved; and

7 “(IT) the cost-sharing required
8 under a gold plan in the case of an el-
9 igible individual; and

10 “(B) the Dbenefits provided under the
11 standard health plans offered through the pro-
12 oram cover at least benefits required under an
13 essential benefits package described in section
14 2242.

15 For purposes of subparagraph (A)(i), the amount of
16 the monthly premium an individual is required to
17 pay under either the standard health plan or the ap-
18 plicable second lowest cost silver plan shall be deter-
19 mined after reduction for any premium credits and
20 premium subsidies allowable with respect to either
21 plan.
22 “(b) STANDARD HEALTH PLAN.—In this section, the

23 term ‘standard heath plan’ means a health benefits plan

24 that the State contracts with under this section—
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“(1) under which the only individuals eligible to
enroll are eligible individuals;

“(2) that provides at least an essential benefits
package described in section 2242; and

“(3) in the case of a plan that provides health
insurance coverage offered by a health insurance
issuer, that has a medical loss ratio of at least 85
percent.

“(¢) CONTRACTING PROCESS.

“(1) IN GENERAL.—A State basic health pro-
oram shall establish a competitive process for enter-
ing into contracts with standard health plans under
subsection (a), including negotiation of premiums
and cost-sharing and negotiation of benefits in addi-
tion to those required by an essential benefits pack-
age described in section 2242,

“(2) SPECIFIC ITEMS TO BE CONSIDERED.—A
State shall, as part of its competitive process under
paragraph (1), include at least the following:

“(A)  InNovATION.—Negotiation  with
offerors of a standard health plan for the inclu-
sion of innovative features in the plan, includ-

ing—
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“(1) care coordination and care man-
agement for enrollees, especially for those
with chronic health conditions;

“(11) incentives for use of preventive
services; and

“(i1) the establishment of relation-
ships between providers and patients that
maximize patient involvement in health
care decision-making, including providing
incentives for appropriate utilization under
the plan.

“(B) HEALTH AND RESOURCE DIF-
FERENCES.—Consideration of, and the making
of suitable allowances for, differences in health
care needs of enrollees and differences in local
availability of, and access to, health care pro-
viders. Nothing in this subparagraph shall be
construed as allowing diserimination on the
basis of pre-existing condition or other health
status-related factors.

“(C) MANAGED CARE.—Contracting with
managed care systems, or with systems that
offer as many of the attributes of managed care

as are feasible in the local health care market.
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“(D) PERFORMANCE MEASURES.—Estab-
lishing specific performance measures and
standards for offerors of standard health plans
that focus on quality of care and improved
health outcomes, requiring such plan to report
to the State with respect to the measures and
standards, and making the performance and
quality information available to enrollees in a
useful form.

“(3) ENITANCED AVAILABILITY.—

“(A) MuLTIPLE PLANS.—A State shall, to
the maximum extent feasible, seek to make
multiple standard health plans available to eligi-

ble individuals within a State to ensure individ-

uals have a choice of such plans.

“(B) REGIONAL COMPACTS.—A State may
negotiate a regional compact with other States
to include coverage of eligible individuals in all
such States in agreements with offerors of
standard health plans.

“(4) COORDINATION WITH OTHER STATE PRO-
GRAMS.—A State shall, to the maximum extent fea-
sible, seek to coordinate the administration of, and
provision of benefits under, its program under this

section with the State medicaid program under title
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XIX, the State child health plan under title XXI,

and other State-administered health programs to
maximize the efficiency of such programs and to im-

prove the continuity of care.

“(d) TRANSFER OF FUNDS TO STATES.

“(1) IN GENERAL.—If the Secretary determines
that a State electing the application of this section
meets the requirements of the program established
under subsection (a), the Secretary shall transfer to
the State for each fiscal year for which 1 or more
standard health plans are operating within the State
the amount determined under paragraph (3).

“(2) USE OF FUNDS.—A State shall establish a

trust for the deposit of the amounts received under
paragraph (1) and amounts in the trust fund shall
only be used to reduce the premiums and cost-shar-
ing of, or to provide additional benefits for, eligible
individuals enrolled in standard health plans within
the State. Amounts in the trust fund, and expendi-
tures of such amounts, shall not be included in de-
termining the amount of any non-Federal funds for
purposes of meeting any matching or expenditure re-
quirement of any federally-funded program.
“(3) AMOUNT OF PAYMENT.—

“(A) SECRETARIAL DETERMINATION.—
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“(1) IN GENERAL.—The amount de-
termined under this paragraph for any fis-
cal year is the amount the Secretary deter-
mines is equal to 85 percent of the credits
under section 36B of the Internal Revenue
Code of 1986, and the cost-sharing sub-
sidies under section 2247, that would have
been provided for the fiscal year to eligible
individuals enrolled in standard health
plans in the State if such eligible individ-
uals were allowed to enroll in qualified
health benefits plans through an exchange
established under part B.

The

“(i1) SPECIFIC REQUIREMENTS.
Secretary shall make the determination
under clause (1) on a per enrollee basis and
shall take into account all relevant factors
necessary to determine the value of the
credits and subsidies that would have been
provided to eligible individuals described in
clause (1).

“(B) CORRECTIONS.—The Secretary shall

adjust the payment for any fiscal year to reflect

any error in the determinations under subpara-

oraph (A) for any preceding fiscal year.
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“(4) APPLICATION OF ABORTION COVERAGE RE-

QUIREMENTS.—The rules of section 2245 shall apply
to a State basic health program, and to standard
health plans offered through such program, in the
same manner as such rules apply to qualified basic
health benefits plans.

“(e) ELIGIBLE INDIVIDUAL.—

“(1) IN GENERAL.—In this section, the term
‘eligible individual’ means, with respect to any State,
an individual—

“(A) who a resident of the State who is
not eligible to enroll in the State’s medicaid
program under title XIX for benefits that at a
minimum consist of the essential benefits pack-
age described in section 2242;

“(B) whose household income exceeds 133
percent but does not exceed 200 percent of the
poverty line for the size of the family involved;

“(C) who is not eligible for essential health
benefits coverage (as defined 1in section
5000A(f)) or is eligible for an employer-spon-
sored plan that is not affordable coverage (as
determined under section 5000A(e)(2)); and

“(D) who has not attained age 65 as of

the beginning of the plan year.
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Such term shall not include any individual who is
not eligible under section 2232(¢) to be covered by
a qualified health benefits plan offered through an
exchange.

“(2) ELIGIBLE INDIVIDUALS MAY NOT USE EX-
CHANGE.—An eligible individual shall not be treated
as a qualified individual under section 2223 eligible
for enrollment in a qualified health benefits plan of-
fered through an exchange established under part B.
“(f) SECRETARIAL OVERSIGIIT.—The Secretary shall

each year conduct a review of each State program to en-
sure compliance with the requirements of this section, in-
cluding ensuring that the State program meets—

“(1) eligibility verification requirements for par-
ticipation in the program;

“(2) the requirements for use of Federal funds
received by the program; and

“(3) the quality and performance standards
under this section.

A

“(g) STANDARD HEALTH PrLAN OFFERORS.
State may provide that persons eligible to offer standard
health plans under a basic health program established
under this section may include a licensed health mainte-

nance organization, a licensed health insurance insurer, or
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a network of health care providers established to offer

services under the program.

“(h) DEFINITIONS.—Any term used in this section
which is also used in section 36B of the Internal Revenue
Code of 1986 shall have the meaning given such term by
such section.

“Subpart 5—Other Definitions and Rules
“SEC. 2230. OTHER DEFINITIONS AND RULES.

“(a) EMPLOYERS.—In this title:

“(1) LARGE EMPLOYER.—The term ‘large em-
ployer’ means, in connection with a group health
plan with respect to a calendar year and a plan year,
an employer who employed an average of at least
101 employees on business days during the pre-
ceding calendar year and who employs at least 1 em-
ployee on the first day of the plan year.

“(2) SMALL EMPLOYER.—The term ‘small em-
ployer’ means, in connection with a group health
plan with respect to a calendar year and a plan year,
an employer who employed an average of at least 1
but not more than 100 employees on business days
during the preceding calendar year and who employs
at least 1 employee on the first day of the plan year.
Unless an employer elects otherwise, if an employer

18 treated as a small employer for any plan year to
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which this title applies, then such employer shall
continue to be treated as a small employer for any
subsequent plan year even if the number of employ-
ees exceeds the number in effect under this subpara-
oraph.

“(3) STATE OPTION TO TREAT 50 EMPLOYEES
AS SMALL.—In the case of plan years beginning be-
fore January 1, 2015, a State may elect to apply
this subsection by substituting ‘51 employees’ for
‘101 employees’ in paragraph (1) and by sub-
stituting ‘50 employees’ for ‘100 employees’ in para-
oraph (2).

“(4) RULES TFOR DETERMINING EMPLOYER
SIZE.—For purposes of this subsection—

“(A) APPLICATION OF AGGREGATION RULE
FOR EMPLOYERS.—AIl persons treated as a sin-
ole employer under subsection (b), (¢), (m), or
(0) of section 414 of the Internal Revenue Code
of 1986 shall be treated as 1 employer.

“(B) EMPLOYERS NOT IN EXISTENCE IN
PRECEDING YEAR.—In the case of an employer
which was not in existence throughout the pre-
ceding calendar year, the determination of
whether such employer is a small or large em-

ployer shall be based on the average number of
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employees that it is reasonably expected such
employer will employ on business days in the
current calendar year.
“(C) PREDECESSORS.—Any reference in
this subsection to an employer shall include a
reference to any predecessor of such employer.
“(b) TERMS RELATING TO PLANS.—In this title:
“(1) PLAaN SPONSOR.—The term ‘plan sponsor’
has the meaning given such term in section 3(16)(B)
of the Employee Retirement Income Security Act of
1974.
“(2) PraN YEAR.—The term ‘plan year’
means—
“(A) with respect to a group health plan,
a plan year as specified under such plan; or
“(B) with respect to another health bene-
fits plan, the calendar year, the 12-month pe-
riod beginning on July 1 of each year, or such
other 12-month period as may be specified by

the Secretary.”.
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Subtitle B—Exchanges and
Consumer Assistance
SEC. 1101. ESTABLISHMENT OF QUALIFIED HEALTH BENE-
FITS PLAN EXCHANGES.
(a) IN GENERAL.—Title XXII of the Social Security
Act, as added by section 1001, is amended by adding at
the end the following:
“PART B—EXCHANGE AND CONSUMER
ASSISTANCE
“Subpart 1—Individuals and Small Employers
Offered Affordable Choices
“SEC. 2231. RIGHTS AND RESPONSIBILITIES REGARDING
CHOICE OF COVERAGE THROUGH EXCHANGE.
“(a) RraoT 70 ENROLL THROUGH AN EXCHANGE.—

“(1) QUALIFIED INDIVIDUALS.

Kach qualified
individual shall have the choice to enroll or to not
enroll in a qualified health benefits plan offered
through an exchange that is established under this
title, that covers the State in which the individual
resides, and that covers qualified health benefits

plans in the individual market.

“(2) QUALIFIED SMALL EMPLOYERS.

“(A) IN GENERAL.—In the case of a quali-

fied small employer
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“(i) such employer may elect to offer
to its employees qualified health benefits
plans offered through an exchange that is
established under this title, that covers the

State in which the employees resides, and

that covers qualified health benefits plans

in the small group market; and

“(i1) each employee of such employer

shall have the choice to enroll or to not en-

roll in a qualified health benefits plan of-

fered through such exchange.
If a qualified small employer elects to limit the
qualified health benefits plans or levels of cov-
erage under part C that employees may enroll
in through such exchange, employees may only
choose to enroll in those plans or plans in those
levels.

“(B) SELF-INSURED PLANS.—If a quali-
fied small employer offers its employees cov-
erage under a self-insured health benefits plan,
the employer may not offer its employees quali-
fied health benefits plans through an exchange.

“(3) MEMBERS OF CONGRESS AND CONGRES-

SIONAL STAFF REQUIRED TO PARTICIPATE IN EX-

CHHANGE.—
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“(A)  IN  GENERAL.—Notwithstanding

chapter 89 of title 5, United States Code, or

any provision of this title—

“(1) each Member of Congress and
Congressional employee shall be treated as
a qualified individual entitled to the right
under this paragraph to enroll in a quali-
fied health benefits plan in the individual
market offered through an exchange in the
State in which the Member or employee re-
sides; and

“(i1) any employer contribution under
such chapter on behalf of the Member or
employee may be paid only to the offeror
of a qualified health benefits plan in which
the Member or employee enrolled in
through such exchange and not to the of-
feror of a plan offered through the Federal
employees health benefit program under
such chapter.

“(B) PAYMENTS BY FEDERAL GOVERN-

MENT.—The Secretary, in consultation with the

Director of the Office of Personnel Manage-

ment, shall establish procedures under which—
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“(i) the employer contributions on be-
half of a Member or Congressional em-
ployee are actuarially adjusted for age; and

“(i1) the employer contributions may
be made directly to an exchange for pay-
ment to an offeror.

“(C) CONGRESSIONAL EMPLOYEE.—In this

paragraph, the term ‘Congressional employee’

O o0 9 AN U B~ W

means an employee whose pay 1s disbursed by

[a—
S

the Secretary of the Senate or the Clerk of the

[—
[—

House of Representatives.

[S—
[\

“(b) RESPONSIBILITY OF OFFERORS OF QUALIFIED

13 HeaLTH BENEFITS PLANS.—

14 “(1) ALL PLANS MUST BE OFFERED THROUGH
15 AN EXCHANGE.—An offeror of a qualified health
16 benefits plan in a State—

17 “(A) shall offer the plan through the ex-
18 change established by the State for the market
19 in which the plan is being offered; and

20 “(B) may offer such plan outside of an ex-
21 change.

22 “(2) OFFERORS MUST OFFER PLANS IN SILVER
23 AND GOLD PLANS.—An offeror of a qualified health
24 benefits plan in the individual or small group market
25 within a State—
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“(A) shall offer within that market at least

one qualified health benefits plan in the silver
coverage level and at least one such plan in the
oold coverage level; and

“(B) may offer 1 or more qualified health
benefits plan in the bronze and platinum cov-
erage levels, a catastrophic plan described in
section 2243(c¢), or a child-only plan described

In section 2243(d).

“(¢) RESPONSIBILITY OF EXCHANGES.—

“(1) IN GENERAL.—Each exchange offering

plans in the individual or small group market within
a State shall offer all qualified health benefits plans
in the State that are licensed by the State to be of-

fered 1in that market.

“(2) OFFERING OF STAND-ALONE DENTAL

“(A) IN GENERAL.—Each exchange within
a State shall allow an offeror of a health bene-
fits plan that only provides limited scope dental
benefits meeting the requirements of section
9832(¢)(2)(A) of the Internal Revenue Code of
1986 to offer the plan through the exchange
(either separately or in conjunction with a

qualified health benefits plan) if the plan pro-
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vides pediatric dental benefits meeting the re-
quirements of 2242(b)(11) for individuals who
have not attained the age of 21.

“(B) ELIGIBILITY FOR CREDIT AND SUB-
SIDY.—If an individual enrolls in both a quali-
fied health benefits plan and a plan deseribed
in subparagraph (A) for any plan year, the por-
tion of the premium for the plan described in
subparagraph (A) that (under regulations pre-
seribed by the Secretary) is properly allocable
to individuals covered by the plan who have not
attained the age of 21 before the beginning of
the plan year shall be treated as a premium
payable for a qualified health benefits plan for
purposes of determining the amount of the pre-
mium credit under section 36B of such Code
and cost-sharing subsidies under section 2237
with respect to the plan year.

“(d) ENROLLMENT THROUGH AGENTS OR BRO-

KERS.

The Secretary shall establish procedures under
which a State is required to allow agents or brokers—

“(1) to enroll individuals in any qualified health

benefits plans in the individual or small group mar-

ket as soon as the plan is offered through an ex-

change in the State; and
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1 “(2) to assist individuals in applying for pre-
2 mium credits and cost-sharing subsidies for plans
3 sold through an exchange.
4 «“SEC. 2232. QUALIFIED INDIVIDUALS AND SMALL EMPLOY-
5 ERS; ACCESS LIMITED TO CITIZENS AND LAW-
6 FUL RESIDENTS.
7 “(a) QUALIFIED INDIVIDUALS.—In this title:
8 “(1) IN GENERAL.—The term ‘qualified indi-
9 vidual” means, with respect to an exchange, an indi-
10 vidual who—
11 “(A) 1s seeking to enroll in a qualified
12 health benefits plan in the individual market of-
13 fered through the exchange; and
14 “(B) resides in the State that established
15 the exchange.
16 “(2) INCARCERATED INDIVIDUALS EX-
17 CLUDED.—An individual shall not be treated as a
18 qualified individual if, at the time of enrollment, the
19 individual 1s incarcerated, other than incarceration
20 pending the disposition of charges.
21 “(b) QUALIFIED SMALL EMPLOYER.—In this title,

22 the term ‘qualified small employer’ means an employer
23 that is a small employer that elects to make all full-time
24 employees of such employer eligible for 1 or more qualified

25 health benefits plans offered through an exchange estab-
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lished under this subtitle that offers qualified health bene-

fits plans in the small group market.

“(¢) ACCESS LIMITED TO LAWFUL RESIDENTS.—If

an individual is not, or is not reasonably expected to be
for the entire plan year for which enrollment is sought,
a citizen or national of the United States, an alien lawfully
admitted to the United States for permanent residence,

or an alien lawfully present in the United States—

“(1) the individual shall not be treated as a
qualified individual and may not be covered under a
qualified health benefits plan in the individual mar-
ket that is offered through an exchange; and

“(2) if the individual is an employee of a quali-
fied small employer offering employees the oppor-
tunity to enroll in a qualified health benefits plan in
the small group market through an exchange (or an
individual bearing a relationship to such an em-
ployee that entitles such individual to coverage
under such plan), the individual may not be covered
under such plan.

“Subpart 2—Establishment of Exchanges

“SEC. 2235. ESTABLISHMENT OF EXCHANGES BY STATES.

“(a) IN GENERAL.—Each State shall, not later than

24 July 1, 2013, establish —
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“(1) an exchange for the State that is designed
to facilitate the enrollment of qualified individuals in
qualified health benefits plans offered in the indi-
vidual market in the State; and

“(2) a Small Business Health Options Program
(in this title referred to as a ‘SIHHOP exchange’) that
1s designed to assist qualified small employers in fa-
cilitating the enrollment of their employees in quali-
fied health benefits plans offered in either the indi-
vidual or the small group market in the State.

“(b) STATE FLEXIBILITY.—
“(1) MERGER OF INDIVIDUAL AND SIHOP EX-

CIIANGES.—A State may elect to provide only one

exchange in the State for providing both exchange
and SHOP exchange services to both qualified indi-
viduals and qualified small employers, but only if the
exchange has separate resources to assist individuals
and employers.

“(2) REGIONAL EXCHANGES.—An exchange or
SHOP exchange may operate in more than 1 State
if—

“(A) each of the States agrees to the oper-
ation of the exchange in that State; and
“(B) the Secretary approves of the oper-

ation of the exchange in all such States.
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“(3) AUTHORITY TO CONTRACT FOR EXCHANGE

SERVICES.

“(A) CONTRACT WITH SUB-EXCHANGE.—

Subject to such conditions and restrictions as

the Secretary, in consultation with the Sec-

retary of the Treasury, may preseribe under

sections 2238 and 2248—

*S 1796 PCS

“(1) IN GENERAL.—A State may elect
to authorize an exchange established by
the State under this title to contract with
an eligible entity to carry out 1 or more re-
sponsibilities of the exchange, including
marketing and sale of qualified health ben-
efits plans offered by the exchange, enroll-
ment activities, broker relations, customer
service, customer education, premium bill-
ing and collection, member advocacy with
qualified health benefits plans, maintaining
call ecenter support, and performing the du-
ties of the exchange under section 2238 in
determining eligibility to participate in the
exchange and to receive any credit or sub-
sidy. An eligible entity may charge an ad-

ditional fee to be used to pay the adminis-
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trative and operational expenses of the en-

“(11) ELIGIBLE ENTITY.—In this sub-

paragraph, the term ‘eligible entity’ means

a person—

“(I) incorporated under, and sub-
ject to the laws of, 1 or more States;

“(II) that has demonstrated ex-
perience on a State or regional basis
in  the individual and small group
health insurance and benefits cov-
erage; and

“(IIT) that 1s not a health insur-
ance issuer or that is treated under
subsection (a) or (b) of section 52 as
a member of the same controlled
eroup of corporations (or under com-
mon control with) a health insurance

Issuer.

“(B) DELEGATION TO STATE MEDICAID

AGENCY.—A State may elect to authorize an

exchange established by the State under this

title to enter into an agreement with the State

medicaid agency under title XIX to carry out

the responsibilities of the exchange under this
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section 1n establishing the eligibility of individ-
uals to participate in the exchange and to re-
ceive the premium credit under section 368 of
the Internal Revenue Code of 1986 and the
cost-sharing subsidy under section 2247. An ex-
change may enter into an agreement under this
subparagraph only if the agreement meets re-
quirements promulgated by the Secretary (after
consultation with the Secretary of the Treas-
ury) ensuring that the agreement lowers overall
administrative costs and reduces the likelihood
of eligibility errors and disruptions in coverage.

“(¢) ESTABLISHMENT OF BROKER RATE SCHED-

ULES.—Each State shall provide for the establishment of
rate schedules for broker commissions paid by health ben-
efits plans offered through an exchange.

“(d) OFFERING OF PLANS IN LARGE GROUP MAR-
KET.—Beginning in 2017, each State may allow offerors
of health benefits plans in the large group market in the
State to offer the plans through an exchange. Nothing in
this subsection shall be construed as requiring an offeror
to offer such plans through an exchange.

“(e) INTERIM EXCHANGES BEFORE QUALIFIED

PLANS.
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“(1) IN GENERAL.—Each State shall, as soon
as practicable after the date of enactment of this
Act, establish an exchange through which enrollment
in eligible health insurance coverage is offered for
coverage during the period beginning January 1,
2010, and ending June 30, 2013. Each State may
use the database established wunder paragraph
(2)(C)(11) in the operation of the exchange.

“(2) ELIGIBLE HEALTH INSURANCE COV-
ERAGE.—In this subsection:

“(A) IN GENERAL.—The term ‘eligible
health insurance coverage’ means, with respect
to any State, any health insurance coverage
meeting the requirements of section 2244 which
18 offered—

“(i) by an issuer who is licensed to
offer such coverage in that State; and

“(i1) in the individual or small group
markets within the State.

“(B)  EXCEPTION FOR  MINI-MEDICAL
PLANS.—Such term shall not include any health
insurance coverage which, as determined under
regulations preseribed by the Secretary, offers
limited benefits or has a low annual limitation

on the amount of benefits provided.
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“(C) ADMINISTRATION.—

“(1) IN  GENERAL.—The Secretary
shall provide technical assistance to each
State in establishing exchanges under this
subsection.

“(i1) DATABASE OF PLAN OFFER-
INGS.—The Secretary, either directly or by
erant or contract with a private entity,
shall establish and maintain a database of
health insurance coverage in the individual
and small group markets. The Secretary
shall ensure that individuals and small em-
ployers are able to access the information
in the database that is specific to the State
in which the individuals and employees re-

side.

“SEC. 2236. FUNCTIONS PERFORMED BY SECRETARY,

“(a) AGREEMENTS TO PERFORM FUNCTIONS.

STATES, AND EXCHANGES.

The

Secretary shall enter into an agreement with each State

(in this section referred to as the ‘agreement’) setting

forth which of the functions described 1n this section with

respect to an exchange shall be performed by the Sec-

retary, the State, or the exchange.
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The agreement

shall provide for the State to establish procedures for the
certification, recertification, and decertification of a health
benefits plan as a qualified health benefits plan that meets
the requirements of this title for offering the plan through
exchanges within the State.

“(¢) OUTREACH AND ELIGIBILITY.—The agreement

shall provide for the conduct of the following activities:

“(1) OUTREACH.—

“(A) IN GENERAL.—The establishment
and carrying out of a plan to conduct outreach
activities to inform and educate individuals and
employers about the exchange, the annual open
enrollment periods described in  subsection
(d)(2), and options for qualified health benefits
plans offered through the exchange.

“(B) CALL CENTERS.—The establishment

and maintenance of call centers to provide in-
formation to, and answer questions from, indi-
viduals seeking to enroll in qualified health ben-
efit plans through an exchange, including pro-
viding multilingual assistance and mailing of
relevant information to individuals based on

their inquiry and zip code.
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“(C) INTERNET PORTALS.—The develop-
ment of a model template for an Internet portal
to be used to direct qualified individuals and
qualified small employers to qualified health
benefits plans, to assist individuals and employ-
ers In determining whether they are eligible to
participate in an exchange or eligible for a pre-
mium credit or cost-sharing subsidy, and to
present standardized information regarding
qualified health benefits plans offered through
an exchange to enable easier consumer choice.
Such template shall include with respect to each
qualified health benefits plan offered through
the exchange in each rating area access to the
uniform outline of coverage the plan is required
to provide under section 2205 and to a copy of
the plan’s policy.

“(D) RATING SYSTEM.—The establishment
of a rating system that would rate qualified
health benefits plans offered through an ex-
change on the basis of the relative quality and
price of plans in the same benefit level. The ex-
change shall include the quality rating in the

information provided to individuals and employ-
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| ers through the Internet portal established
2 under subparagraph (C).

3 “(2) ELIGIBILITY.—Subject to section 2238,
4 the making of timely determinations as to whether—
5 “(A) individuals or employers are qualified
6 individuals or qualified small employers eligible
7 to participate in the exchange; and

8 “(B) an individual is disqualified from par-
9 ticipation in the exchange or from receiving any
10 premium credit or cost-sharing subsidy because
11 the individual is not, or is not reasonably ex-
12 pected to be for the entire plan year for which
13 enrollment 1s sought, a citizen or national of the
14 United States, an alien lawfully admitted to the
15 United States for permanent residence, or an
16 alien lawfully present in the United States.

17 “(d) ENROLLMENT.—The agreement shall provide
18 for the establishment and carrying out of an enrollment
19 process which—
20 “(1) provides for enrollment in person, by mail,
21 by telephone, or electronically, including—
22 “(A) through enrollment in local hospitals
23 and schools, State motor vehicle offices, local
24 Social Security offices, locations operated by In-
25 dian tribes and tribal organizations, and any
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other accessible locations specified by the ex-
change; and

“(B) through use of the call center and
Web portal established under subsection (¢)(1);
“(2) provides for—

“(A) an initial open enrollment period
from March 1, 2013, through May 31, 2013;

“(B) annual open enrollment periods from
March 1 through May 31 of subsequent cal-
endar years;

“(C) special enrollment periods specified in
section 9801 of the Internal Revenue Code of
1986 and other special enrollment periods
under circumstances similar to such periods
under part D of title XVIII; and

“(D) special monthly enrollment periods
for Indians (as defined in section 4 of the In-
dian Health Care Improvement Act).

“(3) subject to section 2239—

“(A) establishes a uniform enrollment form
that qualified individuals and qualified small
businesses may use (either electronically or on
paper) in enrolling in qualified health benefits
plans offered through an exchange, and that

takes 1nto account criteria that the National
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Association of Insurance Commissioners devel-
ops and submits to the Secretary; and

“(B) informs individuals of eligibility re-
quirements for the medicaid program under

title XIX, the CHIP program under title XXI,

or any applicable State or local public program

and refers individuals to such programs if a de-
termination is made that the individuals are so
eligible;

“(4) establishes standardized marketing re-
quirements that are based on the standards used for
Medicare Advantage plans and ensures that mar-
keting practices with respect to qualified health ben-
efits plans offered through the exchange meet the re-
quirements; and

“(5) provides for a standardized format for pre-
senting health benefits plan options in the exchange,
including use of the uniform outline of coverage es-
tablished under section 1503 of the America’s
Healthy Future Act of 2009.

“(e) ELIGIBILITY FOR CREDIT AND SUBSIDY.—The
agreement shall provide for the establishment and use of
a calculator to determine the actual cost of coverage after
application of any premium credit or cost-sharing subsidy

and the carrying out of responsibilities under section 2248
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I with respect to the advance determination and payment
2 of such credits or subsidies.
3 “(f) CERTIFICATION OF EXEMPTION FROM INDI-
4 VIDUAL RESPONSIBILITY EXCISE TAX .—Subject to sec-
S tion 2238, the agreement shall establish procedures for—
6 “(1) granting a certification attesting that, for
7 purposes of the individual responsibility excise tax
8 under section 5000A of the Internal Revenue Code
9 of 1986, an individual is exempt from the individual
10 requirement or from the tax imposed by such section
11 because—
12 “(A) there is no affordable qualified health
13 benefits plan available through the exchange, or
14 the individual’s employer, covering the indi-
15 vidual; or
16 “(B) the individual meets the requirements
17 for any other such exemption from the indi-
18 vidual responsibility requirement or tax; and
19 “(2) transferring to the Secretary of the Treas-
20 ury or the Secretary’s delegate a list of the individ-
21 uals who are so exempt.

22 The Secretary shall establish the period for which any cer-

23 tification under this subsection is in effect.
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“SEC. 2237. DUTIES OF THE SECRETARY TO FACILITATE EX-

CHANGES.

“(a) CREDIT AND SUBSIDY DETERMINATIONS.—The

Secretary and the Secretary of the Treasury shall carry
out the responsibilities under section 2248 (relating to ad-
vance determination and payment of premium ecredit and
cost-sharing subsidies) that are delegated specifically to
the Secretary and the Secretary of the Treasury.

“(b) SHOP EXCHANGE ASSISTANCE.—The Sec-
retary shall designate an office within the Department of
Health and Human Services to provide technical assist-
ance to States to facilitate the participation of qualified

small businesses in SHOP exchanges.

“(¢) FUNDING OF START-UP COSTS.

“(1) IN GENERAL.—The Secretary shall pay to
each State the amount the Secretary reasonably esti-
mates to be the unreimbursed start-up costs for any
exchange or SHOP exchange established within a
State. The Secretary shall make separate payments
for the start-up costs of the interim and permanent
exchanges.

“(2) OPERATIONAL COSTS.

No payments shall
be made under this subsection for any operational
costs of an exchange after the initial start-up is

completed but an exchange may assess each quali-
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fied health benefits plan offered through the ex-

change its proportional share of such costs.

“SEC. 2238. PROCEDURES FOR DETERMINING ELIGIBILITY

FOR EXCHANGE PARTICIPATION, PREMIUM
CREDITS AND COST-SHARING SUBSIDIES,
AND INDIVIDUAL RESPONSIBILITY EXEMP-
TIONS.

“(a) IN GENERAL.—The Secretary shall establish a

program meeting the requirements of this section for de-

termining—

“(1) whether an individual who is to be covered
by a qualified health benefits plan offered through
an exchange, or who is claiming a premium credit or
cost-sharing subsidy, meets the requirements of sec-
tions 2236(¢)(2)(B) and 2247(e) of this title and
section 36B(e) of the Internal Revenue Code of
1986 that the individual be a citizen or national of
the United States, an alien lawfully admitted to the
United States for permanent residence, or an alien
lawfully present in the United States;

“(2) in the case of an individual claiming a pre-
mium credit or cost-sharing subsidy under section

36B of such Code or section 2247—
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“(A) whether the individual meets the in-
come and coverage requirements of such sec-
tions; and
“(B) the amount of the credit or subsidy;
“(3) whether an individual’s coverage under an
employer-sponsored health benefits plan is treated as
unaffordable under sections 36B(e)(2)(C),
4980H((¢)(2), and 5000A(e)(2); and

“(4) whether to grant a certification under sec-
tion 2237(f) attesting that, for purposes of the indi-
vidual responsibility excise tax under section 5000A
of the Internal Revenue Code of 1986, an individual
1s entitled to an exemption from either the individual
responsibility requirement or the tax imposed by
such section.

“(b) INFORMATION REQUIRED TO BE PROVIDED BY

“(1) IN GENERAL.—An applicant for enrollment
in a qualified health benefits plan offered through an
exchange shall provide—

“(A) the name, address, and date of birth
of each individual who is to be covered by the
plan (in this subsection referred to as an ‘en-

rollee’); and
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“(B) the information required by any of
the following paragraphs that is applicable to
an enrollee.

“(2) CITIZENSHIP OR IMMIGRATION STATUS.—

The following information shall be provided with re-

spect to every enrollee:

“(A) In the case of an enrollee whose eligi-
bility is based on an attestation of citizenship of
the enrollee, the enrollee’s social security num-
ber.

“(B) In the case of an individual whose eli-
oibility 1s based on an attestation of the enroll-
ee’s immigration status, the enrollee’s social se-
curity number (if applicable) and such identi-
fying information with respect to the enrollee’s
immigration status as the Secretary, after con-
sultation with the Secretary of Homeland Secu-
rity, determines appropriate.

“(3) ELIGIBILITY AND AMOUNT OF CREDIT OR

SUBSIDY.—In the case of an enrollee with respect to
whom a premium credit or cost-sharing subsidy
under section 36B of such Code or section 2247 is

being claimed, the following information:

“(A) INFORMATION REGARDING INCOME

AND FAMILY SIZE.—The information described
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in section 6103(1)(21) for the taxable year end-
ing with or within the second calendar year pre-
ceding the calendar year in which the plan year
begins.

The

“(B) CHANGES IN CIRCUMSTANCES.
information described in section 2248(b)(2), in-
cluding information with respect to individuals
who were not required to file an income tax re-
turn for the taxable year described in subpara-
oraph (A) or individuals who experienced
changes in marital status or family size or sig-
nificant reductions in income.

“(4) EMPLOYER-SPONSORED COVERAGE.—In

the case of an enrollee with respect to whom eligi-
bility for a premium ecredit under section 36B of
such Code or cost-sharing subsidy under section
2247, is being established on the basis that the en-
rollee’s (or related individual’s) employer is not
treated under section 36B(¢)(2)(C) of such Code as
providing essential benefits coverage or affordable

essential benefits coverage, the following informa-

“(A) The name, address, and employer
identification number (if available) of the em-

ployer.
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“(B) Whether the enrollee or individual is
a full-time employee and whether the employer
provides such essential benefits coverage.

“(C) If the employer provides such essen-
tial benefits coverage, the lowest cost option for
the enrollee’s or individual’s enrollment status
and the enrollee’s or individual’s required con-
tribution (as defined in section 5000A(e)(2) of
such Code) under the employer-sponsored plan.

“(D) If an enrollee claims an employer’s
essential benefits coverage is unaffordable, the
information described in paragraph (3).

“(5) EXEMPTIONS FROM INDIVIDUAL RESPON-

In the case of an indi-

vidual who 1s seeking an exemption certificate under
section 2237(f) from any requirement or tax im-

posed by section 5000A, the following information:

“(A) In the case of an individual seeking
exemption based on the individual’s status as a
member of an exempt religious sect or division,
as a member of a health care sharing ministry,
as an Indian, or as an individual eligible for a
hardship exemption, such information as the

Secretary shall preseribe.
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“(B) In the case of an individual seeking
exemption based on the lack of affordable cov-
erage or the individual’s status as a taxpayer
with household income less than 100 percent of
the poverty line, the information described in
paragraphs (3) and (4), as applicable.

“(¢) VERIFICATION OF INFORMATION CONTAINED IN

RECORDS OF SPECIFIC FEDERAL OFFICIALS.

“(1) INFORMATION TRANSFERRED TO SEC-
RETARY.—An exchange shall submit the information
provided by an applicant under subsection (b) to the
Secretary for verification in accordance with the re-
quirements of this subsection and subsection (d).

“(2) CITIZENSHIP OR IMMIGRATION STATUS.

“(A) COMMISSIONER OF SOCIAL SECU-
RITY.—The Secretary shall submit to the Com-
missioner of Social Security the following infor-
mation for a determination as to whether the
information provided is consistent with the in-
formation in the records of the Commissioner:

“(1) The name, date of birth, and so-
clal security number of each individual for
whom such information was provided

under subsection (b)(2).
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“(11) The attestation of an individual
that the individual is a citizen.

“(B) SECRETARY OF HOMELAND SECU-

RITY.—

*S 1796 PCS

“(1) IN GENERAL.—In the case of an
individual—

“(I) who attests that the indi-
vidual is an alien lawfully admitted to
the United States for permanent resi-
dence or an alien lawfully present in
the United States; or

“(II) who attests that the indi-
vidual is a citizen but with respect to
whom the Commissioner of Social Se-
curity has notified the Secretary
under subsection (e)(3) that the attes-
tation is inconsistent with information
in the records maintained by the
Jommissioner;

the Secretary shall submit to the Secretary
of Homeland Security the information de-
scribed in celause (11) for a determination as
to whether the information provided is con-
sistent with the information in the records

of the Secretary of Homeland Security.
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“(11) INFORMATION.—The information

described in clause (ii) is the following:

“(I) The name, date of birth, and
any identifying information with re-
spect to the individual’s immigration
status  provided under subsection
(b)(2).

“(II) The attestation that the in-
dividual 1s an alien lawfully admitted
to the United States for permanent
residence or an alien lawfully present
in the United States or in the case of
an individual deseribed in clause
(1)(II), the attestation that the indi-
vidual 1s a citizen.

“(3) ELIGIBILITY FOR CREDIT AND SUBSIDY.—
The Secretary shall submit the information de-
seribed in subsection (b)(3)(A) provided under para-
oraph (3), (4), or (5) of subsection (b) to the Sec-
retary of the Treasury for verification of household
income and family size for purposes of eligibility.

“(4) METIHOD.—The Secretary, in consultation
with the Secretary of the Treasury, the Secretary of

Homeland Security, and the Commissioner of Social
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Security, shall provide that verifications and deter-

minations under this subsection shall be done—

“(A) through use of an on-line system or
otherwise for the electronic submission of, and
response to, the information submitted under
this subsection with respect to an applicant; or

“(B) by determining the consistency of the
information submitted with the information
maintained in the records of the Secretary of
the Treasury, the Secretary of Homeland Secu-
rity, or the Commissioner of Social Security
through such other method as is approved by
the Secretary.

“(d) VERIFICATION BY SECRETARY.—In the case of
information provided under subsection (b) that is not sub-
ject to verification under subsection (¢), the Secretary
shall verify the accuracy of such information in such man-
ner as the Secretary determines appropriate, including
delegating responsibility for verification to the exchange.

“(e) ACTIONS RELATING TO VERIFICATION.—

“(1) IN GENERAL.—Each person to whom the
Secretary provided information under subsection (¢)
shall report to the Secretary under the method es-
tablished under subsection (¢)(4) the results of its

verification and the Secretary shall notify the ex-
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change of such results. Each person to whom the
Secretary provided information under subsection (d)
shall report to the Secretary in such manner as the
Secretary determines appropriate.

“(2) VERIFICATION.—

“(A) ELIGIBILITY FOR ENROLLMENT AND
SUBSIDIES.—If information provided by an ap-
plicant under paragraphs (1), (2), (3), and (4)
of subsection (b) 1s verified under subsections
(¢) and (d)—

“(1) the individual’s eligibility to enroll
through the exchange and to apply for pre-
mium credits and cost-sharing subsidies
shall be satisfied; and

“(i1) the Secretary shall, if applicable,
notify the Secretary of the Treasury under
section 2248(¢) of the amount of any ad-
vance payment to be made.

“(B) EXEMPTION FROM INDIVIDUAL RE-
SPONSIBILITY.—If information provided by an
applicant under subsection (b)(5) is verified
under subsections (¢) and (d), the Secretary
shall issue the certification of exemption de-

scribed in section 2236(f).
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“(3) INCONSISTENCIES.—If the information
provided by an applicant is inconsistent with infor-
mation in the records maintained by persons under
subsection (¢) or is not verified under subsection (d),
the Secretary shall notify the exchange and the ex-
change shall take the following actions:

“(A) REASONABLE EFFORT.—The ex-
change shall make a reasonable effort to iden-
tify and address the causes of such inconsist-
ency, including through typographical or other
clerical errors, by contacting the applicant to
confirm the accuracy of the information, and by
taking such additional actions as the Secretary,
through regulation or other guidance, may iden-
tify.

“(B) NOTICE AND OPPORTUNITY TO COR-
RECT.—In the case the inconsistency or inabil-
ity to verify is not resolved under subparagraph
(A), the exchange shall—

“(1) notify the applicant of such fact;
“(i1) provide the applicant with a rea-
sonable period from the date on which the
notice required under clause (i) is received
by the applicant to either present satisfac-

tory documentary evidence or resolve the
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inconsistency with the person verifying the
imformation under subsection (¢).
“(4) SPECIFIC ACTIONS.—
“(A) CITIZENSOIP OR IMMIGRATION STA-

TUS.

If an inconsistency involving citizenship
or immigration status with respect to any en-
rollee 1s unresolved under this subsection, the
exchange shall notify the applicant that the en-
rollee 1s not eligible to participate in the ex-
change.

“(B) ELIGIBILITY OR AMOUNT OF CREDIT
OR SUBSIDY.—If an inconsistency mvolving the
eligibility for, or amount of, any credit or sub-
sidy is unresolved under this subsection, the ex-
change shall notify the applicant of the amount
(if any) of the credit or subsidy.

“(C) EMPLOYER AFFORDABILITY.—If the
Secretary notifies an exchange that an enrollee
i1s eligible for a premium credit under section
368 of such Code or cost-sharing subsidy under
section 2247 because the enrollee’s (or related
individual’s) employer does not provide essential
benefits coverage through an employer-spon-
sored plan or that the employer does provide

that coverage but it is not affordable coverage,
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the exchange shall notify the employer of such
fact and that the employer may be liable for the
tax 1mposed by section 4980H with respect to
an employee.

“(D) EXEMPTION.—In any case where the
inconsistency involving, or inability to verify, in-
formation provided under subsection (b)(5) is
not resolved, the exchange shall notify an appli-
cant that no certification of exemption from any
requirement or tax under section 5000A will be

issued.

“(E) APPEALS PROCESS.—The exchange
shall also notify each person receiving notice
under this paragraph of the appeals processes

established under subsection (f).

“(f) APPEALS AND REDETERMINATIONS.—

“(1) IN GENERAL.—The Secretary, in consulta-

tion with the Secretary of the Treasury, the Sec-
retary of HHomeland Security, and the Commissioner
of Social Security, shall establish procedures by
which the Secretary or one of such other Federal of-

ficers—

“(A) hears and makes decisions with re-
speet to appeals of any determination under

subsection (¢); and
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1 “(B) redetermines eligibility on a periodic
2 basis in appropriate circumstances.
3 “(2) EMPLOYER LIABILITY.—The Secretary
4 shall establish a separate appeals process for em-
5 ployers who are notified under subsection (e)(4)(C)
6 that the employer may be liable for the tax imposed
7 by section 4980 with respect to an employee be-
8 cause of a determination that the employer does not
9 provide essential benefits coverage through an em-
10 ployer-sponsored plan or that the employer does pro-
11 vide that coverage but it is not affordable coverage
12 with respect to an employee. Such process shall pro-
13 vide an employer the opportunity to—
14 “(A) present information to the exchange
15 for review of the determination either by the ex-
16 change or the person making the determination,
17 including evidence of the employer-sponsored
18 plan and employer contributions to the plan;
19 and
20 “(B) have access to the data used to make
21 the determination to the extent allowable by
22 law.
23 Such process shall be in addition to any rights of ap-
24 peal the employer may have under subtitle I of the
25 Internal Revenue Code of 1986.

*S 1796 PCS



O o0 N N W Bk W

[\© TN NG TN N T NG N NG I NS B N e T e e T e T e e T
[ T N O N N = = N R - BN B o) W ) B ~S O I NO S e

113

“(2) CONFIDENTIALITY OF APPLICANT INFORMA-
TION.—Any person who receives information provided by
an applicant under subsection (b), or receives information
from a Federal agency under subsection (c¢), (d), or (e)
shall—

“(1) use the information only for the purposes
of, and to the extent necessary in, ensuring the effi-
cient operation of the exchange, including verifying
the eligibility of an individual to enroll through an
exchange or to claim a premium credit or cost-shar-
ing subsidy or the amount of the credit or subsidy;
and

“(2) not disclose the information to any other
person except as provided in this section.

“(h) PENALTIES.—

“(1) FALSE OR FRAUDULENT INFORMATION.—

“(A) CIVIL PENALTY.—If—
“(i) any person fails to provides cor-
rect information under subsection (b); and
“(11) such failure 1s attributable to
negligence or disregard of any rules or reg-
ulations of the Secretary,

such person shall be subject, in addition to any

other penalties that may be preseribed by law,

to a civil penalty of not more than $25,000 with
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| respect to any failures involving an application
2 for a plan year. For purposes of this subpara-
3 oraph, the terms ‘negligence’ and ‘disregard’
4 shall have the same meanings as when used in
5 section 6662 of the Internal Revenue Code of
6 1986.

7 “(B) CRIMINAL PENALTY.—Any person
8 who knowingly and willfully provides false or
9 fraudulent information under subsection (b)
10 shall be guilty of a felony, and upon conviction
11 thereof, shall be fined not more than $250,000,
12 imprisoned for not more than 5 years, or both.
13 “(2) IMPROPER USE OR DISCLOSURE OF INFOR-
14 MATION.—Any person who knowingly and willfully
15 uses or discloses information in violation of sub-
16 section () shall be guilty of a felony, and upon con-
17 viction thereof, shall be fined not more than
18 $25,000, imprisoned for not more than 5 years, or
19 both.
20 <“SEC. 2239. STREAMLINING OF PROCEDURES FOR ENROLL-
21 MENT THROUGH AN EXCHANGE AND STATE
22 MEDICAID, CHIP, AND HEALTH SUBSIDY PRO-
23 GRAMS.
24 “(a) IN GENERAL.—The Secretary shall establish a

25 system meeting the requirements of this section under
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which residents of each State may apply for enrollment

in, receive a determination of eligibility for participation

in, and continue participation in, applicable State health

subsidy programs.

“(b) REQUIREMENTS RELATING TO FORMS AND NO-

TICE.—

“(1) REQUIREMENTS RELATING TO FORMS.—

“(A) IN GENERAL.—The Secretary shall

develop and provide to each State a single,

streamlined form that—

*S 1796 PCS

“(1) may be used to apply for all ap-
plicable State health subsidy programs
within the State;

“(i1) may be filed online, in person, by
mail, or by telephone;

“(i11) may be filed with an exchange
or with State officials operating one of the
other applicable State health subsidy pro-
orams; and

“(1v) 18 structured to maximize an ap-
plicant’s ability to complete the form satis-
factorily, taking into account the charac-
teristics of individuals who qualify for ap-

plicable State health subsidy programs.
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“(B) STATE AUTHORITY TO ESTABLISH
FORM.—A State may develop and use its own
single, streamlined form as an alternative to the
form developed under subparagraph (A) if the
alternative form is consistent with standards
promulgated by the Secretary under this sec-
tion.

“(O) SUPPLEMENTAL BELIGIBILITY

FORMS.—The Secretary may allow a State to

use a supplemental or alternative form in the

case of individuals who apply for eligibility that

1s not determined on the basis of the household
income (as defined in section 36B of the Inter-

nal Revenue Code of 1986).

“(2) NoT1icE.—The Secretary shall provide that
an applicant filing a form under paragraph (1) shall
receive notice of eligibility for an applicable State
health subsidy program without any need to provide
additional information or paperwork unless such in-
formation or paperwork is specifically required by
law when information provided on the form is incon-
sistent with data used for the electronic verification
under paragraph (3) or is otherwise insufficient to

determine eligibility.
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1 “(¢) REQUIREMENTS RELATING TO ELIGIBILITY
2 BASED ON DATA EXCHANGES.
3 “(1) DEVELOPMENT OF SECURE INTER-
4 FACES.—Each State shall develop for all applicable
5 State health subsidy programs a secure, electronic
6 interface allowing an exchange of data (including in-
7 formation contained in the application forms de-
8 scribed in subsection (b)) that allows a determina-
9 tion of eligibility for all such programs based on a
10 single application. Such interface shall be compatible
11 with the exchange method established for data
12 verification under section 2238(¢)(4).
13 “(2) DATA MATCHING PROGRAM.—Each appli-
14 cable State health subsidy program shall participate
15 in a data matching arrangement for determining eli-
16 eibility for participation in the program under para-
17 oraph (3) that—
18 “(A) provides access to data described in
19 paragraph (3);
20 “(B) applies only to individuals who—
21 “(1) receive assistance from an appli-
22 cable State health subsidy program; or
23 “(11) apply for such assistance—
24 “(I) by filing a form deseribed in
25 subsection (b); or
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“(IT) by requesting a determina-
tion of eligibility and authorizing dis-
closure of the information described in
paragraph (3) to applicable State
health coverage subsidy programs for
purposes of determining and estab-
lishing eligibility; and

“(C) consistent with standards promul-

cated by the Secretary, including the privacy

and data security safeguards described in sec-

tion 1946 or that are otherwise applicable to

such programs.

“(3) DETERMINATION OF ELIGIBILITY.—

“(A) IN GENERAL.—Each applicable State

health subsidy program shall, to the maximum

extent practicable—
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“(1) establish, verify, and update eligi-
bility for participation in the program
using the data matching arrangement
under paragraph (2); and

“(i1) determine such eligibility on the
basis of reliable, third party data, includ-
ing information described in sections 1137,
453(1), and 1942(a), obtained through

such arrangement.
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“(B) EXCEPTION.—This paragraph shall
not apply in circumstances with respect to
which the Secretary determines that the admin-
istrative and other costs of use of the data
matching arrangement under paragraph (2)
outweigh its expected gains in accuracy, effi-
ciency, and program participation.

“(4) SECRETARIAL STANDARDS.—The Sec-

retary shall, after consultation with persons in pos-
session of the data to be matched and representa-
tives of applicable State health subsidy programs,
promulgate standards governing the timing, con-
tents, and procedures for data matching described in
this subsection. Such standards shall take into ac-
count administrative and other costs and the value
of data matching to the establishment, verification,
and updating of eligibility for applicable State health
subsidy programs.

“(d) ADMINISTRATIVE AUTHORITY.—

“(1) AGREEMENTS.—Subject to section 2238
and section 6103(1)(21) of the Internal Revenue
Code of 1986 and any other requirement providing

safeguards of privacy and data integrity, the Sec-

retary may establish model agreements, and enter
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into agreements, for the sharing of data under this

section.

“(2) AUTHORITY OF EXCHANGE TO CONTRACT
OoUT.—Nothing in this section shall be construed
to—

“(A) prohibit contractual arrangements
through which a State medicaid agency deter-
mines eligibility for all applicable State health
subsidy programs, but only if such agency com-
plies with the Secretary’s requirements ensuring
reduced administrative costs, eligibility errors,
and disruptions in coverage; or

“(B) change any requirement under title
XIX that eligibility for participation in a
State’s medicaid program must be determined
by a public agency.

“(e) APPLICABLE STATE HEALTHI SUBSIDY PRO-
GRAM.—In this section, the term ‘applicable State health
subsidy program’ means—

“(1) the program under this title for the enroll-
ment in qualified health benefits plans offered
through an exchange, including the premium credits
under section 36B of the Internal Revenue Code of
1986 and cost-sharing subsidies under section 2237,

“(2) a State medicaid program under title XIX;
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“(3) a State children’s health insurance pro-
oram (CHIP) under title XXI; and

“(4) a State program under section 2228 estab-
lishing qualified basic health plans.”.

(b) STUDY OF ADMINISTRATION OF EMPLOYER RE-

SPONSIBILITY.—

(1) IN GENERAL.—The Secretary of Health and
Human Services shall, in consultation with the Sec-
retary of the Treasury, conduct a study of the proce-
dures that are necessary to ensure that in the ad-
ministration of part B of subtitle A of title XXII of
the Social Security Act (as added by this section)
and section 4980H of the Internal Revenue Code of
1986 (as added by section 1306) that the following
rights are protected:

(A) The rights of employees to preserve
their right to confidentiality of their taxpayer
return information and their right to enroll in
a qualified basic health benefits plan through
an exchange if an employer does not provide af-
fordable coverage.

(B) The rights of employers to adequate
due process and access to information necessary
to accurately determine any tax imposed on em-

plovers.
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(2) REPORT.—Not later than July 1, 2012, the
Secretary of Health and Human Services shall re-
port the results of the study conducted under para-
oeraph (1), including any recommendations for legis-
lative changes, to the Committees on Finance and
Health, Education, Liabor and Pensions of the Sen-
ate and the Committees of Education and Labor and
Ways and Means of the House of Representatives.

SEC. 1102. ENCOURAGING MEANINGFUL USE OF ELEC-
TRONIC HEALTH RECORDS.

(a) STUDY.—The Secretary of Health and Human
Services shall conduct a study of methods that can be em-
ployed by qualified health benefits plans offered through
an exchange to encourage increased meaningful use of
electronic health records by health care providers, includ-
ng—

(1) payment systems established by qualified
health benefit plans that provide higher rates of re-
imbursement for health care providers that engage
in meaningful use of electronic health records; and

(2) promotion of low-cost electronic health
record software packages that are available for use
by health care providers, including software pack-
ages that are available to health care providers

through the Veterans Administration.

*S 1796 PCS



O© o0 3 O WD B W N -

e T S N N e T e T e T
O o0 N O »n B~ W N = O

123
(b) REPORT.—

(1) IN GENERAL.—Not later than 24 months
after the date of enactment of this Act, the Sec-
retary shall submit to Congress a report containing
the results of the study conducted under subsection
(a), together with recommendations for such legisla-
tion and administrative action as the Secretary de-
termines appropriate, including recommendations re-
carding the feasibility and effectiveness of payment
systems established by qualified health benefit plans
offered through an exchange to provide for higher
rates of reimbursement for health care providers
that engage in meaningful use of electronic health
records.

(2) DISSEMINATION TO EXCHANGES.—Not later
than 12 month after submitting the report under
paragraph (1), the Secretary shall provide such re-
port to any regional exchange or exchange estab-

lished within a State.
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Subtitle C—Making Coverage
Affordable

PART I—ESSENTIAL BENEFITS COVERAGE

SEC. 1201. PROVISIONS TO ENSURE COVERAGE OF ESSEN-
TIAL BENEFITS.

Title XXII of the Social Security Act (as added by
section 1001 and amended by section 1101) is amended
by adding at the end the following:

“PART C—MAKING COVERAGE AFFORDABLE
“Subpart 1—Essential Benefits Coverage
“SEC. 2241. REQUIREMENTS FOR QUALIFIED HEALTH BEN-
EFITS PLAN.

“A health benefits plan shall be treated as a qualified
health benefits plan for purposes of this title only if—

“(1) the plan provides an essential benefits
package described in section 2242;

“(2) subject to section 2243(¢), the plan pro-
vides either the bronze, silver, gold, or platinum level
of coverage described in section 2243; and

“(3) the offeror of the plan charges the same
premium rate for the plan without regard to whether
the plan is purchased through an exchange or
whether the plan is purchased directly from the of-

feror or through an agent.
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“SEC. 2242. ESSENTIAL BENEFITS PACKAGE DEFINED.

“(a) IN GENERAL.—In this division, the term ‘essen-

tial benefits package’ means, with respect to any health

benefits plan, coverage that—

“(1) provides payment for the items and serv-
1ces described in subsection (b) in accordance with
eenerally accepted standards of medical or other ap-
propriate clinical or professional practice;

“(2) limits cost-sharing for such covered health
care items and services in accordance with sub-
section (¢);

“(3) meets the requirements with respect to
specific items and services described in subsection
(d); and

“(4) does not impose any annual or lifetime
limit on the coverage of such covered health care
items and services.

“(b) MINIMUM SERVICES TO BE COVERED.—Subject

to subsection (e), the items and services described in this

subsection are the following:

“(1) Hospitalization.

“(2) Outpatient hospital and outpatient clinic¢
services, including emergency department services.

“(3) Professional services of physicians and
other health professionals.

“(4) Medical and surgical care.
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1 “(5) Such services, equipment, and supplies in-
2 cident to the services of a physician’s or a health
3 professional’s delivery of care in institutional set-
4 tings, physician offices, patients’ homes or place of
5 residence, or other settings, as appropriate.

6 “(6) Prescription drugs.

7 “(7) Rehabilitative and habilitative services.

8 “(8) Mental health and substance use disorder
9 services, including behavioral health treatment.

10 “(9) Preventive services, including those serv-
11 ices recommended with a grade of A or B by the
12 United States Preventive Services Task Force and
13 those vaccines recommended for use by the Advisory
14 Committee on Immunization Practices (an advisory
15 committee established by the Secretary, acting
16 through the Director of the Centers for Disease
17 Control and Prevention).

18 “(10) Maternity benefits.

19 “(11) Well baby and well child care and oral
20 health, vision, and hearing services, equipment, and
21 supplies for children under 21 years of age.
22 “(¢) REQUIREMENTS RELATING TO COST-SHAR-
23 ING.—

24 “(1) NO COST-SHARING FOR PREVENTIVE SERV-
25 ICES.—There shall be no cost-sharing under an es-
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sential benefits package for preventive items and

services described in subsection (b)(9).

“(2) ANNUAL LIMITATION ON COST-SHARING.—

“(A) 2013.—The cost-sharing incurred

under an essential benefits package with respect
to self-only coverage or coverage other than
self-only coverage for a plan year beginning in
2013 shall not exceed the dollar amounts in ef-
fect under section 223(¢)(2)(A) of the Internal
Revenue Code of 1986 for self-only and family
coverage, respectively, for taxable years begin-
ning in 2013.

“(B) 2014 AND LATER.—In the case of
any plan year beginning in a calendar year
after 2013, the limitation under this paragraph
shall—

“(1) in the case of self-only coverage,
be equal to the dollar amount under sub-
paragraph (A) for self-only coverage, in-
creased by an amount equal to the product
of that amount and the premium adjust-
ment percentage under paragraph (7) for
the calendar year; and

“(i1) in the case of other coverage,

twice the amount in effect under clause (1).
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If the amount of any increase under clause (i)
is not a multiple of $50, such increase shall be
rounded to the next lowest multiple of $50.

“(3) ANNUAL LIMITATION ON DEDUCTIBLES

EMPLOYER-SPONSORED PLANS.

“(A) IN GENERAL.—In the case of a health
benefits plan offered in the small group market,
the deductible under an essential benefits pack-
age shall not exceed—

“(1) $2,000 in the case of a plan cov-
ering a single individual; and
“(i1) $4,000 in the case of any other
plan.
The amounts under clauses (i) and (i) may be
increased by the maximum amount of reim-
bursement which i1s reasonably available to a
participant under a flexible spending arrange-
ment described in section 106(¢)(2) of the In-
ternal Revenue Code of 1986 (determined with-
out regard to any salary reduction arrange-
ment).

“(B) INDEXING OF LIMITS.—In the case of

any plan year beginning in a calendar year

after 2013
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“(1) the dollar amount under subpara-
oraph (A)(1) shall be increased by an
amount equal to the product of that
amount and the premium adjustment per-
centage under paragraph (7) for the cal-
endar year; and

“(11) the dollar amount under sub-
paragraph (A)(ii) shall be increased to an
amount equal to twice the amount in effect
under subparagraph (A)(1) for plan years
beginning in the calendar year, determined

after application of clause (i).

If the amount of any increase under clause (1)

is not a multiple of $50, such increase shall be

rounded to the next lowest multiple of $50.
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“(C) LIMITATIONS.—

“(1) ACTUARIAL VALUE.—The limita-
tion under this paragraph shall be applied
in such a manner so as to not affect the
actuarial value of any qualified health ben-
efits plan, including a plan in the bronze
level.

“(11)  CATASTROPHIC  PLAN.—This
paragraph shall not apply to a catastrophic

plan described in section 2243(c).
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“(4) PARITY WITHIN CATEGORIES.—In the case
of items and services described in paragraphs (1),
(2), (3), and (5) of subsection (b), the cost-sharing
incurred under an essential benefits package shall be
the same for treatment of conditions within each
such category of covered services.
“(5) SPECIAL RULE FOR VALUE-BASED DE-
SIGN.—
“(A) IN GENERAL.—Paragraphs (1) and
(4) shall not apply in the case of a health bene-
fits plan for which a value-based design is used.
“(B) VALUE-BASED DESIGN.—For pur-
poses of subparagraph (A), a value-based de-
sign 1s a methodology under which—

“(1) clinically beneficial preventive
screenings, lifestyle interventions, medica-
tions, iImmunizations, diagnostic tests and
procedures, and treatments are identified;
and

“(i1) cost-sharing for items and serv-
1ces described in clause (1) is reduced or
eliminated to reflect the high value and ef-
fectiveness of the items and services.

“(6) COST-SHARING.—In this title, the term

‘cost-sharing’” includes deductibles, coinsurance, co-
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payments, and similar charges but does not include
premiums or any network payment differential for
covered services or spending for non-covered serv-
ices.

“(7) PREMIUM ADJUSTMENT PERCENTAGE.—
For purposes of paragraphs (2)(B)(i) and (3)(B)(i),
the premium adjustment percentage for any cal-
endar year is the percentage (if any) by which the
average per capita premium for health insurance
coverage in the United States for the preceding cal-
endar year (as estimated by the Secretary no later
than October 1 of such preceding calendar year) ex-
ceeds such average per capita premium for 2012 (as
determined by the Secretary).

“(d) SPECIFIC ITEMS AND SERVICES.

“(1) PRESCRIPTION DRUGS.—An essential ben-
efits package shall at least meet the class and cov-
erage requirements of part D of title XVIII of this
Act with respect to presceription drugs.

“(2) MENTAL HEALTH AND SUBSTANCE USE

DISORDER SERVICES.—An essential benefits package

shall at least meet the minimum standards required
by Federal or State law for coverage of mental
health and substance use disorder services, including

ensuring that any financial requirements and treat-
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ment limitations applicable to such services comply
with the requirements of section 9812(a) of the In-
ternal Revenue Code of 1986 in the same manner as

such requirements apply to a group health plan.

If a

“(3) TOBACCO CESSATION PROGRAMS.
health benefits plan varies its premium on the basis
of tobacco use, an essential benefits package shall
include coverage for tobacco cessation programs, in-
cluding counseling and pharmacotherapy (involving
either prescription or nonprescription drugs).

“(4) OTHER ITEMS AND SERVICES.—An essen-

tial benefits package shall include coverage of day
surgery and related anaesthesia, diagnostic images
and screening (including x-rays), and radiation and
chemotherapy.

“(5) PEDIATRIC DENTAL BENEFITS.—If a
health benefits plan described in section 2231(c)(2)
(relating to stand-alone dental benefits plans) is of-
fered through an exchange, another health benefits
plan offered through such exchange shall not fail to
be treated as a qualified health benefits plan solely
because the plan does not offer coverage of benefits
offered through the stand-alone plan that are other-

wise required under subsection (b)(11).
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“(6) SPECIAL RULES FOR EMERGENCY DEPART-

MENT SERVICES.

A health benefits plan shall not
be treated as meeting the requirements of subsection
(b)(2) to provide coverage for emergency department
services unless the plan provides that—

“(A) coverage for such services will be pro-
vided without regard to any requirement under
the plan for prior authorization of services or
any limitation on coverage where the provider
of services does not have a contractual relation-
ship with the plan for the providing of services;
and

“(B) if such services are provided out-of-
network, any cost-sharing required by the plan
does not exceed the cost-sharing that would be
required if such services were provided in-net-
work.

“(e) SPECIFICATION AND ANNUAL UPDATE.—
“(1) IN GENERAL.—Not later than July 1,
2012, the Secretary shall—

“(A) define the benefit categories estab-
lished under subsection (b) for qualified health
benefits plans offered in the individual market

within a State; and
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“(B) specify the covered treatments, items,
and services within each of such categories.
The Secretary shall establish such benefits coverage
on the basis of the most recent medical evidence and

information with respect to scientific advancement.

“(2) ANNUAL UPDATES.—The Secretary shall
annually update the benefits coverage determined
under paragraph (1). The Secretary may address
any gaps 1n access to coverage or changes in the evi-
dence base by modifying or adding any category of
benefits and covered treatments, items, and services.

“(3) LiMITATION.—The Secretary shall ensure
that the scope of the benefits coverage under this
subsection is not more extensive than the scope of
the benefits provided under a typical employer plan,
as determined by the Secretary and certified by the
Chief Actuary of the Centers for Medicare & Med-
icaid Services.

“(4) FLEXIBILITY IN PLAN DESIGN.—The Sec-
retary shall allow flexibility in plan design to the ex-
tent such flexibility does not result in adverse selec-
tion.

“(f) EXCHANGE REQUIREMENT.—Each State shall

24 ensure that at least 1 plan offered in each exchange estab-

25 lished in the State shall offer qualified health benefits
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plans that are at least actuarially equivalent to the stand-
ard option Blue Cross Blue Shield plan offered under the
Federal Employees Health Benefits Program chapter 89
of title 5, United States Code.

“(2) PAYMENTS TO FEDERALLY-QUALIFIED HEALTH

CENTERS.—If any item or service covered by a qualified

health benefits plan is provided by a Federally-qualified
health center (as defined in section 1905(1)(2)(B)) to an
enrollee of the plan, the offeror of the plan shall pay to
the center for the item or service an amount that is not
less than the amount of payment that would have been
paid to the center under section 1902(bb) for such item
or service.

“SEC. 2243. LEVELS OF COVERAGE.

“(a) IN GENERAL.—Except as provided in sub-
sections (¢) and (d), a health benefits plan shall provide
a bronze, silver, gold, or platinum level of coverage.

“(b) LEVELS OF COVERAGE DEFINED.—In this title,
a health benefits plan providing an essential benefits pack-
age shall be assigned to 1 of the following levels of cov-
erage:

“(1) BRONZE LEVEL.—A plan in the bronze
level shall provide a level of coverage that is de-
signed to provide benefits that are actuarially equiv-

alent to 65 percent of the full actuarial value of the
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benefits provided under the essential benefits pack-
age.

“(2) SILVER LEVEL.—A plan in the silver level
shall provide a level of coverage that is designed to
provide benefits that are actuarially equivalent to 70
percent of the full actuarial value of the benefits
provided under the essential benefits package.

“(3) GOLD LEVEL.—A plan in the gold level
shall provide a level of coverage that is designed to
provide benefits that are actuarially equivalent to 80
percent of the full actuarial value of the benefits
provided under the essential benefits package.

“(4) PLATINUM LEVEL.—A plan in the plat-
inum level shall provide a level of coverage that is
designed to provide benefits that are actuarially
equivalent to 90 percent of the full actuarial value
of the benefits provided under the essential benefits
package.

“(¢) CATASTROPHIC PrAN FOR YOUNG INDIVID-

“(1) IN GENERAL.—A health benefits plan not
providing a bronze, silver, gold, or platinum level of
coverage shall be treated as meeting the require-
ments of this section with respect to any plan year

if—
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“(A) except as provided in paragraph (3),
the only individuals who are eligible to enroll in
the plan are individuals who have not attained
the age of 26 before the beginning of the plan
year; and

“(B) the plan provides an essential bene-
fits package meeting the requirements of sec-
tion 2242, except that, subject to paragraph
(2), the plan provides no benefits for any plan
year until the individual has incurred cost-shar-
ing expenses in an amount equal to the annual
limitation in effect under section 2242(¢)(2) for
the plan year.

A health benefits

“(2) PREVENTIVE SERVICES.
plan shall not be treated as described in paragraph
(1) unless the plan requires no cost-sharing with re-
spect to preventive services described in section
2242(b)(9).

“(3) INDIVIDUALS WITHOUT AFFORDABLE (COV-
ERAGE.—If an individual has a certification in effect
for any plan year under section 2236(f) that the in-
dividual is exempt from the requirement under sec-
tion 5000A of the Internal Revenue Code of 1986 by

reason of section 5000A(e)(2), such individual shall
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be eligible to enroll for the plan year in a plan de-

seribed in paragraph (1).

“(d) CHILD-ONLY PrANS—If an offeror offers a
qualified health benefits plan in any level of coverage spec-
ified under this section, the offeror may also offer that
plan in that level as a plan in which the only enrollees
are individuals who, as of the beginning of a plan year—

“(1) have not attained the age of 21; or
“(2) have attained the age of 21 but are the de-
pendent of another person.

“(e) ALLOWABLE VARIANCE.—A State may allow a
de minimus variation in the actuarial valuations used in
determining the level of coverage of a plan to account for
differences in actuarial estimates.

“(f) PLAN REFERENCE.—In this title, any reference
to a bronze, silver, gold, or platinum plan shall be treated
as a reference to a health benefits plan providing a bronze,
silver, gold, or platinum level of coverage, as the case may
be.

“SEC. 2244. APPLICATION OF CERTAIN RULES TO PLANS IN
GROUP MARKETS.

“(a) ANNUAL AND LIFETIME LiMITS.—In the case
of a health benefits plan offered in the large or small
oroup market in a State, the State shall prohibit the plan

for plan years beginning after 2009 from imposing unrea-
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sonable annual or lifetime limits (within the meaning of
section 223 of the Internal Revenue Code of 1986) on en-
rollees in the plan. This subsection shall not apply to a
erandfathered health benefits plan or to a qualified health
benefits plan in the small group market.

“(b) ADDITIONAL LARGE GROUP REQUIREMENTS.—
In the case of a health benefits plan offered in the large
oroup market in a State, the State shall require such plan
for plan years beginning after June 30, 2013—

“(1) to meet the requirements of section
2243(¢)(2) (relating to annual limits on cost-shar-
ing); and

“(2) to provide preventive items and services
described in section 2243(b)(9) and except as pro-
vided in section 2243(¢)(5), to require no cost-shar-
ing for such items and services.

“(¢) AuTo ENROLLMENT.—Kach State shall require
any large employer that has more than 200 employees and
that offers employees enrollment in 1 or more health bene-
fits plans to automatically enroll new full-time employees
in one of the plans and to continue the enrollment of cur-
rent employees in a health benefits plan offered through
the employer. Any automatic enrollment program shall in-

clude adequate notice and the opportunity for an employee
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to opt out of any coverage the individual was automatically
enrolled 1n.
“SEC. 2245. SPECIAL RULES RELATING TO COVERAGE OF
ABORTION SERVICES.
“(a) VOLUNTARY CHOICE OF COVERAGE OF ABOR-

TION SERVICES.

“(1) IN GENERAL.—Notwithstanding any other
provision of this subpart and subject to paragraph

(3)

“(A) nothing in this subpart shall be con-
strued to require a health benefits plan to pro-
vide coverage of services deseribed in paragraph
(2)(A) or (2)(B) as part of its essential benefits
package for any plan year; and

“(B) the offeror of a health benefits plan
shall determine whether or not the plan pro-
vides coverage of services described in para-
oraph (2)(A) or (2)(B) as part of such package

for the plan year.

“(2) ABORTION SERVICES.

“(A) ABORTIONS FOR WHICH PUBLIC
FUNDING IS PROHIBITED.—The services de-
sceribed in this subparagraph are abortions for
which the expenditure of Kederal funds appro-

priated for the Department of IHealth and
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Human Services is not permitted, based on the
law as in effect as of the date that is 6 months
before the beginning of the plan year involved.

“(B) ABORTIONS TFOR WHICH PUBLIC
FUNDING IS ALLOWED.—The services described
in this subparagraph are abortions for which
the expenditure of Federal funds appropriated
for the Department of Health and Human
Services 1s permitted, based on the law as in ef-
fect as of the date that i1s 6 months before the
beginning of the plan year involved.

“(3) ASSURED AVAILABILITY OF VARIED COV-

ERAGE THROUGH EXCHANGES.—

“(A) IN GENERAL.—The Secretary shall
assure that with respect to qualified health ben-
efits plans offered in any exchange established
pursuant to this title—

“(1) there is at least one such plan
that provides coverage of services described
in subparagraphs (A) and (B) of para-
oraph (2); and

“(i1) there is at least one such plan
that does not provide coverage of services

described in paragraph (2)(A).
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“(B) SPECIAL RULES.

For purposes of

subparagraph (A)—

“(b) PROHIBITION OF USE OF FEDERAL FUNDS.

“(1) a plan shall be treated as de-
seribed in subparagraph (A)(i1) if the plan
does not provide coverage of services de-
seribed in  either paragraph (2)(A) or
(2)(B); and

“(i1) if a State has one exchange cov-
ering both the individual and small group
markets, the Secretary shall meet the re-
quirements of subparagraph (A) separately

with respect to each such market.

“(1) IN GENERAL.—If a qualified health bene-

fits plan provides coverage of services described in

subsection (a)(2)(A), the offeror of the plan shall

not use any amount attributable to any of the fol-

lowing for purposes of paying for such services:

“(A) The credit under section 36B(b) of

the Internal Revenue Code of 1986 (and the

amount of the advance payment of the credit

under section 2248 of the Social Security Act).

“(B) Any cost-sharing subsidy under sec-

tion 2247.
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“(2) SEGREGATION OF FUNDS.—In the case of
a plan to which paragraph (1) applies, the offeror of
the plan shall, out of amounts not described in para-
oraph (1), segregate an amount equal to the actu-
arial amounts determined under paragraph (3) for
all enrollees from the amounts described in para-
oraph (1).

“(3) ACTUARIAL VALUE OF OPTIONAL SERVICE
COVERAGE.—

“(A) IN GENERAL.—The Secretary shall
estimate the basic per enrollee, per month cost,
determined on an average actuarial basis, for
including coverage under a qualified health ben-
efits plan of the services described in subsection
(a)(2)(A).

“(B) CONSIDERATIONS.—In making such
estimate, the Secretary—

“(1) may take into account the impact
on overall costs of the inclusion of such
coverage, but may not take into account
any cost reduction estimated to result from
such services, including prenatal care, de-

livery, or postnatal care;
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“(11) shall estimate such costs as if
such coverage were included for the entire
population covered; and

“(ii1) may not estimate such a cost at
less than $1 per enrollee, per month.

“(¢) NO DISCRIMINATION ON THE BASIS OF PROVI-
SION OF ABORTION.—A qualified health benefits plan may
not diseriminate against any individual health care pro-
vider or health care facility because of its willingness or
unwillingness to provide, pay for, provide coverage of, or
refer for abortions.”.

SEC. 1202. APPLICATION OF STATE AND FEDERAL LAWS RE-
GARDING ABORTION.

(a) NO PREEMPTION OF STATE LAWS REGARDING
ABORTION.—Nothing in this Act shall be construed to
preempt or otherwise have any effect on State laws regard-
ing the prohibition of (or requirement of) coverage, fund-
ing, or procedural requirements on abortions, including
parental notification or consent for the performance of an
abortion on a minor.

(b) NO EFFECT ON FEDERAL LAWS REGARDING
ABORTION.—

(1) IN GENERAL.—Nothing in this Act shall be
construed to have any effect on Federal laws regard-

ng—
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(A) conscience protection;

(B) willingness or refusal to provide abor-
tion; and

(C) diserimination on the basis of the will-
ingness or refusal to provide, pay for, cover, or
refer for abortion or to provide or participate in
training to provide abortion.

(¢) No EFrFeECcT ON FEDERAL CIviL RIGHTS LAW.—
Nothing in this section shall alter the rights and obliga-
tions of employees and employers under title VII of the
Civil Rights Act of 1964.

SEC. 1203. APPLICATION OF EMERGENCY SERVICES LAWS.

Nothing in this Act shall be construed to relieve any
health care provider from providing emergency services as
required by State or Federal law, including section 1867
of the Social Security Act (popularly known as

“EMTALA”).
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PART II—PREMIUM CREDITS, COST-SHARING

SUBSIDIES, AND SMALL BUSINESS CREDITS
Subpart A—Premium Credits and Cost-sharing
Subsidies
SEC. 1205. REFUNDABLE CREDIT PROVIDING PREMIUM AS-
SISTANCE FOR COVERAGE UNDER A QUALI-

FIED HEALTH BENEFITS PLAN.

(a) IN GENERAL.—Subpart C of part IV of sub-
chapter A of chapter 1 of the Internal Revenue Code of
1986 (relating to refundable eredits) is amended by insert-
ing after section 36A the following new section:

“SEC. 36B. REFUNDABLE CREDIT FOR COVERAGE UNDER A

QUALIFIED HEALTH BENEFITS PLAN.

“(a) IN GENERAL.—In the case of an applicable tax-
payer, there shall be allowed as a credit against the tax
imposed by this subtitle for any taxable year an amount
equal to the premium assistance credit amount of the tax-
payer for the taxable year.

“(b) PREMIUM ASSISTANCE CREDIT AMOUNT.—For
purposes of this section—

“(1) IN GENERAL.—The term ‘premium assist-
ance credit amount’ means, with respect to any tax-
able year, the sum of the premium assistance
amounts determined under paragraph (2) with re-
spect to all coverage months of the taxpayer occur-

ring during the taxable year.
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“(2) PREMIUM ASSISTANCE AMOUNT.—The pre-
mium assistance amount determined under this sub-
section with respect to any coverage month is the
amount equal to the excess (if any) of—
“(A) the lesser of—

“(1) the monthly premiums for such
month for 1 or more qualified health bene-
fits plans offered in the individual market
within a State which cover the taxpayer,
the taxpayer’s spouse, or any dependent
(as defined in section 152) of the taxpayer
and which were enrolled in through an ex-
change established by the State under sub-
part B of title XXII of the Social Security
Act, or

“(i1) the adjusted monthly premium
for such month for the applicable second
lowest cost silver plan with respect to the
taxpayer, over
“(B) an amount equal to 1/12 of the prod-

uct of the applicable percentage and the tax-
payer’s household income for the taxable year.
“(3) OTHHER TERMS AND RULES RELATING TO
PREMIUM ASSISTANCE AMOUNTS.—For purposes of

paragraph (2)—
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“(A) APPLICABLE PERCENTAGE.—

“(1) IN GENERAL.—The applicable
percentage with respect to any taxpayer
for any taxable year is equal to 2 percent,
increased by the number of percentage
points (not greater than 10) which bears
the same ratio to 10 percentage points
as—

“(I) the taxpayer’s household in-
come for the taxable year in excess of

100 percent of the poverty line for a

family of the size mvolved, bears to

“(IT) an amount equal to 200
percent of the poverty line for a fam-
ily of the size involved.

“(11) INDEXING.—In the case of tax-
able years beginning in any calendar year
after 2013, the Secretary shall adjust the
mnitial and final applicable percentages for
the calendar year to reflect the excess of
the rate of premium growth between the
preceding calendar year and 2012 over the
rate of income growth for such period.

“(B) APPLICABLE SECOND LOWEST COST

SILVER PLAN.—The applicable second lowest
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cost silver plan with respect to any applicable
taxpayer is the second lowest cost silver plan in

the individual market which

“(1) 1s offered through the same ex-
change through which the qualified health
benefits plans taken into account under
paragraph (2)(A)(1) were offered, and

“(11) in the case of—

“(I) an applicable taxpayer whose
tax for the taxable year is determined
under section 1(c) (relating to unmar-
ried individuals other than surviving
spouses and heads of households),
provides self-only coverage, and

“(IT) any other applicable tax-
payer, provides family coverage.

If a taxpayer files a joint return and no credit
18 allowed under this section with respect to 1
of the spouses by reason of subsection (e), the
taxpayer shall be treated as deseribed in clause
(11)(I) unless a deduction is allowed under sec-
tion 151 for the taxable year with respect to a
dependent other than either spouse.

“(C) ADJUSTED MONTHLY PREMIUM.—

The adjusted monthly premium for an applica-
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1 ble second lowest cost silver plan is the monthly
2 premium which would have been charged for
3 the plan if each individual covered under a
4 qualified health benefits plan taken into account
5 under paragraph (2)(A)(i) were covered by the
6 plan and the premium was adjusted only for the
7 age of each such individual in the manner al-
8 lowed under section 2204 of the Social Security
9 Act.

10 “(4) REDUCTION TO ELIMINATE FEDERAL
11 BUDGET DEFICIT.—The premium assistance credit
12 amount (determined without regard to this para-
13 oeraph) with respect to a month in a plan year for
14 which a reduction is required in such amount under
15 section 1209 of the America’s Healthy Future Act
16 of 2009 shall be reduced by the percentage specified
17 in such section.

18 “(¢) DEFINITION AND RULES RELATING TO APPLI-
19 CABLE TAXPAYERS, COVERAGE MONTIIS, AND QUALIFIED
20 HeAnLTH BENEFITS PLAN.—For purposes of this sec-
21 tion—
22 “(1) APPLICABLE TAXPAYER.—
23 “(A) IN GENERAL.—The term ‘applicable
24 taxpayer’ means, with respect to any taxable
25 yvear, a taxpayer whose household income for
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the taxable year exceeds 100 percent (133 per-
cent in the case of taxable years beginning in
2013) but does not exceed 400 percent of an
amount equal to the poverty line for a family of
the size involved.

“(B) SPECIAL RULE FOR CERTAIN INDI-
VIDUALS LAWFULLY PRESENT IN THE UNITED

STATES.—In the case of any taxable year begin-

ning after December 31, 2013, if—
“(i) a taxpayer has a household in-
come which is not greater than 100 per-
cent of an amount equal to the poverty line
for a family of the size imvolved, and
“(i1) the taxpayer is an alien lawfully
admitted to the United States for perma-
nent residence, or an alien lawfully present
in the United States, but is not eligible for
the medicaid program under title XIX of
the Social Security Act by reason of such
alien status,
the taxpayer shall be treated as an applicable
taxpayer.

“(C) MARRIED COUPLES MUST FILE JOINT
RETURN.—If the taxpayer is married (within

the meaning of section 7703) at the close of the
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taxable year, the taxpayer shall be treated as an
applicable taxpayer only if the taxpayer and the
taxpayer’s spouse file a joint return for the tax-
able year.

“(D) DENIAL OF CREDIT TO DEPEND-
ENTS.—No credit shall be allowed under this
section to any individual with respect to whom
a deduction under section 151 is allowable to
another taxpayer for a taxable year beginning
in the calendar year in which such individual’s
taxable year begins.

“(2) COVERAGE MONTH.—For purposes of this

subsection—

“(A) IN GENERAL.—The term ‘coverage
month” means, with respect to an applicable
taxpayer, any month if—

“(1) as of the first day of such month
the taxpayer, the taxpayer’s spouse, or any
dependent of the taxpayer is covered by a
qualified health benefits plan described in
subsection (b)(2)(A)(1), and

“(i1) the premium for coverage under
such plan for such month is paid by the

taxpayer (or through advance payment of
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the credit under subsection (a) under seec-
tion 2248 of the Social Security Act).

“(B) EXCEPTION FOR ESSENTIAL HEALTH

BENEFITS COVERAGE.—

“(1) IN GENERAL.—The term ‘cov-
erage month’ shall not include any month
with respect to an individual if for such
month the individual is eligible for essen-
tial health benefits coverage other than eli-
eibility for coverage under a qualified
health benefits plan in the individual mar-
ket offered through an exchange.

“(11) ESSENTIAL HEALTH BENEFITS
COVERAGE.—The term ‘essential health
benefits coverage’ has the meaning given
such term by section 5000A.

“(C) SPECIAL RULE FOR EMPLOYER-SPON-

SORED ESSENTIAL COVERAGE.—For purposes

of subparagraph (B)—

*S 1796 PCS
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“(I) consists of an eligible em-
ployer-sponsored plan (as defined in
section  H000A(f)(2)) or a grand-
fathered health benefits plan main-
tained by the employee’s employer,
and
“(IT) the employee’s required
contribution (within the meaning of
section H000A(e)(2)) with respect to
the plan exceeds 10 percent of the ap-
plicable taxpayer’s household income.
This clause shall also apply to an indi-
vidual who 1s eligible to enroll in the plan
by reason of a relationship the individual
bears to the employee.

“(11) COVERAGE MUST PROVIDE MIN-
IMUM VALUE.—Except as provided in
clause (iii), an employee shall not be treat-
ed as eligible for essential health benefits
coverage if such coverage consists of an eli-
eible employer-sponsored plan (as defined
in section H5000A(f)(2)) or a grandfathered
health benefits plan maintained by the em-
ployee’s employer and the plan’s share of

the total allowed costs of benefits provided
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under the plan is less than 65 percent of
such costs.

“(i1) EMPLOYEE OR FAMILY MUST
NOT BE COVERED UNDER EMPLOYER
PLAN.—Clauses (i) and (i1) shall not apply
if the employee (or any individual de-
scribed 1n the last sentence of clause (1)) 1s
covered under the eligible employer-spon-
sored plan or the grandfathered health
benefits plan.

“(iv) INDEXING.—In the case of plan
years beginning in any calendar year after
2013, clause (1)(II) shall be applied by
substituting for 10 percent a percentage
equal to the sum of—

“(I) 10 percent, plus
“(IT) 10 percent multiplied by
the premium adjustment percentage

(as defined in section 2242(c)(7) of

the Social Security Act) for the cal-

endar year.
“(D) SPECIAL RULE FOR MEDICAID INDI-

VIDUALS.—An individual shall not be treated as

eligible for essential health benefits coverage if

under title XIX of the Social Security Act the
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individual may elect to enroll in the medicaid
program or in a qualified health benefits plan
in the individual market through an exchange
and elects to enroll in such plan even if under
the medicaid program the individual receives
coverage for items and services or cost-sharing
which is provided under the medicaid program

but not under such plan.

“(3) DEFINITIONS.—For purposes of this para-
oraph—

“(A)  QUALIFIED HEALTH BENEFITS
PLAN.—The term ‘qualified health benefits
plan’ has the meaning given such term by sec-
tion 2201(b) of the Social Security Act.

“(B) GRANDFATHERED HEALTH BENEFITS
PLAN.—The term ‘grandfathered health bene-

fits plan’ has the meaning given such term by

section 2221 of the Social Security Act.

“(d) TERMS RELATING TO INCOME AND FAMILIES.

For purposes of this section—
“(1) Faminy size.—The family size involved
with respect to any taxpayer shall be equal to the
number of individuals for whom the taxpayer is al-

lowed a deduction under section 151 (relating to al-
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lowance of deduction for personal exemptions) for
the taxable year.
“(2) HOUSEHOLD INCOME.—

“(A) IN GENERAL.—The term ‘household
income’ means, with respect to any taxpayer, an
amount equal to the sum of—

“(1) the modified gross income of the
taxpayer, plus

“(i1) the ageregate modified gross in-
comes of all other individuals taken into
account in determining the taxpayer’s fam-
ily size under paragraph (1).

“(B) MODIFIED GROSS INCOME.—The
term ‘modified gross income’ means gross in-
come—

“(i) decreased by the amount of any
deduction allowable under paragraphs (1),
(3), or (4) of section 62(a),

“(11) increased by the amount of inter-
est received or accrued during the taxable
year which 1s exempt from tax imposed by
this chapter, and

“(i11) determined without regard to
sections 911, 931, and 933.

“(3) POVERTY LINE.—
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“(A) IN GENERAL.—The term ‘poverty
line’ has the meaning given that term in section
2110(¢)(5) of the Social Security Act (42
U.S.C. 13975j(c)(H)).

“(B) POVERTY LINE USED.—In the case of
any qualified health benefits plan offered
through an exchange for coverage during a tax-
able year beginning in a calendar year, the pov-
erty line used shall be the most recently pub-
lished poverty line as of the 1st day of the reg-
ular enrollment period for coverage during such
calendar year.

“(e) RULES FOR UNDOCUMENTED ALIENS.—

“(1) IN GENERAL.—If any individual for whom
the taxpayer is allowed a deduction under section
151 (relating to allowance of deduction for personal
exemptions) for the taxable year is an undocumented
alien—

“(A) no credit shall be allowed under sub-
section (a) with respect to any portion of any
premium taken into account under clause (i) or
(11) of subsection (b)(2)(A) which 1s attributable
to the individual, and

“(B) the individual shall not be taken into

account in determining the family size ivolved
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but the individual’s modified gross income shall

be taken into account in determining household

income.

“(2) UNDOCUMENTED ALIEN.—For purposes of
this section—

“(A) The term ‘“undocumented alien’
means an individual who is not, or who is rea-
sonably not expected to be for the entire taxable
year, a citizen or national of the United States,
an alien lawfully admitted to the United States
for permanent residence, or an alien lawfully
present in the United States.

“(B) IDENTIFICATION REQUIREMENT.—An
individual shall be treated as an undocumented
alien unless the information required under sec-
tion 2238(b)(2) of the Social Security Act has
been provided with respect to such individual.

“(f) RECONCILIATION OF CREDIT AND ADVANCE
CREDIT.—

“(1) IN GENERAL.—The amount of the credit
allowed under this section for any taxable year shall
be reduced (but not below zero) by the amount of
any advance payment of such credit under section
2248 of the Social Security Act.

“(2) EXCESS ADVANCE PAYMENTS.—

*S 1796 PCS



O o0 N N B W =

e T S S e e S e S T = T
o N O W»n kA W NN = O

19

160

“(A) IN GENERAL.—If the advance pay-
ments to a taxpayer under section 2248 of the
Social Security Act for a taxable year exceed
the credit allowed by this section (determined
without regard to paragraph (1)), the tax im-
posed by this chapter for the taxable year shall
be increased by the amount of such excess.

“(B) LIMITATION ON INCREASE WIHERE
INCOME LESS THAN 300 PERCENT OF POVERTY
LINE.—In the case of an applicable taxpayer
whose household income is less than 300 per-
cent of the poverty line for the size of the fam-
ily involved for the taxable year, the amount of
the increase under subparagraph (A) shall in no
event exceed $400 ($250 in the case of a tax-
payer whose tax is determined under section

1(e) for the taxable year).

“(g) REGULATIONS.—The Secretary shall preseribe

such regulations as may be necessary to carry out the pro-

20 wisions of this section, including regulations which provide

21
22
23
24
25

for—
“(1) the coordination of the credit allowed
under this section with the program for advance
payment of the credit under section 2248 of the So-

cial Security Act,
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“(2) requirements for information required to
be included on a return of tax with respect to the
modified gross imcome of individuals other than the
taxpayer, and

“(3) the application of subsection (f) where the
filing status of the taxpayer for a taxable year is dif-
ferent from such status used for determining the ad-
vance payment of the credit.”.

(b) DISALLOWANCE OF DEDUCTION.—Section 280C
of the Internal Revenue Code of 1986 is amended by add-
ing at the end the following new subsection:

“(2) CREDIT FOR HEALTH INSURANCE PREMIUMS.—
No deduction shall be allowed for the portion of the pre-
miums paid by the taxpayer for coverage of 1 or more
individuals under a qualified health benefits plan which
18 equal to the amount of the credit determined for the
taxable year under section 36B(a) with respect to such
premiums.”’.

(¢) TREATMENT OF FAILURE TO PROVIDE DOCU-
MENTATION AS MATHEMATICAL ERROR.—Section
6213(2)(2) of the Internal Revenue Code of 1986 is
amended by striking “and” at the end of subparagraph
(M), by striking the period at the end of subparagraph
(N) and inserting *‘, and”’, and by inserting after subpara-

oeraph (N) the following new subparagraph:
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“(O) the omission of identifying informa-
tion described in section 2238(b)(1) of the So-
cial Security Act and required under section
36B(e)(2)(B).”.

(d) STupy.—Not later than 5 years after the date
of the enactment of this Act, the Secretary of the Treas-
ury, in consultation with the Secretary of Health and
Human Services, shall conduct a study of whether the per-
centage of household income used for purposes of section
36B(¢)(2)(C) of the Internal Revenue Code of 1986 (as
added by this section) is the appropriate level for deter-
mining whether employer-provided coverage is affordable
for an employee and whether such level may be lowered
without significantly increasing the costs to the Federal
Government and reducing employer-provided coverage.
The Secretary shall report the results of such study to
the appropriate committees of Congress, including any
recommendations for legislative changes.

(¢) CONFORMING AMENDMENTS.—

(1) Paragraph (2) of section 1324(b) of title

31, United States Code, is amended by inserting

“36B,” after “36A,".

(2) The table of sections for subpart C of part

IV of subchapter A of chapter 1 of the Internal Rev-
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enue Code of 1986 is amended by inserting after the

item relating to section 36A the following new item:

“See. 36B. Refundable credit for coverage under a qualified health benefits
plan.”.

(f) EFFECTIVE DATE.—The amendments made by
this section shall apply to taxable years beginning after
December 31, 2012.

SEC. 1206. COST-SHARING SUBSIDIES AND ADVANCE PAY-
MENTS OF PREMIUM CREDITS AND COST-
SHARING SUBSIDIES.

Title XXII of the Social Security Act (as added by
section 1001 and amended by sections 1101 and 1201)
1s amended by adding at the end the following:

“Subpart 2—Premium Credits and Cost-sharing
Subsidies
“SEC. 2246. PREMIUM CREDITS.

“For refundable tax credit providing premium assist-
ance for individuals with income less than 400 percent of
the Federal poverty line, see section 368 of the Internal
Revenue Code of 1986 (as added by section 1205 of the
America’s Healthy Future Act of 2009).

“SEC. 2247. COST-SHARING SUBSIDIES FOR INDIVIDUALS
ENROLLING IN QUALIFIED HEALTH BENEFIT

PLANS.
“(a) IN GENERAL.—In the case of an eligible insured

enrolled in a qualified health benefits plan with respect
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I to which a eredit is allowed to the insured (or an applica-
ble taxpayer on behalf of the insured) under section 36B
of the Internal Revenue Code of 1986—

“(1) the Secretary shall notify the offeror of the

plan of the eligible insured’s eligibility for a reduc-

2
3
4
5
6 tion in cost-sharing under this section; and
7 “(2) the offeror shall reduce the cost-sharing
8 under the plan at the level and in the manner speci-
9 fled 1in subsection (¢).

10 “(b) ELIGIBLE INSURED.—In this section, the term

I1 ‘eligible insured’ means an individual—

12 “(1) who enrolls in a qualified health benefits
13 plan in the silver level of coverage in the individual
14 market offered through an exchange under part B;
15 and

16 “(2) whose household income exceeds 100 per-
17 cent (133 percent in the case of taxable years begin-
18 ning in 2013) but does not exceed 400 percent of
19 the poverty line for a family of the size involved.

20 In the ecase of an individual described in section
21 36B(¢)(1)(B) of the Internal Revenue Code of 1986 for
22 any taxable year beginning after December 31, 2013, the
23 individual shall be treated as having household income
24 equal to 100 percent of such poverty line for purposes of

25 applying this section.

*S 1796 PCS



1
2

O o0 9 N U B~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

165
“(¢) DETERMINATION OF REDUCTION IN COST-SHAR-
ING.—

“(1) REDUCTION IN OUT-OF-POCKET LIMIT.—
The reduction in cost-sharing under this subsection
shall first be achieved by reducing the applicable
out-of pocket limit under section 2242(¢)(2) in the
case of—

“(A) an eligible insured whose household
income 1s more than 100 percent but not more
than 200 percent of the poverty line for a fam-
ily of the size involved, by two-thirds;

“(B) an eligible insured whose household
immcome is more than 200 percent but not more
than 300 percent of the poverty line for a fam-
ily of the size involved, by one-half; and

“(C) an eligible insured whose household
income is more than 300 percent but not more
than 400 percent of the poverty line for a fam-
ily of the size involved, by one-third.

The reduction under this paragraph shall not result
in an increase in the plan’s share of the total al-
lowed costs of benefits provided under the plan
above 80 percent (90 percent in the case of an eligi-
ble insured described in subparagraph (A)) of such

costs
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“(2) ADDITIONAL REDUCTION FOR LOWER IN-

COME INSUREDS.—The Secretary shall establish pro-
cedures under which the offeror of a qualified health
benefits plan to which this section applies shall fur-
ther reduce cost-sharing under the plan in a manner
sufficient to—

“(A) in the case of an eligible insured

whose household income is not less than 100

percent but not more than 150 percent of the

poverty line for a family of the size involved, in-
crease the plan’s share of the total allowed

costs of benefits provided under the plan to 90

percent of such costs; and

“(B) in the case of an eligible insured
whose household income is more than 150 per-
cent but not more than 200 percent of the pov-
erty line for a family of the size involved, in-
crease the plan’s share of the total allowed

costs of benefits provided under the plan to 80

percent of such costs.

“(3) REDUCTION TO ELIMINATE FEDERAL
BUDGET DEFICIT.—The reduction in cost-sharing
under this section (determined without regard to
this paragraph) with respect to a plan year for

which a reduction is required in such amount under
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section 1209 of the America’s IHealthy Future Act

of 2009 shall be reduced by the percentage specified

in such section.
“(4) METHODS FOR PROVIDING SUBSIDY.—

“(A) IN GENERAL.—An offeror of a quali-

fied health benefits plan making reductions
under this subsection shall notify the Secretary
of such reductions and the Secretary shall make
periodic and timely payments to the offeror
equal to the value of the reductions.

“(B) CAPITATED PAYMENTS.—The Sec-

retary may establish a capitated payment sys-
tem to carry out the payment of subsidies
under this section. Any such system shall take
into account the value of the subsidies and
make appropriate risk adjustments to such pay-

ments.

“(d) SPECIAL RULES FOR INDIANS.

“(1) INDIANS UNDER 300 PERCENT OF POV-
ERTY.—If an individual enrolled in any qualified
health benefits plan 1n the individual market
through an exchange is an Indian (as defined in see-
tion 4 of the Indian Health Care Improvement Act)

whose household income is not more than 300 per-
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cent of the poverty line for a family of the size in-
volved, then, for purposes of this section—
“(A) such individual shall be treated as an
eligible insured; and
“(B) the offeror of the plan shall eliminate
any cost-sharing under the plan.
“(2) ITEMS OR SERVICES FURNISHED THROUGII

INDIAN HEALTH PROVIDERS.—If an Indian (as so

defined) enrolled in a qualified health benefits plan
1s furnished an item or service directly by the Indian
Health Service, an Indian Tribe, Tribal Organiza-
tion, or Urban Indian Organization or through refer-
ral under contract health services—

“(A) no cost-sharing under the plan shall
be imposed under the plan for such item or
service; and

“(B) the offeror of the plan shall not re-
duce the payment to any such entity for such
item or service by the amount of any cost-shar-
ing that would be due from the Indian but for
subparagraph (A).

“(3) PAYMENT.—The Secretary shall pay to the
offeror of a qualified health benefits plan the

amount necessary to reflect the increase in actuarial
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value of the plan required by reason of this sub-
section.
“(e) RULES FOR UNDOCUMENTED ALIENS.—

“(1) IN GENERAL.—In the case of an individual
who is undocumented alien—

“(A) no cost-sharing reduction under this
subsection shall apply with respect to any item
or service provided to the individual; and

“(B) the individual shall not be taken into
account in determining the family size ivolved
but the individual’s modified gross income shall
be taken into account in determining household
income.

“(2) IDENTIFICATION REQUIREMENT.—An indi-
vidual shall be treated as an undocumented alien un-
less the information required under section
2238(b)(2) of the Social Security Act has been pro-
vided with respect to such individual.

“(f) DEFINITIONS AND SPECIAL RULES.—In this
section:

“(1) IN GENERAL.—Any term used in this sec-
tion which 1s also used in section 36B of the Inter-
nal Revenue Code of 1986 shall have the meaning

eiven such term by such section.
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“(2) LIMITATIONS ON SUBSIDY.—No subsidy
shall be allowed under this section with respect to
coverage for any month if such month would not be
treated as a coverage month under section 36B(c¢)(2)

of such Code.

“SEC. 2248. ADVANCE DETERMINATION AND PAYMENT OF

PREMIUM CREDITS AND COST-SHARING SUB-
SIDIES.

“(a) IN GENERAL.—The Secretary, in consultation

10 with the Secretary of the Treasury, shall establish a pro-

I1 gram under which

12
13
14
15
16
17
18
19
20
21
22
23
24
25

“(1) upon request of an exchange, advance de-
terminations are made under section 2238 with re-
spect to the income eligibility of individuals enrolling
in a qualified health benefits plan in the individual
market through the exchange for the credit allowable
under section 36B of the Internal Revenue Code of
1986 and the cost-sharing subsidy under section
2247,

“(2) the Secretary notifies the exchange and
the Secretary of the Treasury of the advance deter-
minations; and

“(3) the Secretary of the Treasury makes ad-
vance payments of such credit or subsidy to the

offerors of the qualified health benefits plans in
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order to reduce the premiums payable by individuals
eligible for such credit.
“(b) ADVANCE DETERMINATIONS.—

“(1) IN GENERAL.—The Secretary shall provide
under the program established under subsection (a)
that advance determination of eligibility with respect
to any individual shall be made—

“(A) during the annual open enrollment
period applicable to the individual (or such
other enrollment period as may be specified by
the Secretary); and

“(B) on the basis of the individual’s house-
hold income for the second taxable year pre-
ceding the taxable year in which enrollment
through such enrollment period first takes ef-

fect.

“(2) CHANGES IN CIRCUMSTANCES.—The Sec-
retary shall provide procedures for making advance
determinations on the basis of information other
than that deseribed in paragraph (1)(B) in cases
where information included with an application form
demonstrates substantial changes in income, changes

in family size or other household circumstances,

change in filing status, the filing of an application
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for unemployment benefits, or other significant
changes affecting eligibility, including—

“(A) allowing an individual claiming a de-
crease of 20 percent or more in income, or fil-
ing an application for unemployment benefits,
to have eligibility for the credit determined on
the basis of household income for a later period
or on the basis of the individual’s estimate of
such income for the taxable year; and

“(B) the determination of household in-
come in cases where the taxpayer was not re-
quired to file a return of tax imposed by this

chapter for the second preceding taxable year.

“(¢) PAYMENT OF PREMIUM CREDITS.
“(1) IN GENERAL.—The Secretary shall notify
the Secretary of the Treasury and the exchange
through which the individual is enrolling of the ad-
vance determination under section 2238.
“(2) PREMIUM CREDIT.—

“(A) IN GENERAL.—The Secretary of the
Treasury shall make the advance payment
under this section of any credit allowed under
section 368 of the Internal Revenue Code of

1986 to the offeror of a qualified health bene-
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fits plan on a monthly basis (or such other peri-
odic basis as the Secretary may provide).

An

“(B) OFFEROR RESPONSIBILITIES.
offeror of a qualified health benefits plan receiv-
ing an advance payment with respect to an indi-
vidual enrolled in the plan shall—

“(1) reduce the premium charged the
insured for any period by the amount of
the advance payment for the period;

“(11) notify the exchange and the Sec-
retary of such reduction; and

“(i11) in the case of any nonpayment
of premiums by the insured—

“(I) notify the Secretary of such
nonpayment; and

“(IT) allow a 3-month grace pe-
riod for nonpayment of premiums be-
fore discontinuing coverage.

“(d) COORDINATION WITH VERIFICATION OF [AW-
FUL PRESENCE.—No advance payment shall be made
under this section unless there has been a verification
under section 2238 of the individual’s citizenship or na-

tionality or lawful presence in the United States.”.
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SEC. 1207. DISCLOSURES TO CARRY OUT ELIGIBILITY RE-

QUIREMENTS FOR CERTAIN PROGRAMS.
(a) DISCLOSURE OF TAXPAYER RETURN INFORMA-

TION AND SOCIAL SECURITY NUMBERS.

(1) TAXPAYER RETURN INFORMATION.—Sub-
section (I) of section 6103 of the Internal Revenue
Jode of 1986 is amended by adding at the end the
following new paragraph:

“(21) DISCLOSURE OF RETURN INFORMATION
TO CARRY OUT ELIGIBILITY REQUIREMENTS FOR

CERTAIN PROGRAMS.

“(A) IN GENERAL.—The Secretary, upon
written request from the Secretary of Health
and Human Services, shall disclose to officers,
employees, and contractors of the Department
of Health and Human Services return informa-
tion of any taxpayer whose income is relevant
in determining any credit under section 36B or
any cost-sharing subsidy under section 2247 of
the Social Security Act or eligibility for partici-
pation in a State medicaid program under title
XIX of such Act, a State’s children’s health in-
surance program under title XXI of such Act,
or a basic health program under section 2228
of such Act. Such return information shall be
limited to—
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“(i) taxpayer identity information
with respect to such taxpayer,

“(i1) the filing status of such tax-
pa}“}r,

“(m) the number of individuals for
whom a deduction is allowed under section
151 with respect to the taxpayer (including
the taxpayer and the taxpayer’s spouse),

“(iv) the modified gross income (as
defined in section 36B) of such taxpayer
and each of the other individuals included
under clause (iii),

“(v) such other information as is pre-
seribed by the Secretary by regulation as
might indicate whether the taxpayer is eli-
oible for such credit or subsidy (and the
amount thereof), and

“(vi) the taxable year with respect to
which the preceding information relates or,
if applicable, the fact that such informa-
tion is not available.

“(B) INFORMATION TO EXCHANGE AND

The Secretary of Health

and Human Services may disclose to an ex-

change established under title XXII of the So-
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cial Security Act or its contractors, or to a
State agency administering a State program de-
seribed in subparagraph (A) or its contractors,
any inconsistency between the information pro-
vided by the exchange or State agency to the
Secretary and the information provided to the
Secretary under subparagraph (A).

“(C) RESTRICTION ON USE OF DISCLOSED
INFORMATION.—Return information disclosed
under subparagraph (A) or (B) may be used by
officers, employees, and contractors of the De-
partment of Health and Human Services, an
exchange, or a State agency only for the pur-
poses of, and to the extent necessary in—

“(1) establishing eligibility for partici-
pation in the exchange, and verifying the
appropriate amount of, any credit or sub-
sidy deseribed in subparagraph (A),

“(i1) determining eligibility for partici-
pation in the State programs described in
subparagraph (A).”.

(2)  SOCIAL SECURITY NUMBERS.—Section

205(¢)(2)(C) of the Social Security Act is amended

by adding at the end the following new clause:
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“(x) The Secretary of Iealth and
Human Services, and the exchanges estab-
lished under title XXII, are authorized to
collect and use the names and social secu-
rity account numbers of individuals as re-
quired to administer the provisions of, and
the amendments made by, America’s

Healthy Future Act of 2009.”.

(b) CONFIDENTIALITY AND DISCLOSURE.—Para-

oraph (3) of section 6103(a) of such Code is amended by

striking “or (20)” and inserting “(20), or (21)".

(¢) PROCEDURES AND RECORDKEEPING RELATED

TO DISCLOSURES.—Paragraph (4) of section 6103(p) of

such Code 1s amended—

(1) by inserting “, or any entity described in

subsection (1)(21),” after “or (20)” in the matter

preceding subparagraph (A),

(2) by inserting “‘or any entity described in sub-

section (1)(21),” after “or (0)(1)(A)” in subpara-

oraph (F)(i1), and

(3) by inserting “‘or any entity described in sub-

section (1)(21),” after “or (20)” both places it ap-

pears in the matter after subparagraph (I').
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(d) UNAUTHORIZED DISCLOSURE OR INSPECTION.—
Paragraph (2) of section 7213(a) of such Code is amended
by striking “or (20)” and inserting “(20), or (21)”.

SEC. 1208. PREMIUM CREDIT AND SUBSIDY REFUNDS AND
PAYMENTS DISREGARDED FOR FEDERAL
AND FEDERALLY-ASSISTED PROGRAMS.

For purposes of determining the eligibility of any in-
dividual for benefits or assistance, or the amount or extent
of benefits or assistance, under any Federal program or
under any State or local program financed in whole or in
part with Federal funds—

(1) any credit or refund allowed or made to any
individual by reason of section 36B of the Internal
Revenue Code of 1986 (as added by section 1205)
shall not be taken into account as income and shall
not be taken into account as resources for the month
of receipt and the following 2 months; and

(2) any cost-sharing subsidy payment or ad-
vance payment of the credit allowed under such sec-
tion 36B that is made under section 2247 or 2248
of the Social Security Act (as added by section
1206) shall be treated as made to the qualified
health benefits plan in which an individual is en-

rolled and not to that individual.
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1 SEC. 1209. FAIL-SAFE MECHANISM TO PREVENT INCREASE
2 IN FEDERAL BUDGET DEFICIT.

3 (a) ESTIMATE AND CERTIFICATION OF EFFECT OF
4 AcT ON BUDGET DEFICIT.—

5 (1) IN GENERAL.—The President shall include
6 in the submission under section 1105 of title 31,
7 United States Code, of the budget of the United
8 States Government for fiscal year 2013 and each fis-
9 cal year thereafter an estimate of the budgetary ef-
10 feets for the fiscal year of the provisions of (and the
11 amendments made by) this Act, based on the infor-
12 mation available as of the date of such submission.
13 (2) CERTIFICATION.—The President shall in-
14 clude with the estimate under paragraph (1) for any
15 fiscal year a certification as to whether the sum of
16 the decreases in revenues and increases in outlays
17 for the fiscal year by reason of the provisions of
18 (and the amendments made by) this Act exceed (or
19 do not exceed) the sum of the incereases in revenues
20 and decreases in outlays for the fiscal year by reason
21 of the provisions and amendments.
22 (b) EFrECcT OF DEFICIT.—If the President certifies
23 an excess under subsection (a)(2) for any fiscal year—
24 (1) the President shall include with the certifi-
25 cation the percentage by which the credits allowable
26 under section 36B of the Internal Revenue Code of
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1986 and the cost-sharing subsidies under section
2247 of the Social Security Act must be reduced for
plan years beginning during such fiscal year such
that there is an aggregate decrease in the amount
of such credits and subsidies equal to the amount of
such excess; and

(2) the President shall instruct the Secretary of

Health and Human Services and the Secretary of

the Treasury to reduce such credits and subsidies

for such plan years by such percentage for purposes
of applying section 36B(b)(4) of such Code and sec-
tion 2247(¢)(3) of such Act.
Subpart B—Credit for Small Employers
SEC. 1221. CREDIT FOR EMPLOYEE HEALTH INSURANCE
EXPENSES OF SMALL BUSINESSES.

(a) IN GENERAL.—Subpart D of part IV of sub-
chapter A of chapter 1 of the Internal Revenue Code of
1986 (relating to business-related credits) is amended by
inserting after section 45Q the following:

“SEC. 45R. EMPLOYEE HEALTH INSURANCE EXPENSES OF
SMALL EMPLOYERS.

“(a) GENERAL RULE.—For purposes of section 38,

in the case of an eligible small employer, the small em-

ployer health insurance credit determined under this sec-
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tion for any taxable year in the credit period is the amount

determined under subsection (b).

“(b) HEALTH INSURANCE CREDIT AMOUNT.—Sub-

jeet to subsection (¢), the amount determined under this
subsection with respect to any eligible small employer is
equal to 50 percent (35 percent in the case of a tax-exempt

eligible small employer) of the lesser of—

“(1) the aggregate amount of nonelective con-
tributions the employer made on behalf of its em-
ployees during the taxable year under the arrange-
ment described in subsection (d)(4) for premiums
for qualified health benefits plans offered by the em-
ployer to its employees through an exchange, or

“(2) the aggregate amount of nonelective con-
tributions which the employer would have made dur-
ing the taxable year under the arrangement if each
employee taken into account under paragraph (1)
had enrolled in a qualified health benefits plan which
had a premium equal to the average premium (as
determined by the Secretary of Health and Human
Services) for the small group market in the exchange

through which the employee is eligible for coverage.

23 In the case of a taxable year beginning in 2013, the credit

24 determined under this section shall be determined only
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I with respect to premiums for coverage after June 30,

2 2013.
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“(¢) LIMITATIONS ON CREDIT.—
“(1) PHASEOUT OF CREDIT AMOUNT BASED ON

NUMBER OF EMPLOYEES AND AVERAGE WAGES.

The amount of the credit determined under sub-
section (b) without regard to this subsection shall be
reduced (but not below zero) by the sum of the fol-
lowing amounts:

“(A) Such amount multiplied by a fraction
the numerator of which is the total number of
full-time equivalent employees of the employer
in excess of 10 and the denominator of which
is 15.

“(B) Such amount multiplied by a fraction
the numerator of which i1s the average annual
wages of the employer in excess of the dollar
amount in effect under subsection (d)(3)(B)
and the denominator of which is $20,000.

“(2) STATE FAILURE TO ADOPT INSURANCE

RATING REFORMS.—No credit shall be determined

under this section with respect to contributions by
the employer for any qualified health benefits plans
purchased through an exchange for any month of

coverage before the first month the State estab-
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lishing the exchange has in effect the insurance rat-
ing reforms described in subtitle A of title XXII of
the Social Security Act.
“(d) EricGiBLE SMALL EMPLOYER.—For purposes of
this section—
“(1) IN GENERAL.—The term ‘eligible small
employer’ means, with respect to any taxable year,

an employer—
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“(A) which has no more than 25 full-time
equivalent employees for the taxable year,

“(B) the average annual wages of which do
not exceed an amount equal to the amount in
effect under paragraph (3)(B) for the taxable
year plus $20,000, and

“(C) which has in effect an arrangement

described in paragraph (4).

“(2) FULL-TIME EQUIVALENT EMPLOYEES.
“(A) IN GENERAL.—The term ‘full-time
equivalent employees’ means a number of em-
ployees equal to the number determined by di-
viding—
“(1) the total number of hours for
which wages were paid by the employer to
employees during the taxable year, by

“(i1) 2,080.
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Such number shall be rounded to the next low-
est whole number if not otherwise a whole num-
ber.

“(B) EXCESS HOURS NOT COUNTED.—If
an employee works in excess of 2,080 hours
during any taxable year, such excess shall not

be taken into account under subparagraph (A).

“(C) SPECIAL RULES.—The Secretary
shall presceribe such regulations, rules, and
ouidance as may be necessary to apply this
paragraph to employees who are not com-
pensated on an hourly basis.

“(3) AVERAGE ANNUAL WAGES.—

“(A) IN GENERAL.—The average annual
wages of an eligible small employer for any tax-
able year i1s the amount determined by divid-
ing—

“(1) the ageregate amount of wages
which were paid by the employer to em-
ployees during the taxable year, by

“(i1) the number of full-time equiva-
lent employees of the employee determined

under paragraph (2) for the taxable year.
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Such amount shall be rounded to the next low-

est multiple of $1,000 if not otherwise such a

multiple.

“(B) DoLLAR AMOUNT.—For purposes of

paragraph (1)(B)—

“(1) 2010.—The dollar amount in ef-
fect under this paragraph for taxable years
beginning in 2010 is $20,000.

“(i1) SUBSEQUENT YEARS.—In the
case of a taxable year beginning in a cal-
endar year after 2010, the dollar amount
in effect under this paragraph shall be
equal to $20,000, multiplied by the cost-of-
living adjustment determined under section
1(f)(3) for the calendar year, determined
by substituting ‘calendar year 2009 for
‘calendar year 1992’ in subparagraph (B)

thereof.

“(4) CONTRIBUTION ARRANGEMENT.—An ar-

rangement is described in this paragraph if it re-

quires an eligible small employer to make a nonelec-

tive contribution on behalf of each employee who en-

rolls in a qualified health benefits plan offered to

employees by the employer through an exchange in

an amount equal to a uniform percentage (not less
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than 50 percent) of the premium cost of the quali-

fied health benefits plan.

“(5) SEASONAL WORKER HOURS AND WAGES

NOT COUNTED.—For purposes of this subsection—

“(A) IN GENERAL.—The number of hours
worked by, and wages paid to, a seasonal work-
er of an employer shall not be taken into ac-
count in determining the full-time equivalent
employees and average annual wages of the em-
ployer.

“(B) DEFINITION OF SEASONAL WORK-
ER.—The term ‘seasonal worker’ means an in-
dividual who performs labor or services on a
seasonal basis where, ordinarily, the employ-
ment pertains to or is of the kind exclusively
performed at certain seasons or periods of the
year and which, from its nature, may not be

continuous or carried on throughout the year.

For pur-

poses of this section—

“(1) EMPLOYEE.—
“(A) CERTAIN EMPLOYEES EXCLUDED.—
The term ‘employee’ shall not include—
“(1) an employee within the meaning

of section 401(¢)(1),
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“(i1) any 2-percent shareholder (as de-
fined in section 1372(b)) of an eligible
small business which is an S corporation,

“(ii1) any 5-percent owner (as defined
in section 416(1)(1)(B)(1)) of an eligible
small business, or

“(iv) any individual who bears any of
the relationships described in subpara-
oraphs (A) through (G) of section
152(d)(2) to, or is a dependent described
in section 152(d)(2)(H) of, an individual
described in clause (i), (i), or (iii).

“(B) LEASED EMPLOYEES.—The term

‘employee’ shall include a leased employee with-

in the meaning of section 414(n).

“(2) CREDIT PERIOD.—The term ‘credit period’

means, with respect to any eligible small employer,

the 2-consecutive-taxable year period beginning with

the 1st taxable year in which the employer (or any

predecessor) offers 1 or more qualified health bene-

fits plans to its employees through an exchange. If

no credit is allowed to an employer (or predecessor)

under this section by reason of subsection (¢)(2) (re-

lating to failure by States to adopt insurance rating

reforms), the credit period with respect to the em-
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ployer shall not begin until the 1st taxable year fol-
lowing the taxable year in which the State has in ef-
fect the insurance rating reforms described in such
subsection.

“(3) NONELECTIVE CONTRIBUTION.—The term
‘nonelective contribution” means an employer con-
tribution other than an employer contribution pursu-
ant to a salary reduction arrangement.

“(4) WAGES.—The term ‘wages’ has the mean-
ing given such term by section 3121(a) (determined
without regard to any dollar limitation contained in
such section).

“(5) AGGREGATION AND OTHER RULES MADE
APPLICABLE.—

“(A) AGGREGATION RULES.—AIl employ-

ers treated as a single employer under sub-
section (b), (¢), (m), or (o) of section 414 shall
be treated as a single employer for purposes of
this section.

“(B) OTHER RULES.—Rules similar to the

rules of subsections (¢), (d), and (e) of section
52 shall apply.

“(f) CREDIT MADE AVAILABLE TO TAX-EXEMPT KELI-

24 GIBLE SMALL EMPLOYERS.—
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“(1) IN GENERAL.—In the case of a tax-exempt
eligible small employer, there shall be treated as a
credit allowable under subpart C (and not allowable
under this subpart) the lesser of— —

“(A) the amount of the credit determined
under this section with respect to such em-
ployer, or

“(B) the amount of the payroll taxes of the
employer during the calendar year in which the
taxable year begins.

“(2) TAX-EXEMPT ELIGIBLE SMALL EM-
PLOYER.—Ior purposes of this section, the term
‘tax-exempt eligible small employer’” means an eligi-
ble small employer which is any organization de-
sceribed in section 501(¢) which is exempt from tax-
ation under section 501(a).

“(3) PAYROLL TAXES.

For purposes of this
subsection—
“(A) IN GENERAL.—The term ‘payroll
taxes’ means—
“(1) amounts required to be withheld
from the employees of the tax-exempt eligi-

ble small employer under section 3401(a),
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“(11) amounts required to be withheld
from such employees under section
3101(b), and

“(111) amounts of the taxes imposed on
the tax-exempt eligible small employer
under section 3111(b).

“(B) SPECIAL RULE.—A rule similar to

the rule of section 24(d)(2)(C) shall apply for

purposes of subparagraph (A).

“(¢) APPLICATION OF SECTION FOR CALENDAR

YEARS 2011 AND 2012.—In the case of any taxable year

beginning in 2011 or 2012, the following modifications to

this section shall apply in determining the amount of the

credit under subsection (a):

(4(1)

NO CREDIT PERIOD REQUIRED.—The

credit shall be determined without regard to whether

the taxable year is in a credit period and for pur-

poses of applying this section to taxable years begin-

ning after 2012, no credit period shall be treated as

beginning with a taxable year beginning before

2013.

“(2) AMOUNT OF CREDIT.—The amount of the

credit determined under subsection (b) shall be de-

termined—
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“(A) by substituting ‘35 percent (25 per-
cent in the case of a tax-exempt eligible small
employer)’ for ‘50 percent (35 percent in the
case of a tax-exempt eligible small employer)’,

“(B) by reference to an eligible small em-
ployer’s nonelective contributions for premiums
paid for health insurance coverage (within the
meaning of section 9832(b)(1)) of an employee,
and

“(C) by substituting for the average pre-
mium determined under subsection (b)(2) the
amount the Secretary of Health and Human

Services determines is the average premium for

the small group market in the State in which

the employer is offering health insurance cov-
erage (or for such area within the State as is
specified by the Secretary).

“(3) STATE RATING REFORM LIMITATION.—The
limitation of paragraph (2) of subsection (¢) shall
not apply.

“(4) CONTRIBUTION ARRANGEMENT.—An ar-
rangement shall not fail to meet the requirements of
subsection (d)(4) solely because it provides for the

offering of insurance outside of an exchange.
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“(h) INSURANCE DEFINITIONS.—Any term used in
this section which is also used in title XXII of the Social
Security Act shall have the meaning given such term by

such title.

“(1) REGULATIONS.—The Secretary shall presecribe
such regulations as may be necessary to carry out the pro-
visions of this section, including regulations to prevent the
avoidance of the 2-year limit on the credit period through
the use of successor entities and the avoidance of the limi-
tations under paragraphs (1) and (2) of subsection (c)
through the use of multiple entities.”.

(b) CREDIT TO BE PART OF GENERAL BUSINESS
CREDIT.—Section 38(b) of the Internal Revenue Code of
1986 (relating to current year business credit) is amended
by striking “plus’ at the end of paragraph (34), by strik-
ing the period at the end of paragraph (35) and inserting
“, plus”, and by inserting after paragraph (35) the fol-
lowing:

“(36) the small employer health insurance cred-
it determined under section 45R.”.

(¢) CREDIT ALLOWED AGAINST ALTERNATIVE MIN-
IMUM TAX.—Section 38(¢)(4)(B) of the Internal Revenue
Code of 1986 (defining specified credits) is amended by

redesignating clauses (vi), (vii), and (viii) as clauses (vii),
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(vii1), and (ix), respectively, and by inserting after clause

(v) the following new clause:
“(v1) the credit determined under sec-

tion 45R,”.
(d) DISALLOWANCE OF DEDUCTION FOR CERTAIN
EXPENSES FOR WHICH CREDIT ALLOWED.—

(1) IN GENERAL.—Section 280C of the Internal
Revenue Code of 1986 (relating to disallowance of
deduction for certain expenses for which credit al-
lowed), as amended by section 1205(b), 1s amended
by adding at the end the following new subsection:
“(h) CrREDIT FOR EMPLOYEE HEALTH INSURANCE

EXPENSES OF SMALL EMPLOYERS.—No deduction shall

be allowed for that portion of the premiums for qualified

health benefits plans (as defined in section 2201(b) of the

Social Security Act) paid by an employer which is equal

to the amount of the credit determined under section
45R(a).”.

(2) DEDUCTION FOR EXPIRING CREDITS.—Sec-

tion 196(¢) of such Code is amended by striking

2

“and” at the end of paragraph (12), by striking the

period at the end of paragraph (13) and inserting *,
and”, and by adding at the end the following new

paragraph:
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“(14) the small employer health insurance cred-
it determined under section 45R(a).”.
(¢) CLERICAL AMENDMENT.—The table of sections
for subpart D of part IV of subchapter A of chapter 1
of the Internal Revenue Code of 1986 is amended by add-

ing at the end the following:

“See. 45R. Employee health insurance expenses of small employers.”.

(f) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
this section shall apply to amounts paid or incurred

in taxable years beginning after December 31, 2010.

(2) MiNIMUM TAX.—The amendments made by
subsection (c¢) shall apply to credits determined
under section 45R of the Internal Revenue Code of

1986 in taxable years beginning after December 31,

2010, and to carrybacks of such credits.

Subtitle D—Shared Responsibility
PART I—INDIVIDUAL RESPONSIBILITY
SEC. 1301. EXCISE TAX ON INDIVIDUALS WITHOUT ESSEN-
TIAL HEALTH BENEFITS COVERAGE.

(a) IN GENERAL.—Subtitle D of the Internal Rev-
enue Code of 1986 is amended by adding at the end the
following new chapter:

“CHAPTER 48—MAINTENANCE OF
ESSENTIAL HEALTH BENEFITS COVERAGE

“Sec. 5000A. Failure to maintain essential health benefits coverage.
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“SEC. 5000A. FAILURE TO MAINTAIN ESSENTIAL HEALTH

BENEFITS COVERAGE.

“(a) REQUIREMENT TO MAINTAIN ESSENTIAL

HeEALTH BENEFITS COVERAGE.—If an individual is an
applicable individual for any month beginning after June
30, 2013, the individual is required to be covered by essen-

tial health benefits coverage for such month.

“(b) IMPOSITION OF TAX.—

“(1) IN GENERAL.—If an applicable individual
fails to meet the requirement of subsection (a) for
1 or more months during any calendar year begin-
ning after 2013, then, except as provided in sub-
section (d), there is hereby imposed a tax with re-
spect to the individual in the amount determined
under subsection (¢).

“(2) INCLUSION WITH INCOME TAX RETURN.—
Any tax imposed by this section with respect to any
month shall be included with a taxpayer’s return of
tax imposed by chapter 1 for the taxable year which
includes such month.

“(3) LIABILITY FOR TAX.—If an individual with
respect to whom tax is imposed by this section for
any month—

“(A) is a dependent (as defined in section

152) of another taxpayer for the other tax-
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payer’s taxable year including such month, such
other taxpayer shall be liable for such tax, or
“(B) files a joint return for the taxable
yvear including such month, such individual and
the spouse of such individual shall be jointly lia-
ble for such tax.
“(¢) AMOUNT OF TAX.—

“(1) IN GENERAL.—The tax determined under
this subsection for any month with respect to any in-
dividual 1s an amount equal to Y12 of the applicable
dollar amount for the calendar year.

“(2) DOLLAR LIMITATION.—The amount of the
tax 1imposed by this section on any taxpayer for any
taxable year with respect to all individuals for whom
the taxpayer is liable under subsection (b)(3) shall
not exceed an amount equal to twice the applicable
dollar amount for the calendar year with or within
which the taxable year ends.

“(3) APPLICABLE DOLLAR AMOUNT.—For pur-
poses of paragraph (1)—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), the applicable dollar amount

1s $750.
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“(B) Proase 1N.—The applicable dollar

amount is $200 for 2014, $400 for 2015, and
$600 for 2016.

“(C) INDEXING OF AMOUNT.—In the case
of any calendar year beginning after 2017, the
applicable dollar amount shall be equal to $750,
increased by an amount equal to—

“(i) $750, multiplied by

“(i1) the cost-of-living adjustment de-
termined under section 1(f)(3) for the cal-
endar year, determined by substituting

‘calendar year 2016’ for ‘calendar year

1992’ in subparagraph (B) thereof.

If the amount of any increase under clause (i)
is not a multiple of $50, such increase shall be
rounded to the next lowest multiple of $50.

“(4) TERMS RELATING TO INCOME AND FAMI-

LIES.

For purposes of this section—

“(A) Faminy size.—The family size in-
volved with respect to any taxpayer shall be
equal to the number of individuals for whom
the taxpayer is allowed a deduction under sec-
tion 151 (relating to allowance of deduction for

personal exemptions) for the taxable year.
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“(B) HoOUsenonLD INCOME.—The term

‘household income’ means, with respect to any

taxpayer, an amount equal to the sum of—

“(1) the modified gross income of the
taxpayer, plus

“(i1) the ageregate modified gross in-
comes of all other individuals taken into
account in determining the taxpayer’s fam-
ily size under paragraph (1).

“(C) MODIFIED GROSS INCOME.—The

term ‘modified gross income’ means gross in-

come—

*S 1796 PCS

“(i) decreased by the amount of any
deduction allowable under paragraphs (1),
(3), or (4) of section 62(a),

“(11) increased by the amount of inter-
est received or accrued during the taxable
year which is exempt from tax imposed by
this chapter, and

“(i11) determined without regard to
sections 911, 931, and 933.

“(D) POVERTY LINE.—
“(1) IN GENERAL.—The term ‘poverty

line’ has the meaning given that term in
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section 2110(e)(5) of the Social Security
Act (42 U.S.C. 139735(¢)(5)).

“(i1) POVERTY LINE USED.—In the
case of any taxable year ending with or
within a calendar year, the poverty line
used shall be the most recently published
poverty line as of the 1st day of the such
calendar year.

“(d) ApPLICABLE INDIVIDUAL.—For purposes of this
section—

“(1) IN GENERAL.—The term ‘applicable indi-
vidual” means, with respect to any month, any indi-
vidual who has attained the age of 18 before the be-
einning of the month other than an individual de-
seribed in paragraph (2) or (3).

“(2) RELIGIOUS EXEMPTIONS.

“(A) RELIGIOUS C(ONSCIENCE EXEMP-
TION.—Such term shall not include any indi-
vidual for any month if such individual has in
effect an exemption under section 2236(f) of
the Social Security Act which certifies that such
individual 1s a member of a recognized religious
sect or division thereof described in section

1402(2)(1) and an adherent of established te-
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nets or teachings of such sect or division as de-

seribed in such section.

*S 1796 PCS

“(B) HEALTH CARE SHARING MINISTRY.—

“(1) IN GENERAL.—Such term shall

not include any individual for any month if
such individual is a member of a health

care sharing ministry for the month.

“(1) HEALTH CARE SIARING MIN-

ISTRY.—The term ‘health care sharing

ministry’ means an organization—

“(I) which 1s deseribed in section
501(e)(3) and is exempt from taxation
under section 501(a),

“(II) members of which share a
common set of ethical or religious be-
liefs and share medical expenses
among members in accordance with
those beliefs and without regard to
the State in which a member resides
or is employed,

“(III) members of which retain
membership even after they develop a
medical condition,

“(IV) which (or a predecessor of

which) has been in existence at all
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times since December 31, 1999, and
medical expenses of its members have
been shared during the entire period
of 1ts existence, and

“(V) which conducts an annual
audit which is performed by an inde-
pendent certified public accounting
firm in accordance with generally ac-
cepted  accounting  principles and
which is made available to the public

upon request.

“(3) UNDOCUMENTED ALIENS.—Such term
shall not include an individual for any month if for
the month the individual is not a citizen or national
of the United States, an alien lawfully admitted to
the United States for permanent residence, or an
alien lawfully present in the United States.

“(e) EXEMPTIONS FROM TAX.—No tax shall be im-
posed under subsection (a) with respect to—

“(1) MONTHS DURING SHORT COVERAGE
GAPS.—Any month the last day of which occurred
during a period in which the applicable individual
was not covered by essential health benefits coverage

for a period of less than 3 months.
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“(2) INDIVIDUALS WHO CANNOT AFFORD COV-

ERAGE.—

“(A) IN GENERAL.—Any applicable indi-
vidual if the applicable individual’s required
contribution for a calendar year exceeds 8 per-
cent of such individual’s household income for
the second taxable year preceding the taxable
yvear described in subsection (b)(2). For pur-
poses of applying this subparagraph, the tax-
payer’s household income shall be increased by
any exclusion from gross income for any portion
of the required contribution made through a
salary reduction arrangement.

“(B)  REQUIRED  CONTRIBUTION.—Kor
purposes of this paragraph, the term ‘required
contribution” means—

“(1) in the case of an individual eligi-
ble to purchase health msurance coverage
through an employer other than through
an exchange, the portion of the annual pre-
mium which would be paid by the indi-
vidual (without regard to whether paid
through salary reduction or otherwise) for

health insurance coverage which is the low-
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est cost coverage offered through the em-
ployer, or

“(i1) in the case of any individual not
described in clause (1), the annual pre-
mium for the lowest cost bronze plan avail-
able in the individual market through the
exchange in the State in which the indi-
vidual resides (without regard to whether
the individual 1is eligible to purchase a
qualified health benefits plan through the
exchange), reduced by the amount of the
credit allowable under section 36B for the
taxable year (determined as if the indi-
vidual was covered by a qualified health
benefits plan offered through the exchange
for the entire taxable year).

“(C)) SPECIAL RULE FOR INDIVIDUALS ELI-

GIBLE FOR COVERAGE THROUGH EMPLOYEE.—

If an applicable individual is eligible for cov-

erage through an employer by reason of a rela-

tionship to an employee, the determination

under subparagraph (B)(1) shall be made by

reference to the affordability of the coverage to

the employee.
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“(D) INDEXING.—In the case of plan years
beginning in any calendar year after 2013, sub-
paragraph (A) shall be applied by substituting
for ‘8 percent’ the percentage the Secretary of
Health and Human Services determines reflects
the excess of the rate of premium growth be-
tween the preceding calendar year and 2012
over the rate of income growth for such period.
“(3) TAXPAYERS WITH INCOME UNDER 100
PERCENT OF POVERTY LINE.—Any applicable indi-
vidual who has a household income for the for the
second taxable year preceding the taxable year de-
scribed 1n subsection (b)(2) which is less than 100
percent of the poverty line for the size of the family
involved (determined in the same manner as under

subsection (b)(4)).

“(4) NATIVE AMERICANS.

Any applicable indi-
vidual who 1s an Indian as defined i section 4 of

the Indian Health Care Improvement Act.

“(5) HarDsHIPS.—Any applicable individual
who is determined by the Secretary to have suffered
a hardship with respect to the capability to obtain
coverage under a qualified health benefits plan.

SE 4/ UNE N OVERAGE.—
“(f) ESSENTIAL HeEALTH BENEFITS COVERAGE

25 For purposes of this section—
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“(1) IN GENERAL.—The term ‘essential health

benefits coverage’ means any of the following:

“(A) QUALIFIED HEALTH BENEFITS PLAN
COVERAGE.—Coverage under a qualified health
benefits plan.

“(B) GRANDFATHERED HEALTI BENEFITS
PLAN.—Coverage under a grandfathered health
benefits plan (as defined in section 2221(c¢) of
the Social Security Act).

“(C) EMPLOYER-SPONSORED PLAN.—(Cov-
erage under an eligible employer-sponsored
plan.

“(D) MEDICARE.—Coverage under part A
of title XVIII of the Social Security Act.

“(E) MEDICAID.—Coverage for medical as-
sistance under title XIX of the Social Security
Act.

“(F) MEMBERS OF THE ARMED FORCES
AND DEPENDENTS (INCLUDING TRICARE).—
Coverage under chapter 55 of title 10, United
States Code, including similar coverage fur-
nished under section 1781 of title 38 of such
Code.

“(G) VA.—Coverage under the veteran’s

health care program under chapter 17 of title
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38, United States Code, but only if the cov-

erage for the individual involved is determined
by the Secretary of Health and Human Services
in coordination with the Secretary to be not less
than a level specified by the Secretary of Health
and Human Services, based on the individual’s
priority for services as provided under section
1705(a) of such title.

“(H) FEDERAL EMPLOYEES COVERAGE.—
Coverage under the Federal employees health
benefits program under chapter 89 of title 5,
United States Code.

“(I) OTHER COVERAGE.—Such other
health benefits coverage, such as a State health
benefits risk pool or coverage while incarcer-
ated, as the Secretary of Health and Human
Services, in coordination with the Secretary,
recognizes for purposes of this subsection.

“(2) ELIGIBLE EMPLOYER-SPONSORED PLAN.—

The term ‘eligible employer-sponsored plan’ means,
with respect to any employee, a health benefits plan
(other than a grandfathered health benefits plan) of-

fered by an employer to the employee, but only if—

“(A) in the case of a small employer, the

plan is a qualified health benefits plan, and
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“(B) in the case of a large employer plan,
the plan meets the requirements of section

2244 of the Social Security Act.

“(3) INSURANCE-RELATED TERMS.—Any term
used in this section which is also used in title XXII
of the Social Security Act shall have the same mean-

ing as when used in such title.

“(g) MODIFICATIONS OF SUBTITLE F.—Notwith-

standing any other provision of law

“(1) WAIVER OF CRIMINAL AND CIVIL PEN-
ALTIES AND INTEREST.—In the case of any failure
by a taxpayer to timely pay any tax imposed by this
section—

“(A) such taxpayer shall not be subject to
any criminal prosecution or penalty with respect
to such failure, and

“(B) no penalty, addition to tax, or inter-
est shall be imposed with respect to such failure
or such tax.

“(2)  LIMITED COLLECTION ACTIONS PER-
MITTED.—In the case of the assessment of any tax
imposed by this section, the Secretary shall not take
any action with respect to the collection of such tax

other than—
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“(A) eiving notice and demand for such
tax under section 6303,

“(B) crediting under section 6402(a) the
amount of any overpayment of the taxpayer
against such tax, and

“(C) offsetting any payment owed by any
Federal agency to the taxpayer against such tax
under the Treasury offset program.”.

(b) CLERICAL AMENDMENT.—The table of chapters
for subtitle D of the Internal Revenue Code of 1986 is
amended by inserting after the item relating to chapter

47 the following new item:

“CHAPTER 48—MAINTENANCE OF ESSENTIAL HEALTH BENEFITS
COVERAGE".

(¢) STUDY ON AFFORDABLE COVERAGE.—
(1) STUDY AND REPORT.—

(A) IN GENERAL.—The Comptroller Gen-
eral shall conduct a study on the affordability
of health insurance coverage, including—

(1) the impact of the tax credit for
qualified health insurance coverage of indi-
viduals under section 36B of the Internal
Revenue Code of 1986 and the tax credit
for employee health insurance expenses of

small employers under section 45R of such
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Code on maintaining and expanding the
health insurance coverage of individuals,
(i) the availability of affordable
health benefits plans, and
(ii1) the ability of individuals to main-
tain essential health benefits coverage (as
defined in section 5000A(f) of the Internal

Revenue Code of 1986).

(B) REPORT.—Not later than February 1,
2014, the Comptroller General shall submit to
the appropriate committees of Congress a re-
port on the study conducted under subpara-
oraph (A), together with legislative ree-
ommendations relating to the matters studied
under such subparagraph.

(2) CONGRESSIONAL CONSIDERATION OF REC-

(A) COMMITTEE CONSIDERATION OF PRO-
POSAL; DISCHARGE; CONTINGENCY FOR INTRO-
DUCTION.—Not later than April 1, 2014, the
appropriate committees of Congress shall report
legislation implementing the recommendations
contained in the report described in paragraph
(1)(B). If, with respect to the House involved,

any such committee has not reported such legis-
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lation by such date, such committees shall be

deemed to be discharged from further consider-

ation of the proposal and any member of the

House of Representatives or the Senate, respec-

tively, may introduce legislation implementing

the recommendations contained in the proposal

and such legislation shall be placed on the ap-

propriate calendar of the House involved.

*S 1796 PCS

(B) EXPEDITED PROCEDURE.—

(1) CONSIDERATION.—If legislation is
reported out of committee or legislation is
introduced under subparagraph (A), not
later than 15 calendar days after the date
on which a committee has been or could
have been discharged from consideration of
such legislation or such legislation is intro-
duced, the Speaker of the House of Rep-
resentatives, or the Speaker’s designee, or
the majority leader of the Senate, or the
leader’s designee, shall move to proceed to
the consideration of the legislation. It shall
also be in order for any member of the
Senate or the House of Representatives,
respectively, to move to proceed to the con-

sideration of the legislation at any time
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after the conclusion of such 15-day period.
All points of order against the legislation
(and against consideration of the legisla-
tion) with the exception of points of order
under the Congressional Budget Act of
1974 are waived. A motion to proceed to
the consideration of the legislation is privi-
leged in the Senate and highly privileged in
the House of Representatives and is not
debatable. The motion is not subject to
amendment, to a motion to postpone con-
sideration of the legislation, or to a motion
to proceed to the consideration of other
business. A motion to reconsider the vote
by which the motion to proceed is agreed
to or not agreed to shall not be in order.
If the motion to proceed is agreed to, the
Senate or the House of Representatives, as
the case may be, shall immediately proceed
to consideration of the legislation in ac-
cordance with the Standing Rules of the
Senate or the House of Representatives, as
the case may be, without intervening mo-
tion, order, or other business, and the reso-

lution shall remain the unfinished business
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of the Senate or the House of Representa-
tives, as the case may be, until disposed of.
(1)  CONSIDERATION BY OTHER
HOUSE.—If, before the passage by one
House of the legislation that was intro-
duced in such House, such House receives
from the other IHouse legislation as passed
by such other House—
(I) the legislation of the other
House shall not be referred to a com-
mittee and shall immediately displace
the legislation that was reported or in-
troduced in the House in receipt of
the legislation of the other House; and
(IT) the legislation of the other
House shall immediately be considered
by the receiving IHouse under the
same procedures applicable to legisla-
tion reported by or discharged from a
committee or introduced under sub-
paragraph (A).
Upon disposition of legislation that is re-
ceived by one House from the other House,

it shall no longer be in order to consider
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the legislation that was reported or intro-
duced in the receiving House.

(i11) SENATE LIMITS ON DEBATE.—In
the Senate, consideration of the legislation
and on all debatable motions and appeals
in connection therewith shall not exceed a
total of 30 hours, which shall be divided
equally between those favoring and those
opposing the legislation. A motion further
to limit debate on the legislation is in
order and is not debatable. Any debatable
motion or appeal i1s debatable for not to ex-
ceed 1 hour, to be divided equally between
those favoring and those opposing the mo-
tion or appeal. All time used for consider-
ation of the legislation, including time used
for quorum calls and voting, shall be
counted against the total 30 hours of con-
sideration.

(iv) CONSIDERATION  IN CON-
FERENCE.—Immediately upon a final pas-
sage of the legislation that results in a dis-
agreement between the two Houses of Con-
oress with respect to the legislation, con-

ferees shall be appointed and a conference
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convened. Not later than 15 days after the
date on which conferees are appointed (ex-
cluding periods in which one or both
Houses are in recess), the conferees shall
file a report with the Senate and the
House of Representatives resolving the dif-
ferences between the IHouses on the legisla-
tion. Notwithstanding any other rule of the
Senate or the House of Representatives, it
shall be in order to immediately consider a
report of a committee of conference on the
legislation filed in accordance with this
subsection. Debate in the Senate and the
House of Representatives on the con-
ference report shall be limited to 10 hours,
equally divided and controlled by the ma-
jority and minority leaders of the Senate
or their designees and the Speaker of the
House of Representatives and the minority
leader of the IMouse of Representatives or
their designees. A vote on final passage of
the conference report shall occur imme-
diately at the conclusion or yielding back
of all time for debate on the conference re-

port.
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(C) RULES OF THE SENATE AND HOUSE

OF REPRESENTATIVES.

This paragraph is en-
acted by Congress—

(1) as an exercise of the rulemaking
power of the Senate and House of Rep-
resentatives, respectively, and is deemed to
be part of the rules of each House, respec-
tively, but applicable only with respect to
the procedure to be followed in that House
in the case of legislation under this section,
and it supersedes other rules only to the
extent that it is inconsistent with such
rules; and

(i1) with full recognition of the con-
stitutional right of either House to change
the rules (so far as they relate to the pro-
cedure of that House) at any time, in the
same manner, and to the same extent as in
the case of any other rule of that House.

(3)  APPROPRIATE COMMITTEES OF CON-
GRESS.—In this subsection, the term ‘“‘appropriate
committees of Congress” means the Committee on
Ways and Means, the Committee on Education and
Labor, and the Committee on Energy and Com-

merce of the House of Representatives and the Com-
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mittee on Finance and the Committee on Iealth,

Education, Labor and Pensions of the Senate.

(d) EFFECTIVE DATE.—The amendments made by
this section shall apply to taxable years ending after De-
cember 31, 2012.

SEC. 1302. REPORTING OF HEALTH INSURANCE COVERAGE.

(a) IN GENERAL.—Part III of subchapter A of chap-
ter 61 of the Internal Revenue Code of 1986 is amended
by inserting after subpart C the following new subpart:

“Subpart D—Information Regarding Health

Insurance Coverage
“Sec. 6055. Reporting of health insurance coverage.
“SEC. 6055. REPORTING OF HEALTH INSURANCE COV-
ERAGE.

“(a) IN GENERAL.—Every person who provides es-
sential health benefits coverage to an individual during a
calendar year shall, at such time as the Secretary may
prescribe, make a return described in subsection (b).

“(b) FORM AND MANNER OF RETURN.—

“(1) IN GENERAL.—A return is described in
this subsection if such return—
“(A) is in such form as the Secretary may
prescribe, and

“(B) contains—
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“(1) the name, address and TIN of

the primary insured and the name of each
other individual obtaining coverage under
the policy,

“(i1) the dates during which such indi-
vidual was covered under essential health
benefits coverage during the calendar year,

“(i11) the amount (if any) of any ad-
vance payment under section 2248 of the
Social Security Act of any cost-sharing
subsidy under section 2247 of such Act or
of any premium credit under section 368
with respect to such coverage, and

“(1v) such other information as the

Secretary may require.

“(2) INFORMATION RELATING TO EMPLOYER-

PROVIDED COVERAGE.—If essential health benefits

coverage provided to an individual under subsection

(a) consists of health insurance coverage of a health

insurance issuer provided through a group health

plan of an employer, a return described in this sub-

section shall include—

“(A) the name, address, and employer

identification number of the employer maintain-

ing the plan,
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“(B) the portion of the premium (if any)
required to be paid by the employer, and

“(C) if the health insurance coverage is a
qualified health benefits plan in the small group
market offered through an exchange, such other
information as the Secretary may require for
administration of the credit under section 45R
(relating to eredit for employee health insurance

expenses of small employers).

“(¢) STATEMENTS TO BE FURNISHED TO INDIVID-
UALS WiTH RESPECT TO WHOM INFORMATION IS RE-

PORTED.—

“(1) IN GENERAL.—Every person required to

make a return under subsection (a) shall furnish to
each individual whose name is required to be set

forth in such return a written statement showing—

“(A) the name and address of the person
required to make such return and the phone
number of the information contact for such per-
son, and

“(B) the information required to be shown

on the return with respect to such individual.

“(2) TIME FOR FURNISHING STATEMENTS.

The written statement required under paragraph (1)

shall be furnished on or before January 31 of the
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year following the calendar year for which the return
under subsection (a) was required to be made.
“(d) COVERAGE PROVIDED BY GOVERNMENTAL

UNITS.

In the case of coverage provided by any govern-
mental unit or any agency or instrumentality thereof, the
officer or employee who enters into the agreement to pro-
vide such coverage (or the person appropriately designated
for purposes of this section) shall make the returns and
statements required by this section.

“(e) ESSENTIAL HEALTH BENEFITS COVERAGE.—
For purposes of this section, the term ‘essential health
benefits coverage’ has the meaning given such term by sec-
tion H000A(f).”.

(b) ASSESSABLE PENALTIES.

(1) Subparagraph (B) of section 6724(d)(1) of
the Internal Revenue Code of 1986 (relating to defi-

2

nitions) is amended by striking “or” at the end of

clause (xxii), by striking “and” at the end of clause
(xxiii) and ingerting ‘“‘or”, and by inserting after
clause (xxiii) the following new clause:
“(xxiv) section 6055 (relating to re-
turns relating to information regarding
health insurance coverage), and”.

(2) Paragraph (2) of section 6724(d) of such

Jode is amended by striking “‘or”” at the end of sub-
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paragraph (EE), by striking the period at the end
of subparagraph (FF) and inserting ““, or” and by
inserting after subparagraph (FF') the following new
subparagraph:

“(GG) section 6055(¢) (relating to state-
ments relating to information regarding health
insurance coverage).”.

(¢) CONFORMING AMENDMENT.—The table of sub-
parts for part III of subchapter A of chapter 61 of such
Code is amended by inserting after the item relating to

subpart C the following new item:

“SUBPART D—INFORMATION REGARDING HEALTH INSURANCE COVERAGE”.

(d) EFFECTIVE DATE.—The amendments made by
this section shall apply to calendar years beginning after
2012.

PART II—EMPLOYER RESPONSIBILITY
SEC. 1306. EMPLOYER SHARED RESPONSIBILITY REQUIRE-
MENT.

(a) IN GENERAL.—Chapter 43 of the Internal Rev-
enue Code of 1986 is amended by adding at the end the
following:

“SEC. 4980H. EMPLOYER RESPONSIBILITY TO PROVIDE
HEALTH COVERAGE.

“(a) IMPOSITION OF EXCISE TAX.—If—

“(1) an applicable large employer fails to meet
the health insurance coverage requirements of sub-
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section (¢) with respect to its full-time employees,
and

“(2) any such full-time employee of the em-
ployer is enrolled for any month during the period
of such failure in a qualified health benefits plan
with respect to which an applicable premium credit
or cost-sharing subsidy is allowed or paid with re-

spect to the employee,

there i1s hereby imposed on such failure with respect to
each such employee for each such month a tax in the

amount determined under subsection (b).

“(b) AMOUNT OF TAX.—

“(1) IN GENERAL.—The tax determined under
this subsection with respect to a failure involving an
employee for any month described in subsection
(a)(2) shall be equal to Va2 of the dollar amount
which the Secretary of Health and Human Services
determines (on the basis of the most recent data
available) 1s equal to the sum of the average annual
credit allowed under section 36B and the average
annual cost-sharing subsidy under section 2247 of
the Social Security Act for taxable years beginning
in the calendar year preceding the calendar year in
which such month occurs. In the case of a month oc-

curring during 2013, the Secretary shall determine

*S 1796 PCS
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the average annual credit and subsidy on the basis
of the aggregate amount of credits and subsidies
(expressed as an annual amount) for which appli-
cants were determined eligible during the initial
open enrollment period under section 2237(d)(2)(A)
of the Social Security Act.

“(2) OVERALL LIMITATION.—

“(A) IN  GENERAL.—The  aggregate
amount of tax determined under paragraph (1)
with respect to all employees of an applicable
large employer for any month shall not exceed
1412 of the product of—

“(1) $400, and

“(i1) the average number of full-time
employees of the employer on business
days during the calendar year preceding
the calendar year in which such month oc-
curs (determined in the same manner as

under subsection (d)(1)).

“(B) INDEXING.—In the case of any cal-
endar year after 2013, the $400 amount under
subparagraph (A)(i) shall be increased by an
amount equal to the product of—

“(1) $400, and
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“(i1) the premium adjustment percent-
age (as defined in section 2242(¢)(7) of
the Social Security Act) for the calendar
year.

If the amount of any increase under this sub-
paragraph is not a multiple of $10, such in-
crease shall be rounded to the next lowest mul-
tiple of $10.

“(¢) HeEALTH INSURANCE COVERAGE REQUIRE-

MENTS.—For purposes of this section—
“(1) IN GENERAL.—An applicable large em-
ployer meets the health insurance coverage require-

ments of this subsection if the employer

“(A) in the case of an employer in the
small group market in a State, offers to its full-
time employees (and their dependents) the op-
portunity to enroll in a qualified health benefits
plan or a grandfathered health benefits plan,
and

“(B) in the case of an employer in the
large group market in a State, offers to its full-
time employees (and their dependents) the op-
portunity to enroll in a group health plan meet-

ing the requirements of section 2244 of the So-
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cial Security Act or a grandfathered health ben-

efits plan.

“(2)  EXCEPTION WHERE COVERAGE IS
UNAFFORDABLE OR FAILS TO PROVIDE MINIMUM
'ALUE.—An employer shall not be treated as meet-
ing the requirements of this subsection with respect
to any employee if—

“(A) the employee is eligible for the credit
allowable under section 36B because the em-
ployee’s required contribution under the plan
described in paragraph (1) is determined to be
unaffordable under section 36B(¢)(2)(C), or

“(B) in the case of a plan (other than a
qualified health benefits plan) offered under
paragraph (1), the plan’s share of the total al-
lowed costs of benefits provided under the plan

is less than 65 percent of such costs.

“(d) DEFINITIONS AND SPECIAL RULES.—For pur-
poses of this section—
“(1) APPLICABLE LARGE EMPLOYER.—

“(A) IN GENERAL.—The term ‘applicable
large employer’ means, with respect to a cal-
endar year, an employer who employed an aver-
age of at least 50 employees on business days

during the preceding calendar year.
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“(B) RULES FOR DETERMINING EM-

PLOYER SIZE.—For purposes of this para-

oraph—

*S 1796 PCS

“(1) APPLICATION OF AGGREGATION

RULE FOR EMPLOYERS.

All persons treat-
ed as a single employer under subsection
(b), (e¢), (m), or (o) of section 414 of the
Internal Revenue Code of 1986 shall be
treated as 1 employer.

“(11) EMPLOYERS NOT IN EXISTENCE
IN PRECEDING YEAR.—In the case of an
employer which was not 1n existence
throughout the preceding calendar year,
the determination of whether such em-
ployer is an applicable large employer shall
be based on the average number of employ-
ees that it is reasonably expected such em-
ployer will employ on business days in the
current calendar year.

“(in1) PREDECESSORS.

Any reference
in this subsection to an employer shall in-
clude a reference to any predecessor of

such employer.
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“(2) APPLICABLE PREMIUM CREDIT AND COST-
SHARING SUBSIDY.—The term ‘applicable premium
credit and cost-sharing subsidy’ means—

“(A) any premium credit allowed under
section 368 (and any advance payment of the
credit under section 2248 of the Social Security
Act), and

“(B) any cost-sharing subsidy payment
under section 2247 of such Act.

“(3) FULL-TIME EMPLOYEE.—

“(A) IN GENERAL.—The term ‘full-time
employee’ means an employee who is employed
on average at least 30 hours per week.

“(B) SPECIAL  RULES.—The Secretary

shall presceribe such regulations, rules, and
cuidance as may be necessary to apply this
paragraph to employees who are not com-

pensated on an hourly basis.

“(4) OTHER DEFINITIONS.—Any term used in
this section which is also used in title XXII of the
Social Security Act shall have the same meaning as
when used in such title.

“(5) TAX NONDEDUCTIBLE.—For denial of de-

duction for the tax imposed by this section, see sec-

tion 275(a)(6).

*S 1796 PCS



~N N O B W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

227

“(e) TIME FOR PAYMENT OF TAX.—The Secretary
may provide for the payment of the tax imposed by this
section on an annual, monthly, or other periodic basis as
the Secretary may prescribe.”.

(b) CLERICAL AMENDMENT.—The table of sections
for chapter 43 of such Code is amended by adding at the

end the following new item:

“Sec. 4980H. Employer responsibility to provide health coverage.”.

(¢) STUDY AND REPORT OF EFFECT OF TAX ON

WORKERS” WAGES.

(1) IN GENERAL.—The Secretary of Labor shall

conduct a study to determine whether employees’

wages are reduced by reason of the application of

the tax imposed under section 498011 of the Internal

Revenue Code of 1986 (as added by the amendments

made by this section). The Secretary shall make

such determination on the basis of the National

Compensation Survey published by the Bureau of
Labor Statistics.

(2) REPORT.—The Secretary shall report the
results of the study under paragraph (1) to the
Committee on Ways and Means of the House of
Representatives and to the Committee on Finance of

the Senate.
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(d) EFFECTIVE DATE.—The amendments made by
this section shall apply to periods beginning after June
30, 2013.

SEC. 1307. REPORTING OF EMPLOYER HEALTH INSURANCE
COVERAGE.

(a) IN GENERAL.—Subpart D of part IIT of sub-
chapter A of chapter 61 of the Internal Revenue Code of
1986, as added by section 1302, is amended by inserting
after section 6055 the following new section:

“SEC. 6056. LARGE EMPLOYERS REQUIRED TO REPORT ON
HEALTH INSURANCE COVERAGE.

“(a) IN GENERAL.—Every applicable large employer
required to meet the requirements of section 4980I(c)
with respect to its full-time employees during a calendar
year shall, at such time as the Secretary may prescribe,
make a return described in subsection (b).

“(b) FORM AND MANNER OF RETURN.—A return 1s
described in this subsection if such return—

“(1) is in such form as the Secretary may pre-
seribe, and
“(2) contains—
“(A) the name, date, and employer identi-
fication number of the employer,
“(B) a certification as to whether the em-

ployer offers to its full-time employees (and
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| their dependents) the opportunity to enroll in a
2 health benefits plan or a grandfathered health
3 benefits plan described in section 4980H(¢) and
4 applicable to the employer,
5 “(C) if the employer certifies that the em-
6 ployer did offer to its full-time employees (and
7 their dependents) the opportunity to so enroll—
8 “(1) the months during the calendar
9 year for which coverage was available, and
10 “(i1) the monthly premium for the
11 lowest cost option in each of the enroll-
12 ment categories under each health benefits
13 plan offered to employees,
14 “(D) the name, address, and TIN of each
15 full-time employee during the calendar year and
16 the months (if any) during which such employee
17 (and any dependents) were covered under any
18 such health benefits plans and,
19 “(E) such other information as the Sec-
20 retary may require.
21 “(¢) STATEMENTS TO BE FURNISHED TO INDIVID-

22 vALS WithH ReESsPECT TO WHOM INFORMATION IS RE-

23 PORTED.—

24 “(1) IN GENERAL.—Every person required to
25 make a return under subsection (a) shall furmish to
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each full-time employee whose name is required to
be set forth in such return under subsection
(b)(2)(D) a written statement showing—

“(A) the name and address of the person
required to make such return and the phone
number of the information contact for such per-
son, and

“(B) the information required to be shown

on the return with respect to such idividual.

“(2) TIME FOR FURNISHING STATEMENTS.
The written statement required under paragraph (1)
shall be furnished on or before January 31 of the
year following the calendar year for which the return
under subsection (a) was required to be made.

“(d)  COORDINATION  WITH OTHER REQUIRE-

To the maximum extent feasible, the Secretary

may provide that—

“(1) any return or statement required to be
provided under this section may be provided as part
of any return or statement required under section
6051 or 6055, and

“(2) in the case of an applicable large employer
offering a health benefits plan of a health insurance
issuer, the employer may enter into an agreement

with the issuer to include information required
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under this section with the return and statement re-
quired to be provided by the issuer under section
6055.

“(e) COVERAGE PROVIDED BY GOVERNMENTAL

UNITS.

In the case of any applicable large employer
which 1s a governmental unit or any agency or instrumen-
tality thereof, the person appropriately designated for pur-
poses of this section shall make the returns and state-

ments required by this section.

“(f) DEFINTTIONS.—For purposes of this section, any
term used in this section which is also used in section
4980H shall have the meaning given such term by section

49801I1.”.

(b) ASSESSABLE PENALTIES.

(1) Subparagraph (B) of section 6724(d)(1) of

the Internal Revenue Code of 1986 (relating to defi-

nitions), as amended by section 1302, is amended by

striking “or”” at the end of clause (xxiii), by striking

“and” at the end of clause (xxiv) and inserting “or’”’,

and by inserting after clause (xxiv) the following
new clause:

“(xxv) section 6056 (relating to re-

turns relating to large employers required

to report on health insurance coverage),

and”’.
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(2) Paragraph (2) of section 6724(d) of such
Jode, as so amended, is amended by striking “or”
at the end of subparagraph (F'F), by striking the pe-
riod at the end of subparagraph (GG) and inserting
“,or” and by inserting after subparagraph (GG) the
following new subparagraph:

“(HH) section 6056(c) (relating to state-
ments relating to large employers required to
report on health insurance coverage).”.

(¢) CONFORMING AMENDMENT.—The table of sec-
tions for subpart D of part III of subchapter A of chapter

61 of such Code, as added by section 1302, is amended

by adding at the end the following new item:

“Sec. 6056. Large employers required to report on health insurance coverage.”.

(d) EFFECTIVE DATE.—The amendments made by
this section shall apply to periods beginning after June
30, 2013.

Subtitle E—Federal Program for
Health Care Cooperatives
SEC. 1401. ESTABLISHMENT OF FEDERAL PROGRAM FOR
HEALTH CARE COOPERATIVES.

(a) IN GENERAL.—Title XXII of the Social Security
Act (as added by section 1001 and amended by sections
1101 and 1201) is amended by adding at the end the fol-

lowing:
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“PART D—FEDERAL PROGRAM FOR HEALTH

CARE COOPERATIVES
“SEC. 2251. FEDERALL PROGRAM TO ASSIST ESTABLISH-
MENT AND OPERATION OF NONPROFIT, MEM-
BER-RUN HEALTH INSURANCE ISSUERS.
“(a) ESTABLISHMENT OF PROGRAM.—

“(1) IN GENERAL.—The Secretary shall estab-
lish a program to carry out the purposes of this sec-
tion to be known as the Consumer Operated and
Oriented Plan (CO-OP) program.

“(2) PUrRPOSE.—It is the purpose of the CO-
OP program to foster the creation of qualified non-
profit health insurance issuers to offer qualified
health benefits plans in the individual and small
eroup markets in the States in which the issuers are
licensed to offer such plans.

“(b) LOANS AND GRANTS UNDER THE CO-OP PRO-
GRAM.—

“(1) IN GENERAL.—The Secretary shall provide
through the CO-OP program for the awarding to
persons applying to become qualified nonprofit
health msurance issuers of—

“(A) loans to provide assistance to such
person in meeting its start-up costs; and

“(B) grants to provide assistance to such
person in meeting any solvency requirements of
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States in which the person seeks to be licensed
to issue qualified health benefits plans.
“(2) REQUIREMENTS FOR AWARDING LOANS
AND GRANTS.—
“(A) IN GENERAL.—In awarding loans and
orants under the CO-OP program, the Sec-

retary shall—
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“(1) take 1into account the rec-
ommendations of the advisory board estab-
lished under paragraph (3);

“(i1) give priority to applicants that
will offer qualified health benefits plans on
a Statewide basis, will utilize integrated
care models, and have significant private
support; and

“(111) ensure that there is sufficient
funding to establish at least 1 qualified
nonprofit health insurance issuer in each
State, except that nothing in this clause
shall prohibit the Secretary from funding
the establishment of multiple qualified
nonprofit health insurance issuers in any
State if the funding is sufficient to do so.

“(B) STATES WITHOUT ISSUERS IN PRO-

GRAM.—If no health insurance issuer applies to
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be a qualified nonprofit health insurance issuer
within a State, the Secretary may use amounts
appropriated under this section for the award-
ing of grants to encourage the establishment of
a qualified nonprofit health insurance issuer
within the State or the expansion of a qualified
nonprofit health insurance issuer from another
State to the State.
“(C) AGREEMENT.—

“(1) IN GENERAL.—The Secretary
shall require any person receiving a loan or
erant under the CO-OP program to enter
into an agreement with the Secretary
which requires such person to meet (and to
continue to meet)—

“(I) any requirement under this
section for such person to be treated
as a qualified nonprofit health insur-
ance issuer; and

“(IT) any requirements contained
in the agreement for such person to
receive such loan or grant.

“(11) RESTRICTIONS ON USE OF FED-
ERAL FUNDS.—The agreement shall in-

clude a requirement that no portion of the
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funds made available by any loan or grant
under this section may be used—

“(I) for carrying on propaganda,
or otherwise attempting, to influence
legislation; or

“(IT) for marketing.

Nothing in this clause shall be construed
to allow a person to take any action pro-
hibited by section 501(¢)(29) of the Inter-
nal Revenue Code of 1986.

“(in) FAILURE TO MEET REQUIRE-

MENTS.—If the Secretary determines that
a person has failed to meet any require-
ment desceribed in clause (1) or (i1) and has
failed to correct such failure within a rea-
sonable period of time of when the person
first knows (or reasonably should have
known) of such failure, such person shall
repay to the Secretary an amount equal to
the sum of—

“(I) 110 percent of the aggregate
amount of loans and grants received
under this section; plus

“(IT) interest on the aggregate

amount of loans and grants received
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under this section for the period the

loans or grants were outstanding.
The Secretary shall notify the Secretary of
the Treasury of any determination under
this section of a failure that results in the
termination of an issuer’s tax-exempt sta-
tus under section 501(¢)(29) of such Code.
“(D) TIME FOR AWARDING LOANS AND

GRANTS.

The Secretary shall not later than
January 1, 2012, award the loans and grants
under the CO-OP program and begin the dis-
tribution of amounts awarded under such loans
and grants.

“(3) ADVISORY BOARD.—

“(A) IN GENERAL.—The advisory board
under this paragraph shall consist of 15 mem-
bers appointed by the Comptroller General of
the United States from among individuals with
qualifications described in section 1805(¢)(2).

“(B) RULES RELATING TO APPOINT-
MENTS.—

“(1) STANDARDS.—Any individual ap-
pointed under subparagraph (A) shall meet

ethics and conflict of interest standards
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protecting against insurance industry in-

volvement and interference.

“(i1) ORIGINAL APPOINTMENTS.—The
original appointment of board members
under subparagraph (A)(ii) shall be made
no later than 3 months after the date of

enactment of this title.

“(C) VACANCY.—Any vacancy on the advi-

sory board shall be filled in the same manner

as the original appointment.

“(D) PAY AND REIMBURSEMENT.—

“(1) NO COMPENSATION FOR MEM-
BERS OF ADVISORY BOARD.—Except as
provided in clause (i1), a member of the ad-
visory board may not receive pay, allow-
ances, or benefits by reason of their service
on the board.

“(11) TRAVEL  EXPENSES.—Each
member shall receive travel expenses, in-
cluding per diem in lieu of subsistence
under subchapter I of chapter 57 of title 5,
United States Code.

“(KE) APPLICATION OF FACA.—The Federal

Advisory Committee Act (5 U.S.C. App.) shall

*S 1796 PCS



O© o0 3 O WD A W N =

[\O I \© R \O I O R N e e e e e e T e e
W N = O O 0N N RN = O

239

apply to the advisory board, except that section
14 of such Act shall not apply.

“(F) TERMINATION.—The advisory board
shall terminate on the earlier of the date that
it completes its duties under this section or De-

cember 31, 2015.

“(¢) QUALIFIED NONPROFIT HEALTH INSURANCE

ISSUER.—For purposes of this section—

“(1) IN GENERAL.—The term ‘qualified non-

hrofit health insurance issuer’ means a health insur-
profit healtl ’ healtl

ance issuer that is an organization—

“(A) that is organized under State law as
a nonprofit, member corporation;

“(B) substantially all of the activities of
which consist of the issuance of qualified health
benefits plans in the individual and small group
markets in each State in which it is licensed to
issue such plans; and

“(C) that meets the other requirements of
this subsection.

“(2) CERTAIN ORGANIZATIONS PROHIBITED.—

An organization shall not be treated as a qualified

nonprofit health insurance issuer if—
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“(A) the organization or a related entity
(or any predecessor of either) was a health in-
surance issuer on July 16, 2009; or

“(B) the organization is sponsored by a
State or local government, any political subdivi-
sion thereof, or any instrumentality of such

cgovernment or political subdivision.

“(3) GOVERNANCE REQUIREMENTS.—An orga-

nization shall not be treated as a qualified nonprofit

health isurance issuer unless—

“(A) the governance of the organization is
subject to a majority vote of its members;

“(B) its governing documents incorporate
ethics and conflict of interest standards pro-
tecting against insurance industry involvement
and interference; and

“(C) as provided in regulations promul-
cated by the Secretary, the organization is re-
quired to operate with a strong consumer focus,
including timeliness, responsiveness, and ac-
countability to members.

“(4) PROFITS INURE TO BENEFIT OF MEM-

An organization shall not be treated as a

qualified nonprofit health insurance issuer unless

any profits made by the organization are required to
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be used to lower premiums, to improve benefits, or
for other programs intended to improve the quality
of health care delivered to its members.

“(5) COMPLIANCE WITH STATE INSURANCE

LAWS.

An organization shall not be treated as a
qualified nonprofit health insurance issuer unless the
organization meets all the requirements that other
offerors of qualified health benefits are required to
meet in any State where the issuer offers a qualified
health benefits plan, including solvency and licensure
requirements, rules on payments to providers, and
compliance with network adequacy rules, rate and
form filing rules, and any applicable State premium
assessments.

“(6) COORDINATION WITH STATE INSURANCE

REFORMS.—An organization shall not be treated as
a qualified nonprofit health insurance issuer unless
the organization does not offer a health benefits plan
in a State until that State has in effect the Model
Regulation, Federal standard, or State law described
In section 2225(a)(2).

“(d) ESTABLISHMENT OF PRIVATE PURCHASING

COUNCIL.—

“(1) IN GENERAL.—Qualified nonprofit health

insurance issuers participating in the CO-OP pro-
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oeram under this section may establish a private pur-
chasing council to enter into collective purchasing
arrangements for items and services that increase
administrative and other cost efficiencies, mcluding
claims administration, administrative services, health
information technology, and actuarial services.

“(2) COUNCIL MAY NOT SET PAYMENT

RATES.—The private purchasing council established

under paragraph (1) shall not set payment rates for
health care facilities or providers participating in
health insurance coverage provided by qualified non-
profit health insurance issuers.

“(3) CONTINUED APPLICATION OF ANTITRUST

LAWS.

“(A) IN GENERAL.—Nothing in this sec-
tion shall be construed to limit the application
of the antitrust laws to any private purchasing
council (whether or not established under this
subsection) or to any qualified nonprofit health
insurance issuer participating in such a couneil.

“(B) ANTITRUST LAWS.

For purposes of
this subparagraph, the term ‘antitrust laws™ has
the meaning given the term in subsection (a) of
the first section of the Clayton Act (15 U.S.C.

12(a)). Such term also includes section 5 of the
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Federal Trade Commission Act (15 U.S.C. 45)

to the extent that such section 5 applies to un-
fair methods of competition.

“(e) LIMITATION ON PARTICIPATION.—No represent-
ative of any Federal, State, or local government (or of any
political subdivision or instrumentality thereof), and no
representative  of a person deseribed in subsection
(¢)(2)(A), may serve on the board of directors of a quali-
fied nonprofit health insurance issuer or with a private
purchasing council established under subsection (d).

“(f) LIMITATIONS ON SECRETARY.—

“(1) IN GENERAL.—The Secretary shall not—
“(A) participate in any negotiations be-
tween 1 or more qualified nonprofit health in-
surance issuers (or a private purchasing council
established under subsection (d)) and any
health care facilities or providers, including any
drug manufacturer, pharmacy, or hospital; and
“(B) establish or maintain a price struc-
ture for reimbursement of any health benefits
covered by such issuers.
“(2) CoMPETITION.—Nothing in this section
shall be construed as authorizing the Secretary to

interfere with the competitive nature of providing
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health benefits through qualified nonprofit health in-
surance issuers.
“(g) STATE.—For purposes of this section, the term
‘State’ means each of the 50 States and the District of
Columbia.

“(h) APPROPRIATIONS.

There are hereby appro-
priated, out of any funds in the Treasury not otherwise
appropriated, $6,000,000,000 to carry out this section.”.

(b) TAX EXEMPTION FOR QUALIFIED NONPROFIT
HEALTH INSURANCE ISSUER.—

(1) IN GENERAL.—Section 501(¢) of the Inter-
nal Revenue Code of 1986 (relating to list of exempt
organizations) 1s amended by adding at the end the
following:

“(29) CO-OP HEALTH INSURANCE ISSUERS.—

“(A) IN GENERAL.—A qualified nonprofit
health insurance issuer (within the meaning of
section 2251 of the Social Security Act) which
has received a loan or grant under the CO-OP
program under such section, but only with re-
spect to periods for which the issuer is in com-
pliance with the requirements of such section
and any agreement with respect to the loan or

orant.
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“(B) CONDITIONS FOR EXEMPTION.—Sub-

paragraph (A) shall apply to an organization

only if—

“(i) the organization has given notice
to the Secretary, in such manner as the
Secretary may by regulations preseribe,
that it is applying for recognition of its
status under this paragraph,

“(11) except as provided in section
2251(¢)(4) of the Social Security Act, no
part of the net earnings of which inures to
the benefit of any private shareholder or
individual,

“(111) no substantial part of the activi-
ties of which is carrying on propaganda, or
otherwise attempting, to influence legisla-
tion, and

“(iv) the organization does not par-
ticipate in, or intervene in (including the
publishing or distributing of statements),
any political campaign on behalf of (or in
opposition to) any candidate for public of-

fice.”.

(2) ADDITIONAL REPORTING REQUIREMENT.—

Section 6033 of such Code (relating to returns by
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exempt organizations) is amended by redesignating
subsection (m) as subsection (n) and by inserting
after subsection (1) the following:

“(m) ADDITIONAL INFORMATION REQUIRED FROM

CO-OP INSURERS.

An organization described in section
501(c)(29) shall include on the return required under sub-

section (a) the following information:

O o0 9 N U B~ W

| \O JEE \© R O R \O N O R N e e e e e T e e e e
A W N = O O 0NN N N R WD = O

“(1) The amount of the reserves required by
each State in which the organization is licensed to
issue qualified health benefits plans.

“(2) The amount of reserves on hand.”.

(3) APPLICATION OF TAX ON EXCESS BENEFIT
TRANSACTIONS.—Section 4958(e)(1) of such Code
(defining applicable tax-exempt organization) is
amended by striking “‘paragraph (3) or (4)” and in-
serting “‘paragraph (3), (4), or (29)”.

(¢) GAO STUDY AND REPORT.—

(1) STupYy.—The Comptroller General of the
reneral Accountability Office shall conduct an ongo-
ing study on competition and market concentration
in the health insurance market in the United States
after the implementation of the reforms in such
market under the provisions of, and the amendments

made by, this Act. Such study shall include an anal-
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ysis of new offerors of health insurance in such mar-
ket.

(2) REPORT.—The Comptroller General shall,
not later than December 31 of each even-numbered
yvear (beginning with 2014), report to the appro-
priate committees of the Congress the results of the
study conducted under paragraph (1), including any
recommendations for administrative or legislative
changes the Comptroller General determines nec-
essary or appropriate to increase competition in the
health insurance market.

Subtitle F—Transparency and
Accountability
SEC. 1501. PROVISIONS ENSURING TRANSPARENCY AND
ACCOUNTABILITY.
(a) IN GENERAL.—Title XXII of the Social Security
Act, as added by subtitle A, is amended by adding at the
end of subpart 4 of part A the following new section:
“SEC. 2229. REQUIREMENTS RELATING TO TRANSPARENCY
AND ACCOUNTABILITY.
“(a) OMBUDSMEN.—Each State shall establish an
ombudsmen program to address complaints related to
health benefits plans issued within the State. Such pro-

oram shall—
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“(1) require each offeror of a health benefits
plan within a State to provide an internal claims ap-
peal process meeting the requirements of section
2226(e); and

“(2) authorize an individual covered by such a
health benefits plan to have access to the services of
an ombudsman—

“(A) if such an internal appeal lasts more
than 3 months or involves a life threatening
issue; or

“(B) to resolve problems with obtaining
premium credits under section 36B of the In-
ternal Revenue Code of 1986 or cost-sharing
assistance under section 2247.

“(b) HEALTH INSURANCE CONSUMER ASSISTANCE

“(1) IN GENERAL.—Each State shall establish
a program to provide grants to eligible entities to de-
velop, support, and evaluate consumer assistance
programs related to navigating options for health
benefits plan coverage and selecting the appropriate
health benefits plan coverage. Such program shall
include a fair and open application process and shall

attempt to ensure regional and geographic equity.
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“(2) DATA COLLECTION.—ASs a condition of re-
ceiving a grant under paragraph (1), an organization
shall be required to collect and report data to the
Secretary on the types of problems and inquiries en-
countered by consumers served by the consumer as-
sistance programs.

“(3) FUNDING.—

“(A) INITIAL FUNDING.—There is hereby
appropriated to the Secretary, out of any funds
in the Treasury not otherwise appropriated,
$30,000,000 for the fiscal year 2014 to carry
out this subsection. Such amount shall remain
available without fiscal year limitation.

“(B) AUTHORIZATION FOR SUBSEQUENT
YEARS.—There are authorized to be appro-
priated to the Secretary for each fiscal year fol-
lowing the fiscal year described in subparagraph
(A) such sums as may be necessary to carry out
this subsection.

“(4) ELIGIBLE ENTITIES.

In this section, the
e o , : :
term ‘eligible entity’ means any public, private, or
not-for-profit consumer assistance organizations.
Such term includes—
“(A) any commercial fishing organization,

any ranching or farming organization, or any
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other organization capable of conducting com-
munity-based health care outreach and enroll-
ment assistance for workers who are hard to

reach or employed in rural areas; and
“(B) any Small Business Development
Center that is capable of assisting small busi-
nesses in  getting access to health benefits

plans.”.

(b) CONFORMING AMENDMENT.—The table of sec-
tions for subpart 4 of part A of title XXII of the Social
Security Act, as added by subtitle A, is amended by adding

at the end the following new item:

“See. 2229. Requirements relating to transparency and accountability.”.
SEC. 1502. REPORTING ON UTILIZATION OF PREMIUM DOL-
LARS AND STANDARD HOSPITAL CHARGES.

(a) UTILIZATION OF PREMIUM DOLLARS.

(1) IN GENERAL.—Each offeror of a health
benefits plan offering health insurance coverage
within the United States shall, with respect to each
plan year beginning after December 31, 2009, report
to the Secretary of Health and Human Services the
percentage of the premiums collected for such cov-
erage that are used to pay for items other than med-
ical care.

(2) SECRETARIAL AUTHORITY.—An offeror
shall make the report under paragraph (1) at such
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time and in such manner as the Secretary of Health

and Human Services may prescribe by regulations.

(b) STANDARD HOSPITAL CHARGES.—Each hospital
operating within the United States shall for each calendar
year after 2009 establish (and update) a list of the hos-
pital’s standard charges for items and services provided
by the hospital, including for each diagnosis-related group
established under section 1886(d)(4) of the Social Secu-
rity Act (42 U.S.C. 1395ww).

SEC. 1503. DEVELOPMENT AND UTILIZATION OF UNIFORM
OUTLINE OF COVERAGE DOCUMENTS.

(a) IN GENERAL.—The Secretary of Health and
Human Services shall request the National Association of
Insurance Commissioners (referred to, in this section as
the “NAIC”) to develop, and submit to the Secretary not
later than 12 months after the date of enactment of this
Act, standards for use by health insurance issuers in com-
piling and providing to enrollees an outline of coverage
that accurately describes the coverage under the applicable
health insurance plan. In developing such standards, the
NAIC shall consult with a working group composed of rep-
resentatives of consumer advocacy organizations, issuers

of health insurance plans, and other qualified individuals.
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(b) REQUIREMENTS.—The standards for the outline
of coverage developed under subsection (a) shall provide
for the following:

(1) APPEARANCE.—The standards shall ensure
that the outline of coverage is presented in a uni-
form format that does not exceed 4 pages in length
and does not include print smaller than 12-point
font.

(2) LANGUAGE.—The standards shall ensure
that the language used is presented in a manner de-
termined to be understandable by the average health
plan enrollee.

(3) CONTENTS.—The standards shall ensure
that the outline of coverage includes—

(A) the uniform definitions of standard in-

surance terms developed under section 1504;

(B) a desecription of the coverage, including
dollar amounts for coverage of—
(1) daily hospital room and board;
(i1) miscellaneous hospital services;
(iii) surgical services;
(iv) anesthesia services;
(v) physician services;
(vi) prevention and wellness services;

(vii) preseription drugs; and
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(viii) other benefits, as identified by
the NAIC;

(C) the exceptions, reductions, and limita-
tions on coverage;

(D) the cost-sharing provisions, including
deductible, coinsurance, and co-payment obliga-
tions;

(E) the renewability and continuation of
coverage provisions;

(F) a statement that the outline 1s a sum-
mary of the policy or certificate and that the
coverage document itself should be consulted to
determine the governing contractual provisions;
and

(G) a contact number for the consumer to
call with additional questions and a web link
where a copy of the actual individual coverage
policy or group certificate of coverage can be re-

viewed and obtained.

For individual policies issued prior to January 1,
2014, the health insurance issuer will be deemed
compliant with the web link requirement if the
issuer makes a copy of the actual policy available
upon request.

(¢) REGULATIONS.—
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(1) SuBMISSION.—If, not later than 12 months
after the date of enactment of this Act, the NAIC
submits to the Secretary of Health and Human
Service the standards provided for under subsection
(a), the Secretary shall, not later than 60 days after
the date on which such standards are submitted,
promulgate regulations to apply such standards to
entities described in subsection (d)(3).

(2) FAILURE TO SUBMIT.—If the NAIC fails to
submit to the Secretary the standards under sub-
section (a) within the 12-month period provided for
in paragraph (1), the Secretary shall, not later than
90 days after the expiration of such 12-month pe-
riod, promulgate regulations providing for the appli-
cation of Federal standards for outlines of coverage
to entities described in subsection (d)(3).

(d) REQUIREMENT TO PROVIDE.—

(1) IN GENERAL.—Not later than 24 months
after the date of enactment of this Act, each entity
described in paragraph (3) shall deliver an outline of
coverage pursuant to the standards promulgated
by the Secretary under subsection (¢) to—

(A) an applicant at the time of application;
(B) an enrollee at the time of enrollment;

or
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1 (C) a policyholder or certificate holder at
2 the time of issuance of the policy or delivery of
3 the certificate.

4 (2) COMPLIANCE.—An entity described in para-
5 oraph (3) is deemed in compliance with this section
6 if the outline of coverage is provided in paper or
7 electronic form.

8 (3) ENTITIES IN GENERAL.—An entity de-
9 seribed in this paragraph is—

10 (A) a health insurance issuer (including a
11 eroup health plan) offering health insurance
12 coverage within the United States (including
13 carriers under the Federal Employee Health
14 Benefits Program under chapter 89 of title 5,
15 United States Code); and

16 (B) the Secretary with respect to coverage
17 under the Medicare, Medicaid, and CHIP pro-
18 orams under titles XVIII, XIX, and XXI of the
19 Social Security Act (42 U.S.C. 1395, 1396,
20 1397aa et seq.).
21 (e)  PREEMPTION.—The standards promuleated

22 under subsection (¢) shall preempt any related State
23 standards that require an outline of coverage.
24 (f) FAILURE TO PROVIDE.—An entity described in

25 subsection (d)(3) that willfully fails to provide the infor-
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mation required under this section shall be subject to a
fine of not more than $1,000 for each such failure. Such
failure with respect to each enrollee shall constitute a sep-
arate offense for purposes of this subsection.

(2) DEFINITIONS.

For purposes of this section, any

term used in this section that is also used in title XXII

of the Social Security Act shall have the same meaning

as when used in such title.

SEC. 1504. DEVELOPMENT OF STANDARD DEFINITIONS,
PERSONAL SCENARIOS, AND ANNUAL PER-
SONALIZED STATEMENTS.

(a) DEFINING INSURANCE TERMS.—

(1) IN GENERAL.—The Secretary of Health and
Human Services shall, by regulations, provide for
the development of standards for the definitions of
terms used in health insurance coverage, including
insurance-related terms (including the insurance-re-
lated terms described in paragraph (2)) and medical
terms (including the medical terms deseribed in
paragraph (3)).

(2) INSURANCE-RELATED TERMS.—The insur-
ance-related terms desceribed in this paragraph are
premium, deductible, co-insurance, co-payment, out-
of-pocket limit, preferred provider, non-preferred

provider, out-of-network co-payments, UCR (usual,
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customary and reasonable) fees, excluded services,
orievance and appeals, and such other terms as the
Secretary determines are important to define so that
consumers may compare health insurance coverage
and understand the terms of their coverage.

(3) MEDICAL TERMS.—The medical terms de-
seribed in this paragraph are hospitalization, hos-
pital outpatient care, emergency room care, physi-
clan services, prescription drug coverage, durable
medical equipment, home health care, skilled nursing
care, rehabilitation services, hospice services, emer-
gency medical transportation, and such other terms
as the Secretary determines are important to define
so that consumers may compare the medical benefits
offered by insurance health insurance and under-
stand the extent of those medical benefits (or excep-
tions to those benefits).

(b) COVERAGE FACTS LABELS FOR PATIENT CLAIMS

SCENARIOS.

The Secretary of Health and Human Serv-
ices shall, by regulations, develop standards for coverage
facts labels based on patient claims scenarios described in
the regulations, which include information on estimated
out-of-pocket cost-sharing and significant exclusions or

benefit limits for such scenarios.

*S 1796 PCS



O o0 N N W Bk W =

[\ TN NO T N T NG I NG R NS B S e e T e e T e T e T e T
LN A W D= O 0 NN NN R, WD = O

258

(¢) PERSONALIZED STATEMENT.—The Secretary of
Health and Human Services shall, by regulations, develop
standards for an annual personalized statement that sum-
marizes use of health care services and payment of claims
with respect to an enrollee (and covered dependents) under
health insurance coverage in the preceding year.

Subtitle G—Role of Public
Programs
PART I—MEDICAID COVERAGE FOR THE LOWEST
INCOME POPULATIONS
SEC. 1601. MEDICAID COVERAGE FOR THE LOWEST INCOME
POPULATIONS.

(a) COVERAGE FOR INDIVIDUALS WITH INCOME AT
OR BELOW 133 PERCENT OF THE POVERTY LINE.—

(1) BEGINNING 2014.—Section
1902(a)(10)(A)(i) of the Social Security Act (42
U.S.C. 1396a) 1s amended—

(A) by striking “or” at the end of sub-

clause (VI);

(B) by adding “or” at the end of subclause

(VII); and

(C) by inserting after subclause (VII) the
following:
“(VIII) beginning January 1,

2014, who are under 65 years of age,

*S 1796 PCS



O o0 N N B W =

[\ TN NG I N T NG I NG I NS R N e T e e T e T e e
[ N N O N N = = NN - BN B e ) W ) LR ~S O B NO S e

259

not pregnant, and are not described in
a previous subclause of this clause,
and whose income (as determined
under subsection (e)(14)) does not ex-
ceed 133 percent of the poverty line
(as defined in section 2110(c)(5)) ap-
plicable to a family of the size in-
volved, subject to subsection (k);”.

(2) COVERAGE OF, AT A MINIMUM, ESSENTIAL

BENEFITS; INDIVIDUALS WITH INCOME EXCEEDING

100, BUT LESS THAN 133 PERCENT OF THE POVERTY

LINE MAY ELECT SUBSIDIZED EXCHANGE COVERAGE

INSTEAD OF MEDICAID.—Section 1902 of such Act

(42 U.S.C. 1396a) is amended by inserting after

subsection (j) the following:

“(k)(1) The medical assistance provided to an indi-
vidual desceribed in  subelause (VIII) of subsection
(a)(10)(A)(1) shall consist of benchmark coverage de-
seribed n section 1937(b)(1) or benchmark equivalent
coverage described in section 1937(b)(2). Such medical as-
sistance shall be provided subject to the requirements of
section 1937, without regard to whether a State otherwise
has elected the option to provide medical assistance
through coverage under that section, unless an individual

described in subclause (VIII) of subsection (a)(10)(A)(1)
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1s also an individual for whom, under subparagraph (B)

of section 1937(a)(2), the State may not require enroll-

ment in benchmark coverage described in subsection

(b)(1) of section 1937 or benchmark equivalent coverage

described in subsection (b)(2) of that section, or the indi-

vidual 1s a non-pregnant, non-elderly adult whose income

exceeds 100, but does not exceed 133 percent of the pov-

erty line (as defined in section 2110(¢)(5)) applicable to

a family of the size involved, who has elected under section

1943(c) to enroll in a qualified health benefits plan

through an exchange established by the State under sec-

tion 2235.”.

(3) FEDERAL FUNDING FOR COST OF COVERING

NEWLY

ELIGIBLE INDIVIDUALS.—Section 1905 of

the Social Security Act (42 U.S.C. 1396d), is

amended—

(A) in subsection (b), in the first sentence,

by inserting ‘“‘subsection (y) and” before ‘“‘sec-

tion 1933(d)”’; and

(B) by adding at the end the following new

subsection:

“(v) INCREASED FMAP FOR MEDICAL ASSISTANCE

FOR NEWLY ELIGIBLE MANDATORY INDIVIDUALS.

“(1) AMOUNT OF INCREASE.—

*S 1796 PCS

“(A) INITIAL EXPANSION PERIOD.—



O o0 N N Bk W =

[\ I \© R \O I O R N e e e e e e D e e
W = O O 0N N RN = O

*S 1796 PCS

261
“(1) IN GENERAL.—During the period
that begins on January 1, 2014, and ends
on December 31, 2018, notwithstanding
subsection (b) and subject to subpara-
oraphs (C) and (D) and section
1902(22)(5), the Federal medical assist-
ance percentage determined for a State
that is one of the 50 States or the District
of Columbia for each fiscal year quarter
occurring during that period with respect
to amounts expended for medical assist-
ance for newly eligible individuals de-
scribed 1n subelause (VIII) of section
1902(a)(10)(A)(1), shall be increased by
the applicable percentage point increase
specified in clause (i1) for the quarter and
the State.
“(11) APPLICABLE PERCENTAGE POINT
INCREASE.—
“(I) IN GENERAL.—For purposes
of clause (i), the applicable percentage
point increase for a quarter is the fol-

lowing:
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“For any fiscal year
quarter occurring in
the calendar year:

If the State is an ex-
pansion State, the
applicable percent-
age point increase

is:

If the State is not an
expansion State, the
applicable percent-

age point increase is:

2014 27.3 37.3
2015 28.3 36.3
2016 29.3 35.3
2017 30.3 34.3
2018 31.3 33.3

*S 1796 PCS

“(II) EXPANSION STATE DE-
FINED.—For purposes of the table in
subclause (I), a State is an expansion
State if, on the date of the enactment
of the America’s Healthy Future Act
of 2009, the State offers health bene-
fits coverage to parents and nonpreg-
nant, childless adults whose income 1s
at least 100 percent of the poverty
line, that is not dependent on access
to employer coverage or employment
and 1s not limited to premium assist-
ance, hospital-only benefits, a high de-
ductible health plan (as defined in
section 223(c)(2) of the Internal Rev-
enue Code of 1986) purchased
through a health savings account (as
defined under section 223(d) of such

Code), or alternative benefits under a



O o0 N N B W =

O TN NG N N TR NG I NG I NG R N e T e e T e T e e T
[ B N N N N = = N Re - BN B o) W ) TR ~S O B NO S e

263

demonstration program authorized
under section 1938. A State that of-
fers health benefits coverage to only
parents or only nonpregnant childless
adults described in the preceding sen-
tence shall not be considered to be an
expansion State.

“(B) 2019 AND SUCCEEDING YEARS.—Be-

einning January 1, 2019, notwithstanding sub-
section (b) but subject to subparagraph (C), the
Federal medical assistance percentage deter-
mined for a State that is one of the 50 States
or the District of Columbia for each fiscal year
quarter occurring during that period with re-
spect to amounts expended for medical assist-
ance for newly eligible individuals described in
subclause (VIII) of section 1902(a)(10)(A)(),
shall be mncreased by 32.3 percentage points.

“(C) LamrtATION.—The Federal medical
assistance percentage determined for a State
under subparagraph (A) or (B) shall in no case
be more than 95 percent.

“(D)  HIGH-NEED  STATES.—Notwith-

standing subparagraph (A), in the case of a

high-need State, during the period that begins
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on January 1, 2014, and ends on December 31,
2018, the Federal medical assistance percent-
age determined for each fiscal year quarter oc-
curring during that period with respect to
amounts expended for medical assistance for
newly eligible individuals deseribed in subeclause
(VIII) of section 1902(a)(10)(A)(i), shall be
equal to 100 percent. For purposes of the pre-
ceding sentence, the term ‘high-need State’
means a State that is one of the 50 States or
the District of Columbia, on the date of the en-
actment of the America’s Healthy Future Act
of 2009, has a total Medicaid enrollment under
the State plan under this title and under any
waiver of the plan that is below the national av-
erage for Medicaid enrollment as a percentage
of State population, and for August 2009, has
a seasonally-adjusted unemployment rate that is
at least 12 percent, as determined by the Bu-
reau of Liabor Statistics of the Department of
Labor.
“(2) DEFINITIONS.—In this subsection:

“(A) NEWLY ELIGIBLE.—The term ‘newly
eligible’ means, with respect to an individual de-

scribed  1n subclause  (VIII) of  section
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1902(a)(10)(A)(1), an individual who 1s not
under 19 years of age (or such higher age as
the State may have elected under section
1902(1)(1)(D)) and who, on the date of enact-
ment of the America’s Healthy Future Act of
2009, is not eligible under the State plan or
under a waiver of the plan for full benefits or
for benchmark coverage described in subpara-
oraph (A), (B), or (C) of section 1937(b)(1) or
benchmark equivalent coverage deseribed in sec-
tion 1937(b)(2) that has an aggregate actuarial
value that i1s at least actuarially equivalent to
benchmark coverage described in subparagraph
(A), (B), or (C) of section 1937(b)(1), or is eli-
eible but not enrolled (or is on a waiting list)
for such benefits or coverage through a waiver
under the plan that has a capped or limited en-
rollment that is full.

“(B) FurLn BENEFITS.—The term ‘full
benefits’ means, with respect to an individual,
medical assistance for all services covered under
the State plan under this title that is not less
in amount, duration, or scope, or is determined

by the Secretary to be substantially equivalent,
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to the medical assistance available for an indi-
vidual described in section 1902(a)(10)(A)(1).”.
(4) STATE OPTION TO OFFER COVERAGE EAR-

LIER AND PRESUMPTIVE ELIGIBILITY; CIILDREN

REQUIRED TO HAVE COVERAGE FOR PARENTS TO BE

ELIGIBLE.—Subsection (k) of section 1902 of the

Social Security Act (as added by paragraph (2)), is

amended by inserting after paragraph (1) the fol-

lowing:

“(2) A State may elect through a State plan amend-
ment to provide medical assistance to individuals described
in subclause (VIII) of subsection (a)(10)(A)(i) beginning
with the first day of any fiscal year quarter that begins
on or after January 1, 2011, and before January 1, 2014.
A State may elect to phase-in the extension of eligibility
for medical assistance to such individuals based on in-
come, so long as the State does not extend such eligibility
to individuals described in such subclause with higher in-
come before making individuals described in such sub-
clause with lower income eligible for medical assistance.

“(3) If the State has elected the option to provide
for a period of presumptive eligibility under section 1920
or 19204, the State may elect to provide for a period of
presumptive eligibility for medical assistance (not to ex-

ceed 60 days) for individuals deseribed in subclause (VIII)
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of subsection (a)(10)(A)(1) in the same manner as the
State provides for such a period under that section, sub-
ject to such guidance as the Secretary shall establish.

“(4) If an individual described in subelause (VIII) of
subsection (a)(10)(A)(1) is the parent of a child who is
under 19 years of age (or such higher age as the State
may have elected under section 1902(1)(1)(D)) who 1is eli-
eible for medical assistance under the State plan or under
a waiver of such plan, the individual may not be enrolled
under the State plan unless the individual’s child is en-
rolled under the State plan or under a waiver of the plan
or is enrolled in other health insurance coverage. For pur-
poses of the preceding sentence, the term ‘parent’ includes
an individual treated as a caretaker relative for purposes
of carrying out section 1931 and a noncustodial parent.”.

(5) CONFORMING AMENDMENTS.—

(A) Section 1902(a)(10) of such Act (42
U.S.C. 1396a(a)(10)) 1s amended in the matter
following subparagraph (G), by striking “and
(XIV)” and inserting “(XIV)” and by inserting
“and (XV) the medical assistance made avail-
able to an individual described in subparagraph
(A)(1)(VIID) shall be limited to medical assist-
ance described in subsection (k)(1)” before the

semicolon.
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(B) Section 1902(1)(2)(C) of such Act (42
U.S.C. 1396a(1)(2)(C)) is amended by striking
“100” and inserting “133”.

(C) Section 1905(a) of such Act (42
U.S.C. 1396d(a)) is amended in the matter pre-
ceding paragraph (1)—

(1) by striking ‘“or” at the end of

clause (xii);

(i) by inserting “or’” at the end of
clause (xi11); and
(ii1) by inserting after clause (xiii) the
following:
“(xiv)  individuals  described  in  section
1902(a)(10)(A)(1)(VIIL),”.

(D) Section 1903(f)(4) of such Act (42
U.S.C. 1396b(f)(4)) is amended by inserting
“1902(a)(10)(A)(1)(VIID),” after
“1902(a)(10)(A)(1)(VIID),”.

(E) Section 1937(a)(1)(B) of such Act (42
U.S.C. 1396u-7(a)(1)(B)) is amended by in-
serting “subclause (VIII) of  section
1902(a)(10)(A)(1) or under” after ‘“eligible

under’’.
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(b) MAINTENANCE OF MEDICAID INCOME KLIGI-
BILITY.—Section 1902 of the Social Security Act (42
U.S.C. 1396a) is amended—

(1) 1 subsection (a)—

(A) by striking “and” at the end of para-

oraph (72);

(B) by striking the period at the end of
paragraph (73) and inserting ““; and’’; and

(C) by inserting after paragraph (73) the
following new paragraph:

“(74) provide for maintenance of effort under
the State plan or under any waiver of the plan in
accordance with subsection (gg).”’; and

(2) by adding at the end the following new sub-
section:

“(gg) MAINTENANCE OF EFFORT.—

“(1) GGENERAL REQUIREMENT TO MAINTAIN
BLIGIBILITY STANDARDS UNTIL STATE EXCHANGE IS

FULLY OPERATIONAL.

Subject to the succeeding
paragraphs of this subsection, during the period that
begins on the date of enactment of the America’s
Healthy Future Act of 2009 and ends on the date
on which the Secretary determines that an exchange
established by the State under section 2235 is fully

operational, as a condition for receiving any Federal
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payments under section 1903(a) for calendar quar-
ters occurring during such period, a State shall not
have in effect eligibility standards, methodologies, or
procedures under the State plan under this title or
under any waiver of such plan that is in effect dur-
ing that period, that are more restrictive than the
eligibility standards, methodologies, or procedures,
respectively, under the plan or waiver that are in ef-
fect on the date of enactment of the America’s
Healthy Future Act of 2009.

“(2) CONTINUATION OF ELIGIBILITY STAND-
ARDS FOR ADULTS WITH INCOME AT OR BELOW 133
PERCENT OF POVERTY UNTIL JANUARY 1, 2014.—
The requirement under paragraph (1) shall continue
to apply to a State through December 31, 2013,
with respect to the eligibility standards, methodolo-
oies, and procedures under the State plan under this
title or under any waiver of such plan that are appli-
cable to determining the eligibility for medical assist-
ance of adults whose income does not exceed 133
percent of the poverty line (as defined in section
2110(e)(H)).

“(3) CONTINUATION OF ELIGIBILITY STAND-
ARDS FOR CHILDREN UNTIL OCTOBER 1, 2019.—The

requirement under paragraph (1) shall continue to
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apply to a State through September 30, 2019, with
respect to the eligibility standards, methodologies,
and procedures under the State plan under this title
or under any waiver of such plan that are applicable
to determining the eligibility for medical assistance
of any child who is under 19 years of age (or such
higher age as the State may have elected under sec-
tion 1902(1)(1)(D)).

“(4) NONAPPLICATION.—During the period
that begins on January 1, 2011, and ends on De-
cember 31, 2013, the requirement under paragraph
(1) shall not apply to a State with respect to non-
pregnant, nondisabled adults who are eligible for
medical assistance under the State plan or under a
waiver of the plan at the option of the State and
whose ncome exceeds 133 percent of the poverty
line (as defined in section 2110(¢)(5)) applicable to
a family of the size involved if, on or after December
31, 2010, the State certifies to the Secretary that,
with respect to the State fiscal year during which
the certification is made, the State has a budget def-
icit, or with respect to the succeeding State fiscal
vear, the State is projected to have a budget deficit.
Upon submission of such a certification to the Sec-

retary, the requirement under paragraph (1) shall
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not apply to the State with respect to any remaining
portion of the period described in the preceding sen-
tence.

“(5) ADDITIONAL FEDERAL FINANCIAL PAR-
TICIPATION.—

“(A) IN GENERAL.—During the period
that begins on October 1, 2013, and ends on
September 30, 2019, notwithstanding section
1905(b), the Federal medical assistance per-
centage otherwise determined for a State under
such section with respect to a fiscal year for
amounts expended for medical assistance for in-
dividuals who are not newly eligible (as defined
in section 1905(y)(2)(A)) individuals desecribed
n subclause (VIII) of section
1902(a)(10)(A)(1), shall—

“(1) in the case of a State that is one
of the 50 States or the District of Colum-
bia, be increased by 0.15 percentage point;
and

“(i1) in the case of any other State, be
increased by 0.075 percentage point.

“(B) SCOPE OF APPLICATION.—The in-
crease n the Federal medical assistance per-

centage for a State under subparagraph (A)
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shall apply only for purposes of this title and
shall not apply with respect to—
“(1) disproportionate share hospital

payments described in section 1923;

“(i1) payments under title IV;

“(i11) payments under title XXI; and

“(iv) payments under this title that
are based on the enhanced FMAP de-

scribed in section 2105(b).

“(6) DETERMINATION OF COMPLIANCE.—

“(A) STATES SHALL APPLY MODIFIED
GROSS INCOME.—A State’s determination of in-
come 1n accordance with subsection (e)(14)
shall not be considered to be eligibility stand-
ards, methodologies, or procedures that are
more restrictive than the standards, methodolo-
oies, or procedures in effect under the State
plan or under a waiver of the plan on the date
of enactment of the America’s Healthy Future
Act of 2009 for purposes of determining com-
pliance with the requirements of paragraph (1),
(2), or (3).

“(B) STATES MAY EXPAND ELIGIBILITY OR
MOVE WAIVERED POPULATIONS INTO COVERAGE

UNDER TIHE STATE PLAN.—With respect to any
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<

period applicable under paragraph (1), (2), or
(3), a State that applies eligibility standards,
methodologies, or procedures under the State
plan under this title or under any waiver of the
plan that are less restrictive than the eligibility
standards, methodologies, or procedures, ap-
plied under the State plan or under a waiver of
the plan on the date of enactment of the Amer-
ica’s Healthy Future Act of 2009, or that
makes individuals who, on such date of enact-
ment, are eligible for medical assistance under
a waiver of the State plan, after such date of
enactment eligible for medical assistance
through a State plan amendment with an in-
come eligibility level that is not less than the in-
come eligibility level that applied under the
waiver, or as a result of the application of sub-
clause (VIII) of section 1902(a)(10)(A)(1), shall
not be considered to have in effect eligibility
standards, methodologies, or procedures that
are more restrictive than the standards, meth-
odologies, or procedures in effect under the
State plan or under a waiver of the plan on the
date of enactment of the America’s Healthy Fu-

ture Act of 2009 for purposes of determining
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compliance with the requirements of paragraph

(1), (2), or (3).”.

(¢) MEDICAID BENCHMARK BENEFITS MUST CON-

SIST OF AT LEAST ESSENTIAL BENEFITS.

Section

1937(b) of such Act (42 U.S.C. 1396u-7(b)) 1s amend-

ed—

(1) i paragraph (1), in the matter preceding

subparagraph (A), by inserting ‘“‘subject to para-

oraphs (5) and (6),” before “each’;

(2) in paragraph (2)—

(A) in the mater preceding subparagraph

(A), by inserting ‘“‘subject to paragraphs (5)

and (6)” after “subsection (a)(1),”;

*S 1796 PCS

(B) in subparagraph (A)—

(i) by redesignating clauses (iv) and
(v) as clauses (v) and (vi), respectively;
and

(ii) by inserting after clause (i), the
following:

“(IV) Coverage of presecription

drugs.”’; and
(C) in subparagraph (C)—

(1) by striking clauses (i) and (i1); and

(i1) by redesignating clauses (iii) and

(iv) as clauses (1) and (i1), respectively; and
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(3) by adding at the end the following new

paragraphs:

“(5) MINIMUM STANDARDS.—Effective January
1, 2014, any benchmark benefit package under para-
eraph (1) or benchmark equivalent coverage under
paragraph (2) must provide at least essential bene-
fits desceribed in section 2242 (as defined and speci-
fied annually by the Secretary in accordance with
subsection (e) of that section).
“(6) MENTAL HEALTH SERVICES PARITY.—
“(A) IN GENERAL.—In the case of any
benchmark benefit package under paragraph
(1) or benchmark equivalent coverage under
paragraph (2) that provides both medical and
surgical benefits and mental health or sub-
stance use disorder benefits, such plan shall en-
sure that the financial requirements and treat-
ment limitations applicable to such mental
health or substance use disorder benefits com-
ply with the requirements of section 2705(a) of
the Public Health Service Act in the same man-
ner as such requirements apply to a group
health plan.
“(B) DEEMED COMPLIANCE.—Coverage

provided with respect to an individual deseribed
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in section 1905(a)(4)(B) and covered under the
State plan under section 1902(a)(10)(A) of the
services described in section 1905(a)(4)(B) (re-
lating to early and periodic screening, diag-
nostie, and treatment services defined in section
1905(r)) and provided in accordance with sec-
tion 1902(a)(43), shall be deemed to satisfy the

requirements of subparagraph (A).”.

(d) ANNUAL REPORTS ON MEDICAID ENROLL-

MENT.—

(1) STATE REPORTS.—Section 1902(a) of the

Social Security Act (42 U.S.C. 1396a(a)), as amend-
ed by subsection (b), i1s amended—
(A) by striking “and” at the end of para-

oraph (73);

(B) by striking the period at the end of
paragraph (74) and inserting ““; and’’; and

(C) by inserting after paragraph (74) the
following new paragraph:

“(75) provide that, beginning January 2015,
and annually thereafter, the State shall submit a re-
port to the Secretary that contains—

“(A) the total number of newly enrolled in-
dividuals in the State plan or under a waiver of

the plan for the fiscal year ending on Sep-
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tember 30 of the preceding calendar year,
disaggregated by population, including children,
parents, nonpregnant childless adults, disabled
individuals, elderly individuals, and such other
categories or sub-categories of individuals eligi-
ble for medical assistance under the State plan
or under a waiver of the plan as the Secretary
may require; and

“(B) a description of the outreach and en-
rollment processes used by the State during

such fiscal year.”.

(2) REPORTS TO CONGRESS.—Beginning April
2015, and annually thereafter, the Secretary of
Health and Human Services shall submit a report to
the appropriate committees of Congress on the total
new enrollment in Medicaid for the fiscal year end-
ing on September 30 of the preceding calendar year
on a national and State-by-State basis, and shall in-
clude in each such report such recommendations for
administrative or legislative changes to improve en-
rollment in the Medicaid program as the Secretary
determines appropriate.

(e) STATE OPTION FOR COVERAGE FOR INDIVIDUALS

24 Wit INCOME Toatr EXCEEDS 133 PERCENT OF TIHE

25 POVERTY LLINE.—
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(1) COVERAGE AS OPTIONAL CATEGORICALLY
NEEDY GROUP.—Section 1902 of the Social Security
Act (42 U.S.C. 1396a) 1s amended—
(A) 1 subsection (a)(10)(A)(11)—
(1) in subclause (XVIII), by striking
“or” at the end;
(1) in subclause (XIX), by adding
“or” at the end; and
(iii) by adding at the end the fol-
lowing new subclause:
“(XX) beginning January 1,
2014, who are under 65 years of age
and are not described in a previous
subclause of this clause, and whose in-
come (as determined under subsection
(e)(14)) exceeds 133 percent of the
poverty line (as defined in section
2110(¢)(5)) applicable to a family of
the size mvolved but does not exceed
the highest income eligibility level es-
tablished under the State plan or
under a waiver of the plan, subject to
subsection (hh);” and
(B) by adding at the end the following new

subsection:
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“(hh)(1) A State may elect to phase-in the extension
of eligibility for medical assistance to individuals described
in subclause (XX) of subsection (a)(10)(A)(11) based on
income, so long as the State does not extend such eligi-
bility to individuals described in such subclause with high-
er income before making individuals deseribed in such sub-
clause with lower income eligible for medical assistance.

“(2) If the State has elected the option to provide
for a period of presumptive eligibility under section 1920
or 1920A, the State may elect to provide for a period of
presumptive eligibility for medical assistance (not to ex-
ceed 60 days) for individuals described in subclause (XX)
of subsection (a)(10)(A)(11) in the same manner as the
State provides for such a period under that section, sub-
ject to such guidance as the Secretary shall establish.

“(3) If an mdividual described in subclause (XX) of
subsection (a)(10)(A)(i1) is the parent of a child who is
under 19 years of age (or such higher age as the State
may have elected under section 1902(1)(1)(D)) who 1is eli-
oible for medical assistance under the State plan or under
a waiver of such plan, the individual may not be enrolled
under the State plan unless the individual’s child is en-
rolled under the State plan or under a waiver of the plan
or is enrolled in other health insurance coverage. For pur-

poses of the preceding sentence, the term ‘parent’ includes

*S 1796 PCS
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I an individual treated as a caretaker relative for purposes

2 of carrying out section 1931 and a noncustodial parent.”.

3
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(2) CONFORMING AMENDMENTS.—

(A) Section 1905(a) of such Act (42
U.S.C. 1396d(a)), as amended by subsection
(a)(5)(C), is amended in the matter preceding
paragraph (1)—

(i) by striking “or” at the end of

clause (xiii);

(i) by inserting “or’” at the end of
clause (xiv); and
(iii) by inserting after clause (xiv) the
following:
“(xv)  individuals  described In section
1902(a)(10)(A) (1) (XX),”.

(B) Section 1903(f)(4) of such Act (42
U.S.C. 1396b(f)(4)) is amended by inserting
“1902(a)(10)(A)(11)(XX),” after
“1902(a)(10)(A)(11)(XIX),”.

SEC. 1602. INCOME ELIGIBILITY FOR NONELDERLY DETER-

MINED USING MODIFIED GROSS INCOME.

(a) IN GENERAL.—Section 1902(e) of the Social Se-

23 curity Act (42 U.S.C. 1396a(e)) is amended by adding at

24 the end the following:
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“(14) INCOME DETERMINED USING MODIFIED

GROSS INCOME.—

“(A) IN GENERAL.—Notwithstanding sub-
section (r) or any other provision of this title,
except as provided in subparagraph (D), the
modified gross income of an individual or fam-
ily, as determined for purposes of allowing a
premium credit assistance amount for the pur-
chase of a qualified health benefits plan under
section 36B of the Internal Revenue Code of
1986, shall be used for purposes of determining
income eligibility for medical assistance under
the State plan and under any waiver of such
plan, and for any other purpose applicable
under the plan or waiver for which a determina-
tion of income 1is required, including imposition
of premiums and cost-sharing.

“(B) NO INCOME OR EXPENSE DIS-
REGARDS.—No type of expense, block, or other
income disregard shall be applied by a State in
determining the modified gross income of an in-
dividual or family under the State plan or
under a waiver of the plan.

“(C) NO ASSETS TEST.—A State shall not

apply any assets or resources test for purposes
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of determining the eligibility for medical assist-

ance under the State plan or under a waiver of

the plan of an individual or family.

*S 1796 PCS

“(D) EXCEPTIONS.—

“(1) INDIVIDUALS ELIGIBLE BECAUSE
OF OTHER AID OR ASSISTANCE, ELDERLY
INDIVIDUALS, MEDICALLY NEEDY INDIVID-
UALS, INDIVIDUALS ELIGIBLE FOR MEDI-
CARE COST-SHARING, AND OPTIONAL TAR-
GETED LOW-INCOME CHILDREN.—Sub-
paragraphs (A), (B), and (C) shall not
apply to the determination of eligibility
under the State plan or under a waiver for
medical assistance for the following:

“(I) Individuals who are eligible
for medical assistance under the State
plan or under a waiver of the plan on
a basis that does not require a deter-
mination of income by the State agen-
cy administering the State plan or
waiver, including as a result of eligi-
bility for, or receipt of, other Federal
or State aid or assistance, individuals
who are eligible on the basis of receiv-

ing (or being treated as if receiving)
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supplemental security income benefits

under title XVI, and individuals who

are eligible as a result of being or
being deemed to be a child in foster
care under the responsibility of the

State.

“(II) Individuals who have at-
tained age 65 or who are title II dis-
ability beneficiaries (as defined in sec-
tion 1148(k)(3)).

“(IIT) Individuals deseribed in
subsection (a)(10)(C).

“(IV) Individuals described in
any clause of subsection (a)(10)(E).

“(V) Optional targeted low-in-
come children desceribed in  section
1905(u)(2)(B).

“(11) EXPRESS LANE AGENCY FIND-
INGS.—In the case of a State that elects
the Express Liane option under paragraph
(13), notwithstanding subparagraphs (A),
(B), and (C), the State may rely on a find-
ing made by an Express Lane agency in
accordance with that paragraph relating to

the income of an individual for purposes of
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determining the individual’s eligibility for
medical assistance under the State plan or
under a waiver of the plan.
“(111) MEDICARE PRESCRIPTION DRUG

SUBSIDIES  DETERMINATIONS. Subpara-

oraphs (A), (B), and (C) shall not apply to
any determinations of eligibility for pre-
mium and cost-sharing subsidies under
and in accordance with section 1860D-14
made by the State pursuant to section
1935(a)(2).

“(iv) LONG-TERM CARE.—Subpara-
eraphs (A), (B), and (C) shall not apply to
any determinations of eligibility of individ-
uals for purposes of medical assistance for
services described in section 1917(¢)(1)(C).

“(v) GRANDFATHER OF CURRENT EN-
ROLLEES UNTIL DATE OF NEXT REGULAR
REDETERMINATION.—An individual who,
on July 1, 2013, is enrolled in the State
plan or under a waiver of the plan and who
would be determined ineligible for medical
assistance solely because of the application
of the modified gross income standard de-

scribed in subparagraph (A), shall remain
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| eligible for medical assistance under the

2 State plan or waiver (and subject to the

3 same premiums and cost-sharing as ap-
4 plied to the individual on that date)

5 through March 31, 2014, or the date on

6 which the individual’s next regularly sched-

7 uled redetermination of eligibility is to

8 occur, whichever is later.

9 “(E) LAIMITATION ON SECRETARIAL AU-
10 THORITY.—The Secretary shall not waive com-
11 pliance with the requirements of this paragraph
12 except to the extent necessary to permit a State
13 to coordinate eligibility requirements for dual
14 eligible individuals (as defined in section
15 1915(h)(2)(B)) under the State plan or under
16 a waiver of the plan and under title XVIII and
17 individuals who require the level of care pro-
18 vided in a hospital, a nursing facility, or an in-
19 termediate care facility for the mentally re-
20 tarded.”.

21 (b) CONFORMING AMENDMENT.—Section
22 1902(a)(17) of such Act (42 U.S.C. 1396a(a)(17)) is
23 amended by inserting “(e)(14),” before “(1)(3)”.

24 (¢) EFFECTIVE DATE.—The amendments made by

25 subsections (a) and (b) take effect on July 1, 2013.
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SEC. 1603. REQUIREMENT TO OFFER PREMIUM ASSIST-

ANCE FOR EMPLOYER-SPONSORED INSUR-
ANCE.
(a) IN GENERAL.—Section 1906A of such Act (42
U.S.C. 1396e-1) is amended—
(1) 1 subsection (a)—
(A) by striking “may elect to” and insert-
ing “shall”;
(B) by striking “under age 19”; and
(C) by inserting ““, in the case of an indi-
vidual under age 19,” after “(and’’;
(2) n subsection (¢), in the first sentence, by
striking “under age 19”’; and
(3) in subsection (d)(2)—
(A) in the first sentence, by striking
“under age 19”; and
(B) by striking the third sentence and in-
serting “A State may not require, as a condi-
tion of an individual (or the individual’s parent)
being or remaining eligible for medical assist-
ance under this title, that the individual (or the
individual’s parent) apply for enrollment in
qualified employer-sponsored coverage under

this section.”.
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(b) CONFORMING AMENDMENT.—The heading for
section 1906A of such Act (42 U.S.C. 1396e-1) is amend-
ed by striking “OPTION FOR CHILDREN".

(¢) EFFECTIVE DATE.—The amendments made by
this section take effect on July 1, 2013.

SEC. 1604. PAYMENTS TO TERRITORIES.

(a) INCREASE IN LIMIT ON PAYMENTS.—Section
1108(g) of the Social Security Act (42 U.S.C. 1308(¢g))
18 amended—

(1) i paragraph (2), in the matter preceding

2

subparagraph (A), by striking “paragraph (3)” and
inserting ‘‘paragraphs (3) and (5)"’;

(2) in paragraph (4), by striking “and (3)” and
inserting ““(3), and (4)”; and

(3) by adding at the end the following para-
oraph:

“(5) FISCAL YEAR 2011 AND THEREAFTER.—
The amounts otherwise determined under this sub-
section for Puerto Rico, the Virgin Islands, Guam,
the Northern Mariana Islands, and American Samoa
for the second, third, and fourth quarters of fiscal
yvear 2011, and for each fiscal year after fiscal year
2011 (after the application of subsection (f) and the
preceding paragraphs of this subsection), shall be in-

creased by 30 percent.”.
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(b) DISREGARD OF PAYMENTS FOR MANDATORY KEX-
>ANDED ENROLLMENT.—Section 1108(g)(4) of such Act
(42 U.S.C. 1308(g2)) is amended—

(1) by striking “to fiscal years beginning” and

inserting “to—
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“(A) fiscal years beginning”’;

(2) by striking the period at the end and insert-

ing ““; and”’; and

(3) by adding at the end the following:

“(B) fiscal years beginning with fiscal year
2014, payments made to Puerto Rico, the Vir-
oin Islands, Guam, the Northern Mariana Is-
lands, or American Samoa on the basis of the
Federal medical assistance percentage as in-
creased under section 1902(gg)(5), and pay-
ments made with respect to amounts expended
for medical assistance for newly eligible (as de-
fined in section 1905(y)(2)) nonpregnant child-
less adults who are eligible under subclause
(VIII) of section 1902(a)(10)(A)(1) and whose
income  (as  determined  under  section
1902(e)(14)) does not exceed (in the case of
each such commonwealth and territory respec-
tively) the income eligibility level in effect for

that population under title XIX or under a
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waiver on the date of enactment of the Amer-
ica’s Healthy Future Act of 2009, shall not be
taken into account in applying subsection (f)
(as increased 1n accordance with paragraphs
(1), (2), (3), and (5) of this subsection) to such
commonwealth or territory for such fiscal
year.”.

(¢) INCREASED FMAP.—

(1) IN GENERAL.—The first sentence of section

1905(b) of the Social Security Act (42 U.S.C.

1396d(b)) is amended by striking “shall be 50 per

centum” and inserting “shall be 55 percent”.
(2) EFFECTIVE DATE.—The amendment made

by paragraph (1) takes effect on January 1, 2011.
SEC. 1605. MEDICAID IMPROVEMENT FUND RESCISSION.

(a) RESCISSION.—Any amounts available to the Med-
icaid Improvement Fund established under section 1941
of the Social Security Act (42 U.S.C. 1396w—1) for any
of fiscal years 2014 through 2018 that are available for
expenditure from the Fund and that are not so obligated
as of the date of the enactment of this Act are rescinded.

(b) CONFORMING AMENDMENTS.—Section
1941(b)(1) of the Social Security Act (42 U.S.C. 1396w—
1(b)(1)) is amended—
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(1) in subparagraph (A), by striking
“$100,000,000” and inserting “$0”’; and
(2) in  subparagraph (B), by striking
“$150,000,000” and inserting “$0”.
PART II—CHILDREN’S HEALTH INSURANCE
PROGRAM
SEC. 1611. ADDITIONAL FEDERAL FINANCIAL PARTICIPA-
TION FOR CHIP.

(a) IN GENERAL.—Section 2105(b) of the Social Se-
curity Act (42 U.S.C. 1397ee(b)) is amended by adding
at the end the following: “Notwithstanding the preceding
sentence, during the period that begins on October 1,
2013, and ends on September 30, 2019, the enhanced
FMAP determined for a State for a fiscal year (or for
any portion of a fiscal year occurring during such period)
shall be increased by 23 percentage points, but in no case
shall exceed 100 percent. The increase in the enhanced
FMAP under the preceding sentence shall not apply with
respect to determining the payment to a State under sub-
section (a)(1) for expenditures described in subparagraph
(D)(iv), paragraphs (8), (9), (11) of subsection (¢), or
clause (4) of the first sentence of section 1905(b).”".

(b) MAINTENANCE OF EFFORT.—Section 2105(d) of

the Social Security Act (42 U.S.C. 1397ee(d)) is amended

by adding at the end the following:
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“(3) CONTINUATION OF ELIGIBILITY STAND-
ARDS FOR CHILDREN UNTIL OCTOBER 1, 2019.—Dur-
ing the period that begins on the date of enactment
of the America’s Healthy Future Act of 2009 and
ends on September 30, 2019, a State shall not have
in effect eligibility standards, methodologies, or pro-
cedures under its State child health plan (including
any waiver under such plan) for children that are
more restrictive than the eligibility standards, meth-
odologies, or procedures, respectively, under such
plan (or waiver) as in effect on the date of enact-
ment of that Act. The preceding sentence shall not
be construed as preventing a State during such pe-
riod from—

“(A) applying eligibility standards, meth-
odologies, or procedures for children under the
State child health plan or under any waiver of
the plan that are less restrictive than the eligi-
bility standards, methodologies, or procedures,
respectively, for children under the plan or
waiver that are in effect on the date of enact-
ment of such Act; or

“(B) imposing a limitation described in
section 2112(b)(7) for a fiscal year in order to

limit expenditures under the State child health
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plan to those for which Federal financial par-
ticipation is available under this section for the
fiscal year.”.

(¢) No ENROLLMENT BONUS PAYMENTS FOR CHIL-
DREN ENROLLED AFTER FIscAL YEAR 2013.—Section
2105(a)(3)(F) (i) of the Social Security Act (42 U.S.C.
1397ee(a)(3)(F)(iii)) is amended by inserting “‘or any chil-
dren enrolled on or after October 1, 2013 before the pe-
riod.

(d) APPLICATION OF STREAMLINED KNROLLMENT
SYSTEM.—Section 2107(e)(1) of the Social Security Act
(42 U.S.C. 1397ge(e)(1)) is amended by adding at the end
the following:

“(M) Section 1943(b) (relating to coordi-
nation with State health insurance exchanges
and the State Medicaid agency).”.

SEC. 1612. TECHNICAL CORRECTIONS.

(a) CHIPRA.—Effective as if included in the enact-
ment of the Children’s Health Insurance Program Reau-
thorization Act of 2009 (Public Law 111-3) (in this sec-
tion referred to as “CHIPRA”):

(1) Section 2104(m) of the Social Security Act,
as added by section 102 of CHIPRA, is amended—

(A) by redesignating paragraph (7) as

paragraph (8); and
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(B) by inserting after paragraph (6), the
following:
“(7) ADJUSTMENT OF FISCAL YEARS 2009 AND
2010 ALLOTMENTS TO ACCOUNT FOR CHANGES IN
PROJECTED SPENDING FOR CERTAIN PREVIOUSLY

APPROVED EXPANSION PROGRAMS.—In the case of

one of the 50 States or the District of Columbia that
has an approved State plan amendment effective
January 1, 2006, to provide child health assistance
through the provision of benefits under the State
plan under title XIX for children from birth through
age 5 whose family income does not exceed 200 per-
cent of the poverty line, the Secretary shall increase
the allotments otherwise determined for the State
for fiscal years 2009 and 2010 under paragraphs (1)
and (2)(A)(1) in order to take into account changes
in the projected total Federal payments to the State
under this title for such fiscal years that are attrib-
utable to the provision of such assistance to such
children.”.

(2) Section 605 of CHIPRA is amended by
striking “‘legal residents” and insert “‘lawfully resid-
ing in the United States”.

(3) Subeclauses (I) and (II) of paragraph

(3)(C)(1) of section 2105(a) of the Social Security
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Act (42 U.S.C. 1397ee(a)(3)(i1)), as added by sec-
tion 104 of CHIPRA, are each amended by striking
“, respectively”’.

(4) Section 2105(a)(3)(E)(i1) of the Social Se-
curity Act (42 U.S.C. 1397ee(a)(3)(E)(i1)), as added
by section 104 of CHIPRA, is amended by striking
subelause (IV).

(5) Section 2105(¢)(9)(B) of the Social Security
Act (42 U.S.C. 1397e(¢)(9)(B)), as added by section
211(e)(1) of CHIPRA, is amended by striking “‘sec-
tion  1903(a)(3)(F)” and inserting ‘‘section
1903(a)(3)(G)".

(6) Section 2109(b)(2)(B) of the Social Secu-
rity Act (42 U.S.C. 13971i(b)(2)(B)), as added by
section 602 of CHIPRA, is amended by striking
“the child population growth factor under section
2104(m)(5)(B)” and inserting ‘“‘a high-performing
State under section 2111(b)(3)(B)”.

(7) Section 211(a)(1)(B) of CHIPRA is amend-
ed—

(A) by striking ‘““is amended” and all that
follows through ‘“adding” and inserting ‘‘is
amended by adding”’; and

(B) by redesignating the new subpara-

oraph to be added by such section to section
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1903(a)(3) of the Social Security Act as a new
subparagraph ().

(b) ARRA.—Effective as if included in the enactment
of section 5006(a) of division B of the American Recovery
and Reinvestment Act of 2009 (Public Law 111-5), the
second sentence of section 1916A(a)(1) of the Social Secu-
rity Act (42 U.S.C. 13960-1(a)(1)) is amended by striking
“or (1) and inserting *, (1), or (j)".

PART III—ENROLLMENT SIMPLIFICATION
SEC. 1621. ENROLLMENT SIMPLIFICATION AND COORDINA-

TION WITH STATE HEALTH INSURANCE EX-
CHANGES.

Title XIX of the Social Security Act (42 U.S.C.
1397aa et seq.) is amended by adding at the end the fol-
lowing:

“SEC. 1943. ENROLLMENT SIMPLIFICATION AND COORDI-
NATION WITH STATE HEALTH INSURANCE EX-
CHANGES.

“(a) CONDITION FOR PARTICIPATION IN MED-
ICAID.—As a condition of the State plan under this title
and receipt of any Federal financial assistance under sec-
tion 1903(a) for calendar quarters beginning after Janu-
ary 1, 2013, a State shall ensure that the requirements

of subsections (b), (¢), and (d) are met.
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“(b) ENROLLMENT SIMPLIFICATION AND COORDINA-
TION WITHI STATE HEALTH INSURANCE EXCHANGES AND
CHIP.—

“(1) IN GENERAL.—A State shall establish pro-
cedures for—

“(A) enabling individuals, through an

Internet website that meets the requirements of
paragraph (4), to apply for medical assistance
under the State plan or under a waiver of the
plan, to be enrolled in the State plan or waiver,
to renew their enrollment in the plan or waiver,
and to consent to enrollment or reenrollment in
the State plan through electronic signature;
“(B) enrolling, without any further deter-
mination by the State and through such
website, individuals who are identified by an ex-
change established by the State under section
2235 as being eligible for—
“(1) medical assistance under the
State plan or under a waiver of the plan;
or
“(11) child health assistance under the
State child health plan under title XXI;
“(C) ensuring that individuals who apply

for but are determined to be ineligible for med-
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ical assistance under the State plan or a waiver
or ineligible for child health assistance under
the State child health plan under title XXI, are
able to apply for, and be enrolled in, coverage
through such an exchange and, if applicable,
obtain premium assistance for the purchase of
a qualified health benefits plan under section
36B of the Internal Revenue Code of 1986
(and, if applicable, advance payment of such as-
sistance under section 2248 of this Act), with-
out having to submit an additional or separate
application, and receive information regarding
any other assistance or subsidies available for
coverage obtained through the exchange;

“(D) ensuring that the State agency re-
sponsible for administering the State plan
under this title (in this section referred to as
the ‘State Medicaid agency’), the State agency
responsible for administering the State child
health plan under title XXI (in this section re-
ferred to as the ‘State CHIP agency’) and an
exchange established by the State under section
2235 utilize a secure electronic interface suffi-
cient to allow for a determination of an individ-

ual’s eligibility for such medical assistance,

*S 1796 PCS



O o0 N N B W =

[\© TN O TN NG T NG N NG I NS B S e e T e e T e T e T T
[ B NG U N N = = N R - BN B o) W ) LR ~S O I NO S e

299

child health assistance, or premium assistance,
as appropriate; and

“(E) coordinating, for individuals who are

enrolled in the State plan or under a waiver of
the plan and who are also enrolled in a quali-
fied health benefits plan offered through such
an exchange, and for individuals who are en-
rolled in the State child health plan under title
XXI and who are also enrolled in a qualified
health benefits plan, the provision of medical
assistance or child health assistance to such in-
dividuals with the coverage provided under the
qualified health benefits plan in which they are
enrolled.

“(2) AGREEMENTS WITH STATE HEALTH IN-
SURANCE EXCHANGES.—The State Medicaid agency
and the State CHIP agency may enter into an
agreement with an exchange established by the State
under section 2235 under which the State Medicaid
agency or State CHIP agency may determine wheth-
er a State resident is eligible for premium assistance
for the purchase of a qualified health benefits plan
under section 36B of the Internal Revenue Code of
1986 (and, if applicable, advance payment of such

assistance under section 2248 of this Act), so long
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as the agreement meets such conditions and require-
ments as the Secretary of the Treasury may pre-
scribe to reduce administrative costs and the likeli-
hood of eligibility errors and disruptions in coverage.

“(3) STREAMLINED ENROLLMENT SYSTEM.—
The State Medicaid agency and State CHIP agency
shall participate in and comply with the require-
ments for the system established under section 2239
(relating to streamlined procedures for enrollment
through an exchange, Medicaid, and CIHIP).

“(4) ENROLLMENT WEBSITE REQUIREMENTS.

The procedures established by State under para-
oraph (1) shall include establishing and having in
operation, not later than January 1, 2013, an Inter-
net website that is linked to any website of an ex-
change established by the State under section 2235
and to the State CHIP agency (if different from the
State Medicaid agency) and allows an individual who
is eligible for medical assistance under the State
plan or under a waiver of the plan and who is eligi-
ble to receive premium credit assistance for the pur-
chase of a qualified health benefits plan under sec-
tion 368 of the Internal Revenue Code of 1986 to
compare the benefits, premiums, and cost-sharing

applicable to the individual under the State plan or
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waiver with the benefits, premiums, and cost-sharing
available to the individual under a qualified health
benefits plan offered through such an exchange, in-
cluding, in the case of a child, the coverage that
would be provided for the child through the State
plan or waiver with the coverage that would be pro-
vided to the child through enrollment in family cov-
erage under that plan and as supplemental coverage
by the State under the State plan or waiver.

“(5) CONTINUED NEED FOR ASSESSMENT FOR

HOME AND COMMUNITY-BASED SERVICES.

Nothing
in paragraph (1) shall limit or modify the require-
ment that the State assess an individual for pur-
poses of providing home and community-based serv-
ices under the State plan or under any waiver of
such plan for individuals described in subsection
(a)(10)(A)(11) (VI).

“(¢) OPTION FOR CERTAIN MEDICAID-ELIGIBLE

POPULATIONS TO ELECT SUBSIDIZED EXCHANGE COV-

ERAGE.—

“(1) IN GENERAL.—The State shall establish
procedures to ensure that a non-pregnant, non-
elderly adult whose income exceeds 100, but does
not exceed 133 percent of the poverty line (as de-

fined 1n section 2110(¢)(5)) who is eligible for med-
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ical assistance under the State plan or under a waiv-

er of the plan and who is eligible to receive premium

assistance for the purchase of a qualified health ben-

efits plan under section 36B of the Internal Revenue

Jode of 1986 (and advance payment of the assist-

ance under section 2248 of this Act) is—

“(A) provided with the option to elect to

enroll themselves, or if applicable, their family,

in such a plan through an exchange established

by the State under section 2235 instead of en-

rolling in the State plan under this title or a

waiver of the plan and, in the case of the adult,

to waive, as a result of making such an election,

receipt of any medical assistance (including

medical assistance for premiums and cost-shar-

ing) under the State plan or waiver;
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“(B) provided with—

“(1) information, including through
the State website established under section
1902(e)(15), comparing the benefits and
cost-sharing that would be available under
the State plan for the adult, and if applica-
ble, the adult’s family, with the benefits
and cost-sharing available to the adult, and

if applicable, the adult’s family, through
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qualified health benefits plans offered
through such an exchange (including with
respect to the various levels of coverage
available to the adult or family); and
“(i1) an explanation of the key dif-
ferences between the benefits and cost-
sharing available for the adult, and if ap-
plicable, the adult’s family, under the State
plan or a waiver and the benefits and cost-
sharing available to the adult or family
through qualified health benefits plans of-
fered through such an exchange for each of
the levels of coverage available to the adult
or family; and

“(C) if the adult elects to enroll themselves

or their family in a plan through such an ex-

change, provided with assistance in selecting

and enrolling in such a plan.

“(2)

SUPPLEMENTAL COVERAGE , INCLUDING

EPSDT BENEFITS, FOR CHILDREN.—The State shall

establish procedures to ensure that any child who is

eligible for medical assistance under the State plan

or under a waiver who is enrolled in a qualified

health benefits plan through such an exchange is

provided with supplemental coverage for items and
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services for which medical assistance is available
under the State plan or waiver and for which bene-
fits are not available under the qualified health bene-
fits plan in which the child is enrolled, including
services described in section 1905(a)(4)(B) (relating
to early and periodic screening, diagnostic, and
treatment services defined in section 1905(r)) and
provided in accordance with the requirements of sec-
tion 1902(a)(43) and medical assistance for pre-
miums and cost-sharing imposed that exceed the
amounts permitted under the State plan or waiver
and to assure coordination of coverage for the child
under the State plan or waiver and under the quali-
fied health benefits plan in which the child is en-
rolled.

“(3) WAIVER OF RECEIPT OF MEDICAL ASSIST-

ANCE FOR ELECTING ADULTS.

A nonpregnant,
nonelderly adult whose income exceeds 100, but does
not exceed 133 percent of the poverty line (as de-
fined in section 2110(¢)(5)) who elects to enroll in
a qualified health benefits plan through an exchange
established by the State under section 2235 shall
waive, as a result of making such an election, being
provided with medical assistance for themself (in-

cluding medical assistance for premiums and cost-
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sharing) under the State plan or waiver while en-

rolled in the qualified health benefits plan.

“(d) STATE CONTRIBUTION FOR MEDICAID-ELIGIBLE
INDIVIDUALS ELECTING COVERAGE THROUGH A STATE
EXCHANGE.—

“(1) IN GENERAL.—Each of the 50 States and
the District of Columbia shall make an annual pay-
ment (beginning with 2014) to the Secretary equal
to the sum of the following products determined with
respect to each month of the preceding year for each
population described in paragraph (2):

“(A) For each such month, the total num-
ber of individuals in the population eligible for
medical assistance under the State plan or
under a waiver of the plan for full benefits (as
defined in section 1905(y)(2)(B)) who were en-
rolled in coverage through an exchange estab-
lished by the State under section 2235 for any
portion of the month.

“(B) Subject to paragraph (3), for each
such month, the average cost of providing med-
ical assistance for the population under the
State plan or a waiver of the plan for the pre-

ceding year.
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“(C) For each such month, the State per-
centage applicable under subsection (b) or (y)
of section 1905 to expenditures for providing
medical assistance to individuals within the
population for that month.
“(2) POPULATIONS DESCRIBED.—The popu-
lations described in this paragraph are the following:
“(A) Children.
“(B) Nondisabled, childless adults under
age 65.
“(C) Nondisabled adults under age 65 who
are parents.

“(D) Disabled, childless adults under age

“(E) Disabled adults under age 65 who are
parents.

“(3) AVERAGE COST OF MEDICAL ASSISTANCE
FOR CHILDREN.—With respect to children, the aver-
age cost of providing medical assistance under the
State plan or under a waiver of the plan for the pre-
ceding year shall be equal to the average cost of pro-
viding children under the State plan or waiver essen-
tial benefits desceribed in section 2242 (as defined
and specified by the Secretary for that year in ac-

cordance with subsection (e) of that section).”.
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TIVE ELIGIBILITY DETERMINATIONS FOR

ALL MEDICAID ELIGIBLE POPULATIONS.

(a) IN GENERAL.—Section 1902(a)(47) of the Social
Security Act (42 U.S.C. 1396a(a)(47)) is amended—

(1) by striking “at the option of the State, pro-

vide”” and inserting ‘‘provide—

“(A) at the option of the State,”;

(2) by inserting “and’ after the semicolon; and
(3) by adding at the end the following:

“(B) that any hospital that is a partici-
pating provider under the State plan may elect
to be a qualified entity for purposes of deter-
mining, on the basis of preliminary information,
whether any individual is eligible for medical as-
sistance under the State plan or under a waiver
of the plan for purposes of providing the indi-
vidual with medical assistance during a pre-
sumptive eligibility period, in the same manner,
and subject to the same requirements, as apply
to the State options with respect to populations
described in section 1920, 1920A, or 1920B
(but without regard to whether the State has
elected to provide for a presumptive eligibility
period under any such sections), subject to such

ouidance as the Secretary shall establish;”.
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(b) CONFORMING AMENDMENT.—Section

1903 (u)(1)(D)(v) of such  Act (42 U.S.C.
1396b(u)(1)(D)v)) is amended—

(1) by striking “or for” and inserting ‘“‘for”;
and
(2) by inserting before the period at the end the

“, or for medical assistance provided to an

following:
individual during a presumptive eligibility period re-
sulting from a determination of presumptive eligi-
bility made by a hospital that elects under section
1902(a)(47)(B) to be a qualified entity for such pur-
pose”’.

(¢) EFFECTIVE DATE.—

(1) Except as provided in paragraph (2), the
amendment made by subsection (a) shall apply to
services furnished on or after January 1, 2014,
without regard to whether or not final regulations to
carry out such amendment have been promulgated
by such date.

(2) In the case of a State plan for medical as-
sistance under title XIX of the Social Security Act
which the Secretary of Health and Human Services
determines requires State legislation (other than leg-
islation appropriating funds) in order for the plan to

meet the additional requirement imposed by the
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amendment made by this section, the State plan
shall not be regarded as failing to comply with the
requirements of such title solely on the basis of its
failure to meet this additional requirement before
the first day of the first calendar quarter beginning
after the close of the first regular session of the
State legislature that begins after the date of the en-
actment of this Act. For purposes of the previous
sentence, in the case of a State that has a 2-year
legislative session, each year of such session shall be
deemed to be a separate regular session of the State
legislature.
1623. PROMOTING TRANSPARENCY IN THE DEVELOP-

MENT, IMPLEMENTATION, AND EVALUATION

OF MEDICAID AND CHIP WAIVERS AND SEC-

TION 1937 STATE PLAN AMENDMENTS.
(a) WAIVER TRANSPARENCY.—

(1) IN GENERAL.—Section 1115 of the Social

Security Act (42 U.S.C. 1315) is amended by insert-
ing after subsection (¢) the following:

“(d) In the case of any experimental, pilot, or dem-

onstration project undertaken under subsection (a) to pro-

mote the objectives of title XIX or XXI in a State that

fits,

would result in an impact on eligibility, enrollment, bene-

cost-sharing, or financing with respect to a State pro-
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eram under title XIX or XXI (in this subsection referred
to as a ‘Medicaid demonstration project’ and a ‘CHIP
demonstration project’, respectively,) the following shall
apply:

“(1) The Secretary may not approve a proposal
for a Medicaid demonstration project, CHIP dem-
onstration project, or a renewal of or an amendment
to a previously approved Medicaid demonstration
project or CHIP demonstration project unless the
State requesting approval certifies that the following
process was used to develop the proposal:

“(A) At least 30 days prior to publication
of the notice required under subparagraph (C),
the State provided notice (which may have been
accomplished by electronic mail) of the State’s
intent to develop the proposal to the medical
care advisory committee established for the
State for purposes of complying with section
1902(a)(4) and any individual or organization
that requests or has requested such notice.

“(B) Subsequent to providing the notice
required under subparagraph (A) and prior to
the notice required under subparagraph (C), the
State convened at least 1 meeting of such med-

ical care advisory committee at which the pro-
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posal and any modifications of the proposal

were the primary items considered and dis-

cussed.

“(C) At least 60 days prior to the date

that the State submits the proposal to the Sec-

retary, the State published for written comment

(in accordance with the State’s procedure for

issuing regulations) a notice of the proposal

that contained at least the following:

*S 1796 PCS

“(1) Information regarding how the
public may submit comments to the State
on the proposal.

“(11) A statement of the State’s pro-
jections regarding the likely effect and im-
pact of the proposal on any individuals
who are then eligible for, or receiving,
medical assistance, child health assistance,
or other health benefits coverage under a
State program under title XIX or XXI and
the State’s assumptions on which such pro-
jections are based.

“(i1) A statement of the likely fiscal
impact of the proposal, including all rel-
evant calculations, showing how Federal

and State spending on the project will
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compare to the amount of Federal and
State funds that would have been expended
had the project not been implemented.

“(D) Concurrent with the publication of

the notice required under subparagraph (C), the

State—

“(1) posted the proposal (and any
modifications of the proposal) on the
State’s official Medicaid or CHIP Internet
website; and

“(1) provided the mnotice required
under subparagraph (B) (which may have
been accomplished by electronic mail) to
the medical care advisory committee re-
ferred to in subparagraph (A) and to any
individual or organization that requested
such notice.

“(E) Not later than 30 days after publica-

tion of the notice required under subparagraph

(C), the State convened at least 1 open meeting

of the medical care advisory committee referred

to in subparagraph (A), at which the proposal

and any modifications of the proposal were the

primary items considered and discussed.
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“(F) After publication of the notice re-
quired under subparagraph (C), the State—
“(1) held at least 2 public hearings on
the proposal and any modifications of the
proposal; and
“(i1) held the last such public hearing
no more than 30 days before the State
submitted the proposal to the Secretary.

“(G) The State has a record of all public
comments submitted in response to the notice
required under subparagraph (B) or at any
hearings or meetings required under this para-
eraph regarding the proposal.

“(2) A State shall include with any proposal
submitted to the Secretary for a Medicaid dem-
onstration project, CHIP demonstration project, or
a renewal of or an amendment to a previously ap-
proved Medicaid demonstration project or CHIP
demonstration project, the following:

“(A) A detailed description of the public
notice and input process used to develop the
proposal in accordance with the requirements of
paragraph (1).

“(B) Copies of all notices required under

paragraph (1).
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“(C) The dates of all meetings and hear-
ings required under paragraph (1).

“(D) A summary of the public comments
received in response to the notices required
under paragraph (1) or at any hearings or
meetings required under that paragraph regard-
ing the proposal and the State’s response to the
comments.

“(E) A summary of any changes in the
proposal that were made in response to the
comments.

“(F) A certification that the State com-
plied with any applicable notification require-
ments with respect to Indian tribes during the
development of the proposal in accordance with
paragraph (1).

“(3) The Secretary shall return to a State with-

out action any proposal for a Medicaid demonstra-
tion project, CHIP demonstration project, or a re-
newal of or an amendment to a previously approved
Medicaid demonstration project or CHIP demonstra-
tion project, that fails to demonstrate compliance

with the requirements of paragraphs (1) and (2).

“(4) With respect to all proposals for Medicaid

demonstration  projects, CHIP  demonstration
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projects, or renewal of or amendments to a pre-
viously approved Medicaid or CHIP demonstration
project, received by the Secretary the following shall

apply:
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“(A) On or before the 10th day of each
month, the Secretary shall publish a notice in
the Federal Register identifying all of the pro-
posals for such demonstration projects or
amendments that were received by the Sec-
retary during the preceding month.

“(B) The notice required under subpara-
oraph (A) shall provide information regarding
the method by which comments on the pro-
posals will be received from the public.

“(C) Not later than 7 days after receipt of
a proposal for a Medicaid demonstration
project, CHIP demonstration project, or a re-
newal of or an amendment to a previously ap-
proved Medicaid or CHIP demonstration
project, the Secretary shall—

“(1) provide notice (which may be ac-
complished by electronic mail) to any indi-
vidual or organization that requests or has

requested such notification;
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“(i1) publish on the official Internet
website of the Centers for Medicare &

Medicaid Services a copy of the proposal,

including any appendices or modifications

of the proposal; and

“(i1) ensure that the information
posted on the website is updated at least
monthly to accurately reflect the current
nature and status of the proposal.

“(D) The Secretary shall provide for a pe-
riod of not less than 30 days from the later of
the date of publication of the notice required
under subparagraph (A) that first identifies re-
ceipt of the proposal or the date on which an
official Internet website containing the informa-
tion required under subparagraph (C)(ii) with
respect to the proposal is first published, in
which written comments on the proposal may be
submitted from all interested parties.

“(E) After the completion of the public
comment period required under subparagraph
(D), if the Secretary intends to approve the
proposal, as originally submitted or revised, the

Secretary shall—
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“(i) publish and post on the official
Internet website for the Centers for Medi-
care & Medicaid Services the proposed
terms and conditions for such approval and
updated versions of the statements re-
quired to be published by the State under
clauses (i1) and (iii) of paragraph (1)(C);

“(i1) provide at least a 15-day period
for the submission of written comments
from all interested parties on such pro-
posed terms and conditions and such state-
ments; and

“(i11) retain, and make available upon
request, all comments received concerning
the proposal, the terms and conditions for
approval of the proposal, or the statements
required to be published by the State
under clauses (ii) and (iii)) of paragraph
(1)(C).

“(F) In no event may the Secretary ap-

prove a proposal for a Medicaid or CHIP dem-

onstration project or renewal of or an amend-

ment to a previously approved Medicaid or

CHIP demonstration project unless the Sec-
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retary determines that the proposal, renewal, or

the amendment—

“(1) 1s based on a reasonable hypoth-
esis which the Secretary has determined is
likely to assist in promoting the objectives
of title XIX or XXI; and

“@1) will be evaluated no less fre-
quently than every 3 years in accordance
with paragraph (6).

“(G) Not later than 3 business days after

the approval of any proposal for a Medicaid

demonstration project, CHIP demonstration

project, or renewal of or amendment to a pre-

viously approved Medicaid or CHIP demonstra-

tion project, the Secretary shall post on the of-

ficial Internet website for the Centers for Medi-

care & Medicaid Services the following:

*S 1796 PCS

“(1) The text of the approved Med-
icaid demonstration project, CHIP dem-
onstration project, or renewal of or amend-
ment to a previously approved Medicaid or
CHIP demonstration project.

“(i1) A list identifying each provision
of title XIX or XXI, and each regulation

relating to either such title, for which com-
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pliance is waived under the approved dem-
onstration project or amendment and any
costs that would otherwise not be per-
mitted that will be allowed under the dem-
onstration project or amendment.

“(i1) The terms and conditions for
approval of the demonstration project or
amendment.

“(iv) The approval letter.

“(v) The operations protocol for the
demonstration project or amendment.

“(vi) The evaluation design for the
demonstration project or amendment.

“(vil) Any item required to be posted
under this subparagraph that is not avail-
able within 3 business days of the approval
of the demonstration project or amend-
ment shall be posted as soon as the item
becomes available,

“(H) On or before the 10th day of each

month the Secretary shall publish a notice in

the Federal Register that identifies any pro-

posals for Medicaid demonstration projects,

CHIP demonstration projects, or renewal of or

amendments to a previously approved Medicaid
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or CHIP demonstration project that were ap-

proved, denied, or returned to the State without

action during the preceding month.

“(I) The Secretary shall post on the offi-
cial Internet website for the Centers for Medi-
care and Medicaid Services all quarterly reports
submitted by the State (including data on
whether the State is meeting its budget neu-
trality targets), evaluations, and other informa-
tion the Secretary determines to be appropriate,
on Medicaid or CHIP demonstration projects
that are operational.

“(5) Any provision under title XIX or XXI, or
under any regulation in effect that relates to either
such title, that is not explicitly waived by the Sec-
retary and identified in the list required under para-
oraph (4)(G)(i1)) when approving the Medicaid dem-
onstration project, CHIP demonstration project, or
renewal of or amendment to any such demonstration
project, is not waived and a State shall continue to
comply with any such requirement.

“(6)(A) In the case of a proposal for a Med-
icaid demonstration project or CHIP demonstration
project, the Secretary shall, by contract with a quali-

fied research organization described in subparagraph
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(B), conduct an independent evaluation consistent
with the evaluation criteria described in subpara-
oraph (C) applicable to the individual project.

“(B) A qualified research organization de-
scribed in this subparagraph is an entity that the
Secretary determines—

“(1) has staff with demonstrated expertise
regarding Medicaid or CHIP beneficiaries, poli-
cies, and data systems (as applicable), and re-
search design and methodology; and

“(11) does not and did not in the past 24
months, by contract or subcontract, directly or
indirectly, receive funds from the State that has
proposed the demonstration project.

“(C) The evaluation criteria described in this
subparagraph shall include, but not be limited to,
the following:

“(1) The use of services by beneficiaries
under the project.

“(i1) The amount of out-of-pocket costs for
health care services incurred by beneficiaries
under the project.

“(i11) The extent to which special popu-
lations such as adults with disabilities, adults

with chronic illness, and children with special
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health care needs are able to access needed

health care services.

“(iv) If children are enrolled in the project,
the extent to which such children are able to ac-
cess early and periodic screening, diagnostic,
and treatment services described in section
1905(r).

“(v) The level of satisfaction of bene-
ficiaries under the project with respect to the
accessibility, quality, and cost of care, including
the extent to which beneficiaries under the
project understand the choices of health care
coverage available to them.

“(vi) The cost of health care services in-
curred by the State agency administering the
project, whether through fee-for-service pay-
ments, premium payments, or otherwise.

“(vi1) Administrative costs incurred by the
State agency administering the project and by
any administrative contractors.

“(D) The Secretary shall not approve a pro-
posal for a Medicaid demonstration project or a
CHIP demonstration project, or a proposal for the
extension of such a demonstration project, unless the

State agency proposing to administer the demonstra-
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tion project agrees to cooperate fully with the Sec-
retary to the extent necessary to enable the Sec-
retary to conduct the independent evaluation de-
seribed in subparagraph (B) including collecting,
verifying the accuracy of, and submitting to the or-
canization on a timely basis data needed to conduct
the independent evaluation.

“(E) The State agency administering the
project shall be allowed at least 30 days prior to
publication of the independent evaluation to submit
comments to the Secretary, and the State agency’s
comments shall be included in the results of the
evaluation.

“(F) The results of all evaluations conducted
under this paragraph with respect to a Medicaid
demonstration project or CHIP demonstration
project shall be submitted to the Committee on Fi-
nance of the Senate and the Committee on Energy
and Commerce of the House of Representatives not
later than 6 months prior to the completion of the
mitial term of a demonstration project and shall
thereafter be posted on the official Internet website
of the Centers for Medicare & Medicaid Services.

“(G) Out of any money in the Treasury of the

United States not otherwise appropriated, there are
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appropriated to the Secretary, $4,500,000 for fiscal
vear 2010 and each fiscal year thereafter, for the
purpose of carrying out the independent evaluations
required under this paragraph. Amounts appro-
priated under this subparagraph for a fiscal year
shall remain available until expended.”.

(2) RULE OF CONSTRUCTION.—Nothing in the
amendment made by subsection (a) shall be con-
strued to—

(A) authorize the waiver of any provision
of title XIX or XXI of the Social Security Act

(42 U.S.C. 1396 et seq., 1397aa et seq.) that

1s not otherwise authorized to be waived under

such titles or under title XI of such Act (42

U.S.C. 1301 et seq.) as of the date of enact-

ment of this Act; or

(B) imply congressional approval of any
experimental, pilot, or demonstration project af-

fecting the Medicaid program under title XIX

of the Social Security Act or the Children’s

health insurance program under title XXI of
such Act that has been approved as of such

date of enactment.
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(b) TRANSPARENCY FOR CERTAIN STATE PLAN

AMENDMENTS.

Section 1937 of such Act (42 U.S.C.
1396u-7) is amended by adding at the end the following:

“(d) STATE PLAN AMENDMENT APPROVAL RE-

QUIREMENTS.—In the case of any State plan amendment
proposed under subsection (a) that would limit the bene-
fits eligible individuals would receive, the following shall
apply:

“(1) The Secretary may not approve a proposal
for the amendment unless the State requesting ap-
proval certifies that the following process was used
to develop the amendment:

“(A) Prior to publication of the notice re-
quired under subparagraph (B), the State—

“(1) provided notice (which may have
been accomplished by electronic mail) of
the State’s intent to develop the State plan
amendment to the medical care advisory
committee established for the State for
purposes of complying with section
1902(a)(4) and any individual or organiza-
tion that requests such notice; and

“(11) convened at least 1 meeting of

such medical care advisory committee at
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which the State plan amendment was con-

sidered and discussed.

“(B) At least 60 days prior to the date
that the State submits the State plan amend-
ment to the Secretary, the State published for
written comment (in accordance with the
State’s procedure for issuing regulations) a no-
tice of the proposal that contains at least the
following:

“(1) Information regarding how the
public may submit comments to the State
on the State plan amendment.

“(11) A statement of the State’s pro-
jections regarding the likely effect and im-
pact of the proposal on any individuals
who are eligible for, or receiving, medical
assistance, under the State program under
this title and the State’s assumptions on
which the projections are based.

“(C) Concurrent with the publication of
the notice required under subparagraph (B),
the State—

“(1) posted the State plan amendment
on the State’s official Medicaid or CHIP

Internet website; and
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“(i1) provided the notice (which may
have been accomplished by electronic mail)
to the medical care advisory committee re-
ferred to in subparagraph (A)(i) and to
any individual or organization that re-
quested such notice.

“(D) Not later than 30 days after publica-
tion of the notice required under subparagraph
(B), the State convened at least 1 open meeting
of the medical care advisory committee referred
to in subparagraph (A)(i), at which the State
plan amendment was considered and discussed.

“(2) A State shall include with any State plan

amendment submitted to the Secretary for approval

the following:

“(A) A detailed deseription of the public
notice and input process used to develop the
State plan amendment in accordance with the
requirements of paragraph (1).

“(B) Copies of all notices required under
paragraph (1).

“(C) The dates of all meetings required
under paragraph (1).

“(D) A certification that the State com-

plied with any applicable notification require-
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ments with respect to Indian tribes during the

development of the proposal in accordance with

paragraph (1).

“(3) The Secretary shall return to a State with-
out action any State plan amendment that fails to
satisfy the requirements of paragraphs (1) and (2).

“(4) With respect to all State plan amendments
submitted for approval to the Secretary under this
section the following shall apply:

“(A) On or before the 10th day of each
month the Secretary shall publish a notice in
the Federal Register identifying all the State
plan amendments submitted for approval dur-
ing the preceding month.

“(B) The notice required under subpara-
oraph (A) shall provide information regarding
the method by which comments on the pro-
posals will be received from the public.

“(C) Not later than 7 days after submis-
sion of a State plan amendment for approval
the Secretary shall—

“(1) provide notice (which may be ac-
complished by electronic mail) to any indi-
vidual or organization that has requested

such notification; and
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“(i1) publish on the official Internet
website of the Centers for Medicare &

Medicaid Services a copy of the State plan

amendment.

“(D) The Secretary shall provide for a pe-
riod of not less than 30 days from the later of
the date of publication of the notice required
under subparagraph (A) that first identifies re-
ceipt of the State plan amendment or the date
on which an official Internet website containing
the information required under subparagraph
(C)(11) with respect to the State plan amend-
ment 1is first published, in which written com-
ments on the State plan amendment may be
submitted from all interested parties.

“(E) On or before the 10th day of each
month the Secretary shall publish a notice in
the Federal Register that identifies any State
plan amendments that were approved, denied,
or returned to the State without action during

the preceding month.”.

(¢) EFFECTIVE DATES.—

(1) SECTION 1115 REQUIREMENTS.

Subject to

paragraph (2), the amendment made by subsection
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(a) shall take effect on the date of enactment of this
Act and shall apply to—

(A) any proposal to conduct any experi-
mental, pilot or demonstration project affecting
the Medicaid program under title XIX of the
Social Security Act or the State Children’s
Health Insurance Program under title XXI of
such Act that is pending on the date of enact-
ment or that is submitted to the Secretary after
the date of enactment;

(B) any proposal to extend such a project
that 1s pending on the date of enactment or
that is submitted to the Secretary after the
date of enactment; and

(C) any proposal to amend such a project
that 1s pending on the date of enactment or
that is submitted to the Secretary after the
date of enactment.

(2) EVALUATION REQUIREMENTS APPLICABLE

TO NEW WAIVERS.

The requirements of section
1115(d)(6) of the Social Security Act (relating to
evaluation), as added by subsection (a), shall apply
only to a proposal described in paragraph (1)(A) of

this subsection.
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(3) CERTAIN STATE PLAN AMENDMENTS.—The

amendment made by subsection (b) shall take effect
on the date of enactment of this Act and shall apply
to any State plan amendment for which approval is
pending on the date of enactment or that is sub-
mitted to the Secretary of Health and Human Serv-
ices for approval after the date of enactment of this

Act.

SEC. 1624. STANDARDS AND BEST PRACTICES TO IMPROVE
ENROLLMENT OF VULNERABLE AND UNDER-
SERVED POPULATIONS.

(a) IN GENERAL.—Not later than April 1, 2011, the
Secretary of Health and Human Services shall issue guid-
ance to States regarding standards and best practices for
conducting outreach to and enrolling vulnerable and un-
derserved populations eligible for medical assistance under
Medicaid under title XIX of the Social Security Act or
for child health assistance under CHIP under title XXI
of such Act, including children, unaccompanied homeless
youth, children and youth with special health care needs,
pregnant women, racial and ethnic minorities, rural popu-
lations, victims of abuse or trauma, individuals with men-
tal health or substance-related disorders, and individuals
with HIV/AIDS.

(b) REQUIREMENTS.—
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(1) IN GENERAL.

The guidance issued under
subsection (a) shall—

(A) detail effective ways to inform vulner-
able populations about coverage available under
Medicaid and CHIP;

(B) identify ways to assist vulnerable pop-
ulations to enroll in the programs;

(C) identify ways that application and en-
rollment barriers for such populations can be
eliminated; and

(D) address specific methods for outreach
and enrollment, including outstationing of eligi-
bility workers, the KExpress Lane eligibility op-
tion, residency requirements, documentation of
immcome and assets, presumptive eligibility, con-
tinuous eligibility, and automatic renewal.

(2) DEVELOPMENT AND IMPLEMENTATION.—
The Secretary of Health and Human Services may
use all available legal authority and shall work with
appropriate stakeholders, including representatives
of States and children’s groups, to ensure that the
ouidance issued under subsection (a) i1s developed
and implemented effectively.

(3) REPORT TO CONGRESS.—Not later than 2

years after the enactment of this Act and annually
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thereafter, the Secretary of IHealth and Human
Services shall review and report to Congress on the
progress made by States in implementing the stand-
ards and best practices identified in the guidance
issued under subsection (a) and increasing the en-
rollment of vulnerable populations under Medicaid
and CIHIP.
PART IV—MEDICAID SERVICES
SEC. 1631. COVERAGE FOR FREESTANDING BIRTH CENTER
SERVICES.
(a) IN GENERAL.—Section 1905 of the Social Secu-
rity Act (42 U.S.C. 1396d), is amended—

(1) 1 subsection (a)—

(A) in paragraph (27), by striking “and”
at the end;

(B) by redesignating paragraph (28) as
paragraph (29); and

(C) by inserting after paragraph (27) the
following new paragraph:

“(28) freestanding birth center services (as de-
fined in subsection (1)(3)(A)) and other ambulatory
services that are offered by a freestanding birth cen-
ter (as defined in subsection (1)(3)(B)) and that are

otherwise included in the plan; and”’; and
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(2) i subsection (1), by adding at the end the
following new paragraph:

“(3)(A) The term ‘freestanding birth center services’
means services furnished to an individual at a freestanding
birth center (as defined in subparagraph (B)) at such cen-
ter.

“(B) The term ‘freestanding birth center’ means a
health facility—

“(1) that is not a hospital;

“(i1) where childbirth is planned to occur away
from the pregnant woman’s residence;

“(i11) that is licensed or otherwise approved by
the State to provide prenatal labor and delivery or
postpartum care and other ambulatory services that
are included in the plan; and

“(iv) that complies with such other require-
ments relating to the health and safety of individuals
furnished services by the facility as the State shall
establish.

“(C) A State shall provide separate payments to pro-
viders administering prenatal labor and delivery or
postpartum care in a freestanding birth center (as defined
in subparagraph (B)), such as nurse midwives and other
providers of services such as birth attendants recognized

under State law, as determined appropriate by the Sec-
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retary. For purposes of the preceding sentence, the term
‘birth attendant’ means an individual who is recognized
or registered by the State involved to provide health care
at childbirth and who provides such care within the scope
of practice under which the individual is legally authorized
to perform such care under State law (or the State regu-
latory mechanism provided by State law), regardless of
whether the individual is under the supervision of, or asso-
clated with, a physician or other health care provider.
Nothing in this subparagraph shall be construed as chang-
ing State law requirements applicable to a birth attend-
ant.”.

(b) CONFORMING AMENDMENT.—Section
1902(a)(10)(A) of the Social Security Act (42 U.S.C.
1396a(a)(10)(A)), is amended in the matter preceding
clause (1) by striking “and (21)” and inserting *, (21),
and (28)".

(¢) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in para-
eraph (2), the amendments made by this section
shall take effect on the date of the enactment of this
Act and shall apply to services furnished on or after
such date.

(2) EXCEPTION IF STATE LEGISLATION RE-

QUIRED.—In the case of a State plan for medical as-
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sistance under title XIX of the Social Security Act
which the Secretary of Health and Human Services
determines requires State legislation (other than leg-
islation appropriating funds) in order for the plan to
meet the additional requirement imposed by the
amendments made by this section, the State plan
shall not be regarded as failing to comply with the
requirements of such title solely on the basis of its
faillure to meet this additional requirement before
the first day of the first calendar quarter beginning
after the close of the first regular session of the
State legislature that begins after the date of the en-
actment of this Act. For purposes of the previous
sentence, in the case of a State that has a 2-year
legislative session, each year of such session shall be
deemed to be a separate regular session of the State
legislature.

1632. CONCURRENT CARE FOR CHILDREN.

Section 1905(0)(1) of the Social Security Act (42

20 U.S.C. 1396d(0)(1)) 1s amended—

21
22
23
24
25

(1) in subparagraph (A), by striking “‘subpara-
eraph (B)” and inserting ‘“‘subparagraphs (B) and
(C)”; and

(2) by adding at the end the following new sub-

paragraph:

*S 1796 PCS



O o0 N N W Bk W =

[\ I \© R \O I O N N e e e e e e T e e
W N = O O 0 N RN = O

24
25

337

“(C) A voluntary election to have payment made for
hospice care for a child (as defined by the State) shall
not constitute a waiver of any rights of the child to be
provided with, or to have payment made under this title
for, services that are related to the treatment of the child’s
condition for which a diagnosis of terminal illness has been
made.”.

SEC. 1633. FUNDING TO EXPAND STATE AGING AND DIS-
ABILITY RESOURCE CENTERS.

Out of any funds in the Treasury not otherwise ap-
propriated, there is appropriated to the Secretary of
Health and Human Services, acting through the Assistant
Secretary for Aging, $10,000,000 for each of fiscal years
2010  through 2014, to carry out subsections
(a)(20)(B)(111) and (b)(8) of section 202 of the Older
Americans Act of 1965 (42 U.S.C. 3012).

SEC. 1634. COMMUNITY FIRST CHOICE OPTION.

Section 1915 of the Social Security Act (42 U.S.C.
1396n) is amended by adding at the end the following:

“(k) STATE PLAN OPTION TO PROVIDE HOME AND
COMMUNITY-BASED ATTENDANT SERVICES AND SUP-
PORTS.—

“(1) IN GENERAL.—Subject to the succeeding
provisions of this subsection, during the 5-year pe-

riod that begins on January 1, 2014, a State may
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provide through a State plan amendment for the
provision of medical assistance for home and com-
munity-based attendant services and supports for in-
dividuals who are eligible for medical assistance
under the State plan whose income does not exceed
150 percent of the poverty line (as defined in section
2110(c)(5)) or, if greater, the income level applicable
for an individual who has been determined to require
an institutional level of care to be eligible for nurs-
ing facility services under the State plan and with
respect to whom there has been a determination
that, but for the provision of such services, the indi-
viduals would require the level of care provided in a
hospital, a nursing facility, an intermediate care fa-
cility for the mentally retarded, or an institution for
mental diseases, the cost of which could be reim-
bursed under the State plan, but only if the indi-
vidual chooses to receive such home and community-
based attendant services and supports, and only if
the State meets the following requirements:

“(A)  AvarLaBiLITY.—The State shall
make available home and community-based at-
tendant services and supports to eligible indi-
viduals, as needed, to assist in accomplishing

activities of daily living, instrumental activities
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of daily living, and health-related tasks through

hands-on assistance, supervision, or cueing—

*S 1796 PCS

“(1) under a person-centered plan of
services and supports that is based on an
assessment of functional need and that is
agreed to in writing by the individual or,
as appropriate, the individual’s representa-
tive;

“(i1) in a home or community setting,
which does not include a nursing facility,
institution for mental diseases, or an inter-
mediate care facility for the mentally re-
tarded;

“(i11) under an agency-provider model
or other model (as defined in paragraph
(6)(C)); and

“(iv) the furnishing of which—

“(I) 1s selected, managed, and
dismissed by the individual, or, as ap-
propriate, with assistance from the in-
dividual’s representative;

“(IT) 1s controlled, to the max-
imum extent possible, by the indi-
vidual or where appropriate, the indi-

vidual’s representative, regardless of
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who may act as the employer of
record; and

“(III) provided by an individual
who is qualified to provide such serv-
ices, including family members (as de-
fined by the Secretary).

“(B) INCLUDED SERVICES AND SUP-

PORTS.—In addition to assistance in accom-

plishing activities of daily living, instrumental
activities of daily living, and health related
tasks, the home and community-based attend-
ant services and supports made available in-
clude—

“(1) the acquisition, maintenance, and
enhancement of skills necessary for the in-
dividual to accomplish activities of daily
living, instrumental activities of daily liv-
ing, and health related tasks;

“(i1) back-up systems or mechanisms
(such as the use of beepers or other elec-
tronic devices) to ensure continuity of serv-
ices and supports; and

“(ii1) voluntary training on how to se-

lect, manage, and dismiss attendants.

*S 1796 PCS
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“(C) EXCLUDED SERVICES AND SUP-

PORTS.—Subject to subparagraph (D), the
home and community-based attendant services
and supports made available do not include—

“(1) room and board costs for the in-
dividual;

“(11) special education and related
services provided under the Individuals
with Disabilities Education Act and voca-
tional rehabilitation services provided
under the Rehabilitation Act of 1973;

“(i11) assistive technology devices and
assistive technology services other than
those under (1)(B)(i1);

“(iv) medical supplies and equipment;
or

“(v) home modifications.

“(D) PERMISSIBLE SERVICES AND SUP-
PORTS.—The home and community-based at-
tendant services and supports may include—

“(1) expenditures for transition costs
such as rent and utility deposits, first
month’s rent and utilities, bedding, basic
kitchen supplies, and other necessities re-

quired for an individual to make the tran-
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sition from a nursing facility, institution
for mental diseases, or intermediate care
facility for the mentally retarded to a com-
munity-based home setting where the indi-
vidual resides; and

“(i1) expenditures relating to a need
identified in an individual’s person-cen-
tered plan of services that increase inde-
pendence or substitute for human assist-
ance, to the extent that expenditures would
otherwise be made for the human assist-

ance.

“(2) INCREASED FEDERAL FINANCIAL PARTICI-

PATION.—For purposes of payments to a State

under section 1903(a)(1), with respect to amounts

expended by the State to provide medical assistance

under the State plan for home and community-based

attendant services and supports to eligible individ-

uals in accordance with this subsection during a fis-

cal year quarter occurring during the period de-

seribed in paragraph (1), the Federal medical assist-

ance percentage applicable to the State (as deter-

mined under sections 1905(b) and 1902(gg)(5))

shall be increased by 6 percentage points.
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“(3) STATE REQUIREMENTS.—In order for a

State plan amendment to be approved under this

subsection, the State shall—

“(A) develop and implement such amend-
ment in collaboration with a Development and
Implementation Council established by the
State that includes a majority of members with
disabilities, elderly individuals, and their rep-
resentatives and consults and collaborates with
such individuals;

“(B) provide consumer controlled home
and community-based attendant services and
supports to individuals on a statewide basis, in
a manner that provides such services and sup-
ports in the most integrated setting appropriate
to the individual’s needs, and without regard to
the individual’s age, type or nature of disability,
severity of disability, or the form of home and
community-based attendant services and sup-
ports that the individual requires in order to
lead an independent life;

“(C) with respect to expenditures during
the first full fiscal year in which the State plan
amendment 1s implemented, maintain or exceed

the level of State expenditures for medical as-
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sistance that is provided under section 1905(a),

section 1915, section 1115, or otherwise to indi-

viduals with disabilities or elderly individuals

attributable to the preceding fiscal year;

“(D) establish and maintain a comprehen-

sive, continuous quality assurance system with

respect to community- based attendant services

and supports that—

*S 1796 PCS

“(1) includes standards for agency-
based and other delivery models with re-
spect to training, appeals for denials and
reconsideration procedures of an individual
plan, and other factors as determined by
the Secretary;

“(i1) incorporates feedback from con-
sumers and their representatives, disability
organizations, providers, families of dis-
abled or elderly individuals, members of
the community, and others and maximizes
consumer independence and consumer con-
trol;

“(111) monitors the health and well-
being of each individual who receives home
and community-based attendant services

and supports, including a process for the
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mandatory reporting, investigation, and
resolution of allegations of neglect, abuse,
or exploitation in connection with the pro-
vision of such services and supports; and
“(iv) provides information about the
provisions of the quality assurance re-
quired under clauses (1) through (ii1) to
each individual receiving such services; and
“(E) collect and report information, as de-
termined necessary by the Secretary, for the
purposes of approving the State plan amend-
ment, providing Federal oversight, and con-
ducting an evaluation under paragraph (5)(A),
including data regarding how the State provides
home and community-based attendant services
and supports and other home and community-
based services, the cost of such services and
supports, and how the State provides individ-
uals with disabilities who otherwise qualify for
institutional care under the State plan or under
a waiver the choice to instead receive home and
community-based services in lieu of institutional
care.

“(4) COMPLIANCE WITH CERTAIN LAWS.—A

State shall ensure that, regardless of whether the

*S 1796 PCS
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State uses an agency-provider model or other models
to provide home and community-based attendant
services and supports under a State plan amend-
ment under this subsection, such services and sup-
ports are provided in accordance with the require-
ments of the Fair Labor Standards Act of 1938 and
applicable Federal and State laws regarding—
“(A) withholding and payment of Federal
and State income and payroll taxes;
“(B) the provision of unemployment and
workers compensation insurance;
“(C) maintenance of general liability insur-
ance; and
“(D) occupational health and safety.

“(5) EVALUATION, DATA COLLECTION, AND RE-

PORT TO CONGRESS.
“(A) EvaAnLvuATION.—The Secretary shall

conduct an evaluation of the provision of home

and community-based attendant services and
supports under this subsection in order to de-
termine the effectiveness of the provision of
such services and supports in allowing the indi-
viduals receiving such services and supports to
lead an independent life to the maximum extent

possible; the impact on the physical and emo-
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tional health of the individuals who receive such
services; and an comparative analysis of the
costs of services provided under the State plan
amendment under this subsection and those
provided under institutional care in a nursing
facility, institution for mental diseases, or an
intermediate care facility for the mentally re-
tarded.

“(B) DATA COLLECTION.—The State shall
provide the Secretary with the following infor-
mation regarding the provision of home and
community-based attendant services and sup-
ports under this subsection for each fiscal year
for which such services and supports are pro-
vided:

“(1) The number of individuals who
are estimated to receive home and commu-
nity-based attendant services and supports
under this subsection during the fiscal
year.

“(i1) The number of individuals that
received such services and supports during
the preceding fiscal year.

“(i11) The specific number of individ-

uals served by type of disability, age, gen-
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der, education level, and employment sta-
tus.

“(iv) Whether the specific individuals
have been previously served under any
other home and community based services
program under the State plan or under a

waiver.

“(C) REPORTS.—Not later than—

“(1) December 31, 2017, the Sec-
retary shall submit to Congress and make
available to the public an interim report on
the findings of the evaluation under sub-
paragraph (A); and

“(1) December 31, 2019, the Sec-
retary shall submit to Congress and make
available to the public a final report on the

findings of the evaluation under subpara-

oraph (A).

“(6) DEFINITIONS.—In this subsection:

“(A) ACTIVITIES OF DAILY LIVING.—The

term ‘activities of daily living’ includes tasks
such as eating, toileting, grooming, dressing,

bathing, and transferring.

“(B) CONSUMER CONTROLLED.—The term

‘consumer controlled” means a method of select-
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ing and providing services and supports that

allow the individual, or where appropriate, the

individual’s representative, maximum control of

the home and community-based attendant serv-

ices and supports, regardless of who acts as the

employer of record.

*S 1796 PCS

“(C) DELIVERY MODELS.

“(1) AGENCY-PROVIDER MODEL.—The
term ‘agency-provider model’ means, with
respect to the provision of home and com-
munity-based attendant services and sup-
ports for an individual, subject to para-
eraph (4), a method of providing consumer
controlled services and supports under
which entities contract for the provision of

such services and supports.

“(i1) OTHER MODELS.—The term
‘other models’ means, subject to paragraph
(4), methods, other than an agency-pro-
vider model, for the provision of consumer
controlled services and supports. Such
models may include the provision of vouch-

ers, direct cash payments, or use of a fiscal

agent to assist in obtaining services.
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“(D)  HEALTH-RELATED  TASKS.—The

term ‘health-related tasks’ means specific tasks
related to the needs of an individual, which can
be delegated or assigned by licensed health-care
professionals under State law to be performed
by an attendant.

“(E) INDIVIDUAL’S REPRESENTATIVE.—
The term ‘individual’s representative’ means a
parent, family member, guardian, advocate, or
other authorized representative of an individual

“(F') INSTRUMENTAL ACTIVITIES OF DAILY
LIVING.—The term ‘instrumental activities of
daily living’ includes (but is not limited to) meal
planning and preparation, managing finances,
shopping for food, clothing, and other essential
items, performing essential household chores,
communicating by phone or other media, and
traveling around and participating in the com-

munity.”’.

SEC. 1635. PROTECTION FOR RECIPIENTS OF HOME AND

COMMUNITY-BASED SERVICES AGAINST

SPOUSAL IMPOVERISHMENT.

During the 5-year period that begins on January 1,

24 2014, section 1924(h)(1)(A) of the Social Security Act (42

25 U.S.C. 1396r-5(h)(1)(A)) shall be applied as though “is
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eligible for medical assistance for home and community-
based services provided under subsection (c), (d), or (i)
of section 1915, under a waiver approved under section
1115, or who is eligible for such medical assistance by rea-
son of being determined eligible under section
1902(a)(10)(C) or by reason of section 1902(f) or other-
wise on the basis of a reduction of income based on costs
incurred for medical or other remedial care, or who is eligi-
ble for medical assistance for home and community-based
attendant services and supports under section 1915(k)”
were substituted in such section for “(at the option of the
State) 1s described in section 1902(a)(10)(A) (1) (V).
SEC. 1636. INCENTIVES FOR STATES TO OFFER HOME AND

COMMUNITY-BASED SERVICES AS A LONG-

TERM CARE ALTERNATIVE TO NURSING

HOMES.

(a) STATE BALANCING INCENTIVE PAYMENTS PRrO-
GRAM.—Notwithstanding section 1905(b) of the Social Se-
curity Act (42 U.S.C. 1396d(b)), in the case of a bal-
ancing incentive payment State, as defined in subsection
(b), that meets the conditions described in subsection (¢),
during the balancing incentive period, the Federal medical
assistance percentage determined for the State under sec-
tion 1905(b) of such Act and increased under section

1902(ge)(5) shall be increased by the applicable percent-
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age points determined under subsection (d) with respect
to eligible medical assistance expenditures described in
subsection (e).
(b) BALANCING INCENTIVE PAYMENT STATE.—A

balancing incentive payment State is a State—

22
23
24
25

(1) in which less than 50 percent of the total
expenditures for medical assistance under the State
Medicaid program for fiscal year 2009 for long-term
services and supports (as defined by the Secretary
under subsection (f))(1)) are for non-institutionally-
based long-term services and supports described in
subsection (f)(1)(B);

(2) that submits an application and meets the
conditions described in subsection (c¢); and

(3) that is selected by the Secretary to partici-
pate in the State balancing incentive payment pro-
oram established under this section.

(¢) CONDITIONS.—The conditions described in this

subsection are the following:

(1) APPLICATION.—The State submits an appli-
cation to the Secretary that includes, in addition to
such other information as the Secretary shall re-
quire—

(A) a proposed budget that details the

State’s plan to expand and diversify medical as-
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sistance for non-institutionally-based long-term
services and supports described in subsection
(f)(1)(B) under the State Medicaid program
during the balancing incentive period and
achieve the target spending percentage applica-
ble to the State under paragraph (2), including
through structural changes to how the State
furnishes such assistance, such as through the
establishment of a ‘“no wrong door - single
entry point system”, optional presumptive eligi-
bility, case management services, and the use of
core standardized assessment instruments, and
that includes a description of the new or ex-
panded offerings of such services that the State
will provide and the projected costs of such
services; and

(B) in the case of a State that proposes to
expand the provision of home and community-
based services under its State Medicaid pro-
oram through a State plan amendment under
section 1915(i) of the Social Security Act, at
the option of the State, an election to increase
the income eligibility for such services from 150
percent of the poverty line to such higher per-

centage as the State may establish for such

*S 1796 PCS
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purpose, not to exceed 300 percent of the sup-
plemental security income benefit rate estab-
lished by section 1611(b)(1) of the Social Secu-
rity Act (42 U.S.C. 1382(b)(1)).

(2) TARGET SPENDING PERCENTAGES.

(A) In the case of a balancing incentive
payment State in which less than 25 percent of
the total expenditures for home and community-
based services under the State Medicaid pro-
oram for fiscal year 2009 are for such services,
the target spending percentage for the State to
achieve by not later than October 1, 2015, is
that 25 percent of the total expenditures for
home and community-based services under the
State Medicaid program are for such services.

(B) In the case of any other balancing in-
centive payment State, the target spending per-
centage for the State to achieve by not later
than October 1, 2015, is that 50 percent of the
total expenditures for home and community-
based services under the State Medicaid pro-
oram are for such services.

(3) MAINTENANCE OF ELIGIBILITY REQUIRE-

MENTS.—The State does not apply eligibility stand-

ards, methodologies, or procedures for determining
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eligibility for medical assistance for non-institution-
ally-based long-term services and supports described
in subsection (f)(1)(B) under the State Medicaid
program that are more restrictive than the eligibility
standards, methodologies, or procedures in effect for
such purposes on December 31, 2010.

(4) USE OF ADDITIONAL FUNDS.—The State
agrees to use the additional Federal funds paid to
the State as a result of this section only for pur-
poses of providing new or expanded offerings of non-
institutionally-based long-term services and supports
described 1n subsection (f)(1)(B) under the State

Medicaid program.

(5) STRUCTURAL CHANGES.—The State agrees
to make, not later than the end of the 6-month pe-
riod that begins on the date the State submits an
application under this section, the following changes:

(A) “NO WRONG DOOR’—SINGLE ENTRY

POINT SYSTEM.—Development of a statewide
system to enable consumers to access all long-
term services and supports through an agency,
organization, coordinated network, or portal, in
accordance with such standards as the State
shall establish and that shall provide informa-

tion regarding the availability of such services,
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how to apply for such services, and referral
services for services and supports otherwise
available in the community ; and determinations
of financial and functional eligibility for such
services and supports, or assistance with assess-
ment processes for financial and functional eli-
oibility.

(B) CONFLICT-FREE CASE MANAGEMENT
SERVICES.—Conflict-free  case  management
services to develop a service plan, arrange for
services and supports, support the beneficiary
(and, if appropriate, the beneficiary’s care-
eivers) in directing the provision of services and
supports, for the beneficiary, and conduct ongo-
ing monitoring to assure that services and sup-
ports are delivered to meet the beneficiary’s
needs and achieve intended outcomes.

(C) CORE STANDARDIZED ASSESSMENT IN-

STRUMENTS.

Development of core standard-
ized assessment instruments for determining
eligibility for non-institutionally-based long-term
services and supports described in subsection
(f)(1)(B), which shall be used in a uniform
manner throughout the State, to determine a

beneficiary’s needs for training, support serv-
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ices, medical care, transportation, and other
services, and develop an individual service plan
to address such needs.
(6) DATA COLLECTION.—The State agrees to
collect from providers of services and through such
other means as the State determines appropriate the

following data:
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(A) SERVICES DATA.—Services data from
providers of non-institutionally-based long-term
services and supports described in subsection
(f)(1)(B) on a per-beneficiary basis and in ac-
cordance with such standardized coding proce-
dures as the State shall establish in consulta-
tion with the Secretary.

(B) QuALITY DATA.—Quality data on a se-
lected set of core quality measures agreed upon
by the Secretary and the State that are linked
to population-specific outcomes measures and
accessible to providers.

(C)  OUTCOMES MEASURES.—Outcomes

measures data on a selected set of core popu-
lation-specific outcomes measures agreed upon
by the Secretary and the State that are acces-

sible to providers and include—
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| (1) measures of beneficiary and family
2 caregiver experience with providers;

3 (ii) measures of beneficiary and family
4 caregiver satisfaction with services; and

5 (ii1) measures for achieving desired
6 outcomes appropriate to a specific bene-
7 ficdary, including employment, participa-
8 tion in community life, health stability, and
9 prevention of loss in function.
10 (d) APPLICABLE PERCENTAGE POINTS INCREASE IN
11 FMAP.—The applicable percentage points increase is—
12 (1) in the case of a balancing incentive payment
13 State subject to the target spending percentage de-
14 seribed in subsection (¢)(2)(A), 5 percentage points;
15 and
16 (2) in the case of any other balancing incentive
17 payment State, 2 percentage points.
18 (¢) ELIGIBLE MEDICAL ASSISTANCE EXPENDI-

19 TURES.

20 (1) IN GENERAL.—Subject to paragraph (2),
21 medical assistance described in this subsection is
22 medical assistance for non-institutionally-based long-
23 term services and supports described in subsection
24 (f)(1)(B) that is provided by a balancing incentive
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payment State under its State Medicaid program
during the balancing incentive payment period.

(2) LIMITATION ON PAYMENTS.—In no case
may the aggregate amount of payments made by the
Secretary to balancing incentive payment States
under this section during the balancing incentive pe-
riod exceed $3,000,000,000.

(f) DEFINITIONS.—In this section:

(1) LONG-TERM SERVICES AND SUPPORTS DE-
FINED.—The term ‘long-term services and sup-
ports” has the meaning given that term by Secretary
and shall include the following (as defined with for
purposes of State Medicaid programs under title
XIX of the Social Security Act):

(A) INSTITUTIONALLY-BASED LONG-TERM

SERVICES AND SUPPORTS.—Services provided
in an institution, including the following:

(i) Nursing facility services.

(i1) Services in an intermediate care
facility for the mentally retarded described
in subsection (a)(15) of section 1905 of
such Act.

(B) NON-INSTITUTIONALLY-BASED LONG-

TERM SERVICES AND SUPPORTS.—Services not

*S 1796 PCS
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provided in an institution, including the fol-

lowing:

(i) Home and community-based serv-
ices provided under subsection (¢), (d), or
(1), of section 1915 of such Act or under
a waiver under section 1115 of such Act.

(1) Home health care services.

(i11) Personal care services.

(iv) Services described in subsection
(a)(26) of section 1905 of such Act (relat-
ing to PACE program services).

(v) Self-directed personal assistance
services described in section 1915()) of
such Act.

(2) BALANCING INCENTIVE PERIOD.—The term
“balancing incentive period” means the period that
begins on October 1, 2011, and ends on September
30, 2015.

(3) PovERrTY LINE.—The term “‘poverty line”
has the meaning given that term in section
2110(¢)(5) of the Social Security Act (42 U.S.C.
139733(¢)(5)).

(4) STATE MEDICAID PROGRAM.—The term
“State Medicaid program’” means the State program

for medical assistance provided under a State plan
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under title XIX of the Social Security Act and under

any waiver approved with respect to such State plan.
SEC. 1636A. REMOVAL OF BARRIERS TO PROVIDING HOME

AND COMMUNITY-BASED SERVICES.

(a) OVERSIGHT AND ASSESSMENT OF THE ADMINIS-
TRATION OF HOME AND COMMUNITY-BASED SERVICES.—
The Secretary of Iealth and Human Services shall pro-
mulgate regulations to ensure that all States develop serv-
ice systems that are designed to—

(1) allocate resources for services in a manner
that is responsive to the changing needs and choices
of beneficiaries receiving non-institutionally-based
long-term services and supports described in section
1936(f)(1)(B) (including such services and supports
that are provided under programs other the State
Medicaid program), and that provides strategies for
beneficiaries receiving such services to maximize
their independence;

(2) provide the support and coordination needed
for a beneficiary in need of such services (and their
family caregivers or representative, if applicable) to
design an individualized, self-directed, community-

supported life; and
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(3) improve coordination among all providers of
such services under federally and State-funded pro-
orams in order to—

(A) achieve a more consistent administra-
tion of policies and procedures across programs
in relation to the provision of such services; and

(B) oversee and monitor all service system
functions to assure—

(i) coordination of, and effectiveness
of, eligibility determinations and individual
assessments; and

(i) development and service moni-
toring of a complaint system, a manage-
ment system, a system to qualify and mon-
itor providers, and systems for role-setting

and individual budget determinations.

(b) ADDITIONAL STATE OPTIONS.—Section 1915(1)

of the Social Security Act (42 U.S.C. 1396n(i)) is amend-

ed by adding at the end the following new paragraphs:

“(6) STATE OPTION TO PROVIDE HOME AND
COMMUNITY-BASED SERVICES TO INDIVIDUALS ELI-
GIBLE FOR SERVICES UNDER A WAIVER.—

“(A) IN GENERAL.—A State that provides
home and community-based services in accord-

ance with this subsection to individuals who
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satisfy the needs-based criteria for the receipt
of such services established under paragraph
(1)(A) may, in addition to continuing to provide
such services to such individuals, elect to pro-
vide home and community-based services in ac-
cordance with the requirements of this para-
oraph to individuals who are eligible for home
and community-based services under a waiver
approved for the State under subsection (c¢),
(d), or (e) or under section 1115 to provide
such services, but only for those individuals
whose income does not exceed 300 percent of
the supplemental security income benefit rate
established by section 1611(b)(1).

“(B) APPLICATION OF SAME REQUIRE-
MENTS FOR INDIVIDUALS SATISFYING NEEDS-
BASED CRITERIA.—Subject to subparagraph
(C), a State shall provide home and community-
based services to individuals under this para-
oraph in the same manner and subject to the
same requirements as apply under the other
paragraphs of this subsection to the provision
of home and community-based services to indi-
viduals who satisfy the needs-based criteria es-

tablished under paragraph (1)(A).
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“(C) AUTHORITY TO OFFER DIFFERENT
TYPE, AMOUNT, DURATION, OR SCOPE OF HOME

A State

AND  COMMUNITY-BASED SERVICES,.
may offer home and community-based services
to individuals under this paragraph that differ
in type, amount, duration, or scope from the
home and community-based services offered for
individuals who satisfy the needs-based eriteria
established under paragraph (1)(A), so long as
such services are within the scope of services
described in paragraph (4)(B) of subsection (¢)
for which the Secretary has the authority to ap-
prove a waiver and do mnot include room or
board.

“(7) STATE OPTION TO OFFER HOME AND COM-

MUNITY-BASED SERVICES TO SPECIFIC, TARGETED

“(A) IN GENERAL.—A State may elect in
a State plan amendment under this subsection
to target the provision of home and community-
based services under this subsection to specific
populations and to differ the type, amount, du-
ration, or scope of such services to such specific
populations.

“(B) 5-YEAR TERM.—
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“(1) IN GENERAL.—An election by a
State under this paragraph shall be for a
period of 5 years.

““(11) PHASE-IN OF SERVICES AND ELI-
GIBILITY PERMITTED DURING INITIAL 5-
YEAR PERIOD.—A State making an elec-
tion under this paragraph may, during the
first 5-year period for which the election is
made, phase-in the enrollment of eligible
individuals, or the provision of services to
such individuals, or both, so long as all eli-
eible individuals in the State for such serv-
ices are enrolled, and all such services are
provided, before the end of the initial 5-
year period.

“(C) RENEWAL.—An election by a State

under this paragraph may be renewed for addi-

tional 5-year terms if the Secretary determines,

prior to beginning of each such renewal period,

that the State has—
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“(11) met the State’s objectives with
respect to quality improvement and bene-
ficiary outcomes.”.

(¢) REMOVAL OF LIMITATION ON SCOPE OF SERV-
1CES.—Paragraph (1) of section 1915(i) of the Social Se-
curity Act (42 U.S.C. 1396n(i)), as amended by sub-
section (a), is amended by striking “or such other services
requested by the State as the Secretary may approve”.

(d) OPTIONAL ELIGIBILITY CATEGORY TO PROVIDE
Furn MEDICATD BENEFITS TO INDIVIDUALS RECEIVING
HoME AND COMMUNITY-BASED SERVICES UNDER A
STATE PLAN AMENDMENT.—

(1) IN GENERAL.—Section 1902(a)(10)(A)(i1)

of the Social Security Act (42 U.S.C.

1396a(a)(10)(A)(i1)), as amended by section

1639(a)(1), 1s amended—

(A) in subclause (XX), by striking “or” at
the end;
(B) in subclause (XXI), by adding “or”” at
the end; and
(C) by inserting after subclause (XXI), the
following new subclause:
“(XXII) who are eligible for
home and community-based services

under needs-based criteria establhished

*S 1796 PCS



O o0 N N B W =

[\© TN O T N T NG I NG I NS B S e e T e e T e T e e T
[ B NG U N N = = NN - BN B o) W ) LR ~S O T NO I e

367
under paragraph (1)(A) of section
1915(1), or who are eligible for home
and community-based services under
paragraph (6) of such section, and
who will receive home and community-
based services pursuant to a State
plan amendment under such sub-
section;”.

(2) CONFORMING AMENDMENTS.—

(A) Section 1903(f)(4) of the Social Secu-
rity Act (42 U.S.C. 1396b(f)(4)), as amended
by section 1639(a)(4)(B), is amended in the
matter preceding subparagraph (A), by insert-
ing “1902(a)(10)(A)(11)(XXII),” after
“1902(a)(10)(A) (1) (XXTI),”.

(B) Section 1905(a) of the Social Security
Act (42 U.S.C. 1396d(a)) , as so amended, is
amended in the matter preceding paragraph
(1)—

(1) In clause (xv), by striking “or”” at
the end;

(i1) in clause (xvi), by adding “or” at
the end; and

(iii) by inserting after clause (xvi) the

following new clause:
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“(xvii) individuals who are eligible for home and
community-based services under needs-based eriteria
established wunder paragraph (1)(A) of section
1915(1), or who are eligible for home and commu-
nity-based services under paragraph (6) of such sec-
tion, and who will receive home and community-
based services pursuant to a State plan amendment

under such subsection,”.

(e) ELIMINATION OF OPTION TO LiMIT NUMBER OF

E11GIBLE INDIVIDUALS OR LENGTH OF PERIOD FOR
GRANDFATHERED INDIVIDUALS IF ELIGIBILITY CRITERIA

Is Mobpiriep.—Paragraph (1) of section 1915(i) of such

(1) by striking subparagraph (C) and inserting

the following:
“(C) PROJECTION OF NUMBER OF INDI-
VIDUALS TO BE PROVIDED HOME AND COMMU-

NITY-BASED SERVICES.—The State submits to

the Secretary, in such form and manner, and
upon such frequency as the Secretary shall
specify, the projected number of individuals to
be provided home and community-based serv-
ices.”’; and

(2) in subclause (II) of subparagraph (D)(ii),

by striking “to be eligible for such services for a pe-
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riod of at least 12 months beginning on the date the
individual first received medical assistance for such
services” and inserting “‘to continue to be eligible for
such services after the effective date of the modifica-
tion and until such time as the individual no longer
meets the standard for receipt of such services under
such pre-modified criteria’.

(f)  ErimINATION  OF  OprPTION TO  WAIVE
STATEWIDENESS; ADDITION OF OPTION To WaAIvE CoM-
PARABILITY.—Paragraph (3) of section 1915(1) of such
Act (42 U.S.C. 1396n(3)) is amended by striking
“1902(a)(1) (relating to statewideness)” and inserting
“1902(a)(10)(B) (relating to comparability)”.

() EFFECTIVE DATE.—The amendments made by
subsections (b) through (f) take effect on the first day of
the first fiscal year quarter that begins after the date of
enactment of this Act.

SEC. 1637. MONEY FOLLOWS THE PERSON REBALANCING
DEMONSTRATION.

(a) EXTENSION OF DEMONSTRATION.—

(1) IN GENERAL.—Section 6071(h) of the Def-
icit Reduction Act of 2005 (42 U.S.C. 1396a note)

1s amended—
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(A) in paragraph (1)(E), by striking ‘‘fis-
cal year 2011”7 and inserting “‘cach of fiscal
years 2011 through 2016”; and

(B) in paragraph (2), by striking “2011”
and inserting “2016".

(2) EvAnuATiON.—Paragraphs (2) and (3) of
section 6071(2) of such Act is amended are each
amended by striking “2011"7 and inserting “2016”.
(b) REDUCTION OF INSTITUTIONAL RESIDENCY PE-

RIOD.—

(1) IN GENERAL.—Section 6071(b)(2) of the
Deficit Reduction Act of 2005 (42 U.S.C. 1396a
note) 18 amended—

(A) in subparagraph (A)(i), by striking *,
for a period of not less than 6 months or for
such longer minimum period, not to exceed 2
vears, as may be specified by the State” and in-
serting “for a period of not less than 90 con-
secutive days’”; and

(B) by adding at the end the following:

“Any days that an individual resides in an institu-
tion on the basis of having been admitted solely for
purposes of receiving short-term rehabilitative serv-
ices for a period for which payment for such services

1s Ilmited under title XVIII shall not be taken into
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account for purposes of determining the 90-day pe-

riod required under subparagraph (A)(1).”.

(2) EFFECTIVE DATE.—The amendments made
by this subsection take effect 30 days after the date
of enactment of this Act.

SEC. 1638. CLARIFICATION OF DEFINITION OF MEDICAL AS-
SISTANCE.

Section 1905(a) of the Social Security Act (42 U.S.C.
1396d(a)) is amended by inserting “‘or the care and serv-
ices themselves, or both” before *(if provided in or after”.
SEC. 1639. STATE ELIGIBILITY OPTION FOR FAMILY PLAN-

NING SERVICES.

(a) COVERAGE AS OPTIONAL CATEGORICALLY
NEEDY GROUP.—

(1) IN GENERAL.—Section 1902(a)(10)(A)(i1)
of the Social Security Act (42 U.S.C.
1396a(a)(10)(A)(11)), as amended by section
1601(e), is amended—

(A) in subclause (XIX), by striking “or” at
the end;

(B) in subclause (XX), by adding “or” at
the end; and

(C) by adding at the end the following new

subclause:
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“(XXI) who are described in sub-
section (1) (relating to individuals
who meet certain income standards);”.
(2) GROUP DESCRIBED.—Section 1902 of such
Act (42 U.S.C. 1396a), as amended by section
1601(d), is amended by adding at the end the fol-
lowing new subsection:

“(11)(1) Individuals deseribed in this subsection are

mdividuals—

“(A) whose income does not exceed an in-
come eligibility level established by the State
that does not exceed the highest income eligi-
bility level established under the State plan
under this title (or under its State child health
plan under title XXI) for pregnant women; and

“(B) who are not pregnant.

“(2) At the option of a State, individuals de-
scribed in this subsection may include individuals
who, had individuals applied on or before January 1,
2007, would have been made eligible pursuant to the
standards and processes imposed by that State for
benefits described in clause (XV) of the matter fol-
lowing subparagraph (G) of section subsection
(a)(10) pursuant to a waiver granted under section

1115.
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“(3) At the option of a State, for purposes of
subsection (a)(17)(B), in determining eligibility for
services under this subsection, the State may con-
sider only the income of the applicant or recipient.”.

(3)  LIMITATION  ON  BENEFITS.—Section

1902(a)(10) of the Social Security Act (42 U.S.C.
1396a(a)(10)), as amended by section
1601(a)(5)(A), is amended in the matter following
subparagraph (G)—
(A) by striking “and (XV)” and inserting
“(XV)7; and
(B) by inserting ““, and (XVI) the medical
assistance made available to an individual de-
scribed in subsection (i1) shall be limited to
family planning services and supplies deseribed
in section 1905(a)(4)(C) including medical di-
agnosis and treatment services that are pro-
vided pursuant to a family planning service in
a family planning setting”” before the semicolon.

(4) CONFORMING AMENDMENTS.

(A) Section 1905(a) of the Social Security
Act (42 U.S.C. 1396d(a)), as amended by sec-
tion 1601(e)(2)(A), is amended in the matter

preceding paragraph (1)—
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(i) in clause (xiv), by striking “or’” at
the end;
(i1) in clause (xv), by adding “or” at
the end; and
(ii1) by inserting after clause (xv) the
following:
“(xvi) individuals described in section
1902(ii),”.
(B) Section 1903(f)(4) of such Act (42
U.S.C. 1396b(f)(4)), as amended by section
1601(e)(2)(B), is amended by inserting
“1902(a)(10)(A) (1) (XXT),” after
“1902(a)(10)(A) (11)(XX),”.
(b) PRESUMPTIVE ELIGIBILITY.—
(1) IN GENERAL.—Title XIX of the Social Se-
curity Act (42 U.S.C. 1396 et seq.) is amended by

inserting after section 1920B the following:

“PRESUMPTIVE ELIGIBILITY FOR FAMILY PLANNING
SERVICES
“SEC. 1920C. (a) STATE OPTION.—State plan ap-
proved under section 1902 may provide for making med-
ical assistance available to an individual described in see-
tion 1902(11) (relating to individuals who meet certain in-
come eligibility standard) during a presumptive eligibility
period. In the case of an individual described in section
1902(i1), such medical assistance shall be limited to family
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planning services and supplies deseribed in 1905(a)(4)(C)
and, at the State’s option, medical diagnosis and treat-
ment services that are provided in conjunction with a fam-

ily planning service in a family planning setting.

“(b) DEFINITIONS.—For purposes of this section:

“(1) PRESUMPTIVE ELIGIBILITY PERIOD.—The
term ‘presumptive eligibility period” means, with re-
spect to an individual described in subsection (a),
the period that—

“(A) begins with the date on which a
qualified entity determines, on the basis of pre-
liminary information, that the individual is de-
sceribed in section 1902(11); and

“(B) ends with (and includes) the earlier
of—

“(1) the day on which a determination
is made with respect to the eligibility of
such individual for services under the State
plan; or

“(11) 1n the case of such an individual
who does not file an application by the last
day of the month following the month dur-
ing which the entity makes the determina-
tion referred to in subparagraph (A), such

last day.
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“(2) QUALIFIED ENTITY.—

“(A) IN GENERAL.—Subject to subpara-
oraph (B), the term ‘qualified entity’ means
any entity that—

“(1) 1s eligible for payments under a

State plan approved under this title; and

“(i1) is determined by the State agen-
¢y to be capable of making determinations

of the type described in paragraph (1)(A).

“(B) RULE OF CONSTRUCTION.—Nothing
in this paragraph shall be construed as pre-
venting a State from limiting the classes of en-
tities that may become qualified entities in
order to prevent fraud and abuse.

“(¢) ADMINISTRATION . —
“(1) IN GENERAL.—The State agency shall pro-
vide qualified entities with—

“(A) such forms as are necessary for an
application to be made by an individual de-
scribed in subsection (a) for medical assistance
under the State plan; and

“(B) information on how to assist such in-
dividuals in completing and filing such forms.
“(2) NOTIFICATION REQUIREMENTS.—A quali-

fied entity that determines wunder subsection
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(a) 1s presumptively eligible for medical assistance

under a State plan shall—
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“(A) notify the State agency of the deter-
mination within 5 working days after the date
on which determination is made; and

“(B) inform such individual at the time
the determination is made that an application
for medical assistance is required to be made by
not later than the last day of the month fol-
lowing the month during which the determina-

tion 1s made.

“(3) APPLICATION FOR MEDICAL  ASSIST-

ANCE.—In the case of an individual described in
subsection (a) who is determined by a qualified enti-
ty to be presumptively eligible for medical assistance
under a State plan, the individual shall apply for
medical assistance by not later than the last day of
the month following the month during which the de-
termination is made.

“(d) PAyMENT.—Notwithstanding any other provi-

sion of law, medical assistance that—

“(1) 1s furnished to an individual described in

subsection (a)—
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“(A) during a presumptive eligibility pe-
riod; and

“(B) by a entity that is eligible for pay-
ments under the State plan; and
“(2) 1s included in the care and services covered

by the State plan,
shall be treated as medical assistance provided by such
plan for purposes of clause (4) of the first sentence of
section 1905(b).”.
(2) CONFORMING AMENDMENTS.—

(A) Section 1902(a)(47) of the Social Se-
curity Act (42 U.S.C. 1396a(a)(47)), as amend-
ed by section 1622(a), 1s amended—

(1) in subparagraph (A), by inserting
before the semicolon at the end the fol-
lowing: “and provide for making medical
assistance available to individuals deseribed
in subsection (a) of section 1920C during
a presumptive eligibility period in accord-
ance with such section’; and

(i1) in subparagraph (B), by striking
“or 1920B” and inserting “1920B, or
192007,

(B) Section 1903 (u)(1)(D)(v) of such Act
(42 U.S.C. 1396b(u)(1)(D)(v)), as amended by
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1 section 1622(b), is amended by inserting ‘“‘or
for medical assistance provided to an individual
described 1n subsection (a) of section 1920C
during a presumptive eligibility period under
" after “1920B during a presump-
tive eligibility period under such section,”.
(¢) CLARIFICATION OF COVERAGE OF FAMILY PLAN-

NING SERVICES AND SUPPLIES.—Section 1937(b) of the

2
3
4
5 such section,’
6
7
8
9

Social Security Act (42 U.S.C. 1396u-7(b)), as amended
10 by section 1601(¢), is amended by adding at the end the

11 following:

12 “(7) COVERAGE OF FAMILY PLANNING SERV-
13 ICES AND SUPPLIES.—Notwithstanding the previous
14 provisions of this section, a State may not provide
15 for medical assistance through enrollment of an indi-
16 vidual with benchmark coverage or benchmark-equiv-
17 alent coverage under this section unless such cov-
18 erage includes for any individual desceribed in section
19 1905(a)(4)(C), medical assistance for family plan-
20 ning services and supplies in accordance with such
21 section.”.

22 (d) EFFECTIVE DATE.—The amendments made by

23 this section take effect on the date of the enactment of
24 this Act and shall apply to items and services furnished

25 on or after such date.
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SEC. 1640. GRANTS FOR SCHOOL-BASED HEALTH CENTERS.

Title XIX of the Social Security Act (42 U.S.C.
1397aa et seq.), as amended by section 1621, is amended
by adding at the end the following:

“SEC. 1944. GRANTS FOR SCHOOL-BASED HEALTH CEN-
TERS.

“(a) PROGRAM.—The Secretary shall establish a pro-
oram to award grants to eligible entities to support the
operation of school-based health centers (as defined in sec-
tion 2110(¢)(9)).

“(b) EriGiBiLiTY.—To be eligible for a grant under
this section, an entity shall—

“(1) be a school-based health center or a spon-
soring facility (as defined in section 2110(¢)(9)(B))
of a school-based health center; and

“(2) submit an application at such time, in
such manner, and containing such information as
the Secretary may require, including at a minimum
an assurance that funds awarded under the grant
shall not be used to provide any service that is not
authorized or allowed by Federal, State, or local law.
“(¢) PREFERENCE.—In awarding grants under this

section, the Secretary shall give preference to awarded
erants for school-based health centers that serve a large
population of children eligible for medical assistance under

the State plan under this title or under a waiver of the
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plan or children eligible for child health assistance under
the State child health plan under title XXI.

“(d) APPROPRIATIONS.—Out of any funds in the

Treasury not otherwise appropriated, there is appro-
priated for each of fiscal years 2010 and 2011,
$100,000,000 for the purpose of carrying out this section.
Funds appropriated under this subsection shall remain
available until expended.”.

SEC. 1641. THERAPEUTIC FOSTER CARE.

Section 1905 of the Social Security Act (42 U.S.C.
1396d), as amended by sections 1601(a)(3) and 1636, is
amended by adding at the end the following:

“(aa)(1) Nothing in subsection (a) shall be construed
as limiting a State from providing medical assistance for
therapeutic foster care for children in foster care under
the responsibility of the State in out-of-home placements.

“(2) The term ‘therapeutic foster care’ means a fos-
ter care program that provides—

“(A) to a child in foster care under the respon-
sibility of the State—

“(1) structured daily activities that develop,
improve, monitor, and reinforce age-appropriate
social, communications, and behavioral skills;

“(i1) erisis intervention and ecrisis support

services;
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“(iii) medication monitoring;
“(iv) counseling; and
“(v) case management services; and
“(B) specialized training for the foster parent
and consultation with the foster parent on the man-
agement of children with mental illnesses and re-

lated health and developmental conditions.”.

SEC. 1642. SENSE OF THE SENATE REGARDING LONG-TERM

CARE.

(a) FINDINGS.—The Senate makes the following

findings:

(1) Nearly 2 decades have passed since Con-
oress seriously considered long-term care reform.
The United States Bipartisan Commission on Com-
prehensive Health Care, also know as the “Pepper
Commission”, released its “‘Call for Action” blue-
print for health reform in September 1990. In the
20 years since those recommendations were made,
Congress has never acted on the report.

(2) In 1999, under the United States Supreme
Court’s decision in Olmstead v. L.C., 527 U.S. 581
(1999), individuals with disabilities have the right to
choose to receive their long-term services and sup-
ports in the community, rather than in an institu-

tional setting.
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(3) Despite the Pepper Commission and
Olmstead decision, the long-term care provided to
our Nation‘s elderly and disabled has not improved.
In fact, for many, it has gotten far worse.

(4) In 2007, 69 percent of Medicaid long-term
care spending for elderly individuals and adults with
physical disabilities paid for institutional services.
Only 6 states spent 50 percent or more of their
Medicaid long-term care dollars on home and com-
munity-based services for elderly individuals and
adults with physical disabilities while Y2 of the
States spent less than 25 percent. This disparity
continues even though, on average, it is estimated
that Medicaid dollars can support nearly 3 elderly
individuals and adults with physical disabilities in
home and community-based services for every indi-
vidual in a nursing home. Although every State has
chosen to provide certain services under home and
community-based waivers, these services are un-
evenly available within and across States, and reach
a small percentage of eligible individuals.

(b) SENSE OF THE SENATE.—It is the sense of the

Senate that—

(1) during the 111th session of Congress, Con-

oress should address long-term services and supports
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in a comprehensive way that guarantees elderly and
disabled individuals the care they need; and
(2) long term services and supports should be

made available in the community in addition to in

institutions.

PART V—-MEDICAID PRESCRIPTION DRUG

COVERAGE

SEC. 1651. PRESCRIPTION DRUG REBATES.

(a) INCREASE IN MINIMUM REBATE PERCENTAGE
FOR SINGLE SOURCE DRUGS AND INNOVATOR MULTIPLE
SOURCE DrUGS.—Section 1927(¢)(1)(B) of the Social Se-

curity Act (42 U.S.C. 1396r-8(¢)(1)(B)) is amended—

(1) mn clause (1)—
(A) in subclause (IV), by striking “and” at
the end;
(B) in subclause (V)—
(1) by inserting “and before January
1, 20107 after “December 31, 1995,”; and
(i1) by striking the period at the end
and inserting ‘; and”’; and
(C) by adding at the end the following new
subclause:
“(VI) except as provided 1in
clause (i), after December 31, 2009,

23.1 percent.”’; and
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(2) by adding at the end the following new

clause:

*S 1796 PCS

FOR

“(111) MINIMUM REBATE PERCENTAGE
CERTAIN DRUGS.—

“(I) IN GENERAL.—In the case
of a single source drug or an inno-
vator multiple source drug described
in subclause (II), the minimum rebate
percentage for rebate periods specified
in clause (1)(VI) 1s 17.1 percent.

“(II) DRUG  DESCRIBED.—For
purposes of subclause (I), a single
source drug or an innovator multiple
source drug described in this sub-
clause 1s any of the following drugs:

“(aa) A clotting factor for
which a separate furnishing pay-
ment 18 made under section

1842(0)(5) and which is included

on a list of such factors specified

and updated regularly by the

Secretary.

“(bb) A drug approved by
the Food and Drug Administra-
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tion exclusively for pediatric indi-
cations.”.

(b) INCREASE IN REBATE FOR OTHER DRUGS.—Sec-
tion 1927(¢)(3)(B) of such Act (42 U.S.C. 1396r—
8(¢)(3)(B)) is amended—

(1) in clause (i), by striking “and” at the end;
(2) n clause (1)—

(A) by inserting “and before January 1,
2010,” after “December 31, 1993,”; and

(B) by striking the period and inserting ;
and”’; and
(3) by adding at the end the following new

clause:
“(1) after December 31, 2009, is 13

percent.”.

(¢) EXTENSION OF PRESCRIPTION DRUG DISCOUNTS

TO0 ENROLLEES OF MEDICAID MANAGED CARE ORGANI-

ZATIONS.

(1) IN GENERAL.—Section 1903(m)(2)(A) of
such Act (42 U.S.C. 1396b(m)(2)(A)) i1s amended—
(A) in clause (xi), by striking “and” at the

end;
(B) in clause (xii), by striking the period

at the end and inserting ““; and”’; and

(C) by adding at the end the following:

*S 1796 PCS
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“(xii1) such contract provides that (I)
covered outpatient drugs dispensed to indi-
viduals eligible for medical assistance who
are enrolled with the entity shall be subject
to the same rebate required by the agree-
ment entered into under section 1927 as
the State is subject to and that the State
shall collect such rebates from manufactur-
ers, (II) capitation rates paid to the entity
shall be based on actual cost experience re-
lated to rebates and subject to the Federal
regulations requiring actuarially sound
rates, and (III) the entity shall report to
the State, on such timely and periodic
basis as specified by the Secretary, infor-
mation on the total number of units of
each dosage form and strength and pack-
age size by National Drug Code of each
covered outpatient drug dispensed to indi-
viduals eligible for medical assistance who
are enrolled with the entity and for which
the entity 1s responsible for coverage of
such drug under this subsection.”.

Section 1927

(42 U.S.C. 13961r-8) is amended—
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1 (A) in subsection (d)(4), by inserting after
2 subparagraph (E) the following:

3 “(F) Notwithstanding the preceding sub-
4 paragraphs of this paragraph, any formulary
5 established by medicaid managed care organiza-
6 tion with a contract under section 1903(m) may
7 be based on positive inclusion of drugs selected
8 by a formulary committee consisting of physi-
9 clans, pharmacists, and other individuals with
10 appropriate clinical experience as long as drugs
11 excluded from the formulary are available
12 through prior authorization, as described in
13 paragraph (5).”; and

14 (B) in subsection (j), by striking para-
15 eraph (1) and inserting the following:

16 “(1) Covered outpatient drugs are not subject
17 to the requirements of this section if such drugs
18 are—

19 “(A) dispensed by health maintenance or-
20 canizations, including Medicaid managed care
21 organizations that contract under section
22 1903 (m); and
23 “(B) subject to discounts under section
24 3408 of the Public Health Service Act.”.
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(d) ADDITIONAL REBATE FOR NEW FORMULATIONS

OF EXISTING DRUGS.

(1) IN GENERAL.—Section 1927(¢)(2) of the

Social Security Act (42 U.S.C. 13961r-8(¢)(2)) is

amended by adding at the end the following new

subparagraph:

TIONS.

*S 1796 PCS

“(C) TREATMENT OF NEW FORMULA-

“(1) IN GENERAL.—Except as pro-
vided in clause (i), in the case of a drug
that is a new formulation, such as an ex-
tended-release formulation, of a single
source drug or an innovator wmultiple
source drug, the rebate obligation with re-
spect to the drug under this section shall
be the amount computed under this section
for the new formulation of the drug or, if
oreater, the product of—

“(I) the average manufacturer
price of the new formulation of the
single source drug or innovator mul-
tiple source drug;

“(IT) the highest additional re-
bate (calculated as a percentage of av-

erage manufacturer price) under this
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| section for any strength of the origi-

2 nal single source drug or innovator

3 multiple source drug; and

4 “(IIT) the total number of units

5 of each dosage form and strength of

6 the new formulation paid for under

7 the State plan in the rebate period (as

8 reported by the State).

9 “(i1) NO APPLICATION TO NEW FOR-
10 MULATIONS OF ORPHAN DRUGS.—Clause
11 (1) shall not apply to a new formulation of
12 a covered outpatient drug that is or has
13 been designated under section 526 of the
14 Federal Food, Drug, and Cosmetic Act (21
15 U.S.C. 360bb) for a rare disease or condi-
16 tion, without regard to whether the period
17 of market exclusivity for the drug under
18 section 527 of such Act has expired or the
19 specific indication for use of the drug.”.

20 (2) EFFECTIVE DATE.—The amendment made
21 by paragraph (1) shall apply to drugs dispensed
22 after December 31, 2009.

23 (e) MaxivMoMm REBATE AMOUNT.—Section

24 1927(e)(2) of such Act (42 U.S.C. 1396r-8(¢)(2)), as

*S 1796 PCS
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I amended by subsection (d), is amended by adding at the

2 end the following new subparagraph:

3
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10
11
12
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21
22
23

“(D) MAXIMUM REBATE AMOUNT.—In no
case shall the sum of the amounts applied
under paragraph (1)(A)(ii) and this paragraph
with respect to each dosage form and strength
of a single source drug or an innovator multiple
source drug for a rebate period beginning after
December 31, 2009, exceed 100 percent of the
average manufacturer price of the drug.”.

(f) CONFORMING AMENDMENTS.

(1) IN GENERAL.—Section 340B of the Public
Health Service Act (42 U.S.C. 256b) is amended—
(A) in subsection (a)(2)(B)(i), by striking
“1927(¢)(4)” and inserting “1927(¢)(3)”; and
(B) by striking subsection (¢); and
(C) redesignating subsection (d) as sub-
section (c¢).
(2) EFFECTIVE DATE.—The amendments made

by this subsection take effect on January 1, 2010.

SEC. 1652. ELIMINATION OF EXCLUSION OF COVERAGE OF

CERTAIN DRUGS.

(a) IN GENERAL.—Section 1927(d) of the Social Se-

24 curity Act (42 U.S.C. 1397r-8(d)) is amended—

25

(1) in paragraph (2)—
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(A) by striking subparagraphs (E), (I),
and (J), respectively; and

(B) by redesignating subparagraphs (F),
(G), (H), and (K) as subparagraphs (E), (F),
(&), and (IT), respectively; and
(2) by adding at the end the following new
paragraph:

“(7) NON-EXCLUDABLE DRUGS.

The following
drugs or classes of drugs, or their medical uses, shall
not be excluded from coverage:
“(A) Agents when used to promote smok-
ng cessation.
“(B) Barbiturates.
“(C) Benzodiazepines.” .

(b) EFFECTIVE DATE.—The amendments made by

this section shall apply to services furnished on or after
January 1, 2014.

SEC. 1653. PROVIDING ADEQUATE PHARMACY REIMBURSE-

MENT.

(a) PHARMACY REIMBURSEMENT LIMITS.

(1) IN GENERAL.—Section 1927(e) of the So-
cial Security Act (42 U.S.C. 13961r-8(e)) is amend-
ed—

(A) in paragraph (4), by striking “(or, ef-

fective January 1, 2007, two or more)”’; and

*S 1796 PCS
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(B) by striking paragraph (5) and insert-
ing the following:

“(5) USE OF AMP IN UPPER PAYMENT LIM-
ITS.—The Secretary shall caleculate the Federal
upper reimbursement limit established under para-
oraph (4) as no less than 175 percent of the weight-
ed average (determined on the basis of utilization) of
the most recently reported monthly average manu-
facturer prices for pharmaceutically and therapeuti-
cally equivalent multiple source drug products that
are available for purchase by retail community phar-
macies on a nationwide basis. The Secretary shall
implement a smoothing process for average manu-
facturer prices. Such process shall be similar to the
smoothing process used in determining the average
sales price of a drug or biological under section
1847A.”.

(2) DEFINITION OF AMP.—Section 1927(k)(1)
of such Act (42 U.S.C. 1396r-8(k)(1)) is amend-
ed—

(A) in subparagraph (A), by striking “by”
and all that follows through the period and in-
serting “‘bhy—

“(1) wholesalers for drugs distributed

to retail community pharmacies; and

*S 1796 PCS
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“(i1) retaill community pharmacies
that purchase drugs directly from the man-
ufacturer.”; and
(B) by striking subparagraph (B) and in-
serting the following:
“(B) EXCLUSION OF CUSTOMARY PROMPT
PAY DISCOUNTS AND OTIHER PAYMENTS.—
“(1) IN GENERAL.—The average man-

ufacturer price for a covered outpatient

drug shall exclude

“(I) eustomary prompt pay dis-
counts extended to wholesalers;

“(IT) bona fide service fees paid
by manufacturers to wholesalers or re-
taill community pharmacies, including
(but not hmited to) distribution serv-
ice fees, inventory management fees,
product stocking allowances, and fees
associated with administrative services
agreements and patient care programs
(such as medication compliance pro-
orams and patient education pro-
orams);

“(III) reimbursement by manu-

facturers for recalled, damaged, ex-

*S 1796 PCS
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pired, or otherwise unsalable returned
coods, including (but not limited to)
reimbursement for the cost of the
ooods and any reimbursement of costs
associated with return goods handling
and processing, reverse logistics, and
drug destruction; and

“(IV) payments received from,
and rebates or discounts provided to,
pharmacy benefit managers, managed
care organizations, health mainte-
nance organizations, insurers, hos-
pitals, clinies, mail order pharmacies,
long term care providers, manufactur-
ers, or any other entity that does not
conduct business as a wholesaler or a
retail community pharmacy.
“(i1) INCLUSION OF OTHER DIS-

COUNTS AND PAYMENTS.—Notwith-

standing clause (1), any other discounts,
rebates, payments, or other financial trans-
actions that are received by, paid by, or
passed through to, retail community phar-

macies shall be included in the average
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manufacturer price for a covered out-

patient drug.”’; and

(C) in subparagraph (C), by striking “the
retail pharmacy class of trade” and inserting
“retail community pharmacies”.

(3)  DEFINITION OF MULTIPLE SOURCE
DRUG.—Section 1927(k)(7) of such Act (42 U.S.C.
1396r-8(k)(7)) 1s amended—

(A) in subparagraph (A)(Gi)(IIT), by strik-
ing ‘“‘the State” and inserting ‘“‘the United
States”’; and

(B) in subparagraph (C)—

(i) in clause (i), by inserting “and”
after the semicolon;

(i1) in clause (ii), by striking “‘; and”
and inserting a period; and

(ii1) by striking clause (iii).

(4) DEFINITIONS OF RETAIL COMMUNITY PHAR-
MACY; WHOLESALER.—Section 1927(k) of such Act
(42 U.S.C. 1396r-8(k)) is amended by adding at the
end the following new paragraphs:

“(10) RETAIL COMMUNITY PHARMACY.—The
term ‘retail community pharmacy’ means an inde-
pendent pharmacy, a chain pharmacy, a super-

market pharmacy, or a mass merchandiser phar-

*S 1796 PCS
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macy that is licensed as a pharmacy by the State
and that dispenses medications to the general public
at retail prices. Such term does not include a phar-
macy that dispenses prescription medications to pa-
tients primarily through the mail, nursing home
pharmacies, long-term care facility pharmacies, hos-
pital pharmacies, clinices, charitable or not-for-profit
pharmacies, government pharmacies, or pharmacy
benefit managers.

“(11) WHOLESALER.—The term ‘wholesaler’
means a drug wholesaler that is engaged in whole-
sale distribution of presecription drugs to retail com-
munity pharmacies, including (but not limited to)
manufacturers, repackers, distributors, own-label
distributors, private-label distributors, jobbers, bro-
kers, warehouses (including manufacturer’s and dis-
tributor’s warehouses, chain drug warehouses, and
wholesale drug warchouses) independent wholesale
drug traders, and retail community pharmacies that
conduct wholesale distributions.”.

(b) DISCLOSURE OF PRICE INFORMATION TO THE

PuBLic.—Section 1927(b)(3) of such Act (42 U.S.C.
1396r-8(b)(3)) is amended—

(1) in subparagraph (A)—

*S 1796 PCS
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(A) in clause (i), in the matter preceding
subclause (I), by inserting “month of a” after
“each”; and
(B) in the second sentence, by inserting
“(relating to the weighted average of the most
recently reported monthly average manufacturer
prices)”” after “(D)(v)”; and
(2) i subparagraph (D)(v), by striking “aver-
age manufacturer prices’” and inserting “the weight-
ed average of the most recently reported monthly av-
erage manufacturer prices and the average retail
survey price determined for each multiple source
)

drug in accordance with subsection (f)”.

(¢) CLARIFICATION OF APPLICATION OF SURVEY OF

RETAIL PRICES.—Section 1927(f)(1) of such Aect (42

16 U.S.C. 1396r—8(b)(1)) is amended—

17
18
19
20
21
22
23

(1) in subparagraph (A)(i), by inserting ‘“‘with
respect to a retail community pharmacy,” before
“the determination’; and

(2) in subparagraph (C)(ii), by striking “retail
pharmacies” and inserting “retail community phar-

. )
macies’’.

(d) EFFECTIVE DATE.—The amendments made by

24 this section shall take effect on the first day of the first

25 calendar year quarter that begins at least 180 days after
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the date of enactment of this Aect, without regard to
whether or not final regulations to carry out such amend-
ments have been promulgated by such date.
SEC. 1654. STUDY OF BARRIERS TO APPROPRIATE UTILIZA-
TION OF GENERIC MEDICINE IN FEDERAL
HEALTH CARE PROGRAMS.

(a) STUDY.—The Comptroller General of the United
States shall conduct a study of State laws that have a
negative impact on generic drug utilization in Federal
health care programs (as defined in section 1128B(f) of
the Social Security Act (42 U.S.C. 1320a-7b(f))) due to
restrictions such as (but not limited to) limits on phar-
macists’ ability to provide a generic drug substitute for
a prescribed name brand drug and carve-outs of certain
classes of drugs from generic substitution.

(b) REPORT.—Not later than April 1, 2012, the
Comptroller General of the United States shall submit a
report to Congress on the results of the study conducted
under subsection (a).

PART VI—-MEDICAID DISPROPORTIONATE SHARE
HOSPITAL (DSH) PAYMENTS
SEC. 1655. DISPROPORTIONATE SHARE HOSPITAL PAY-
MENTS.
(a) IN GENERAL.—Section 1923(f) of the Social Se-

curity Act (42 U.S.C. 1396r—4(f)) is amended—

*S 1796 PCS
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(1) in paragraph (1), by striking “and (3)” and
inserting “, (3), and (7)";

(2) in paragraph (3)(A), by striking “paragraph
(6)” and inserting ‘‘paragraphs (6) and (7)”;

(3) by redesignating paragraph (7) as para-
eraph (8); and

(4) by inserting after paragraph (6) the fol-
lowing new paragraph:

“(7) REDUCTION OF STATE DSH ALLOTMENTS
ONCE REDUCTION IN UNINSURED TIIRESHOLD
REACHED.—

“(A) IN GENERAL.—Subject to subpara-
oraph (E), the DSI allotment for a State for
fiscal years beginning with the fiscal year de-
seribed in subparagraph (C) (with respect to
the State), is equal to the DSIT allotment that
would be determined under this subsection for
the State for the fiscal year without application
of this paragraph (but after the application of
subparagraph (D)), reduced by the applicable
percentage determined for the State for the fis-
cal year under subparagraph (B).

“(B) APPLICABLE PERCENTAGE.—For

purposes of subparagraph (A), the applicable

*S 1796 PCS
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percentage for a State for a fiscal year is the

following:

*S 1796 PCS

“(1) UNINSURED REDUCTION THRESH-
OLD FISCAL YEAR.—In the case of the first
fiscal year described in subparagraph (C)
with respect to the State—
“(I) if the State 1s a low DSH
State described in paragraph (5)(B),
the applicable percentage is equal to
25 percent; and
“(IT) if the State is any other
State, the applicable percentage is 50
percent.
“(i1) SUBSEQUENT FISCAL YEARS IN
WHICH THE PERCENTAGE OF UNINSURED

DECREASES.

In the case of any fiscal
year after the first fiscal year described in
subparagraph (C) with respect to a State,
if the Secretary determines on the basis of
the most recent American Community Sur-
vey of the Bureau of the Census, that the
percentage of uncovered individuals resid-
ing in the State is less than the percentage
of such individuals determined for the

State for the preceding fiscal year—
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“(I) if the State is a low DSH

State described in paragraph (5)(B),
the applicable percentage is equal to
the product of the amount by which
the percentage of uncovered individ-
uals for the fiscal year is less than the
percentage of such individuals for the
preceding fiscal year and 17.5 per-
cent; and

“(IT) if the State is any other
State, the applicable percentage is
equal to the product of the amount by
which the percentage of uncovered in-
dividuals for the fiscal year is less
than the percentage of such individ-
uals for the preceding fiscal year and

35 percent.

“(C) FISCAL YEAR DESCRIBED.—For pur-

poses of subparagraph (A), the fiscal year de-

sceribed in this subparagraph with respect to a

State is the first fiscal year that occurs after

fiscal year 2012 for which the Secretary deter-

mines, on the basis of the most recent Amer-

ican Community Survey of the Bureau of the

Census, that the percentage of uncovered indi-
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viduals residing in the State is at least 50 per-
cent less than the percentage of such individ-
uals determined for the State for fiscal year
2009.

“(D) EXCLUSION OF PORTIONS DIVERTED

FOR COVERAGE EXPANSIONS.—For purposes of

applying the applicable percentage reduction
under subparagraph (A) to the DSH allotment
for a State for a fiscal year, the DSII allotment
for a State that would be determined under this
subsection for the State for the fiscal year with-
out the application of this paragraph (and prior
to any such reduction) shall not include any
portion of the allotment for which the Secretary
has approved the State’s diversion to the costs
of providing medical assistance or other health
benefits coverage under a waiver that is in ef-
fect on July 2009.

“(E) MINIMUM ALLOTMENT.—In no event
shall the DSH allotment determined for a State
in accordance with this paragraph for fiscal
vear 2013 or any succeeding fiscal year be less
than the amount equal to 35 percent of the
DSIT allotment determined for the State for fis-

cal year 2012 under this subsection (and after
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[E—

the application of this paragraph, if applicable),
increased by the percentage change in the con-
sumer price index for all urban consumers (all
items, U.S. city average) for each previous fis-
cal year occurring before the fiscal year.

“(F) UNCOVERED INDIVIDUALS.—In this
paragraph, the term ‘uncovered individuals’

means individuals with no health insurance (as

O o0 9 N U B~ W

defined 1 section 2791 of the Public Health

[a—
S

Service Act) at any time during a year.”.

[E—
[—

(b) EFFECTIVE DATE.—The amendments made by
12 subsection (a) take effect on October 1, 2011.

13 PART VII—DUAL ELIGIBLES

14 SEC. 1661. 5-YEAR PERIOD FOR DEMONSTRATION
15 PROJECTS.

16 (a) IN GENERAL.—Section 1915(h) of the Social Se-

17 curity Act (42 U.S.C. 1396n(h)) is amended—

18 (1) by inserting “(1)” after “(h)”’;

19 (2) by inserting “, or a waiver described in
20 paragraph (2)” after “(e)”’; and

21 (3) by adding at the end the following new
22 paragraph:

23 “(2)(A) Notwithstanding subsections (¢)(3) and (d)

24 (3), any waiver under subsection (b), (¢), or (d), or a waiv-

25 er under section 1115, that provides medical assistance
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for dual eligible individuals (including any such waivers
under which non dual eligible individuals may be enrolled
in addition to dual eligible individuals) may be conducted
for a period of 5 years and, upon the request of the State,
may be extended for additional 5-year periods unless the
Secretary determines that for the previous waiver period
the conditions for the waiver have not been met or it would
no longer be cost-effective and efficient, or consistent with
the purposes of this title, to extend the waiver.

“(B) In this paragraph, the term ‘dual eligible indi-
vidual’ means an individual who is entitled to, or enrolled
for, benefits under part A of title XVIII, or enrolled for
benefits under part B of title XVIII, and is eligible for
medical assistance under the State plan under this title
or under a waiver of such plan.”.

(b) CONFORMING AMENDMENTS.—

(1) Section 1915 of such Act (42 U.S.C.
1396n) is amended—

(A) in subsection (b), by adding at the end

the following new sentence: “Subsection (h)(2)

shall apply to a waiver under this subsection.”;

(B) in subsection (¢)(3), in the second sen-

tence, by inserting ‘“‘(other than a waiver de-

)

scribed 1 subsection (h)(2))” after “A waiver

under this subsection”;
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(C) in subsection (d)(3), in the second sen-
tence, by inserting ‘“‘(other than a waiver de-
scribed 1 subsection (h)(2))” after “A waiver
under this subsection”.

(2) Section 1115 of such Act (42 U.S.C. 1315)
18 amended—

(A) in subsection (e)(2), by inserting (5
yvears, in the case of a waiver described in sec-
tion 1915(h)(2))” after “3 years”; and

(B) in subsection (f)(6), by inserting “(5
years, in the case of a waiver described in sec-
tion 1915(h)(2))" after ““3 years”.

SEC. 1662. PROVIDING FEDERAL COVERAGE AND PAYMENT
COORDINATION FOR LOW-INCOME MEDICARE
BENEFICIARIES.

(a) ESTABLISOHMENT OF KFEDERAL COORDINATED

HeanLTH CARE OFFICE.—

(1) IN GENERAL.—Not later than March 1,
2010, the Secretary of Health and Human Services
(in this section referred to as the ““Secretary’) shall
establish a Federal Coordinated Health Care Office.

(2) ESTABLISHMENT AND REPORTING TO CMS
ADMINISTRATOR.—The Federal Coordinated Health

Care Office
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1 (A) shall be established within the Centers

for Medicare & Medicaid Services; and
(B) have as the Office a Director who shall
be appointed by, and be in direct line of author-

ity to, the Administrator of the Centers for

2
3
4
5
6 Medicare & Medicaid Services.
7 (b) PURPOSE.—The purpose of the Federal Coordi-
8 mnated Health Care Office is to bring together officers and
9 employees of the Medicare and Medicaid programs at the

10 Centers for Medicare & Medicaid Services in order to—

11 (1) more effectively integrate benefits under the
12 Medicare program under title XVIII of the Social
13 Security Act and the Medicaid program under title
14 XIX of such Act; and

15 (2) improve the coordination between the Fed-
16 eral Government and States for individuals eligible
17 for benefits under both such programs in order to
18 ensure that such individuals get full access to the
19 items and services to which they are entitled under
20 titles XVIII and XIX of the Social Security Act.

21 (¢) GoALs.—The goals of the Federal Coordinated

22 Health Care Office are as follows:

23 (1) Providing dual eligible individuals full ac-
24 cess to the benefits to which such individuals are en-
25 titled under the Medicare and Medicaid programs.
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(2) Simplifying the processes for dual eligible
individuals to access the items and services they are
entitled to under the Medicare and Medicaid pro-
orams.

(3) Improving the quality of health care and
long-term services for dual eligible individuals.

(4) Increasing dual eligible individuals’ under-
standing of and satisfaction with coverage under the
Medicare and Medicaid programs.

(5) Elminating regulatory conflicts between
rules under the Medicare and Medicaid programs.

(6) Improving care continuity and ensuring safe
and effective care transitions for dual eligible indi-
viduals.

(7) Eliminating cost-shifting between the Medi-
care and Medicaild program and among related
health care providers.

(8) Improving the quality of performance of
providers of services and suppliers under the Medi-
care and Medicaid programs.

(d) SPECIFIC RESPONSIBILITIES.

The specific re-

22 sponsibilities of the Federal Coordinated Health Care Of-

23
24
25

fice are as follows:

(1) Providing States, specialized MA plans for

special needs individuals (as defined in section
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1859(b)(6) of the Social Security Act (42 U.S.C.

1395w—28(b)(6))), physicians and other relevant en-
tities or individuals with the education and tools nee-
essary for developing programs that align benefits
under the Medicare and Medicaid programs for dual
eligible individuals.

(2) Supporting State efforts to coordinate and
align acute care and long-term care services for dual
eligible individuals with other items and services fur-
nished under the Medicare program.

(3) Providing support for coordination of con-
tracting and oversight by States and the Centers for
Medicare & Medicaid Services with respect to the in-
tegration of the Medicare and Medicaid programs in
a manner that is supportive of the goals described
in paragraph (3).

(4) To consult and coordinate with the Medi-
care Payment Advisory Commission established
under section 1805 of the Social Security Act (42
U.S.C. 1395b—6) and the Medicaid and CHIP Pay-
ment and Access Commission established under sec-
tion 1900 of such Act (42 U.S.C. 1396) with respect
to policies relating to the enrollment in, and provi-
sion of, benefits to dual eligible individuals under the

Medicare program under title XVIII of the Social
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Security Act and the Medicaid program under title

XIX of such Act.

(e) REPORT.—The Secretary shall, as part of the
budget transmitted under section 1105(a) of title 31,
United States Code, submit to Congress an annual report
containing recommendations for legislation that would im-
prove care coordination and benefits for dual eligible indi-
viduals.

(f) DuAL ELIGIBLE DEFINED.—In this section, the
term “dual eligible individual” means an individual who
is entitled to, or enrolled for, benefits under part A of title
XVIIT of the Social Security Act, or enrolled for benefits
under part B of title XVIII of such Aect, and is eligible
for medical assistance under a State plan under title XIX
of such Act or under a waiver of such plan.

PART VIII—MEDICAID QUALITY
SEC. 1671. ADULT HEALTH QUALITY MEASURES.

Title XI of the Social Security Act (42 U.S.C. 1301
et seq.), as amended by section 401 of the Children’s
Health Insurance Program Reauthorization Act of 2009
(Public Law 111-3), is amended by inserting after section
1139A the following new section:

“SEC. 1139B. ADULT HEALTH QUALITY MEASURES.
“(a) DEVELOPMENT OF CORE SET OF HEALTH CARE

QUALITY MEASURES FOR ADULTS KLIGIBLE FOR BENE-
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FITS UNDER MEDICAID.—The Secretary shall identify
and publish a recommended core set of adult health qual-
ity measures for Medicaid eligible adults in the same man-
ner as the Secretary identifies and publishes a core set
of child health quality measures under section 11394, in-
cluding with respect to identifying and publishing existing
adult health quality measures that are in use under public
and privately sponsored health care coverage arrange-
ments, or that are part of reporting systems that measure
both the presence and duration of health insurance cov-
erage over time, that may be applicable to Medicaid eligi-
ble adults.
“(b) DEADLINES.—

Not later

“(1) RECOMMENDED MEASURES.
than January 1, 2011, the Secretary shall identify
and publish for comment a recommended core set of
adult health quality measures for Medicaid eligible
adults.

“(2) DISSEMINATION.—Not later than January
1, 2012, the Secretary shall publish an initial core
set of adult health quality measures that are appli-
cable to Medicaid eligible adults.

“(3) STANDARDIZED REPORTING.—Not later
than January 1, 2013, the Secretary, in consultation

with States, shall develop a standardized format for
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reporting information based on the initial core set of
adult health quality measures and create procedures
to encourage States to use such measures to volun-
tarily report information regarding the quality of
health care for Medicaid eligible adults.

“(4) REPORTS TO CONGRESS.—Not later than

January 1, 2014, and every 3 years thereafter, the
Secretary shall include in the report to Congress re-
quired under section 1139A(a)(6) information simi-
lar to the information required under that section
with respect to the measures established under this
section.

“(5) ESTABLISHMENT OF MEDICAID QUALITY
MEASUREMENT PROGRAM.—

“(A) IN GENERAL.—Not later than 12
months after the release of the recommended
core set of adult health quality measures under
paragraph (1)), the Secretary shall establish a
Medicaid Quality Measurement Program in the
same manner as the Secretary establishes the
pediatric quality measures program under sec-
tion 1139A(b). The aggregate amount awarded
by the Secretary for grants and contracts for
the development, testing, and validation of

emerging and innovative evidence-based meas-
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ures under such program shall equal the agere-
gate amount awarded by the Secretary for
orants under section 1139A(b)(4)(A)

“(B) REVISING, STRENGTIIENING, AND IM-

PROVING INITIAL CORE MEASURES.

Beginning
not later than 24 months after the establish-
ment of the Medicaid Quality Measurement
Program, and annually thereafter, the Sec-
retary shall publish recommended changes to
the iitial core set of adult health quality meas-
ures that shall reflect the results of the testing,
validation, and consensus process for the devel-
opment of adult health quality measures.

“(¢) CONSTRUCTION.—Nothing in this section shall
be construed as supporting the restriction of coverage,
under title XIX or XXI or otherwise, to only those services
that are evidence-based, or in anyway limiting available
services.

“(d) ANNUAL STATE REPORTS REGARDING STATE-
SPECIFIC QUALITY OF CARE MEASURES APPLIED UNDER
MEDICAID.—

Kach State

“(1) ANNUAL STATE REPORTS.
with a State plan or waiver approved under title

XIX shall annually report (separately or as part of
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the annual report required under section 1139A(c)),
to the Secretary on the—

“(A) State-specific adult health quality
measures applied by the State under the such
plan, including measures described in  sub-
section (a)(d); and

“(B) State-specific information on the
quality of health care furnished to Medicaid eli-
oible adults under such plan, including informa-
tion collected through external quality reviews
of managed care organizations under section
1932 and benchmark plans under section 1937.
“(2) PuBLICATION.—Not later than September

30, 2014, and annually thereafter, the Secretary
shall collect, analyze, and make publicly available the
information reported by States under paragraph (1).
“(e) APPROPRIATION.—Out of any funds in the
Treasury not otherwise appropriated, there is appro-
priated for each of fiscal years 2010 through 2014,
$60,000,000 for the purpose of carrying out this section.
Funds appropriated under this subsection shall remain

available until expended.”.
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SEC. 1672. PAYMENT ADJUSTMENT FOR HEALTH CARE-AC-

QUIRED CONDITIONS.

(a) IN GENERAL.—The Secretary of IHealth and
Human Services (in this subsection referred to as the
“Secretary’’) shall conduct surveys to identify current
State practices that prohibit payment for health care-ac-
quired conditions and shall promulgate regulations, to be
effective as of July 1, 2011, to prohibit payments to States
under section 1903 of the Social Security Act for any
amounts expended for providing medical assistance for
such conditions. Such regulations shall ensure that a pro-
hibition on payment for health care-acquired conditions
shall not affect care or services provided to a Medicaid
beneficiary.

(b) HEALTH CARE-ACQUIRED CONDITION.—In this
section. the term ‘“‘health care-acquired condition” means
a medical condition for which an individual was diagnosed
that could be identified by a secondary diagnostic code de-
seribed in section 1886(d)(4)(D)(iv) of the Social Security
Act (42 U.S.C. 1395ww(d)(4)(D)(v)).

(¢) MEDICARE PROVISIONS.—In carrying out this

section, the Secretary may elect to apply to State plans
(or waivers) under title XIX of the Social Security Act
the regulations promulgated pursuant to section
1886(d)(4)(D) of such Act (42 U.S.C. 1395ww(d)(4)(D))
relating to the prohibition of payments based on the pres-
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ence of a secondary diagnosis code specified by the Sec-
retary in such regulations. The Secretary may exclude cer-
tain conditions identified under title XVIII of the Social
Security Act for non-payment under title XIX of such Act
when the Secretary finds the inclusion of such conditions

to be mapplicable to beneficiaries under title XIX.
SEC. 1673. DEMONSTRATION PROJECT TO EVALUATE INTE-
GRATED CARE AROUND A HOSPITALIZATION.
(a) AUTHORITY TO CONDUCT PRrROJECT.—The Sec-
retary of IHealth and HHuman Services (in this section re-
ferred to as the ““Secretary’”) shall establish a demonstra-
tion project under title XIX of the Social Security Act to
evaluate the use of bundled payments for the provision of

integrated care for a Medicaid beneficiary:

(1) with respect to an episode of care that in-
cludes a hospitalization; and

(2) for concurrent physicians services provided
during a hospitalization.

(b) REQUIREMENTS.

The demonstration project
shall be conducted in accordance with the following:

(1) The demonstration project shall be con-
ducted in up to 8 States, determined by the Sec-
retary based on consideration of the potential to
lower costs under the Medicaid program while im-

proving care for Medicaid beneficiaries. A State se-
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lected to participate in the demonstration project
may target the demonstration project to particular
categories of beneficiaries, beneficiaries with par-
ticular diagnoses, or particular geographic regions of
the State, but the Secretary shall insure that, as a
whole, the demonstration project is, to the greatest
extent possible, representative of the demographic
and geographic composition of Medicaid beneficiaries
nationally.

(2) The demonstration project shall focus on
conditions where there is evidence of an opportunity
for providers of services and suppliers to improve the
quality of care furnished to Medicaid beneficiaries
while reducing total expenditures under the State
Medicaid programs selected to participate, as deter-
mined by the Secretary.

(3) A State selected to participate in the dem-
onstration project shall specify the 1 or more epi-
sodes of care the State proposes to address in the
project, the services to be included in the bundled
payments, and the rationale for the selection of such
episodes of care and services. The Secretary may
modify the episodes of care as well as the services
to be included in the bundled payments prior to or

after approving the project. The Secretary may also

*S 1796 PCS



O o0 N N B W =

[\© TN NG T N T NG I NG R N R e T e e T e T e T W =
L R W NN = DO VO NN R WD~ O

418

vary such factors among the different States partici-
pating in the demonstration project.

(4) The Secretary shall ensure that payments
made under the demonstration project are adjusted
for severity of illness and other characteristics of
Medicaid beneficiaries within a category or having a
diagnosis targeted as part of the demonstration
project. States shall ensure that Medicaid bene-
ficiaries are not liable for any additional cost sharing
than if their care had not been subject to payment
under the demonstration project.

(5) Hospitals participating in the demonstration
project shall have or establish robust discharge plan-
ning programs to ensure that Medicaid beneficiaries
requiring post-acute care are appropriately placed in,
or have ready access to, post-acute care settings.

(6) The Secretary and each State selected to
participate in the demonstration project shall ensure
that the demonstration project does not result in the
Medicaid beneficiaries whose care is subject to pay-
ment under the demonstration project being pro-
vided with less items and services for which medical
assistance is provided under the State Medicaid pro-
oram than the items and services for which medical

assistance would have been provided to such bene-
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ficiaries under the State Medicaid program in the
absence of the demonstration project.

(¢) WAIVER OF PROVISIONS.

Notwithstanding sec-
tion 1115(a) of the Social Security Act (42 U.S.C.
1315(a)), the Secretary may waive such provisions of titles
XIX, XVIII, and XI of that Act as may be necessary to
accomplish the goals of the demonstration, ensure bene-
ficiary access to acute and post-acute care, and maintain
quality of care.
(d) EVALUATION AND REPORT.—

(1) Dara.—Each State selected to participate
in the demonstration project under this section shall
provide to the Secretary, in such form and manner
as the Secretary shall specify, relevant data nec-
essary to monitor outcomes, costs, and quality, and
evaluate the rationales for selection of the episodes
of care and services specified by States under sub-
section (b)(3).

(2) REPORT.—Not later than 1 year after the
conclusion of the demonstration project, the Sec-
retary shall submit a report to Congress on the re-

sults of the demonstration project.
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SEC. 1674. MEDICAID GLOBAL PAYMENT SYSTEM DEM-

ONSTRATION PROJECT.

(a) IN GENERAL.—The Secretary of IHealth and
Human Services (referred to in this section as the “Sec-
retary’’) shall, in coordination with the Innovation Center
(as established under section 3021), establish the Med-
icaid Global Payment System Demonstration Project
under which a participating State shall adjust the pay-
ments made to an eligible safety net hospital system or
network from a fee-for-service payment structure to a
elobal capitated payment model.

(b) DURATION AND SCOPE.—The demonstration
project conducted under this section shall operate during
a period of fiscal years 2010 through 2012. The Secretary
shall select not more than 5 States to participate in the
demonstration project.

(¢) ELIGIBLE SAFETY NET HOSPITAL SYSTEM OR
NETWORK.—For purposes of this section, the term “eligi-
ble safety net hospital system or network” means a large,
safety net hospital system or network (as defined by the
Secretary) that operates within a State selected by the
Secretary under subsection (b).

(d) EVALUATION.—

(1) TESTING.—The Innovation Center shall test
and evaluate the demonstration project conducted
under this section to examine any changes in health
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care quality outcomes and spending by the eligible

safety net hospital systems or networks.

(2) BUDGET NEUTRALITY.—During the testing
period under paragraph (1), any budget neutrality
requirements under section 1115A(b)(3) of the So-
cial Security Act (as added by section 3021) shall
not be applicable.

(3) MODIFICATION.—During the testing period
under paragraph (1), the Secretary may, in the Sec-
retary’s diseretion, modify or terminate the dem-
onstration project conducted under this section.

(e) REPORT.—Not later than 12 months after the
date of completion of the demonstration project under this
section, the Secretary shall submit to Congress a report
containing the results of the evaluation and testing con-
ducted under subsection (d), together with recommenda-
tions for such legislation and administrative action as the
Secretary determines appropriate.

(f) AUTHORIZATION OF APPROPRIATIONS.—There
are authorized to be appropriated such sums as are nec-
essary to carry out this section.

SEC. 1675. PEDIATRIC ACCOUNTABLE CARE ORGANIZATION
DEMONSTRATION PROJECT.
(a) IN GENERAL.—The Secretary of Health and

Human Services (referred to in this section as the “Sec-

*S 1796 PCS



O o0 N N B W =

|\ I O TR NG T NS R NS R e e T e T e T T
A W N = O VWV 00 N O B BN~ WD = ©

422

retary’”’) shall establish the Pediatric Accountable Care
Organization Demonstration Project to authorize a par-
ticipating State to allow pediatric medical providers that
meet specified requirements to be recognized as an ac-
countable care organization for purposes of receiving in-
centive payments (as desceribed under subsection (d)), in
the same manner as an accountable care organization 1s
recognized and provided with incentive payments under
section 1899 of the Social Security Act (as added by sec-
tion 3022).

(b) APPLICATION.—A State that desires to partici-
pate in the demonstration project under this section shall
submit to the Secretary an application at such time, in
such manner, and containing such information as the Sec-
retary may require.

(¢) REQUIREMENTS.—

(1) PERFORMANCE GUIDELINES.—The Sec-
retary, in consultation with the States and pediatric
providers, shall establish guidelines to ensure that
the quality of care delivered to individuals by a pro-
vider recognized as an accountable care organization
under this section is not less than the quality of care

that would have otherwise been provided to such in-

dividuals.
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(2) SAVINGS REQUIREMENT.—A participating

State, in consultation with the Secretary, shall es-

tablish an annual minimal level of savings in expend-

itures for items and services covered under the Med-
icaid program under title XIX of the Social Security

Act and the CHIP program under title XXI of such

Act that must be reached by an accountable care or-

eanization in order for such organization to receive

an incentive payment under subsection (d).

(d) INCENTIVE PAYMENT.—An accountable care or-
canization that meets the performance guidelines estab-
lished by the Secretary under subsection (¢)(1) and
achieves savings greater than the annual minimal savings
level established by the State under subsection (¢)(2) shall
receive an incentive payment for such year equal to a por-
tion (as determined appropriate by the Secretary) of the
amount of such excess savings. The Secretary may estab-
lish an annual cap on incentive payments for an account-
able care organization.

(e) AUTHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated such sums as are nec-

essary to carry out this section.
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SEC. 1676. MEDICAID EMERGENCY PSYCHIATRIC DEM-

ONSTRATION PROJECT.

(a) AvuTHority To CoONDUCT DEMONSTRATION
ProJecT.—The Secretary of Health and Human Services
(in this section referred to as the “Secretary’’) shall estab-
lish a demonstration project for up to 8 States under
which an eligible State (as desceribed in subsection (¢))
shall provide reimbursement under the State Medicaid
plan under title XIX of the Social Security Act to an insti-
tution for mental diseases (as defined in section 1905(1)
of such Act) that is not publicly owned or operated and
that is subject to the requirements of section 1867 of the
Social Security Act (42 U.S.C. 1395dd) for the provision
of medical assistance available under such plan to an indi-
vidual who—

(1) has attained age 21, but has not attained

age 65;

(2) 1s eligible for medical assistance under such
plan; and
(3) requires such medical assistance to stabilize

a psychiatric emergency medical condition, as evi-

denced by the expression of suicidal or homicidal

thoughts or gestures determined dangerous to the
individual or others.

(b) IN-STAY REVIEW.—The Secretary shall establish
a mechanism for in-stay review to determine whether or
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not the patient has been stabilized (as defined in sub-
section (h)(5)). This mechanism shall commence before
the third day of the inpatient stay. States participating
in the demonstration project may manage the provision
of these benefits under the project through utilization re-
view, authorization, or management practices, or the ap-
plication of medical necessity and appropriateness criteria
applicable to behavioral health.

(¢) ELIGIBLE STATE DEFINED.—

(1) ArPLICATION.—Upon approval of an appli-
cation submitted by a State deseribed in paragraph
(2), the State shall be an eligible State for purposes
of conducting a demonstration project under this
section.

(2) STATE DESCRIBED.—States shall be se-
lected by the Secretary in a manner so as to provide
ceographic diversity on the basis of the application
to conduct a demonstration project under this sec-
tion submitted by such States.

(d) LENGTH OF DEMONSTRATION PROJECT.—The
demonstration project established under this section shall
be conducted for a period of 3 consecutive years.

(e) LIMITATIONS ON FEDERAL FUNDING.—

(1) APPROPRIATION.—
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(A) IN GENERAL.—Out of any funds in the
Treasury not otherwise appropriated, there is
appropriated to carry out this section,
$75,000,000 for fiscal year 2010.
(B) BUDGET AUTHORITY.—Subparagraph
(A) constitutes budeget authority in advance of
appropriations Act and represents the obliga-
tion of the Federal Government to provide for
the payment of the amounts appropriated under
that subparagraph.
(2)  3-YEAR AVAILABILITY.—Funds appro-
priated under paragraph (1) shall remain available
for obligation through December 31, 2012.

In no case

(3) LIMITATION ON PAYMENTS.
may—

(A) the aggregate amount of payments
made by the Secretary to eligible States under
this section exceed $75,000,000; or

(B) payments be provided by the Secretary
under this section after December 31, 2012.

(4) FUNDS ALLOCATED TO STATES.—The Sec-
retary shall allocate funds to eligible States based on

their applications and the availability of funds.

(5) PAYMENTS TO STATES.—The Secretary

shall pay to each eligible State, from its allocation
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under paragraph (4), an amount each quarter equal
to the Federal medical assistance percentage of ex-
penditures in the quarter for medical assistance de-
scribed in subsection (a).

(f) REPORTS.

(1) ANNUAL PROGRESS REPORTS.—The Sec-
retary shall submit annual reports to Congress on
the progress of the demonstration project conducted
under this section.

(2) FINAL REPORT AND RECOMMENDATION.—
An evaluation should be conducted of the demonstra-
tion project’s impact on the functioning of the health
and mental health service system and on individuals
enrolled in the Medicaid program. This evaluation
should include collection of baseline data for one-
yvear prior to the initiation of the demonstration
project as well as collection of data from matched
comparison states not participating in the dem-
onstration. The evaluation measures shall include
the following:

(A) A determination, by State, as to
whether the demonstration project resulted in
increased access to inpatient mental health
services under the Medicaid program and

whether average length of stays were longer (or

*S 1796 PCS



O o0 N N B W =

[\© TN NG T N T NG I NG R N R e T e e T e T e T W =
L R W NN = DO VO NN R WD~ O

428

shorter) for individuals admitted under the
demonstration project compared with individ-
uals otherwise admitted in comparison sites.

(B) An analysis by State, regarding wheth-
er the demonstration project produced a signifi-
cant reduction in emergency room visits for in-
dividuals eligible for assistance under the Med-
icaid program or in the duration of emergency
room lengths of stay.

(C) An assessment of discharge planning
by participating hospitals that ensures access to
further (non-emergency) inpatient or residential
care as well as continuity of care for those dis-
charged to outpatient care.

(D) An assessment of the impact of the
demonstration project on the costs of the full
range of mental health services (including inpa-
tient, emergency and ambulatory care) under
the plan as contrasted with the comparison
areas.

(E) Data on the percentage of consumers
with Medicaid coverage who are admitted to in-
patient facilities as a result of the demonstra-
tion project as compared to those admitted to

these same facilities through other means.
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(F) A recommendation regarding whether
the demonstration project should be continued
after December 31, 2012, and expanded on a
national basis.

(2) WAIVER AUTHORITY.—

(1) IN GENERAL.—The Secretary shall waive
the limitation of subdivision (B) following paragraph
(28) of section 1905(a) of the Social Security Act
(42 U.S.C. 1396d(a)) (relating to limitations on pay-
ments for care or services for individuals under 65
yvears of age who are patients in an institution for
mental diseases) for purposes of carrying out the
demonstration project under this section.

(2) LIMITED OTHER WAIVER AUTHORITY.—The
Secretary may waive other requirements of titles XI
and XIX of the Social Security Act (including the
requirements of sections 1902(a)(1) (relating to
statewideness) and 1902(1)(10)(B) (relating to com-
parability)) only to extent necessary to carry out the

demonstration project under this section.
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AND CHIP PAYMENT AND ACCESS COMMIS-

SION (MACPAC)

SEC. 1681. MACPAC ASSESSMENT OF POLICIES AFFECTING

ALL MEDICAID BENEFICIARIES.

(a) IN GENERAL.—Section 1900 of the Social Secu-

rity Act (42 U.S.C. 1396) is amended—

(1) m subsection (b)—

*S 1796 PCS

(A) in paragraph (1)—

(i) in the paragraph heading, by in-
serting “FOR ALL STATES” before “AND
ANNUAL"; and

(ii) in subparagraph (A), by striking
“children’s”;

(ii1) in subparagraph (B), by inserting
“, the Secretary, and States” after “Con-
oress’’;

(iv) in subparagraph (C), by striking
“March 1”7 and inserting “March 15”; and

(v) in subparagraph (D), by striking
“June 1”7 and inserting “June 15",

(B) in paragraph (2)—
(1) in subparagraph (A)—

(I) in clause (1)—
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(aa) by inserting “‘the effi-
cient provision of”’ after “‘expend-
itures for”’; and

(bb) by striking ‘“hospital,
skilled nursing facility, physician,
Federally-qualified health center,
rural health center, and other
fees” and inserting “‘payments to
medical, dental, and health pro-
fessionals, hospitals, residential
and long-term care providers,
providers of home and commu-
nity based services, Federally-
qualified health centers and rural
health clinies, managed care enti-
ties, and providers of other cov-
ered items and services”’; and

(IT) in eclause (iii), by inserting

“(including how such factors and
methodologies  enable such  bene-
ficiaries to obtain the services for
which they are eligible, affect provider
supply, and affect providers that serve

a disproportionate share of low-income



O o0 N N B W =

[\© TN NG T N T NG I NG R NS B S e e T e e T e T e e T
[ N N N N N = = N Re - BN B o) W ) TR ~SU O I NO I e

432

and other vulnerable populations)”

after “‘beneficiaries’;

(ii) by redesignating subparagraphs
(B) and (C) as subparagraphs (F) and
(H), respectively;

(iii) by inserting after subparagraph
(A), the following:

“(B) ELIGIBILITY POLICIES.—Medicaid

and CHIP eligibility policies, including a deter-
mination of the degree to which Federal and
State policies provide health care coverage to
needy populations.

“(C) ENROLLMENT AND RETENTION PROC-

ESSES.—Medicaid and CHIP enrollment and

retention processes, including a determination
of the degree to which Federal and State poli-
cies encourage the enrollment of individuals
who are eligible for such programs and screen
out individuals who are ineligible, while mini-
mizing the share of program expenses devoted
to such processes.

“(D) COVERAGE POLICIES.—Medicaid and
CHIP benefit and coverage policies, including a
determination of the degree to which Federal

and State policies provide access to the services
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enrollees require to improve and maintain their
health and functional status.

“(E) QuALIty OF CARE.—Medicaid and
CHIP policies as they relate to the quality of
care provided under those programs, including
a determination of the degree to which Federal
and State policies achieve their stated goals and
interact with similar goals established by other
purchasers of health care services.”;

(iv) by inserting after subparagraph

(F) (as redesignated by clause (ii) of this

subparagraph), the following:

“(G) INTERACTIONS WITH MEDICARE AND
MEDICAID.—Consistent with paragraph (11),
the interaction of policies under Medicaid and
the Medicare program under title XVIII, in-
cluding with respect to how such interactions
affect access to services, payments, and dual el-
igible individuals.” and

(v) in subparagraph (H) (as so redes-
ignated), by inserting ‘“‘and preventive,
acute, and long-term services and sup-

ports’ after “barriers’;
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(C) by redesignating paragraphs (3)
through (9) as paragraphs (4) through (10), re-
spectively;

(D) by inserting after paragraph (2), the
following new paragraph:
“(3) RECOMMENDATIONS AND REPORTS OF

STATE-SPECIFIC DATA.—MACPAC shall—

“(A) review national and State-specific
Medicaid and CHIP data; and

“(B) submit reports and recommendations
to Congress, the Secretary, and States based on
such reviews.”’;

(E) in paragraph (4), as redesignated by
subparagraph (C), by striking “or any other
problems” and all that follows through the pe-

“, as well as other factors

riod and inserting
that adversely affect, or have the potential to
adversely affect, access to care by, or the health
care status of, Medicaid and CHIP bene-
ficiaries. MACPAC shall include in the annual
report required under paragraph (1)(D) a de-
sceription of all such areas or problems identi-

fied with respect to the period addressed in the

2
report.”’;
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(F) in paragraph (5), as so redesig-

nated,—

(i) in the paragraph heading, by in-
serting ““AND REGULATIONS” after “RE-
PORTS; and

(ii) by striking “If”” and inserting the

following:

“(A) CERTAIN SECRETARIAL REPORTS.

If”; and

(111) in the second sentence, by insert-
ing “and the Secretary’” after “appropriate
committees of Congress’’; and

(iv) by adding at the end the fol-
lowing:

“(B) REGULATIONS.—MACPAC shall re-

view Medicaid and CHIP regulations and may

comment through submission of a report to the

appropriate committees of Congress and the

Secretary, on any such regulations that affect

access, quality, or efficiency of health care.”;

(G) in paragraph (10), as so redesignated,

by inserting ““, and shall submit with any ree-

ommendations, a report on the Kederal and

State-specific budget consequences of the ree-

ommendations” before the period; and

*S 1796 PCS



O© o0 3 O WD B W N -

O TN NG T N T NG N NG I NS B N e T e e T e T e e
[ T N N N N e = N RN - BN B o) W ) B ~S O T NO R e

436
() by adding at the end the following:

“(11) CONSULTATION AND  COORDINATION

WITH MEDPAC.—

“(A) IN GENERAL.—MACPAC shall regu-
larly consult with the Medicare Payment Advi-
sory Commission (in this paragraph referred to
as ‘MedPAC’) established under section 1805 in
carrying out its duties under this section, par-
ticularly with respect to the issues specified in
paragraph (2) as they relate to those Medicaid
beneficiaries who are dually eligible for Med-
icaild and the Medicare program under title
XVIII, adult Medicaid beneficiaries (who are
not dually eligible for Medicare), and bene-
ficiaries under Medicare. Responsibility for
analysis of and recommendations to change
Medicare policy regarding Medicare bene-
ficiaries, including Medicare beneficiaries who
are dually eligible for Medicare and Medicaid,
shall rest with MedPAC.

“(B) INFORMATION SHARING.—MACPAC
and MedPAC shall have access to deliberations
and records of the other such entity, respeec-
tively, upon the request of the other such enti-

ty.

Y
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“(12) CONSULTATION  WITH  STATES.—
MACPAC shall regularly consult with States in car-
rying out its duties under this section, including
with respect to developing processes for carrying out
such duties, and shall ensure that input from States
is taken into account and represented in MACPAC’s
recommendations and reports.

“(13) COORDINATE AND CONSULT WITH THE
FEDERAL COORDINATED HEALTH CARE OFFICE.—
MACPAC shall coordinate and consult with the Fed-
eral Coordinated Health Care Office established
under section 1662 of the America’s Healthy Future
Act of 2009 before making any recommendations re-
carding dual eligible individuals.

“(14) PROGRAMMATIC OVERSIGHT VESTED IN
THE SECRETARY.—MACPAC’s authority to make
recommendations in accordance with this section
shall not affect, or be considered to duplicate, the
Secretary’s authority to carry out Federal respon-
sibilities with respect to Medicaid and CHIP.”;

(2) 1 subsection (¢)(2)—

(A) by striking subparagraphs (A) and (B)
and inserting the following:
“(A) IN GENERAL.—The membership of

MACPAC shall include individuals who have
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had direct experience as enrollees or parents or
caregivers of enrollees in Medicaid or CHIP and
individuals with national recognition for their
expertise in Federal safety net health programs,
health finance and economics, actuarial science,
health plans and integrated delivery systems,
reimbursement for health care, health informa-
tion technology, and other providers of health
services, public health, and other related fields,
who provide a mix of different professions,
broad geographic representation, and a balance
between urban and rural representation.

“(B) INCLUSION.—The membership of
MACPAC shall include (but not be limited to)
physicians, dentists, and other health profes-
sionals, employers, third-party payers, and indi-
viduals with expertise in the delivery of health
services. Such membership shall also include
representatives of children, pregnant women,
the elderly, individuals with disabilities, care-
eivers, and dual eligible individuals, current or
former representatives of State agencies respon-
sible for administering Medicaid, and current or
former representatives of State agencies respon-

sible for administering CHIP.”.
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(3) in subsection (d)(2), by inserting ‘“‘and
State” after “Federal’’;

(4) in subsection (e)(1), in the first sentence, by
inserting “‘and, as a condition for receiving payments
under sections 1903(a) and 2105(a), from any State
agency responsible for administering Medicaid or
CHIP,” after “United States’; and

(5) in subsection (f)—

(A) in the subsection heading, by striking
“AUTHORIZATION OF APPROPRIATIONS” and
inserting “FUNDING”;

(B) in paragraph (1), by inserting ““(other
than for fiscal year 2010)” before “in the same
manner’’; and

(C) by adding at the end the following:
“(3) FUNDING FOR FISCAL YEAR 2010.—

“(A) IN GENERAL.—Out of any funds in
the Treasury not otherwise appropriated, there
is appropriated to MACPAC to carry out the
provisions of this section for fiscal year 2010,

$9,000,000.

“(B) TRANSFER OF FUNDS.—Notwith-
standing  section 2104(a)(13), from the
amounts appropriated in such section for fiscal

vear 2010, $2,000,000 is hereby transferred
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and made available in such fiscal year to

MACPAC to carry out the provisions of this

section.

“(4) AVAILABILITY.—Amounts made available
under paragraphs (2) and (3) to MACPAC to carry
out the provisions of this section shall remain avail-
able until expended.”.

(b) CONFORMING MEDPAC AMENDMENTS.—Section

1805(b) of the Social Security Act (42 U.S.C. 1395b-
6(b)), is amended—

(1) in paragraph (1)(C), by striking “March 1
of ecach year (beginning with 1998)” and inserting
“March 157;

(2) in paragraph (1)(D), by inserting *, and
(beginning with 2012) containing an examination of
the topices described in paragraph (9), to the extent
feasible” before the period; and

(3) by adding at the end the following:

“(9) REVIEW AND ANNUAL REPORT ON MED-

ICAID AND COMMERCIAL TRENDS.—The Commission

shall review and report on aggregate trends in
spending, utilization, and financial performance
under the Medicaid program under title XIX and
the private market for health care services with re-

spect to providers for which, on an ageregate na-
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tional basis, a significant portion of revenue or serv-
ices 1s associated with the Medicaid program. Where
appropriate, the Commission shall conduct such re-
view in consultation with the Medicaid and CHIP
Payment and Access Commission (MACPAC) estab-
lished under section 1900.

“(10) COORDINATE AND CONSULT WITH THE
FEDERAL COORDINATED HEALTH CARE OFFICE.—
The Commission shall coordinate and consult with
the Federal Coordinated Health Care Office estab-
lished under section 1662 of the America’s Healthy
Future Act of 2009 before making any recommenda-
tions regarding dual eligible individuals.”.

PART X—AMERICAN INDIANS AND ALASKA

NATIVES

SEC. 1691. SPECIAL RULES RELATING TO INDIANS.

(a) NO COST-SHARING FOR INDIANS WITH INCOME
AT OR BELOW 300 PERCENT OF POVERTY ENROLLED IN
COVERAGE THROUGH A STATE EXCHANGE.—For provi-
sions prohibiting cost sharing for Indians enrolled in any
qualified health benefits plan in the individual market

through an exchange, see section 2247(d) of the Social

Security Act.
(b) PAYER OF LAST RESORT.—Nothing in this Act
or the amendments made by this Act shall affect the right
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of the United States, an Indian tribe, or a tribal organiza-
tion to recover reimbursement from third parties for the
costs of health services in accordance with section 206 of
the Indian Health Care Improvement Act (42 U.S.C.
1621e).
(¢) FACILITATING ENROLLMENT OF INDIANS UNDER
THE EXPrESS LANE OPTION.—Section
1902(e)(13)(F)(i1) of the Social Security Act (42 U.S.C.
1396a(e)(13)(F)(11)) 1s amended—
(1) in the clause heading, by inserting “AND IN-
DIAN TRIBES AND TRIBAL ORGANIZATIONS” after
“AGENCIES”; and
(2) by adding at the end the following:

“(IV) The Indian Health Service,
an Indian Tribe, Tribal Organization,
or Urban Indian Organization (as de-
fined in section 1139(c)).”.

(d) TECHNICAL CORRECTIONS.—Section 1139(¢) of

the Social Security Act (42 U.S.C. 1320b-9(c¢)) is amend-
ed by striking “In this section” and inserting “For pur-

poses of this section, title XIX, and title XXI".
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SEC. 1692. ELIMINATION OF SUNSET FOR REIMBURSEMENT

FOR ALL MEDICARE PART B SERVICES FUR-
NISHED BY CERTAIN INDIAN HOSPITALS AND
CLINICS.
(a) REIMBURSEMENT FOR ALL MEDICARE PART B
SERVICES FURNISHED BY CERTAIN INDIAN HOSPITALS

AND CLINICS.—Section 1880(e)(1)(A) of the Social Secu-

rity Act (42 U.S.C. 1395qq(e)(1)(A)) is amended by strik-
ing “during the 5-year period beginning on” and inserting
“on or after”.

(b) EFFECTIVE DATE.—The amendments made by
this section shall apply to items or services furnished on
or after January 1, 2010.

Subtitle H—Addressing Health

Disparities
SEC. 1701. STANDARDIZED COLLECTION OF DATA.

(a) UNIFORM CATEGORIES AND COLLECTION RE-
QUIREMENTS.—

(1) APPLICATION OF OMB STANDARDS FOR

DATA COLLECTION AND CLASSIFICATION.—The Sec-

retary of IHealth and Human Services, in consulta-

tion with the Director of the Office of Personnel

Management, the Secretary of Defense, the Sec-

retary of Veterans Affairs, and the head of other ap-

propriate Federal agencies, shall establish proce-
dures to ensure that, beginning January 1, 2011, all
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data collected under a Federal health care program
(as defined n section 1128B(f) of the Social Secu-
rity Act (42 U.S.C. 1320a-7b(f)) and under the
health insurance program under chapter 89 of title
5, United States Code, on race, ethnicity, sex, and
primary language, complies with the following:

(A) Office of Management and Budget Di-
rective 15 (Standards for the Classification of
Federal Data on Race and Ethnicity).

(B) Guidance for Federal agencies that
collect or use ageregate data on race issued by
the Office of Management and Budget.

(C) Guidance for Federal agencies for the
allocation of multiple race responses for use in
civil rights monitoring and enforcement issued
by the Office of Management and Budget.

(2) ACCESS AND TREATMENT FOR INDIVIDUALS
WITH DISABILITIES.—Not later than January 1,
2012, the Secretary of Health and Human Services,
in consultation with the Director of the Office of
Personnel Management, the Secretary of Defense,
the Secretary of Veterans Affairs, and the head of
other appropriate Federal agencies, shall establish
procedures for the Administrator of the Centers on

Medicare & Medicaid Services to collect data under
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Federal health care programs (as so defined) and
the health msurance program under chapter 89 of
title 5, United States Code, in order to assess access
to care and treatment for individuals with disabil-
ities. Such procedures shall include surveying health

care providers to identify:

(A) locations where individuals with dis-
abilities access primary, acute (including inten-
sive), and long-term care;

(B) the number of providers with acces-
sible facilities and equipment to meet the needs
of the individuals with disabilities; and

(C) the number of employees of health care
providers trained in disability awareness and
patient care of individuals with disabilities.

(b) MEDICAID CONFORMING AMENDMENTS,—

(1) STATE PLAN REQUIREMENT.—Section
1902(a) of the Social Security Act (42 U.S.C.
1396a(a)), as amended by section 1601(d), is
amended—

(A) in paragraph (74), by striking “and”
at the end;

(B) in paragraph (75), by striking the pe-

riod at the end and inserting ““; and”’; and
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1 (C) by inserting after paragraph (75) the
2 following new paragraph:

3 “(76) provide that any data collected under the
4 State plan meets the requirements of section
5 1701(a) of the America’s Healthy Future Act of
6 2009.”.

7 (¢c) CHIP CONFORMING AMENDMENTS.—Section
8 2108(e) of the Social Security Act (42 U.S.C. 1397hh(e))
9 is amended by adding at the end the following new para-
10 graph:

11 “(7) Data collected and reported in accordance
12 with section 1701(a) of the America’s Healthy Fu-
13 ture Act of 2009, with respect to individuals enrolled
14 in the State child health plan (and, in the case of
15 enrollees under 19 years of age, their parents or
16 legal guardians), including data regarding the pri-
17 mary language of such individuals, parents, and
18 legal guardians.”.

19 SEC. 1702. REQUIRED COLLECTION OF DATA.
20 (a) POPULATION SURVEYS AND QUALITY REPORT-

21 ING.—DBeginning January 1, 2012:

22 (1) FEDERALLY-FUNDED POPULATION SUR-
23 VEYS.—AIl federally funded population survey, in-
24 cluding Current Population Surveys and American
25 Community Surveys conducted by the Bureau of
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Labor Statistics and the Bureau of the Census, shall
collect sufficient data relating to race, ethnicity, sex,
primary language, and types of disability subgroups
to generate statistically reliable estimates in studies
comparing health disparities populations.
(2) QUALITY REPORTING REQUIREMENTS.—
Any reporting requirements imposed for purposes of
measuring quality under a Federal health care pro-
oram (as defined in section 1128B(f) of the such
Act (42 U.S.C. 1320a=7b(f)) or under the health in-
surance program under chapter 89 of title 5, United
States Code, shall include requirements for the col-
lection of data on individuals receiving health care
items or services under such programs by race, eth-
nicity, sex, primary language, and types of disability.
(b) EXTENDING MEDICARE REQUIREMENT TO AD-
DRESS HEALTH DISPARITIES DATA COLLECTION TO
MEepIcAID AND CHIP.—Title XIX of the Social Security
Act (42 U.S.C. 1396 et seq.), as amended by section 1640
is amended by adding at the end the following new section:
“SEC. 1945. ADDRESSING HEALTH CARE DISPARITIES.

“(a)  EvanvAaTiNG  DaTA  COLLECTION  Ap-

PROACHES.—The Secretary shall evaluate approaches for
the collection of data under this title and title XXI, to

be performed in conjunction with existing quality report-
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ing requirements and programs under this title and title
XXI, that allow for the ongoing, accurate, and timely col-
lection and evaluation of data on disparities in health care
services and performance on the basis of race, ethnicity,
sex, primary language, and types of disability. In con-
ducting such evaluation, the Secretary shall consider the
following objectives:

“(1) Protecting patient privacy.

“(2) Minimizing the administrative burdens of
data collection and reporting on States, providers,
and health plans participating under this title or
title XXI.

“(3) Improving program data under this title
and title XXI on race, ethnicity, sex, primary lan-
ouage, and types of disability.

“(b) REPORTS TO CONGRESS.—

“(1) REPORT ON EVALUATION.—Not later than
18 months after the date of the enactment of this
section, the Secretary shall submit to Congress a re-
port on the evaluation conducted under subsection
(a). Such report shall, taking into consideration the
results of such evaluation—

“(A) identify approaches (including defin-
ing methodologies) for identifying and collecting

and evaluating data on health care disparities
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on the basis of race, ethnicity, sex, primary lan-

ouage, and types of disability for the programs

under this title and title XXI; and
“(B) include recommendations on the most
effective strategies and approaches to reporting

HEDIS quality measures as required under sec-

tion 1852(e)(3) and other nationally recognized

quality performance measures, as appropriate,
on such bases.

“(2) REPORTS ON DATA ANALYSES.—Not later
than 4 years after the date of the enactment of this
section, and 4 years thereafter, the Secretary shall
submit to Congress a report that includes rec-
ommendations for improving the identification of
health care disparities for beneficiaries under this
title and under title XXI based on analyses of the

data collected under subsection (c¢).

Not

“(¢) IMPLEMENTING EFFECTIVE APPROACIES.
later than 24 months after the date of the enactment of
this section, the Secretary shall implement the approaches
identified in the report submitted under subsection (b)(1)
for the ongoing, accurate, and timely collection and eval-
uation of data on health care disparities on the basis of
race, ethnicity, sex, primary language, and types of dis-

ability.”.
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SEC. 1703. DATA SHARING AND PROTECTION.

The Secretary of Health and Human Services, in con-

sultation with the Director of the Office of Personnel Man-
agement, the Secretary of Defense, the Secretary of Vet-
erans Affairs, and the head of other appropriate Federal

agencies, shall establish procedures —

(1) for sharing data collected under a Federal
health care program (as defined in section 1128B(f)
of the such Act (42 U.S.C. 1320a-7b(f)) or under
the health insurance program under chapter 89 of
title 5, United States Code, on race, ethnicity, sex
primary language, and type of disability, measures
relating to such data, and analyses of such data,
with other relevant Federal and State agencies in-
cluding, within the Department of Health and
Human Services, the Office of Minority Health, the
Agency for Healthcare Research and Quality, the
Centers for Disease Control and Prevention, and the
Centers for Medicare & Medicaid Services; and

(2) establish procedures to ensure that all ap-
propriate privacy and information security safe-
cuards are used in the collection, analysis, and shar-

ing of such data.
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SEC. 1704. INCLUSION OF INFORMATION ABOUT THE IM-

PORTANCE OF HAVING A HEALTH CARE
POWER OF ATTORNEY IN TRANSITION PLAN-
NING FOR CHILDREN AGING OUT OF FOSTER
CARE AND INDEPENDENT LIVING PROGRAMS.

(a) TRANSITION PLANNING.—Section 475(5)(H) of
the Social Security Act (42 U.S.C. 675(5)(H)) is amended
by ingerting “includes information about the importance
of designating another individual to make health care
treatment decisions on behalf of the child if the child be-
comes unable to participate in such decisions and the child
does not have, or does not want, a relative who would oth-
erwise be authorized under State law to make such deci-
sions, and provides the child with the option to execute
a health care power of attorney, health care proxy, or
other similar document recognized under State law,” after
“employment services,”’.

(b) INDEPENDENT LIVING EDUCATION.—Section
477(b)(3) of such Act (42 U.S.C. 677(b)(3)) 1s amended
by adding at the end the following:

“(K) A certification by the chief executive
officer of the State that the State will ensure
that an adolescent participating in the program
under this section are provided with education
about the importance of designating another in-

dividual to make health care treatment deci-
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1 sions on behalf of the adolescent if the adoles-
2 cent becomes unable to participate in such deci-
3 sions and the adolescent does not have, or does
4 not want, a relative who would otherwise be au-
5 thorized under State law to make such deci-
6 sions, whether a health care power of attorney,
7 health care proxy, or other similar document is
8 recognized under State law, and how to execute
9 such a document if the adolescent wants to do
10 s0.”.
11 (¢) HpeALTH OVERSIGHT AND COORDINATION
12 PraN.—Section 422(b)(15)(A) of such Act (42 U.S.C.
13 622(b)(15)(A)) 1s amended—
14 (1) in clause (v), by striking “and” at the end;
15 and
16 (2) by adding at the end the following:
17 “(vi1) steps to ensure that the compo-
18 nents of the transition plan development
19 process required under section 475(5)(II)
20 that relate to the health care needs of chil-
21 dren aging out of foster care, including the
22 requirements to include options for health
23 insurance, information about a health care
24 power of attorney, health care proxy, or
25 other similar document recognized under
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1 State law, and to provide the child with the
2 option to execute such a document, are
3 met; and”.

4 (d) EFrFECTIVE DATE.—The amendments made by
5 this section take effect on October 1, 2010.

6  Subtitle I—Maternal and Child

7 Health Services

8 SEC. 1801. MATERNAL, INFANT, AND EARLY CHILDHOOD
9 HOME VISITING PROGRAMS.

10 Title V of the Social Security Act (42 U.S.C. 701
I1 et seq.) is amended by adding at the end the following

12 new section:

13 “SEC. 511. MATERNAL, INFANT, AND EARLY CHILDHOOD

14 HOME VISITING PROGRAMS.

15 “(a) PURPOSES.—The purposes of this section are—
16 “(1) to strengthen and improve the programs
17 and activities carried out under this title;

18 “(2) to improve coordination of services for at
19 risk communities; and

20 “(3) to identify and provide comprehensive
21 services to improve outcomes for families who reside
22 in at risk communities.

23 “(b) REQUIREMENT FOR ALL STATES TO ASSESS

24 STATEWIDE NEEDS AND IDENTIFY AT RISK COMMU-

25 NITIES.—
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“(1) IN GENERAL.—Not later than 6 months

after the date of enactment of this section, each

State shall, as a condition of receiving payments

from an allotment for the State under section 502

for fiscal year 2011, conduct a statewide needs as-

sessment (which shall be separate from the statewide

needs assessment required under section 505(a))

that identifies—

“(A) communities with concentrations of—

“(i) premature birth, low-birth weight
infants, and infant mortality, including in-
fant death due to neglect, or other indica-
tors of at-risk prenatal, maternal, newborn,
or child health;

(44

1) poverty;
“(i11) erime;
44

(
(
(iv) domestic violence;
“(v) high rates of high-school drop-
outs;

“(vi) substance abuse;

“(vil) unemployment; or

“(viii) child maltreatment;

“(B) the quality and capacity of existing

programs or initiatives for early childhood home

visitation in the State including—
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“(1) the number and types of individ-
uals and families who are receiving services
under such programs or initiatives;
“(i1) the gaps in early childhood home
visitation in the State; and
“(i11) the extent to which such pro-
orams or initiatives are meeting the needs
of eligible families deseribed in subsection
(k)(2); and
“(C) the State’s capacity for providing
substance abuse treatment and counseling serv-
ices to individuals and families in need of such
treatment or services.

“(2) COORDINATION WITIHI OTHER ASSESS-
MENTS.—In conducting the statewide needs assess-
ment required under paragraph (1), the State shall
coordinate with, and take into account, other appro-
priate needs assessments conducted by the State, as
determined by the Secretary, including the needs as-
sessment required under section 505(a) (both the
most recently completed assessment and any such
assessment in progress), the communitywide stra-
tegic planning and needs assessments conducted in
accordance with section 640(g)(1)(C) of the Head

Start Act, and the inventory of current unmet needs
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and current community-based and prevention-fo-
cused programs and activities to prevent child abuse
and neglect, and other family resource services oper-
ating in the State required under section 205(3) of
the Child Abuse Prevention and Treatment Act.

“(3) SUBMISSION TO THE SECRETARY.—Each
State shall submit to the Secretary, in such form
and manner as the Secretary shall require—

“(A) the results of the statewide needs as-
sessment required under paragraph (1); and

“(B) a deseription of how the State in-
tends to address needs identified by the assess-
ment, particularly with respect to communities
identified under paragraph (1)(A), which may
include applying for a grant to conduct an early
childhood home wvisitation program in accord-
ance with the requirements of this section.

“(¢) GRANTS FOR EARLY CHILDHOOD HOME VISITA-

“(1) AUTHORITY TO MAKE GRANTS.—In addi-
tion to any other payments made under this title to
a State, the Secretary shall make grants to eligible
entities to enable the entities to deliver services

under early childhood home visitation programs that

satisfy the requirements of subsection (d) to eligible
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families in order to promote improvements in mater-
nal and prenatal health, infant health, child health
and development, parenting related to child develop-
ment outcomes, school readiness, and the socio-
economic status of such families, and reductions in
child abuse, neglect, and injuries.

“(2) AUTHORITY TO USE INITIAL GRANT FUNDS
FOR PLANNING OR IMPLEMENTATION.—An eligible
entity that receives a grant under paragraph (1)
may use a portion of the funds made available to the
entity during the first 6 months of the period for
which the grant is made for planning or implementa-
tion activities to assist with the establishment of
early childhood home visitation programs that sat-
isfy the requirements of subsection (d).

“(3) GRANT DURATION.—The Secretary shall
determine the period of years for which a grant is
made to an eligible entity under paragraph (1).

“(d) REQUIREMENTS.—The requirements of this sub-

section for an early childhood home visitation program
conducted with a grant made under this section are as

follows:

“(1) QUANTIFIABLE, MEASURABLE IMPROVE-

MENT IN BENCHMARK AREAS.—
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“(A) IN GENERAL.—The eligible entity es-
tablishes, subject to the approval of the Sec-
retary, quantifiable, measurable 3- and 5-year
benchmarks for demonstrating that the pro-
oram results in improvements for the eligible
families participating in the program in each of

the following areas:

“(1) Improved maternal and newborn
health.

“(i1) Prevention of child injuries and
reduction of emergency department visits.

“(i11) Improvement in school readiness
and achievement.

“(iv) Reduction in crime or domestic
violence.

“(v) Improvements in family economic
self-sufficiency.

“(vi) Improvements in the coordina-
tion and referrals for other community re-
sources and supports.

“(B) DEMONSTRATION OF IMPROVEMENTS

AFTER 3 YEARS.

“(1) REPORT TO THE SECRETARY.—
Not later than 30 days after the end of the

3rd year in which the eligible entity con-
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ducts the program, the entity submits to
the Secretary a report demonstrating im-
provement in at least 4 of the areas speci-
fied in subparagraph (A).

“(11) CORRECTIVE ACTION PLAN.—If
the report submitted by the eligible entity
under clause (1) fails to demonstrate 1m-
provement in at least 4 of the areas speci-
fied in subparagraph (A), the entity shall
develop and implement a plan to improve
outcomes in each of the areas specified in
subparagraph (A), subject to approval by
the Secretary. The plan shall include provi-
sions for the Secretary to monitor imple-
mentation of the plan and conduct contin-
ued oversight of the program, including
through submission by the entity of reg-
ular reports to the Secretary.

“(111) TECHNICAL ASSISTANCE.—

“(I) IN GENERAL.—The Sec-
retary shall provide an eligible entity
required to develop and implement an
improvement plan under clause (ii)
with technical assistance to develop

and implement the plan. The Sec-
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retary may provide the technical as-
sistance directly or through grants,
contracts, or cooperative agreements.
“(II)  ADVISORY PANEL.—The
Secretary shall establish an advisory
panel for purposes of obtaining rec-
ommendations regarding the technical
assistance provided to entities in ac-
cordance with subclause (I).
“(iv) NO IMPROVEMENT OR FAILURE
TO SUBMIT REPORT.—If the Secretary de-
termines after a period of time specified by
the Secretary that an eligible entity imple-
menting an improvement plan under clause
(i1) has failed to demonstrate any improve-
ment in the areas specified in subpara-
eraph (A), or if the Secretary determines
that an eligible entity has failed to submit
the report required under clause (i), the
Secretary shall terminate the entity’s grant
and may include any unexpended grant
funds in grants made to nonprofit organi-
zations under subsection (h)(2)(B).

“(C) FINAL REPORT.—Not later than De-

cember 31, 2014, the eligible entity shall sub-
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mit a report to the Secretary demonstrating im-
provements (if any) in each of the areas speci-
fied in subparagraph (A).

“(2) IMPROVEMENTS IN OUTCOMES FOR INDI-

“(A) IN GENERAL.—The program is de-
signed, with respect to an eligible family partici-
pating in the program, to result in the partici-
pant outcomes described in subparagraph (B)
that the eligible entity identifies on the basis of
an individualized assessment of the family, are
relevant for that family.

“(B) PARTICIPANT OUTCOMES.—The par-
ticipant outcomes described in this subpara-
oraph are the following:

“(i) Improvements in prenatal, mater-

nal, and newborn health, including im-

proved pregnancy outcomes

“(11) Improvements in child health
and development, including the prevention

of child injuries and maltreatment and im-

provements in cognitive, language, social-

emotional, and physical developmental indi-

cators.
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“(ii1)  Improvements 1in parenting
skills.

“(iv) Improvements in school readi-
ness and child academic achievement.

“(v) Reductions in cerime or domestic
violence.

“(vi) Improvements in family eco-
nomic self-sufficiency.

“(vii) Improvements in the coordina-
tion of referrals for, and the provision of,
other community resources and supports
for eligible families, consistent with State
child welfare agency training.

“(3) CORE COMPONENTS.

The program in-
cludes the following core components:

“(A) SERVICE DELIVERY MODEL OR MOD-

ELS.

“(1) IN GENERAL.—Subject to clause

(i1), the program is conducted using 1 or

more of the service delivery models de-

scribed 1n item (aa) or (bb) of subclause

(I) or in subclause (II) selected by the eli-
eible entity:

“(I) The model conforms to a

clear consistent home visitation model

*S 1796 PCS



O o0 N N B W =

|\ T NO B NG T NS R NS R L e e T e T e e e T
A W N = O VWV 00 NN O B BN~ WD = ©

*S 1796 PCS

463

that has been in existence for at least
3 years and 1s research-based, ground-
ed in relevant  empirically-based
knowledge, linked to program deter-
mined outcomes, associated with a na-
tional organization or institution of
higher education that has comprehen-
sive home visitation program stand-
ards that ensure high quality service
delivery and continuous program qual-
ity improvement, and has dem-
onstrated significant, (and in the case
of the service delivery model described
in item (aa), sustained) positive out-
comes, as described in the benchmark
areas specified i paragraph (1)(A)
and the participant outcomes de-
seribed in paragraph (2)(B), when
evaluated using well-designed and rig-
orous—
“(aa) randomized controlled
research designs, and the evalua-
tion results have been published

in a peer-reviewed journal; or
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“(bb) quasi-experimental re-
search designs.

“(II) The model conforms to a
promising and new approach to
achieving the benchmark areas speci-
fied in paragraph (1)(A) and the par-
ticipant outcomes described in para-
oeraph (2)(B), has been developed or
identified by a national organization
or institution of higher education, and
will be evaluated through well-de-
signed and rigorous process.

“(i1) MAJORITY OF GRANT FUNDS

USED FOR EVIDENCE-BASED MODELS.—An

eligible entity shall use not more than 25
percent of the amount of the grant paid to
the entity for a fiscal year for purposes of
conducting a program using the service de-
livery model described in clause (1)(I1I).

“(111) CRITERIA FOR EVIDENCE OF EF-

FECTIVENESS OF MODELS.—The Secretary
shall establish criteria for evidence of effec-
tiveness of the service delivery models

(which may be tiered) and for assessing

such evidence with respect to each such
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model. The Secretary shall ensure that the
process for establishing the criteria is
transparent and provides the opportunity

for public comment.

“(B) ADDITIONAL REQUIREMENTS.

“(1) The program adheres to a clear,
consistent model that satisfies the require-
ments of being grounded in empirically-
based knowledge related to home visiting
and linked to the benchmark areas speci-
fied in paragraph (1)(A) and the partici-
pant outcomes described 1n paragraph
(2)(B).

“(1) The program employs well-
trained and competent staff, as dem-
onstrated by education or training, such as
nurses, social workers, child development
specialists, or other well-trained and com-
petent staff, and provides ongoing and spe-
cifiec training on the model being delivered.

“(ii1) The program maintains high
quality supervision to establish home vis-

itor competencies.
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“(iv)  The program demonstrates
strong organizational capacity to imple-
ment the activities involved.

“(v) The program establishes appro-
priate linkages and referral networks to
other community resources and supports
for eligible families.

“(vi) The program monitors the fidel-
ity of program implementation to ensure
that services are delivered pursuant to the
specified model.

“(4) PRIORITY FOR SERVING HIGH-RISK POPU-

LATIONS.—The eligible entity gives priority to pro-

viding services under the program to the following:

“(A) Eligible families who reside in com-
munities in need of such services, as identified
in the statewide needs assessment required
under subsection (b)(1)(A).

“(B) Low-income eligible families.

“(C) Elgible families who are pregnant
women who have not attained age 21.

“(D) Eligible families that have a history
of child abuse or neglect.

“(E) Eligible families that have had inter-

actions with child welfare services.

*S 1796 PCS



O o0 N N B W =

[\© TN NG T N T NG I NG I NS B e T e e T e T e e T
[ N N O N N = = N Re - BN B o) W ) TR ~S O T NO S e

467

“(F) Eligible families that have a history
of substance abuse or need substance abuse
treatment.

“(G) Eligible families that have users of
tobacco products in the home.

“(H) Elgible families that are or have
children with low student achievement.

“(I) Eligible families with children with de-
velopmental delays or disabilities.

“(J) Eligible families who, or that include
individuals who, are serving or formerly served
in the Armed Forces, including such families
that have members of the Armed Forces who
have had multiple deployments outside of the
United States.

“(e) APPLICATION REQUIREMENTS.—An eligible en-
tity desiring a grant under this section shall submit an
application to the Secretary for approval, in such manner
as the Secretary may require, that includes the following:

“(1) A description of the populations to be
served by the entity, including specific information
regarding how the entity will serve high risk popu-

lations described in subsection (d)(4).

“(2) An assurance that the entity will give pri-

ority to serving low-income eligible families and eligi-
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ble families who reside in at risk communities identi-
fied in the statewide needs assessment required
under subsection (b)(1)(A).

“(3) The service delivery model or models de-
scribed in subsection (d)(3)(A) that the entity will
use under the program and the basis for the selec-
tion of the model or models.

“(4) A statement identifying how the selection
of the populations to be served and the service deliv-
ery model or models that the entity will use under
the program for such populations is consistent with
the results of the statewide needs assessment con-
ducted under subsection (b).

“(5) The quantifiable, measurable benchmarks
established by the State to demonstrate that the
program contributes to improvements in the areas
specified in subsection (d)(1)(A).

“(6) An assurance that the entity will obtain
and submit documentation or other appropriate evi-
dence from the organization or entity that developed
the service delivery model or models used under the
program to verify that the program is implemented
and services are delivered according to the model

specifications.
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“(7) Assurances that the entity will establish
procedures to ensure that—

“(A) the participation of each eligible fam-
ily in the program is voluntary; and

“(B) services are provided to an eligible
family in accordance with the individual assess-
ment for that family.

“(8) Assurances that the entity will—

“(A) submit annual reports to the Sec-
retary regarding the program and activities car-
ried out under the program that include such
information and data as the Secretary shall re-
quire; and

“(B) participate in, and cooperate with,
data and information collection necessary for
the evaluation required under subsection (g)(2)
and other research and evaluation activities car-
ried out under subsection (h)(3).

“(9) A description of other State programs that
include home visitation services, including, if appli-
cable to the State, other programs carried out under
this title with funds made available from allotments
under section 502(c), programs funded under title
1V, title IT of the Child Abuse Prevention and Treat-

ment Act (relating to community-based grants for

*S 1796 PCS



470

the prevention of child abuse and neglect), and sec-
tion 645A of the Head Start Act (relating to Early
Head Start programs).

“(10) Other information as required by the Sec-
retary.

“(f) MAINTENANCE OF EFFORT.—Funds provided to

an eligible entity receiving a grant under this section shall
supplement, and not supplant, funds from other sources

for early childhood home visitation programs or initiatives.

“(2) EVALUATION.—

“(1) INDEPENDENT, EXPERT  ADVISORY
PANEL.—The Secretary, in accordance with sub-
section (h)(1)(A), shall appoint an independent advi-
sory panel consisting of experts in program evalua-
tion and research, education, and early childhood
programs—

“(A) to review, and make recommendations
on, the design and plan for the evaluation re-
quired under paragraph (2) within 1 year after
the date of enactment of this section;

“(B) to maintain and advise the Secretary
regarding the progress of the evaluation; and

“(C) to comment, if the panel so desires,

on the report submitted under paragraph (3).
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“(2) AUTHORITY TO CONDUCT EVALUATION.—

On the basis of the recommendations of the advisory

panel under paragraph (1), the Secretary shall, by

orant, contract, or interagency agreement, conduct

an evaluation of the statewide needs assessments

submitted under subsection (b) and the grants made

under subsections (¢) and (h)(3)(B). The evaluation

shall include—

“(A) an analysis, on a State-by-State

basis, of the results of such assessments, in-

cluding indicators of maternal and prenatal

health and infant health and mortality, and

State actions in response to the assessments;

and

*S 1796 PCS

“(B) an assessment of—

“(1) the effect of early childhood home
visitation programs on child and parent
outcomes, including with respect to each of
the benchmark areas specified in sub-
section (d)(1)(A) and the participant out-
comes described in subsection (d)(2)(B);

“(1) the effectiveness of such pro-
orams on different populations, including

the extent to which the ability of programs
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to 1mprove participant outcomes varies
across programs and populations; and

“(i11) the potential for the activities
conducted under such programs, if scaled
broadly, to improve health care practices,
eliminate health disparities, and improve
health care system quality, efficiencies, and
reduce costs.

“(3) REPORT.—Not later than March 31, 2015,
the Secretary shall submit a report to Congress on
the results of the evaluation conducted under para-
oraph (2) and shall make the report publicly avail-

able.

“(h) OTHER PROVISIONS.

“(1)  INTRA-AGENCY  COLLABORATION.—The
Secretary shall ensure that the Maternal and Child
Health Bureau and the Administration for Children
and Families collaborate with respect to all aspects
of carrying out this section, including with respect
to—

“(A) reviewing and analyzing the statewide
needs assessments required under subsection
(b), the awarding and oversight of grants
awarded under this section, the establishment

of the advisory panels required under sub-
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sections (d)(1)(B)@i)(II) and (g)(1), and the
evaluation and report required under subsection
(g); and

“(B) consulting with other Federal agen-
cies with responsibility for administering or
evaluating programs that serve eligible families
to coordinate and collaborate with respect to re-
search related to such programs and families,
including the Office of the Assistant Secretary
for Planning and Evaluation of the Department
of Health and Human Services, the Centers for
Disease Control and Prevention, the National
Institute of Child Health and Human Develop-
ment of the National Institutes of Health, the
Office of Juvenile Justice and Delinquency Pre-
vention of the Department of Justice, and the
Institute of KEducation Sciences of the Depart-
ment of Education.
“(2) GRANTS TO ELIGIBLE ENTITIES THAT ARE

STATES.

“(A) INDIAN TRIBES, TRIBAL ORGANIZA-
TIONS, OR URBAN INDIAN ORGANIZATIONS.—
The Secretary shall specify requirements for eli-
eible entities that are Indian Tribes (or a con-

sortium of Indian Tribes), Tribal Organiza-
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tions, or Urban Indian Organizations to apply
for and conduct an early childhood home visita-
tion program with a grant under this section.
Such requirements shall, to the greatest extent
practicable, be consistent with the requirements
applicable to eligible entities that are States
and shall require an Indian Tribe (or consor-
tium), Tribal Organization, or Urban Indian
Organization to—

“(1) conduct a needs assessment simi-
lar to the assessment required for all
States under subsection (b); and

“(11) establish quantifiable, measur-
able 3- and 5-year benchmarks consistent
with subsection (d)(1)(A).

“(B) NONPROFIT ORGANIZATIONS.

If, as
of the beginning of fiscal year 2012, a State
has not applied and been approved for a grant
under this section, the Secretary may use
amounts appropriated under paragraph (1) of
subsection (j) that are available for expenditure
under paragraph (3) of that subsection to make
a grant to an eligible entity that is a nonprofit
organization described in subsection (k)(1)(B)

to conduct an early childhood home visitation
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program in the State. The Secretary shall speci-
fy the requirements for such an organization to
apply for and conduct the program which shall,
to the greatest extent practicable, be consistent
with the requirements applicable to eligible enti-
ties that are States and shall require the orga-
nization to—

“(1) carry out the program based on
the mneeds assessment conducted by the
State under subsection (b); and

“(i1) establish quantifiable, measur-
able 3- and 5-year benchmarks consistent
with subsection (d)(1)(A).

“(3) RESEARCII AND OTHER EVALUATION AC-

“(A) IN GENERAL.—The Secretary shall
carry out a continuous program of research and
evaluation activities in order to increase knowl-
edge about the implementation and effective-
ness of home visiting programs, using random
assignment designs to the maximum extent fea-
sible. The Secretary may carry out such activi-
ties directly, or through grants, cooperative

agreements, or contracts.
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“(B) REQUIREMENTS.—The  Secretary
shall ensure that—

“(1) evaluation of a specific program
or project is conducted by persons or indi-
viduals not directly involved in the oper-
ation of such program or project; and

“(i1) the conduct of research and eval-
uation activities includes consultation with
independent researchers, State officials,
and developers and providers of home vis-
iting programs on topics including research
design and administrative data matching.

“(4) REPORT AND RECOMMENDATION.—Not
later than December 31, 2015, the Secretary shall
submit a report to Congress regarding the programs
conducted with grants under this section. The report
required under this paragraph shall include—

“(A) information regarding the extent to
which eligible entities receiving grants under
this section demonstrated improvements in each
of the areas specified in subsection (d)(1)(A);

“(B) information regarding any technical
assistance provided under subsection
(d)(1)(B)(i1)(I), including the type of any such

assistance provided; and
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“(C) recommendations for such legislative
or administrative action as the Secretary deter-
mines appropriate.

“(1) APPLICATION OF OTHER PROVISIONS OF
TITLE.—

“(1) IN GENERAL.—Except as provided in para-
oraph (2), the other provisions of this title shall not
apply to a grant made under this section.

“(2) ExcePTIONS.—The following provisions of
this title shall apply to a grant made under this sec-
tion to the same extent and in the same manner as
such provisions apply to allotments made under sec-
tion 502(e):

“(A) Section 504(b)(6) (relating to prohi-
bition on payments to excluded individuals and
entities).

“(B) Section 504(c) (relating to the use of
funds for the purchase of technical assistance).

“(C) Section 504(d) (relating to a limita-
tion on administrative expenditures).

“(D) Section 506 (relating to reports and
audits), but only to the extent determined by
the Secretary to be appropriate for grants made

under this section.
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“(E) Section 507 (relating to penalties for
false statements).
“(F) Section 508 (relating to non-
diserimination).
“(G) Section 509(a) (relating to the ad-
ministration of the grant program).
“(j) APPROPRIATIONS.—

“(1) IN GENERAL.—Out of any funds in the
Treasury not otherwise appropriated, there are ap-
propriated to the Secretary to carry out this sec-
tion—

“(A) $100,000,000 for fiscal year 2010;

“(B) $250,000,000 for fiscal year 2011;

“(C) $350,000,000 for fiscal year 2012;

“(D) $400,000,000 for fiscal year 2013;
and

“(E) $400,000,000 for fiscal year 2014.

“(2) RESERVATIONS.—Of the amount appro-

priated under this subsection for a fiscal year, the
Secretary shall reserve—

“(A) 3 percent of such amount for pur-
poses of making grants to eligible entities that
are Indian Tribes (or a consortium of Indian
Tribes), Tribal Organizations, or Urban Indian

Organizations; and
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“(B) 3 percent of such amount for pur-
poses of carrying out subsections (d)(1)(B)(iii),

(g), and (h)(3).

“(3) AVAILABILITY.—Funds made available to
an eligible entity under this section for a fiscal year
shall remain available for expenditure by the eligible
entity through the end of the second succeeding fis-
cal year after award. Any funds that are not ex-
pended by the eligible entity during the period in
which the funds are available under the preceding
sentence may be used for grants to nonprofit organi-
zations under subsection (h)(2)(B).

“(k) DEFINITIONS.—In this section:

“(1) ELIGIBLE ENTITY.—

“(A) IN GENERAL.—The term ‘eligible en-
tity’ means a State, an Indian Tribe, Tribal Or-
canization, or Urban Indian Organization,
Puerto Rico, Guam, the Virgin Islands, the
Northern Mariana Islands, and American
Samoa.

“(B) NONPROFIT ORGANIZATIONS.—Only

for purposes of awarding grants under sub-
section (h)(2)(B), such term shall include a
nonprofit organization with an established

record of providing early childhood home visita-
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| tion programs or initiatives in a State or sev-
2 eral States.

3 “(2) ELIGIBLE FAMILY.—The term ‘eligible
4 family’ means—

5 “(A) a woman who is pregnant, and the fa-
6 ther of the child if the father is available; or

7 “(B) a parent or primary caregiver of a
8 child, including grandparents or other relatives
9 of the child, and foster parents, who are serving
10 as the child’s primary caregiver from birth until
11 entry into kindergarten, and including a non-
12 custodial parent who has an ongoing relation-
13 ship with, and at times provides physical care
14 for, the child.

15 “(3) INDIAN TRIBE; TRIBAL ORGANIZATION.—
16 The terms ‘Indian Tribe’ and ‘Tribal Organization’,
17 and ‘Urban Indian Organization’ have the meanings
18 oiven such terms in section 4 of the Indian Health
19 Care Improvement Act.”.

20 SEC. 1802. SUPPORT, EDUCATION, AND RESEARCH FOR

21 POSTPARTUM DEPRESSION.

22 (a) DEFINITIONS.—In this section:

23 (1) The term “postpartum condition” means
24 postpartum depression or postpartum psychosis.
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(2) The term “Secretary’” means the Secretary

of Health and Human Services.

(b) RESEARCH ON POSTPARTUM CONDITIONS.
(1) EXPANSION AND INTENSIFICATION OF AC-

TIVITIES.

(A) CONTINUATION OF ACTIVITIES.—The

Secretary is encouraged to continue activities
on postpartum conditions.

(B) PROGRAMS FOR POSTPARTUM CONDI-
TIONS.—In carrying out subparagraph (A), the
Secretary is encouraged to continue research to
expand the understanding of the causes of, and
treatments for, postpartum conditions. Activi-
ties under such subsection shall include con-
ducting and supporting the following:

(1) Basic research concerning the eti-
ology and causes of the conditions.

(i) Epidemiological studies to address
the frequency and natural history of the
conditions and the differences among racial
and ethnic groups with respect to the con-
ditions.

(ii) The development of improved

scereening and diagnostic techniques.
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(iv) Clinical research for the develop-

ment and evaluation of new treatments.

(v) Information and education pro-
orams for health care professionals and the
public, which may include a coordinated
national campaign to increase the aware-
ness and knowledge of postpartum condi-
tions. Activities under such a national
campalgn may—

(I) include public service an-
nouncements through television, radio,
and other means; and

(IT) focus on—

(aa) raising awareness about
sereening;

(bb) educating new mothers
and  their  families about
postpartum conditions to pro-
mote earlier diagnosis and treat-
ment; and

(ee) ensuring that such edu-
cation includes complete informa-
tion concerning postpartum con-

ditions, including its symptoms,
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methods of coping with the 1ill-

ness, and treatment resources.
(2) SENSE OF CONGRESS REGARDING LONGITU-
DINAL STUDY OF RELATIVE MENTAL HEALTII CON-
SEQUENCES FOR WOMEN OF RESOLVING A PREG-

NANCY.—

O o0 9 N U B W
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(A) SENSE OF CONGRESS.—It is the sense

of Congress that the Director of the National
Institute of Mental Health may conduct a na-
tionally representative longitudinal study (dur-
ing the period of fiscal years 2010 through
2019) of the relative mental health con-
sequences for women of resolving a pregnancy
(intended and unintended) in various ways, in-
cluding carrying the pregnancy to term and
parenting the child, carrying the pregnancy to
term and placing the child for adoption, mis-
carriage, and having an abortion. This study
may assess the incidence, timing, magnitude,
and duration of the immediate and long-term
mental health consequences (positive or nega-
tive) of these pregnancy outcomes.

(B) REPORT.—Subject to the completion
of the study under subsection (a), beginning not

later than 5 years after the date of the enact-
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ment of this Act, and periodically thereafter for
the duration of the study, such Director may
prepare and submit to the Congress reports on
the findings of the study.
(¢) GRANTS TO PROVIDE SERVICES TO INDIVIDUALS
Wit A POSTPARTUM CONDITION AND THEIR FAMI-

LIES.—Title V of the Social Security Act (42 U.S.C. 701

et seq.), as amended by section 1801, is amended by add-

ing at the end the following new section:

“SEC. 512. SERVICES TO INDIVIDUALS WITH A
POSTPARTUM CONDITION AND THEIR FAMI-
LIES.

“(a) IN GENERAL.—In addition to any other pay-
ments made under this title to a State, the Secretary may
make grants to eligible entities for projects for the estab-
lishment, operation, and coordination of effective and cost-
efficient systems for the delivery of essential services to

individuals with a postpartum condition and their families.

“(b) CERTAIN ACTIVITIES.—To the extent prac-
ticable and appropriate, the Secretary shall ensure that
projects funded under subsection (a) provide education
and services with respect to the diagnosis and manage-

ment of postpartum conditions. The Secretary may allow

such projects to include the following:
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“(1) Delivering or enhancing outpatient and
home-based health and support services, including
case management and comprehensive treatment
services for individuals with or at risk for
postpartum conditions, and delivering or enhancing
support services for their families.

“(2) Delivering or enhancing inpatient care
management services that ensure the well-being of
the mother and family and the future development
of the infant.

“(3) Improving the quality, availability, and or-
canization of health care and support services (in-
cluding transportation services, attendant care,
homemaker services, day or respite care, and pro-
viding counseling on financial assistance and insur-
ance) for individuals with a postpartum condition
and support services for their families.

“(4) Providing education to new mothers and,
as appropriate, their families about postpartum con-
ditions to promote earlier diagnosis and treatment.
Such education may include—

“(A) providing complete information on
postpartum conditions, symptoms, methods of
coping with the illness, and treatment re-

sources; and
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“(B) in the case of a grantee that is a

State, hospital, or birthing facility

“(1) providing education to new moth-
ers and fathers, and other family members
as appropriate, concerning postpartum
conditions before new mothers leave the
health facility; and

“(i1) ensuring that training programs
regarding such education are carried out
at the health facility.

“(¢) INTEGRATION WITH OTHER PROGRAMS.—To

the extent practicable and appropriate, the Secretary may
integrate the grant program under this section with other
erant programs carried out by the Secretary, including the
program under section 330 of the Public Health Service
Act.

“(d) CERTAIN REQUIREMENTS.

A grant may be
made under this section only if the applicant involved
makes the following agreements:

“(1) Not more than 5 percent of the grant will
be used for administration, accounting, reporting,
and program oversight functions.

“(2) The grant will be used to supplement and
not supplant funds from other sources related to the

treatment of postpartum conditions.
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“(3) The applicant will abide by any limitations
deemed appropriate by the Secretary on any charges
to individuals receiving services pursuant to the
orant. As deemed appropriate by the Secretary, such
limitations on charges may vary based on the finan-
cial circumstances of the individual receiving serv-
ices.

“(4) The grant will not be expended to make
payment for services authorized under subsection (a)
to the extent that payment has been made, or can
reasonably be expected to be made, with respect to
such services—

“(A) under any State compensation pro-
oram, under an insurance policy, or under any
Federal or State health benefits program; or

“(B) by an entity that provides health
services on a prepaid basis.

“(5) The applicant will, at each site at which
the applicant provides services funded under sub-
section (a), post a conspicuous notice informing indi-
viduals who receive the services of any Federal poli-
cies that apply to the applicant with respect to the

imposition of charges on such individuals.
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“(6) For each grant period, the applicant will
submit to the Secretary a report that describes how
orant funds were used during such period.

“(e) TECHNICAL ASSISTANCE.—The Secretary may
provide technical assistance to entities seeking a grant
under this section in order to assist such entities in com-
plying with the requirements of this section.

“(f) APPLICATION OF OTHER PROVISIONS OF
TITLE.—

“(1) IN GENERAL.—Except as provided in para-
oraph (2), the other provisions of this title shall not
apply to a grant made under this section.

“(2) ExcepTiONS.—The following provisions of
this title shall apply to a grant made under this see-
tion to the same extent and in the same manner as
such provisions apply to allotments made under sec-
tion 502(c):

“(A) Section 504(b)(6) (relating to prohi-
bition on payments to excluded individuals and
entities).

“(B) Section 504(¢) (relating to the use of
funds for the purchase of technical assistance).

“(C) Section 504(d) (relating to a limita-

tion on administrative expenditures).
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“(D) Section 506 (relating to reports and
audits), but only to the extent determined by
the Secretary to be appropriate for grants made
under this section.

“(E) Section 507 (relating to penalties for
false statements).

“(F) Section 508 (relating to non-
diserimination).

“(G) Section 509(a) (relating to the ad-
ministration of the grant program).

In this section:

“(1) The term ‘eligible entity’—

“(A) means a public or nonprofit private
entity; and

“(B) includes a State or local government,
public-private partnership, recipient of a grant
under section 330H of the Public Health Serv-
ice Act (relating to the Healthy Start Initia-
tive), public or nonprofit private hospital, com-
munity-based organization, hospice, ambulatory
care facility, community health center, migrant
health center, public housing primary care cen-
ter, or homeless health center.

“(2) The term ‘postpartum condition” means

postpartum depression or postpartum psychosis.”.
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(d) GENERAL PROVISIONS.—

(1) AUTHORIZATION OF APPROPRIATIONS.—To

carry out this section and the amendment made by
subsection (¢), there are authorized to be appro-
priated, in addition to such other sums as may be
available for such purpose—

(A) $3,000,000 for fiscal year 2010; and

(B) such sums as may be necessary for fis-
cal years 2011 and 2012.

(2) REPORT BY THE SECRETARY.—

(A) STuDY.—The Secretary shall conduct
a study on the benefits of screening for
postpartum conditions.

(B) REPORT.—Not later than 2 years after
the date of the enactment of this Act, the Sec-
retary shall complete the study required by sub-
paragraph (A) and submit a report to the Con-
oress on the results of such study.

(3) LamrTATION.—Notwithstanding any other
provision of this section or the amendment made by
subsection (¢), the Secretary may not utilize
amounts made available under this section or such
amendment to carry out activities or programs that

are duplicative of activities or programs that are al-
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ready being carried out through the Department of

Health and Human Services.

SEC. 1803. PERSONAL RESPONSIBILITY EDUCATION FOR
ADULTHOOD TRAINING.

Title V of the Social Security Act (42 U.S.C. 701
et seq.), as amended by sections 1801 and 1802(c¢), is
amended by adding at the end the following:

“SEC. 513. PERSONAL RESPONSIBILITY EDUCATION FOR

ADULTHOOD (PRE-ADULTHOOD) TRAINING.

“(a) ALLOTMENTS TO STATES.
“(1) AMOUNT.—

“(A) IN GENERAL.—For the purpose de-
sceribed in subsection (b), subject to the suc-
ceeding provisions of this section, for each of
fiscal years 2010 through 2014, the Secretary
shall allot to each State an amount equal to the
product of—

“(1) the amount appropriated under
subsection (f) for the fiscal year and avail-
able for allotments to States after the ap-
plication of subsection (¢); and

“(i1) the State youth population per-
centage determined under paragraph (2).

“(B) MINIMUM ALLOTMENT.—
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“(1) IN GENERAL.—Each State allot-
ment under this paragraph for a fiscal
vear shall be at least $250,000.

“(11) PRO RATA ADJUSTMENTS.—The

Secretary shall adjust on a pro rata basis
the amount of the State allotments deter-
mined under this paragraph for a fiscal
year to the extent necessary to comply with
clause (1).

“(C) APPLICATION REQUIRED TO ACCESS

“(1) IN GENERAL.—A State shall not
be paid from its allotment for a fiscal year
unless the State submits an application to
the Secretary for the fiscal year and the
Secretary approves the application (or re-
quires changes to the application that the
State satisfies) and meets such additional
requirements as the Secretary may specify.

“(i1) REQUIREMENTS.—The State ap-

plication shall contain an assurance that
the State has complied with the require-
ments of this section in preparing and sub-

mitting the application and shall include
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the following as well as such additional in-

formation as the Secretary may require:

“(I) Based on data from the
Centers for Disease Control and Pre-
vention National Center for Health
Statistics, the most recent pregnancy
rates for the State for youth ages 10
to 14 and youth ages 15 to 19 for
which data are available, the most re-
cent birth rates for such youth popu-
lations in the State for which data are
avallable, and trends in those rates
for the most recently preceding 5-year
period for which such data are avail-
able.

“(IT) State-established goals for
reducing the pregnancy rates and
birth rates for such youth populations.

“(ITI) A deseription of the
State’s plan for using the State allot-
ments provided under this section to
achieve such goals, especially among
youth populations that are the most
high-risk or vulnerable for pregnancies

or otherwise have special cir-
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cumstances, including youth in foster
care, homeless youth, youth with HIV/
AIDS, pregnant youth who are under
21 years of age, mothers who are
under 21 years of age, and youth re-
siding in areas with high birth rates
for youth.

“(2) STATE YOUTH POPULATION PERCENT-

AGE.—

“(A) IN GENERAL.—For purposes of para-

oraph (1)(A)(i1), the State youth population

percentage is, with respect to a State, the pro-
portion (expressed as a percentage) of—

“(1) the number of individuals who

have attained age 10 but not attained age

20 in the State; to

“(11) the number of such individuals in
all States.

“(B) DETERMINATION OF NUMBER OF
YOUTH.—The number of individuals described
in clauses (i) and (ii) of subparagraph (A) in a
State shall be determined on the basis of the

most recent Bureau of the Census data.

“(3) AVAILABILITY OF STATE ALLOTMENTS.

Subject to paragraph (4)(A), amounts allotted to a
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State pursuant to this subsection for a fiscal year
shall remain available for expenditure by the State
through the end of the second succeeding fiscal year.
“(4) AUTHORITY TO AWARD GRANTS FROM
STATE ALLOTMENTS TO LOCAL ORGANIZATIONS AND

ENTITIES IN NONPARTICIPATING STATES.—
“(A) GRANTS FROM UNEXPENDED ALLOT-

MENTS.

If a State does not submit an applica-
tion under this section for fiscal year 2010 or
2011, the State shall no longer be eligible to
submit an application to receive funds from the
amounts allotted for the State for each of fiscal
vears 2010 through 2014 and such amounts
shall be used by the Secretary to award grants
under this paragraph for ecach of fiscal years
2012 through 2014. The Secretary also shall
use any amounts from the allotments of States
that submit applications under this section for
a fiscal year that remain unexpended as of the
end of the period in which the allotments are
available for expenditure under paragraph (3)
for awarding grants under this paragraph.

“(B) 3-YEAR GRANTS.

“(1) IN GENERAL.—The Secretary

shall solicit applications to award 3-year
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orants in each of fiscal years 2012, 2013,
and 2014 to local organizations and enti-
ties to conduct, consistent with subsection
(b), programs and activities in States that
do not submit an application for an allot-
ment under this section for fiscal year
2010 or 2011.

“(11) FAITH-BASED ORGANIZATIONS
OR CONSORTIA.—The Secretary may solicit
and award grants under this paragraph to
faith-based organizations or consortia, con-
sistent with the requirements of section
1955 of the Public Health Service Act re-
lating to a grant award to nongovern-
mental entities.

“(C) EVALUATION.—An organization or

entity awarded a grant under this paragraph

shall agree to participate in a rigorous Federal

evaluation.

“(5) MAINTENANCE OF EFFORT.—No payment

shall be made to a State from the allotment deter-

mined for the State under this subsection or to a

local organization or entity awarded a grant under

paragraph (4), if the expenditure of non-federal

funds by the State, organization, or entity for activi-
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ties, programs, or initiatives for which amounts from
allotments and grants under this subsection may be
expended is less than the amount expended by the
State, organization, or entity for such programs or
initiatives for fiscal year 2009.

“(6) DATA COLLECTION AND REPORTING.—A
State or local organization or entity receiving funds
under this section shall cooperate with such require-
ments relating to the collection of data and informa-
tion and reporting on outcomes regarding the pro-
orams and activities carried out with such funds, as
the Secretary shall specify.

“(b) PURPOSE.—

“(1) IN GENERAL.—The purpose of an allot-
ment under subsection (a)(1) to a State 1s to enable
the State (or, in the case of grants made under sub-
section (a)(4)(B), to enable a local organization or
entity) to carry out personal responsibility education
for adulthood programs consistent with this sub-
section.

“(2) PERSONAL RESPONSIBILITY EDUCATION

FOR ADULTHOOD PROGRAMS.

“(A) IN GENERAL.—In this section, the

term  ‘personal responsibility education for
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adulthood program’ means a program that is

designed to educate adolescents on—

“(1) both abstinence and contraception
for the prevention of pregnancy and sexu-
ally transmitted infections, including HIV/
AIDS, consistent with the requirements of
subparagraph (B); and

“(i1) at least 3 of the adulthood prep-
aration subjects deseribed in subparagraph
(C).

“(B) REQUIREMENTS.

The requirements

of this subparagraph are the following:

*S 1796 PCS

“(i) The program replicates evidence-
based effective programs or substantially
incorporates elements of effective programs
that have been proven on the basis of rig-
orous scientific research to change behav-
ior, which means delaying sexual activity,
increasing condom or contraceptive use for
sexually active youth, or reducing preg-
nancy among youth.

“(i1) The program is medically-accu-
rate and complete.

“(ii1)) The program includes activities

to educate youth who are sexually active
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regarding responsible sexual behavior with
respect to both abstinence and the use of
contraception.

“(iv) The program places substantial
emphasis on both abstinence and contra-
ception for the prevention of pregnancy
among youth and sexually transmitted in-
fections.

“(v) The program provides age-appro-
priate information and activities.

“(vi) The information and activities
carried out under the program are pro-
vided in the cultural context that is most
appropriate for individuals in the par-
ticular population group to which they are
directed.

“(C) ADULTHOOD PREPARATION SUB-

JECTS.—The adulthood preparation subjects

described in this subparagraph are the fol-

lowing:

*S 1796 PCS

“(1) Healthy relationships, such as
positive self-esteem and relationship dy-
namics, friendships, dating, romantic in-
volvement, marriage, and family inter-

actions.
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“(11) Adolescent development, such as
the development of healthy attitudes and
values about adolescent growth and devel-
opment, body image, racial and ethnic di-
versity, and other related subjects.

“(i11) Financial literacy.

“(iv) Parent-child communication.

“(v) Educational and career success,
such as developing skills for employment
preparation, job seeking, independent liv-
ing, financial self-sufficiency, and work-
place productivity.

“(vi) Healthy life skills, such as goal-
setting, decision making, negotiation, com-
munication and interpersonal skills, and
stress management.

“(D) FAITH-BASED ORGANIZATIONS.—A

faith-based entity carrying out a program fund-

ed in whole or in part with funds made avail-

able under this section through a State allot-

ment or a grant shall agree that information,

activities, and services are carried out with

funds made available to the entity from the al-

lotment consistent with the requirements of sec-

tion 1955 of the Public Health Service Act re-

*S 1796 PCS



O© o0 2 O WD B W N

|\ I O TR NG T NS R NS R L e T e T e T e e T
A W N = O VWV 0 N O W B WD = ©

n01

lating to a grant award to nongovernmental en-

tities.

“(¢) RESERVATIONS OF FUNDS.
“(1) GRANTS TO IMPLEMENT INNOVATIVE

STRATEGIES.

From the amount appropriated under
subsection (f) for the fiscal year, the Secretary shall
reserve $10,000,000 of such amount for purposes of
awarding grants to entities to implement inmovative
yvouth pregnancy prevention strategies and target
services to high-risk, vulnerable, and culturally
under-represented  youth  populations, including
vouth in foster care, homeless youth, youth with
HIV/AIDS, pregnant women who are under 21 years
of age and their partners, mothers who are under 21
yvears of age and their partners, and youth residing
in areas with high birth rates for youth. An entity
awarded a grant under this paragraph shall agree to
participate in a rigorous Federal evaluation of the
activities carried out with grant funds.

“(2)  OTHER  RESERVATIONS.—From  the

amount appropriated under subsection (f) for the
fiscal year that remains after the application of
paragraph (1), the Secretary shall reserve the fol-

lowing amounts:
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“(A) GRANTS FOR INDIAN TRIBES OR

TRIBAL ORGANIZATIONS.—The Secretary shall
reserve o percent of such remainder for pur-
poses of awarding grants to Indian tribes and
tribal organizations in such manner, and sub-
ject to such requirements, as the Secretary, in

consultation with Indian tribes and tribal orga-

nizations, determines appropriate.

“(B) SECRETARIAL RESPONSIBILITIES.
The Secretary shall reserve 10 percent of such
remainder for expenditures by the Secretary for
the following:

“(1) To award a grant to establish and
operate a national teen pregnancy preven-
tion resource center consistent with sub-
paragraph (C).

“(1) To conduct research, training,
and technical assistance with respect to the
programs and activities carried out with
funds made available through allotments or
oerants made under this section.

“(ii1) To evaluate the programs and
activities carried out with funds made
available through such allotments and

orants.
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“(C) NATIONAL TEEN PREGNANCY PRE-

VENTION RESOURCE CENTER.—

*S 1796 PCS

“(1) IN GENERAL.—The Secretary
shall award a grant to a nationally recog-
nized, nonpartisan, nonprofit organization
that meets the requirements described in
clause (1) to establish and operate a na-
tional teen pregnancy prevention resource
center (in this subparagraph referred to as
the ‘Resource Center’) to carry out the
purpose and activities described in clause
(ii1).

“(11) REQUIREMENTS.—The require-
ments described in this clause are the fol-
lowing:

“(I) The organization has dem-
onstrated experience working with and
providing assistance to a broad range
of individuals and entities to reduce
teen pregnancy.

“(IT) The organization 1is re-
search-based and has comprehensive
knowledge and data about teen preg-

nancy prevention strategies.
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“(111) PURPOSE AND ACTIVITIES.—
The Resource Center shall provide infor-
mation and technical assistance to public
and private entities seeking to reduce teen
pregnancy rates through activities that in-
clude the following:

“(I) Synthesizing and dissemi-
nating research and information re-
carding effective and promising prac-
tices.

“(II) Developing and providing
information on how to identify, select,
and implement effective programs.

“(IT) Linking organizations to
existing resources, experts, and peers.

“(IV) Providing consultation and
resources on a broad array of strate-
oles and messages, including messages
that focus on abstinence, contracep-
tion, responsible behavior and choices,
family communication, relationships,
and values.

“(1v) COLLABORATION WITH OTHER
ORGANIZATIONS.—The organization oper-

ating the Resource Center shall collaborate
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with other entities that have expertise in

the prevention of HIV and sexually trans-

mitted infections, healthy relationships, fi-
nancial literacy, and other topics addressed
through the personal responsibility for
adulthood educational programs to develop
resources and materials, provide technical
assistance to States, Indian tribes, and
communities, and undertake other activi-
ties as necessary.

“(d) ADMINISTRATION.—

“(1) IN GENERAL.—The Secretary shall admin-
ister this section through the Assistant Secretary for
the Administration for Children and Families within
the Department of Health and Human Services.

“(2) APPLICATION OF OTHER PROVISIONS OF
TITLE.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), the other provisions of this
title shall not apply to allotments or grants
made under this section.

“(B) EXCEPTIONS.

The following provi-
sions of this title shall apply to allotments and

orants made under this section to the same ex-
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tent and in the same manner as such provisions

apply to allotments made under section 502(c¢):

“(e) DEFINITIONS.

“(1) Section 504(b)(6) (relating to
prohibition on payments to excluded indi-
viduals and entities).

“(11) Section 504(¢) (relating to the
use of funds for the purchase of technical
assistance).

“(i11) Section 504(d) (relating to a
limitation on administrative expenditures).

“(1v) Section 506 (relating to reports
and audits), but only to the extent deter-
mined by the Secretary to be appropriate
for grants made under this section.

“(v) Section 507 (relating to penalties
for false statements).

“(vi) Section 508 (relating to non-
diserimination).

In this section:

“(1) AGE-APPROPRIATE.—The term ‘age-appro-

priate’, with respect to the information in pregnancy

prevention, means topics, messages, and teaching

methods suitable to particular ages or age groups of

children and adolescents, based on developing cog-
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nitive, emotional, and behavioral capacity typical for
the age or age group.
“(2) MEDICALLY ACCURATE AND COMPLETE.—
The term ‘medically accurate and complete’ means
verified or supported by the weight of research con-
ducted in compliance with accepted scientific meth-
ods and—
“(A) published in peer-reviewed journals,
where applicable; or
“(B) comprising information that leading
professional organizations and agencies with
relevant expertise in the field recognize as accu-
rate, objective, and complete.
“(3) INDIAN TRIBES; TRIBAL ORGANIZA-

TIONS.—The terms ‘Indian tribe’ and ‘Tribal organi-

zation” have the meanings given such terms in sec-
tion 4 of the Indian Health Care Improvement Act
(25 U.S.C. 1603)).

“(4) Yourt.—The term ‘youth” means an indi-
vidual who has attained age 10 but has not attained
age 20.

“(f) APPROPRIATION.—For the purpose of carrying

23 out this section, there is appropriated, out of any money

24 in the Treasury not otherwise appropriated, $75,000,000

25 for each of fiscal years 2010 through 2014. Amounts ap-
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propriated under this subsection shall remain available
until expended.”.
SEC. 1804. RESTORATION OF FUNDING FOR ABSTINENCE
EDUCATION.
Section 510 of the Social Security Act (42 U.S.C.
710) is amended—
(1) in subsection (a), by striking ‘“‘fiscal year
1998 and each subsequent fiscal year” and inserting
“each of fiscal years 2010 through 2014”; and
(2) m subsection (d)—
(A) in the first sentence, by striking “1998
through 2003”7 and inserting “2010 through
2014”; and
(B) in the second sentence, by inserting
“(except that such appropriation shall be made
on the date of enactment of the America’s
Healthy Future Act of 2009 in the case of fis-
cal year 2010)” before the period.

Subtitle J—Programs of Health
Promotion and Disease Prevention
SEC. 1901. PROGRAMS OF HEALTH PROMOTION AND DIS-

EASE PREVENTION.
(a) INTERNAL REVENUE CODE OF 1986.—Section

9802 of the Internal Revenue Code of 1986 is amended—
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(1) by redesignating the second subsection (f)
as subsection (g); and
(2) by adding at the end the following:
“(h) PROGRAMS OF HEALTH PROMOTION AND DIs-
EASE PREVENTION.—
“(1) AprpLicABILITY.—The following shall apply

with respect to a program of health promotion or

O o0 9 AN U B~ W
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disease prevention for purposes of subsection
(b)(2)(B). Such programs shall be referred to as

‘wellness programs’.

“(2) DEFINITION AND GENERAL RULE.—

“(A) DEFINITION.—For purposes of this
subsection, a wellness program is any program
designed to promote health or prevent disease,
including a program designed to encourage in-
dividuals to adopt healthy behaviors.

“(B) GENERAL RULE.—For purposes of
subsections (a)(2) and (b)(2) (which provide ex-
ceptions to the general prohibitions against dis-
crimination based on a health factor for group
health plan provisions that vary benefits (in-
cluding cost-sharing mechanisms) or the pre-
mium or contribution for similarly situated indi-
viduals in connection with a wellness program

that satisfies the requirements of this sub-
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section), if none of the conditions for obtaining
a reward under a wellness program are based
on an individual satisfying a standard that is
related to a health factor, under this subsection,
such wellness program does not violate this sec-
tion if participation in the program is made
available to all similarly situated individuals. If
any of the conditions for obtaining a reward
under such a wellness program is based on an
individual satisfying a standard that is related
to a health factor, the wellness program shall
not violate this section if the requirements of
paragraph (4) of this section are satisfied.

“(3) WELLNESS PROGRAMS NOT SUBJECT TO

REQUIREMENTS.—If none of the conditions for ob-

taining a reward under a wellness program are
based on an individual satisfying a standard that is
related to a health factor (or if a wellness program
does not provide a reward), the wellness program
shall not violate this section, if participation in the
program is made available to all similarly situated
individuals. Such programs need not satisfy the re-
quirements of paragraph (4), if participation in the

program 1is made available to all similarly situated
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individuals. Wellness programs desceribed in  this
paragraph include the following:

“(A) A program that reimburses all or
part of the cost for memberships in a fitness
center.

“(B) A diagnostic testing program that
provides a reward for participation and does
not base any part of the reward on outcomes.

“(C) A program that encourages preven-
tive care through the waiver of the copayment
or deductible requirement under a group health
plan for the costs of, for example, prenatal care
or well-baby visits.

“(D) A program that reimburses employ-
ees for the costs of smoking cessation programs
without regard to whether the employee quits
smoking.

“(E) A program that provides a reward to
employees for attending a monthly health edu-
cation seminar.

“(4) WELLNESS PROGRAMS SUBJECT TO RE-
QUIREMENTS.—If any of the conditions for obtaining
a reward under a wellness program is based on an
individual satisfying a standard that is related to a

health factor, the wellness program shall not violate
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this section if the requirements of this paragraph

are satisfied.

“(A) The reward for the wellness program,
coupled with the reward for other wellness pro-
orams with respect to the plan that require sat-
isfaction of a standard related to a health fac-
tor, shall not exceed 30 percent of the cost of
employee-only coverage under the plan. How-
ever, if, in addition to employees, any class of
dependents (such as spouses or spouses and de-
pendent children) may participate in the
wellness program, the reward shall not exceed
30 percent of the cost of the coverage in which
an employee and any dependents are enrolled.
For purposes of this paragraph, the cost of cov-
erage shall be determined based on the total
amount of employer and employee contributions
for the benefit package under which the em-
ployee is (or the employee and any dependents
are) receiving coverage. A reward may be in the
form of a discount or rebate of a premium or
contribution, a waiver of all or part of a cost-
sharing mechanism (such as deductibles, copay-
ments, or coinsurance), the absence of a sur-

charge, or the value of a benefit that would oth-
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erwise not be provided under the plan. The Sec-
retaries of Liabor, Health and Human Services,
and the Treasury may increase the reward
available under this subparagraph to up to 50
percent of the cost of coverage under the plan
if such Secretaries determine that such an in-
crease 1s appropriate.

“(B) The wellness program shall be rea-
sonably designed to promote health or prevent
disease. A program satisfies this subparagraph
if it has a reasonable chance of improving the
health of or preventing disease in participating
individuals and it is not overly burdensome, is
not a subterfuge for discriminating based on a
health factor, and is not highly suspect in the
method chosen to promote health or prevent
disease. At least once per year, each plan or
issuer offering a wellness program shall evalu-
ate the reasonableness of such program.

“(C) The program shall give individuals el-
igible for the program the opportunity to qual-
ify for the reward under the program at least

once per year.
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“(D)(1) The reward under the program

shall be available to all similarly situated indi-

viduals.

“(ii) For purposes of clause (i), a reward

i1s not available to all similarly situated individ-

uals for a period unless the program allows

“(I) a reasonable alternative standard
(or waiver of the otherwise applicable
standard) for obtaining the reward for any
individual for whom, for that period, it is
unreasonably difficult due to a medical
condition to satisfy the otherwise applica-
ble standard; and

“(II) a reasonable alternative stand-
ard (or waiver of the otherwise applicable
standard) for obtaining the reward for any
individual for whom, for that period, it is
medically madvisable to attempt to satisfy
the otherwise applicable standard.

“() A plan or issuer may seek

verification, such as a statement from an indi-

vidual’s physician, that a health factor makes it

unreasonably difficult or medically inadvisable

for the individual to satisfy or attempt to sat-

1sfy the otherwise applicable standard.
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“(E)(1) The plan or issuer shall disclose in
all plan materials describing the terms of the
program the availability of a reasonable alter-
native standard (or the possibility of waiver of
the otherwise applicable standard) required
under subparagraph (D). If plan materials
merely mention that a program is available,
without describing its terms, such disclosure is
not required.

“(ii) The following language, or similar
language, may be used to satisfy the require-
ment of this subparagraph: ‘If it is unreason-
ably difficult due to a medical condition for you
to achieve the standards for the reward under
this program, or if it i1s medically inadvisable
for you to attempt to achieve the standards for
the reward under this program, call us at [in-
sert telephone number| and we will work with
you to develop another way to qualify for the
reward.’.

REGULATIONS.—The Secretaries of Labor,

22 Health and Human Services, and the Treasury may pro-

23 mulgate regulations, as appropriate, to carry out this sub-

24 section.
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“(6) EFFECTIVE DATE.—This subsection shall take
effect on the date of enactment of the America’s Healthy
Future Act of 2009.

“(7) EXISTING WELLNESS PROGRAMS.—During the
period of time between the date of enactment of the Amer-
ica’s Healthy Future Act of 2009 and the date on which
the Secretaries of Labor, Health and Human Services,
and the Treasury establish regulations to effectuate this
subsection, a wellness program that was established prior
to the date of enactment of the America’s Healthy Future
Act of 2009 may continue to operate in accordance with
the requirements in effect on the day before such date of
enactment.”.

(b) PHSA GroupP MARKET.—Section 2702(b) of the
Public Health Service Act (42 U.S.C. 300gg-1(b)) is
amended by adding at the end the following:

“(4) PROGRAMS OF HEALTH PROMOTION AND

DISEASE PREVENTION.—The provisions of section

9802(h) of the Internal Revenue Code of 1986 shall

apply to programs of health promotion and disease

prevention offered through a group health plan or a

health insurance issuer offering group health insur-

ance coverage.’’.
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(¢) ERISA.—Section 702(b) of the Employee Retire-

2 ment Income Security Act of 1974 (29 U.S.C. 1182(b))

3 is amended by adding at the end the following:

4
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“(4) PROGRAMS OF HEALTH PROMOTION AND
DISEASE PREVENTION.—The provisions of section
9802(h) of the Internal Revenue Code of 1986 shall
apply to programs of health promotion and disease
prevention offered through a group health plan or a
health insurance issuer offering group health msur-
ance coverage.”’.

(d) APPLICATION OF WELLNESS PROGRAMS PROVI-

SIONS TO CARRIERS PRrROVIDING FEDERAL EMPLOYEE

HEALTH BENEFITS PLANS.—

(1) IN GENERAL.—Notwithstanding section
8906 of title 5, United States Code (including sub-
sections (b)(1) and (b)(2) of such section), sub-
sections (a), (b), and (c¢) of this section, including
the amendments made by those subsections, (relat-
ing to wellness programs) shall apply to carriers en-
tering into contracts under section 8902 of title 5,
United States Code.

(2) PrOPOSALS.—Carriers may submit separate
proposals relating to voluntary wellness program of-

ferings as part of the annual call for benefit and
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rate proposals to the Office of Personnel Manage-

ment.

(3) EFFECTIVE DATE.—This subsection shall
take effect on the date of enactment of this Act and
shall apply to contracts entered into under section
8902 of title 5, United States Code, that take effect
with respect to calendar years that begin more than
1 year after that date.

(e) STATE DEMONSTRATION PROJECT.—Subpart 1
of part B of title XXVII of the Public Health Service Act
(42 U.S.C. 300gg-41 et seq.) is amended by adding at the
end the following:

“SEC. 2746. WELLNESS PROGRAM DEMONSTRATION
PROJECT.

“(a) IN GENERAL.—Not later than July 1, 2014, the
Secretary of Health and Human Services, in consultation
with the Secretary of the Treasury, shall establish a 10-
State demonstration project under which participating
States shall apply the provisions of 9802(h) of the Internal
Revenue Code of 1986 to programs of health promotion
offered by a health insurance issuer that offers health in-
surance coverage in the individual market in such State.

“(b) EXPANSION OF DEMONSTRATION PROJECT.—If
the Secretary of Health and Human Services, in consulta-

tion with the Secretary of the Treasury, determines that
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I the demonstration project described in subsection (a) is
2 effective, such Secretaries may, beginning on July 1, 2017
3 expand such demonstration project to include additional
4 participating States.

5 “(¢) REQUIREMENTS.—States that participate in the
6 demonstration project under this section shall—

7 “(1) ensure that requirements of consumer pro-
8 tection are met in programs of health promotion in
9 the individual market;

10 “(2) require verification from health insurance
11 issuers that offer health insurance coverage in the
12 individual market of such State that premium dis-
13 counts—

14 “(A) do not create undue burdens for indi-
15 viduals insured in the individual market;

16 “(B) do not lead to cost shifting; and

17 “(C) are not a subterfuge for discrimina-
18 tion; and

19 “(3) ensure that consumer data is protected in
20 accordance with the requirements of section 264(c)
21 of the Health Insurance Portability and Account-
22 ability Act of 1996 (42 U.S.C. 1320d-2 note).
23 “(d) EXISTING PROGRAMS OF HEALTH PROMOTION

24 OR DISEASE PREVENTION.—Nothing in this section shall

25 preempt any State law related to programs of health pro-
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motion offered by a health insurance issuer that offers
health insurance coverage in the individual market in such
State that was established or adopted by State law on or

after the date of enactment of this Act.

“(e) REGULATIONS.—The Secretaries of Health and
Human Services and the Treasury may promulgate regu-
lations, as appropriate, to carry out this section.”.

(f) REPORT.—

(1) IN GENERAL.—Not later than 3 years after
the date of enactment of this Act, the Secretary of
Health and Human Services, in consultation with
the Secretary of the Treasury and the Secretary of
Labor, shall submit a report to the appropriate com-
mittees of Congress concerning—

(A) the effectiveness of wellness programs
(as defined in section 9802(h)(2) of the Inter-
nal Revenue Code of 1986, as added by sub-
section (a)) in promoting health and preventing
disease;

(B) the impact of such wellness programs
on the access to care and affordability of cov-
erage for participants and non-participants of
such programs;

(C) the impact of premium-based and cost-

sharing incentives on participant behavior and
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the role of such programs in changing behavior;
and
(D) the effectiveness of different types of
rewards.

(2) DATA COLLECTION.—In preparing the re-
port described in paragraph (1), the Secretaries
shall gather relevant information from employers
who provide employees with access to wellness pro-
erams, including State and Federal agencies.
Subtitle K—Elder Justice Act

SEC. 1911. SHORT TITLE OF SUBTITLE.

This subtitle may be cited as the “Elder Justice Act
of 2009,

SEC. 1912. DEFINITIONS.

Except as otherwise specifically provided, any term
that is defined in section 2011 of the Social Security Act
(as added by section 1913(a)) and is used in this subtitle
has the meaning given such term by such section.

SEC. 1913. ELDER JUSTICE.

(a) ELDER JUSTICE.—

(1) IN GENERAL.—Title XX of the Social Secu-

rity Act (42 U.S.C. 1397 et seq.) is amended

(A) in the heading, by inserting “AND

ELDER JUSTICE” after “SOCIAL
SERVICES”;

*S 1796 PCS



O o0 N N W BB W =

| \O JEE \© R O R O B O B e e e e e T e e e e
A W N = O O 0NN N N R WD = O

522
(B) by inserting before section 2001 the
following:
“Subtitle A—Block Grants to States
for Social Services”;
and
(C) by adding at the end the following:
“Subtitle B—Elder Justice
“SEC. 2011. DEFINITIONS.
“In this subtitle:

“(1) ABUSE.—The term ‘abuse’ means the
knowing infliction of physical or psychological harm
or the knowing deprivation of goods or services that
are necessary to meet essential needs or to avoid

physical or psychological harm.

“(2) ADULT PROTECTIVE SERVICES.—The term
‘adult protective services’ means such services pro-
vided to adults as the Secretary may specify and in-
cludes services such as—
“(A) receiving reports of adult abuse, ne-
olect, or exploitation;
“(B) investigating the reports described in
subparagraph (A);
“(C) ease planning, monitoring, evaluation,

and other case work and services; and
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“(D) providing, arranging for, or facili-

tating the provision of medical, social service,

economic, legal, housing, law enforcement, or

other protective, emergency, or support services.

“(3) CAREGIVER.—The term ‘caregiver’ means
an individual who has the responsibility for the care
of an elder, either voluntarily, by contract, by receipt
of payment for care, or as a result of the operation
of law, and means a family member or other indi-
vidual who provides (on behalf of such individual or
of a public or private agency, organization, or insti-
tution) compensated or uncompensated care to an
elder who needs supportive services in any setting.

“(4) DIRECT CARE.—The term ‘direct care’
means care by an employee or contractor who pro-
vides assistance or long-term care services to a re-
cipient.

“(5) ELDER.—The term ‘elder’” means an indi-
vidual age 60 or older.

“(6) ELDER JUSTICE.—The term ‘elder justice’
means—

“(A) from a societal perspective, efforts

to—
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“(1) prevent, detect, treat, intervene
in, and prosecute elder abuse, neglect, and
exploitation; and

“(11) protect elders with diminished
capacity while maximizing their autonomys;
and
“(B) from an individual perspective, the

recognition of an elder’s rights, including the

right to be free of abuse, neglect, and exploi-
tation.

“(7) ELIGIBLE ENTITY.—The term ‘eligible en-
tity’ means a State or local government agency, In-
dian tribe or tribal organization, or any other public
or private entity that is engaged in and has expertise
in issues relating to elder justice or in a field nec-
essary to promote elder justice efforts.

“(8) EXPLOITATION.—The term ‘exploitation’
means the fraudulent or otherwise illegal, unauthor-
ized, or improper act or process of an individual, in-
cluding a caregiver or fiduciary, that uses the re-
sources of an elder for monetary or personal benefit,
profit, or gain, or that results in depriving an elder
of rightful access to, or use of, benefits, resources,
belongings, or assets.

“(9) Fibuciary.—The term ‘fiduciary’—
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“(A) means a person or entity with the
legal responsibility—

“(1) to make decisions on behalf of
and for the benefit of another person; and

“(1) to act in good faith and with
fairness; and

“(B) includes a trustee, a guardian, a con-
servator, an executor, an agent under a finan-
cial power of attorney or health care power of
attorney, or a representative payee.

“(10) GrANT.—The term ‘grant’ includes a
contract, cooperative agreement, or other mechanism
for providing financial assistance.

“(11) GUARDIANSHIP.—The term ‘guardian-
ship” means—

“(A) the process by which a State court
determines that an adult individual lacks capac-
ity to make decisions about self-care or prop-
erty, and appoints another individual or entity
known as a guardian, as a conservator, or by a
similar term, as a surrogate decisionmaker;

“(B) the manner in which the court-ap-
pointed surrogate decisionmaker carries out du-

ties to the individual and the court; or
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“(C) the manner in which the court exer-
cises oversight of the surrogate decisionmaker.

“(12) INDIAN TRIBE.—

“(A) IN GENERAL.
tribe’ has the meaning given such term in sec-
tion 4 of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450b).

“(B) INCLUSION OF PUEBLO AND
RANCHERIA.—The term ‘Indian tribe’ includes
any Pueblo or Rancheria.

“(13) LAW ENFORCEMENT.—The term ‘law en-
forcement” means the full range of potential re-
sponders to elder abuse, neglect, and exploitation in-
cluding—

“(A) police, sheriffs, detectives, public safe-
ty officers, and corrections personnel;

“(B) prosecutors;

“(C) medical examiners;

“(D) investigators; and
“(K) coroners.

“(14) LONG-TERM CARE.—

“(A) IN GENERAL.—The term ‘long-term
care’ means supportive and health services spec-
ified by the Secretary for individuals who need

assistance because the individuals have a loss of
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capacity for self-care due to illness, disability,
or vulnerability.
“(B) LOSS OF CAPACITY FOR SELF-
CARE.—For purposes of subparagraph (A), the
term ‘loss of capacity for self-care’” means an in-
ability to engage in 1 or more activities of daily
living, including eating, dressing, bathing, man-
agement of one’s financial affairs, and other ac-
tivities the Secretary determines appropriate.
“(15) LONG-TERM CARE FACILITY.—The term
‘long-term care facility’ means a residential care pro-
vider that arranges for, or directly provides, long-
term care.

“(16) NEGLECT.—The term ‘neglect’” means—

“(A) the failure of a caregiver or fiduciary
to provide the goods or services that are nec-
essary to maintain the health or safety of an
elder; or

“(B) self-neglect.

“(17) NURSING FACILITY.—

“(A) IN GENERAL.—The term ‘nursing fa-
cility’ has the meaning given such term under
section 1919(a).

“(B) INCLUSION OF SKILLED NURSING FA-

CILITY.—The term ‘nursing facility’ includes a
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skilled nursing facility (as defined in section

1819(a)).

“(18) SELF-NEGLECT.—The term ‘self-neglect’
means an adult’s inability, due to physical or mental
impairment or diminished capacity, to perform es-

I I Y5 I
sential self-care tasks including—

“(A) obtaining essential food, clothing,
shelter, and medical care;

“(B) obtaining goods and services nec-
essary to maintain physical health, mental
health, or general safety; or

) - }7

“(C) managing one’s own financial affairs.
“(19) SERIOUS BODILY INJURY.—

“(A) IN GENERAL.—The term ‘serious

o L.

bodily injury’ means an injury—

“(1) involving extreme physical pain;

“(1) involving substantial risk of
death;

“(ii1) involving protracted loss or im-
pairment of the function of a bodily mem-
ber, organ, or mental faculty; or

“(iv) requiring medical intervention
such as surgery, hospitalization, or phys-

ical rehabilitation.
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“(B) CRIMINAL SEXUAL ABUSE.—Serious
bodily injury shall be considered to have oc-
curred if the conduct causing the injury is con-
duct desceribed in section 2241 (relating to ag-
oravated sexual abuse) or 2242 (relating to sex-
ual abuse) of title 18, United States Code, or
any similar offense under State law.
“(20) SociaL.—The term ‘social’, when used
with respect to a service, includes adult protective
services.
“(21) STATE LEGAL ASSISTANCE DEVEL-
OPER.—The term ‘State legal assistance developer’
means an individual deseribed in section 731 of the
Older Americans Act of 1965.
“(22) STATE LONG-TERM CARE OMBUDSMAN.—
The term ‘State Long-Term Care Ombudsman’
means the State Long-Term Care Ombudsman de-
scribed in section 712(a)(2) of the Older Americans
Act of 1965.
“SEC. 2012. GENERAL PROVISIONS.

“(a) PROTECTION OF PRIVACY.—In pursuing activi-
ties under this subtitle, the Secretary shall ensure the pro-
tection of individual health privacy consistent with the reg-

ulations promulgated under section 264(¢) of the Health
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Insurance Portability and Accountability Act of 1996 and

applicable State and local privacy regulations.

“(b) RULE OF CONSTRUCTION.—Nothing in this sub-
title shall be construed to interfere with or abridge an el-
der’s right to practice his or her religion through reliance

on prayer alone for healing when this choice

“(1) 1s contemporaneously expressed, either
orally or in writing, with respect to a specific illness
or injury which the elder has at the time of the deci-
sion by an elder who is competent at the time of the
decision;

“(2) 1s previously set forth in a living will,
health care proxy, or other advance directive docu-
ment that is validly executed and applied under
State law; or

“(3) may be unambiguously deduced from the

elder’s life history.
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“PART I—NATIONAL COORDINATION OF ELDER

JUSTICE ACTIVITIES AND RESEARCH
“Subpart A—Elder Justice Coordinating Council and

Advisory Board on Elder Abuse, Neglect, and Ex-

ploitation
“SEC. 2021. ELDER JUSTICE COORDINATING COUNCIL.

“(a) ESTABLISHMENT.—There 1s established within
the Office of the Secretary an Elder Justice Coordinating
Couneil (in this section referred to as the ‘Council’).

“(b) MEMBERSHIP.—

“(1) IN GENERAL.—The Council shall be com-
posed of the following members:

“(A) The Secretary (or the Secretary’s
designee).

“(B) The Attorney General (or the Attor-
ney General’s designee).

“(C) The head of each Federal department
or agency or other governmental entity identi-
fied by the Chair referred to in subsection (d)
as having responsibilities, or administering pro-
orams, relating to elder abuse, neglect, and ex-
ploitation.

“(2) REQUIREMENT.—Each member of the

Jouncil shall be an officer or employee of the Fed-

eral Government.
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“(¢) VACANCIES.—Any vacancy in the Council shall
not affect its powers, but shall be filled in the same man-
ner as the original appointment was made.
“(d) CAiR.—The member described in subsection
(b)(1)(A) shall be Chair of the Council.

“(e) MEETINGS.—The Council shall meet at least 2

times per year, as determined by the Chair.

“(f) DUTIES.

“(1) IN GENERAL.—The Council shall make
recommendations to the Secretary for the coordina-
tion of activities of the Department of Health and
Human Services, the Department of Justice, and
other relevant Federal, State, local, and private
agencies and entities, relating to elder abuse, ne-
olect, and exploitation and other crimes against el-
ders.

“(2) REPORT.—Not later than the date that is
2 years after the date of enactment of the Elder
Justice Act of 2009 and every 2 years thereafter,
the Council shall submit to the Committee on Ki-
nance of the Senate and the Committee on Ways
and Means and the Committee on Energy and Com-
merce of the House of Representatives a report

that—

*S 1796 PCS



O o0 N N B W =

O TN NG I N TR NG I NG I NG R N e T e e T e T e e T
[ B N O N N = = N Re - BN B o) W ) B ~S O I NO I e

D33

“(A) deseribes the activities and accom-
plishments of, and challenges faced by—
“(1) the Council; and
“(11) the entities represented on the
Council; and
“(B) makes such recommendations for leg-
islation, model laws, or other action as the
Council determines to be appropriate.
“(2) POWERS OF THE COUNCIL.—
“(1) INFORMATION FROM FEDERAL AGEN-

CIES.

Subject to the requirements of section
2012(a), the Council may secure directly from any
Federal department or agency such information as
the Council considers necessary to carry out this sec-
tion. Upon request of the Chair of the Council, the
head of such department or agency shall furnish

such information to the Couneil.

“(2) PosTAL SERVICES.—The Council may use
the United States mails in the same manner and
under the same conditions as other departments and

agencies of the Federal Government.

“(h) TRAVEL EXPENSES.—The members of the

Council shall not receive compensation for the perform-
ance of services for the Council. The members shall be

allowed travel expenses, including per diem in lieu of sub-
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sistence, at rates authorized for employees of agencies
under subchapter I of chapter 57 of title 5, United States
Code, while away from their homes or regular places of
business in the performance of services for the Counecil.
Notwithstanding section 1342 of title 31, United States
Code, the Secretary may accept the voluntary and uncom-

pensated services of the members of the Council.

“(1) DETAIL OF GOVERNMENT EMPLOYEES.—Any
Federal Government employee may be detailed to the
Council without reimbursement, and such detail shall be
without interruption or loss of civil service status or privi-
lege.

“(j) STATUS AS PERMANENT COUNCIL.—Section 14

of the Federal Advisory Committee Act (5 U.S.C. App.)

shall not apply to the Council.

“(k) AUTHORIZATION OF APPROPRIATIONS.—There
are authorized to be appropriated such sums as are nec-
essary to carry out this section.
“SEC. 2022. ADVISORY BOARD ON ELDER ABUSE, NEGLECT,
AND EXPLOITATION.

“(a) ESTABLISHMENT.—There 1s established a board
to be known as the ‘Advisory Board on Elder Abuse, Ne-
olect, and Exploitation’ (in this section referred to as the

‘Advisory Board’) to create short- and long-term multi-

disciplinary strategic plans for the development of the field
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of elder justice and to make recommendations to the Elder
Justice Coordinating Council established under section
2021.

“(b) ComMPOSITION.—The Advisory Board shall be
composed of 27 members appointed by the Secretary from
among members of the general public who are individuals
with experience and expertise in elder abuse, neglect, and
exploitation prevention, detection, treatment, intervention,
or prosecution.

“(¢) SOLICITATION OF NOMINATIONS.—The Sec-
retary shall publish a notice in the Federal Register solie-
iting nominations for the appointment of members of the

Advisory Board under subsection (b).

“(d) TERMS.
“(1) IN GENERAL.—Each member of the Advi-
sory Board shall be appointed for a term of 3 years,
except that, of the members first appointed—
“(A) 9 shall be appointed for a term of 3
years;
“(B) 9 shall be appointed for a term of 2
years; and
“(C) 9 shall be appointed for a term of 1
year.

“(2) VACANCIES.
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1 “(A) IN GENERAL.—Any vacancy on the
2 Advisory Board shall not affect its powers, but
3 shall be filled in the same manner as the origi-
4 nal appointment was made.

5 “(B) FILLING UNEXPIRED TERM.—An in-

6 dividual chosen to fill a vacancy shall be ap-

7 pointed for the unexpired term of the member

8 replaced.

9 “(3) EXPIRATION OF TERMS.—The term of any
10 member shall not expire before the date on which
11 the member’s successor takes office.

12 “(e) ELECTION OF OFFICERS.—The Advisory Board

13 shall elect a Chair and Vice Chair from among its mem-
14 bers. The Advisory Board shall elect its initial Chair and

15 Viee Chair at its initial meeting.

16 “(f) DUTIES.—

17 “(1) ENHANCE COMMUNICATION ON PRO-
18 MOTING QUALITY OF, AND PREVENTING ABUSE, NE-
19 GLECT, AND EXPLOITATION IN, LONG-TERM CARE.—
20 The Advisory Board shall develop collaborative and
21 mmnovative approaches to improve the quality of, in-
22 cluding preventing abuse, neglect, and exploitation
23 in, long-term care.
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“(2) COLLABORATIVE EFFORTS TO DEVELOP

CONSENSUS AROUND THE MANAGEMENT OF CER-

TAIN QUALITY-RELATED FACTORS.

“(A) IN GENERAL.—The Advisory Board

shall establish multidisciplinary panels to ad-

dress, and develop consensus on, subjects relat-

ing to improving the quality of long-term care.

At least 1 such panel shall address, and develop

consensus on, methods for managing resident-
to-resident abuse in long-term care.

“(B) ACTIVITIES CONDUCTED.—The multi-
disciplinary panels established under subpara-
oraph (A) shall examine relevant research and
data, identify best practices with respect to the
subject of the panel, determine the best way to
carry out those best practices in a practical and
feasible manner, and determine an effective
manner of distributing information on such
subject.

“(3) REPORT.—Not later than the date that is
18 months after the date of enactment of the Elder
Justice Act of 2009, and annually thereafter, the
Advisory Board shall prepare and submit to the
Elder Justice Coordinating Council, the Committee

on Finance of the Senate, and the Committee on
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Ways and Means and the Committee on Energy and
Commerce of the House of Representatives a report
containing—

“(A) information on the status of Federal,
State, and local public and private elder justice
activities;

“(B) recommendations (including rec-
ommended priorities) regarding—

“(1) elder justice programs, research,
training, services, practice, enforcement,
and coordination;

“(i1) coordination between entities
pursuing elder justice efforts and those in-
volved in related areas that may inform or
overlap with elder justice efforts, such as
activities to combat violence against women
and child abuse and neglect; and

“(i11) activities relating to adult fidu-
clary systems, including guardianship and
other fiduciary arrangements;

“(C) recommendations for specific modi-
fications needed in Federal and State laws (in-
cluding regulations) or for programs, research,
and training to enhance prevention, detection,

and treatment (including diagnosis) of, inter-
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vention in (including investigation of), and
prosecution of elder abuse, neglect, and exploi-
tation;

“(D) recommendations on methods for the
most effective coordinated national data collec-
tion with respect to elder justice, and elder
abuse, neglect, and exploitation; and

“(E) recommendations for a multidisci-
plinary strategic plan to guide the effective and
efficient development of the field of elder jus-
tice.

“(2) POWERS OF THE ADVISORY BOARD.—
“(1) INFORMATION FROM FEDERAL AGEN-

CIES.

Subject to the requirements of section
2012(a), the Advisory Board may secure directly
from any Federal department or agency such infor-
mation as the Advisory Board considers necessary to
carry out this section. Upon request of the Chair of
the Advisory Board, the head of such department or
agency shall furnish such information to the Adwi-
sory Board.

The

“(2) SHARING OF DATA AND REPORTS.
Advisory Board may request from any entity pur-
suing elder justice activities under the Klder Justice

Act of 2009 or an amendment made by that Act,
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any data, reports, or recommendations generated in

connection with such activities.

“(3) PostaL SERVICES.—The Advisory Board
may use the United States mails in the same man-
ner and under the same conditions as other depart-
ments and agencies of the Federal Government.

“(h) TRAVEL EXPENSES.—The members of the Adwvi-

sory Board shall not receive compensation for the perform-
ance of services for the Advisory Board. The members
shall be allowed travel expenses for up to 4 meetings per
yvear, including per diem in lieu of subsistence, at rates
authorized for employees of agencies under subchapter I
of chapter 57 of title 5, United States Code, while away
from their homes or regular places of business in the per-
formance of services for the Advisory Board. Notwith-
standing section 1342 of title 31, United States Code, the
Secretary may accept the voluntary and uncompensated
services of the members of the Advisory Board.

“(1) DETAIL OF GOVERNMENT EMPLOYEES.—Any
Federal Government employee may be detailed to the Ad-
visory Board without reimbursement, and such detail shall
be without interruption or loss of civil service status or

privilege.
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“(j)  STATUS AS PERMANENT ADVISORY COM-
MITTEE.—Section 14 of the Federal Advisory Committee
Act (5 U.S.C. App.) shall not apply to the advisory board.
There

“(k) AUTHORIZATION OF APPROPRIATIONS.
are authorized to be appropriated such sums as are nec-
essary to carry out this section.

“SEC. 2023. RESEARCH PROTECTIONS.

“(a) GUIDELINES.—The Secretary shall promulgate
ouidelines to assist researchers working in the area of
elder abuse, neglect, and exploitation, with issues relating
to human subject protections.

“(b) DEFINITION OF LEGALLY AUTHORIZED REP-
RESENTATIVE FOR APPLICATION OF REGULATIONS.—For
purposes of the application of subpart A of part 46 of title
45, Code of Federal Regulations, to research conducted
under this subpart, the term ‘legally authorized represent-
ative’ means, unless otherwise provided by law, the indi-
vidual or judicial or other body authorized under the appli-
cable law to consent to medical treatment on behalf of an-
other person.

“SEC. 2024. AUTHORIZATION OF APPROPRIATIONS.

“There are authorized to be appropriated to carry out

this subpart—

“(1) for fiscal year 2011, $6,500,000; and
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“(2) for each of fiscal years 2012 through
2014, $7,000,000.
“Subpart B—Elder Abuse, Neglect, and Exploitation
Forensic Centers
“SEC. 2031. ESTABLISHMENT AND SUPPORT OF ELDER
ABUSE, NEGLECT, AND EXPLOITATION FO-
RENSIC CENTERS.

“(a) IN GENERAL.—The Secretary, in consultation
with the Attorney General, shall make grants to eligible
entities to establish and operate stationary and mobile fo-
rensic centers, to develop forensic expertise regarding, and
provide services relating to, elder abuse, neglect, and ex-
ploitation.

“(b) STATIONARY FORENSIC CENTERS.—The Sec-

retary shall make 4 of the grants described in subsection
(a) to institutions of higher education with demonstrated
expertise in forensics or commitment to preventing or
treating elder abuse, neglect, or exploitation, to establish

and operate stationary forensic centers.

“(¢) MoBILE CENTERS.—The Secretary shall make
6 of the grants described in subsection (a) to appropriate
entities to establish and operate mobile forensic centers.

“(d) AUTHORIZED ACTIVITIES.

“(1) DEVELOPMENT OF FORENSIC MARKERS

AND METHODOLOGIES.—An eligible entity that re-
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ceives a grant under this section shall use funds
made available through the grant to assist in deter-
mining whether abuse, neglect, or exploitation oc-
curred and whether a crime was committed and to
conduct research to describe and disseminate infor-
mation on—

“(A) forensic markers that indicate a case
in which elder abuse, neglect, or exploitation
may have occurred; and

“(B) methodologies for determining, in
such a case, when and how health care, emer-
gency service, social and protective services, and
legal service providers should intervene and
when the providers should report the case to
law enforcement authorities.

“(2) DEVELOPMENT OF FORENSIC EXPER-
TISE.—An eligible entity that receives a grant under
this section shall use funds made available through
the grant to develop forensic expertise regarding
elder abuse, neglect, and exploitation in order to
provide medical and forensic evaluation, therapeutic
intervention, vietim support and advocacy, case re-
view, and case tracking.

“(3) COLLECTION OF EVIDENCE.—The Sec-

retary, in coordination with the Attorney General,
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shall use data made available by grant recipients
under this section to develop the capacity of geriatric
health care professionals and law enforcement to col-
lect forensic evidence, including collecting forensic
evidence relating to a potential determination of
elder abuse, neglect, or exploitation.

“(e) APPLICATION.—To be eligible to receive a grant
under this section, an entity shall submit an application
to the Secretary at such time, in such manner, and con-
taining such information as the Secretary may require.

“(f) AUTHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated to carry out this sec-
tion—
“(1) for fiscal year 2011, $4,000,000;
“(2) for fiscal year 2012, $6,000,000; and
“(3) for each of fiscal years 2013 and 2014,
$8,000,000.
“PART II—PROGRAMS TO PROMOTE ELDER
JUSTICE
“SEC. 2041. ENHANCEMENT OF LONG-TERM CARE.
“(a) GRANTS AND INCENTIVES FOR LONG-TERM
CARE STAFFING.—
“(1) IN GENERAL.—The Secretary shall carry
out activities, including activities described in para-

oraphs (2) and (3), to provide incentives for individ-
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uals to train for, seek, and maintain employment
providing direct care in long-term care.
“(2) SPECIFIC PROGRAMS TO ENHANCE TRAIN-
ING, RECRUITMENT, AND RETENTION OF STAFF.—
“(A) COORDINATION WITH SECRETARY OF
LABOR TO RECRUIT AND TRAIN LONG-TERM
CARE STAFF.—The Secretary shall coordinate
activities under this subsection with the Sec-
retary of Labor in order to provide incentives
for individuals to train for and seek employ-
ment providing direct care in long-term care.
“(B) CAREER LADDERS AND WAGE OR
BENEFIT INCREASES TO INCREASE STAFFING IN
LONG-TERM CARE.—

“(1) IN GENERAL.—The Secretary
shall make grants to eligible entities to
carry out programs through which the en-
tities—

“(I) offer, to employees who pro-
vide direct care to residents of an eli-
eible entity or individuals receiving
community-based long-term care from
an eligible entity, continuing training
and varying levels of certification,

based on observed clinical care prac-
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tices and the amount of time the em-

ployees spend providing direct care;

and

“(IT) provide, or make arrange-
ments to provide, bonuses or other in-
creased compensation or benefits to
employees who achieve certification
under such a program.

“(i1) APPLICATION.—To be eligible to
receive a grant under this subparagraph,
an eligible entity shall submit an applica-
tion to the Secretary at such time, in such
manner, and containing such information
as the Secretary may require (which may
include evidence of consultation with the
State in which the eligible entity is located
with respect to carrying out activities fund-
ed under the grant).

“(111) AUTHORITY TO LIMIT NUMBER

OF APPLICANTS.

Nothing in this subpara-
eraph shall be construed as prohibiting the
Secretary from limiting the number of ap-
plicants for a grant under this subpara-

oraph.
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“(3) SPECIFIC PROGRAMS TO IMPROVE MAN-

“(A) IN GENERAL.—The Secretary shall
make grants to eligible entities to enable the en-
tities to provide training and technical assist-
ance.

“(B) AUTHORIZED ACTIVITIES.

An eligi-
ble entity that receives a grant under subpara-
oraph (A) shall use funds made available
through the grant to provide training and tech-
nical assistance regarding management prac-
tices using methods that are demonstrated to
promote retention of individuals who provide di-
rect care, such as—

“(1) the establishment of standard
human resource policies that reward high
performance, including policies that pro-
vide for improved wages and benefits on
the basis of job reviews;

“(11) the establishment of motivational
and thoughtful work organization prac-
tices;

“(1m1) the creation of a workplace cul-
ture that respects and values caregivers

and their needs;
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“(iv) the promotion of a workplace
culture that respects the rights of residents
of an eligible entity or individuals receiving
community-based long-term care from an
eligible entity and results in improved care
for the residents or the individuals; and

“(v) the establishment of other pro-
erams that promote the provision of high
quality care, such as a continuing edu-
cation program that provides additional
hours of training, including on-the-job
training, for employees who are certified
nurse aides.

“(C) ApPLICATION.—To be eligible to re-
ceive a grant under this paragraph, an eligible
entity shall submit an application to the Sec-
retary at such time, in such manner, and con-
taining such information as the Secretary may
require (which may include evidence of con-
sultation with the State in which the eligible en-
tity 1s located with respect to carrying out ac-
tivities funded under the grant).

“(D) AUTHORITY TO LIMIT NUMBER OF
APPLICANTS.—Nothing in this paragraph shall

be construed as prohibiting the Secretary from
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limiting the number of applicants for a grant

under this paragraph.

“(4) ACCOUNTABILITY MEASURES.—The Sec-
retary shall develop accountability measures to en-
sure that the activities conducted using funds made
available under this subsection benefit individuals

who provide direct care and increase the stability of

the long-term care workforce.

“(5) DEFINITIONS.—In this subsection:

“(A)  COMMUNITY-BASED  LONG-TERM
CARE.—The term ‘community-based long-term
care’ has the meaning given such term by the
Secretary.

“(B) ELIGIBLE ENTITY.—The term ‘eligi-
ble entity” means the following:

“(1) A long-term care facility.
“(1) A community-based long-term
care entity (as defined by the Secretary).
“(b) CERTIFIED KEHR TECHNOLOGY GRANT PRO-
GRAM.—

“(1) GRANTS AUTHORIZED.—The Secretary is
authorized to make grants to long-term care facili-
ties for the purpose of assisting such entities in off-
setting the costs related to purchasing, leasing, de-

veloping, and implementing certified EHR tech-
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nology (as defined in section 1848(0)(4)) designed to
improve patient safety and reduce adverse events
and health care complications resulting from medica-

tion errors.

“(2) USE OF GRANT FUNDS.—Funds provided
under grants under this subsection may be used for
any of the following:

“(A) Purchasing, leasing, and installing
computer software and hardware, including
handheld computer technologies.

“(B) Making improvements to existing
computer software and hardware.

“(C) Making upgrades and other improve-
ments to existing computer software and hard-
ware to enable e-preseribing.

“(D) Providing education and training to
eligible long-term care facility staff on the use
of such technology to implement the electronic
transmission of prescription and patient infor-
mation.

“(3) APPLICATION.—

“(A) IN GENERAL.—To be eligible to re-
ceive a grant under this subsection, a long-term
care facility shall submit an application to the

Secretary at such time, in such manner, and
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containing such information as the Secretary
may require (which may include evidence of
consultation with the State in which the long-
term care facility is located with respect to car-
rying out activities funded under the grant).
“(B) AUTHORITY TO LIMIT NUMBER OF

APPLICANTS.

Nothing in this subsection shall
be construed as prohibiting the Secretary from
limiting the number of applicants for a grant
under this subsection.

“(4) PARTICIPATION IN STATE HEALTH EX-

CHANGES.

A long-term care facility that receives a
orant under this subsection shall, where available,
participate in activities conducted by a State or a
qualified State-designated entity (as defined in sec-
tion 3013(f) of the Public Health Service Act) under
a grant under section 3013 of the Public Health
Service Act to coordinate care and for other pur-
poses determined appropriate by the Secretary.

“(5) ACCOUNTABILITY MEASURES.—The Sec-

retary shall develop accountability measures to en-
sure that the activities conducted using funds made
available under this subsection help improve patient
safety and reduce adverse events and health care

complications resulting from medication errors.
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“(¢) ADOPTION OF STANDARDS FOR TRANSACTIONS

INVOLVING CLINICAL DATA BY LONG-TERM CARE Fa-

CILITIES.—

“(1) STANDARDS AND COMPATIBILITY.—The
Secretary shall adopt electronic standards for the ex-
change of clinical data by long-term care facilities,
including, where available, standards for messaging
and nomenclature. Standards adopted by the Sec-
retary under the preceding sentence shall be compat-
ible with standards established under part C of title

XI standards established under subsections

(b)(2)(B)(1) and (e)(4) of section 1860D—-4, stand-
ards adopted under section 3004 of the Public
Health Service Act, and general health information
technology standards.

“(2) ELECTRONIC SUBMISSION OF DATA TO
THE SECRETARY.—

“(A) IN GENERAL.—Not later than 10
years after the date of enactment of the Klder
Justice Act of 2009, the Secretary shall have
procedures in place to accept the optional elec-
tronic submission of clinical data by long-term
care facilities pursuant to the standards adopt-

ed under paragraph (1).
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“(B) RULE OF CONSTRUCTION.—Nothing
in this subsection shall be construed to require
a long-term care facility to submit clinical data
electronically to the Secretary.

“(3) REGULATIONS.

The Secretary shall pro-
mulgate regulations to carry out this subsection.
Such regulations shall require a State, as a condi-
tion of the receipt of funds under this part, to con-
duct such data collection and reporting as the Sec-
retary determines are necessary to satisfy the re-
quirements of this subsection.

“(d) AUTHORIZATION OF APPROPRIATIONS.—There
are authorized to be appropriated to carry out this sec-
tion—

“(1) for fiscal year 2011, $20,000,000;

“(2) for fiscal year 2012, $17,500,000; and

“(3) for each of fiscal years 2013 and 2014,
$15,000,000.

“SEC. 2042. ADULT PROTECTIVE SERVICES FUNCTIONS AND

GRANT PROGRAMS.

“(a) SECRETARIAL RESPONSIBILITIES.—

“(1) IN GENERAL.—The Secretary shall ensure
that the Department of Health and Human Serv-

1ces—
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“(A) provides funding authorized by this
part to State and local adult protective services
offices that investigate reports of the abuse, ne-
olect, and exploitation of elders;

“(B) collects and disseminates data annu-
ally relating to the abuse, exploitation, and ne-
olect of elders in coordination with the Depart-
ment of Justice;

“(C) develops and disseminates informa-
tion on best practices regarding, and provides
training on, carrying out adult protective serv-
1ces;

“(D) conducts research related to the pro-
vision of adult protective services; and

“(E) provides technical assistance to
States and other entities that provide or fund
the provision of adult protective services, in-
cluding through grants made under subsections

(b) and (e).

“(2) AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated to carry out
this subsection, $3,000,000 for fiscal year 2011 and
$4,000,000 for each of fiscal years 2012 through
2014.
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“(b) GrRANTS To ENHANCE THE PROVISION OF

ADULT PROTECTIVE SERVICES.

“(1) ESTABLISHMENT.—There is established an
adult protective services grant program under which
the Secretary shall annually award grants to States
in the amounts calculated under paragraph (2) for
the purposes of enhancing adult protective services
provided by States and local units of government.

“(2) AMOUNT OF PAYMENT.—

“(A) IN GENERAL.—Subject to the avail-

ability of appropriations and subparagraphs (B)

and (C), the amount paid to a State for a fiscal

yvear under the program under this subsection
shall equal the amount appropriated for that
yvear to carry out this subsection multiplied by
the percentage of the total number of elders
who reside in the United States who reside in
that State.

“(B) GUARANTEED MINIMUM PAYMENT

AMOUNT.—

“(1) 50 STATES.—Subject to clause

(i1), if the amount determined under sub-
paragraph (A) for a State for a fiscal year
18 less than 0.75 percent of the amount ap-

ropriated for such vear, the Secretary
o Y o
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shall increase such determined amount so
that the total amount paid under this sub-
section to the State for the year is equal
to 0.75 percent of the amount so appro-

priated.

“(11) TERRITORIES.—In the case of a

State other than 1 of the 50 States, clause

(i) shall be applied as if each reference to

‘0.75" were a reference to ‘0.17.

“(C) PRO RATA REDUCTIONS.—The Sec-
retary shall make such pro rata reductions to
the amounts described in subparagraph (A) as
are necessary to comply with the requirements
of subparagraph (B).

“(3) AUTHORIZED ACTIVITIES.—

“(A) ADULT PROTECTIVE SERVICES.—
Funds made available pursuant to this sub-
section may only be used by States and local
units of government to provide adult protective
services and may not be used for any other pur-
pose.

“(B) USE BY AGENCY.—Each State receiv-
ing funds pursuant to this subsection shall pro-

vide such funds to the agency or unit of State
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eovernment having legal responsibility for pro-
viding adult protective services within the State.
“(C) SUPPLEMENT NOT SUPPLANT.—Each

State or local unit of government shall use
funds made available pursuant to this sub-
section to supplement and not supplant other
Federal, State, and local public funds expended

to provide adult protective services in the State.
“(4) STATE REPORTS.—Each State receiving
funds under this subsection shall submit to the Sec-
retary, at such time and in such manner as the Sec-
retary may require, a report on the number of elders
served by the grants awarded under this subsection.

“(5) AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to carry out
this subsection, $100,000,000 for each of fiscal
vears 2011 through 2014.

“(¢) STATE DEMONSTRATION PROGRAMS.

“(1) EstABLISHMENT.—The Secretary shall
award grants to States for the purposes of con-
ducting demonstration programs in accordance with

paragraph (2).

“(2)  DEMONSTRATION  PROGRAMS.—Funds

made available pursuant to this subsection may be
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used by States and local units of government to con-
duct demonstration programs that test—

“(A) training modules developed for the
purpose of detecting or preventing elder abuse;

“(B) methods to detect or prevent financial
exploitation of elders;

“(C) methods to detect elder abuse;

“(D) whether training on elder abuse
forensics enhances the detection of elder abuse
by employees of the State or local unit of gov-
ernment; or

“(E) other matters relating to the detec-
tion or prevention of elder abuse.

“(3) APPLICATION.—To be eligible to receive a
erant under this subsection, a State shall submit an
application to the Secretary at such time, in such
manner, and containing such information as the Sec-
retary may require.

“(4) STATE REPORTS.—Kach State that re-

ceives funds under this subsection shall submit to
the Secretary a report at such time, in such manner,
and containing such information as the Secretary
may require on the results of the demonstration pro-
oram conducted by the State using funds made

available under this subsection.
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“(5) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to carry out
this subsection, $25,000,000 for each of fiscal years
2011 through 2014.

“SEC. 2043. LONG-TERM CARE OMBUDSMAN PROGRAM
GRANTS AND TRAINING.
“(a) GRANTS TO SUPPORT THE LONG-TERM CARE
OMBUDSMAN PROGRAM.—

“(1) IN GENERAL.—The Secretary shall make
orants to eligible entities with relevant expertise and
experience in abuse and neglect in long-term care fa-
cilities or long-term care ombudsman programs and
responsibilities, for the purpose of—

“(A) mmproving the capacity of State long-
term care ombudsman programs to respond to
and resolve complaints about abuse and neglect;

“(B) conducting pilot programs with State
long-term care ombudsman offices or local om-
budsman entities; and

“(C) providing support for such State
long-term care ombudsman programs and such
pilot programs (such as through the establish-
ment of a national long-term care ombudsman

resource center).

*S 1796 PCS



O o0 N N D B W =

[\© TN NG I N TR NG I NG R NS R N e T e e T e T e e
[ B N O N N e = N e R - BN B o) W ) TR ~S O I NO I e

560
“(2) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to carry out
this subsection—
“(A) for fiseal year 2011, $5,000,000;
“(B) for fiscal year 2012, $7,500,000; and
“(C) for each of fiscal years 2013 and

2014, $10,000,000.

“(b) OMBUDSMAN TRAINING PROGRAMS.

“(1) IN GENERAL.—The Secretary shall estab-
lish programs to provide and improve ombudsman
training with respect to elder abuse, neglect, and ex-
ploitation for national organizations and State long-

term care ombudsman programs.

“(2) AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated to carry out
this subsection, for each of fiscal years 2011

through 2014, $10,000,000.

“SEC. 2044. PROVISION OF INFORMATION REGARDING, AND

EVALUATIONS OF, ELDER JUSTICE PRO-
GRAMS.

“(a) PROVISION OF INFORMATION.—To be eligible to

receive a grant under this part, an applicant shall agree—

“(1) except as provided in paragraph (2), to
provide the eligible entity conducting an evaluation

under subsection (b) of the activities funded through
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the grant with such information as the eligible entity
may require in order to conduct such evaluation; or

“(2) in the case of an applicant for a grant
under section 2041(b), to provide the Secretary with
such information as the Secretary may require to
conduct an evaluation or audit under subsection (¢).

“b) Use or EuniGiBLE ENTITIES TO CONDUCT

“(1) EVALUATIONS REQUIRED.—Except as pro-
vided in paragraph (2), the Secretary shall—

“(A) reserve a portion (not less than 2 per-
cent) of the funds appropriated with respect to
each program carried out under this part; and

“(B) use the funds reserved under sub-
paragraph (A) to provide assistance to eligible
entities to conduct evaluations of the activities
funded under each program carried out under
this part.

“(2) CERTIFIED EHR TECHNOLOGY GRANT PRO-
GRAM NOT INCLUDED.—The provisions of this sub-
section shall not apply to the certified EHR tech-

nology grant program under section 2041(b).

“(3) AUTHORIZED ACTIVITIES.—A recipient of
assistance described in paragraph (1)(B) shall use

the funds made available through the assistance to
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conduct a validated evaluation of the effectiveness of
the activities funded under a program carried out

under this part.

“(4) AppLICATIONS.—To be eligible to receive
assistance under paragraph (1)(B), an entity shall
submit an application to the Secretary at such time,
in such manner, and containing such information as
the Secretary may require, including a proposal for
the evaluation.

“(5) REPORTS.—Not later than a date specified

by the Secretary, an eligible entity receiving assist-
ance under paragraph (1)(B) shall submit to the
Secretary, the Committee on Ways and Means and
the Committee on Energy and Commerce of the
House of Representatives, and the Committee on Fi-
nance of the Senate a report containing the results
of the evaluation conducted using such assistance to-
ogether with such recommendations as the entity de-
termines to be appropriate.

“(¢) EVALUATIONS AND AUDITS OF CERTIFIED EHR

TECHNOLOGY GRANT PROGRAM BY THE SECRETARY.—

“(1) EVALUATIONS.—The Secretary shall con-
duct an evaluation of the activities funded under the
certified EHR technology grant program under sec-

tion 2041(b). Such evaluation shall include an eval-
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uation of whether the funding provided under the

orant is expended only for the purposes for which it

1s made.

“(2) AupniTs.—The Secretary shall conduct ap-
propriate audits of grants made under section
2041(b).

“SEC. 2045. REPORT.

“Not later than October 1, 2014, the Secretary shall
submit to the Elder Justice Coordinating Council estab-
lished under section 2021, the Committee on Ways and
Means and the Committee on Energy and Commerce of
the House of Representatives, and the Committee on Fi-
nance of the Senate a report—

“(1) compiling, summarizing, and analyzing the
information contained in the State reports submitted
under subsections (b)(4) and (¢)(4) of section 2042;
and

“(2) containing such recommendations for legis-
lative or administrative action as the Secretary de-
termines to be appropriate.”.

(2) OPTION FOR STATE PLAN UNDER PROGRAM
FOR TEMPORARY ASSISTANCE FOR NEEDY FAMI-

LIES.

(A) IN GENERAL.—Section 402(a)(1)(B) of
the  Social  Security Act (42  U.S.C.
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602(a)(1)(B)) is amended by adding at the end
the following new clause:

“(v) The document shall indicate
whether the State intends to assist individ-
uals to train for, seek, and maintain em-
ployment—

“(I) providing direct care in a
long-term care facility (as such terms
are defined under section 2011); or

“(IT) in other occupations related
to elder care determined appropriate
by the State for which the State iden-
tifies an unmet need for service per-
sonnel,

and, if so, shall include an overview of such

assistance.”.

(B) EFFECTIVE DATE.—The amendment
made by subparagraph (A) shall take effect on
January 1, 2011.

(b) PROTECTING RESIDENTS OF LONG-TERM CARE

FACILITIES.

(1) NATIONAL TRAINING INSTITUTE FOR SUR-

VEYORS.

(A) IN  GENERAL.—The Secretary of

Health and Human Services shall enter into a
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contract with an entity for the purpose of estab-
lishing and operating a National Training Insti-
tute for Federal and State surveyors. Such In-
stitute shall provide and improve the training of
surveyors with respect to investigating allega-
tions of abuse, neglect, and misappropriation of
property in programs and long-term care facili-
ties that receive payments under title XVIII or
XIX of the Social Security Act.

(B) ACTIVITIES CARRIED OUT BY TIHE IN-
STITUTE.—The contract entered into wunder
subparagraph (A) shall require the Institute es-
tablished and operated under such contract to
carry out the following activities:

(1) Assess the extent to which State
agencies use specialized surveyors for the
investication of reported allegations of
abuse, neglect, and misappropriation of
property in such programs and long-term
care facilities.

(i1) Evaluate how the competencies of
surveyors may be improved to more effec-
tively 1nvestigate reported allegations of
such abuse, neglect, and misappropriation

of property, and provide feedback to Fed-

*S 1796 PCS



S O 0 N N B W

|\ T NO B NG T NS R NS R L e e T e T e e e T
AW N = O O o0 NN O B BRAWNY

*S 1796 PCS

D66

eral and State agencies on the evaluations
conducted.

(iii) Provide a mnational program of
training, tools, and technical assistance to
Federal and State surveyors on inves-
tigating reports of such abuse, neglect, and
misappropriation of property.

(iv) Develop and disseminate informa-
tion on best practices for the investigation
of such abuse, neglect, and misappropria-
tion of property.

(v) Assess the performance of State
complaint intake systems, in order to en-
sure that the intake of complaints ocecurs
24 hours per day, 7 days a week (including
holidays).

(vi) To the extent approved by the
Secretary of Health and Human Services,
provide a national 24 hours per day, 7
days a week (including holidays), back-up
system to State complaint intake systems
in order to ensure optimum national re-
sponsiveness to complaints of such abuse,

neglect, and misappropriation of property.
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(vii) Analyze and report annually on
the following:

(I) The total number and sources
of complaints of such abuse, neglect,
and misappropriation of property.

(IT) The extent to which such
complaints are referred to law en-
forcement agencies.

(IIT) General results of Federal
and State investigations of such com-
plaints.

(viii) Conduct a national study of the
cost to State agencies of conducting com-
plaint investigations of skilled nursing fa-
cilities and nursing facilities under sections
1819 and 1919, respectively, of the Social
Security Act (42 U.S.C. 1395i-3; 1396r),
and making recommendations to the Sec-
retary of Health and Human Services with
respect to options to increase the efficiency
and cost-effectiveness of such investiga-
tions.

(C) AUTHORIZATION.—There are author-

ized to be appropriated to carry out this para-
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oraph, for the period of fiscal years 2011

through 2014, $12,000,000.

(2) GRANTS TO STATE SURVEY AGENCIES.

(A) IN GENERAL.—The Secretary of
Health and Human Services shall make grants
to State agencies that perform surveys of
skilled nursing facilities or nursing facilities
under sections 1819 or 1919, respectively, of

the Social Security Act (42 U.S.C. 13951-3;

(B) USE OF FUNDS.—A grant awarded

under subparagraph (A) shall be used for the
purpose of designing and implementing com-
plaint investigations systems that—

(i) promptly prioritize complaints in
order to ensure a rapid response to the
most serious and urgent complaints;

(i1) respond to complaints with opti-
mum effectiveness and timeliness; and

(ii1) optimize the collaboration be-
tween local authorities, consumers, and
providers, including—

(I) such State agency;
(IT) the State Long-Term Care

Ombudsman;
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(ITI) local law enforcement agen-
cies;
(IV) advocacy and consumer or-
canizations;
(V) State aging units;
(VI) Area Agencies on Aging;
and
(VII) other appropriate entities.
(C) AUTHORIZATION.—There are author-
ized to be appropriated to carry out this para-
oraph, for each of fiscal years 2011 through
2014, $5,000,000.
(3) REPORTING OF CRIMES IN FEDERALLY

FUNDED LONG-TERM CARE FACILITIES.—Part A of

title XTI of the Social Security Act (42 U.S.C. 1301
et seq.), as amended by sections 1611(¢), is amend-
ed by inserting after section 1150A the following
new section:

“REPORTING TO LAW ENFORCEMENT OF CRIMES OCCUR-
RING IN FEDERALLY FUNDED LONG-TERM CARE FA-
CILITIES
“SEC. 1150B. (a) DETERMINATION AND NOTIFICA-

TION.—

“(1) DETERMINATION.—The owner or operator
of each long-term care facility that receives Federal
funds under this Act shall annually determine
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whether the facility received at least $10,000 in such
Federal funds during the preceding year.

“(2) NOTIFICATION.—If the owner or operator
determines under paragraph (1) that the facility re-
ceived at least $10,000 in such Federal funds during
the preceding year, such owner or operator shall an-
nually notify each covered individual (as defined in
paragraph (3)) of that individual’s obligation to
comply with the reporting requirements deseribed in
subsection (b).

“(3) COVERED INDIVIDUAL DEFINED.—In this
section, the term ‘covered individual’ means each in-
dividual who is an owner, operator, employee, man-
ager, agent, or contractor of a long-term care facility
that 1s the subject of a determination described in
paragraph (1).

“(b) REPORTING REQUIREMENTS.

“(1) IN GENERAL.—Each covered individual
shall report to the Secretary and 1 or more law en-
forcement entities for the political subdivision in
which the facility is located any reasonable suspicion
of a crime (as defined by the law of the applicable
political subdivision) against any individual who is a

resident of, or i1s receiving care from, the facility.
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“(2) TIMING.—If the events that cause the sus-
picion—

“(A) result in serious bodily injury, the in-
dividual shall report the suspicion immediately,
but not later than 2 hours after forming the
suspicion; and

“(B) do not result in serious bodily injury,
the individual shall report the suspicion not
later than 24 hours after forming the suspicion.

“(¢) PENALTIES.—
“(1) IN GENERAL.—If a covered individual vio-
lates subsection (b)—

“(A) the covered individual shall be subject
to a ecivil money penalty of not more than
$200,000; and

“(B) the Secretary may make a determina-
tion in the same proceeding to exclude the cov-
ered individual from participation in any Fed-
eral health care program (as defined in section
1128B(f)).

“(2) INCREASED HARM.—If a covered indi-
vidual violates subsection (b) and the violation exac-
erbates the harm to the vietim of the crime or re-

sults in harm to another individual—
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“(A) the covered individual shall be subject
to a ecivil money penalty of not more than
$300,000; and

“(B) the Secretary may make a determina-
tion in the same proceeding to exclude the cov-
ered individual from participation in any Fed-
eral health care program (as defined in section
1128B(f)).

“(3) EXCLUDED INDIVIDUAL.—During any pe-
riod for which a covered individual is classified as an
excluded individual under paragraph (1)(B) or
(2)(B), a long-term care facility that employs such
individual shall be ineligible to receive Federal funds
under this Act.

“(4) EXTENUATING CIRCUMSTANCES.—

“(A) IN GENERAL.—The Secretary may
take into account the financial burden on pro-
viders with underserved populations in deter-
mining any penalty to be imposed under this
subsection.

“(B) UNDERSERVED POPULATION DE-
FINED.—In this paragraph, the term ‘“under-
served population’” means the population of an
area designated by the Secretary as an area

with a shortage of elder justice programs or a
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population group designated by the Secretary
as having a shortage of such programs. Such
areas or groups designated by the Secretary
may include—

“(1) areas or groups that are geo-
eraphically isolated (such as isolated in a
rural area);

“(i1) racial and ethnic minority popu-
lations; and

“(ii1) populations underserved because
of special needs (such as language barriers,
disabilities, alien status, or age).

“(d) ADDITIONAL PENALTIES FOR RETALIATION.—
“(1) IN GENERAL.—A long-term care facility
may not—

“(A) discharge, demote, suspend, threaten,
harass, or deny a promotion or other employ-
ment-related benefit to an employee, or in any
other manner discriminate against an employee
in the terms and conditions of employment be-
cause of lawful acts done by the employee; or

“(B) file a complaint or a report against a
nurse or other employee with the appropriate
State professional disciplinary agency because

of lawful acts done by the nurse or employee,
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for making a report, causing a report to be made,
or for taking steps in furtherance of making a report
pursuant to subsection (b)(1).

“(2) PENALTIES FOR RETALIATION.—If a long-
term care facility violates subparagraph (A) or (B)
of paragraph (1) the facility shall be subject to a
civil money penalty of not more than $200,000 or
the Secretary may classify the entity as an excluded
entity for a period of 2 years pursuant to section
1128(b), or both.

“(3) REQUIREMENT TO POST NOTICE.—Each
long-term care facility shall post conspicuously in an
appropriate location a sign (in a form specified by
the Secretary) specifying the rights of employees
under this section. Such sign shall include a state-
ment that an employee may file a complaint with the
Secretary against a long-term care facility that vio-
lates the provisions of this subsection and informa-
tion with respect to the manner of filing such a com-
plaint.

“(e) PROCEDURE.—The provisions of section 1128A

22 (other than subsections (a) and (b) and the second sen-

23 tence of subsection (f)) shall apply to a civil money penalty

24  or exclusion under this section in the same manner as such
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I provisions apply to a penalty or proceeding under section

2 1128A(a).

3 “(f) DEFINITIONS.—In this section, the terms ‘elder
4 justice’, ‘long-term care facility’, and ‘law enforcement’
5 have the meanings given those terms in section 2011.7.
6 (¢) NATIONAL NURSE AIDE REGISTRY.—

7 (1) DEFINITION OF NURSE AIDE.—In this sub-
8 section, the term ‘“‘nurse aide” has the meaning
9 oiven that term in sections 1819(b)(5)(F) and
10 1919(b)(5)(F) of the Social Security Act (42 U.S.C.
11 13951-3(b)(5)(F); 1396r(b)(5)(F)).

12 (2) STUDY AND REPORT.—

13 (A) IN GENERAL.—The Secretary, in con-
14 sultation with appropriate government agencies
15 and private sector organizations, shall conduct
16 a study on establishing a national nurse aide
17 registry.

18 (B) AREAS EVALUATED.—The study con-
19 ducted under this subsection shall include an
20 evaluation of—

21 (1) who should be included in the reg-
22 istry;

23 (i1) how such a registry would comply
24 with Federal and State privacy laws and
25 regulations;

*S 1796 PCS



O o0 N N B W =

[\© TN O T N T NG N NG R NS B S e e T e e T e T e e T
[ B NG U N N = = N Re - BN B e ) W ) TR ~SU O I NO I e

*S 1796 PCS

D76

(1) how data would be collected for
the registry;

(iv) what entities and individuals
would have access to the data collected,;

(v) how the registry would provide ap-
propriate information regarding violations
of Federal and State law by individuals in-
cluded in the registry;

(vi) how the functions of a national
nurse aide registry would be coordinated
with the nationwide program for national
and State background checks on direct pa-
tient access employees of long-term care
facilities and providers under section 4301;
and

(vi1)) how the information included in
State nurse aide registries developed and
maintained under sections 1819(e)(2) and
1919(e)(2) of the Social Security Act (42
U.S.C.  1395i-3(e)(2); 1396r(e)(2)(2))
would be provided as part of a national
nurse aide registry.

(C) CONSIDERATIONS.—In conducting the

study and preparing the report required under

this subsection, the Secretary shall take into
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consideration the findings and conclusions of

relevant reports and other relevant resources,

including the following:

*S 1796 PCS

(1) The Department of IHealth and
Human Services Office of Inspector Gen-
eral Report, Nurse Aide Registries: State
Compliance and  Practices (February
2005).

(i1) The General Accounting Office
(now known as the Government Account-
ability Office) Report, Nursing Homes:
More Can Be Done to Protect Residents
from Abuse (March 2002).

(ii1) The Department of Health and
Human Services Office of the Inspector
General Report, Nurse Aide Registries:
Long-Term Care Facility Compliance and
Practices (July 2005).

(iv) The Department of Health and
Human Services Health Resources and
Services Administration Report, Nursing
Aides, Home Health Aides, and Related
Health Care Occupations—National and

Local Workforce Shortages and Associated
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Data Needs (2004) (in particular with re-
spect to chapter 7 and appendix F).

(v) The 2001 Report to CMS from
the School of Rural Public Health, Texas
A&M  University, Preventing Abuse and
Neglect in Nursing Homes: The Role of
Nurse Aide Registries.

(vi) Information included in State
nurse aide registries developed and main-
tained wunder sections 1819(e)(2) and
1919(e)(2) of the Social Security Act (42
U.S.C. 13951-3(e)(2); 1396r(e)(2)(2)).

(D) REPORT.—Not later than 18 months

after the date of enactment of this Act, the Sec-

retary shall submit to the Elder Justice Coordi-

nating Council established under section 2021

of the Social Security Act, as added by section

1805(a), the Committee on Finance of the Sen-

ate, and the Committee on Ways and Means

and the Committee on Energy and Commerce

of the House of Representatives a report con-

taining the findings and recommendations of

the study conducted under this paragraph.
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(E) FUNDING LIMITATION.—Funding for
the study conducted under this subsection shall
not exceed $500,000.

(3) CONGRESSIONAL ACTION.—After receiving
the report submitted by the Secretary under para-
oraph (2)(D), the Committee on Finance of the Sen-
ate and the Committee on Ways and Means and the
Jommittee on Energy and Commerce of the House
of Representatives shall, as they deem appropriate,
take action based on the recommendations contained

in the report.

(4) AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated such sums
as are necessary for the purpose of carrying out this
subsection.

(d) CONFORMING AMENDMENTS.—

(1) TrrLeE xxX.—Title XX of the Social Security
Act (42 U.S.C. 1397 et seq.), as amended by section
1913(a), 1s amended—

(A) in the heading of section 2001, by
striking “TITLE” and inserting “SUBTITLE”;
and

(B) in subtitle 1, by striking “‘this title”
each place it appears and inserting ‘‘this sub-

title”’.
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(2) TrrLe v.—Title IV of the Social Security
Act (42 U.S.C. 601 et seq.) 1s amended—
(A) in section 404(d)—
(1) in paragraphs (1)(A), (2)(A), and
(3)(B), by inserting “subtitle 1 of”” before
“title XX each place it appears;
(11) in the heading of paragraph (2),
by inserting “SUBTITLE 1 OF” before
“TITLE XX''; and
(11) in the heading of paragraph
(3)(B), by inserting “SUBTITLE 1 OF” be-
fore “TITLE XX'’; and
(B) in  sections 422(b), 471(a)(4),
472(h)(1), and 473(b)(2), by inserting ‘“‘subtitle
1 of” before “‘title XX’ each place it appears.
(3) TrrLe xr.—Title XTI of the Social Security
Act (42 U.S.C. 1301 et seq.) i1s amended—
(A) 1n section 1128(h)(3)

(i) by inserting ‘“‘subtitle 1 of”” before
“title XX; and
(i) by striking “‘such title” and in-
serting “‘such subtitle”; and
(B) in section 1128A(i)(1), by inserting
“subtitle 1 of”” before “title XX,
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1 Subtitle L—Provisions of General
2 Application

3 SEC. 1921. PROTECTING AMERICANS AND ENSURING TAX-
4 PAYER FUNDS IN GOVERNMENT HEALTH
5 CARE PLANS DO NOT SUPPORT OR FUND
6 PHYSICIAN-ASSISTED SUICIDE; PROHIBITION
7 AGAINST DISCRIMINATION ON ASSISTED SUI-
8 CIDE.

9 (a) PROTECTING AMERICANS AND ENSURING TAX-
10 PAYER FUNDS IN GOVERNMENT HEALTH CARE PLANS
11 Do NoT SUPPORT OR FUND PHYSICIAN-ASSISTED SUI-
12 cibE.—The Federal Government, and any State or local

13 government or health care provider that receives Federal
14 financial assistance under this Act (or under an amend-
I5 ment made by this Act) or any health plan created under
16 this Act (or under an amendment made by this Act), shall
17 not pay for or reimburse any health care entity to provide
18 for any health care item or service furnished for the pur-
19 pose of causing, or for the purpose of assisting in causing,
20 the death of any individual, such as by assisted suicide,
21 ecuthanasia, or mercy killing.

22 (b) PROHIBITION AGAINST DISCRIMINATION ON AS-
23 SISTED SUICIDE.—

24 (1) IN GENERAL.—The Federal Government,

25 and any State or local government or health care
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provider that receives Federal financial assistance
under this Act (or under an amendment made by
this Act) or any health plan created under this Act
(or under an amendment made by this Act), may
not subject an individual or institutional health care
entity to discrimination on the basis that the entity
does not provide any health care item or service fur-
nished for the purpose of causing, or for the purpose
of assisting in causing, the death of any individual,
such as by assisted suicide, euthanasia, or mercy
killing.

(2) ADMINISTRATION.—The Office for Civil
Rights of the Department of Iealth and Human
Services 18 designated to receive complaints of dis-
crimination based on this subsection.

(¢) CONSTRUCTION AND TREATMENT OF CERTAIN

Nothing in subsection (a) or (b) shall be con-

strued to apply to or to affect any limitation relating to—

(1) the withholding or withdrawing of medical
treatment or medical care;

(2) the withholding or withdrawing of nutrition
or hydration;

(3) abortion; or

(4) the use of an item, good, benefit, or service

furnished for the purpose of alleviating pain or dis-
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comfort, even if such use may increase the risk of

death, so long as such item, good, benefit, or service

18 not also furnished for the purpose of causing, or

the purpose of assisting in causing, death, for any

reason.

(d) DEFINITION.—In this section, the term ‘“‘health
care entity” includes an individual physician or other
health care professional, a hospital, a provider-sponsored
organization, a health maintenance organization, a health
insurance plan, or any other kind of health care facility,
organization, or plan.

SEC. 1922. PROTECTION OF ACCESS TO QUALITY HEALTH
CARE THROUGH THE DEPARTMENT OF VET-
ERANS AFFAIRS AND THE DEPARTMENT OF
DEFENSE.
(a) HEALTHH CARE THROUGH DEPARTMENT OF VET-

ERANS AFFAIRS.

Nothing is in this Act shall be con-
strued to prohibit, limit, or otherwise penalize veterans
and dependents eligible for health care through the De-
partment of Veterans Affairs under the laws administered
by the Secretary of Veterans Affairs from receiving timely
access to quality health care in any facility of the Depart-
ment or from any non-Department health care provider

through which the Secretary provides health care.
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(b) HEALTHH CARE THROUGH DEPARTMENT OF DE-
FENSE.—

(1) IN GENERAL.—Nothing is in this Act shall
be construed to prohibit, limit, or otherwise penalize
eligible beneficiaries from receiving timely access to
quality health care in any military medical treatment
facility or under the TRICARE program.

(2) DEFINITIONS.—In this subsection:

(A) The term ‘“‘eligible beneficiaries”
means covered beneficiaries (as defined i see-
tion 1072(5) of title 10, United States Code)
for purposes of eligible for mental and dental
care under chapter 55 of title 10, United States
Code.

(B) The term “TRICARE program’ has
the meaning given that term in section 1072(7)
of title 10, United States Code.

SEC. 1923. CONTINUED APPLICATION OF ANTITRUST LAWS.

Nothing in this Act shall be construed to modify, im-
pair, or supersede the operation of any of the antitrust
laws. For the purposes of this Act, the term “‘antitrust
laws” has the meaning given such term in subsection (a)
of the first section of the Clayton Act (15 U.S.C. 12(a)).

Such term also includes section 5 of the Federal Trade
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Jommission Act (15 U.S.C. 45) to the extent that such
section 5 applies to unfair methods of competition.
TITLE II—PROMOTING DISEASE
PREVENTION AND WELLNESS
Subtitle A—Medicare
SEC. 2001. COVERAGE OF ANNUAL WELLNESS VISIT PRO-
VIDING A PERSONALIZED PREVENTION PLAN.
(a) COVERAGE OF PERSONALIZED PREVENTION

PLAN SERVICES.

(1) IN GENERAL.—Section 1861(s)(2) of the
Social Security Act (42 U.S.C. 1395x(s)(2)) is
amended—
(A) 1 subparagraph (DD), by striking
“and” at the end;
(B) in subparagraph (EE), by adding
“and” at the end; and
(C) by adding at the end the following new
subparagraph:
“(FF) personalized prevention plan services (as
defined in subsection (hhh));”.

(2) CONFORMING AMENDMENTS.—Clauses (1)

and (11) of section 1861(s)(2)(K) of the Social Secu-
rity Act (42 U.S.C. 1395x(s)(2)(K)) are each
amended by striking ‘“‘subsection (ww)(1)” and in-

¢

serting “‘subsections (ww)(1) and (hhh)”.
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1 (b) PERSONALIZED PREVENTION PLAN SERVICES
2 DEFINED.—Section 1861 of the Social Security Act (42
3 U.S.C. 1395x) is amended by adding at the end the fol-
4 lowing new subsection:

5 “Annual Wellness Visit

6 “(hhh)(1) The term ‘personalized prevention plan
7 services’ means the creation of a plan for an individual—
8 “(A) that includes a health risk assessment
9 (that meets the guidelines established by the Sec-
10 retary under paragraph (5)(A)) of the individual
11 that is completed prior to or as part of the same
12 visit with a health professional described in para-
13 oraph (4); and

14 “(B) that—

15 “(1) takes into account the results of the
16 health risk assessment;

17 “(11) contains the elements described in
18 paragraph (2); and

19 “(i1) may contain the elements described
20 in paragraph (3).
21 “(2) Subject to paragraph (5)(H), the elements de-

22 seribed in this paragraph are the following:
23 “(A) The establishment of, or an update to, the

24 individual’s medical and family history.
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“(B) The establishment of, or an update to, the

following:

“(1) A scereening schedule for the next 5 to
10 years, as appropriate, based on rec-
ommendations of the United States Preventive
Services Task Force and the individual’s health
status, screening history, and age-appropriate
preventive services covered under this title.

“(11) A list of risk factors and conditions
that are of concern with respect to the indi-
vidual, development of a strategy to improve
health status through lifestyle or other interven-
tions that emphasize primary prevention, and
recommendations for appropriate programs and
informational resources for reducing or elimi-
nating such risk factors and conditions.

“(i1) A list of risk factors and conditions
for which secondary or tertiary prevention
interventions are recommended or are under-
way, and a list of treatment options and their
assoclated risks and benefits.

“(iv) A list of all medications currently

prescribed for the individual.
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“(v) A list of all providers of services and
suppliers regularly involved in providing care to
the individual.

“(C) The furnishing of personalized health ad-
vice and a referral, as appropriate, to health edu-
cation or preventive counseling services aimed at re-
ducing identified risk factors, or community-based
lifestyle interventions to reduce health risks and pro-
mote wellness, including weight loss, physical activ-
ity, smoking cessation, and nutrition.

“(D) A measurement of height, weight, body
mass index (or waist circumference, if appropriate),
and blood pressure.

“(E) Any other element determined appropriate
by the Secretary.

“(3) Subject to paragraph (5)(I), the elements de-

seribed in this paragraph are the following:

“(A) Referral for additional testing related to a
diagnosis of a possible chronic condition.

“(B) In the case of an individual with a diag-
nosed chronic condition, referral for or review of the
available treatment options.

“(C) The furnishing of or referral for any pre-
ventive services described in subparagraphs (A) and

(B) of subsection (ddd)(3).
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“(D) Cognitive impairment assessment.
“(E) Any other element determined appropriate
by the Secretary.

“(4) A health professional described in this para-
eraph is—

“(A) a physician;

“(B) a practitioner described in clause (1) of
section 1842(b)(18)(C); or

“(C) a medical professional (including a health
educator, registered dietitian, or nutrition profes-
sional) or a team of medical professionals, as deter-
mined appropriate by the Secretary, under the su-
pervision of a physician.

“(5)(A) For purposes of paragraph (1)(A), the Sec-
retary, not later than 1 year after the date of enactment
of the America’s Healthy Future Act of 2009, shall estab-
lish publicly available guidelines for health risk assess-
ments. Such guidelines shall be developed in consultation
with relevant groups and entities and shall provide that
a health risk assessment—

“(1) identify chronic diseases, modifiable risk
factors, and urgent health needs of the individual;
and

“(i1) may be furnished—
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“(I) through an interactive telephonic or
web-based program that meets the standards
established under subparagraph (D);

“(IT) during an encounter with a health
care professional; or

“(II) through any other means the Sec-
retary determines appropriate to maximize ac-
cessibility and ease of use by beneficiaries, while
ensuring the privacy of such beneficiaries.

“(B) The Secretary may coordinate with community-
based entities (including State Health Insurance Pro-
erams, Area Agencies on Aging, Aging and Disability Re-
source Centers, and the Administration on Aging) to—

“(1) ensure that health risk assessments are ac-
cessible to beneficiaries; and

“(i1) provide appropriate support for the com-
pletion of health risk assessments by beneficiaries.

“(C) The Secretary shall establish procedures to
make beneficiaries and providers aware of the requirement
that a beneficiary complete a health risk assessment prior
to or at the same time as receiving personalized prevention
plan services.

“(D) Not later than 1 year after the date of enact-
ment of the America’s Healthy Future Act of 2009, the

Secretary shall establish standards for interactive tele-
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phonic or web-based programs used to furnish health risk
assessments under subparagraph (A)(ii)(I).

“(E) To the extent practicable, the Secretary shall
encourage the use of, integration with, and coordination
of health information technology (including use of tech-
nology that is compatible with electronic medical records
and personal health records) and may experiment with the
use of personalized technology to aid in the management
of and adherence to provider recommendations in order
to improve the health status of beneficiaries.

“(F') A beneficiary shall be eligible to receive person-
alized prevention plan services under this subsection pro-
vided that the beneficiary has not received such services
within the preceding 12-month period. During the period
of 12 months after the date that the beneficiary’s first
coverage begins under part B, payment shall be made
under such part for only one of the following services:

“(1) An initial preventive physical examination

(as defined under subsection (ww)(1)).

“(i1) Personalized prevention plan services pro-
vided under this subsection.

“(G)(1) Not later than 1 year after the date of enact-
ment of the America’s Healthy Future Act of 2009, the
Secretary shall develop and make available to the public

a health risk assessment model. Such model shall meet
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the guidelines under subparagraph (A) and may be used
to meet the requirement under paragraph (1)(A).

“(1) Any health risk assessment that meets the
cuidelines under subparagraph (A) and is approved by the
Secretary may be used to meet the requirement under
paragraph (1)(A).

“(H)(1) Subject to clause (ii), the Secretary shall
issue guidance that—

“(I) identifies elements under paragraphs (2)
and (3) that are not required to be provided to a
beneficiary during each annual visit; and

“(IT) establishes a yearly schedule for appro-
priate provision of such elements.

“(i1) Personalized prevention plan services that are
provided to a beneficiary within the period of 12 months
after the date that such beneficiary’s first coverage period
begins under part B shall be required to include any ele-
ments included under paragraphs (2) and (3).”.

(¢) PAYMENT AND ELIMINATION OF COST-SHAR-
ING.—

(1) PAYMENT AND ELIMINATION OF COINSUR-
ANCE.—Section 1833(a)(1) of the Social Security
Act (42 U.S.C. 13951(a)(1)) 1s amended—

(A) in subparagraph (N), by inserting

“other than personalized prevention plan serv-
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ices (as defined in section 1861 (hhh)(1))” after

“(as defined in section 1848(3)(3))";

(B) by striking “and’ before “(W)”’; and

(C) by inserting before the semicolon at
the end the following: ““, and (X) with respect
to personalized prevention plan services (as de-
fined in section 1861(hhh)(1)), the amount paid
shall be 100 percent of the lesser of the actual
charge for the services or the amount deter-
mined under the payment basis determined
under section 18487,

(2) PAYMENT UNDER PHYSICIAN FEE SCHED-
ULE.—Section 1848(j)(3) of the Social Security Act
(42 U.S.C. 1395w—4(3)(3)) is amended by inserting
“(2)(FF) (including administration of the health
risk assessment) | after “(2)(EE),”.

(3) ELIMINATION OF COINSURANCE IN OUT-
PATIENT HOSPITAL SETTINGS.—

(A) EXCLUSION FROM OPD FEE SCHED-
ULE.—Section 1833(t)(1)(B)(iv) of the Social
Security Act (42 U.S.C. 13951(t)(1)(B)(iv)) 1is
amended by striking “and diagnostic mammog-
raphy” and inserting °‘, diagnostic mammog-
raphy, or personalized prevention plan services

(as defined in section 1861(hhh)(1))”.
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(B) CONFORMING AMENDMENTS.—Section

1833(a)(2) of the Social Security Act (42

U.S.C. 13951(a)(2)) 1s amended—

(1) in subparagraph (F'), by striking
“and” at the end;

(i1) in subparagraph (G)(ii), by strik-
ing the comma at the end and inserting *;
and”; and

(iii) by inserting after subparagraph
(G)(ii) the following new subparagraph:
“(H) with respect to personalized preven-

tion plan services (as defined in section

1861(hhh)(1)) furnished by an outpatient de-
partment of a hospital, the amount determined

under paragraph (1)(X),”.

(4) WAIVER OF APPLICATION OF DEDUCT-
IBLE.—The first sentence of section 1833(b) of the
Social Security Act (42 U.S.C. 13951(b)) is amend-
ed

(A) by striking “and” before “(9)”’; and

(B) by inserting before the period the fol-
lowing: ““, and (10) such deductible shall not
apply with respect to personalized prevention
plan  services (as defined in  section

1861(hhh)(1))”.
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Section 1862(a) of

2 the Social Security Act (42 U.S.C. 1395y(a)) is amend-

3 ed—
4

O o0 9 O W

10
11
12
13
14
15
16
17

(1) in paragraph (1)—

(A) in subparagraph (N), by striking
“and” at the end;

(B) in subparagraph (0O), by striking the
semicolon at the end and inserting *, and”’; and

(C) by adding at the end the following new
subparagraph:

“(P) in the case of personalized prevention plan

services (as defined in section 1861(hhh)(1)), which
are performed more frequently than is covered under

such section;”’; and

2

(2) in paragraph (7), by striking “or (K)” and

inserting “(K), or (P)”.

(e) EFFECTIVE DATE.—The amendments made by

18 this section shall apply to services furnished on or after

19 January 1, 2011.

20 SEC. 2002. REMOVAL OF BARRIERS TO PREVENTIVE SERV-

21
22

(a) DEFINITION OF PREVENTIVE SERVICES.

ICES.

Sec-

23 tion 1861(ddd) of the Social Security Act (42 U.S.C.

24 1395x(ddd)) 1s amended—
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“; Preventive

(1) in the heading, by inserting
Services” after “‘Services’’;

(2) in paragraph (1), by striking “not otherwise
described in this title” and inserting ‘“not desecribed
in subparagraph (A) or (C) of paragraph (3)”; and

(3) by adding at the end the following new
paragraph:

“(3) The term ‘preventive services’ means the fol-

lowing:

“(A) The screening and preventive services de-
scribed in subsection (ww)(2) (other than the service
desceribed in subparagraph (M) of such subsection).

“(B) An initial preventive physical examination
(as defined in subsection (ww)).

“(C) Personalized prevention plan services (as
defined in subsection (hhh)(1)).”.

(b) COINSURANCE.—

(1) GENERAL APPLICATION.—

(A) IN GENERAL.—Section 1833(a)(1) of

the  Social  Security Aet (42 U.S.C.

13951(a)(1)), as amended by section 2001(¢)(1),

1s amended—

(1) in subparagraph (T), by inserting
“(or 100 percent if such services are rec-

ommended with a grade of A or B by the
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United States Preventive Services Task
Force for any indication or population and
are appropriate for the individual)” after
“80 percent’’;
(i1) in subparagraph (W)—
(I) in clause (i), by inserting “(if
such subparagraph were applied, by
substituting ‘100 percent’ for ‘80 per-
cent’)” after ‘‘subparagraph (D)”’;
and
(IT) in clause (i1), by striking “80
percent” and inserting “100 percent’’;
(iii) by striking “‘and” before “(X)”;
and

(iv) by inserting before the semicolon
at the end the following: *, and (Y) with
respect to preventive services described in
subparagraphs (A) and (B) of section
1861(ddd)(3) that are appropriate for the
individual and, in the case of such services
described in subparagraph (A), are rec-
ommended with a grade of A or B by the
United States Preventive Services Task
Force for any indication or population, the

amount paid shall be 100 percent of the
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lesser of the actual charge for the services
or the amount determined under the fee
schedule that applies to such services
under this part”.
(2) ELIMINATION OF COINSURANCE IN OUT-
PATIENT HOSPITAL SETTINGS.—

(A) EXCLUSION FROM OPD FEE SCHED-
ULE.—Section 1833(t)(1)(B)(iv) of the Social
Security Act (42 U.S.C. 13951(t)(1)(B)(iv)), as
amended by section 2001(¢)(3)(A), is amend-
ed—

(i) by striking “or” before ‘“‘personal-
ized prevention plan services”; and

(i1) by inserting before the period the
following: *“, or preventive services de-
scribed in subparagraphs (A) and (B) of
section 1861(ddd)(3) that are appropriate
for the individual and, in the case of such
services described in subparagraph (A), are
recommended with a grade of A or B by
the United States Preventive Services Task

Force for any indication or population’.

(B) CONFORMING AMENDMENTS.—Section

1833(a)(2) of the Social Security Act (42

*S 1796 PCS
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U.S.C. 13951(a)(2)), as amended by section
2001(c)(3)(B), is amended—
(i) in subparagraph (G)(ii), by strik-
ing “and” after the semicolon at the end;
(i1) in subparagraph (IH), by striking
the comma at the end and inserting
and”’; and
(ii1) by inserting after subparagraph

(H) the following new subparagraph:

“(I) with respect to preventive services de-
seribed in subparagraphs (A) and (B) of section
1861(ddd)(3) that are appropriate for the indi-
vidual and are furnished by an outpatient de-
partment of a hospital and, in the case of such
services described in subparagraph (A), are rec-
ommended with a grade of A or B by the
United States Preventive Services Task Korce
for any indication or population, the amount
determined under paragraph (1)(W) or
(1)(Y),”.

(¢) WAIVER OF APPLICATION OF DEDUCTIBLE FOR

22 PREVENTIVE SERVICES AND COLORECTAL (CANCER

23 SCREENING TESTS.

Section 1833(b) of the Social Secu-

24 rity Act (42 U.S.C. 13951(b)), as amended by section

25 2001(¢)(4) is amended—

*S 1796 PCS
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(1) in paragraph (1), by striking “‘items and
services described in section 1861(s)(10)(A)” and in-
serting “‘preventive services described in subpara-
oraph (A) of section 1861(ddd)(3) that are rec-
ommended with a grade of A or B by the United

States Preventive Services Task Foree for any indi-

cation or population and are appropriate for the in-

dividual.”; and

(2) by adding at the end the following new sen-
tence: “‘Paragraph (1) of the first sentence of this
subsection shall apply with respect to a colorectal
cancer screening test regardless of the code that is
billed for the establishment of a diagnosis as a result
of the test, or for the removal of tissue or other mat-
ter or other procedure that is furnished in connec-
tion with, as a result of, and in the same clinical en-
counter as the screening test.”.

(d) EFFECTIVE DATE.—The amendments made by
this section shall apply to items and services furnished on
or after January 1, 2011.

SEC. 2003. EVIDENCE-BASED COVERAGE OF PREVENTIVE
SERVICES.
(a) AurHoriry To Mopiry or ErimiNaTE CoOv-

ERAGE OF CERTAIN PREVENTIVE SERVICES.—

*S 1796 PCS
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(1) IN GENERAL.—Section 1834 of the Social

Security Act (42 U.S.C. 1395m) is amended by add-

ing at the end the following new subsection:

“(n) Aurtorrry To Moprry orR ELIMINATE COV-

ERAGE OF CERTAIN PREVENTIVE SERVICES.—Notwith-
standing any other provision of this title, effective begin-

ning on January 1, 2010, if the Secretary determines ap-

propriate, the Secretary may

“(1) modify-
“(A) the coverage of any preventive service
described in  subparagraph (A) of section
1861(ddd)(3) to the extent that such modifica-
tion 1s consistent with the recommendations of
the United States Preventive Services Task
Foree; and
“(B) the services included in the initial
preventive physical examination described in
subparagraph (B) of such section; and
“(2) provide that no payment shall be made
under this title for a preventive service described in
subparagraph (A) of such section that is not rec-
ommended with a grade of A, B, C, or I by such
Task Force.”.
(2) CONSTRUCTION.—Nothing in the amend-

ment made by paragraph (1) shall be construed to

*S 1796 PCS
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affect the coverage of diagnostic or treatment serv-
ices under title XVIII of the Social Security Act.
(b) SUPPORT FOR OUTREACH AND EDUCATION RE-

GARDING PREVENTIVE SERVICES.—

O o0 9 N U B~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

(1) FUNDING.—

(A) IN GENERAL.—Out of any funds in the
Treasury not otherwise appropriated, there are
appropriated for fiscal year 2010, $15,000,000
to the Centers for Medicare & Medicaid Serv-
ices Program Management Account for the pur-
poses described in subparagraph (B). Amounts
appropriated under this subparagraph shall—

(1) be disbursed to such Account on

January 1, 2010; and

(i1) remain available until expended.

(B) PURPOSES DESCRIBED.—The purposes

described in this subparagraph are as follows:
(1) To conduct education and outreach
activities to Medicare beneficiaries and
health care providers regarding the cov-
erage of preventive services (as defined in
section 1861(ddd)(3) of the Social Security

Act, as added by section 2002(a)) under

the Medicare program under title XVIII of

*S 1796 PCS
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such Act in order to encourage optimal uti-
lization of such services.

(i1) To coordinate such education and
outreach activities with community-based
entities, including State Health Insurance
Programs, Area Agencies on Aging, and
Aging and Disability Resource Centers,
that are carrying out the activities de-
scribed 1n section 1861(hhh)(5)(B) of the
Social Security Act, as added by section
2001(b).

(C) AcTiviTy SUPPORT.—Out of the

amounts appropriated under subparagraph (A),

the Secretary may provide support and assist-

ance for activities conducted by community-

based entities as described under subparagraph

(B) ().

(2) HHS STUDY AND REPORT TO CONGRESS.—

(A) STuDY.—The Secretary of Health and

Human Services shall conduct a study on pre-

ventive services under the Medicare program.

Such study shall include an analysis of—

*S 1796 PCS

(1) the implementation of the amend-
ments made by section 101(a) of the Medi-

care Improvements for Patients and Pro-
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viders Act of 2008 (Public Law 110-275;

122 Stat. 2496), including a description of
plans to add coverage of additional preven-
tive services pursuant to such amend-
ments; and

(i) the implementation of the edu-
cation and outreach activities under para-

oraph (1)(B).

(B) REPORT.—Not later than 1 year after
the date of the enactment of this Act, the Sec-
retary of Health and Human Services shall sub-
mit to Congress a report on the study con-
ducted under subparagraph (A), together with
recommendations for such legislation and ad-
ministrative action as the Secretary determines
appropriate.

(C) FuNDING.—Out of the amounts appro-
priated under paragraph (1)(A), an amount not
oreater than $1,000,000 shall be made available
to carry out this paragraph.

(3) GAO STUDY AND REPORT TO CONGRESS.—

(A) STuDY.—The Comptroller General of
the United States shall conduct a study on ex-
isting efforts by the Secretary of Health and

Human Services to improve utilization of pre-

*S 1796 PCS
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ventive services under the Medicare program,
including primary, secondary, and tertiary serv-
ices and the use of health information tech-
nology to coordinate such services. Such study
shall include an analysis of—

(1) the utilization of and payment for
preventive services under the Medicare pro-
oram; and

(i1) whether barriers to optimal utili-
zation of and access to such services exist
and if so, what are those barriers.

(B) REPORT.—Not later than 2 years after
the date of the enactment of this Act, the
Comptroller General of the United States shall
submit to Congress a report on the study con-
ducted under subparagraph (A), together with
recommendations for—

(1) improving access to, and utilization
and coordination of, primary, secondary,
and tertiary preventive services under the
Medicare program, with an emphasis on
the most costly chronic conditions affecting

Medicare population; and

*S 1796 PCS
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(11) such legislation and administrative
action as the Comptroller General deter-
mines appropriate.

(C) FunNDING.—Out of any funds in the
Treasury not otherwise appropriated, there are
appropriated $2,000,000 to carry out this para-
oraph. Amounts appropriated under this sub-
paragraph shall remain available until ex-
pended.

SEC. 2004. GAO STUDY AND REPORT ON MEDICARE BENE-
FICIARY ACCESS TO VACCINES.

(a) STUDY.—The Comptroller General of the United
States (in this section referred to as the “Comptroller
General””) shall conduct a study on the ability of Medicare
beneficiaries who were 65 years of age or older to access
routinely recommended vaccines covered under the pre-
seription drug program under part D of title XVIII of the
Social Security Act over the period since the establishment
of such program. Such study shall include the following:

(1) An analysis and determination of—

(A) the number of Medicare beneficiaries
who were 65 years of age or older and were eli-
oible for a routinely recommended vaccination

that was covered under part D;

*S 1796 PCS
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(B) the number of such beneficiaries who
actually received a routinely recommended vac-
cination that was covered under part D; and
(C) any barriers to access by such bene-
ficiaries to routinely recommended vaccinations

that were covered under part D.

(2) A summary of the findings and rec-
ommendations by government agencies, departments,
and advisory bodies (as well as relevant professional
organizations) on the impact of coverage under part
D of routinely recommended adult immunizations
for access to such immunizations by Medicare bene-
ficiaries.

(b) REPORT.—Not later than June 1, 2010, the
Comptroller General shall submit to the appropriate com-
mittees of jurisdiction of the House of Representatives and
the Senate a report containing the results of the study
conducted under subsection (a), together with rec-
ommendations for such legislation and administrative ac-
tion as the Comptroller General determines appropriate.

(¢) FUNDING.—Out of any funds in the Treasury not
otherwise  appropriated, there are  appropriated
$1,000,000 for fiscal year 2010 to carry out this section.
SEC. 2005. INCENTIVES FOR HEALTHY LIFESTYLES.

(a) MEDICARE DEMONSTRATION PROJECT.—

*S 1796 PCS
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(1) ESTABLISHMENT.—

(A) IN GENERAL.—The Secretary shall es-
tablish and implement a demonstration project
under title XVIII of the Social Security Act to
test programs that provide incentives to Medi-
care beneficiaries to reduce their risk of avoid-
able health outcomes that are associated with
lifestyle choices, including smoking, exercise,
and diet.

(B) EVIDENCE REVIEW.—Prior to the es-
tablishment of the demonstration project, the
Secretary shall review the available evidence, lit-
erature, best practices, and resources relevant
to the Medicare population that are related
to—

(1) programs that promote a healthy
lifestyle and reduce health risk factors; and
(i1) providing individuals with incen-
tives for participating in such programs.
(2) DURATION AND SCOPE.—

(A) DURATION.—The Secretary shall con-
duct the demonstration project for an initial pe-
riod of 3 years, beginning not later than July
1, 2010, with authority to continue for an addi-

tional 2 years any program or program compo-

*S 1796 PCS
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nent that 1s determined to be effective under

the interim evaluation and report described

under subsection (b).

*S 1796 PCS

(B) ScorPE.—

(1) IN GENERAL.—The Secretary shall
select not more than 10 sites to conduct
the programs described in paragraph (3),
and may select such sites in coordination
with other community-based programs that
are oriented towards promoting healthy
lifestyles, reducing risk factors, and reduc-
ing the impact of chronic diseases (includ-
ing programs conducted by the Adminis-
tration on Aging, the Centers for Disease
Control and Prevention, and the Agency
for Healthcare Research and Quality).

(i) SELECTION.—In selecting sites to
participate in the demonstration project,
the Secretary shall select—

(I) not less than 2 sites that are
located in rural areas; and

(IT) not less than 2 sites that
serve a minority community (including

Native American communities).
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(11) PREFERENCE.—In selecting sites
to participate in the demonstration project,
the Secretary may give preference to orga-
nizations that have demonstrated experi-
ence in designing and implementing pro-
orams that provide incentives to adults to
make healthy lifestyle choices.

(3) PROGRAM DESCRIBED.—The Secretary shall
select programs that are evidence-based and de-
signed to help Medicare beneficiaries make healthy
lifestyle choices to reduce their health risks, includ-
ng—

(A) ceasing use of tobacco products;

(B) controlling or reducing their weight;

(C) controlling or lowering their choles-
terol;

(D) lowering their blood pressure;

(E) learning strategies to avoid the onset
of diabetes or, in the case of a diabetic, improv-
ing the management of such condition;

(F) reducing the risks of falls; and

(G) other approaches as 