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DATE: May 21, 2009

SUBJECT:  Materials regarding CNCS Inspector General

Following our discussion today, | have compiled materials relevant to Gerald Walpin's
performance and conduct as Inspector General for the Corporation for National and
Community Service.

Please let me know if you have any questions. You may reach meat- or
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May 21, 2009
MEMORANDUM FOR THE RECORD

FROM: Frank R. Trinity%"% ,? h g

General Counsel

SUBJECT: GERALD WALPIN’S PERFORMANCE AND CONDUCT AS INSPECTOR

GENERAL '

In my position as General Counsel I have observed the following issues with Gerald Walpin’s performance
and conduct as Inspector General.

A.

St. HOPE Academy. Tab I.

The Inspector General engaged in inappropriate public commentary on pending matters, failed to
provide relevant material to agency and U.S. Attorney decision-makers, and submitted a “Seven
Day” Special Report to Congress contrary to the applicable provisions of the Inspector Genera! Act.

Equal Opportunity Issues. Tab 2.

The Inspector General approved a parody with ethnic, gender, and other stereotypes; when
management informed him that it had caused offense to at least one employee in the Office of
Inspector General, he declined to take corrective action.

In rendering a decision removing an OIG employee, the Inspector General commented at length on
the employee’s protected EO activity.

The Inspector General complained to the CEO about an inter-generational awareness program
conducted by the Corporation’s EO office, calling it a “wasteful use of Corporation assets for an
insufficient, if any, Corporation purpose.”

- In meetings with the Board of Directors and the Chief Executive Ofﬁcér, the Inspector General

repeatedly disparaged the Corporation’s EO office’s ability to conduct investigations -- while the EOQ
office was conducting an investigation involving the Office of Inspector General.

CUNY AmeriCorps program. Tab 3.

The Inspector General substituted his personal views for policy judgments made by Congress,
recommending that the Corporation recoup up to $75 million from CUNY.

Disregard of Miscellaneous Receipts Act. Tab 4.

The Inspector General, over the General Counsel’s objections, recommended that the CEO deposit

recovered funds in violation of the Miscellaneous Receipts Act (a statute with potentially criminal
sanctions).

Disclosure of confidential White House communications. Tab 5.

Over OMB’s objections and contrary to OMB Circular A-11, the Inspector General disclosed
confidential OMB budget deliberations in his personal introduction to a Semi-Annual Report to
Congress. ‘



Tab 1
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Acting United States Attorney Lawrence G. Brown
Eastern District of California

FOR IMMEDIATE RELEASE CONTACT: Lauren Horwood
Thursday, April 9, 2009 PHONE: 916-554-2706
www.usdoj.gov/usao/cae usacae.edcapress@usdoj gov

UNITED STATES SETTLES CLAIMS ARISING OUT OF ST. HOPE ACADEMY’S
SPENDING OF AMERICORPS GRANTS AND EDUCATION AWARDS
Federal Suspension of St. HOPE Academy, Kevin Johnson & Dana Gonzalez Will Be
Terminated

SACRAMENTO, Calif. — Acting United States Attorney Lawrence G. Brown announced
today that St. HOPE Academy has agreed to pay $423,836.50 to settle allegations that St. HOPE
did not appropriately spend AmeriCorps grant awards and education awards in accordance with
the terms of grant requirements and did not adequately document its expenditures of grant
awards. The amount of the civil settlement represents one-half of the $847,673 in AmeriCorps
grant funds received by St. HOPE Academy. During the relevant time period, Sacramento Mayor
Kevin Johnson was Chief Executive Officer of St. HOPE and Dana Gonzalez was the Executive
Director of St. HOPE. Under the terms of the agreement, which includes mandatory grant
administration training for Mayor Johnson and Ms. Gonzalez, suspension from federal programs
will be terminated. ‘

“The agreement reached strikes a proper balance between accountability and finality.
St. HOPE Academy must pay a significant amount for its improper handling of AmeriCorps
funds. The lifting of the suspension against all parties, including Mayor Johnson, removes any
cloud whether the City of Sacramento will be prevented from receiving much-needed federal
stimulus funds,” said Acting U.S. Attorney Brown.

According to Assistant United States Attorney Kendall J. Newman, the lead government
attorney in the case against St. HOPE, AmeriCorps grant funds were awarded by the State of
California to St. HOPE and administered by St. HOPE during 2004 through 2007. Additionally,
AmeriCorps members were entitled to Education Awards if they fulfilled their service
requirements for St. HOPE according to the terms of the grant requirements. The United States
contends that St. HOPE did not appropriately spend the grant awards according to the terms of
the grant requirements and did not adequately document its expenditures of the grant funds.

On September 28, 2008, the Debarment and Suspension Official for the Corporation for
National and Community Service (the “Corporation”), notified St. HOPE, Johnson, and
Gonzalez that they were suspended from participation in federal procurement and
non-procurement programs for a temporary period of time pending completion of an
investigation by the United States Attorney’s Office, or conclusion of any legal or debarment
proceedings resulting from the investigation of the alleged misuse of federal funds provided in
support of the AmeriCorps grants.

In settlement, St. HOPE acknowledged that it did not adequately document a portion of its



expenditures of the grant awards. The settlement terms are:

. St. HOPE will make an initial payment of $73,836.50 by electronic transfer
withia five business days from today;

. Kevin Johnson will pay $72,836.50 of the initial payment by St. HOPE, with
possible repayment to Johnson by St. HOPE when it is financially able to do so;
and

. Dana Gonzalez will pay $1,000.00 of the initial payment by St. HOPE.

. St. HOPE has entered into a stipulated judgment for $350,000.00, plus five
percent annual interest, payable at $35,000 annually for 10 years, the final .
paymeant of which will include interest.

Within five business days from today:

. Johnson and Gonzalez shall each register to take an online course offered by
Management Concepts titled “Cost Principles™;

. Johnson and Gonzalez will provi.de written proof to the Corporation of having
registered for the course.

Within 120 days from today:
. Johason and Gonzalez will complete the course; and

. Johnson and Gonzalez will provide written verification under oath of having
completed the course.

As part of the settlement, the Corporation will terminate the suspension of St. HOPE,
Johnson, and Gonzalez from participation in federal procurement and non-procurement programs
upon all of the following occurring:

. The settlement agreement having been signed by all parties;

. St. HOPE having made the Initial Payment of $73,836.50;

- St HOPE having signed the Stipulated Judgment;

. Johnson and Gonzalez having made paymients to St. HOPE; and

. Johnson and Gonzalez having provided verification of having registered for the
“Cost Principles” course.

Additionally, the Corporation will not institute debarment proceedings against St. HOPE
with respect to the AmeriCorps grants so long as it complies with the terms of the settlement
agreement. The Corporation also will not institute debarment proceedings against Johnson and
Gonzalez with respect to the AmeriCorps grants so long as they comply with their obligations
under the settlement agreement, including certification of the course completion.

HEHH
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August 7, 2008

Lawrence G. Brown, Esq. ,
First Assistant United States Attorney .

John Vincent, Esq.
Chief of the Criminal Division

Kendall J. Newman, Esq.
Chief of the Civil Affirmative Section

Office of the United States Attorney
for the Eastern District of California
501 1 Street
Suite 10-100
-Sacramento, CA 95814

Re: Kevin Johnson and Dana Gonzalez Via Federal Express |
Dear Messrs. Brown, Vincent, and Newman:

I am forwarding to each of you herewith our referral to your office for criminal and civil
prosecution of Kevin Johnson and Dana Gonzalez, respectively President/CEO and Executive
Director of the St. HOPE Academy (*SHA"), for false and fraudulent conduct in connection with
$845,018.75 in Federal funds, disbursed to and for SHA under a grant to SHA covering grant
years 2004-05, 2005-06, and 2006-07. Accompanying the 30 page referral are two binders of
suppomng documents referenced in the referral providing evidentiary support for the statements
in the referral. (I have not burdencd Mr. Brown with the evidentiary binders, but, if 1 am
incorrect in my assumption that he would prefer not to receive them, I will forward another set to
him on his request.)

As detailed in the accompanying referral, Mr. Johnson converted for his personal use and
for the use of StHOPE Academy (Mr. Johnson's controlled entity) the portion ($677.310,77)
paid directly to SHA, and fraudulently caused the Government to disburse the balance
($167,707.94) ta persons not cntitled to benefit. Violations of various Federal penal statutes,
including obtaining by fraud Federal funds under a grant (18 U.S.C. § 666). filing of false and
fraudulent claims (18 U.S.C. § 287), and the making of false and fraudulent statements (18
U.S.C. § 100]) are detailed.

1201 New York Avenue, NW # Suite 830, Washington, DC 20525 US Aﬁ
;@ 202-606-9390 * Hotline: 800-452-8210 * www,cncsojg.gov
: Freedom Corps
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U.S. DEPARTMENT OF JUSTICE

United States Attorney
Eastern District of California

Lawrence G. Brawn

Acting United States Attorney

Robert T. Matsui

United States Courthouse Phone 916/554-2700
501 1 Strect, Suite 10-100 Fax  916/554-2900
Sacrameno, CA 95814 TTD 916/554-2855

April 29, 2009

Kenneth W. Kaiser, Esq.

Chair, Integrity Committee

Counsel of the Inspectors General on Integrity and Eﬂ'lcncncy
c¢/o Criminal Investigative Division

Federal Bureau of Investigation, Department of Justice

935 Pennsylvania Avenue, NW

Washington, DC 20535-0000

Re: United States v. St. HOPE Academy, Kevin Johnson & Dana Gopzalez
Dear Mr. Kaiser:
I am the Acting United States Attorney for the Eastern District of California. I am writing to

" express my Office’s concerns about the conduct of the Corporation for National and Community
Service (CNCS) Inspector Geueral Gemld Walpm, and his staff in the handling of United States v.

In our experience, the role of an Inspector General is to conduct an unbiased investigation, and
then forward that investigation to my Office for a determination as to whether the facts warrant a
criminal prosecution, civil suit or declination. Similarly, I understand that after canducting such an
unbiased investigation, the Inspector General is not intended to act as an advocate for suspension or
debarment. However, in this case Mr. Walpin viewed his role very differently. He sought to act as the
investigator, advocate, judge, jury and town cricr.

Very briefly, this matter resulted from the alleged misuse of AmeriCorps grant funds by St.
HOPE Academy, and the involvement in the alleged misuse by St. HOPE's then Chief Executive
Officer Kevin Johnson, and Executive Director Dana Gonzalez. Kevin Johnson is a former NBA
basketball player, and was a Sacramento mayoral candidate, subsequently elected Mayor, when this
matter first came to light during fall 2008. Thus, this matter received significant local press coverage.



This matter was referred to our Office on August 7, 2008. However, even before our Office
officially received this matter, we learned about it in April and June 2008 though articles in the
Sacramento Bee newspaper, including commeants from an IG spokesperson. Moreover, we
considered the IG referral somewhat unusual in that it was accompanied by a letter from Mr. Walpin
(enclosed) explaining that he viewed the conduct in this case as egregious and warranted our pursuing
the matter criminally and civilly. '

Within a few weeks thereafter, on August 25, we met with Mr. Walpin and 2 investigators
from his office. We expressed our concerns that the conclusions in their report seemed overstated
and did not accurately reflect all of the information gathered in their investigation. We also
highlighted numerous questions and further investigation they needed to conduct, including the fact
* that they had not done an audit to establish how much AmeriCorps money was actually misspent.

Despite our expressed concerns and the need for further analysis, the néxt we leamed of this
matter was again through the Sacramento Bee newspaper. First, on September 5, 2008, an IG
spokesperson informed the newspaper that the matter had been referred to our Office, but also added
that a “referral means that it’s our opinion that there is some truth to the initial allegations...” Second,
Mr, Walpin apparently advocated to have St. HOPE, Johnson and Gonzalez immediately placed on a
list of parties suspended from receiving federal funds. We leamed of that determination through
Sacramento Bee articles quoting extensively from a press release issued by Mr. Walpin's office on
September 25, 2008. Not only was it extremely questionable for Mr. Walpin to issue a press release,
it contained staternerits such as: “[i]f we find really egregious stuff and we want to stop the bleeding,
we seek immediate suspension...” Moreover, the IG publically released the findings of his
investigation.

On September 26, 2008, I participated in a conference call in which then U.S. Attomney
McGregor Scott emphatically informed Mr. Walpin that under no circumstance was he to
communicate with the media about a matter under investigation. We also informed Mr. Walpin that
his actions were hindering our investigation and handling of this matter. In fact, as a result of Mr.
Walpin’s public pronouncements on the eve of the mayoral election, McGregor Scott felt compelled
to inform the media that our Office did not intend to fite any criminal charges.

During the following months our Office was involved in actively pursuing a potential civil
casc in this matter, working with investigators in the IG*s office, obtaining additional discovery, and
negotiating a possible resolution. On March 24, 2009, the Sacramento Bee published an editorial
(enclosed) that this matter needed prompt resolution. On that same day, an attorney in my Office
telephoned Mr. Walpin concerning the ongoing efforts to attempt to resolve the matter. First,
although Mr. Welpin stated that he did not make debarment determinations, he made it clear that he
wauld advocate and seek to control the outcome so that S§t. HOPE and Mayor Johnson were debarred
for 3 years. Second, he stated that he had sent a letfer fo the editor to the Sacramento Bee. |
prompitly called Mr. Walpin and asked him to retract the letter, and reminded him about our previous
admonition that he should not be communicating with the press. I advised Mr. Walpin that Kevin
Johnson’s status as Mayor did not entitle him to a “free pass”, but the matter merited a certain level of
sensitivity. Needless to say, my comments fell on deaf ears, and the Sacramento Bee gladly ran Mr.
Walpin's letter as a special editorial (enclosed).
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Negotiations continued between my Office and counsel for St. HOPE and Mayor Johnson. As
part of that process, St. HOPE’s counsel provided evidence that they asserted helped establish that a
significant portion of the AmeriCorps grant funds were appropriately expended. For example, the
referral from the IG expressly concluded that St. HOPE “AmeriCorps Members Performed No
Tutoring.” However, the evidence St. HOPE provided included a statement from Herinder Pegany,
the Principal of an elementary school, stating that St. HOPE AmeriCorps members had performed
after-school tutoring at his school. When asked to review this material, members of Mr. Walpin’s
office revealed that CNCS investigators had interviewed Mr. Pegany and had obtained a similar
statement from him, but did not include it in their report or disclose it to my Office.

When confronted by the non-disclosure, Mr. Walpin sought to defend why his office had not
included all of the relevant material in their referral. Moreover, Mr. Walpin advised an attorney in
my office that once again he was writing to the Sacramento Bee (enclosed). Only by calling upon
General Counsel for CNCS were we able to convince Mr. Walpin not to send his letter to the
newspaper.

Ultimately, despite the hindrance of Mr. Walpin, due to the extraordinary assistance of CNCS
General Counsel Frank Trinity and Associate General Counsel Irshad Abdal-Haqq, we were able to
negotiate a resolution of this matter very favorable to the interests of the United States. Although 1
have stated repeatedly in this letter that our Office does not believe in trying a matter in the media, it
is worth noting that in a column in the Sacramento Bec newspaper the day afier the settlement was
announced, the columnist concluded: "Johnson and his nonprofit will repay half of the $847,673 in
grants. Johnson will take an online course on federal grants. And Sacramento is clear to tap millions
in federal dollars....The conclusion wasn’t a slap on the wrist or fraud. It was the system rising above
those who cheapened it."

In summary, the IG should be a fact-finding impartial investigative arm of the CNCS agency.
Although I recognize that a strong IG is necessary to ensure that allegations of wrongdoing are
investigated, I believe that Mr. Walpin overstepped his authority by electing to provide my Office
with selective information and withholding other potentially significant information at the expense of
determining the truth. I believe that rather than ensuring protection of a respected federal agency, he
tarnished its reputation. Please contact me if you need additional information.

Sincerely,

C><‘°‘"4Vﬂ-\

LAWRENCE G. BROWN
Acting United States Attorney

Enclosure

cc: Alan Solomont, Chatrman CNCS
Stephen Goldsmith, Vice Chairman CNCS
Nicola Goren, Acting CEO CNCS



I would hazard a guess that most U.S. Attomey's offices have had experience in
prosecuting those violations in the context of a for-profit Government contractor, but not in the
context of a not-for-profit Government grantee. No one hesitates for & moment in prosecuting a
for-profit Government contractor who executes a contract with the Government to produce a
specified product, but instead uses the Government funds for other purposes, such as financing
other non-contract activities, and, to obtain the Government funds, misrepresents to the
Govemnment that the funds had been used for the contract specified activities. This type of
criminal conduct has occurred for example, in the cost-plus contract context, when the
contractor uses its labor and material for a non-contract activity but charges those costs to the
Govemment contract.

That is essentially what our accompanying referral shows occurred here, except that the
recipient was not a for-profit entity but a not-for-profit entity, obtaining Government funding by
proclaiming its purpose was to do a specific and identified type of activity to benefit the
community, and instead used the fiinds and labor financed by the Government for omcr

purposes.

Prosecution here would be in furtherancé of the formation late in 2006, by the Criminal
Division of the Justice Department of the National Procurement Fraud Task Force, of which [ am
now a member. As the Deputy Attorney General then stated, in announcing this new endeavor,
because” [w]e simply cannot tolerate fraud and abuse in government contracting, it is necessary™
to increase criminal enforcement in areas of procurement fraud™ — which he specifically defined
as including “grant fraud” — to make clear to the “public” that “anyone who is cheating the
system will be held accountable.” To that end, the DOJ “encourage{s] agencies to refer more
cases for ¢ivil and criminal prosecution.” And DOJ, in the announcement of this initiative, stated
that “the key to a renewed and sustained effort against procurement fraud is an energized and
empowered IG community working in tandem with .... Federal prosecutors.” That is exactly
what this IG office is endeavoring to do here. -

In some ways, this type of crime is worse in the not-for-profit context than in the for-
profit context. While [ certainly do not minimize the importance of preventing fraud and
improper conversion of Government funds in the for-profit context, the primary damage fo the
Govermnment is usually money. In contrast, in the not-for-profit context about which I write, the
damage to the Government has two important aspects: certainly improper taking of Government
funds is one; but the second is the serious adverse effect it has to this important Government
program to incentivize Americans to volunteer for the benefit of the community and those in
need of assistance. At the heart of this referral is AmeriCorps, a Congressionally-mandated
program, involved here, to obtain mainly young-adult Americans who contribute a block of their
time to revitalize a community and tutor young disadvantaged in order to raise their educational
prowess. When those who sign up to do this work (for a de minimis living allowance and, on
completion of the required number of hours, an Education Award up to a maximum of $4725
which can be used for tuition or payment of college loans), are not usgd to do the specified
tutoring and community improvements, but instead for menial tasks, these volunteers become
discouraged and, when the reality of their AmeriCorps time becomes known to prospective
volunteers. it tums them off and disparages the reputation of the AmeriCorps program as a
whole.



In addition. because the grant world seems to have its own means of communication, the
fact that principals .of a grantee engaged in this type of conduct without any significant penalty
weakens any deterrence against similar conduct by others.

Because of the importance that [ and my office put on this referral, 1, together with my
two Special Agents, Jeffrey Morales and Wendy Wingers, who have pursued this investigation,
would like to meet with the three of you in your office to discuss this matfer, at the earliest time
after you have had an opportunity to review it. I will call you to discuss a date that meets your
schedule.

When we fix on a date, I would eppreciate the opportunity of greeting Scott McGregor,
the U.S. Attomey, or, at his decision, having him join in our discussion. For that reason, I am
forwarding to him a copy of this letter (without the accompénying material) with a cover note.

v ly yours,
d Walpin
Inspector General
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The 1993 Act also established the Office of Inspector
General. The OIG conducts and supervises
independent and objective audits and investigations
of Corporation programs and operations to weed out
wrongdoing, waste and Inefficiency. Also, based on
the results of these audits and Investigations, the
OIG recommends policies to  Corporation
management to promote economy and efficiency
and prevent and detect, waste, fraud and abuse.

Click here to view our Fraud brochure,
or right click to get a printable download

Click here to view our All About Audits
brochure, or right click to get a printable
download
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. A
Story" Featuring John Glenn

Note: Some of our reports are available in their entirety in the Adobe Acrobat format
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our reports you may download the software from www.adobe.com.

"~ Send mail to postmaster@cncsig.gov with questions or comments about this web site. The message
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Office of Inspector General
Corporation for National and Community Service

FOR IMMEDIATE RELEASE

Contact:

William Hillburg, Director of Communications
(202) 606-9368

WASHINGTON, DC (Septcmber 25, 2008) - The Federal agéncy in charge of the
AmeriCorps volunicer program on Wednesday (September 24) suspended St HOPE
Academy, Kevin Jobnson, its founder and former president, and Dana Gonzalez,
cxecutive director of St. HOPE's Neighborhood Corps, from all access to Federal grants
and contracts for up to one year.

The decision of the Corporation for Natipnal and Community Service (“Corporation™}
resulted from 3 recommendation made by the Office Inspector Genéral (“OIG™), which
was based on information developed in an investigation of St. HOPE and its principals,
which is ongoing. The suspension, which immediately went into effect September 24,
bars St. HOPE Academy, Johnson and Gonzalez from receiving or using funds from any
Federal agency for up to one year, or pending completion of the OIG investigation.

The OIG, in its recommendation for suspension, cited numerous potential criminal and
grant violations, including diversion of Federal grant funds, misuse of AmeriCorps
members, and false claims made against a taxpayer-supported Federal agency.

“I appreciate the Corporation's action in implementing our recommendation and in
supporting our ongoing investigation,” said Inspector General Gerald Walpin. “Given that
there exists evidence to suspect improper and fraudulent misuse of grant funds and
AmeriCorps members, it is important that immediate action be taken. Between now and
the completion of the OIG's investigation, we must protect the public interes( from the
potential repetition of this conduct by this grantee and its principals.” .

In its writien suspension decision, the Corporation cited numerous AmetiCorps grant
violation and diversions of Federal funds. It stressed that “the diversion of grant funds is
so serious a violation of the terms of the grant agreement that immmediate action via
suspension is required to protect the public interest and restrict the offending parties'
involvement with other Federal programs and activities.”

Under the terms of its Corporation grant, St HOPE officials agreed to deploy their
Neighborhood Corps AmeriCorps members to tutor students at its charter schools,
redevelop one building per year in Sacramento’s Oak Park neighborhood and coordinate
marketing and logjstics for St. HOPE'’s Guild Theater and Art Gallery.

1



The cited violations of St. HOPE's grant agreement included:

- Misusing AmeriCorps members, financed by Federal grant funds, to personally
benefit Kevin Johnson, including driving him to personal appointments, washing
his car and running personal errands.

- Unlawfully supplementing St. HOPE staff salaries with Federal grant funds by
enrolling two employees in the AmeriCorps program and giving them Federally
funded Corporation living allowances and education awards.

- Improperly using members to cngage in banned political activities, namely
supporting the election of Sacramento School Board candidates.

- Improperly taking members assigned to serve in Sacramento to New York City to
promote St. HOPE's establishment of a Harlem charter school.

- Misusing AmeriCorps members, who, under the grant, were supposed to be
tutoring elementary and high school students, to instead Serve in clerical and
janitorial positions at St. HOPE's charter schools.

- Misusing AmeriCorps members to recruit students for St. HOPE's charter schools.

St. HOPE Academy, Johnson and Ganzalez each has the opportunity to challenge the
suspensions, and has 30 days to respond to the Corporation.

During the suspension period, St HOPE Academy, Johnson and Gonzalez will be
included in the Excluded Parties List System, a database maintained by the U.S. General
* Services Administration (www.cpls.gov). The list is used by all Federal agencies to
determine the eligibility of individuals and organizations to receive Federal grants and
contracts.
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Feds investigating St. HOPE find
'numerous’ potential violations

By Terri Hardy - thardy@sacbee.com
Published 11:52 am PDT Thursday, September 25, 2008

Federal agents investigating Kevin Johnson's St. HOPE nonprofit volunteer program found
*numerous potential criminal and grant violations,” accordlng to a press release Issued today
by a federal inspector general.

For the first time, the Inspector general's office revealed details of its months-long probe. On
Wednesday, the findings of that Investigation triggered a hatt of federal funding to Johnson,
a former top St. HOPE executive Dana Gonzalez and at least a portion of the St. HOPE
organization.

The suspension of funding will last ub to 12 months or untli the completion of the federal
probe, according to federal offidals. In a contract with the federal volunteer program
AmeriCorps, St. HOPE's service group recelved $807,000 between 2004 and 2007.

"Given that there exists evidehce to suspect Improper and fraudulent misuse of grant funds
and AmeriCorps members, it Is important that immediate action be taken,” sald Gerald
Walpln, Inspector General for the Corporation for National and Community Service, in the
press release. The corporation oversees AmeriCorps.

Added Walpin: “Between now and the completion o-f the investigation, we must protect the
public Interest from the potential repetition of this conduct by this grantee and its principals.”

Johnson s challenging Mayor Heather Fargo in the Nov. 4 election for Sacramento's top
elected post. Johnson and St. HOPE offidals have sald they are cooperating tn the
Investigation. They malntalned in earller Interviews that any problems with the Hood Corps
grant were limited to minor administrative ecrors.

Hood Corps no longer recelves federal funding, and Gonzalez ieft the organization in August.

Federal agents In April taunched an Investigation into St HOPE's Hood Corps operation after
The Bee ralsed questions about the program. Agents recently turned over findings from thelr
investigation to the U.S. Attorney's office In Sacramento, where prosecutors will decide
whether to file charges.

Among the potential violations federal lnvesugators Identifled ln the inspector general's
statement:



- Misusing AmeriCorps members, financed by federal grant funds, to personally benefit
Johnson, lncdluding driving him to personal appointments, washing his car and running
personal errands.

- Unlawfully supplementing St. HOPE staff salarles with federal grant funds by earolling two
employees in the AmeriCorps program and giving them federally funded corporation living
allowances and education awards.

- Improperly using members to engage In banned political activities, namely supporting the
election of Sacramento school board candldates.

- Improperly taking members assigned to serve In Sacramento to New York City to promote
St. HOPE's establishment of a Haddem charter school.

~ Misusing AmeriCorps members, who, under the grant, were supposed to be tutoring ,
elementary and high school students, to Instead serve In clerical and janitorial positions at
St. HOPE's charter schools.

~ Misusing AmeriCorps members to recrult students for St. HOPE's charter schools.

In its contract with AmeriCorps, St. HOPE agreed to tutor students at its charter schools,
redevelop a building a year In Sacramento's Oak Pdark neighborhood and to coordinate
marketing and logistics for St. HOPE's Guild Theater and Art Gallery, according to federal
offidals.

St. HOPE Academy, Johnson and Gonzalez each has the opportunity to challenge the
suspens!ons and 30 days to respond to the corporation, the statement said.

Go to: Sachee / Back to story
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This story is taken from Sacbhee / Opinion

Editorial: AmeriCorps case needs
resolution

Published Tuesday, Mar. 24, 2009

Since AmeriCorps began In September 1994, about 2,600 nonprofit and oorﬁmunity groups a
year have worked with volunteers to improve communities. For thelr service, volunteers get
a $4,725 education award for college or graduate school and a living allowance.

Unfortunately, but not surprisingly, some nonprofit organizations working with AmeriCorps
volunteers have run into problems that range from human error and Iignorance of regulations
to outright fraud.

In Sacramento, St. HOPE Academy's Neighborhood Corps ("Hood Corps® for short), received |
federal grants from 2004 to 2007, Under these grants, AmeriCorps volunteers were supposed
to tutor students at St. HOPE's charter schools, redevelop one bullding a year In Oak Park
and coordinate marketing and logistics for the Gulld Theater and 40 Acres Art Gallery.

The AmeriCorps' office of the inspector general began looking at Hood Corps in April 2008; in
preliminary findings last September, it found that two St. HOPE employees received
AmeriCarps living allowances and education awards - duplicating thelr salaries.

The inspector general also found that AmeriCorps volunteers were engaged in activities
beyond the scope of the grant — such as recruiting students for Sac High and for a new
charter epening in Harlem and doing clerical tasks at Sac High. The 1G found that AmeriCorps
volunteers were driving St. HOPE founder Kevin Johnson around, washing his car and picking
up his dry cleaning. They also handed out filers recommending a slate of Sac City schoo!
board candidates. '

Johnson has admitted "administrative errors.” The usual remedy In these cases Is repayment.

In some cases, there is also a fine. (That's what happened when the YMCA of New York was
found to be padding AmeriCorps volunteer hours in a tutoring program).

In Sacramento, the IG's findings have not led to criminal charges. In November, the U.S.
attomey sald the material submitted by the IG fell short of proving criminal conduct and sent
the case back for more information. The matter Is dragging on.

Normally, such slowness wouldn‘t matter. But in this case, the IG took the unusual step of
suspending St. HOPE Academy, Johnson (now Sacramento's mayor) and former Hood Corps
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director Dana Gonzalez (now a mayoral volunteer) from recelving federal funds foruptoa
year pending completion of the Investigation.

Now, the city of Sacramento has received an opinion that Johnson's suspension may preclude
the city from getting federal funds If he Influences their use. And the IG’s office has “deciined
to say when the review would be finished.”

Glven the potential consequences of a suspension, the IG's office should either expedite the
case ~ getting repayment and/or fines under way - or lift the suspension If the case Is
expected to drag on indefinitely. The original reason for suspension was to protect the public
from "potential repetition of this conduct™ while the investigation was ongoing. Johnson and
Gonzalez have stepped down from their positions at St. HOPE and Hood Corps, so that
should no longer be a concemn.

This situation cries out for resolution. This Is a case where everybody would be better off If
the nonprofit and the IG reach a repayment settiement for the errors and move on.

ShareThis
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Your March 24 editorlal, without basls, attacks my Inspector General office for "dragging on"
with our investigation of St. HOPE Academy and its principals so that the city of Sacamento
may be precluded “from getting federal funds” due to the fact that on Sept. 24, 2008, Mr.
Kevin Johnson was suspended “from receiving federal funds.”

The relevant law - which I would have thought that you would have researched before
writing your editorlal - demonstrates that you are targeting the wrong entity for any delay of
the determination of whether Johnson’s suspension was appropriate.

Some background: As Inspector general, 1 am duty-bound to take action to uncover and to
prevent fraud and waste In the almost $1 billion of taxpayers' money that iIs disbursed by the
Corporation for Naticnal and Community Service.

Under controlling regulations, suspension from receiving or controlling federal funds is one of
the tools avallable, where there “exists ... adequate evidence to suspedt ... commission of
fraud ... making false clalms ... or commission of any other offense Indicating a lack of
business integrity or business honesty that seriousty and directly affects (the person's)
present responsibliity ... or violation of the terms of a public agreement or transaction so
sertous as to affect the integrity of an agency program, such as wiilfut failure to perform in
accordance with the terms of orie or more public agreements or transactions.”

for a suspension to occur, my office must recommend the suspension to the deciding official
{who Is not in my office) and provide adequate evidence to support the suspension to the
deciding offidal. That was done here. The suspending official there- after notified Johnson of
the suspension.

Most important Is that the regulations give any person or entity suspended - induding
Johnson - the right "to contest a suspenslon®™ by "provid(ing) the suspending official with
information In opposition to the suspension ... within 30 days after (receipt of) the Notice of
Suspension.”™ The opposition submission cannot rely on "a general denial®; Instead, it must
Include "spedific facts that contradict the statements made In the Notice of Suspension.”

Thus, contrary to your editorial, the ball on the suspension has been in Johnson's court since
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the order of suspension was Issued.

Apparently, he made the decision not to appeal the suspension by providing specific facts
that would show to the neutral suspension offidal that the suspension was not warranted. If,
as you charge (without basls), that suspension in these circumstances was an "unusual
step,” the procedures allowed Johnson to seek to lift the suspension. He declded not to do
so. -

Your editorial also refers to a criminal investigation or civil monetary recovery or settiement.
1 do not comment on such matters unless they are public,

But, in any event, those legal avenues are irrelevant here as they are in no way connected
with the ability of the city of Sacramento to obtain federal funds - only the suspension order
has that effect.

Gerald P. Walpin is the inspector general of the Corporation for National and Community
Service.
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Mz, Johnson was entirely within his legal right to continue lifigeting the {ssuc of his
suspenslon in the press by disseminsting his lawyer's fetter 10 the Deciding Officlal, rather than
uslag the Jega! procadures avallabls 1o him to spply to Jift the suspoasion by submitting “specific
facts™ o show that he did not commit the specifio wrongdoing of which he wes advised in the
Notice of Suspeasion.

The Office of Ingpectoc General will not, boweves, fois n this lifigation in the media by
commenting on the faots which sre o be declded by tha independent Deciding Officlal.

In responsc to the repeated questions by your newspaper seeldng Information &8 to the
number of suspensions fn the past, the Officz of Inspector General Is not the Deciding Official
and does not have such reconds. But we will noto the obvious krelevency of those questions. Iy
the ncwspaper suggesting because, in this office’s expécience, most grantees do not commit
criminal acts, end therofore only a very small pecpentage of grantecs are referred for criminel
prosecutian, that & grantae wha does oonmit a oriminal act should not be prosccuted?. Likewise,
the mmpension sanction s wilized only where wartanted to protect Federa! finds. Given the
current stmosphere, in which all elemetts of our country — govertiment, media, and citizeas in
geoenal - ate propecty askdng for grester protoctions against misuse of texpayers' money, ll
\nspectars General cannot be asked t0 do less. '
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Trinity, Frank

From: Trinity, Frank

Sent:  Friday, May 08, 2009 4:43 PM

To: Walpin, Gerald

Cc: Park, John

Subject: RE: Your Special Report on St. Hope Academy matter

This is not, as you have put it, a matter of hostility toward your office. Nor is it a matter of “bickering.”
These are, in fact, matters of substance under the Inspector General Act.

You have now variously asserted that the Special Report is issued under
e Sections 3, and 4(a)(5) of the Inspector General Act (as stated in the Special Report)

e Sections 4(a), 5(d) and 6(a) of the IG Act (as stated in Jack Park’s email of 5:18 pm on May
7,2009)

After we reviewed your report, we faced discrepancies between the report’s written citations of sections
3 and 4(a)(5) as the reporting authority and your orally-expressed expectation that we provide comments
within 7 days. My asking for clarification was necessary and not a “procedural detour.”

Jack’s initial response to this understandable inquiry itself presented discrepancies. It stated that we had
been advised that we had seven days to respond, raising the specter of the report actually being issued
under section 5(d). However, it stated as well, that the OIG intended to distribute the report to whom it
saw fit, when it saw fit, and with whatever response to the Corporation’s accompanying report that it
saw fit. None of those assertions is in fact consistent with section 5(d). Thus, we were again faced with
a patent ambiguity — created by OIG - of whether the OIG in fact intended this to be a seven-day letter
under section 5(d). At4:41 pm, I asked simply for an unambiguous clarification of this point. At 5:18
pm, Jack Park replied, for the first time in any recorded context, that the report was issued under the
authonty of section 5(d). '

Whether the Special Report is issued under section 5(d) is not a matter of “petty bickering”. Section 5(d)
is not merely a part of the OIG’s general authority to keep Congress informed of the Inspector General’s
views. Section 5(d) is to be invoked upon a determination that there is a matter that is “particularly
serious or flagrant.” In light of this, section 8F(d) of the IG Act requires the agency head to report the
matter to the Board of Directors “[n]o later than the date on which the Inspector General ... reports a
problem, abuse, or deficiency under section 5(d).” In short, we needed to be clear on the status of the
Special Report in order to know whether the Acting CEO had to transmit your report to the full Board of

Directors. Once we had Jack Park’s answer to that question at 5:18 pm on May 7, 2009, your report was
transmitted to all members of the Board.

With the Acting CEQ’s immediate responsibility fulfilled, we moved on to preparing to distribute your
report, and the CEO’s response. However, in so doing we still faced inconsistencies in your Office’s
stated positions. In our view, it is clear that the invocation of section 5(d)’s criteria of “particularly
serious or flagrant” (as inherent in Jack Park’s 5:18 pm email on May 7, 2009) also carries with it the
assurance that the reporting mechanism therein provided would be complied with. However, Jack
“Park’s statements in his 3:59 pm email on May 7, 2009 recited a set of expectations that was
inconsistent with the section 5(d) reporting mechanism. We also believe that the specific reporting
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mechanism set out by the Congress in section 5(d) is not to be ignored. As part of that mechanism we
believe it is implicit that the agency be given the opportunity to prepare its response before any
congressional offices are notified, and that the agency be further given the opportunity to provide its
response to congressional offices directly (without further “reply” from the OIG). This is simply the
state of the law.

Because your office stated a different expectation, we needed to clarify our position. This is what my
email of 10:39 this morning did. Because of Jack Park’s statement at 5:18 last night that this was a
report under section 5(d), the full Board of Directors is now aware of this matter. 1 advised the members
of the MAG commiittee (and in partial preparation for its upcoming meeting) of what we understood to
be the applicable reporting requirements, including my view that communication of the report outside
the regime set forth in section 5(d) is contrary to the provisions of section 5(d).

Frank R. Trinity

General Counsel

Corporation for National and Community Service
202-606-6677 (direct)

From: Walpin, Gerald

Sent: Friday, May 08, 2009 12:34 PM

To: Trinity, Frank; Park, John

Cc: Tanenblatt, Eric; Alan D. Solomont; SGoldsmith; Goren, Nicofa
Subject: RE: Your Spedial Report on St. Hope Academy matter

I write in response to your email seat today at 10:39 a.m.in order to set out OIG's position clearly and unambiguously for you
and for the MAG Committee members. [ would not have even bothered to respond, except that, after a series of many
emails, including three from you, on this subject, you now decided to send a copy to members of the MAG Committee.

You are correct that the Special Report cited, as OIG's authority to issue it and deliver it to Congress, sections 4(a) and 6(a)
of the Inspector General Act. There can be no dispute that these sections provide that authority to OIG.

As we were preparing to meet with Ms. Goren and you on Wednesday, [ wanted to provide you with a copy of the Special
Report and give Ms. Goren the option of providing a response to it. I then, for the first time realized that the right of agency
response is contained in section 5(d), which is another section authorizing this report by OIG, and, in order to give Ms. Goren
that response opportunity, orally informed you that OIG considers that the Special Report was authorized by all three
sections. ’

Although you knew that we had so informed you at our meeting, ou Thursday, you, by email, asked for written confimmation
that "this report is made under section 5(d) of the Inspector General Act.” My Special Assistant Jack Park responded that it
"was authorized and made pursuant to sections 4(a), 5(d) and 6(a)," confirming also that we "specifically included section S
(d)" because it was the only section which “authorizes an agency response ... even though other sections, by themselves
authorize the Report.”

You then promptly advised that you understood "that the Special Report is issued and subject to the provisions of section 5
(d) ..., and we shall act accordingly." One would have thought that this procedural detour was concluded.

But now, a day later, you are replying again, objecting to OIG's performance of its duties under sections 4(a) and 6(a),
because they do not have the same terms as section 5(d), and suddenly included the MAG Committee members in the
distribution.

1 have no objection to full disclosure to the MAG Committce members, and, indeed asked previously for, and still welcome,
their participation in the merits of the underlying issue — although I did not, and would not, have initiated their involvement
in what appears to be petty bickering.

The fact remains that OIG was authorized to issue the Special Report to Congress, without an opportunity for the Corporation
to respond, under sections 4(a) and 6(a). We added section 5(d) to benefit the Corporation with a right of response. That you
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are criticizing OIG for doing that unfortunately is another demonstration of the hostility you have repeatedly expressed, since
David's departure, toward OIG.

----Original Message-----

From: Trinity, Frank {mailto:FTRINITY (@cns.gov}
Sent: Fri 5/8/2009 10:39 AM

To: John J. Park

Cc: Gerald Walpin; Tanenblatt, Eric; Alan D. Solomoant; SGoldsmith; Goren, Nicola
Subject: Your Special Report on St. Hope Academy matter

Your email below to me dated May 7, and sent at 5:18 p.m. says as follows:

“The Special Report was authorized by and made pursuant to §§ 4(a), 5(d), and 6(a) of the Inspector General Act. Of those
provisions, only § 5(d) authorizes an agency response, within seven calendar days, and we wanted to give the Corporation the
opportunity to respond. We therefore specifically included § 5(d) for that reason even though the other sections, by
themselves, authorized the Report" (emphasis added).

[ wish to note for the record that, contrary to your statement that you "specifically included § 5(d)" the report itself
specifically references other sections of the IG Act but does not reference section 5(d). Your email to me dated May 7, sent
at 5:18 p.m. was the first time your office had specifically referenced section 5(d).

I'm writing to provide notice that, in accordance with section 5(d) of the Inspector General Act, the Corporation's Acting
CEO will distribute your report to the committees or subcommittees of the Congress on or before May 14th,, seven calendar
days from the date you disclosed that the report was issued pursuaat to section 5(d).

The Corporation's distribution of the report on or before May 14th shall include any comments that the agency head deems
appropriate.

Section 5(d) makes no provision for the agency head to provide comments to the IG in advance of distribution. Your
assertion that OIG plans to distribute the report, the Cotporation's comments, as well as any subsequent IG "reply* is not in
accordance with section 5(d).

Regarding your disclosure yesterday that your office has already distributed the report directly to Congressional staff
members, we believe that such distribution is contrary to the provisions of section 5(d).

Frank R. Trinity
General Counsel
Corporation for National and Commuaity Service

202-606-6677 (direct)

5192009
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From: Trinjty, Frank

Sent: Thursday, May 07, 2009 5:45 PM

To: Park, John

Cc: Walpin, Gerald ,

Subject: RE: Your Special Report on St. Hope Academy matter

Given your response below, notwithstanding the fact that the Special Report references only sections 3 and 4 of the Inspector
General Act, we now understand that the Special Report is issued under and subject to the provisions of section 5(d) of the
Inspector General Act, and we shall act accordingly.

Frank R. Trinity
Generai Counsel
Corporation for National and Community Service

202-606-6677 (direct)

From: Park, John

Sent: Thursday, May 07, 2009 5:18 PM

To: Trinity, Frank

Cc: Walpin, Gerald

Subject: RE: Your Special Report on St. Hope Academy matter

The Special Report was authorized by and made pursuant to §§ 4(a), 5(d), and 6(a) of the Inspector General Act. Of
those provisions, only § 5(d) authorizes an agency response, within seven calendar days, and we wanted to give the
Corporation the opportunity to respond. We therefore specifically included § 5(d) for that reason even though the other
sections, by themselves, authorized the Report.

From: Trinity, Frank {mailto:FTRINITY(@cus.gov}]

Seat: Thursday, May 07, 2009 4:41 PM

To: John J. Park

Cc: Gerald Walpin

Subject: RE: Your Special Report on St. Hope Academy matter

I need to know specifically whether this report is made under section 5(d) of the [nspector General Act. Please advise
immediately, given the seven-day deadline that you reference.

Frank R. Trinity

General Counsel

5/9/2009
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Second, we note that your Semiannual Report, which we are due to transmit to the Congress by the end of the month, makes
reference to this matter and states that you will be separately reporting on it. Does that mean that you will transmit your
Special Report following the transmission of the SAR? If not, when do you expect to transmit the Special Report (if you
have not already done 50)?

Finally, can you make available to us an electronic version of the report?
Frank R. Trinity
General Counsel

Corporation for National and Community Service

202-606-6677 (direct)
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Corporation for National and Community Service

202-606-6677 (direct)

From: Park, John

Sent: Thursday, May 07, 2009 3:59 PM

To: Trinity, Frank

Cc: Walpin, Gerald

Subject: RE: Your Special Report on St. Hope Academy matter

In response to your questions, I note:

1. When we gave the report to Nicky yesterday, we advised both of you that the Corporation's response was due in
seven days.

2. In response to a request from the Ranking Member of the House Oversight and Government Reform Committee,
we delivered a copy to the Chair and to minority Committee staff on Tuesday, May 5. Similarly, we also delivered a copy to
staff for Senator Grassley and counsel for Senator Hatch. As to those distributees, we have advised them that, when we
receive the Corporation's response, we will give them a copy.

Those distributions are independent of the Semiannual report.

If any other member or staff requests a copy, we will fumish it to them. On May 13, 2009, seven days from
yesterday, when we receive the Corporation’s response, we will disseminate as we see fit both the Special Report and the
Corporation response, as well as any reply we deem appropriate.

3. We will send you an electronic copy of the text of the Special Report. Unfortunately, we do not have the exhibits
available by that means.

From: Trinity, Frank [mailto:FTRINITY@cns.gov]
Sent: Thursday, May 07, 2009 12:23 PM

To: Gerald Walpin
Cc: John J. Park
Subject: Your Special Report on St. Hope Academy matter

To follow up on your providing Nicky with a copy of your Special Report to Congress, I wanted to ask for clarification of
several points.

First, you provided a copy to Nicky without a cover letter on the status of this matter. | want to be sure as to whether you are
expecting or awaiting a response from Corporation management and, if so, the time frame.
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Special Report to Congress
From
The Office of Inspector General
of
The Corporation for Natiopal and Community Service

This special report is issued to Congress in performance of the Congressional mandate to
this Office of Inspector General for the Corporation for National and Community Service
(“Corporation”), that we keep Congress “fully and currently informed . . . conceming . . . serious
problems, abuses and deficiencies relating to the administration of programs and operations

administered or financed by the Corporation. 5 U.S.C. § App. §§ 3, 4(a)(5).

Summary
Following a thorough investigation by Special Agents of this Office of Inspector General

(“OIG™), on August 7, 2008, we sent a referral for criminal and/or civil prosecution to the United

States Attorney for the Eastern District of California, concerning St. HOPE Academy (“St.
HOPE”), a grantee from the Corporation, and its two principals, Kevin Johnson and Dana
Gonzalez. Earlier, on May 21, 2008, OIG sent to the Corporation’s Debarment and Suspension
Official a referral requesting prompt suspension of St. HOPE, Johnson and Gonzalez from being
able to receive or participate in future grants of Federal funds. Based on the detailed facts
establishing misuse of the grant funds provided to St. HOPE, the Debarment and Suspension
Official, on September 24, 2008, specified six acts of diverting grant funds to non-grant
purposes, found that “immediate action is necessary to protect the public mnterest,” and
suspended all three respondents “from participating in Federal procurement and nonprocurement
programs and activities.” Although the notice of suspension afforded each respondent the
opportunity to lift the suspension by submitting “specific facts that contradict” the findings

contained in the Suspension notice, none of the respondents exercised that right.

Even so, on April 9, 2009, the Corporation, by the Debarment and Suspension Official
and the Corporation’s General Counsel, joining the United States Attorney for the Eastern
District of California, but excluding the OIG (which had been the sole moving force in both

proceedingé), executed a settlement agreement of questionable value, but which vacated the
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suspensions and precluded the debarment of any of the respondents -- all without any facts to
contradict the previous findings which, the Debarment and Suspension Official had found,

required holding that these respondents were each not responsible, and therefore should not
receive further Federal funds.

This 180-degree turnaround was based on the change of circumstances of Respondent
Johnson, who had, after directing St. HOPE’s misuse of the grant funds provided to it and
recetving the suspension notice, become Mayor of Sacramento. The suspension was lified
because, as one Corporation official put it, the Corporation could not “stand in the way of
Sacramento” -- thereby effectively stating that, while Respondent Johnson was not sufficiently
responsible to receive further Federal funds in his management position as a grantee, he suddenly
became sufficiently responsible when elected Mayor of a city receiving substaatially more
Federal funds -- akin to deciding that, while one should not put a fox in a small chicken coop, it

ts fine to do so in a large chicken coop!

The settlement accepted by the Corporation leaves the unmistakable impression that
relief from a suspension can be bought. In addition, media pressures and political considerations

both appear to have impacted the Corporation’s decision here.

The Corporation -- in a departure from talking to and working with OIG on any matter in
which OIG has an interest and/or involvement -- refused to discuss this “settlement” with OIG
and obtain OIG’s views on the terms, and merely informed OIG of the “done deal” after it had
been signed. The Corporation not only improperly “sold” a suspension away as part of a
monetary settiement, but, due to its rush to conclude the “settlement” without any OIG input,
entered into a settlement that does not even protect the Corporation’s ability to receive the
amount promised by St. HOPE in it. Further, the Corporation’s action represented an
unnecessary insult to the OIG staff, which had worked unselfishly long and hard to uncover the

facts which substantiated the charges.
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A. The Grant

After submitting a proposal to the California Service Corps (the California State
Commission), St. HOPE was awarded a three-year grant under which it received AmeriCorps
grant funds (totaling $847,673 in direct grants and in education awards for AmeriCorps members
assigned to St. HOPE) that onginated with the Corporation. In its proposal, St. HOPE itself
wrote the requirement that the grant funds must be used for thé purpose of:

“(1) providing one-on-one tutoring to [Sacramento] elementary and high school students;

“(2) managing the redevelopment of one building a year in the Oak Park [the Sacramento

neighborhood in which St. HOPE operates]; and

“(3) coordinating logistics, public relations, and marketing for the Guild Theater and Art

Gallery events, as well as hands-on workshops, guest artist lectures, and art exhibitions

for Sacramento High School for the Arts and PS7 Elementary School [in Sacramento].”
Ex. 1. -

Those specified activities were to accomplish the following purposes:

“(1) to improve the reading and math achievement of 100 elementary and high

school students . . . as part of the after school program; (2) to stimulate economic

growth in Oak Park by managing the redevelopment of | the Walton Pediatrics

building, an investment of $1.6 million into the community; (3) to increase arts

programming in Oak Park; and (4) to recruit and train 500 volunteers to complete

10,000 hours of service in Oak Park.”
Ex.2.!

Significantly, the grant documents restricted St. HOPE’s ability to change its plan and
grant obligations. The grant application that St. HOPE filed through the California State
Commission (which is named “California Service Corps”) provided, in part, “[sub]grantee may
not revise the [described] ‘Scope of Work,”” for which the grant funds were to be used, “without
written approval” of the California Service Corps. Ex. 3. St. HOPE never sought or obtained that
required written approval. Further, any “changes in the scope, objectives or goals of the

Program” could not be made without “prior written approval of the [Corporation’s] AmeriCorps

! The grant paperwork for the 3-year grant and for the second and third years contains the same language as in the
first quotation above. The second quotation is substantially identical, with only the identity of the building to be
redeveloped being changed and the numbers of volunteers recruited and trained being reduced.
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Program Office.” Ex. 4. Again, no such prior written approval was sought or obtained by St.
HOPE.

Finally, the “Agreement Summary” portion of the grant, which the California State
Commission provided to St. HOPE with the Notice of Grant Award, expressly reiterated that,
when St. HOPE spent grant funds, its spending had to be in compliance “with all provisions of
the grant [and] . . . in accordance with . . . {the] representations made in support of the approved

Grant Application.” Ex. 5.

The requirement that grant funds be used only for the community service purposes
specified in the grant precluded St. HOPE from using the grant funds to pay for any of the
expenses it had or would have had without the grant. Thus, unless expressly provided for in the
grant, St. HOPE could not use grant funds to pay all or part of the salaries of its employees or the
costs associated with its administrative or management structure. Further, the controlling statute,
42 U.S.C. § 12637, prohibits grant funds or service-providers financed with grant funds from

being used to fill positions that have been or reasonably could be filled by someone in the

‘community. See also 45 C.F.R. § 2540.100(f).

In the context of St. HOPE, these restrictions meant that, among other things, St. HOPE’s
AmeriCorps members, who were supposed to be tutoring, could not be put to work washing
Johnson’s car, running personal errands for him, helping him to land a new school contract
across the country from Sacramento, or engaging in partisan political activities;® likewise, St.
HOPE could not take its employees and, without changing their job duties, make them
AmeriCorps members and pay them, in full or part, with grant funds -- all of which, as discussed

below, the evidence establishes was done with AmeriCorps members.

B. OIG Becomes Involved

It is, in retrospect, ironic that it was the Corporation (through its Office of Grants
Management), together with the California State Commission, which, on April 17, 2008, advised

245 CF.R. § 2520.65(a)(5) specifically prohibits use of AmeriCorps members for “partisan political activities, or
other activities designed to influence the outcome of an election to any pubtic office.”
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this Office of the irregularities at St. HOPE, thereby sparking this OIG investigation. Promptly,
on April 23, 2008, two OIG Special Agents, Supervisory Special Agent Jeffrey Morales and
Special Agent Wendy Wingers, from this Office traveled from Washington, DC, to Sacramento
to investigate that information. When those Agents deployed, neither they nor this Office had
reached any conclusions whether the allegations were true, much less had any predetermined

outcome in mind. Rather, they were as interested in disproving as in proving the allegations.

While those Agents were in Sacramento, on Apnl 25, 2008, the Sacramento Bee (the
local newspaper) related that, after a teacher at Sacramento High School reported that Kevin
Johnson had inappropriately touched a female student who told the teacher about the incident,
Johnson’s personal attorney and business partner investigated the complaint for the school. The
Sacramento Bee reported that the student later recanted, and that Sacramento police investigators
found no merit to her complaint. li also reported that the teacher resigned and, in his resignation
letter, asserted, “St. HOPE sought to intimidate the student through an illegal interrogation and
even had the audacity to ask me to change my story.” Ex. 6.

We immediately recognized what appeared to be improper handling of this allegation by
St. HOPE and unethical conduct by Mr. Johnson’s attomey in investigating, supposedly on
behalf of St. HOPE, a serious allegation of misconduct by that attorney’s business partner and
client. See, e.g., California Rules of Professional Conduct Rule 3-310 “Avoiding the

Representation of Adverse Interests.™

St. HOPE said that it had handled the allegations properly, but the Sacramento Bee
reported that California law required that law enforcement authorities be notified immediately

when school officials leam of such an allegation, and that, despite that requirement, the female

3(B)“A {lawyer] shall not accept or continue representation of a client without providing written disclosure to the
client where.. the {lawyer] has a legal, business, financial, professional, or personal relationship with a party or
witness in the same matter,. . . . ’

(C) A [lawyer] shall not, without the informed written consent of each client.. .accept representation of more than
one client in a matter in which the interests of the clients potentially coaflict...”

Of course, Mr. Johnson, an interested party, could not provide that consent on behalf of St. HOPE. Only the Board
of Directors could do so after full written disclosure. While in these circumstances, it would have been a breach of
the Board’s fiduciary duty to have consented, there is no evidence of either full disclosure to the Board or its
consent.
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student was questioned as part of the school’s investigation -- by Johnson’s business partner and

attorney -- before the police were called.

Between April 23 and June 28, 2008, those OIG Special Agents made five trips related to
the investigation, conducted 26 interviews and reviewed a substantial quantity of documents.
Significantly, when our Agents twice asked to interview Mr. Johnson, the response was, first,
that Mr. Johnson did not have time for an interview, and, when the second request was made to
his attomney, the Agents were told that they must first brief Mr. Johnson’s attorey on the facts
known to the Agents after which Mr. Johnson’s attorney would decide if Mr. Johnson would be
interviéwed. The Agents then briefed Mr. Jacobs with the relevant facts but, despite the Agents’
repeated requests for an interview with Mr. Johnson, Mr. Jacobs responded that Mr. Johnson’s

schedule would not permit time for that purpose -- i.e., Mr. Johnson effectively declined to be -

interviewed.

Although this office was not the source, OIG’s involvement did not pass without press
notice. As early as April 26, 2008, the Politicker.com website reported that “a governor’s office
staff attorney confirmed that federal oftilcials began [an] inquiry after seeing the newspaber’s
[i.e., the Sacramento Bee’s] coverage.” Ex. 7. Subsequently, on June 30, 2008, the Sacramento
Bee reported that OIG agents made “a second visit to Sacramento in late May, after extending
their initial stay in April by several weeks.” Ex. 8. While “{flederal officials” would not

comment on the investigation, some of those interviewed talked with the Bee’s reporter. {d.

On Friday, September 5, 2008, the Sacramento Bee reported, “Federal agents
investigating the use of taxpayer dollars by Kevin Johnson’s St. HOPE have turned the case over
to the U.S. Attomey’s Office in Sacramento, officials confirmed yesterday.” The Sacramento
Bee quoted, among others, the spokesman for this Office and then-United States Attormey
McGregor Scott. What the Sacramento Bee does not say is that the spokesman for this Office

did not confirm or deny the existence of a referral.” The Sacramento Bee does state, “U.S.

* OIG Agents were in California from April 23 to May 9, 2008, and again from May 27 to May 30, 2008. In
addition, an OIG Agent traveled to West Point, NY, on May 13, 2008.

* The spokesman for this office was called by a reporter for the Sacramento Bee and asked, among other things,
whether this OIG presented a referral for prosecution to the United States Attorney; the OIG spokesperson told the
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Attorney McGregor Scott confirmed Thursday evening that ‘we are in receipt of the Inspector

General’s report and we are . . . reviewing it.”” Ex. 9.

D. The Suspension

The Federal government has created a Debarment and Suspension procedure, covering all
Federal agencies, to protect all Federal agencies from giving Federal funds to a person or entity
which, in prior dealings with any single agency, has shown a lack of responsibility to use in a
proper manner Federal funds entrusted to that person or entity. Under the controlling
regulations, a person or entity may be suspended when there “exists . . . adequate evidence to
suspect . . . commission of fraud, . . . making false claims, . . . or commission of any other
offense indicating a lack of business integrity or honesty that seriously and directly affects [the
person’s or entity’s] present responsibility . . . or violation of the terms of a public agreement or
transaction so serious as to affect the integrity of an agency program, such as willful failure to

perform in accordance with the terms of one or more public agreements or transactions.”
2 C.F.R. §§ 180.700(b), 180.800 (a)(4), (b).

On May 21, 2008, this office forwarded to the chart‘nent and Suspension Official a 13-
page recommendation, signed by the Inspector General and the Supervisory Special Agent on
this investigation, that St. HOPE, Johnson and Gonzalez be suspended, detailing the evidence
substantiating their violations, and thereafter provided to that official the voluminous evidence
relied upon. After studying all the evidence provided, and obtaining the legal advice and
assistance of the Corporation’s General Counsel, the official issued his decision: By letters dated
September 24, 2008, the Corporation suspended St. HOPE, Johnson, and Gonzalez “from
participation in Federal procurement and nonprocurement programs and activities.” Exs. 10, 11,
125

reporter that he could neither confirm nor deny the existence of a referral. At that point, the reporter learned that the
United States Attorney had confirmed its existence, and rang off, telling our spokesman that there was no further
need to talk with him. 7

¢ That the official issued his decision without notice to the respondents is consistent with prescribed procedure. A
leading Government Contracts treatise points out, “an agency is not required to provide notice that it is
contemplating the suspension of a coatractor. Usually, once a contractor receives notice that it has been proposed
for debarment or suspension, it is already included on the GSA's List of Parties excluded from Federal Procurement
and Nonprocurement Programs.” Cibinic & Nash, Formation of Government Contracts, 3d (1998), 487. The
treatise states further, “No notice of contemplated proceedings is required.” Id. at 488.
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In the Notice of Suspension, the Corporation’s Debarment and Suspension Official stated

that the information that he received “is adequate to allow me to suspect that there has been on

your part a willful failure to perform in accordance with the terms of a public agreement, and

other causes of so serious or compelling a nature that it affects your present responsibility.” Exs.

10, 11, 12 at 2 (internal citations omitted). And, “[t]he evidence is adequate to suspect that you

have committed irregularities which seriously reflect on the propriety of further Federal

Government dealings with you.” Id. He then provided respondents with notice of the specific

instances of the diversion and misuse of Corporation grant funds that, in his judgment, warranted

suspension (and followed each by the textual explanation providing additional specification):

L.
2.

Id. at 2-3.

Using AmeriCorps members to “recruit| ] students for St. HOPE Academy;”
Using AmeriCorps members for political activities in connection with the
“Sacramento Board of Education election;”

Taking grant-funded AmeriCorps members “to New York to promote the
expansion of St. HOPE operations in Harlem;”

Assigning grant-funded AmeriCorps members to perform services “personally
benefiting . . . Johnson,” such as “driving [him] to personal appointments,
washing [his] car, and running personal errands;” ,

“Supplementing staff salaries by converting grant funds designated for
AmeriCorps members,” by earolling two St. HOPE Academy employees “into the
AmeriCorps program for the 2004/2005 grant year” without changing their duties,
thereby improperly using grant funds so that one St. HOPE employee’s “salary
was then paid through the AmeriCorps program,” plus she “received an
[AmeriCorps] living allowance and an education award,” and the other
employee’s salary, which was not paid from the grant, “was supplemented by
both an AmeriCorps living allowance and an education award;” and

Improperly using AmeriCorps “members to perform non-AmeriCorps clerical and
other services” that “were outside the scope of the grant and therefore were

impermissible” for “the benefit of St. HOPE.”

The Suspension notice then advised each respondent:
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“In accordance with 2 C.F.R. 180.720-745, within 30 calendar days of your
receipt of this notice, you may submit, in person, in writing, or through your
representative information and argument in opposition to this suspension,
including specific facts that contradict the statements contained in this notice.”

Id. at 3.

Notwithstanding the fact that their responses were due within 30 days after their receipt
of the letters, we have been informed that no respondent made any submission to seek rescission
of the suspension, and instead all requested multiple extensions of time, which the Corporation

granted.’

On September 25, 2008, the suspension was reported by the media. On September 26,
2008, Mr. Johnson issued a statement (Ex. 13), calling the suspension “politically motivated,”

.and proclaiming that he had “cooperated with the Federal government from day one,” and that he

“instructed attorneys to formally fight these crazy meritless allegations.” There were many
untruthful assertions in his statement: £.g., (1) Clearly no one from OIG in Washington, DC, had
any interest in the Sacramento Mayoral election, and therefore could have no political motivation
for an investigation into St. HOPE, commenced in April 2008, at the request of the
Corporation, but we did have our swom obligation to investigate and pursuec credible
allegations of fraud and misuse of Corporation grant funds; (2) Mr. Johnson had in fact refused
to cooperate with the OIG investigation -- he had, as described above, effectively declined to
make himself available for an interview; and (3) He had clearly not instructed his attorneys to
fight the suspension by following available procedures to seek to lift the suspension by providing
facts which contradicted the findings made by the Suspension Official which warranted the

suspension.

After the primary election and before the November run-oft, on October 27, 2008, a
weblog entry posted by a Sacramento Bee writer reported that, following referral of the OIG
report to the U.S. Attorney’s Office, the writer talked to the U. S. Attorney. The entry continued,
“When I asked him about the report last month, U.S. Attorney McGregor Scott told me that he

was ‘sensitive to the bigger picture,” and promised to move ‘as expeditiously as we can in a

7 We believe that any records relating to the suspension process are held by the Corporation's Debarment and
Suspension Official, its Office of General Couasel, or both. /
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professional manner to make the decisions required of us in a timely manner.” By timely, I

hoped Scott meant before the election. That’s just nine days away.” Ex. 14.

In the November run-off election, Johnson defeated the incumbent mayor. Shortly after
the election, on Thursday, November 6, 2008, the Sacramento Bee reported that the United
States Attorney had announced a decision not to file any criminal charges (Ex. 15). As OIG had
received no such notice from that office, the IG spoke to the United States Attorney who
informed the IG that he had been misquoted. On the following day, the Sacramento Bee reported
that the correct statement was that the United States Attorney “has asked for additional
information and is awaiting an answer from Federal investigators,” and made clear that “{n]o
final decision has been made about whether there is any basis to proceed on either a civil or
criminal front.” Ex.16. The Sacramento Bee also wrote, “He [i.e., McGregor Scott] also said the

Inspector General’s office 1s conducting a ‘line-by-line audit’ of [St. HOPE’s] Hood Corps.” 1d}

E. Post-Election Events

Those November elections also resulted in the election of Barack Obama as President,
who was swomn in on January 20, 2009. One of President Obama’s first initiatives resulted in the
enactment of ARRA, the stimulus legislation. With the prospect that stimulus funds might make
their way to Sacramento, Johnson and the City each began looking at the effect of the suspension
on the City’s ability to receive and spend new Federal money from procurement and non-

procurement programs.

In early March or before, both the media and Johnson directed their attention to the
potential effects of the suspension of now-Mayor Johnson and Gonzalez, who was reported by

the Sacramento Bee on January 29, 2009, to be an unpaid volunteer to his administration (Ex.
17).

The Sacramento Bee reported that “[s]hbrtly after Johnson’s election last November, City
Attorney Eileen Teichart hired Frederick M. Levy {a Washington, D.C. attorney] - regarded as an

¥ The Sacramento Bee wrote, “William Hillburg, a spokesman for the inspector general, said Thursday he could not
confirm his office was doing an audit and could not comment on the investigation.” Ex. 16.
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expert on government contracting and compliance - to determine whether Johnson’s inclusion on
that {suspension] list posed an issue when it sought Federal funding.” The Sacramento Bee
continued that Levy, in his opinion provided to the City on March 13, 2009, had concluded that
the “City of Sacramento likely is barred from getting Federal money -- including tens of millions
the City is expecting from the new stimulus package -- because Mayor Kevin Johnson is on a list

of individuals forbidden from receiving Federal funds.” Ex. 18.

At this point, Johnson still did not exercise his right to seek to have the suspension lifted
by submitting to the Debarment and Suspension Official “specific facts that contradict the
statements contained in” the suspension notice -- the requirement, as he had been informed, to

seek lifting of the suspension.

Instead, Johnson’s lawyer, Matthew G. Jacobs, wrote three letters. In the first (Ex. 19),
dated March 16, 2009, to Assistant United States Attorney Kendall Newman,” Mr. Jacobs wrote
that the purpose of his letter was “(1) to establ{sh that at least a large portion of the moneys
provided to St. HOPE Academy . . . pursuant to the Grants was utilized to perform services
within the scope of work of those Grants, (2) to establish St. HOPE’s poor current financial
condition, and (3) to demonstrate through accounting records the specifics of how St. HOPE
spent the grant monies.” Ex. 19. Mr. Jacobs quickly acknowledged that “[w]e have not yet been
able to fully accomplish the third objective, élthough we are willing to continue trying . . . " --
despite the express requirement that St. HOPE was required to maintain such records (e.g.,
Section V E of the AmeriCorps Grant Provisions) and thus an admussion that St. HOPE had
failed to perform in that regard as required by the grant provisions. While Mr. Jacobs asserted
that the principal of PS7 Elementary School and several former St. HOPE AmeriCorps members
could confirm that those members “did indeed spend many, many hours engaged in direct, one-
on-one tutoring,” he ignored the mandate, in the grant application (Narrative pp. 25-26) (Ex. 20),
that all tutoring done must be documented in Tutoring Logs, which St. HOPE never was able to
produce. Mr. Jacobs offered “to continue to work toward a more robust determination that grant

monies were used in furtherance of the Grants” — a “more robust determination™ that, of

® Newman sent a copy of that letter to OIG, which was received on March 26th, although not all exhibits were
provided to us.
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necessity, could only mean documentation as required by the Grant provisions; but, this offer
was, as will be shown, ignored by the Corporation in what quickly became an express train to lift

the suspension.

Significantly, Mr. Jacob’s 14-page, single-spaced letter did not address any of the six

specifications (quoted pp 10-11 above) which were the basis for the suspension.

Mr. Jacobs, in his second letter, also add‘ressed to AUSA Newman, dated March 18,
2009, confirmed the settlement offer he had telephonically communicated to AUSA Newman, of
a cash payment of $50,000 plus a stipulated judgment in the amount of $250,000, both to be paid
by St. HOPE (Ex. 21). '

Mr. Jacobs wrote a third letter, dated March 31, 2009, to the Corporation’s Debarment
and Suspension Official (Ex. 22). Again, Mr. Jacobs did not address any of the six specifications
in the Suspension Notice. Instead, he complained about the faimess of the suspension process.
He said that the suspension was not challenged because, among other reasons, none of those
suspended had applied for or were applying for Federal funds. He explained, “[h]owever, now
that there appears to be an issue regarding whether federal agencies will permit an entirely
separate entity altogether -- the City of Sacramento -- to participate in federal programs because
of the Corporation’s placement of our clients (and particularly, Mayor Johnson) on the Excluded
Parties List, this matter has become extremely urgent, and must be resolved immediately.” He
ended by claiming that the suspension violated respondents’ constitutional rights and threatened
that, unless the Corporation “immediately withdraw(s] or rescind(s] its suspension,” he would

“seek legal redress with the courts.”

F. U.S. Attomey’s Consultation With OIG

From the first involvement of the United States Attorney’s office, when OIG sent its
referral, the United States Attomney’s office had dealt solely, as is customary, with the OIG as the
investigatory agency which had done the investigation and made the referral. The United States

Attorney’s office had not contacted the Corporation.
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AUSA Newman early on recognized that he needed, and requested, OIG’s help to obtain
critical documents, books and records from St. HOPE which, under the grants, it was required to
maintain, but had never produced for examination. For example, the General Ledger, a required
financial document, which essentially records all receipts and all disbursements, with source and
recipient identification, was never fully produced, despite repeated requests by OIG agents. On
September 11, 2008, AUSA Newman asked OIG auditors to prepare a report on St. HOPE's
financial records to determine the extent of St. HOPE’s lability to return any or all of the grant
funds it received. OIG auditors advised that an attempt should be made to obtain substantial
amounts of St. HOPE’s financial records which had not been produced. With AUSA Newman’s
concurrence, OIG then prepared and, on October 1, 2008, served on St. HOPE (with a copy
provided to AUSA Newman) a subpoena requiring production of 16 specified types of
documents (Ex. 23), including “General ledger and other accounting records detailing
transaction-level support for Federal and match expenditures claimed on the financial status
reports” filed by St. HOPE. The grant provisions and relevant regulations required St. HOPE to
maintain most of the 16 specifications of documents (and good business practices would have
called for the maintenance of the remainder), but St. HOPE had not produced them in response to

OIG agents’ earlier requests.

After repeated requests by St. HOPE for extensions of time, partial productions, notice to
St. HOPE’s attomey of St. HOPE’s non-compliance -- on all of which AUSA Newman was kept
informed -- on November 24, 2008, Special Agent Morales forwarded to AUSA Newman a list,
prepared by OIG Auditors, of the St. HOPE documents needed to perform a fiscal review, and
which should have been produced in response to the subpoena. On December 2, 2008, OIG
asked AUSA Newman for assistance to enforce the subpoena to obtain full compliance. Two
weeks later, AUSA Newman asked OIG to draft an affidavit in support of an enforcement
proceeding he would commence. OIG proposed and then provided that affidavit on January 8,
2009, and, on January 22nd, AUSA Newman asked for certain alterations, which were done with
a corrected affidavit e-mailed to AUSA Newman on January 23rd. AUSA Newman and OIG
agreed that St. HOPE’s failure to produce documents it was required to maintain provided us no

comfort that we could rely on St. HOPE for financial transparency.
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On February 4th, AUSA Newman informed OIG Supervisory Special Agent Morales that
St. HOPE’s attorney was furnishing additional documents and that OIG auditors should provide
their report based on the documents St. HOPE provided. OIG auditors did so, providing their
report on March 18th (Ex. 24). The report noted that St. HOPE had failed to provide the
followihg documentation: “Source documentation for costs charged to the grant, complete
general ledger (only a partial ledger was produced); reconciliation of costs charged on the
Financial Status Report to the general ledger, including match funds; explanation of the
methodology for allocating costs between match and Federal share; [and] identification of the

accounting system used.” The report’s conclusion was straight forward:

“None of the costs charged to the grant are allowable, primarly because the

AmeriCorps members® service activities were not consistent with the grant
requirements.

TEE:

“Contrary to . . . grant requirements and prohibitions, we found that St. HOPE
AmeriCorps members performed litile, if any, of the service agreed to and
stipulated under the grant. Instead, they were used for non-authorized and
prohibited activities, including service that displaced St. HOPE employees, a
violation of 42 U.S.C. § 12637 Non duplication and Non displacement. We also
found instances where AmeriCorps living allowances and benefits were
unlawfully used to supplement the salaries of St. HOPE employees.

“Another grant requirement is that all allowable cost must be adequately
documented . . . . We found an almost total lack of documentation to support St.

HOPE’s performance of the grant, despite our repeated requests to St. HOPE for -
grant-related documents.”

As noted above, AUSA Newman forwarded to OIG Mr. Jacobs’ letter of March 16, 2009,

‘which was received by OIG on March 26th. On Friday, March 27th, when the IG first saw the

letter, he asked Agents Morales and Wingers to provide him with their comments by Monday,
March 30th. The IG analyzed both Mr. Jacobs’ letter and the Agents’ memorandum, and on

March 31st requested the Agents’ assistance in drafting a response which we prepared and sent
to AUSA Newman on April 6, 2009.
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On April 1, 2009, the United States Attorney’s Office appeared to continue working with
OIG, as the investigative agency with which it would work, by asking this Office for OIG’s
views regarding a potential settlement, conveying terms that respondents had proposed (we later
learned, on March 18th), which were $50,000 immediately and $250,000 over five years. AUSA
Newman asked that we provide a proposed counter-offer and the minimum amount we believed
would be acceptable. Although the IG stated that it was important for the United States
Attomney’s office to have OIG’s response to Mr. Jacobs’ March 16, 2009, letter to be able to
analyze OIG’s settlement views, AUSA Newman stated that he would like to have our views on
the dollar amount of a settlement and thereafter receive our response to Mr. Jacobs’ letter. He
also demurred to the IG’s suggestion that he wait untii we had been able to obtain the
Corporation’s views, which we had sought to take into account in providing our views. He
insisted that we provide our views on April 2nd. (His reason for such a rushed schedule later

became apparent, as discussed below.)

Therefore, on April 2, 2009, the IG provided the following to AUSA Newman in a
telephone conversation: (i) an opening counter-offer of $170,000 immediately (covering the
amount paid for education awards from the National Service Trust funds) and $400,000 over five
years; (i) the minimum of $100,000 immediately, an additional $70,000 in one year, and
$300,000 over the following four years; (ii1) sufficient guaranties of payment; (iv) any settlement
being pushed on the basis of factual assertions made in Mr. Jacobs letter could not be properly
evaluated by the U.S. Attorney’s office without QIG’s reply, to be shortly provided, to Mr.
Jacobs’ letter, and OIG’s interviews of the witnesses on whom Mr. Jacobs relied, which, the IG
said, we would expeditiously do; and (v) that it would be improper to include the suspension in
any settlement because that issue must be decided on whether the respondents afe responsible for
future grants, not whether they have paid for prior misuse of grant funds. In one of our March
conversations with Acting U.S. Attorney Larry Brown, he had referred to the suspensions as “the

800-pound gorilla” in any settlement negotiation.
OIG had kept the Corporation’s General Counsel, Frank Trinity, informed of both the

settlement proposal made by respondents’ attorney and OIG’s position, including that it would

be improper to negotiate the suspension as part of any monetary settlement. Mr. Trinity stated
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that he agreed that it would be improper. As to the monetary terms of the settlement, on April 1,
2009, the IG informed the Corporation’s Director of Grants Management, Mz;rgaret Rosenberry,
of St. HOPE’s settlement proposal terms and asked her to provide OIG with the Corporation’s
analysis for OIG to consider. The IG left a voicemail message to the same effect for Mr. Trinity.
We did not obtain that Corporation input on the monetary amount in time to meet AUSA

Newman's schedule for OIG to take that into consideration.

In the afternoon of April 2, 2009, after the IG had spoken with AUSA Newman, Ms.

Rosenberry, together with a member of Mr. Trnity’s staff, Irshad Abdal-Haqq, met with '

members of OIG staff to review the facts and seek the Corporation’s view on the monetary
amount of any settlement. Special Agents Morales and Wingers set forth the relevant facts --
including highlights of Mr. Jacobs’ March 16, 2009, letter -- provided them documents as
requested, and told them that, if they wanted any other documents, they had only to ask. At no
time did either request a copy of Mr. Jacobs’s March 16th letter. '

After the IG’s April 2, 2009, telephone conversation with AUSA Newman, he and his
office suddenly ceased talking with OIG personnel about this case. He apparently did not like (i)
our opposition to any settlement that voided the suspension without allbwing the Debarment and
Suspension Official to determine, based on evidence, including any contradictory evidence
respondents would fumish, whether Johnson and the other respondents were sufficiently
responsible to be trusted with more Federal funds, and (ii) our view that Mr. Jacobs’ summary of
what his witnesses said should not be the basis of triggering a settlement, without giving OIG
Special Agents an opportunity to interview those witnesses (although, during their investigation,
the OIG Agents asked St. HOPE’s Attorney for the current addresses, the response had been that

they were not known to St. HOPE). Instead, as we were informed late in the evening of April 2,

' The Corporation’s General Counsel, who was mot present at that meeting, subsequently accused OIG of
withholding the letter and declined to reconsider when OIG pointed out to him that the letter was the subject of
discussion at that meeting. Indeed, OIG agents present stated at the meeting that they thought it necessary to re-
interview the Principal of PS7, who Mr. Jacobs wrote in his letter had told him that the AmeriCorps members had in
fact performed tutoring - contrary to what the Principal had previously told the Agents. In addition, they reported
that, of the nine interviews on which Mr. Jacobs relied in his letter, the agents had interviewed only two (one
member and the PS7 Principal) and they had provided information contradictory to Mr. Jacobs’ interviews. The
Agents also informed Ms. Rosenberry and Mr. Abdal-Haqq that they had told AUSA Newman that, if any weight
was being given to those interviews, the Agents wanted to reinterview two of them and interview the others, but
AUSA Newman had stated that he put no weight in those interviews by Mr. Jacobs.
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2009, by e-mail from Mr. Trinity, AUSA Newman “reached out to [Mr. Trinity],” immediately
following my advice to him of OIG’s position on settlement, and AUSA Newman and Mr.
Trinity agreed that AUSA Newman’s “office will deal with [Mr. Trinity] as the point of contact.”
(Ex. 25). From that date, the United States Attorney’s office started dealing solely with Mr.
Trinity. "'

On Monday, April 6, 2009, as OIG had promised AUSA Newman, OIG e-mailed him our
seven page analysis of and response to Mr. Jacobs® March 16, 2009, letter (Ex. 26). We
provided a copy of this letter to Corporation General Counsel, Mr. Trinity. Noting that “Mr.
Jacobs concedes that St. HOPE cannot ‘demonstrate through accounting records the specifics of
how St. HOPE spent the grant monies’,” OIG showed AUSA Newman why the explanations that
Mr. Jacobs offered for that failure were without ment. First, as t(I) AUSA Newman’s assertion
that it was normal for grantees not to have documentation, our letter pointed out that it was
absurd to suggest that a Federal agency would overlook the absence of required financial
documentation. Contrary to Mr. Jacobs’ assertion that OIG, not St. HOPE, had the St. HOPE
invoice documentation, OIG noted that OIG did not have the “contemporaneous invoices SL
HOPE provided to” the Califdmia State Commuission. Moreover, Mr. Jacobs’ general assertions
that St. HOPE generally did what it was supposed to do with the Federal funds failed for lack of
support. Our letter pointed out that the grants did not set out general obligations, “but rather
fix{ed] more specific objectives and methods to document the use” of the Federal funds.

Likewise, our letter pointed out that Mr. Jacobs failed to provide documentary support for
his assertion that some tutoring had been done. The grant program required that a “Tutoring
Log” be kept, but none was ever produced in response to OIG requests. OIG noted that Mr.
Jacobs’ reliance on “interviews” was misplaced because, while OIG obtained 26 interviews --
almost all of people in the Sacramento area -- Mr. Jacobs primarily relied on conversations with
individuals from remote areas whom OIG could not interview because, as already noted, when
OIG had asked for the current addresses of those individuals, St. HOPE’s attorney said that that

the information was not available. In addition, for all but two individuals, Mr. Jacobs did not

! While Mr. Trinity wrote in that e-mail that the U.S. Attorney would also continue to seek OIG’s input, in fact the
U.S. Attomey's office, once it had received Mr. Trinity’s agreement to by-pass OIG, never again communicated
with OIG and dealt solely with Mr. Trinity.
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provide interviews of people OIG had talked to, and the interviews of those two individuals by
OIG and by Jacobs were contradictory. Finally, Mr. Jacobs’ reliance on a telephone
conversation that he put into the text of an e-mail is hardly a procedure most conducive to

obtaining the facts.

Later that day, Tuesday, April 6, 2009, the Corporation informed OIG of its evaluation of
the claims against St. HOPE to OIG. In an e-mail to Supervisory Special Agent Morales, the
Corporation’s Office of Grants Management gave a value of $250,000 - $335,000, exclusive of
penalties. Remarkably, the low figure is lower than the offer that St. HOPE had made.

G. The Settlement

Without informing OIG -- and without seeking OIG’s input on the terms and provisions
of the settlement agreement -- on April 9, 2009, the United States Attomey announced the
settlement of the Government’s claims against St. HOPE, Johnson and Gonzalez. Ex. 27. The
Settlement Agreement was signed on behalf of the Government by AUSA Newman, William
Anderson “Acting Chief Financial Officer and Debarment and Suspension Official on behalf of
the Corporation for National and Community Service,” and Frank R. Trnity “General Counsel

on behalf of the Corporation for National and Community Service.”

1. The Settlement Agreement Terms

The Settlement Agreement (Ex. 28) provided:
(1) St. HOPE would make an immediate payment of $73,836.50, and execute a stipulated
Judgment for an additional $350,000, to be paid $35,000 annually for ten years, plus 5%

annual interest.

(i1) “to assist St. HOPE in paying” the initial $73,836.50 amount, Johnson agreed to pay
St. HOPE $72,836.50 and Gonzalez agreed to pay St. HOPE $1,000.00 “in time for St.
HOPE to make the Initial Payment . . . pursuant to the terms of this Settlement
Agreement.” Further, it provides that “Johnson and St. HOPE may eanter into an
agreement whereby St. HOPE agrees to repay Johnson when St. HOPE has the financial

ability to do so while still meeting all of its other financial obligations.”

Page 18 of 29




(ii1) “Johnson and Gonzalez shall register to take an on-line course offered by
Management Concepts titled ‘Cost Principles’ and “complete the course within 120 days

..., and shall provide written verification under oath of having completed the course.”

(iv) “The Corporation shall terminate the suspension of St. HOPE, Johnson and Gonzalez
... " and “agrees not to institute debarment proceedings against” them “so long as they

comply with their obligations under this Settlement Agreement.”

(v) St. HOPE, but not Johnson and Gonzalez, “agrees that it may be considered a high-
risk grantee by the Corporation for a period of two years.” )

(vi) “St. HOPE warrants that it has reviewed its financial situation and that it is currently
solvent within the meaning of 11 U.S.C §§ 547 (b)(3) and 548 (a)(1)}(B)ii)(I), and will
remain solvent following payment to the United States of the $73,836.50."2

2. Analysis of the Settlement Agreement

Analysis of the Settlement Agreement makes clear that it was a rush job to paper a
settlement, while failing to contain provisions to protect the Government’s ability to receive even

what, on the surface, it was supposed to receive:

(1) Johnson and Gonzalez were, as the Settlement Agreement recites, the President and
Chief Executive Officer, and Executive Director, respectively of St. HOPE. Thus, they directed
and were responsible for the misuse of Grant funds which led to the Settlement Agreement.
Johnson is reported to be more than financially able to pay the full judgment duc the
Government. On the other hand, St. HOPE is, as discussed below, in poor current financial
condition, to say the least. Moreover, as a not-for-profit entity, whatever assets it has and will
have in the future are from grant funds and charitable contributions. Yet, except for the advance
to St. HOPE of funds for St. HOPE’s initial payment -- under a provision which allows Johnson

to get it back from St. HOPE -- Johnson assumes no liability for the amount the Government

2 The cited sections do not, in fact, define solvency, but instead deal with preferences. As the $73,836.50 was
essentially an exchange transaction, which could have been accomplished as well by Johason’s and Gonzalez’s
payment directly to the Government on St. HOPE's behalf, it is questionable that this reference has any relevance,
other than further wallpapering.
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should be repaid. The effect is to penalize the charitable entity, not the people who misused it. If
that charitable entity were not burdened by a 10-year obligation to repay, it could put those funds
to use serving a community purpose. Penalizing the CEO would have properly penalized the
person responsible for the misdirection of the charitable entity, without detracting from funds

being directed for community purposes.

(ii) The Government received no guaranty of, or security for, the ten annual payments of
$35,000 plus interest which was the only payment promised to the Government, in addition to
the initial $73,836.50 payment. As discussed below, the facts known to the Corporation, when it
signed the Settlement Agreement, make obvious that St. HOPE’s financial condition permits no

assurance that these amounts will be paid.

(iii)) While Johnson and Gonzalez provided St. HOPE with respectively $72,836.50 and
$1,000.00 so that St. HOPE could make its initial payment of $73,836.50, the Settlement
Agreement permits Johnson and St. HOPE to “enter into an agreement whereby St. HOPE agrees
to repay Johnson when St. HOPE has the financial ability to do so while still meeting all of its
other financial obligations.” Significantly, no time period is specified before St. HOPE may so
agree, and no standards are set forth objectively to determine that condition; thus, there is no
protection against St. HOPE’s immediately paying it back to Johnson. That is particularly true
given that the Agreement contains St. HOPE’s warranty that it is currently solvent. And if St.
HOPE repays Johnson and is thereafter unable to make any or all of the ten annual payments, the
Government has no recourse against Johnson even to disgorge that repayment of $72,836.50.

(iv) St. HOPE agreed “that it may be considered a high-nsk grantee by the Corporation
for a period of two years” -- presumably burdening St. HOPE’s ability freely to obtain grant
funds. But St. HOPE, as an entity, does not act by itself as a robot; for it to have acted
improperly, it had to have been directed by Johnson and Gonzalez, its CEO and Executive
Director. Yet, those who directed the wrongdoing are authorized to seek and receive control

over new Federal grant funds without any high-risk label.
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(v) Johnson’s and Gonzalez’s agreement to “‘register to take an on-line course offered by
Management Concepts titled ‘Cost Principles™ is pure wallpapering. One of our leading
Certified Public Accountants has advised that this course is designed primarily for accountants
and those performing accounting and bookkeeping functions, not to train someone in ethical
issues involving the misuse of funds for a purpose other than for which it was provided. A
review of the course book (Ex. 29) requires that conclusion in the listing of the following
“Learning Objectives:” |

“«discuss factors affecting allowability of costs;

“classify costs as typically direct or indirect;

“-determine the allowability of selected items of cost;

~

“sreview grant application budgets to determine cost allowability;
“-analyze spending decisions to determine whether they are allowable;

“-gain insight into grant cost disallowances by exploring agency and court decisions.”

As already noted, the misuse here did not involve accounting “cost principles,” but the
cthical misuse of Federal grant funds for personal use and benefit of the CEO, contrary to the
specified purpose for which the grant funds had been provided.

(vi) The Corporation’s acceptance of St. HOPE’s warranty that “it is currently solvent . . .
and will remain solvent following payment to the United States of the” $73,836.50 underlines the
wallpaper nature of this Settlement Agreement.

First, the warranty that the payment of the $73,836.50 will not cause St. HOPE to become
insolvent is meaningless. That payment could cause St. HOPE to become insolvent only if the
payment came from St. HOPE’s assets or, conceivably, if St. HOPE accepted a liability to repay
that amount. The Settlement Agreement was written carefully to avoid either condition, and to
allow St. HOPE to agree to repay Johnson only at an unspecified time in the future, i.e., after St.
HOPE’s payment of the $73,836.50, thus making axiomatic that the payment could not make St.
HOPE insolvent, if it were solvent before that payment. The Agreement, however, allows such

repayment by St. HOPE to Johnson the following day or anytime thereafier.
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Second, significantly, Johnson was not required to warrant St. HOPE’s solvency or

guarantee St. HOPE's payment of the full amount to be given to the Government.

Third, and most significant, the information provided by St. HOPE itself, known to the
Corporation, casts overwhelming doubt on St. HOPE’s solvency, its ability to continue as a
“going concem’” (the customary audit term), and establishes that St. HOPE is in such a
precarious financial condition that it is highly unlikely that St. HOPE will ever pay the remaining

$350,000 to the Corporation.

As the Settlement Agreement recited, St. HOPE’s cash flow and current assets did not
allow it to pay the $73,836.50 inital installment. Johnson and Gonzalez had to provide those
funds. '

Also, Mr. Johnson’s attorney, in his March 16, 2009, letter, himself described St. HOPE’s
financial condition as “precarious.” He recited tﬁat, as of January 31, 2009, St. HOPE had net
assets of $2,943,700 and total debt of $1,876.620, with $1,502,762 of the total assets being
“accounts receivable, which St. HOPE will likely not realize.” Excluding that amount from the
realizable assets results in more debt than assets, or insolvency. Even all the assets as listed are
not available to St. HOPE to pay its debts: Johnson’s attorney disclosed that “‘the investments’
category reflects a §1,122,642 endowment from a separate 501(c)(3) organization, the St. HOPE
Foundation, in an account at Merrill Lynch™ which “are controlled by the Foundation, not St.

HOPE.”

Further, Johnson’s lawyer disclosed that, for the single month of January 2009, St. HOPE
sustained a net loss of $57,750 and for the eight months ending January 31, 2009, St. HOPE
sustained a new loss of $725,103, and described St. HQPE as “hemorrhaging cash at an alarming

rate.”
Clearly, continuation of this “hemorrhaging cash at [that] alarming return” in the future

would make the Corporation’s collection from St. HOPE even more dubious. And Johnson's

attorney disclosed that St. HOPE’s “projection shows that for each month between February and
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June 2009, except for April, St. HOPE will sustain a net cash loss of between $50,808 and
$91,739.” Johnson's attorney therefore concluded that “it is readily apparent that St. HOPE will
soon be completely out of cash, with little or no revenue to supplant the loss.” He concluded that
“for current purposes, the ‘ending cash’ accessible funds total for April 2009 1s $38,139; May
2009 is -$12,669; and June 2009 is -$74,477” with “next fiscal year’s projections look[ing] even
worse” -- which, he then represents, project “ending cash’ as really -$136,28S in July 2009 and
-$632,171 in June 2010.”

That reality makes the Corporation’s release of Johnson and Gonzalez from their joint
liability in return for this worthless judgment against St. HOPE a waste of a Corporation cause of

action asset and, frankly, a farce.

(vi))  As discussed below, the stated motivation for both the Corporation and the U.S.
Attorney to rush into this settlement was to rescind the suspension of Johnson which precluded
the City of Sacramento from receiving Federal grant funds. As already noted, the suspension
procedure exists to protect Federal funds so that they are not entrusted into the control of
someone who has, by his previous record with Federal ﬁmds, been shown not to be trustworthy.
Thus, if the Corporation and the U.S. Attormey wanted to reconcile both the protections of the
suspension procedure and the desire to allow the flow of Federal funds to Sacramento, they could

have insisted that an independently appointed “Federal Funds Guardian” be appointed to review

and safeguard the City’s use of Federal funds, in place of the Mayor, until (and if) the Debarment

and Suspension Official made a determination that the factual record presented to him warranted
no suspension or debarment. While such provision might have been politically distasteful to
Johnson, the responsibility of both the Corporation and the U.S. Attorney’s Office was to protect
Federal funds without regard to any impact -- favorable or unfavorable — on Johnson’s
popularity. But, no such provision was even suggested by either the Corporation or the U.S.
Attorney’s Office.

* ¥ %

If OIG had been allowed to provide our analysis of the Settlement Agreement before the

Corporation rushed to sign it, our office would have provided the above objections. In fact, any

Page 23 of 29




attorney, interested in protecting his/her client’s interests, would have seen these same
objections. But the Corporation rushed to execute the Settlement, rather than taking the time
needed to obtain OIG’s comments and thereby protect the interests of the Corporation and
Federal taxpayers.

H. Media and Political Pressure for Settlement

Shortly after the Sacramento Bee endorsed Mr. Johnson for Mayor on October 19, 2008
(Ex. 30), the Sacramento Bee’s weblog first suggested, on October 27, 2008 (Ex. 14), that the
“U.S. Attormey should resolve St. HOPE and Johnson questions.” That did not cause any
material expedition of the U.S. Attomey’s progress.

Suddenly, with the enactment of stimulus legislation, a well-orchestrated push to force a
settlement, which would include the lifting of the suspension -- without Johnson’s need to
provide facts to contradict the grounds for the suspension ~ commenced. On March 16, and 18,
2009, as noted, Mr. Johnson’s attorney wrote two letters to AUSA Newman requesting such
settlement and lifting of the suspension. On Sunday, March 21st, the Sacramento Bee headlined
an article “Mayor’s status may imperil Sacramento’s Federal stimulus funds, lawyer says,” and
reported that, in a statement, Johnson “said he is confident the issue can be resolved quickly”
(Ex. 18). On Tuesday, March 24, 2009, the Sacramento Bee published an editorial “AmeriCorps
case needs resolution” and opined that “{t]his is a case where everybody would be better off if
the nonprofit and the IG reach a repayment settiement for the errors and move on” (Ex. 31).Y
On April 1, 2009, the Sacramento Bee reported that “Sacramento Mayor threatens to sue over his
suspension from receiving U.S. funds™ (Ex. 33), quoting Johnson’s attorney’s letter of March
31, 2009, to the Debarment and Suspension Official, a copy of which had apparently been
provided to the Sacramento Bee by Johnson’s attorney’s simultaneously with forwarding it to the
Corporation. Finally, on April 3rd, the Sacramento Bee published another editorial that a
“repayment settlement” should be reached (Ex. 34).

" Misstatements in this editorial prompted the IG to respond to defend the OIG. Ex. 32.
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I. Serious Adverse Effects of this Rushed Settlement

Between August 7, 2008, when OIG made its referral to the United States Attorney’s
Office, through at least February 2009, there was no communication to the OIG that the U.S.
Attorney’s Office sought to expedite the review and conclusion. Indeed, our Agents’ requests to
expedite subpoena enforcement to obtain documents from St. HOPE were, to put it mildly, not

handled in an expedited manner.

The only circumstance that changed was the sudden media and political pressure to settle
the matter monetarily and lift the suspension. These pressures had the desired effect. OIG,
which has the responsibility to ensure the non-fraudulent and non-wasteful use of Federal grant
funds, and to protect Federal funds in the future from those who have shown lack of
responsibility, was not diverted from its fesponsibility. But the U.S. Attomey’s Office and the

Corporation -- both of which also are duty-bound to protect Federal funds -- were detoured from
that obligation.

The first hint was when the Acting U.S. Attorney described the suspensions as the “800
pound gorilla” obstacle to reaching a conclusion of OIG’s referral to his office. Then, after it
was made clear that OIG would not agree to any settlement that rescinded the suspensions
without an evidentiary showing that convinced the Debarment and Suspension Official that his
previous findings were not correct, the U.S. Attomney’s Office stopped dealing with OIG and
found a more pliant and sympathetic partner in Corporation management. As Nicola Goren, the
Corporation’s Acting CEO, said to the IG, in the presence of Mr. Trinity -- in response to the
[G’s comment that no facts have been presented to alter the findings made by the Debarment and
Suspension Official (with the advice of Mr. Trinity) -- Mr. Johnson’s lack of responsibility, as
demonstrated in the findings, had to be ignored because the Corporation could not “stand in the
way of Sacramento gefting stimulus money.” A similar statement was madec by Acting U.S.
Attorney Brown; “The lifting of the suspension against all parties, including Mayor Johnson,
removes any cloud whether the City of Sacramento will be prevented from receiving much-
needed federal stimulus funds” (Ex. 27). Significantly, neither the Corporation’s Acting CEO
nor the Acting U.S. Attorney ever suggested that the suspenston was lifted because the evidence

did not support the suspension decision made more than six months before on the basis of
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specific findings of wrongdoing. They could not make such representation because the factual

record before the Debarment and Suspension Official remained unaltered.

The decision by the Corporation and the U.S. Attorney to cut out OIG and agree to this
Settlement Agreement was injurious to the Federal government as a whole and specifically to the

Corporation and the hard-working and dedicated staff of the Office of Inspector General.

First, the settlement sends the signal that acceptance of a grantee or its principal as
“responsible” can be purchased in a monetary settlement, overriding all evidence of wrongdoing
previously found to warrant a suspension, without the presentation of any contradicting evidence.
Settlement Agreements are supposed to settle the liability of the grantee and its principals for
past wrongdoing. The Federal government created the suspension process to insulate all parts of
the Federal government frbm providing Federal funds to those whose past conduct, with respect
to any one agency, demonstrates that they are not sufficiently responsible to be awarded Federal
funds from that agency or any other in the future. Reimbursing the Federal government for past
irresponsible conduct, when caught, does not by itself provide evidence of responsibility in the

future to handle Federal funds in a proper manner.

Second, as discussed above, the Settlement Agreement, poorly drafted (except as it was
drafted to favor Johnson), provides no protection of the Corporation’s interests. While papering
it to appear, as the Sacramento Bee reported (Ex. 35), on April 9, 2009, that “Johnson and his
nonprofit St. HOPE Academy have agreed to give back half of the $847,673 in federal grants it
received,” in fact that is false. Johnson is paying nothing; while he advanced $72,836.50 to St.
HOPE for St. HOPE to pay its obligation under the Settlement Agreement, Johnson has no
obligation to pay one cent of the grant-half touted to be paid back to the Corporation, and he can

very promptly even obtain reimbursement from St. HOPE of the amount he advanced to St.
HOPE.

Moreover, as discussed above, St. HOPE's financial condition is so precarious that it is
uareasonable to count on St. HOPE to be able to make the ten years of payments provided by the

Settlement Agreement.
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In these circumstances -- and assuming arguendo that repayment of one-half of the
Federal funds provided to St. HOPE (but not used as required by the grant tcrms‘) is an
appropriate monetary settlement -- no attorney representing the interests of the Corporation
should agree to that settlement without security or guaranties. It is obvious that leverage was on
the side of the Corporation’s attorneys, as Johnson badly wanted the settlement. Yet, the
Corporation’s attorneys accepted a settlement with no security or guaranties. In these
circumstances, the touting of this settlement as monetarily in the Corporation’s interests in that it
will receive back one-half of what it provided to St. HOPE is an attempt to pull the wool over the

public’s eyes.

Likewise, as discussed above, Johnson's agreement to take a course for accountants and

bookkeepers -- but not an ethics course -- is more wallpapering to fool the public.

If OIG had been consulted on this Settlement Agreement instead of being excluded, OIG
would have pointed out these and the other obvious deficiencies discussed above in the
Settlement Agreement. All of them make a mockery of the time, energy and money that OIG
expended in performing its duty -- to investigate and bring to justice anyone who engages in

fraud, waste and abuse of Federal funds.

‘That raises the third adverse impact of this Settlement Agreement. When the IG assumed
the position of Inspector General, he told Corporation management and his staff that he believed
the OIG existed to help the Cori)oration ensure that Congressional funds provided to it are in fact
used for the Corporation’s specified (and good) purposes, and are not wasted or fraudulently
taken. To accomplish that end, the IG believed, and has so acted since then, in having frequent
direct communication with Corporation management, and, absent some unique circumstance
(which has :10t occurred), keep Corporation management informed of OIG activities, findings

qnd recommendations. Until this episode, Corporation management has done the same.
While OIG and the Corporation have not agreed on all issues, we have openly discussed

them and neither has shut the other out in full disclosure of what is intended to be done and in

seeking the other’s views before finalization.
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What the Corporation did here in shutting OIG out of the finalization of an investigation
and our audit section’s review which OIG had, as normal procedure, totally controlled,

unnecessarily tore asunder the trust OIG had in Corporate management.

But even worse, it has, understandably, adversely affected the morale, and attitude
towards the Corporation, of the hard-working dedicated OIG staff. These men and women --
investigators and auditors -- have spent long hours investigating, reviewing, analyzing, and
acting on the voluminous evidentiary record they created, and which caused the Corporation
Debarment and Suspension Official to find that it created a sufficient record warranting
suspension of St. HOPE, Johnson and Gonzalez. Also, they provided an evidentiary record to
support criminal charges and/or full civil recovery against them. As detailed in the IG’s April 6,
2009, letter to AUSA Newman, there could be no doubt that Gonzalez, whom Johnson delegated
to sign required representations to the Government to obtain grant funds, made
misrepresentations to obtain those funds; indeed, in interviews conducted by OIG agents, she
admitted sufficient facts to support a criminal charge. These agents also provided more than
sufficient evidence to establish that the grant terms were violated as to the full amount of grant
funds St. HOPE received, and evidence that Johnson personally directed all of St. HOPE’s

activities, including particularly the use of AmeriCorps members. Such evidence would readily

“ . support the imposition of civil penalties to be paid directly to the U.S. Treasury of two to three

tlmes the amount of established damages under the Federal False Claims Act -- an amount that
s+ neither the Corporation nor the U.S. Attorney’s Office even bothered to ask for or leverage in its
s0-called settlement negotiations with Johnson, Gonzalez, and the St. HOPE’s lawyers.

The OIG staff rightfully feel that no good reason existed to sell their time and effort for a
worthless settlement that “cleanses™ the respondents’ wrongdoing, And even more distasteful to

#Ahem is that, after all they did on this matter, the U.S. Attorney and the Corporation shut them out

it Qom any input on, or knowledge of, the settlement until it was executed and publicly announced.
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Conclusion

improperly treated for doing their job, and doing it well.

your request. Please call the IG directly at (202) 606-9390.

R¢spectfully submitted,

erald Walpin
Inspector General

Robert J. Walters
Assistant IG for Investigations

Mt At

Stuart Axenfeld
Assistant IG for Audit

As we indicated at the beginning of this report, we believe it is OIG’s obligation under
statute to report these matters to you. In addition, it is the IG’s position that he does so because,
as long as he is in this position, he will stand by OIG’s hard working staff whenever they are

The IG and members of OIG staff are available to discuss this with you or your staff, at
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May 12,2009

The Honorable Edward M. Kennedy

Chairman, Committee on Health,
Education, Labor, and Pensions

U.S. Senate

428 Dirksen Senate Office Building

Washington, DC 20510

Dear Chairman Kennedy:

Enclosed is a Special Report to the Congress from the Inspector General of the
Corporation for National and Community Service. The Special Report expresses the Inspector
General's concerns about the negotiation and resolution of United States v. St. HOPE
Academy, Kevin Johnson & Dana Gonzalez. We have been advised that the Inspector General
considers this Special Report to be a communication to the Congress under section 5(d) of the
Inspector General Act of 1978. Section 5(d) requires that we forward this report to appropriate
committees and subcommittees of the Congress, along with comments the Corporation deems
appropriate.

The Acting United States Attorney for the Eastern District of California, in announcing
the terms of a Settlement Agreement on April 9, 2009, stated as follows: “The agreement
reached strikes a proper balance between accountability and finality.” The Acting U.S.
Attorney also issued a letter of commendation, dated April 17, 2009, praising our Office of
General Counsel for its outstanding work in resolving the matter to protect the interests of the
United States while ensuring a just result.

We are constrained from commenting substantively on the Inspector General’s Special
Report because we have been advised that the Acting United States Attorney for the Eastern
District of California has formally communicated concerns about the Inspector General's
conduct in this matter to the Chair of the Integrity Committee of the Council of the Inspectors
General on Integrity and Efficiency. Upon the completion of the Integrity Committee’s
consideration of this matter, we will promptly provide our comments on the Special Report.

We are available to answer whatever questions you may have regarding this matter,
consistent with respecting the Integrity Committee's process.

Sincerely,

%‘w, Ca é"————‘
Nicola Goren

Acting Chief Executive Officer

cc: Senator Enzi

1201 New York Avenue N'W. » Washington, DC 20525 USAS
202-606-5000 + www.nationalservice.org, Bl :ﬁ‘ﬁm
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Additional Addressees for Distribution of “Special Report to the Congress From the
Office of the Inspector General of the Corporation for National and Community Service”

The Honorable Michael B. Enzi
Ranking Member, Committee on Health,
Education, Labor, and Pensions

U. S. Senate

835 Hart Senate Office Building
Washington, DC 20510

The Honorable Tom Harkin

Chairman, Subcommittee on Labor, Health and
Human Services, Education and Related Agencies
Committee on Appropriations

U. S. Senate

131 Dirksen Senate Office Building

Washington, DC 20510

The Honorable Thad Cochran

Ranking Member, Subcommittee on Labor, Health and
Human Services, Education and Related Agencies
Committee on Appropriations

U. S. Senate

156 Hart Senate Office Building

Washington, DC 20510

The Honorable Joseph 1. Lieberman
Chairman, Committee on Homeland Security
and Governmental Affairs

U. S. Senate

340 Dirksen Senate Office Building
Washington, DC 20510

The Honorable Susan M. Collins

Ranking Member, Committee on Homeland Security
and Governmental Affairs

U. S. Senate

350 Dirksen Senate Office Building

Washington, DC 20510



The Honorable David R. Obey

Chairman, Subcommittee on Labor, Health

and Human Services, Education and Related Agencies
Committee on Appropriations

U. S. House of Representatives

2358 Rayburn House Office Building

Washington, DC 20515

The Honorable Todd Tiahrt

Ranking Member, Subcommittee on Labor, Health
and Human Services, Education and Related Agencies
Committee on Appropriations

U. S. House of Representatives

2441 Rayburn House Office Building

Washington, DC 20515

The Honorable George Miller

Chairman, Committee on Education and Labor
U. S. House of Representatives

2181 Rayburn House Office Building
Washington, DC 20515

The Honorable Howard P. McKeon

Ranking Member, Committee on Education and Labor
U. S. House of Representatives

2101 Rayburn House Office Building

Washington, DC 20515

The Honorable Edolphus Towns
Chairman, Committee on Oversight
and Government Reform

U. S. House of Representatives

2157 Rayburn House Office Building
Washington, DC 20515

The Honorable Darrell E. Issa

Ranking Member, Committee on Oversight
and Government Reform

U. S. House of Representatives

B350A Rayburn House Office Building
Washington, DC 20515



The Honorable Charles E. Grassley
U. S. Senate

135 Hart Senate Office Building
Washington, DC 20510
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OFFICE OF INSPECTOR GENERAL

May 13, 2009

The Honorable Edward M. Kennedy

Chairman, Committee on Health,
Education, Labor, and Pensions

United States Senate

428 Dirksen Senate Office Building

Washington, DC 20510

Dear Chairman Kennedy:

By letter dated May 12, 2009, Nicola Goren, Acting Chief Executive Officer,
Corporation for National and Community Service, forwarded to you a Special Report prepared
by my Office (“OIG”) regarding the waste of assets in, and impropriety of, the settlement of
claims by the United States against St. HOPE Academy, Kevin Johnson. and Dana Gonzalez.
That Special Report was submitted to Congress pursuant to, among other provisions, section 5(d)
of the Inspector General Act of 1978. as amended. Section 5(d) calls for the agency head to
transmit the report to the appropriate committees or subcommittees of Congress within seven
calendar days “together with a report by the head of the establishment containing any
comments such head deems appropriate.”

Instead of submitting any comments, however, the Corporation has declined to do so, on
the ground that it is constrained from doing so because the Acting United States Attorney for the
Eastemn District of California “has formally communicated concemns about {OIG's] conduct in
this matter to the Chair of the Integrity Committee of the Council of the Inspectors General on
Integrity and Efficiency.”

On May 12, we saw, for the first time, a copy of the April 29, 2009, letter to which Ms.
Goren refers. That letter and the concerns it raises are entirely separate from the wisdom and
propriety of the settlement of the claims that the United States bad against St. HOPE, Johnson,
and Gonzalez. It is, likewise, entirely separate from the Corporation’s responsibility to provide
its response to our Special Report to Congress and, for that reason, should not be used to table
the Special report unti] it is “old news.” We see no reason for Congress to wait for an uncertain
period of time for the Corporation’s comments.

Indeed, since April 7, 2009, before the settlement was announced, Ms. Goren and the
Corporation’s General Counsel knew of OIG’s dissatisfaction with the contemplated settlement,
which was announced on April 9. So did the United States Attomney’s Office because we wrote
to it about the proposed settlement on April 6, 2009. In short, all concerned knew some time ago
of OIG’s concerns about the proposed settlement, and also knew that we would perform our duty
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to report to Congress our views of its impropriety. The Corporation should not need an open
ended extension of time to submit any comments it may have regarding the Special Report.

For our part, we believe the complaint of the Acting United States Attorney to be without
merit and will push-for its prompt resolution by the Integrity Committee. This Office’s Special
Report, which you have been provided, contains many facts relevant to the merits of that
complaint. While this is not the forum to respond in detail to the Acting United States
Attorney’s complaint, { note, as an example, that the Acting United States Attorney complains
that his Office first learned of our Office’s determination to seek the immediate suspension of St.
HOPE, Johnson, and Gonzalez through a newspaper article on September 25, 2008. In fact, a
copy of this Office’s referral of those three respondents for suspension was sent to the United
States Attorney’s Office on July 9, 2008, after that Office was telephonically advised of it on
June 30, 2008. Further, at a meeting in the United States Attorney’s Office on August 25, 2008,
attended by various Assistant United States Attorneys, including the now Acting United States
Atorney, and three representatives of OIG, the subject of OIG’s suspension request was
discussed. And, on September 9, 2008, the United States Attomey’s Office supplemented OIG’s
suspension request with its own letter to the Debarment and Suspension Official, asking that, if
the suspension were ordered, the Corporation “not conduct fact-finding” as part of its
consideration of the suspension referral. Thus, the Acting United States Attorney’s assertion of
no knowledge of the suspension referral until reading about it in the newspapers is totally false.

In conclusion, the Corporation has no good reason for withholding its response. We
believe Congress is entitled to learn at this time — not a year later — if the Corporation has any
defense to what this Office believes to be conduct contrary to its responsibility to protect Federal
funds and the interests of the United States Government. We ask Congress to direct the
Corporation to furnish its comments at this time.

ery Truly Yours,

Wer—

Gerald Walpin
Inspector General
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MEMORANDUM FOR NICOLA GOREN, ACTING CHIEF EXECUTIVE OFFICER

sy
FROM: Frank R. Trinity 4{4"‘/(— ﬁ / 25

General Counsel

SUBJECT: Settlement Agreement in St. HOPE Academy matter.

This memorandum addresses the Corporation’s involvement in settlement
negotiations in United States v. St. HOPE Academy and responds to the Inspector
General's objections to the process and substance of the Settlement Agreement in
that matter as expressed in his Special Report.

A. Corporation’s involvement in settiement negotiations

On April 2, 2009, the United States Attorney’s Office for the Eastern District of
California contacted me and asked our agency to participate in settlement
discussions in this matter. At all times thereafter, the Corporation acted in
support of the U.S. Attorney’s negotiations. As General Counsel, I coordinated
the Corporation’s involvement in those negotiations and communicated the
Corporation’s views to the U.S. Attorney’s office.

Federal funding for the City.of Sacramento was at risk because Kevin Johnson --
two months before being elected Mayor -- had becn placed on the Excluded
Parties List based on information provided to the Corporation by the Inspector
General. Other Federal agencies were actively considering whether to suspend
funding to the City of Sacramento. Accordingly, we gave due consideration to a
global settlement, including lifting the suspension, if the terms of the settlement
were appropriate. On April 9, 2009, the matter was settled, the terms of which are
a matter of public record.

While an Inspector General has no statutory entitlement to participate in an
agency'’s deliberative process, including the settlement of a civil matter or a
suspension, it has been our practice for the Inspector General’s Office to serve as
point of contact with the United States Attorey’s Office on pending civil
recovery matters until settlement is actively discussed. At that point, I am usually
asked to participate on behalf of the agency to communicate the agency’s
approval of the terms of any settlement agreement. Because St. HOPE Academy,
Kevin Johnson, and Dana Gonzalez were in serious discussions with the United
States Attorney’s Office about possible settlement, my communications with the
U.S. Attormey’s Office were not unusual.

The Inspector General objects to his not being included in the discussions
between the United States Attorney’s Office and Corporation management, as our




agency considered settlement terms. In normal circumstances we would have
involved the Inspector General to a greater extent, as our agency considered the
settlement terms under discussion. However, in this particular matter, 1
concluded that the Inspector General was not likely to serve as a productive
participant in the agency’s deliberative process. I shared the same concerns that
were expressed to me by the Assistant United States Attorney about the Inspector
General’s public commentary on the matter and the Inspector General’s failure to
disclose material relevant to considering possible settlement terms.

B. The Inspector General’s public commentary on a pending matter

The Inspector General repeatedly provided commentary about this matter in the
media, including, among other statements:

e While the Inspector General’s suspension recommendation was pending
within Corporation management, the Inspector General's spokesman
publicly branded those subject to suspension as “pariahs”.

¢ For months following management’s suspension decision, the Inspector
General posted a press release announcing the suspension on his website,
including having the words “NEWS FLASH!” in large red letters
repeatedly flash on the top portion of the Inspector General’s home page,
Jjust above a photograph of the Inspector General.

o While settlement discussions were underway, the Inspector General
authored a detailed op-ed published in the Sacramento Bee on March 31,
2009.

See Attachment A.

In connection with the March 31, 2009, op-ed, the Special Report says that
“[m]isstatements” in a Sacramento Bee editorial “prompted the [G to respond to
defend the OIG.” (page 24, note 13, and Exhibit 32 to the Special Report.) The
Inspector could have corrected any misstatement with a factual note of
correction. Instead, the Inspector General’s personal op-ed, published on March
31, 2009, goes well beyond any factual corrections and makes the following
comnent:

...contrary to your editorial, the ball on the suspension has been in Johnson's
court since the order of suspension was issued.




Apparently, he made the decision not to appeal the suspension by providing
specific facts that would show to the neutral suspension official that the
suspension was not warranted. lf, as you charge (without basis), that
suspension in these circumstances was an ‘unusual step,’ the procedures
allowed Johnson to seek to lift the suspension. He decided not to do so.

I generally defer to the Inspector General’s choices on how to communicate with
the public on any matter of his interest. However, [ considered the Inspector
General’s public commentary while decisions were pending within the
Corporation and the United States Attorney’s office to be inappropriate. The
nature of the public commentary caused me to question the Inspector General’s
objectivity in this matter.

C. The Inspector General’s selective disclosure of information

When Corporation management became involved in settlement discussions, the
Inspector General’s conduct deepened my concern about his objectivity and
judgment, specifically his producing documents to support his position while not
producing documents to present the other side’s position.

On or about Wednesday, April 1, 2009, the Inspector General requested that our
Grants Management Director review certain documents to help evaluate a
settlement offer made by St. HOPE Academy, Kevin Johnson, and Dana
Gonzalez.

At a meeting conducted in the Office of Inspector General on Thursday, April 2,
2009, OIG staff provided two OIG documents to our Grants Management
Director (and an Associate General Counsel representing my office). I was not at
the meeting but I was briefed by the Grants Management Director and my OGC
colleague. The OIG documents (provided to CNCS for review) stated that “no
tutoring” was performed by the St. HOPE Academy program. OIG staff did not
provide a document in its possession recently prepared by St. HOPE Academy’s
counsel. The St. HOPE Academy counsel document (not provided to CNCS for
review) stated that substantial tutoring was performed, based on statements
attributed to former program participants.

Whether tutoring was in fact performed by the program was a material fact in
evaluating potential settlement terms. On Monday, April 6, in the presence of the
Grants Management Director, Special Assistant to the IG Jack Park, and Assistant
IG for Audit Stuart Axenfeld, I expressed concem to the Inspector General about
OIG not having provided the St. HOPE Academy counsel letter representing that
tutoring had in fact been performed. The Inspector General initially expressed
uncertainty as to whether he had the St. HOPE Academy counsel letter at the time
of the April 2 meeting. Assistant IG for Audit Axenfeld said to the Grants
Management Director, “I gave you everything [ had.” Mr. Walpin, at meeting’s
end, stated that even if he had the letter he wouldn’t have provided it.




On Tuesday morning, April 7, I visited the Inspector General in his office. I told
him that I was not accusing him of withholding or concealing documents, but that
I believed that he had shown a lack of candor in not producing the St. HOPE
Academy counsel letter for our review in connection with the settlement

- discussions.

In the Special Report, the Inspector General acknowledges that OIG received the
St. HOPE Academy letter on March 26, 2009, a week before the April 2 meeting
with the CNCS Grants Management Director. Given these facts, the Special
Report’s explanation for OIG not providing the letter -- (management “had only
to ask”™ for the document) — confirms my earlier conclusion that the Inspector
General actions fall short of the fairness and candor that [ believe is necessary for
an Inspector General to work effectively with agency management. [ lost
confidence in the Inspector General’s being able to provide an objective view of
the matter and to be fair in participating in the agency deliberative process.

D. The Inspector General’s complaints about the settlement terms are without
basis.

The Inspector General calls the Settlement Agreement with St. HOPE Academy a
“worthless judgment” and a “farce.” The Special Report criticizes the security —
not the amount -- of the payment required under the Settlement Agreement.

On the issue of security for the settlement amount, the Assistant United States
Attorney, who has substantial experience in resolving civil matters on behalf of
the United States, specifically negotiated the security terms. We discussed the
issue prior to executing the agreement and I was fully satisfied that the terms
provided an appropriately high level of security to the United States in connection
with the required payment. \

The Inspector General’s Special Report omits a material term of the Settiement
Agreement on this point. As part of the Settlement Agreement, St. HOPE
Academy also entered into a Stipulation for Consent Judgment giving the United
States an enforceable judgment against St. HOPE Academy in the full amount of
$350,000. See Attachment B.

The Inspector General claims that the Agreement would allow St HOPE Academy
to repay Kevin Johnson the amount he has paid on St. HOPE’s behalf, with no
recourse to the government if that repayment makes St. HOPE Academy
insolvent. In fact, there is substantial recourse to the Government even under the
scenario posited by the Inspector General. First, the Inspector General overlooks
that a repayment to Mr. Johnson that would make St. HOPE Academy insolvent
would place both St. HOPE and Mr. Johnson in violation of the Settlement
Agreement. The Government would have direct recourse against Kevin Johnson




in that event. Second, any such payment by St. HOPE Academy officials would
‘give the Government recourse against those officials in their personal capacities
under section 3713 of Title 31 of the U.S. Code.

Finally, regarding the type of training course required for respondents to satisfy
their obligations under the Agreement, I note that our Debarment and Suspension
Official, like the authority cited by the Inspector General, is a Certified Public
Accountant, and that he determined that the course included the appropriate
clements for the two individual respondents.

Conclusion

The Settlement Agreement results in one-half of all awarded funds repaid to the
Government, participation in the financial settlement by the two individual
respondents, required coursework in grants management by the two individual
respondents, and high-risk grantee designation of St. HOPE Academy. I believe
that these terms, which are a matter of public record, are fair and just.

The fact that the Inspector General was not fully involved in the final negotiations
of this matter was the result of (1) the Inspector General’s questionable public
commentary prior to settlement and (2) the Inspector General’s selective
disclosure of relevant material when management was considering settlement

- terms.

As General Counsel on behalf of the Corporation, | worked with senior agency
officials to provide timely and effective input to the United States Attorney’s
Office in resolving a very important matter. We carefully considered the issues,
worked closely with the Assistant United States Attorney handling the matter,
deliberated within the agency’s management and governance structure, and
determined that entering into the Settlement Agreement was the right thing to do.
Nothing in the Special Report causes me to change my view that we proceeded in
the interest of our agency, the Government, and the public.




Attachment A
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The continuing federal investigation into St. HOPE's Hood Corps has expanded to more
deeply scrutinize the volunteer program's use of public dollars, say those familiar with the
probe.

Agents Jeffrey Morales and Wendy Wingers made a second visit to Sacramento in late May,
after extending their initial stay in April by several weeks. They interviewed teen volunteers,
parents, teachers and administrators affiliated with St. HOPE, the nonprofit that operates
Hood Corps. They traveled to Humboldt County and West Point.

Initially, the agents were dispatched to Sacramento on April 24 to examine allegations of
sexual misconduct, Hood Corps' mandatory church attendance and compulsory physical
training - activities prohibited on the federal dime.

Federal officials would not talk about the Hood Corps investigation but said their rules are
clear.

“"No church on our time, and it cannot be required,"” said William O. Hillburg, a spokesman for
the inspector general's office conducting the investigation. "No political activity at all on our
time, and it can't be required. No residential requirement at all.”

At issue is $807,000 in federal AmeriCorps money that Hood Corps collected from 2004 to
2007. Though funding for the program was not renewed last year, if theft of public funds is
found, fines could be assessed and other federal funding withheld from every program
administered by St. HOPE, according to Hillburg.

Kevin Johnson, former NBA star and current mayoral candidate, is St. HOPE's founder and
served as CEO until this month. Johnson has built his political campaign on his efforts to
improve Qak Park, from redevelopment to charter schools to the Hood Corps, which he has
compared to an urban Peace Corps.

Neither St. HOPE nor Johnson responded to questions from The Bee about the investigation.
Instead, they issued one-paragraph statements saying they were cooperating with the
agents but could not comment on specifics until the probe is complete.

At a televised candidate forum in early May, Johnson was asked about the investigation. "I
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feel very confident in what St. HOPE has done,” he said. "If St. HOPE did not do something
as well as it should have, we would certainly rectify that immediately, but we'd have to hear
back from them."

The federal investigation was sparked by a report of alleged sexual misconduct last year
involving Johnson and two teen volunteers. That report, filed by a teacher at Sacramento
High School, was found to be without merit by police - but still became the catalyst for the
investigation because it was not reported to AmeriCorps.

AmeriCorps currently has 75,000 volunteers - called "members" - serving in 4,100
nonprofits nationwide. Members are paid a small living allowance and, if they putin a
specified number of hours, earn an education award for college: $4,725 for 1,700 hours over
the course of a year.

About 100 programs currently are under investigation, according to Hillburg. His office is part
of the federal Corporation for National and Community Service, one of AmeriCorps' umbrella
organizations.

Agents are checking whether St. HOPE's Sacramento High School used Hood Corps funds to
augment employee salaries, sources close to the investigation told The Bee.

Among those interviewed by the federal agents was Sheila Coleman, a dance teacher at Sac
High and a Hood Corps member in 2005.

That year, Coleman received a salary of $20,225 from St. HOPE public schools plus a
$13,000 living stipend for her Hood Corps work, according to documents obtained by The
Bee through a public information act request.

Coleman did not return calls for comment.

Allen Young, Coleman’s former principal, said the teacher worked full time in 2005 and her
salary would have been approximately $35,000.

Young said he leamed about St. HOPE's decision to tap into funds for Hood Corps volunteers
during a budget meeting when an employee from St. HOPE Human Resources told him of the
plan.

“She said we had 'X' amount of money to hire staff. She said some of Sheila Coleman's
salary would be paid for from some other tab - Hood Corps,"” said Young, who also has been
in contact with agent Morales. "I didn't give it a second thought. I thought it must be OK to
do that.”

Allison Alair, a former St. HOPE teacher and administrator, said she met with agent Morales
in May and has exchanged e-mails with him since then.

Alair said Morales questioned her about her allegation that Johnson and Dana Gonzalez, a top
St. HOPE executive, directed Hood Corps members to help her sell school uniform shirts.
“From Day One, Kevin and Dana told me to use Hood Corps students if I needed anything
done," she said.

Alair said Morales also asked questions about Johnson's role in Hood Corps.

http://www.sacbee.com/ourregion/v-print/story/1048774 html 5/18/2009




Hood Corps probe expands - Sacramento News - Local and Breaking Sacramento News | ... Page 3 of 4

"He wanted information on Kevin, on his position, on his power,” Alair said. "He wanted me
to tell him the chain of command and specific examples about how Kevin himself directed
certain activities."

Such questions - aimed at nailing down who is responsible - are crucial in every
investigation, according to Hillburg.

Hood Corps - short for "Neighborhood Corps - was founded in 1998 by Johnson as a
cornerstone of his St. HOPE organization. He continued in an active role in the program
during the AmeriCorps years, according to Hood Corps participants and St. HOPE documents.

In its original contract with AmeriCorps, Hood Corps said its volunteers would perform a
range of community service including tutoring, public relations for the Guild Theater and art
gallery, and managing "redevelopment of one building per year in Oak Park.”

Some volunteers said those things were among their duties. But Jonathan Beacham, a full-
time Hood Corps fellow in 2004, told The Bee that his main duty was to be assistant manager
for Uncle Jed's Cut Hut, a barbershop operated by St. HOPE.

Others told investigators that their tasks differed greatly from the contract, including
chauffeuring Johnson, washing a St. HOPE van and scrubbing the toilets at the nonprofit's
Guild Theater, according to four former members who spoke to The Bee after talking to the
agents.

Changing duties in that way is prohibited, according to Hillburg, because it can undermine
the very aspects of a program that won it funding. "You must abide by the contract,” he said.

In addition to conducting interviews, Morales and Wingers also are reportedly combing
through documents - including timecards - gathered under federal subpoena.

Agents always look hard at volunteers' timecards, Hillburg said, considering them the only
true measure of work done.

"They have to be signed by the member and by a supervisor,” he said. "If you sign a wrong
time sheet, that's fraud and a federal charge.

Tamara Shelton, a full-time 2005 member, said she told the agents she never filled out a
time sheet.

“We never kept track - they did that for us,” according to Shelton, who dropped out of the
program after struggling with the physical training.

Depending on the agents’ findings, AmeriCorps investigations can have heavy consequences.

If warranted, Hillburg said, the agency can place a nonprofit or individual employees under a
temporary federal suspension, cutting off all federal funding until the probe is completed.
After the conclusion of the case, federal officials also can yank federal funding for up to three
years - a punishment known as "debarment.”

Under debarment, Hood Corps and other St. HOPE programs - including Sacramento Charter
High School and PS 7, which last year received $1.3 million in federal funds — could be placed
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on a national fist barring them from receiving any type of federal money, including student
lunch funding, student loans - even federally backed mortgages.

"I call it the 'pariah list,' “ Hillburg said.

ShareThis

Call The Bee's Dorothy Korber, (916) 321-1061 or Terri Hardy at (916) 321-1073.
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Office of Inspector General
Corporation for National and Community Service

FOR IMMEDIATE RELEASE

Contact:

William Hillburg, Director of Communications
(202) 606-9368

WASHINGTON, DC (September 25, 2008) - The Federal agency in charge of the
AmeriCorps volunteer program on Wednesday (September 24) suspended St. HOPE
Academy, Kevin Johnson, its founder and former president, and Dana Gonzalez,
executive director of St. HOPE's Neighborhood Corps, from all access to Federal grants
and contracts for up to one year.

The decision of the Corporation for Natipnal and Community Servicé (“Corporation”)
resulted from a recommendation rade by the Office Inspector General (*OIG™), which
was based on information developed in an mvestigation of St. HOPE and its principals,
which is ongoing. The suspension, which immediately werit into effect September 24,
bars St. HOPE Academy, Johnson and Gonzalez from receiving or using funds from any
Federal agency for up to one year, or pending completion of the OIG investigation.

_The OIG, in its recommendation for suspension, cited numerous potential criminal and
grant violations, including diversion of Federal grant funds, misuse of AmeriCorps
members, and false claims made against a taxpayer-supported Federal agency.

“I appreciate the Corporation’s action in implementing our recommendation and in
supporting our ongoing investigation,” said Inspector General Gerald Walpin. “Given that
there exists evidence to suspect improper and fraudulent misuse of grant funds and
AmeriCorps members, it is important that immediate action be taken. Between now and
the completion of the OIG's investigation, we must protect the public interest from the
potential repetition of this conduct by this grantee and its principals.” .

In its written suspension decision, the Corporation cited numerous AmeriCorps grant
violation and diversions of Federal funds. It stressed that “the diversion of grant funds is
so serious a violation of the terms of the grant agreement that immediate action via
suspension is required to protect the public interest and restrict the offending parties’
involvement with other Federal programs and activities.”

Under the terms of its Corporation grant, St. HOPE officials agreed to deploy their
Neighborhood Corps AmeriCorps members to tutor students at its charter schools,
redevelop one building per year in Sacramento’s Oak Park neighborhood and coordinate
marketing and logistics for St. HOPE's Guild Theater and Art Gallery.




The cited violations of St. HOPE’s grant agreement included:

- Misusing AmeriCorps members, financed by Federal grant funds, to personally
benefit Kevin Johnson, including driving him to personal appointments, washing
his car and running personal errands. ‘

- Unlawfully supplementing St. HOPE stalf salarics with Federal grant funds by
enrolling two employecs in the AmeriCorps program and giving them Federally
funded Corporation living allowances and education awards.

- Improperly using members to engage in banned political activities, namely
supporting the election of Sacramento School Board candidates.

- Improperly taking members assigned to serve in Sacramento to New York City to
promote St. HOPE's establishment of a Harlem charter school.

- Misusing AmeriCorps members, who, under the grant, were supposed to be
tutoring clementary and high school students, to instcad serve in clerical and
janitorial positions at St. HOPE's charter schools.

- Misusing AmeriCorps tembers to recruit students for St. HOPE’s charter schools.

St. HOPE Academy, Johnson and Goozalez each has the opportunity to challenge the
suspensions, and has 30 days to respond to the Corporation.

During the suspension period, St. HOPE Academy, Johnson and Gonzalez will be
incladed in the Excluded Parties List System, a database maintained by the U.S. General
* Services Administration (www.cpls.gov). The list is used by all Federal agencies to
determine the eligibility of individuals and organizations to receive Federal grants and
comtracts.
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Mayoral candidate Kevin Johnson returned to Sacramento Friday and immediately went on
the offensive, saying it was “"absurd” to suggest his placement this week on a list of people
who can't do business with the federal government could hurt his ability to act as
Sacramento mayor.

Johnson whipped through a hefty schedule of appearances and events, several of them with
NBA star Shaquille O'Neal. O'Neal was keynote speaker at an evening fundraiser for St. HOPE
Academy, the Oak Park-based nonprofit founded by Johnson. About 700 people attended the
dinner at the Hyatt Regency hotel downtown.

Along with Johnson, St. HOPE Academy this week was placed on a list of people and
organizations barred from receiving federal funds or contracts. The suspension could last up
to a year or until completion of a federal probe into St. HOPE's management of federal funds
used in its volunteer Hood Corps program.

Johnson insisted Friday his placement on the list would not hinder the city's ability to receive
and spend federal dollars if he is elected mayor.

“That's absurd," he said. "As mayor, I'm going to go out there and shake down as many
resources as I can for Sacramento.”

City Attorney Eileen Teichert, after a day researching the matter, offered a similar
assessment Friday. "We are still digging further to try to achieve some sort of finality to our
opinion,” she said. I can tell you at this point in time we do not believe it should impact the
city's ability to obtain any federal funding.*

Teichert said it remains uncertain whether Johnson could vote on federal funding matters
while suspended. Out of town on a family matter, Teichert said she would be reviewing the
question further when she retums next week.

Frederic Levy, a Washington attorney who specializes in federal contracting, said cities
applying for federal funding are required to disclose if a top official or board member is
barred from receiving federal funding. That disclosure, Levy said, "doesn't mean the federal
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government won't make the award. It's discretionary.”

The city likely would need to include a footnote in grant applications saying that appropriate
measures would be taken "to ensure no improprieties in the use of the funds,” Levy said.

Mayor Heather Fargo has remained mum on the topic of Kevin Johnson all week. She was
installed Friday as president of the League of California Cities, and was busy with events
surrounding that installation, said her campaign manager, Dale Howard.

“"She's been pretty much under lock and key," he said.

Johnson spent the last few days in New York City, where he attended a fundraiser for his
mayoral campaign. He retumed Friday morning, in time to introduce Caroline Kennedy at a
luncheon fundraiser for presidential candidate Barack Obama at Mason's Restaurant
downtown.

He also appeared on a radio show and attended an event to promote green energy at
California State University, Sacramento. He watched as dozens of excited children mobbed
O'Neal during an appearance at the Boys & Girls Club in downtown Sacramento.

After O'Neal left in his stretch Hummer limousine, Johnson held a press conference in the
club's sweltering gym to address questions about St. HOPE's Hood Corps program.

The federal funding suspension was triggered by a months-long investigation into Hood
Corps' use of AmeriCorps funds. Federal agents recently turned over findings from their
investigation to the U.S. attorney's office in Sacramento, where prosecutors will decide
whether to file charges or seek restitution.

On Thursday, the federal AmeriCorps agency cited numerous violations of St. HOPE's grant
for its urban Peace Corps-style program. In its contract with AmeriCorps, federal
investigators said, St. HOPE agreed that volunteers would tutor students, redevelop one
building a year in Oak Park and help in marketing and operations at the organization's
theater and art gallery.

Among the grant violations federal agents cited:

« Supplementing St. HOPE school staff salaries with federal grant funds by enrolling two
employees in the AmeriCorps program.

* Using AmeriCorps members, financed by federal grant funds, to drive Johnson to personal
appointments, wash his car and run personal errands.

« Using AmeriCorps members to campaign for school board candidates.

« Using AmeriCorps members to serve in clerical and janitorial positions at St. HOPE's charter
schools.

Johnson did not dispute that most of the activities took place, but took issue with whether it
constituted misuse of federal money, and said it did not constitute "gross negligence.”

“I'm very confident the U.S. attomey is not going to find that these allegations are
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egregious,” he told The Bee in an interview between events.

“From an administrative standpoint, could we have dotted our i's and crossed our t's better?
Certainly. And we should be held accountable for whatever those things are.”

St. HOPE runs an array of nonprofit endeavors, including public charter schools in
Sacramento and New York, a development company, an art gallery and Hood Corps.

Johnson ran all the St. HOPE programs until he stepped down from his official positions early
this year. He said St. HOPE Academy, which runs Hood Corps, is separate from the schools
and the development company, and that those operations won't be affected by the federal
suspension of funds.

The federal government has declined to provide clarification on whether that is the case.

The suspension of Johnson and St. HOPE was trumpeted in huge red headlines Thursday on
the Web site of Gerald Walpin, inspector general of the Corporation for National &
Community Service. It was Walpin's office that conducted the investigation.

Matt Jacobs, a former federal prosecutor who is representing Johnson, questioned why
Walpin's office publicized the suspension rather than waiting for the U.S. attorney to decide
whether the case merited criminal or civil charges, or a fine. He speculated that the federal
agency was trying to pressure the U.S. attormey's office.

"You don't see the FBI or the IRS doing this," Jacobs said. “"They tum in their report to the
U.S. attorney and let the process work. I've seen these little Podunk agencies get excited
about their cases. They've come to me when I was in U.S. attorney's offices. And you say, ‘I
don't think so.' They get very mad about it."

Walpin did not respond to a request for comment Friday.

On his Web site, in a description of his role, Walpin says rooting out misuse of federal funds
is one of his priorities. "The reality is that such misconduct takes precious resources away
from deserving people, the same way the theft of a welfare check hurts a single mother who
needs that money to buy milk for her children,” Walpin wrote.

Johnson supporters contacted Friday said the federal actions have not dissuaded them from
backing Johnson for mayor.

“It certainly doesn't affect my support,” said Sacramento City Councilman Steve Cohn. "I'm
puzzied by the federal government wanting to release this information before they decide
what they're going to do.”

Local architect Ron Vrilakas said he could understand how such violations could happen.

“I'm not whatsoever alarmed by what I've read,” Vrilakas said. "It's not surprising that in a
small nonprofit doing a lot of things, there could be minor variations on what they had these
young people doing. I know that as a small-business owner you wear a lot of hats, and I
imagine that's the way things operated there as weli."

ShareThis
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Call The Bee's Mary Lynne Vellinga, (916) 321-1094.
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My View: The federal aid ball is in
Johnson's court

Special to The Bee

Published Tuesday, Mar. 31, 2009

Your March 24 editorial, without basis, attacks my Inspector General office for "dragging on"
with our investigation of St. HOPE Academy and its principals so that the city of Sacramento
may be precluded "from getting federal funds" due to the fact that on Sept. 24, 2008, Mr.
Kevin Johnson was suspended "from receiving federal funds."

The relevant law ~ which I would have thought that you would have researched before
writing your editorial ~ demonstrates that you are targeting the wrong entity for any delay of
the determination of whether Johnson's suspension was appropriate.

Some background: As inspector general, I am duty-bound to take action to uncover and to
prevent fraud and waste in the almost $1 billion of taxpayers' money that is disbursed by the
Corporation for National and Community Service.

Under controlling regulations, suspension from receiving or controlling federal funds is one of
the tools available, where there “exists ... adequate evidence to suspect ... commission of
fraud ... making false claims ... or commission of any other offense indicating a lack of
business integrity or business honesty that seriously and directly affects (the person's)
present responsibility ... or violation of the terms of a public agreement or transaction so
serious as to affect the integrity of an agency program, such as willful failure to perform in
accordance with the terms of one or maore public agreements or transactions.”

For a suspension to occur, my office must recommend the suspension to the deciding official
(who is not in my office) and provide adequate evidence to support the suspension to the
deciding official. That was done here. The suspending official there- after notified Johnson of
the suspension.

Most important is that the regulations give any person or entity suspended - inciuding
Johnson - the right "to contest a suspension” by "provid(ing) the suspending official with
information in opposition to the suspension ... within 30 days after (receipt of) the Notice of
Suspension.” The opposition submission cannot rely on "a general denial”; instead, it must
include "specific facts that contradict the statements made in the Notice of Suspension.”

Thus, contrary to your editorial, the ball on the suspension has been in Johnson's court since
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the order of suspension was issued.

Apparently, he made the decision not to appeal the suspension by providing specific facts
that would show to the neutral suspension official that the suspension was not warranted. If,
as you charge (without basis), that suspension in these circumstances was an "unusual
step,” the procedures allowed Johnson to seek to lift the suspension. He decided not to do
S0.

Your editorial also refers to a criminal investigation or civil monetary recovery or settlement.
I do not comment -on such matters unless they are public.

But, in any event, those legal avenues are irrelevant here as they are in no way connected
with the ability of the city of Sacramento to obtain federal funds - only the suspension order
has that effect.

ShareThis

Gerald P. Walpin is the inspector general of the Corporation for National and Community
Service.
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SETTLEMENT AGREEMENT

I. PARTIES

This Settlement Agreement (“Settlement Agreement™) is entered into by and between the
United States of America (“United States™), acting through the United States Attomey’s Office
for the Eastern District of Califomia, on bebalf of the Corporation for National and Community
Service, an agency of the United States Government (the “Corporation”) (hereafter collectively
referved to as the “United States™); and St. HOPE Academy (“St. HOPE™), through its authorized
representatives, Kevin Johnson, individually (“Johnson™), and Dana Gonzalez, h\dividuA[ly
(“Gonzalez™), through their authorized representatives. Hereinafter, the United States, St.
HOPE, Johnson and Gonzalez are jointly referred to as “the Parties.”

1. PREAMBLE

As a preamble to this Settlement Agreement, the Parties agree to the following:

A. AmerCorps grant funds were awarded by the State of California to and
administered by St. HOPE under grant award numbers 03AFHCAO02Y | |-F[02, 03AFHY2-
F102, and 06AFH Y 13-F102 (“AmeriCorps Grants™). Additionally, AmeriCorps members were
entitled to Education Awards if they fulfilled their service requitements for St. HOPE pursuant
to the terms of the grant requirements. The Education Awards and grants awarded to St. HOPE
(collectively the “Grant Awards™) totaled $847,673.00.

B. During the majority of the relevant time period herein, Johnson was the President
and Chief Executive Officer of St. HOPE, and Gonzalez was the Executive Director of St.

HOPE.
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C. The United States contends that St. HOPE did not appropriately spead the Grant
Awards pursuant to the terms of the grant requirements, and did not adequately document its
expenditures of the Grant Awards.

D. By letters dated September 24, 2008, the Debarment and Suspension Official for
the Corporation, notified St. HOPE, Johnson and Gonzalez that they were suspended from
participation in Federal procurement and nonprocurement programs for a temporary period of

time pending the completion of an investigation by the United States Attorney’s Office, or the

conclusion of any legal or debacment proceedings resulting from the investigation, of the alleged

misuse of Federal funds provided in support of the AmeriCorps Grants.

E. This Settiement Agreement is not an admission of liability or fault by St. HOPE,
Johnson or Gonzalez, nor a concession by the United States that its claims are not well founded.
However, as acknowledged below and in the attached Stipulation for Judgment, St. HOPE
acknowledges that it did not adequately document a portion of its cxpenditures of the Grant
Awards.

F. To avoid the delay, uncertainty, inconvenicnce, and expense of further litigation,
the Parties mutually desire to reach a full and final settlement of the Parties” claims with respect
to the AmeriCorps Grants and Grant Awards and the related claims and investigation, pursuant
to the Terms and Conditions sct forth below.

G.  Although issucs of suspension and possible debarment are ordinarily addressed by
the Corporation separately from resolution of any civil claims, at the request of St. HOPE,

Johnson and Gonzalez for a global resolution of all matters related to the AmeriCorps Geants and

United States v, St. HOPE Academy
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Grant Awards, this Settlement Agreement also addresses the resolution of suspension issues and
further proceedings, if any, related to debarment proceedings.

NOW, THEREFORE, in consideration of the mutual promises, covcnahts, conditions,
terms, and obligations set forth in this Settlement Agreement, the Parties agree to settle this
matter as follows:

HI. TERMS AND CONDITIONS

l.. In consideration of the obligations of the Parties sct forth in this Settlement
Agreement, St. HOPE agrees to pay the total sum of Four Hundred Twenty-Three Thousand
Eight Hundred Thirty-Six Dollars and Fifty Cents ($423,836.50) (the “Settlement Amount”). St.
HOPE shall pay the Settlement Amount to the United States as follows:

a. An initial payment of Seventy-Three Thousand Eight Huadred Thirty-Six
Dollars and Fifty Cents (373,836.50) (the “lnitial Payment™) by electronic funds transfer
pursuant to written instructions to be provided by the United States Attorney’s Office for the

* Eastemn District of California. St. HOPE agrees to make this electronic funds transfer within 5
business days of this Settlement Agreement being signed by all parties.

b. Johnson believes that St. HOPE has played a significant role in the
community and he believes that it will continue to do so. Johnson has decided to assist St
HOPE in paying the settlement amoutit and agrees to pay Seventy-Two Thousand Eight Hundred
Thirty-Six Dollars and Fifty Cents ($72,836.50) of the Initial Payment by paying such amount to
St. HOPE in ume for St HOPE to make the Initial Payment to the United States pursuant to the

terms of this Scttlement Agrecment. Johnson and St. HOPE may enter into an agrecment

United States v. St. HOPE Academy
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whereby St. HOPE agrees to repay Johnson when St. HOPE has the financial ability to do so
while still mecting all of its other financial abligations.

c. Gonzalez believes that St. HOPE has played a significant role in the
community and she believes that it will continue to do so. Gonzalez has decided to assist St.
HOPE in paying the settlement amount and agrees to pay One Thousand Dollars ($1,000.00) of
the Initial Payment by paying such amau;\t to St. HOPE in time for St. HOPE to make the Initial
Paymeat to the United States pursuant to the terms of this Settlement Agreement.

d. St. HOPE shall cnter into a stipulated judgment for the remainder of the
Settlement Amount, Three Hundred and Fifty Thousand Dollars ($350,000.00), plus 5% annual
interest. Such amount shall be paid by certified check payable to the United States Department
of Justice in the amount of Thirty-Five Thousand Oollars ($35,0®.M) annually for ten years,
cach payment being due on or before April 15* of each year. The first payment pursuant to the
Stipulated Judgment is due on or before April 15, 2010. The final payment shall be in the
amount of Thirty-Five Thousand Dallars ($35,000.00), plus the {ntam duc and owing on the
stipulated judgment, and shall be due on or before April 15, 2019.

2. Within 5 business days of this Settlement Agreement being signed by all parties,
Johnson and Gonzalez shall register to take an on-linc course offered by Management Concepts
titled “Cost Principles”, and shall provide written proof to the Corporation, through its counsel,
of having registered for the course. Johnson and Gonzalez agree to complete the course within
120 days of this Settlement Agrecment being signed by all parties, and shall provide written

verification under oath of having completed the course.

United States v. St. HOPE Academy
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3. The Corporation shall terminate the suspension of St. HOPE, Johnson and
Gonzalez from participation in Federal procurement and nonprocurement programs upon all of
the following:

a This Settlement Agreement having been signed by all parties;

b. St. Hope having made the Initial Payment pursuant to the terms of
Paragraph la< above;

c. St. HOPE having signed the Stipulated Judgment in accordance with
Paragraph 1d above;

d. Johnson and Gonzalez having made the payments in accordance with
Paragraph 1b-c above; and -

€. Johnson and Gonzalez having provided verification of having registered
for the course in accordance with Paragraph 2 above.

4. The Carporation agyecs not to institute debarment proceedings against St. HOPE
with respect to the AmeriCorps Grants and Grant Awards so long as it complies with the terms
of this Settlement Agreement. The Corporation also agrees not fo institute debarment
proceedings against Johnson and Gonzalez with respect to the AmetiCorps Grants and Grant
Awards so long as they comply with their obligations under this Settlement Agreement,
including the certification of course completion pursuant to Paragraph 2 above.

S. Once the Corporation has terminated the suspension against St HOPE, Johnson
and Gonzalez, nothing herein is intended as a prohibition against their applying for federal
grants, However, St. HOPE agrees that it may be considered a high-risk grantee by the

Corporation for a period of two years, until April 15,2011, After April 15,2010, and upon the

United States v. St. HOPE Academy
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request of St. HOPE and its submission of any supporting documents, the Cocporation agrees to
reconsider this high-risk designation to determine if it should be rescinded.

6. Subject to the exceptions in Paragraph 7 below, in consideration of the
obligations of St. HOPE, Johnson and Gonzalez in this Settlement Agrecment, and conditioned
upon the full payment by St. Hope of the Settlement Amount, the United States (on behalf of
itsdf, its officers, agents, agencies, and departments) hereby releases St. HOPE and its cutrent
and former directors, officers, agents, shareholders, and employees (including Johnson and
Gonzalez), from all liability for any civil claims, demands, obligations, actions, causes of action,
damages, costs, losses, attomeys’ fees, and expenses, which the United States has or may have
relating to the application and handling of the AmediCorps Grants and payment of the Grant
Amounts, investigation and litigation of this matter (including public statements), and matters
related to the suspension and possible deban?cm of St. HOPE, Johnson and Gonzalez, including
under the False Claims Act, 31 U.S.C. §§ 3729-3733, or the Program Fraud Civil Remedies Act
and its implementing regulations, 31 U.S.C. §§ 3801-3812, 45 CFR Part 2554.

7. Notwithstanding any term of this Settlement Agreement, specifically rw:n(cd and
excluded from the scope and terms of this Settlement Agreement as to any cntit); or person
are the following clairms of the United States:

a. Any civil, criminal, or administrative liability arising uader Title 26,
United States Code (Internal Revenue Code); |

b. Any caminal liability; and

c. Any liability to the United States (or its agencies) for any conduct other

than that explicitly released in this Settiement Agreement.

United States v. St. HOPE Academy
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8 In consideration of the obligations of the United States set forth in this Settlement
Agreement, St. HOPE and its current and former directors, officers, agents, shareholders, and
cmployees (including Johason and Gonzalez), hereby release the United States and its
cmployees, former employees, agents, agencies, and dcpartm’cnts from all liability for any civil
claims, demands, obligations, actions, causes of action, damages, costs, losses, attorneys” fees,
and expenscs, which they have o may have as of the Effective Date of this Settlement
Agreement relating to the application and bandling of the AmeriCorps Grants, payment of the
Grant Awards, investigation and litigation of this matter (including public statements), and
matters iclated to the suspension and possibie debarment of St. HOPE, Johuson and Gonzalez.

9. Thc Parties to this Settlement Agreement shall bear their own costs, attorneys’
fees, and expenses incurred in any manner in connection with the investigation, litigation, and
resolution of this matter.

10.  This Settlement Agreement is binding upon St. HOPE’s successors, transferees
and assigns. Otherwise, this Settlement Agreement is intended to be for the benefit of.thc Parties
only. The Parties do not relcase any claims against.any other person or entity not expressly
released by this Settlement Agreement.

I1.  The ndividual signing this Settlement Agreement on behalf of St. HOPE
represents and warraats that he or she has the power, consent, and authorization of St. HOPE to
execute this Scttlement Agreement.

12.  The individuals signing on behall of the United States represent that they are
signing this Scttfement Agreement in their official capacities and that they are authorized to
exccute this Scttlement Agreement.

United States v. St. HOPE Academy
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13.  Each Party represents and warrants that it has not transferred anything being
released under this Settlement Agreement, and is not aware of any such transfer, and that the
Party is not aware of any prohibition of any type that prevents the Party from performing the
terms of this Settlement Agreement.

14.  St. HOPE warrants that it has reviewed its financial situation and that it is
currently solvent within the meaning of 11 U.S.C. §§ 547(b)(3) and S48(a)(1XB)ii)}(1), and will
remain solvent following payment to the United States of the Settlement Amount.

1S.  The Partics warrant that, in evaluating whether to execute this Settlement
Agrecment, they (i) have intended that the mutual promises, covenants, and obligations set forth
herein constitute a contemporaneous exchange for new value given to St. HOPE, Johnson and
Gonzalez, within the meaning of 11 U.S.C. § 547(cX!), and (ii) conclude that these mutual
promises, covenants, and obligations do, in fact, constitute such a contcmporancous cxchange.
Further, the Parties warrant that the mutual promises, covenants, and obligations set forth herein
are intended and do, in fact, represent a reasonably equivalent exchange of value which is not
intended to hinder, delay, or defraud any entity to which St. HOPE, Johnson or Gonzalez was or
became indebted on or after the date of this transt"cr, within the meaning of 11 US.C. §
548(ax(1).

16.  Nothing in this Settlement Agreement constitutes an agreement by the United
States concerning the characterization of the Settlement Amount for purposes of Title 26, United
States Code (Internal Revenue Code).

17.  Each Party warrants that it has been represented by, and has sought and

obtaincd the advice of, independent legal counsel with regard to the nature, purpose, and cffect

United States v. St. HOPE Academy
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of this Settlement Agrecment. This Settlement Agreement was negotiated by the Parties and
their respective counsel, each of whom had the opportunity to participate in the drafling thereof.
The Partics hereby declare that the terms of this Settlement Agreement have been completely
read, fully understood, and voluntarily accepted following opportunity for review by legal
counsel of their choice.

18.  Each Defendant warrants and represents that it 1s freely and voluntmil} entering
into this Settlement Agreement without any degree of duress or compulsion whatsoever, after
having boen apprised of all relevant information and data by its legal counsel. Defendants
further warrant and represent that no other party or its representative has made any promise,
represcntation or warmanty, express or impliéd, except as cxpressly set forth in this Settlement
Agreement, and that the Defendants have not telied on any inducements, promises, or
representations made by any Party to this Settlement Agrecment, or its representatives, or any
other person, exceptras expressly set forth herein.

19.  The Parties undesstand and acknowledge that if the facts refating to the
application and handling of the subject grants and payment of the grant amounts are found
hereafier to be different from facts now believed by any Party described herein to be true, cach
Party expressly accepts and assumes the risks of such possible difference in facts and agrees that
this Settiement Agreement shall remain effective, notwithstanding any such differences.

20.  The Parties expressly recognize that the United States may publicly disclose this
Settlement Agreement, and information about the case and this Settlement Agreement.

2. This Settlement Agreement constitutes the complete agreement between the

Partics, and supercedes and replaces all prior negotiations and agreements, whether writien or

United States v. St. HOPE Academy
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oral, relating to the application and handling of the subject grants and payment of the grant
amounts

22.  This Settlement Agreement may be executed in counérpaﬂs, and each of the
counterparts taken together shall constitute one valid and binding Settlement Agreement between
the Parties.

23.  This Settlement Agreement may not be altered, amended, or modified, except by
a writing duly exccuted by authorized representatives of all of the Parties.

24.  This Settlement Agreemeat is governed by the laws of the United States. The
Partics agree that, should any judicial action be required to enforce or interpret this Settlement
Agreement, or to resolve any dispute hereunder, the exclusive jurisdiction and venue for such
action shall be in the United States District Court for the Eastern District of California.

25. This Settlement Agreement is effcctive, final, and binding as of the date of
signature of the last signatory to the Settlement Agreement (“Effective Date™). Facsimiles of
signatures shall constitute acceptable, binding signatures for purposes of this Settlement

Apreement.
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D STATES OF A

Dated: M_‘jﬂ\ LAWRENCE G. BROWN

! Acting United States Attomney

7@&0 ﬂ//

KENDALL J. /tﬂzwmn
Assistant Unifed States Attorney
Chief, Civil Affirmative Section

Attorneys for
United States of America

bates: dprill §, 2007 ﬁéﬂm / Laor

WILLIAM ANDERSON

Acting Chicf Financial Officer and
Debanment and Suspension Official

on behalf of the Corporation for National
and Community Service

owe: Apest ], 2007 /w/z £ Zeme //M@’

FRANK R. TRINITY

General Counscl

on behalf of the Corporation for National
and Community Service
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Dated: 4/‘4 [oa

Approved as to form:

Dated:

Dated: \([‘((01

Approved as to form:

Dated:

Dated: 4/"\/0‘3

Approved as to form:

Dated:

United States v. St. HOPE Academy

Scttlement Agrecnient

ST. HOPE ACADEMY

N - re: Exeardv y y
Txcﬁo—?‘?m its e Drasker

SEGAL & KIRBY

MALCOLM S. SEGAL, Esq.
Attorneys for St. HOPE Academy

STEVENS, O'CONNELL & JACOBS LLP

MATTHEW G.JACOHS, Esq.
Atiorneys for Kevin Johnson

DANA GONZALEZ

‘ AWM@h ha’(ud@ity

THE LAW OFFICES OF RICHARD PACHTER

.

RICHARD PACHTER, Esg.
Attorney for Dana Gonzalez
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ST. HOPE ACADEMY

Dated: By:
Name:
Title:
Approved as to form:

Datec: DY4-09- 1] SEGAL # glRBY )
//7 ’ A , .

/MALCOLM S. SEGAL, Esq.
/ Attorncys for SUHOPE Academy

KEVIN JOHNSON
Dated:
KEVIN JOHNSON, in his individual capacity
Approved as 1o form:
Dated: STEVENS, O"CONNELL & JACOBS LLP
MATTHEW G.JACOBS, Esq.
Attorneys for Kevin Johnson
DANA GONZALEZ
Dated:
DANA GONZALEZ, in her individual capacity
Approved as to form:
Dated: THE LAW OFFICES OF RICHARD PACHTER

RICHARD PACHTER, Esq.
Attoricy for Dana Gonzalez

ited States v. St. HOPE
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Dated:

Approved as to form:

Dated:

Dated:

Approved as to form:

Dated: ’7‘/ ?I/&j

Dated:

Approved as to form:

Dated:

ST. HOPE ACADEMY

By:
Name:
Title:

SEGAL. & KIRBY

MALCOLM S. SEGAL, Esq.
Attorneys for St. HOPE Academy

-KEVIN JOHNSON

KEVIN JOHNSON, in his individual capacity

1 S, O'CONNELL & JACOBS LLP

MATTHEW GJA{0BS, Esq.
Attomeys for Kevin Ypohnason

DANA GONZALEZ

DANA GONZALEZ, in her individual capacity

THE LAW OFFICES OF RICHARD PACHTER

RICHARD PACHTER, Esq.
Attorney for Dana Gonzalez

v
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HLAWRENCE G. BROWN

jActing United States Attorney
KENDALL J. NEWMAN

Assistant U.S. Attorney

501 I Street, Suite 10-100
Sacramento, California 95814
‘fTelephone: (916) 554-2821

1

2

3

4

S jattorneys for Plaintiff
. United States of America
7
8
S

IN THE UNITED STATES DISTRICT COURT

10 r‘ FOR THE EASTERN DISTRICT OF CALIFORNIA
i1
12 UNITED STATES OF AMERICA, )
) Case No:
13 Plaintiff, }
}
14 "‘v )
) COMPLAINT
15 ST. HOPE ACADEMY, )
)
16 Defendant. )
)
17 )
18 |
19 Plaintiff United States of America, by and through its

20 Jlundersigned counsel, complains of defendant and alleges as follows:

21 Jurisdiction and Venue

22 1. This Court has jurisdiction over this action pursuant to
23 28 U.S.C. § 1345.

24 2. Venue is proper in the Eastern District of California
25 Jpursuant to 28 U.S.C. § 1391 (b).

ZGH The Parties

27 3. Plaintiff is the United States of America (*“United

28 fStates”), acting through the United States Attorney’s Office for the

1
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10
11
12
13
14

‘15
16
17

18

19

20
21
-22
23
24
25
26
27

28

Eastern District of California, on behalf of the Corporation for
National and Community Service, an agency of the United States
LGovernment (the "“Corporation”) (hereafter collectively referred to
as the “United States”).
4. Defendant St. HOPE Academy (®St. HOPE”), is a nonprofit
corporation doing business in Sacramento, Califormia.

Allegations
S. AmeriCorps grant funds were awarded by the State of
california to and administered by St. HOPE under grant award numbers
03AFHCA002Y11-F102, 03AFHY12-F102, and 06AFHY13-F102 (“AmeriCorps
fGrants~). Additionally, AmeriCorps members were entitled to
JEducation Awards if they fulfilled their service requirements for
St. HOPE pursuant to the terms of the grant requirements. The
Education Awards and grants awarded to St. HOPE (collectively the
*Grant Awards”) totaled $847,673.00.
6. The United States contends that St. HOPE did not
appropriately spend the Grant Awards pursuant to the terms of the
grant requirements, and did not adequately document its expenditures
of the Grant Awards.
7. The United States and St. HOPE have reached a settlement in
this matter wherein St. HOPE acknowledges that it did not adequately
document a portion of its expenditures of the Grant Awards.
8. In settlement, St. HOPE has agreed to repay the total sum

af Four Hundred Twenty-Three Thousand Eight Hundred Thirty-Six

llars and Fifty Cents ($423,836.50) (the “Settlement Amount~). As
part of the settlement of this matter, St. HOPE will have made an
initial payment of Seventy-Three Thousand Eight Hundred Thirty-Six

Dollars and Fifty Cents ($73,836.50). St. HOPE agrees to entry of a

2




|

ﬂThree Hundred and Fifty Thousand Dollars {$350,000.00), plus S%
b

Stipulated Judgment for the remainder of the Settlement Amount,

annual interest.

FIRST CLAIM FOR RELIEF

{Unjust Enrichment)
9. Plaintiff reasserts and realleges, as if fully set forth
herein, paragraphs 1-8 above.

10. The United States alleges that St. HOPE has been unjustly

©C @ N0 node W e

enriched to the extent that it received and did not appropriately

10fSpend the Grant Awards.

11 WHEREFORE, Plaintiff requests judgment against Defendant

12 }St. HOPE:
13; 1. In accordance with the terms of the Stipulation for
145Consent Judgment as part of the parties’ settlement of this action;
lsjand
16. 2. For other costs and fees to the extent that Defendant does

17 fnot fully comply with the terms of the Stipulation for Comnsent

Acting United States Attormey

18 §Judgment; and

19 | 3. For such other and further relief as the Court deems just
20 jjand proper.

21 |

22 §

23 fpated: april 1., 2009 LAWRENCE G. BROWN

24 |

25 §

By: ZJJO UN/IE/;:[\,AN e

KENDALL " .
Assis United States Attorney

Chief, Civil Affirwmative Section
Attorneys for Plaintiff United States

26
27

28 |
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LAWRENCE G. BROWN

Acting United States Attorney
JKENDALL J. NEWMAN :
Assistant U.S. Attorney

501 I Street, Suite 10-100
acramento, California 95814
Telephone: (916) 554-2821

At torneys for Plaintiff
junited States of America

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Case No:
Plaintiff, :

v.
STIPULATION FOR CONSENT JUDGMENT
ST. HOPE ACADEMY,

Defendant .
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It is hereby stipulated and agreed between the United States of
America {(“United States®), acting through the United States Attorney’s
jJoffice for the Eastern District of California, on behalf of the
Corporation for National and Community Service, an agency of the United
States Government (the “Corporation*)} (hereafter collectively referred
to as the “United States”); and St. HOPE Academy (“St. HOPE~), through
its authorized representatives, as follows:

1. AmeriCorps grant funds were awarded by the State of
California to and administered by St. HOPE under grant award numbers

O3AFHCA002Y11-F102, O3AFHY12-F102, and 06AFHY13-F102 (“AmeriCorps
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ts*). Additionally, AmeriCorps members were entitled to Education
wards if they fulfilled their service requirements for St. HOPE
pursuant to the terms of the grant requirements. The Education AQards
and grants awarded to St. HOPE (collectively the “Grant Awards”)
totaled $847,673.00.

2. The United States contends that St. HOPE did not

appropriately spend the Grant Awards pursuant to the terms of the grant
requirements, and did not adequately document its expenditures of the
rant Awards.

3. The United States and St. HOPE have reached a settlement in
this matter wherein St. HOPE acknowledges that it did not adequately
document a portion of its expenditures of the Grant Awards. '

4. In settlement, St. HOPE has agreed to repay the total sum of
Four Hundred Twenty-Three Thousand Eight Hundred Thirty-Six Dollars and
Pifty Cents ($423,836.50) ({the *Settlement Amount~). As part of the
gsettlement of this matter, St. HOPE Qill have made an initial paywent

of Seventy-Three Thousand Eight Hundred Thirty-Six Dollars and Fifty

‘énts'($73,836.50). St. HOPE herein agrees to the entry of this
Stipulated Judgment for the remainder of the Settlement Amount, Three
Hundred and Fifty Thousand Dollars ($350,000.00), plus 5% annual
interest.

5. The United States herein agrees to a payment schedule for St.
HOPE in order to cure this debt. St. HOPE shall pay Thirty-Five
IThousand Dollars ($35,000.00) annually for ten years, each payment
#being due on or before April 15 of each year. The first payment

jpursuant to this Stipulated Judgment is due on or before April 15,
‘2010. The final payment shall be in the amount of Thirty-Five Thousand

Dollars ($35,000.00), plus the interest due and owing on this
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10. Payments pursuant to this Stipulated Judgment are to be made
by certified check payable to the UNITED STATES DEPARTMENT OF JUSTICE

and mailed to:

United States Attorney’s Office
Financial Litigation Unit

501 I Street, Suite 10-100
Sacramento, CA 95814 -

Dated: April , 2009 . LAWRENCE G. BROWN
- Acting United States Attorney

KENDALL J. NEWMAN

Assistant United States Attorney
Chief, Civil Affirmative Section
Attorneys for Plaintiff United States
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Dated: April 4, 2009 1
Napt: | Loy Muilis
e

le:  Acimg Excative Dicecter
On behalf of fendant St. HOPE Academy

Dated: Aprll __, 2009 SEGAL & KIRBY

MAICOLM S. SEGAL, Esq.
Attorneys for Defendant St. HOPE Academy
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and mailed to:

Dated: April _ , 2009

By:

Dated: April _ , 2009

Dated: April ﬁ_, 2008

10. Payments pursuant to this Stipulated Judgment are to be made

AFby certified check payable te the UNITED STATES DEPARTMENT OF JUSTICE

United States Attorney‘s Office
Financial Litigation Onit

501 I Street, Suite 10-100
Sacramento, CA 95814

LAWRENCE G. BROWN
Acting United States Attarney

KENDALL J. NEWMAN

Assistant United States Attorney
Chief, Civil Affirmative Section
Attorneys for Plaintiff United States

Name:
Title:
On behalf of Defendant St. HOPE Academy
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pttorneys forGgé%ZEgant St. HOPE Academy
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10. Payments pursuant to this Stipulated Judgment are to be made
by cértified check payable to the UNITED STATES DEPARTMENT OF JUSTICE

and mailed to:

United States Attorney’s Office
Financial Litigation Unit
501 I Street, Suite 10-100
Sacramento, CA 95814
Dated: Aprilfi_, 2009 LAWRENCE G. BROWN
Acting United States Attorney
w .
.u//
. r‘ﬂe,‘Mﬂ,_\
BY: w
L J.
Asgistant ited states Attormey
Chief, Civil Affirmative Section
Attorpneys for Plaintiff United States

Dated: April __, 2009

Name :
Title:
On behalf of Defendant St. HOPE Academy

Dated: April __, 2009 SEGAL & KIRBY

MALCOILM S. SEGAL, Esq.
Attorneys for Defendant St. HOPE Academy
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Stipulated Judgmwent, and shall be due on or before April 15, 2019.

6. Notwithstanding the paywent schedule set forth above, the
United States may record the Consent Judgment herein as a lien against
any of St. HOPE‘s real properties until such judgment is satisfied.
7. Upon receipt of all the payments pursuant to the payment
schedule above, the final installment will constitute satisfaction of
this debt, and the United States shall file a satisfaction of judgment
and release all liens related to this Stipulated Judgment.

B. If st. HOPE fails for any reason to timely make the payments
las prescribed above, the entire balance of the Stipulated Judgment is
immediately due and owing, and the United States may pursue all legal
remedies to collect the balance of the Stipulated Judgment, including
court costs, accrued interest, and any additional fees assessed in
order to collect this debt. Enforcement actions may be initiated
without prior notice.

9. This Stipulated Judgment is binding upon St. HOPE'’s
successors, transferees and assigns.
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Case 2:09-cv-00965-JAM-KJM  Document 5  Filed 04/10/2009 Page 1 of 1

AWRENCE G. BROWN
cting United States Attorney
ENDALL J. NEWMAN
ssistant U.S. Attorney
01 I Street, Suite 10-100
Eacramento, California 95814
elephone: (916) 554-2821

&

\ttorneys for Plaintiff
Pnited States of America

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Case No: 2:09-cv-00965 JAM/KJIM
Plaintiff,

V.
CONSENT JUDGMENT PURSUANT TO
ST. HOPE ACADEMY, STIPULATION

Defendant.

N e N e Nt N Na? St e St

Pursuant to the Stipulation for Consent Judgment filed herewith, -

udgment is entered in favor of the plaintiff United States of America
nd against defendant St. HOPE Academy in the principal amount of Three
undred and Fifty Thousand Dollars ($350,000.00), plus 5% annual
 nterest until paid.
T IS SO ORDERED.
DATED: April 9, 2009 /s/ John A. Mendez

UNITED STATES DISTRICT COURT JUDGE
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Office Of Inspector General,

O1G Profile

Spitzer Vies to

Succeed Wallis

Former New York Governor Bliot
Spizer has emerged
as a leading cand-
date to succeed the
retired Linda Wallis as

with Emperor's Club VP, a New
York based-finm that speciafizes
in the procurement of biondes,
brunettes and redheads.

“f selected for this important
post. { ptan to biing a high fevel
of service and satisfaction to the
procurement process,” Spltzer
Said in a phone interview from

his field office at the Mayflower -

Hotel in Washington, DC. "My
policy is, vendors either put aut
or get owt.”

Spizec also promised to fulfdl
avery possible fantasy for OIG
investigators and auditors.

Audit Manager Rick Sampson,
when told that Spitzer speclal-
izes in redheads, vowed ta im-
mediately order a red, fine-point
pen from Spitzer ¥ he & se-
{ected for the post.

“1 can’t think of a better man for
the job,” said veteran procurer
Heidi Fleiss. “He's no babe in
the woods whan #t comaes to
being discrete and moving funds
around.”

YOlll‘

“Mission First, People and Occasionally, Integrity Why No(?”

Velume 1L, lasnne 17
www,cncsoig.gov

Wallis Procures

linda Wallis, the 0iG's stalwart Assistant inspector
Generat for Support, announced today that she has
finally procuced her Federal retiremont. The name of
Unda’s GSA-approved retitement vendor wag not
immediately reveated, but & Is kmown to be owned

and operated by a qualified minocity-female-
-disabied person.

Under the teams of har retirement, the vendor
will supply Unda with endiess sunny days (not
to exceed 24 howrs each), lazy momings
{ending oot later than 11 a.m. GMT), stany

ghts {exclusions may be granted, in writing,

located according to the Federal schadule).

Linda sald she plans to spend a iot of ime
dofing out hugs and kisses to her adared grandchil-
dren, “but they are going to have to follow my rules to
the T.”

Yo that end, Linda has enrolied each grandchid in the
General Sevwices Administration’s approved vendor
tist. Several tots will have to wait for Grandma's hugs
and kisses for up to three years. They are cumrently
under deb it from proc W and non-
procurement programs for splifing chocotate mifk on
Linda's prized sofa.

Also, to gain access to Grandma's coolde jar and
candy drawer, the kids must first obtain a signed and
certified Treat Ocder (Form M&M, as estabfished un-
der the Federal Munchies Control Act of 1972} and

Panic is Widespread in

inspector General Gerald Walpin reacted calmiy to
Linda Wallis’s imminent retirement, declaring a state
of OIG emergency and ordering aR dapartment heads
to procure enough office supplies to last 10 years.
That effort began in earnest today, as Paola Merino
took defivery ol 2,000 cartons of Postiits.

Walpin atso announced that, henceforth, the Semian-
nual Report to Congress, a project expertly shep-
herded by linda, would be renamed the Trennial
Report to Congress and be issued once every tivee
years. He further stated that future OIG budgeting
chalienges woutd be reconciled through “creative use
of the petty cash accourt.”

With Linda‘s last day appcoaching. Audit Chiaf Carol
Bates amanged for Watlis to wifte and ssue 1,500
RFPs for futire contract audits, including a planned
“Applied-Procedures Evaluation of Costs Incurred by
the Corpocation for Festivities Markdng the 100th
Analversary of AmeriCorps in 2095."

nvestigations guru RJ. Walters, facing travel-cost
uncertalaties, immediately ordered ail of his agents

Corperaticn For Na!

lnspeetion

May 2008

tonal And Commurity Service

Permaucut Leisure Statas

may make withdrawals limited to 100 percent of the
establishad per diem.

Linda’s legendary knowledge of Federal procuremsnt,
and financial reguiations and strategies, has served her
well in her retirement planning.  Fox,
example, she and her husband Dale
wiil be retidng to an aceandront
slon in Palm Beach, Rodda, .
Walis's recent home purchase 2

budget fitled “post-service 0o
acquisition positioned for first
spander coastal homeland defense.”

Unda and Dale will buzz around
retiement estate in a new 3
Cadillac Escalade with armor plating
and 30Hnch stereo subwoofers. i
was purchased with funds from
OIG account labeled “Hair Gel Ex-

penses, Senior Special Agent Jeff Morales.”

Linda's ratirement income will be enhanced with the
assistance of the innovative “Zero-Based, Post-Service
Compensation System™ she developed for the OIG
Whenever she and Dale run shot of cash, they can
merely 8dd a few zeros to their retirement checks.
“There might be somathing funny going on with Linda’s
reticement,” said inspector General Gerald Walpin. “But
'l be damed « any of us can figure it out, and we proba-
bly never will. We're up against the master Federal pro-
curer and budgeter of atl time In Linda Wallis.”

Linda Wallis’s Wake

into the field to “round up the usual suspects™ before Linda
retired and to hotd them in the OIG evidence room pending
“She was aways tough, but fair,” recalled a formes OIG
vendor. ~At first § was bitter when she had me abducted,
flown o a Syrdan prison and watertoarded after | had
sought an exeasion on our audit contract. “I'R probably
never walkk again, but | know the Importance of Federal
procurement regufations thanks to Linda.”

Former Deputy iInspector General Robert Shadowens
wished Linda well in a call from his Flarida fish camp. He
atso said he would nat attend any retirement celebrations
unless compefled to do $0 by an IG subpoena.

“What's Her Name was a vatuabie part of my team,” sald
former Wnspector General L Russell George, who was
reached by phone at his home, where hs was awalting a
termite inspection. “But I'm stél mystified why she refused
to apprave my acceplance of a freebie golf trip to Scottand
with that nice Jack Abramofl. C'mon, what harm would #
have done?”

2>
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Trinity, Frank

From: Trinity, Frank

Sent: Tuesday, June 17, 2008 12:31 PM

To: Wasilisin, Andrew

Cc: Minor, Wilsie; Limon, Raymond A; Honnoli, Liz
Subject: Referral of For Your Inspection parody to IG

Attachments: FYiparodyJune08.pdf

This is to memorialize that | provided a copy of a May 2008 parody entitled For Your Inspection to Gerald Walpin
in his office this morning. POF file attached.

{ pointed out the language in column 1, paragraph 1, as an example of language that would be problematic under
our agency's policy against workplace harassment. 1 told him that, under our policy, it was up to him to review
and take appropriate action. | asked that he notify you iffwhen he took corrective action.

Frank R. Trinity
General Counsel

6/18/2008
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Trinity, Frank

From: Eisner, David
Sent: Monday, July 07, 2008 6:01 PM
To: Walpin, Gerald

Subject: Generation Awareness Series

This is in response to your email dated June 24 regarding the Generation Awareness Series under the
Office of Human Capital. I appreciate your feedback on the particulars of this series and have
underscored with the appropriate managers the need for accuracy and attribution of sources in such
awareness-building programs. Your point about the potential for stereotyping is well-taken, and should
be guarded against in any diversity initiative.

However, I do not agree with your characterization of the series as a “wasteful use of Corporation assets
for an insufficient, if any, Corporation purpose.” Building awareness about generational diversity in the
workforce is in line with programs sponsored by the U.S. Department of Labor and the Office of

Personal Management. The Department of Labor’s Office of the 213 Century Workforce — established
by President Bush by executive order signed on June 20, 2001 -- has sponsored workshops entitled
“Understanding Generational Differences in the Workplace”. OPM, charged with ensuring that the
Federal government has an effective civilian workforce, includes in its leadership development program
a two-day course entitled “Leading Across Generations”. And here at the Corporation, I have benefited
from the insights and ideas offered by our Office of Civil Rights and Inclusiveness and our Diversity
Advisory Council, among other groups, including their efforts to build awareness around generational
diversity. With the exception of your feedback, CNCS staff has at all levels expressed support for this
program.

The purposes of such awareness-building are to (1) meet the needs of the 215 century workforce,
including understanding the effects of demographic trends, as noted in President Bush’s executive order;
(2) maintain an environment that is inclusive of individual differences and responsive to the needs of
diverse groups of employees, a cnitical success factor established by OPM in its government-wide
Human Capital Assessment and Accountability Framework; (3) reduce conflict and increase
productivity in the workplace, as noted in OPM’s leadership program materials; and (4) build a diverse,
energized, and high-performing workforce, as articulated in our Strategic Plan.

During my tenure as CEO 1 have encouraged staff and stakeholders at all levels to engage with each
other in shaning their perspectives about how we can better accomplish our mission. Our diversity
awareness efforts are a good example of how such dialogue can engage our colleagues in ways that
build our sense of teamwork and common goals, despite our individual differences. The success of such
efforts is reflected in the Federal Human Capital Survey results for the Corporation, which show
significant improvements during my tenure not just in the areas of diversity and leadership, but in areas [
believe are related — job satisfaction and fulfillment. For these reasons, the CNCS diversity program has
my full support.

7/8/2008
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Trinity, Frank

From: Mercedes P. Merino [m.merino@cncsoig.gov] on behalf of Walpin, Geraid
Sent: Tuesday, June 24, 2008 11:32 AM

To: Eisner, David

Cc: Goren, Nicola; Trinity, Frank; Limon, Raymond A

Subject: Generation Awareness Seres from Human Capital

On behalf of Gerald Walpin:

I write to communicate to you various reasons why I am troubled by the issuance, by a
Corporation Department with the Corporation’s implicit stamp of approval, of the Generation
Awareness Series to date.

First, even if valuable, accurate, and non-controversial, are the Corporation’s limited
assets -- money and staff -- best spent on this project? I am well aware that the budgetary
crunch has imposed limitations on the Corporation’s main purpose, service, with the need to
reduce or, at least, not hire otherwise needed staff. That at least one staff person in Human
Capital is assigned to spend time on this project warrants the question whether, if payroll
cutting is required, should Human Capital be considered rather than other areas more directed
to service.

Second, what is the value to the Corporation’s purpose of these simplistic collections of
events that occurred during the lives of different generations? I note that this project is
produced out of the Diversity unit of Human Capital. The purpose of this series supposedly is
to show that all individuals bom during a certain grouping of years can be categorized (i.e.,
stereotyped) into identified personality traits. (e.g., The “Builders” are characterized as “hard
worker, respects authority, practical, team player, dedicated, saves [money]” etc.). It seems
to me that is not only untrue (because each individual is an individual), but is also contrary to
the purpose of diversity understanding: that each individual is different and should not be
stereotyped by age, sex, race, religion, etc, but must, instead, be recognized for that person’s
individual attributes.

I have been told by Ray that this generation series is important to permit supervisors to
know how to deal with staff from different generations. Of course, a supervisor should take
into account the age, along with other personal circumstances of a staff member, in deciding
the most diplomatic and successful way to interact. But that axiomatic recognition is unrelated
to whether Benny Goodman or Elvis Presley was popular in a given year (even older persons --
labeled as the Builders generation — enjoyed and were affected by Elvis Presley, who is listed
as a defining event for Baby Boomers).

Third, it is at best simplistic and at worst erroneous. This apparently was created as a
cut and paste job by locating information on the intemet that someone has written, without
any assurance of the accuracy of the substance of the writing. Examples: I am a
chronological member of the Builders, as are my many contemporaries. I might be said to fit
into the “disdiplined, dutiful, conformist, loyal, conservative, experienced and patriotic,” which

52172009
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are the words used to describe my generation. But most contemporaries with whom I am
friendly do not fit into all those categories. And I am friendly with people of other generations
who would be accurately described by such labels.

Statements are made that are simply wrong. I met no American Solders (and I met
many) who “came home” from service in World War II “questioning the ideals for which they
fought” and who didn't view the war as “a patriotic crusade.” “Berlin Wall Dismantled” is listed
as a determinative event for Generation X (bom between 1965-1976). Why was that more
determinative of the current personalities of “Generation X” ("born between 1965-76) than
those of “the Builders” (born 1922-1946) or the Baby Boomers (1946-64), all of whom lived
‘through the same experience? But, as important, the specification of “contributing actions”
leading to the opening of the Berlin Wall as “many pro-democracy demonstrations in East
Germany and many East Germans migrating into West Germany through Hungary” ignores
and demeans American foreign policy which led to the downfall of Communist Russia, which
led to Gorbachov’s notice to the East German government that Russia would no longer support
the East German government, which resulted in the opening of East Germany. People may
disagree in degree on the cause of East Germany’s collapse, but the Corporation should not be
put in the position of posturizing on it.

Finally, the writing is sloppy and internally inconsistent. -Passing grammatical and
spelling errors, how does describing the Baby Boomers generation as “workaholics” and with a
“driven work ethic” fit with the subsequent description of Baby Boomers as “flower children”
and “a generation in revolt?”

I could spend pages dissecting the series and specifying many more parts. But the
bottom line is that it is wasteful use of Corporation assets for an insufficient, if any,
Corporation purpose. I recommend that a careful review be made before this and this type of
distribution continue.

5121/2009



|’iE.'> }) ,"LJ

i

Corporation for

NATIONAL&Y
COMMUNITY
SERVICEERZIZ

OFFICE OF INSPECTOR GENERAL

MEMORANDUM
TO: Nicola Goren
Acting Chief Executive Officer
CC: Frank Triaity
General Counsel
FROM: Gerald Walpin
laspector General
DATE: January 6, 2009
RE: Equal Opportunity Complaint Procedures

During the discussion yesterday that I, Jack and Vince had with you and Frank, we all
agreed on the objective in processing Equal Employmeat Opportunity complaints: a fair and
impartial investigation. The issue on which we appeared to seck further guidance is the
respounsibility of the agency head to ensure and direct the procedure to attain that objective.
Therefore, following that discussion, we reviewed the controlling regulations. We believe the
following cited regulations impose that responsibility on the Corporation itself and, of necessity,
on you as the agency head.

29 C.FR. §1614.102 (a)(2) mandates that “the agency shall . . . provide for the prompt,
fair and impartial processing of complaints in accordance with this part and the iastructions
contained ia the Commisstion’s Management Directives.” Subsection (a)(4) requires the agency
to “designate a Director of Equal Employment Opportunity. . . to carry out the functions” who
“shall be under the immediate supervision of the agency head.”

Section 1614.104(a) requires the “agency” to “adopt procedures for processing . . .
complaints of discrimination” -- again imposing on the agency, not the EEO Director, that
responsibility.

As to procedures to be used in investigating complaiats, §1614.108(a) requires that the
“investigations . . . shall be conducted by the agency against which the complaint has been fited”
-- again a reiteration of the delegation of this responsibility to the “agency.” Subsection (b) gives
the agency the discretion to use “any . . . fact-finding methods that efficiently and thoroughly
address the matters at issue.”

1201 New York Aveque, NW & Suite 830, Washington, DC 20525 US A§
202-606-9390 * Hotline: 800-452-8210 * www.cncsoig. gov
Freedom Corps

Senior Corps * AmenCops & Learn and Serve America Moke o Difference. Volook <




The Equal Employment Opportunity Management Directive EEO MD-110, referred to
above, specifies that you, as head of the agency, have the respousibility to supervise the work on
such complaiats, in expressly providing that the “Heads of federal agencies are responsible for
ensuring that employment discrimination complaints are processed fairy, promptly, and in strict
accordance with” 29 C.F.R. Part 1614. Chapter 6, YVI(c) of that Directive contains the only
limutation of agency involvement in the investigations, and that proscribes only that the “person
assigned to investigate shall not occupy a position in the agency that is directly or indirectly
under the jurisdiction of the head of that part of the agency in which the complaint arose” --
thus making clear that, for example, you, as head of the Corporation, have the duty properly to
supervise the person investigating a complaint against OIG.

Thus duty is consistent with the undeniable interest of the Corporation in a fair, impartial,
and thorough investigation, no matter how it turns out: if management 1s found to be right, its

decisions should be vigorously defended; if wrong, management should take remedial action.

[ welcome further discussion of this subject.
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January 26, 2009
MEMORANDUM FOR GERALD WALPIN, INSPECTOR GENERAL

FROM: Nicola Goren /)L&
Acting Chief Executive Officer

SUBJECTS: Response to your concerns regarding the investigation of an Equal Employment
Oppoctunity complaiat involving the Office of Inspector General.

You have raised several concerns about the conduct of an Equal Employment Opportunity
(EEO) investigation being overseen by the agency’s Office of Civil Rights and I[nclusiveness

(OCR). The investigation tnvolves the Office of [nspector General and you are a fact witness in
the matter.

[n our meeting on January 5, 2009, you expressed the following concerns:

1. The Complainaat’s affidavit seems to have been written by her attorney. [t is written in
the third-person and includes legal citations.

2. When reviewing a draft affidavit, the OIG noted that some portions did not appear to be
accurate. When a request was made to listen to the tape of the investigative session that
preceded the affidavit’s drafting, the OIG was informed that the tape had been destroyed.

3. You suggested that the OIG and the Complainant be givea an opportunity to review the
investigation and add to its completeness.'

As agreed in our meeting on January 5, [ have followed up with OCRI on your concerus.
With regard to your first concern, OCRI advises that there is nothing improper about a
Complainant receiving assistance ia drafting an affidavit which is signed by the Complainant.
With regard to your second concern, OCRI agrees that interview materials should be kept uatil
all affidavits have been signed and returned to the investigator. { am advised that, because that
was not done 1n this matter, the OIG affiant was given an opportunity (and additional time) to
make any corrections desired before signing the affidavit. With regard to your thicd concem,
OCRI has provided assurances that it will review the entire record for faurness and legal
sufficiency at the conclusion of the official inquiry. If OCRI detenmines that the official record
is deficient, a supplemental investigation will be ordered, in keeping with standard operating
procedures for processing Federal sector EEO complaints of discnimination under EEOC
regulations and directives. '

In our meeting on fanuary 21, 2009, you expressed an additional concern that the process for
obtaining affidavits from OIG agency witnesses may have differed from the process for

! You also sent a memocandum to me dated January 6, 2009, teferring (o legal authorities for Federal agency heads
to supervise the Director of Equat Employment Opportunity.

1201 New York Aveaue, NW & Washiagton, DC 20525
202-606-5000 * www nationalservice.org [JS E
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obtaining an affidavit from the Complainant, and specifically that OIG agency witnesses may not
have had an opportunity to provide informatioa in their affidavit beyond the scope of questions
posed by the OCRI contract investigator. In addition, you suggested that OCRI contract
investigators would benefit from Standard Operating Procedures to ensure faimess and
consistency.

As agreed n our meeting on January 21, [ have followed up with OCRI on your additional
concern. OCRI has provided assurances that it will review the eatire record for faimess and
legal sufficiency at the conclusion of the official inquiry and will take appropriate action if
warranted to correct inconsistencies or omissions. OCRI notes that it holds coutractors to the
industry standards for processing and investigating EO complaiats based on the regulations and
guidance set out in 29 CFR 1614, MD-110, and applicable case law.

[ have fully considered your concerns, followed up directly with OCRI, and [ am satisfied
that OCRI is properdy carrying out the prompt, fair, and tmpartial processing of this matter.
Mindful that the investigative process is not adversarial in nature, I now consider the matter of
your above-referenced concems to be closed.
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MEMORANDUM

TO: Nicola Goren
Acting Chief Executive Ofﬁcer

CC: Frank Trinity
General Counsel

FROM: Gerald Walpin
Inspector General

DATE: January 29, 2009

SUBJECT: EEOC Procedures

[ write to reply to your Memorandum of January 26, 2009, in which you responded to
concerns that I have expressed regarding the Corporation’s processing of EEO complaints. |
appreciate your following up with OCRI regarding the concerns that I expressed with respect to
the handling of an ongoing investigation. Even so, | am afraid that treating my concems as
relaung solely to the ongoing investigation gives them short shrift; the concems that I expressed
have systemic implications that I -hope that you and the Corporation will address. While, of
necessity, my commients about the EEO complaint procedure were based on my Office’s
experience in the outstanding complaint against my Office, some of my staff, and me — I had no
prior experience and therefore no knowledge of the procedurc — I made it clear that my
comments were aimed at future EEO complaints, whether against the Corporation or my Office,
and werc not intended to affect the currently outstanding complaint against my Office.

Because some of the confusion may stem from the fact that [ am generalizing from a
single experience with a process that has had its problems and 1s not complete, I will a(tempt to
clarify the systemic aspects of my concerns.

fn my Memorandum of January 6, 2009, I pointed out that the agency head has ultimate
responsibility for the agency’s processing of EEO complaints. | do not question the
Corporation’s decision "to retain investigators with appropriate qualifications to do the
investigation and make recommendations to OCRI. It is, rather, the instructions (or lack thereof)
to the tnvestigators, the apparent absence of enunciated procedures ensunng due process and
efficient investigative methods, and the role (or lack thereof) of management in the process that

concern me.
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Before addressing those concerns, | am certain that you would agree that the goal of the
process should be to get to the bottom of the facts, not to vindicate management nor pave the
way for an employee’s lawsuit. As | wrote in my Memorandum of January 6, 2009,
management has an undeniable interest in fair, impartial, and thorough investigations, no matter
how they turn out. If corrective action is warranted, management has an undeniable interest in
taking that action as soon as appropriately possible. Counversely, if management’s decision was
justified, that decision should be vigorously defended.

Indeed, given the training and experience of managers and the availability of advice from
counsel and the Office of Human Capital, management might well presume that its decisions are
defensible and not discriminatory. That does not mean that there may not be exceptions. Nor
should the process be weighted against the complainant; neither should the process be weighted
for the complainant. Rather, it means that the process should be fair and complete to allow for
the defense of defensible decisions and for a complainant with a meritorious claim to be able to
sustain tt.

In that regard,

1. Defensible decisions can be defended by giving management the right to state its
position just as the employee does. That can be done by having the investigator present a list of
questions to both parties and ask for a response in writing to those questions. The investigator
should also allow both sides to suggest questions each believes to be relevant to a determination
for the investigator to ask if he/she believes them warranted. That could remedy the concern that
I expressed that a key fact relating to the allegations against me was not elicited by the
investigator or addressed in the investigator’s questioning of the complainant.

Then, after review of both parties’ submissions, the investigator might choose to
interview key persons, ask additional questions, or ask for the production of documents.

You state that OCRI will review the entire record for faimess and completeness, and, if it
concludes that the record is deficient, it will order a supplemental investigation. It is far more
efficient to make a complete record from the start, and the process should be changed to
accomplish that. That can be accomplished by setting forth required “fairness” procedures for an
investigator to follow.

2. I expressed concern about the fact that, while the respondent received the assistance of
counsel in drafting her affidavit, the investigator limited OIG to the draft that she prepared,
which was flawed. [ believe that the process should be balanced and that, if one side gets the
assistance of counsel, so should the other. That can be accomplished if the process outlined in
paragraph 1 above is followed. In any event, though, the procedures should be modified to
require equal treatment by the investigator.

3. I expressed concern about the investigator’s destruction of the tapes of interviews of
OIG personnel, and, presumably, although we do not know for certain, of interviews of the
complainant. The procedures should be modified to require that the investigator preserve all
physical evidence, including any and all audio tapes.
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The bottom line of OlG’s interest in the Corporation’s EEO procedures is (1) the clear
teticence of the CEO to perform his/her supervisory role over the process, and (2) the absence of
fair due process procedural instructions to investigators — not the outcome of any specific EEQ
complaint.
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Trinity, Frank

From:  Trinity, Frank

Sent: Thursday, October 02, 2008 12:57 PM

To: Trinity, Frank

Ce: Minor, Wilsie

Subject: Memo to Fite, Mig with IG re personnel matter

Memorandum of meeting with Inspector General to discuss [JJjmatter
October 2, 2008

Jerry Walpin (via Jack Park) sent me a copy of his removal opinion dated September 25, 2008. I
reviewed it and asked to meet with him to discuss my concerns. I met with Jerry Walpin and Jack Park
today in Jerry’s office.

I told him that if an action was filed, it would be against the agency, and the OGC presumptively would

handle the matter. This raised issues around OIG independence. Jerry indicated he had spoken with
another larger agency OIG and believed they would offer their legal services.

I told him that I had reviewed only his opinion and not the underlying exhibits or the record as a whole.

I told him that, in my view, he had a winnable position on removal, based on the use of government
resources for for-profit endeavor in an OIG setting.

I told him that the opinion’s repeated references to -protectcd EO activity, the IG’s statements on
the merits and motivations of that protected EO activity, and the negative inferences he draw against -
in connection with her protected EO activity, are likely to be deemed direct, per se evidence of reprisal
discrimination. I told him that his self-disclosed obtaining of the EO counselor report would likely be
viewed as interfering with the EO process.

[ told him [ saw three likely eutcomes:

1. MSPB finds discrimination and orders -teinstatement.

2. Outside agency makes (or informs management that it will make) a finding of discrimination.

3. EEOC agency makes a finding of discrimination and order-einstatement.

In all cases, it is likely that substantial attorney’s fees will be paid to -counsel, as well as
compensatory damages.

I told him that it was my advice that he retract the decision and restore the status quo ante.

I told him that he would be leaving this matter for his successors and that he would have no ability to
control the outcome. I told him that his removal opinion would likely be relied upon by itself in a
suminary judgment decision, so he would have no opportunity to add any future explanation or

argument.

He said he disagreed with me. He said that if the law says he engaged in reprisal “then the law is an

7/20/2009
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ass.” He said that he had the right to challenge vocation of discrimination in his role as deciding
official and that he could not accept that she had laid a trap for him.

We agreed that HC would not effectuate the 52 that had been prepared until further instruction.

My understanding is that he will consult with the other OIG office to get their counsel on this matter.

7/20/2009



Page 1 of 1

Minor, Wilsie /\/ o 1L %t

From: Tnnity, Frank ‘ / Sk § W l/‘//

Sent: Saturday, January 31, 2008 6:45 PM o
: - 4 [( b
To: Minor, Witsie; Hifton, Doug

Subject: DISCUSSION DRAFT memo on OCRI matter -- no response needed, let's talk Monday

DISCUSSION DRAFT

[ write to ask the Council’s assistance in addressing our Inspector General's repeated actions that could
be having the effect of interfering with our agency’s equal opportunity (EO) investigative process while
compromising the perceived integrity of our agency’s Office of [nspector General.

Background

Our agency EO office is currently handling an EO complaint filed by a former OIG employee. The
matter is currently in the investigation phase. The IG is one of several fact witnesses.

Since December, the IG has repeatedly complained to our agency head and our Board’s Management
Committee that the EO investigative process is not providing fair procedures or due process. While the
only facts asserted by the [G relate to the pending EO complaint, the IG advises that his concerns relate
to our EO office’s standard operating procedures.

Our agency head promptly followed up on the facts presented by the 1G. The EO office had already
addressed one error that had been made in the matter under investigation and gave assurances that it
would, at the conclusion of the investigation, review the record for faimess and legal sufficiency in
accordance with its standard EO office procedures. Our agency head so advised the IG.

The IG responded with a memorandum reiterating his concerns about the EO office standard procedures
and criticizing the agency head’s “reticence.” The IG also informed our Board Management Committee
that if the agency head did not adequately address his concerns he would “report” on it.

]

My request

[ am not in a position to judge the IG’s representations that his he is not trying to influence the EO
matter involving his office. However, regardless of the IG’s intent, his repeated complaints during a
pending EO mvestigation involving OIG are having the effect of chilling our EO office’s independence.

[ have ‘attcmptcd to convey to the IG the sensitivities associated with a pending EO investigation. The
LG seems not to perceive the potential impropriety in his repeated complaints about the EO office while
that EO office is conducting an investigation involving the OIG.

If an agency manager other than an OIG employee conducted himself in this manner, in my capacity as
General Counsel [ would intervene to stop it. Because this involves an [nspector General, out of respect
for the independence of that office and out of a desire to avoid an outcome that will reflect poorly on this
agency, this IG, and the IG community generally, [ am asking you to review this situation and provide
whatever counsel you can offer the IG, or take whatever action you deem appropriate.

2/2/2009
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May 20, 2009

TO: Nicola Goren
Acting Chief Executive Officer

St Axenddd Fon

FROM: Gerald Walpin
Inspector General

SUBJECT: Management Alert — Additional Funding for Grants Awarded to The
Research Foundation for The City University of New York (RFCUNY)

Pending resolution of the subject finding and recommendation transmitted to you on
April 2, 2009, we recommend that the Corporation suspend any additional funding to
RFCUNY, including RFCUNY’s January 2009 application (09ED096130) or any other direct
or indirect applications.

We strongly believe that significant issues, raised both in the draft AUP report and in
OIlG’s separate draft letter report, should be resolved before additional grants are made to
RFCUNY. As you know, those issues involve the basic eligibility of the RFCUNY program
for grants, as discussed in the OIG letter report, and various issues identified in the AUP,
including the misstatements in RFCUNY’s grant appllcatlons and the 51gn|ﬁcant
noncompliances prior to making any awards.

Providing further funding, in the face of these issues, would be, in our view,
inappropriate.

If you have questions pertaining to this report, please call Stuart Axenfeld, Assistant
Inspector General for Audit, at (202) 606-9360 or me at (202) 606-9366.

cc:  Frank Trinity, General Counsel
Kristin McSwain, Chief of Program Operations
Margaret Rosenberry, Director, Office of Grants Management

1201 New York Avenue, NW * Suite 830, Washington, DC 20525
202-606-9390 * Hotline: 800-452-8210 * www.cncsoig.gov USAE

‘ _ : Freedom
* * [ eamn Am
Senior Corps * AmeriCorps and Serve enca Make a Difference. Yolunteor.







NATIONAL &
COMMUNITY
SERVICEEEEE

May 4, 2009

MEMORANDUM FOR NICOLA GOREN, ACTING CHIEF EXECUTIVE OFFICER

FROM: Frank R. Trinity %44”‘% /? ﬁ”’%

General Counsel
SUBJECT: Inspector General’s Letter to the Corporation and RFCUNY, dated April 2, 2009
A. Background

This memorandum concerns the Corporation’s AmeriCorps Education Award Program
grants to the Research Foundation for the City University of New York (RFCUNY) to operate
the New York City Teaching Fellows and Teaching Opportunity programs (hereinafter
“RFCUNY teacher corps program”). In a letter dated April 2, 2009, the Inspector General
concludes that “the AmeriCorps grant was merely ‘icing on the cake’ for a program that already
existed and that RFCUNY was not conducting an AmeriCorps program.” The Inspector
General’s letter' recommends that the Corporation —

* terminate our current grant relationship with RFCUNY;

¢ recover from RFCUNY all grant funds spanning a five-year period, or $4.2 million;

o recover from RFCUNY all payments made from the National Service Trust to cover
program participants’ student loan interest, or $917,000; and

¢ recover from RFCUNY all payments made from the National Service Trust to provide
education awards to program participants, or $40 million.

The total amount recommended for recovery from RFCUNY in the Inspector General’s April 2
letter is approximately $45.1 million.

The Inspector General states that his recommendations are made “in conjunction with and
as a supplement to” a draft Agreed-Upon Procedures Report also provided to the Corporation on
April 2, 2009. The Agreed-Upon Procedures Report identifies issues of costs and compliance,
including documentation of member eligibility and member service hours -- appropriate for
resolution by the Corporation’s normal audit resolution procedures.

B. Summary
This memorandum provides my legal opinion that the RFCUNY teacher corps program qualifies

for AmeriCorps grant funding as a professional corps program model as recognized by Congress
in law, and identifies what [ believe to be certain methodological and analytical flaws

! The first sentence of the Inspector General's letter describes his letter as conveying “the Office of

Inspector General’s (“OIG”) draft of its finding and recommendation” regarding the Corporation’s two grants to
RFCUNY (emphasis added).
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in the Inspector General’s April 2, 2009 letter. Those flaws, in my view, counsel against
accepting the Inspector General’s recommendations.

In developing my opinion, I reviewed applicable provisions of the national service
legislation and other laws, publicly-available reports issued by other Federal agencies concerning
the national teacher shortage, RFCUNY’s applications and progress reports, information from
our National Service Trust, results from a 2006 random survey of AmeriCorps members,
correspondence provided by RFCUNY to the Office of Inspector General prior to the issuance of
the draft AUP report and the IG letter of April 2, and the April 2 OIG documents. [ requested
but was not provided the work papers supporting the draft AUP report and, by extension, the IG
letter of April 2.

C. The professional corps program model is categorically eligible for AmeriCorps
funding.

To be eligible for AmeriCorps funding, an applicant organization must assure the
Corporation that the program will (1) address, among other things, unmet educational needs
through services that provide a direct benefit to the community in which the service is performed
and (2) comply with applicable nonduplication requirements. 42 U.S.C. 12583(a). For teacher
corps programs, the unmet educational need is primarily the national gap in education
achievement and the shortage of high-quality teachers for low-income public school students.
Congress has sought to address the well-documented and long-standing educational gap and
high-quality teacher shortage in many ways, including through explicitly including the
professional corps as an eligible program model within AmeriCorps.

Section 122(a)(8) of the National and Community Service Act of 1990 specifically
endorses funding for a professional corps program that recruits and places qualified participants
in positions as teachers in communities with an inadequate number of such professionals.
Further, this section expressly permits such individuals to receive a salary in excess of the
otherwise-applicable limit on living allowances, under the sponsorship of public or private
nonprofit employers who agree to pay 100 percent of the salaries and benefits (other than an
education award) of the participants. 42 U.S.C. 12572(a)(8).

The Edward M. Kennedy Serve America Act, enacted as Public Law 111-13 on April 21,
2009, reaffirmed the inclusion of professional corps programs, including teacher corps programs,
within AmeriCorps.

D. RFCUNY’s grant is designed to expand and strengthen a professional corps
program that addresses an unmet need for high-quality teachers in New York City’s
public schools.

In an effort to address a well-documented shortage of qualified, certified teachers in New
York City public schools,? the RECUNY teacher corps program facilitates an alternative

2 RFCUNY s applications for funding each year have identified the teacher shortage areas in NYC in which

members are placed, including mathematics, science, Spanish, bilingual education, ESL, and special education.




certification program through which participants teach full-time while remaining enrolled in a
teacher education program leading to a Master’s degree in the content area of the certification.
The program provides for all salaries and benefits of participants and, upon the successful
completion of a term of service, participants are eligible to earn an education award.

RFCUNY'’s applications for AmeriCorps support articulate how the program recruits,
trains, and supports highly-qualified new teachers for high-need schools in New York City. The
applications describe a rigorous selection process designed to identify individuals with the
potential to complete the program and succeed as teachers in a challenging environment. The
applications describe how the State of New York and New York City support most of the
program’s costs. The applications describe the provision of AmeriCorps education awards as
critical to attracting and retaining members.

RFCUNY’s applications for AmeriCorps funding reflect the judgments of the City
University of New York, the New York City Department of Education, and the New York State
Education Department -- like that of Congress -- that there is a need for financial incentives
above and beyond regular teacher salary and benefits to attract and retain highly-qualified
teachers for New York City public schools. In my opinion, the program has been properly
classified by the Corporation as a professional corps program model and is legally permitted to
operate its AmeriCorps program. The program clearly meets the statutory definition of
professional corps, recruiting and placing individuals in positions as teachers in a city that has an

-unmet need for certified teachers.

Progress reports indicate that the program is achieving one of its primary goals of
members continuing to teach in New York City public schools after completing the program,
with more than three-quarters of members deciding to continug into their third year. The
program also reports progress in increasing the diversity of New York City’s classroom teachers,
with nearly half of members who are people of color.

Information available from the National Service Trust shows that more than 90% of
participants in the RFCUNY teacher corps program successfully completed their terms of service
and earned education awards and nearly 87% of those education awards have already been used
to defray the member’s educational expenses. These figures are significantly higher than those
for AmeriCorps programs generally.

My review of the record indicates that there was a strong basis for the Corporation having
approved RFCUNYs applications for AmeriCorps support to expand and strengthen a
professional corps program designed to address the unmet need” for highly-qualified teachers in

These shortage areas correlate with those identified by the Department of Education’s publication on Teacher
Shortage Areas 1999-2000 — 2009-2010, available at http.//www.ed.gov/about/offices/list/ope/pol/isa.doc.

} In examining the requirement that an AmeriCorps program address an “unmet need” the Inspector General

focuses on whether the RFCUNY program would exist in the absence of AmeriCorps support. [ do not believe that
is the appropriate inquiry. Congress has identified the unmet need to be met by professional corps programs — the
shortage of teaching and other professionals in a community. 42 U.8.C. 12583(a)(8). In this matter, there is ample
evidence that New York City has an unmet need for high-quality teachers in its public schools.




New York City’s public schools. Given the express authority for teacher corps programs in the
national service legislation, and the articulated nexus between AmeriCorps support and
increasing the number of highly-qualified teachers in New York City public schools, the
Corporation was well within its authority to approve RFCUNY’s applications for grant funds and
to make education award and student loan interest payments from the National Service Trust to
defray the educational expenses of the teachers who successfully completed the program. *

E. The premises for the Inspector General’s recommendation are flawed.

Having concluded that the Corporation’s support for the RFCUNY teacher corps program
is authorized under applicable law, I now turn to the specific bases for the Inspector General’s
recommended sanction of recovering $45 million from RFCUNY.

The Inspector General does not dispute that New York City has a need for certified
teachers in its public schools or that the RFCUNY teacher corps program addresses that need.
The Inspector General states, however, that AmeriCorps grant funds and National Service Trust
payments “merely support an existing activity that is already adequately funded in amounts
sufficient to attract recruits to become qualified teachers” (emphasis added).

In support of his opinion that AmeriCorps funding is “not necessary”, the Inspector
General relies on several premises:

1. Demand for the RFCUNY s program is high, with space available for only 10% of
applicants (page 7).

2. Five of the six members contacted during the AUP engagement stated that they
were not aware of the AmeriCorps education award when they initially applied
Jor the Fellows program (pages 6-7).

3. The relatively small amount of the education award is not enough to make a
difference in recruiting Fellows (page 7).

4. A generalized objection, expressed in various ways:

o The program “does no more than” provide education awards to members
who had, prior to becoming an AmeriCorps member, volunteered for this
“identical” service (page 1).

e There is no “convincing evidence” that the RFCUNY program’s
significant benefits to the community are “in any way attributable to
AmeriCorps activities™ (page 6).

e Because the program already existed, AmeriCorps support is “merely
‘icing on the cake’” (page §).

‘ RFCUNY’s implementation of the grants is appropriately examined in the upcoming audit resolution
process.




None of these premises is a sufficient basis for the Corporation to assert a claim against
RFCUNY for $45 million in previously-awarded grant funds and previous payments from the
National Service Trust to program participants.

IG Premise Number 1:
Demand for the RFCUNY 's programs is high, with space available for only 10% of applicants.

The Inspector General’s view that a program’s success in increasing the number of
applicants jeopardizes its eligibility for funding has no basis in the national service legislation
and runs counter to the ability of teacher corps programs to close the educational gap by
recruiting and retaining the best-qualified teachers. A highly-competitive process allows
RFCUNY to select the individuals deemed most likely to overcome the many challenges
associated with teaching careers in under-resourced schools.

The Inspector General overlooks the fact that a higher number of applicants can
strengthen the diversity and professional attributes from which to choose Fellows, ultimately
resulting in a higher retention rate, better quality teaching, and better educational outcomes.
Increased applicant pools is a positive program attribute, a point repeatedly made in bi-partisan
House and Senate colloquies made as recently as March 2009, as well as by Senator Kennedy
himself who lauded the Teach for America professional corps program for having received
35,000 applications for just 4,000 positions.’

Moreover, the Inspector General renders his opinion about a highly-selective program not
needing AmeriCorps support without reference to any objective standard or criterion, and the
record does not include any basis for determining that a given number of applicants should
trigger a disqualification for funding. The arbitrariness of the Inspector General’s
recommendation to recoup $45 million from RFCUNY is further reinforced by the fact that
RFCUNY s applications for funding clearly informed the Corporation that the program would
rigorously screen applicants and admit only a small percentage.

By expressly authorizing participants to receive an education award in addition to the
salaries and benefits otherwise provided to teachers, Congress recognized that additional
financial incentives may be necessary to recruit and place qualified participants, and included no
basis for requiring disgorgement of grant funds and imposing liability for education award
payments because a program is successful in increasing the number of applicants.

IG Premise Number 2: Five of the six members interviewed were not initially aware of the education
award.

The Inspector General also relies on the fact that five of the six members contacted
during the AUP engagement “stated that they were not aware of the AmeriCorps education
Award [sic] when they signed up for the Fellows Program.” During the five year grant period

s 155 Cong. Rec. H3543, H3549 (March 18, 2009); 155 Cong. Rec. $3822, $3837 and S3842 (March 26,
2009).




under the Inspector General’s scrutiny, more than 14,000 individuals enrolled in the program. A
sample size of six, on its face, cannot support the inferences drawn by the Inspector General.®

Moreover, a brief set of inquiries into other information regarding the RFCUNY
programs show that, notwithstanding the interview responses of five of six members interviewed
during the AUP engagement, there are documented reasons to believe that the availability of
AmeriCorps benefits is, in fact, a substantial factor in recruitment for RFCUNY’s teacher corps
program. In a survey conducted for the Corporation by the Urban Institute, 81% of the
participants interviewed at the RFCUNY program stated that the education award was a factor in
their decision to join the AmeriCorps program. This level is significantly higher that the 71
percent of AmeriCorps members across all types of programs who reported that the education

‘award was a factor in deciding to join AmeriCorps.

Finally, the Inspector General’s sole focus on initial recruitment is unnecessarily
restrictive. The goal of the RFCUNY program — mirroring the statutory authority for all
professional corps programs -- is to recruit and place highly-qualified teachers in New York City
public schools. The five members’ initial recruitment provides no evidence to question that
AmeriCorps benefits support the placement of high-quality teachers by easing their student loan
debt and defraying a portion of their educational expenses. A New York State Department of
Education report dated May 2, 2008, confirms the need to “offer financial incentives to attract
and retain public school teachers because we are competing with other states for the available
supply (7>f teachers and with other industries that are attractive to young professionals” (emphasis
added).

IG Premise Number 3. The relatively small amount of the education award is not enough to make a
difference in recruiting Fellows.

The Inspector General views the amount of an AmeriCorps education award to be too
small (in comparison to the salaries and benefits available to professional corps participants) to
provide an economic incentive for prospective participants to enroll in the program. However,
the National and Community Service Act permits participants in a professional corps program to
receive a salary in excess of the maximum authorized for other AmeriCorps members — an
amount often comparable to that received by other similarly situated professionals in that
community. Thus, the program model expressly provided by Congress acknowledges that the
available salary and benefits of these positions are insufficient to attract or retain an adequate
number of such professionals, and that the education award would be used as an additional tool
to address the shortage.

¢ The Inspector General's decision not to share the workpapers relating to the sample size of six limits our

ability to respond. Without the workpapers, the record available to the Corporation does not show whether the six
members were representative of the entire five-year period under the Inspector General’s scrutiny, or the questions
asked. Without the workpapers, the record does not indicate how the auditors chose a sample size of 20 or the
parameters for that decision. There is a serious question in my mind whether the use of that sample for the purposes
of the Inspector General’s April 2 finding and recommendations is outside the scope of the auditors’ determination.
! New York State Department of Education, Progress Report on Teacher Supply and Demand, May 2, 2008,
page 6.




Congress has fixed in law the specific amount of the education award and has expressly
authorized the education award to be provided to professional corps members in addition to
salaries and benefits otherwise provided as part of their position. The Inspector General provides
no authority in his letter for substituting his opinion for the judgment of Congress.

IG Premise Number 4:
A generalized objection, expressed in various ways:
. The program “does no more than” provide education awards to members who
had, prior to becoming an AmeriCorps member, volunteered for this “identical”
service (page 1).
) There is no “convincing evidence” that the RFCUNY program’s significant
benefits to the community are “in any way attributable to AmeriCorps activities”
(page 6).
. Because the program already existed, AmeriCorps support is “merely ‘icing on
the cake’” (page 8).

The Inspector General focuses solely on the relationship between the education award
and the initial recruitment of participants and, perceiving an insufficient nexus, he questions the
legality of providing AmeriCorps support to the program. As pointed out above, the purpose of
the AmeriCorps program is not simply to recruit individuals into teacher corps positions — it is
also to support those individuals in completing the program and graduating into permanent
teacher positions in New York City public schools serving low-income children.

RFCUNY's relatively high completion and education award usage rates suggest that the
availability of the education award in this case does, in fact, play a critical role in ensuring
participants complete the program and become qualified, certified teachers. The Inspector
General’s letter does not address that, by design, tuition for the required Master’s degree courses
does not become due until the end of the year, enabling participants who successfully complete a
year of service to use their education award towards their tuition expenses. The Inspector
General’s letter also does not take into account that RFCUNY participants qualify for
forbearance in the payment of the student loans while they serve and payment of the accrued
interest upon their successful completion of the program. It is reasonable to infer that this
additional benefit advances Congress’s goal of promoting the retention of high-quality teachers
in communities with a shortage of such teachers. Thus, the AmeriCorps education award does
more than provide support to individuals who have entered the program; the education award is
a means to increase the number of such individuals who complete the program and become
highly-qualified teachers after leaving the program.

The Inspector General sees no “specific identifiable service or improvement that
otherwise would not be done with existing funds” because he does not see the RFCUNY teacher
cotps program, in its entirety, as “an AmeriCorps activity”. But the specific statutory design of
professional corps programs allows the entirety of the program to be considered “an AmeriCorps
activity.” It is Congress’ intent that AmeriCorps support be provided to salaried professionals if
the funded program recruits and places the professionals in communities with a shortage of such
professionals. Congress has determined — and recently reaffirmed -- that “AmeriCorps
activities” may include a professional corps like RFCUNY’s teacher corps program. Consistent




with Congress’ determination, the undisputed success of the RFCUNY program in increasing the
number of highly-qualified teachers in New York City schools is properly attributable, in part, to
the AmeriCorps support.

The Inspector General’s concern on this point re-surfaces OIG’s previous argument that |

teaching professionals should earn service hour credit towards an AmeriCorps education award
only for uncompensated service, that is, outside of regular teaching duties in the case of a
teaching professional. Under the professional corps authority in the national service legislation,
as I have previously opined, the teaching undertaken by professional corps members is an
AmeriCorps activity. Therefore, the RFCUNY teacher corps programs’ benefits to the students
and community -- acknowledged by the Inspector General -- are properly attributable to
AmeriCorps activities.

Finally, the Inspector General notes that the program “already existed” and expresses the
view that AmeriCorps funding violates the statutory prohibition on duplication. However, one
of the purposes of the NCSA is to “expand and strengthen existing service programs with
demonstrated experience in providing structured service opportunities with visible benefits to the
participants and the community.” 42 U.S.C. 12501(b)(6)) (emphasis added). CUNY provided
the Inspector General a written summary dated February 10, 2009 which showed that the
program has, with support from AmeriCorps, expanded from a pilot of 300 participants to a
program that is a major pipeline for thousands of certified teachers to enter the New York City
public school system. However, the Inspector General’s letter of April 2, 2009 does not
acknowledge the specific evidence that RFCUNY's AmeriCorps grant has been instrumental in
expanding and strengthening this program.

Congress, the New York State Department of Education, the New York City Department
of Education, and the City University of New York, have all determined that additional financial
incentives -- including the AmeriCorps education award and payment of student loan interest --
are an important tool in addressing the long-documented shortage of high-quality teachers for
low-income children.

F. Conclusion

The findings in the outside auditors’ draft report are appropriate for resolution by
Corporation management through the standard audit resolution process which will begin at the
issuance of the final audit report. )

However, the Inspector General’s separate letter dated April 2, 2009, fails to make the
case for his recommendation that the Corporation recoup $45 million from RFCUNY. The letter
expresses a misunderstanding of the applicable legal framework and rests on flawed
methodology. For these reasons, I advise the Corporation not to take any action on the basis of
the Inspector General’s April 2 letter and instead focus its efforts on the specific findings in the
draft audit report.
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Dear Mr. Walpin:

| am the Chancellor of the City University of New York ("CUNY" or the “University”) and Chairperson of the
Board of Directors of the Research Foundation of The City University of New York ("RFCUNY"). | have
received a copy of two documents sent by you on April 2, 2009: (1) the draft report on the Agreed-Upon
Procedures for the Corporation for National and Community Service (the “Corporation”) Education Award
Program Grants Awarded to RFCUNY (the “Draft Report”) and (2) the Inspector General's Letter to
RFCUNY and the Corporation (the “IG's Letter”). The Program Director for the grants in question will
respond separately to the Draft Report. 1 am writing personally to respond to the 1G's Letter because of the
extraordinary and unprecedented nature of its contents. My response is based on a factual investigation
and legal research undertaken at my direction by staff at both RFCUNY and the University.

The IG's Letter concludes that the Education Award Program ("EAP") Grants made by AmeriCorps to
RFCUNY are inconsistent with the statutory provisions goveming the Corporation’s mission and the
purpose of its funding. It further recommends that the Corporation should terminate those grants and
recover all education awards and accrued interest awards paid and all grant costs in an amount in excess
of $45 million, and possibly in excess of $75 million. For the reasons set forth below, that conclusion is not
supported by the language or history of the statute or the facts relating to RFCUNY’s execution of the
program. Nor is there any legal basis for the recovery of such sums.

Al the outset, | wish to express my surprise at the IG's Letter. These EAP Grants were first awarded to
RFCUNY in 2001 and have been renewed twice. RFCUNY, in partnership with the New York City
Department of Education ("NYC DOE’), has executed the Teaching Fellows Program and the University's
much smaller Teaching Opportunity Program as described in the grant applications. At no point during the
past eight years has any representative of the Corporation ever raised a question about whether these
programs were consistent with its statutory purposes. Indeed, if the Corporation had had any doubts on
this score, it would not have funded them in the first place or would have terminated them. Instead, the
Corporation renewed the grants in 2004 and again in 2007. Moreover, it is my understanding, that the
Corporation and Congress regard these professional corps programs as very successful and a high priority
for further funding. To be sure, there are some administrative and recordkeeping issues raised by the Draft
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Report that need o be addressed and that RFCUNY will address. However, none of these affect the core
purpose of the programs. In short, the IG’s letter is a challenge to the legality of the Corporation’s decision
to fund and to continue funding these programs (and other simitar programs such as Teach for America),
not to anything that RFCUNY has done or not done. As such, it seems inappropriate to place on RFCUNY
the burden of justifying the legality of the Corporation’s actions and to recommend the recovery of funds
spent in accordance with the Corporation's awards to RFCUNY. Nevertheless, | do not want the IG's letter
to stand unrebutted until such time as the Corporafion takes up this matter. Accordingly, | will answer each
of the points raised in the IG's letter.

1 also want to state RFCUNY's objection lo the procedures followed by the 1G. The IG's Lefter followed an
agreed-upon-procedures ("AUP”) engagement regarding these grants. At the outset of that engagement,
the parties agreed to and set forth in writing the issues to be considered. The issue of whether the
purposes and execution of the grants were consistent with the statute governing the Corporation was not
included. As the IG's Letter acknowledges, that issue was not raised until the exit conference on January
28, 2009, several months after the engagement began. It seems rather late in the engagement for such a
critical issue to be raised, without prior notice, especially when the issue relates not to the AUP
engagement itself, but to an interpretation of law.

In any event, | shall proceed to the respond to conclusions and recommendations contained in the IG's
Letter.

FACTUAL BACKGROUND

The New York City Teaching Fellows Program was established as a pilot program in 2000 as a resuit of
collaboration between CUNY, NYC DOE and the New York State Education Department (NYSED). This
pilot placed a small cohort of New York City Teaching Fellows into an infensive, summer semester of
education course work. Those individuals who successfully completed this intensive experience were
granted altemative cerfification by the NYSED and allowed fo teach full-ime in underserved schools as
long as they remained enrolled in a CUNY teacher education program leading to a Master’s degree in the
content area of the certification. ‘

The pilot program’s first cohort was recruited with the promise of a fully subsidized Master’s degree and a
full-ime teaching job. The pilot proved to be successiful in opening a new pipefine of certified teachers for
the teaching profession in New York City. However, the need for certified teachers in the New York City
public school system was far greater than the 300 teachers produced by this initial pilof. The lack of
qualified and certified teacher in NYC public schools was at such a crisis point that the Teaching Fellows
Program was called upon to scale-up immediately to meet this need and Iripled in size the following year.
The development of the parinership between AmenCorps and the New York City Teaching Fellows
Program addressed this staffing crisis and was cnitical in supporiing this scale-up.

Evidence of the unmet need for certified teachers is provided by information collected by the NYC DOE
Office of Teacher Recruitment and Quality. The New York City public schools have long sufiered from an
undersupply of fully credentialed teachers and many educational experts have identified this as one of the
most critical needs of the school system. The supply problem has been particularly acute in schools
serving high-poverty neighborhoods, including those in the Bronx, Upper Manhattan, and Brookiyn. In
2000, 60% of the 9,000 teachers hired in the New York City school district held only emergency credentials.




Seventeen percent of all teachers lacked full credentials and were concentrated in critical fields, including
science (35%), mathematics (23%), special education (22%), and bilingual education (30%). The chronic,
and severe, shortage of credentialed teachers hindered school improvement plans and efforts to create
educational equity across the district.

Before the inception of the New York City Teaching Feflows Program, existing teacher education programs
had failed to meet this need for qualified teachers. The Teaching Fellows Program is targeted at hard-to-
staff subject areas and schools and at promoting teacher quality by expanding the pool of fully credentialed
teachers. Ninety percent of all New York City Teaching Fellows teach in subject areas that have shortages
and work in hard-to-staff schools.

AmeriCorps has provided indispensable help in turning the Teaching Fellows Program into a significant and
reliable source of fully qualified and capable teachers for New York City's highest need schools. It was
recognized from the beginning that it was not enough to offer a more intensive, alternate, route fo qualifying
as a teacher, financial incentives would be important for defraying the associated educational costs in order
to attract the most talented candidates to teaching.

The AmeriCorps and New York City Teaching Fellows partnership has been a striking success. Since
2005 ninety-two percent of the Teaching Fellows have also enrolled as AmeriCorps members. Today, one
out of nine certified feachers in the New York City public school system came through the Teaching Fellows
Program.

The financial incentives offered through AmeriCorps are critical for attracting the best candidates and in
maintaining tough admissions standards. indeed, the NYSED has consistently identified financial
incentives as one of four key strategies for addressing the teacher shortage and ensuring that school
systems can compete for talented individuals, both with other professions and with other states (www.
Nysed.gov, 2008). The New York City Teaching Fellows Program recruits college graduates who have not
had any prior experience as professional teachers. Seventy percent of the Teaching Fellows are career
changers who likely incur a salary decrease when switching to a career in teaching. Forty four percent of
the Teaching Fellows are between the ages 21-24, and an additional twenty-nine percent are between the
ages of 25-29; both groups are likely to enter the program with ouistanding student loans.

The New York City Teaching Fellows are recruited and retained with a media campaign designed to call on
their sense of civic and national service in addressing this vital need. Our advertisements permeate the
New York City subways and are designed o reach career changers with slogans such as, “your most
important clients will carry backpacks, not briefcases’ and “no one ever goes back 10 years later to thank a
middle manager.” These adverfisements are in line with the spirit of an AmeriCorps program that asks
citizens to serve their country, often at the sacrifice of greater financial rewards in other professional fields.
AmeriCorps and the educational awards are also featured during recruitment calls to prospective Teaching
Fellows. Most importantly, the educational awards allow us fo attract and retain the most qualified and
diverse applicant pool.

While it is true that the New York City Teaching Fellows received nearly 19,200 applications last year from
across the nation, only fifleen percent of those applicants made it through our rigorous vetting process,
which includes a lengthy application, transcripts of all college work, and two essays. All materials are
screened by a team comprised of experts in the field. This is only the first step in narrowing the applicant
poot fo a smaller group whose members are selected for in-person interviews and demonstration lessons.




As a result of this inferview and demonstration lesson, the applicant group is narrowed even further. This
rigorous application and selection process is essential as research shows that teacher quality is the biggest
single determinant of student achievement, especially for children from poverty who rely on the public
schools to give them the opportunity to gain the skills and knowledge necessary to be successful and
productive adults.

Once admitted, the New York City Teaching Fellows enter info an intensive summer “pre-service” program
that includes, among others, the requirements that (i) they pass the challenging New York State-mandated
Liberal Arts and Science Test (LAST) and the Content Specialty Test (CST); (if) achieve a 3.0 GPA in their
summer college coursework; and (iif) interview and accept a teaching position in a high-needs, New York
City public schoal.

RFCUNY calls this first summer semester “pre-service” in its materials because it is prior fo the hiring of the
Teaching Fellows as public school teachers and their enroliment as AmeriCorps members.

Upon acceptance info the pre-service semester, information about AmeriCorps is provided fo all New York
City Teaching Fellow. They receive a personalized web site, MyNYCTF, with an AmeriCorps page through
which they can access all pertinent AmeriCorps information. Once the Teaching Fellows have passed their
pre-service, summer semester, they receive an AmeriCorps ofientation as part of the mid-August
ceremonies that celebrate their impressive achievement and success. The call to service is a constant
theme throughout these ceremonies and AmeriCorps orientations.

As part of its recruitment efforts, RFCUNY “markets” the AmeriCorps Education Awards as a way for the
Teaching Fellows to afford this call to service in New York City. The starting salary of $45,530 is betfer than
it used to be, but in New York City it does not go far. The Teaching Fellows rely on AmeriCorps education
awards fo help repay student loans and cover new educational expenses, thereby enabling them fo save
their salaries for meeting the very high cost of living in New York City.

Without AmeriCorps, it is doubtful that the Teaching Fellows Program would be able to recruit as many
highly qualified candidates to come and teach in New York City. The lack of financial incentives would also
hamper its ability to recruit from the most diverse pool of candidates. Diversity is one of our major goals.
RFCUNY listed increased diversity as a targeted goal in our 2007 AmeriCorps reapplication, and it met and
surpassed the targeted percentage goal in 2007 and in 2008.

Hence the partnership with AmeriCorps is vital to the Teaching Fellows Program by enabling it fo offer
education awards to those candidates who successtully make it through the rigorous applicalion and vetting
process, complete the intensive, pre-service summer program, and pass the NYSED required feacher
certification exams. These talented individuals have formed the heart of this new program serving hundreds
of thousands of students in high need schools and neighborhoods of New York City.

APPLICABLE LAW

The National and Community Service Act of 1990, as amended by the National and Community Service
Trust Act of 1993 (hereinafter referred to colleclively as the “Act”)! govems the Teaching Fellows Program.

142U.5.C. §§12501 ef seq.




its purposes include “meeffing] the unmet . . . educational . . . needs of the United States, without
displacing existing workers™ and “expand(ing] and strengthen(ing) existing service programs with
demonstrated experience in providing service opportunities with visible benefits fo the participants and
community.™ ‘

The legislative history demonstrates the extent to which Congress expected assisted programs to expand
and strengthen existing programs: “The national service program will enhance, support, and build on the
vast and effective network of service organizations already in place in American communities. Relying on
existing structures, resources and experience is absolutely essential in the pursuit of economy and
efficiency. Itis equally essential to maintaining the self-starting spinit, the pluralism, and the adaptation to
local conditions that have always been the basis for creative response to community needs by local
govemment.™

Among the types of service programs eligible for assistance is a “professional corps program that recruits

and places qualified parficipants in positions — (A} as teachers . . . providing service fo meet educational . . .

needs in communities with an inadequate number of such professionals.”™ Such a program must be
sponsored “by public or private nonprofit employers who agree to pay 100 percent of the salaries and
benefits (other than any national service educational award under division D of this subchapter) of the
participants.™

The Act also contains a provision prohibiting the duplication of services and displacement of workers.”? The
nonduplication provision states as a general rule: “Assistance provided under this subchapter shall be
used only for a program that does not duplicate, and is in addifion to, an activity in the locality of such
program.™ It further states: “Assistance made available under this subchapter shall not be provided to a
private nonprofit entity to conduct activities provided by a State or local government agency that such entity
resides in unless the requirements of subsection (b) of this section are met.™

Subsection (b) contains the nondisplacement provision. It begins by stafing the following general rule: “An
employer shall not displace an employee or position, including parfial displacement such as reduction in
hours, wages, or employment benefits, as a resuit of the use of such employer of a participant in a program
receiving assistance under the subchapter.™? It goes on to make this prohibition more explicit, including a

21d. at §12501(b)(1).
31d. at §12501(b)(6).
“1d at 36.
51d. at §12572(a)(B)(A).
§ 1d. at §1257(a)(8)(C).
71d. at §12637. !
t1d at §12637(a)(1).
91d at §12637(a)(2).

w14 at §12637(b)(1).




prohibition on the “duplication of services” which states: “A participant in any program receiving assistance
under this subchapter shall not perform any services or duties or engage in activiies that would otherwise
be performed by an employee as part of the assigned duties of such employee.”! Thus, the nonduplication
and nondisplacement provisions of the Act are not separate prohibitions; they are interconnected by the
very structure of the Act. In the case of a program conducted by a nonprofit entity such as RFCUNY, the
Act appears to permit duplication as long as there is compliance with the nondisplacement provision. More
generally, the two provisions represent the flip sides of the same goal of preventing assisted programs from
displacing workers.

This is also made clear in the legislative history of the Act, which states: “The National and Community
Service Act strongly emphasizes the creation of meaningful opportunities for participants to provide
services that would not otherwise be provided. Only in this'way can we ensure that reqular employees are
not displaced.”? Thus, the nonduplication provision must be interpreted in light of its purpose in preventing
displacement of workers. Although the Act requires that a program salisfy an unmet need, it clearly
contemplates the funding of an existing program designed to achieve that goal and does nat require that
such funding be indispensable to the existence of the program.

ARGUMENT

The Teaching Fellows Program fully complies with the statutory requirements of the Act. It meets unmet
educational needs by recruiting, training and certifying highly qualified teachers for New York City's public
school system, especially in those schools and classrooms where it is hardest to find and place such
teachers. It does so without displacing any existing workers or duplicating an acfivity otherwise available in
alocality. Rather, as specifically contemplated by the Act, the grants have expanded and strengthened an
existing service program. That program fits perfectly within the model of a professional corps program, by
recruiting and placing teachers to meet educational needs in communities with an inadequate number of
such professionals, with the locality paying 100% of the salaries and benefits of the participants and the
AmeriCorps grants providing for the costs of administration and for the education awards fo the participants
for their professional education.

The IG's letter concludes that the grants lo the Teaching Fellows Program are not authorized by the Act

- because they were “merely ‘icing on the cake' for a program that already existed.” That language, while
colorful, is nof found anywhere in the Act and does not reflect the actual requirements contained therein.
The nonduplication provision does not require, as the IG would have it, that no program is eligible for
AmeriCorps funding unless there is proof that such funding is “essential” fo recruiting volunteers. That
interpretation would involve a wholesale rejection of the Act's approval of assistance designed to
strengthen and expand existing programs, particularly using the professional corps model, which assumes

114, at §12637(b)(3)(a).

128, Rep. No. 101-76 at 35 (Oct. 27, 1989) (emphasis added). The IG's Letier also cites the definition of “project” as “an activity,
carmied out Bwough a program that receives assistance under this subchapler, that results in a specific sefvice or improvement
that otherwise would not be done with existing funds, and that does not duplicate the routine services or functions of the
employer to whom paslicipants are assigned.” That language is nothing more than a restatement of the nonduplication and
nondisplacement provisions discussed above.
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correctly that the education awards provided by the Act will serve to atiract more qualified professionals to
underserved localities than would be the case in the absence of such benefits.

The conclusion in the IG's Letter is thus based on a fundamentally incorrect interpretation of the Act.
Because of that error of law, the factual predicates for the IG's conclusion are irrelevant. As set forth
below, they are also erroneous.

1. The large number of applicants for Teaching Fellow positions does not support the conclusion that
there is not an unmef need.

The IG's Letter comrectly notes that applications for Teaching Fellow positions far outnumber the positions
available. This is a highly selective program. It was planned to be so. In its 2004 proposal to AmeriCorps,
RFCUNY wrote that it anficipated that only about a fifth of applicants would be accepted into the program.
This has been a consistent feature of the program. - In its 2007 proposal, RFCUNY reiterated that the
program was one of the most selective in the country. AmeriCorps has never objected to this selectivity.

RFCUNY is proud fo operate a program that selects only the most talented and suitable candidates. ltis a
signal achievement of the program that it has drawn highly qualified candidates to teaching positions in
high-poverty schools that historically have been disproportionately staffed with temporary and uncertified
teachers. Indeed, ninety-two percent of 2007 Fellows work in Title 1 schools, which are federally-
designated as serving the highest concentration of students from poor families.’3 Researchers have found
that Teaching Fellows have entered the schools with significantly higher academic qualifications than their
predecessors in high-poverty schools, a change that has already benefited the City's students.™

The IG's Letter argues that the large pool of applicants is evidence that there is no longer an unmet need in
New York City's schools. A large pool is not evidence, however, that most of its members would meet the
stringent standards required to assume challenging teaching responsibilities. Fellows undergo a very
careful selection process that includes submitting essays, a personal interview, drafting of a sample
document on-site, and conducting a demonstration lesson. The rigorous selection procedure insures that
only applicants with the character, academic skills, and motivation to take on high-needs classrooms
actually enter the schools.

The contention in the IG's Lelter that the large number of applications for the Teaching Fellows Program
demonstrates that there is no unmet need is also conlradicted by the legislative history of the recently
enacted Edward M. Kennedy Serve America Act, which among other things directs the Corporation to
develop a plan to increase AmeriCorps positions to 250,000 by 2017 and reauthorizes the funding of
professional corps programs. In passing the Act, Congress recognized the efforts of the thousands of
volunteers educating young people in poor and rural schools through the Teach for America Program. 15

3 The New Teacher Project 2009. “A Growing Force: Mofe than 8,300 NYC Teaching Fellows *
www_nip.orgloulimpactimpact_nyc htmi. Retrieved April 12, 2009.

" Boyd, Donald, Hamilton Laniford, Susanna Loeb, Joanna Rockoff, and James Wyckoff. 2008. “The Narrowing Gap in New
York City Teacher Qualifications and Its Implications for Student Achieverment in High-Poverty Schools.” Journal of Poficy
Analysis and Management, Vol. 27, No. 4:793-818.

15 155 ConG. ReC. $3636-01 (daily ed. March 24, 2009) (statement of Sen. Akaka).




That the Teach for America Program received 35,000 applicants for 4,000 slots was viewed by Congress .
as a positive sign that volunteers are taking advantage of the opportunities made available by AmeriCorps
funding and that there is a need to increase opportunities for more Americans fo serve. 6

2 AmeriCorps Education Awards are important to the Teaching Fellows Program.

The IG's Letter argues that the AmeriCorps Education Awards could not have spurred participation
because members were unaware of them. This claim is made on the grounds that {until recently) the
program web site did not announce the AmeriCorps connection and that several program members who
were interviewed stated they did not know that their awards came from AmenCorps.

It should be noted that there appears fo be no legal support for the IG’s view that lack of widespread
publicity about the awards would undermine the Teaching Fellows program. AmeriCorps does not require
that programs be identified as affiliates or that those receiving education awards be identified as
AmeriCorps members.!7 Nevertheless, RFCUNY regards AmeriCorps membership as a significant benefit
bath to the program and fo the Teaching Felflows.® |t has always referenced AmeriCorps as part of the
Teaching Fellows Program and has recently taken additional steps to provide more visible credit to
AmeriCorps for its contribution. '

The City Teaching Fellows web site has always included information on AmeriCorps and on the education
awards it provides. At times this information has not been on the web site's front page, but it has
consistently been placed in the section on member benefits. Candidates who are considering applying are
likely to delve into the web site at least to the point of acquiring information on the benefits they might
expect. Moreover, at the end of the summer pre-service training, Teaching Fellows are all advised on the
application process to become AmeriCorps members and obtain the resulting benefits.

There can be no serious doubt that the AmeriCorps awards are important to Teaching Fellows. It appears
that program administrators have chosen not to highlight the awards untit participants successfufly
complete their summer pre-service fraining and apply for membership. The training is demanding and not
all participants succeed in it. For those who do, joining AmeriCorps at the end of the summer just before
they assume responsibility for their own classrooms is a final stage in becoming committed teachers in
high-needs schools.

16 155 Cong. ReC. S3841-01 (daily ed. March 26, 2009) (statement of Sen. Enzi).
Y AmenCotps. 2007 Education Award Provisions.

18 The IG's Lelter appears to assume that the only legitimate purpose of education awards is to benefit the program. As noted
above, they do benefit the Teaching Fellows Program by assisting in the recruitment of the most highly qualified and diverse
applicants. However, as noled by the IG's draft report in this very engagement, the Corporation “also provides educational
opportunities for those who have made a substantial commitment lo service.” “Agreed-Upon Procedures for Corporation for
National and Community Service Education Award Program Grants Awarded to the Research Foundation of the city University of
New York, Office of Inspector General, Corporation for National and Community Service, Prepared by Cotton & Company at 3.
The Teaching Feflows have made a very large commitment to service and, like all other AmenCorps participants who meet the
efigibdlity requirements, are entifled fo receive awards on that basis.




Although the Americorps education award is a delayed benefit, it comes at a crucial stage in the Teaching
Fellows' transition to becoming full-fledged teachers. The Teaching Fellows become eligible for the awards
after they have completed 1700 hours of service. Coming as they do after the Teaching Feflows finish what
many find fo be a grueling first year, the education awards may fact serve as a welcome inducement to
continue in a demanding role. Teaching Fellows are disproportionately placed in high-poverty schools,
which most often experience high rates of teacher exit.®® However, Teaching Fellows have stayed in
impressive numbers, helping to significantly narmow the gap between the qualifications of teachers in low-
and high-poverty schools.?? Moreover, the education awards can help Teaching Fellows avoid or reduce
education debt, which could be a barier to continuation in the field for teachers who are just beginning to
get their professional sea legs.

Nationwide, only about half of those AmeriCorps members who receive education awards actually make
use of them. In the New York City Teaching Fellows program, more than ninety-five percent do so. This
suggests that these awards are, in fact, operating as intended. They recognize and encourage commitment
to service, and they underwrite human capital investment by recipients. In the New York City Teaching
Fellows Program, those who have received this investment in tum work to increase the human capital of
those in the next generation, their students.

There can be no serious doubt that Teaching Fellows value the education awards. Nevertheless, it is
entirely possible that some of them are confused about the institutional role of AmeriCorps in providing the
awards. The Teaching Fellows are immersed in several complex organizational refationships: they work as
NYC DOE employees; they study as students in graduate programs at a range of area universities; and
they receive program materials from RFCUNY. Some of the Teaching Fellows may therefore be unclear
about which agency has responsibility for which aspects of the program. This is especially so when they
are questioned about the educations awards months or years after they applied for them. RFCUNY will
certainly endeavor to improve its communications with members so that they understand the auspices of
the programmatic support they receive. Nevertheless, their occasional uncertainty on the source of their
education awards hardly supports the conclusion that the education awards are not important to the
Teaching Fellows Program or that the Teaching Fellows Program is not consistent with the purposes of the
Act.

J. AmeniCorps funding is neither duplicative nor wasteful.

The IG's Letter recognizes that the Teaching Fellows Program and the Teaching Opportunity Program
“appear to contribute substanfially to meeting a community need for teachers.” It goes on to find, however,
that "the AmeriCorps aspecls of the program merely support an existing activity that is already adequately
funded in amounts sufficient to attract recruits to become qualified teachers.” No evidence is cited to
support that assertion. Instead, the IG's Letter seeks to impose on RFCUNY the obfigation, found nowhere
in the Act, to provide “convincing evidence that demonstrates that AmeriCorps funding is essential to
recruiting volunteers inlo the altemative paths to becoming professional certified teachers in New York

¥ Boyd, Donald, Hamilton Lankford, Susanna Loeb, Jonah Rockoff, and James Wyckoff. 2008. “the Narrowing Gap in New York
City Teacher Qualifications and Its implications for Student Achievement in High-Poverty Schools.” Joumal of Policy Analysis
and Management, Vol. 27, No. 4:793-818.

2 The New Teacher Pro)ed -2009. “A Growing Force: More than 8,300 NYC Teaching Fellows *
www.intp.orglourimpactimpact_nyc.himl. Retrieved April 12, 2009.
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City's public schools or that the benefits, while significant, are in any way attributable to AmeriCorps
activities.” (Emphasis added.) As noted above, the IG's approach is inconsistent with the Act's explicit
inclusion of professional corps programs, the value of which was recognized by President Bush when he
directed the Chief Executive Officer of the Corporation that [g]uidelines for the selection of national and
community service programs should recognize the importance of professional corps programs in light of the
fundamental principles and policymaking criteria set forth in this order.™!

To be sure, as a matter of policy, the Corporation should and does seek to ensure that education awards
add value to an existing program before it approves an application for funding. Its instructions to grant
applicants provide the following guideline: “If you currently operate a communily service program and are
proposing to make education awards available for those performing service, please describe how the
education awards will add value o the program and increase or enhance the program'’s impact in the
community. This ‘value added’ may be established by: . . .improving the caliber or diversity of members
enrolled. . .. "2 Thatis precisely how the Teaching Fellows Program justified the renewals of ifs grants,
and the Corporation apparently found that justification convincing. There is no basis for the IG to second-
guess the judgment of the Corporation on this matter.

The IG's Letter places emphasis on the fact that funding from NYC DOE far outstrips that from AmeriCorps.
Teaching Fellows receive a salary of $45,530 (plus benefits) from the Department of Education, while they

- receive an educalion award of $4,725 from AmeriCorps. The disproportion is entirely in keeping with
professional corps programs generally in which participants are paid salaries from govemment agencies
that employ them. AmeriCorps contributes only education awards and limited operating funds, thereby
allowing it fo leverage its funding. Any professional salary would exceed an AmeriCorps education award.
This is in no way unique to the New York City Teaching Fellows Program, but inheres in the design of all
professional corps programs.

This does not mean, however, that AmeriCorps funding is irelevant or meaningless. In the Teaching
Fellows Program, education awards help the Teaching Fellows manage the transition from their original
careers fo teaching; it also helps them over the enomously difficult period in which they combine teaching
with the pursuit of a graduate degree. Congress clearly provided for the funding of professional corps
programs on the assumption that the education awards provided by AmeriCorps will, in fact, assist in
recruiting teachers and other professionals to work in underserved localities. The Corporation has also
recognized the importance of education awards despite their small cost to the Corporation. In responding
to comments to the draft changes in the regulations in 2005, the Corporation stated: “The Corporation
agrees that the EAP program is a clear example of a sustainable program from a financial perspective.
The Corporation is aware of the significant financial contribution and investment that EAPs make in their
programs and the relatively small amount of money they receive from the Corporation." In other words,
education awards, especially in the context of a professional corps program, are very cost effective. This
hardly seems a reason for finding in the context of the Teachmg Fellows Program that they fall outside the
Act's purposes and should be discontinued.

2 Executive Order No. 13331, §3{c)(ix) (Feb. 27, 2004).
2 AmeriCorps Education Awards Program, 2004 Application Instructions at 8-9.

4 Federal Regisler, Vol. 20, No. 130 (July 8, 2005) at 33567.
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CONCLUSION

There is no dispute that the New York City Teaching Felows Program has met an unmet social need and
has done so with remarkable success. The program’s results are clear, they are outstanding; and they are
due to the innovative thinking, the hard work, and the contributions of many groups, including RFCUNY,
NYCDOE and AmeriCorps. They have worked together, contributing in different ways and in different
proportions, and fogether they have devised and implemented a plan that works. This is the meaning and

purpose of a professional corps program.

As noted above, RFCUNY is responding separately to the Draft Report regarding its recordkeeping and
administrative procedures. There are a few areas in which it needs to improve its performance. RFCUNY
will do so and will ensure that participants adhere fo the highest standards of compliance. | note, however,
that as a professional corps program, the Teaching Fellows Program has been closely monitored by the
institutions in which the Teaching Fellows have worked and studied, especially NYC DOE. Thus, the
program has had built-in structural safeguards. | am confident (and there is no evidence to the contrary)
that no Teaching Fellow has received an uneamed education award and that no Teaching Fellow has
entered the public schools without an extremely thorough criminal background check. Whatever
recordkeeping errors occurred have never compromised the integrity of the program.

RFCUNY stands by the New York City Teaching Fellows program and is proud of its achievements. The
Teaching Felflows program has been enormmously successful in meeting a critical social need. Many Fellows
have chosen to remain in the schools, demonstrating a continued ethic of service. The program-has been
cost-effective for AmeriCorps, and it has had the "broad reach” stipulated as a goal of programs supported
by the Corporation. RFCUNY has implemented a professional corps program in accordance with the Act,
and it has done so to the significant benefit of the people of New York and the United States. Far from
being deemed “impemissible,” the Teaching Fellows Program should be recognized for its innovation and
extraordinary social impact due to the contributions of all of its pariner institutions.

Very truly yours,

Miths Lot -

Matthew Goldstein

cc: Frank Trinity
General Counsel
Corporation for Natiohal and Community Service
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May 4, 2009

Honorable Gerald Walpin

Inspector General

Corporation for National and Community Service
1201 New York Avenue NW

Washington, D.C, 20525

RE: Your letter to the Corporation and RFCUNY dated April 2, 2009.
Dear Mr. Walpin:

I have reviewed your letter dated April 2, 2009, to the Corporation and to the Research
Foundation of the City University of New York (RFCUNY), conveying a draft of your findings
and recommendations in connection with Corporation grants 04EDHNY003 and 07EDHNY002
to RFCUNY.

After careful review of your letter, we cannot concur in your draft finding that RFCUNY
has never operated an AmeriCorps program. The basis of our position is set forth in the attached
memorandum of the General Counsel, which does not agree with your legal analysis or with the
conclusions you reach based on the factors you cited in your letter. Specifically, we do not agree
with your legal analysis of unmet needs and nonduplication with respect to a professional corps
program like the RFCUNY teacher corps. We believe that RFCUNY was and is eligible for
AmeriCorps funding because it expands and strengthens a professional corps program addressing
an unmet need as specified in section 122(a)(8) of the National and Community Service Act of
1990; in this case addressing the shortage of high-quality teachers in New York City public
schools.

Accordingly, the Corporation will not act on your draft recommendations regarding the
status of the RFCUNY AmeriCorps grants. General Counsel Frank Trinity and I are available to
discuss this matter if you would like.

We will communicate with your office separately in connection with the draft report
prepared by your outside audit firm.

Sincerely,

Wolw {/—\/

Nicola Goren
Acting Chief Executive Officer

1201 New York Avenue, NW * Washington, DC 20525

202-606-5000 * www.nationalservice.org F Co
reedom Corps
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April 2, 2009

Mr. Eric Newman

Program Director,

Research Foundation of the City University of New York
CUNY, Office of Academic Affairs

535 East 80™ Street

New York, NY 10021

Nicola Goren

Acting Chief Executive Officer

Corporation for National and Community Service
1201 New York Avenue, NW, Rm. 10201
Washington, DC 20525

Dear Mr. Newman and Ms. Goren:

This letter conveys the Office of Inspector General's (“OIG") draft of its finding and
recommendation regarding the Corporation for National and Community Service (“Corporation”)
Grant Nos. 04EDHNY003 and 07EDHNYO002, which it awarded to the Research Foundation for
the City University of New York (“RFCUNY").

INTRODUCTION

During a recent agreed-upon-procedures (‘“AUP") engagement regarding these grants,
the OIG became aware of apparent discrepancies between the purposes and execution of the
grants and the statutorily permissible use of Federal funds disbursed by the Corporation.
Following our meetings with Corporation and RFCUNY officials in January and February 2009,
on the subject of these Education Award Program (“EAP") grants to RFCUNY and after
considering RFCUNY'’s responses to our inquiries, we have prepared the finding and
recommendation that follows. This letter supplements the draft AUP report, which Cotton &
Company prepared.

Durning the exit conference for the AUP engagement with RFCUNY, on January 28,
2008, we presented our initial concerns and requested a written response that we hoped would
alleviate our concerns that the RFCUNY EAP grants were not congruent with the statute and
purpose of the Corporation’s appropriations and its mission. We received RFCUNY's written
response, dated February 10, 2009, a copy of which we forwarded to the Corporation. The
RFCUNY response did not alleviate but, in fact, heightened our concern that the grants are
merely supplementing local programs that already would or do exist even without Corporation
funding and do no more than provide education awards to members who had, prior to becoming
an AmeriCorps member, volunteered for this identical community service. Thus, we have

Smmrpe—s:
1201 New York Avenue, NW* Suite 830, Washington, DC 20525 UQ ey
202-606-9390 * Hotline: 800-452-8210 * www cnicsoig.gov e

Fresdor Corps
Senior Corps * AmeriCorps % Learn and Serve America Mok stf e v



concluded that these grants do not meet the statutory and regulatory requirements that they
must fund a service that would otherwise not be provided and that meets a presently unmet
need.

BACKGROUND

The Grants. Beginning at least with Program Year 2001-2002 and Grant No.
01EDNNYO003, the Corporation has provided several grants to RFCUNY, each of which covered
or was expected fo cover three program/budget years. These grants provided AmeriCorps-
member designations to teachers in the New York City public schools who are participants in
the New York City Teaching Fellows Program (“Fellows”) and the City University of New York's
{(“*CUNY") Teaching Opportunity Program (“TOP"). These teachers, as AmeriCorps members,
had the opportunity to earn education and accrued interest awards, which are funded outside
the grants, but through Federal funds that the Corporation obligated at grant award in the
National Service Trust (“Trust”). Since that 2001-2002 grant, the Corporation has awarded two
more, Grants Nos. 04EDHNY003 and 07EDHNY002, with funds totaling $4,208,000 covering
5 budget years and which provided for 14,700 member service years (“MSY"), which include
14,300 full-time and 800 half-time members. Those 2004 and 2007 grants are the subject of the
agreed-upon procedures engagement perfomed for the OIG by Cotton and Company.
Associated with these two grants are potential and actual obligationsfliabilities of the Trust, ie.,
as much as $69.5 million for education awards that could be earned by the members. The
Corporation has informed the OIG that it had paid accrued interest payments, totaling about
$917,000, and education awards of about $40 million from the Trust, as of March 3, 2009.

RFCUNY, in executing the grants, recruited its AmeriCorps members from graduate
students whom it had already recruited as Fellows for the same purpose as the grant. The
timing for recruitment of TOP teachers into AmeriCorps may be different. In general, Fellows
and TOP recruits receive a starting salary of about $45,530 per year, plus employee benefits
and tuition, while pursuing a professional teaching certification by attending graduate courses
and teaching in New York City public schools." Corporation funds do not pay the salary and
benefits or the tuition for the education required of Fellows and TOP teachers. Those Fellows
and TOP teachers who become AmeriCorps members obtain AmeriCorps service hours for the
same hours for which they are compensated for teaching, for the hours attending training, the
time required to take graduate classes, and for other activities. Usually, these AmeriCorps
members earn full education and accrued interest awards because of the many hours involved
in teaching and attending graduate courses that are required activities of Fellows and TOP.

The AmeriCorps Program is not a single homogeneous program at RFCUNY and
indeed incorporates at least two different programs, Fellows and TOP, to provide alternative
paths to becoming fully certified teachers in New York City's schools. However, as shown in the
table of statistics that follows, the programs accept only a small number of the applicants for
those programs.

! The Fellows Program states, “During their time in the Fellowship, Fellows are certified under a Transitional B
certificate issued by the state. This certificate is valid for up to three years.... Upon completion of the Master’s
program ... {and after] teaching for three years (including their time in Fellowship), Fellows may apply for
Professional certification.” Unlike Fellows, TOP candidates may already have a New York State teaching certificate
in certain instances.



Table of Statistics

s . Started Selection
Program/Description | Applicants Teaching Rate Source
Fellows {2000-2008) 134,601 13,523 10% RFCUNY
TOP  (2001-2008) 2,369 863 36% RFCUNY

136,970 14,386 10.5%

Corporation Authorization and Statutory Authority. The National and Community
Service Trust Act of 1993, as amended, and as specified below, provides for AmeriCorps grants
for service programs that do not duplicate local programs, but, rather, address unmet needs. It
permits use of Federal funds for AmeriCorps grants to expand and strengthen existing service
programs that have visible benefits for the participants and the community.
emphasizes this requirement by providing that AmeriCorps projects must result in a specific
identifiable service or improvement that otherwise would not be done with existing funds, and

prohibits duplication of projects already carried on in the community.

More specifically:

42 U.S.C. § 12501. Findings and purpose

(a) Findings

The Congress finds the following:

(1) Throughout the United States, there are pressing unmet human,

The Act

educational, environmental, and public safety needs.

* * *

{5) Nonprofit organizations, local governments, States, and the Federal
Government are already supporting a wide variety of national service programs
that deliver needed services in a cost-effective manner.

(b) Purpose
It is the purpose of this chapter to--

(1) meet the unmet human, educational, environmental, and public safety
needs of the United States, without displacing existing works;

* * *

(5) reinvent government to eliminate duplication, support locally established
initiatives, require measurable goals for perfoomance, and offer flexibility in
meeting those goals;



(6) expand and strengthen existing service programs with demonstrated
experience in providing structured service opportunities with visible benefits to
the participants and community;

(7) build on the existing organizational service infrastructure of Federal,
State, and local programs and agencies to expand full-time and part-time service
opportunities for all citizens; and

(8) provide tangible benefits to the communities in which national service is
performed. [Emphasis Added]

42 U.S.C. § 12511. Definitions
For purposes of this subchapter:

* * *

(20) The term “project” means an activity, carried out through a program
that receives assistance under this subchapter, that results in a specific
identifiable service or improvement that otherwise would not be done with
existing funds, and that does not duplicate the routine services or functions of
the employer to whom participants are assigned. [Emphasis added]

42 U.S.C. § 12572. Types of national service programs eligible for program
assistance

(a) Eligible national service programs

[Tlhese national service programs may include the following types of national
service programs:

* * *

(8) A professional corps program that recruits and places qualified
participants in positions —

(A) as teachers ... providing service to meet educational, human,
environmental, or public safety needs in communities with an inadequate
number of such professionals;

(B) that may include a salary in excess of the maximum living
allowance authorized in subsection (a)(3) of section 12594 of this title, as
provided in subsection (c) of such section; and

(C) that are sponsored by public or private nonprofit employers who
agree to pay 100 percent of the salaries and benefits (other than national
service educational award under division D of this subchapter) of the
participants.



42 U.S.C. 12637. Nonduplication and nondisplacement
(a) Nonduplication
(1) In general

Assistance provided under this subchapter shall be used only for a
program that does not duplicate, and is in addition to, an activity
otherwise available in the locality of such program.

(2) Private nonprofit entity

Assistance made available under this subchapter shall not be provided to
a private nonprofit entity to conduct activities that are the same or
substantially equivalent to activities provided by a State or local
government agency that such entity resides in, unless the requirements
of subsection (b) of this section are met. [Emphasis added]

EVALUATION AND FINDING

The finding expressed herein goes beyond the findings presented in the AUP draft
report, which states, “... our compliance findings when taken as a whole indicate pervasive
problems of eligibility, timekeeping, and documentation.” The OIG believes that these pervasive
problems are directly related to the grantee’s reliance upon the existing processes in place for
pre-existing non-AmeriCorps programs, i.e., Fellows and TOP. The processes relied upon are
contrary to RFCUNY’s grant application that indicated how it would provide oversight for the
AmeriCorps program and members. In its application for the 2007 grant, RFCUNY stated on
page 16:

As for supervision, our program members will be supervised by both their school
supervisor, usually an assistant principal, and by our program managers, the
AmeriCorps site supervisors who sign the timesheets. These supervisors
receive annual training on AmeriCorps guidelines and additional training as
needed. They also work in the same office as our AmeriCorps staff, enabling
them to confer with our staff regularly.

Our recent engagement found that the onsite supervisors were not always aware that
their Fellow or TOP teacher was also an AmeriCorps member. Two of five onsite supervisors
interviewed were unaware that their respective teaching Fellow was an AmeriCorps member,
and none of the supervisors had access to the member contract and had knowledge of its
contents, including prohibited activities.

Onsite supervisors also did not sign AmeriComps timesheets. The process in place
provided for one individual in the central AmenCorps office, who had no knowledge of members'’
service, to sign all of the thousands of timesheets. The processes actually in place were not as
described in RFCUNY’s grant application.

~ In addition, RFCUNY did not comply with AmeriCorps program requirements for criminal
background checks. During and because of the AUP engagement, RFCUNY requested a



waiver to rely upon the criminal background checks of the New York Department of Education.
Further, RFCUNY had no plans to comply with requirements for member evaluations although
Corporation waivers exempting EAP grantees from the requirement to do member evaluations
had expired.

These problems in the RFCUNY program show, in our opinion, that no real AmeriCorps
program was in place and that its efforts were mainly devoted to “papering the files” in an
attempt to meet the documentation requirements. In some instances, for example, members
did not turn in a single timesheet until after the period of service was completed.

Separate and apart from the deficiencies in program operations, we have concluded that
RFCUNY is, in fact, operating an impermmissible AmeriCorps program. While the Fellows and
TOP programs appear to contribute substantially to meeting a community need for teachers, the
AmeriCorps aspects of the program merely support an existing activity that is already
adequately funded in amounts sufficient to attract recruits to become qualified teachers.
RFCUNY'’s response has not provided convincing evidence that demonstrates that AmeriCorps
funding is essential fo recruiting volunteers into the alternative paths to becoming professional
certified teachers in New York City’s public schools or that the benefits, while significant, are in
any way attributable to AmeriCorps activities.

The following points support our conclusion that RFCUNY's program is, in fact, not a
valid AmeriCorps program:

o RFCUNY has not demonstrated that its grants result in a specific identifiable service
or improvement that otherwise would not be done with existing funds [See
42 U.S.C. § 12511.(20)}.

+ The program does not expand volunteerism. Five of the six members contacted during
the AUP engagement stated that they were not aware of the AmeriCorps education
Award when they signed up for the Fellows Program. The Fellows website was initially
silent on AmeriCorps and its benefits as an inducement to become an AmeriCorps
member to those who had not yet signed up as a Fellow. Therefore, the education
award and accrued interest awards played no part in encouraging them to volunteer.

« In an October 25, 2005, letter in response to a Corporation site visit, RFCUNY stated
that:

1. It would create tools and monitoring devices {o insure that all Member files are
maintained with the highest levels of diligence and care.

2. The Program Manager is in the midst of developing a manual on the nuances of
processing the enroliment packets, exit forms, timesheets, and file maintenance.
The manual is expected to be completed by the beginning of the new calendar
year.

3. It would develop strategies and opportunities for the AmeriCorps connection to
be further emphasized.

None of these actions stated in the letter to the Corporation was completed.

o The RFCUNY grant is inconsistent with the statutory purpose of the national service
laws because the activity that is performed by the Fellows in New York City would occur

6



regardless of the AmeriCorps grant, and therefore the program meets no unmet human
need.

The City of New York's Board of Education awarded RFCUNY/CUNY a $61 million
contract (over five years) to fund the tuition of Fellows’ required education to become a
teacher. In addition, the school system pays each Fellbw and TOP teacher
approximately $45,530 per year plus employee benefits to teach in the City’s public
schools. Without evidence from RFCUNY to the contrary, we believe these incentives
are adequate in themselves to attract sufficient numbers of Fellows into the alternative
path to becoming a teacher. Indeed, RFCUNY provided information, as shown
previously in the table of statistics, that only 10.5 percent of the nearly 137,000
applicants are accepted into Fellows and TOP, establishing both that any AmeriCorps’
monetary incentives are not needed to obtain the quota of Fellows — indeed multiples of
the number acceptable are waiting in the wings. Thus, the AmeriCorps grants are
duplicative and unnecessary to attract teachers into alternative paths to teacher
certification. The grants are, therefore, an unnecessary expense to the Corporation.

Pursuant to:

45 C.F.R. § 2540.100, What restrictions govern the use of Corporation
assistance?(e) Nonduplication. Corporation assistance may not be used
to duplicate an activity that is already available in the locality of a
program. And, unless the requirements of paragraph (f) of this section
are met, Corporation assistance will not be provided to a private
nonprofit entity to conduct activities that are the same or substantially
equivalent to activities provided by a State or local government agency in
which such entity resides.

This restriction applies to RFCUNY, which is a private, not-for-profit, educationa!
corporation.

The Inspector General presented our concerns to RFCUNY at the exit conference on
January 28, 2009. RFCUNY responded in a February 10, 2009, letter to the OIG.
RFCUNY stated that AmeriCorps has provided indispensable help in turning the Fellows
into a significant and reliable source of fully qualified and capable teachers for No-w
York's highest need schools, and that financial incentives would be important ior
defraying the associated educational costs, if the most talented candidates were to be
attracted to teaching.

RFCUNY's response primarily addressed the benefit of the Fellows and TOP programs
and did not provide evidence that the AmeriCorps program provided any additional
value. The interviews conducted during the AUP engagement found that the
AmeriCorps members were not aware of the AmeriCorps education award unti' st~
they had applied to become Fellows, which means the award offered no incent+ {0
become a teacher. The full-time education award is $4,725, representing far less t:an
10 percent of the annual salary, tuition, and employee benefits that these Feliows
received. We therefore believe that the grants do not meet an unmet need and that they
duplicate an activity that was already available in New York City.



CONCLUSION AND RECOMMENDATION

The Corporation promotes an ethic of service opportunities for Americans to engage in
service that fosters civic responsibility, strengthens communities, and provides educational
opportunities for those who make a commitment to service, fostering within them an ethic of
civic responsibility.

We conclude that the AmeriCorps grant was merely ‘icing on the cake’ for a program
that already existed and that RFCUNY was not conducting an AmeriCorps program.

Indicative of the RFCUNY recognition that the AmeriCorps facet of the program was not
needed to attract teachers to the program was a sudden change in the Fellows website after the
January meeting at which we first voiced our concerns. We saw that the Fellows website, after
RFCUNY initially responded to our communication of our concerns about the program, in
February 2009, added in its Program Overview, a new sentence, “Conditional upon funding and
grant approval, Fellows may also be eligible for AmeriCorps Education Awards.” That RFCUNY
suddenly added that sentence after we had raised the issue of the non-use of the AmenCorps
membership to induce applicants demonstrates RFCUNY’s recognition that this lack of
inducement puts its program into question. Belatedly adding the sentence does not fill the void.

The costs of the two grants, including costs to the National Service Trust Fund, could
exceed $75 million for currently authorized MSYs. If a third budget year is awarded in amounts
and numbers like those for years one and two for the 2007 grant, an additional 3,600 MSYs will
substantially increase costs to the Corporation amounting to over $17 million in obligations to
the Trust alone (3600 members X $4,725).

Recommendation: We recommend the Corporation terminate the grants and recover
education awards and accrued interest awards paid, about $40 million and $.9 milfion,

respectfully, and all grant costs, about $4.2 million, and any other amounts paid prior to
termination ?

RFCUNY’s Response:

Corporation’s Response:

0O1G's Comments:
Very truly yours,

Gerald Walpin /s/
Inspector General

2 This recommendation is made in conjunction with and as a supplement to the recommendations in the AUP report
that the Education Awards be disallowed.
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April 2, 2009

Mr. Eric Newman

Program Director,

Research Foundation of the City University of New York
CUNY, Office of Academic Affairs

535 East 80" Street

New York, NY 10021

Nicola Goren

Acting Chief Executive Officer

Corporation for National and Community Service
1201 New York Avenue, NW, Rm. 10201
Washington, DC 20525

Dear Mr. Newman and Ms. Goren:

Enclosed for your action are two documents: (1) the draft report on the Agreed-Upon
Procedures for Corporation for National and Community Service (Corporation) Education Award
Program Grants Awarded to the Research Foundation of the City University of New York
(RFCUNY), and (2) the Inspector General’s Letter to the Corporation and RFCUNY. The Office
of Inspector General (OlG) invites you to provide comments on the findings and
recommendations in the report and in the Inspector General's letter. Your responses should not
be comingled because, while the OIG will consider both responses, the independent auditor on
the agreed-upon-procedures engagement will respond only to comments on that document.

Please provide us with any comments on the enciosed documents as soon as possible, but not
later than May 4, 2009. We will consider your comments carefully and revise the documents, if
we deem it appropriate to correct errors or clarify facts. Typically, we summarize responses
after each recommendation in the body of the final report or other document and include
responses verbatim as appendices.

The Rehabilitation Act of 1973, as amended {Section 508, 29 U.S.C. § 794d), requires Federal
agencies that post information to their websites to meet certain accessibility standards for
persons with disabilities. We will post to the OIG’s website our final report along with your
comments. In order to meet the accessibility requirements, your comments to our office should
be sent to us as an electronic Microsoft Word file, Word Perfect file, or as an accessible
Portable Document Format (PDF). Scanned documents that result in imaged documents are
not accessible. If you choose to send your comments in a non-accessible format, we will
convert your comments to a format that meets the Rehabilitation Act's requirements. This
conversion process may result in posting your comments to our website as a degraded
document or in some cases an unintelligible document.
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If you have questions or wish to discuss the enclosures, please contact Jim Elmore, Audit
Manager, at (202) 606-9354 or at j.eimore@cncsoig.gov.

Very truly yours,

Stuart Axenfeld /s/
Assistant Inspector General for Audit

Enclosures

cc:  Frank Trinity, Genera! Counsel
Kristin McSwain, Chief of Program Operations
Margaret Rosenberry, Director, Office of Grants Management
Lois Nembhard, Acting Director, AmeriCorps*State and National
William Anderson, Acting Chief Financial Officer
Rocco Gaudio, Deputy Chief Financial Officer, Grants and Field Financial Management
Sherry Blue, Audit Resolution Coordinator
Sam Hadley, Partner, Cotton & Company LLP
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The attached Draft Audit Report is for review and comment only and not for
distribution. Ity content is confidential and should be safeguarded to provent
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issues contained in this report.
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Prepared by:

COTTON & COMPANY LLP
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Alexandria, Virginia 22314

This report was issued to Corporation management on xxx xx, 2009. Under the laws
and regulations governing audit follow-up, the Corporation is to make final
management decisions on the report's findings and recommendations no later than
xxxx xx, 2009 and complete its corrective actions by xxxx xx, 2010. Consequently,
the reported findings do not necessarily represent the final resolution of the issues

presented.
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EXECUTIVE SUMMARY

The Office of Inspector General (OIG), Corporation for National and Community Service
(Corporation), contracted with Cotton & Company LLP to perform agreed-upon procedures
to assist the OIG in grant cost and compliance testing of Corporation-funded Federal
assistance provided to The Research Foundation of the City University of New York
(RFCUNY). The Corporation awarded two Education Award Program grants to RFCUNY
that were categorized as Professional Model grants.

SUMMARY OF RESULTS

As aresult of applying our procedures, we questioned education awards of $16,152,414 and
draw downs of $773,254. In general, we questioned the education awards for members
whose eligibility was not established in accordance with grant requirements for criminal
background checks. Draw downs were questioned mostly for fixed fees related to members
whose eligibility we questioned and also for drawing down in excess of fees earned. In
addition, our compliance findings when taken as a whole indicate pervasive problems of
eligibility, timekeeping, and documentation. A questioned cost is an alleged violation of a
provision of law, regulation, contract, grant, cooperative agreement, or other agreement or
document governing the expenditure of funds or a finding that, at the time of testing,
includes costs not supported by adequate documentation. Detailed results of our agreed-
upon procedures on claimed costs are presented in Exhibit A.

Participants who successfully compiete terms of service under AmeriCorps grants are
eligible for education awards and, in some cases, accrued interest awards funded by the
Corporation’s National Service Trust. These award amounts are not funded by Corporation
grants and thus are not included in claimed costs. However, as part of our agreed-upon
procedures, and using the same criteria used for the grantee's claimed costs, we
determined the effect of our findings on eligibility for education awards and accrued interest
awards.

The following is a summary of grant compliance testing results. These results, along with
applicable recommendations, are discussed in Exhibit B.

1. RFCUNY drew down more funds than it was due.

2. RFCUNY did not follow certain AmeriCorps Provisions.

3. The supervisory signature on members’ timesheets was not the members'
supervisor, or that of someone with direct knowledge of hours served by the
members.

4. Members did not always record actual service hours on their timesheets.

5. Some members’ timesheet hours were not accurately recorded in the Corporation's

Web-Based Reporting System.

6. RFCUNY did not require its members to timely submit their member contracts, forms,
and timesheets.

1
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7. RFCUNY used preprinted member documentation and did not ensure that all
member documentation was completed, signed, and dated.

B. RFCUNY did not maintain documentation to demonstrate that each member's
evaluation complied with AmeriCorps Regulations and the Member Agreement.

9. RFCUNY did not maintain documentation to demonstrate that members received
criminal background checks and that any background checks conducted complied
with AmeriCorps Provisions.

10. RFCUNY entered incorrect member start dates in Corporation systems and in
member contracts.

11. Some members worked beyond their contract-end date.

AGREED-UPON PROCEDURES SCOPE

We performed the agreed-upon procedures detailed in the OIG's Agreed-Upon Procedures
(AUP) Program for Corporation Education Awards Program Grants to Grantees (including

Subgrantees or Sites), dated September 2008, and supplemented on December 1, 2008.
Our procedures covered testing of the following grants:

Amount
Awarded
Award Award Total AUP During AUP
Number Award Period Award Period Period
New York City
. 09/01/04- 09/01/06-
04EDHNY003 Teaching Fellows 04/01/08 $2,408,000 04/01/08 $804,000
Program
New York City
. 08/01/07- 08/01/07-
07EDHNY002 Teaching Fellows 07/31/10 $1,800,000 07/31/08 $900,000
Program ;
The OIG's agreed-upon procedures program included:
. Obtaining an understanding of RFCUNY.
. Verifying that the amount of funds the grantee drew down agrees with the
amount due.
. Testing grantee member files to verify that records suppaorted eligibiity to
serve and education awards.
. Testing compliance of RFCUNY on selected AmeriCorps Provisions, and

award terms and conditions.

We performed testing of the Education Award Program (EAP) at RFCUNY from October
2008 through January 2009.
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BACKGROUND
The Corporation

The Corporation supports a range of national and community service programs that provide
an opportunity for individuals (members) to serve full- or part-time. The Corporation funds
opportunities for Americans to engage in service that fosters civic responsibility and
strengthens communities. 1t also provides educational opportunities for those who have
made a substantial commitment to service.

The Corporation has three major service initiatives: National Senior Service Corps,
AmeriCorps, and Service-Learning (Learn and Serve America). The AmeriCorps Program,
the largest of the initiatives, is funded in two ways: grants through the State Commissions,
and direct funding to applicants, including funding under the National Direct Program. The
Corporation distributes most of the balance of its funding directly to multi-State and national
organizations such as RFCUNY through a competitive grant process. Unlike the majority of
AmeriCorps grants, EAP grantees, such as RFCUNY, receive only a fixed fee for each
member that they enroll. Most other types of AmeriCorps grants fund member living
allowances and other benefits.

The Research Foundation of The City University of New York

RFCUNY is a non-profit educational corporation located in New York, NY, that manages
private and government-sponsored programs at The City University of New York (CUNY).
RFCUNY supports CUNY faculty and staff in identifying and obtaining awards for programs
from government and private sponsors, and is responsible for the post-award administration
of all such funded programs. While RFCUNY is the grantee, and is ultimately responsible
for the management of the awards, the financial and programmatic components of the
award are performed by both RFCUNY and CUNY. RFCUNY operates its AmeriCorps grant
through the New York City Department of Education’s (DOE) New York City Teaching
Fellows Program. RFCUNY performs draw downs while CUNY operates the program and
ensures compliance with award requirements. The New York City Teaching Fellows
program office within DOE assists CUNY in the operation of the AmeriCorps portion of the
program.

The RFCUNY AmeriCorps Program uses a Professional Corps program model.
Professional Corps programs place members as teachers, health care providers, police
officers, childhood development staff, engineers, or other professionals to meet unmet
needs in communities with an inadequate number of such professionals. Grantees receive
Corporation funding to support program costs, and use their own or other resources to pay
the members’ living allowance and additional member costs. Unlike other AmeriCorps
models, the Professional Corps model has no cap on how much a member may earn while
serving.

EXIT CONFERENCE

The contents of this report were discussed with representatives from RFCUNY, DOE, and
the Corporation on January 28, 2009. We will summarize RFCUNY's and the Corporation’s
comments in the appropriate sections of the final report and will include their comments in
Appendices A and B, respectively.

3

Draft - For Review and Comment Only



OTHER MATTERS

As part of our procedures, we were required to interview 10 members and 10 supervisors.
Despite several attempts to conduct the interviews, only six members and five supervisors
responded to our repeated requests for interview via telephone. Comments from members
and supervisors are included, where applicable in this report. Had we been able to conduct
all interviews, additional information could have been provided that might have impacted this
report (see Compliance Finding No. 3 for related recommendation).
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February 3, 2009

Office of Inspector General
Corporation for National and Community Service

INDEPENDENT ACCOUNTANTS’ REPORT ON
APPLYING AGREED-UPON PROCEDURES

Cotton & Company LLP performed the procedures detailed in the OIG’s Agreed-Upon
Procedures (AUP) Program for Corporation Education Awards Program Grants to Grantees
(including Subgrantees or Sites), dated September 2008, and supplemented on

December 1, 2008. These procedures were agreed to by the OIG, solely to assist it in grant
cost and compliance testing of Corporation-funded Federal assistance, provided to
RFCUNY, for the awards detailed below.

This agreed-upon procedures engagement was performed in accordance with standards
established by the American Institute of Certified Public Accountants (AICPA) and generally
accepted government auditing standards. The sufficiency of these procedures is solely the
- responsibility of the OIG. Consequently, we make no representation regarding the
sufficiency of the procedures, either for the purpose for which this report has been
requested or any other purpose.

Our procedures covered testing of the following awards:

Amount
Awarded
Award Award Total AUP During AUP
Number Award Period Award Period Period
New York City
. 09/01/04- 09/01/06-
04EDHNY003 Teaching Feliows 04/01/08 $2,408,000 04/01/08 $804,000
Program
New York City
. 08/01/07- 08/01/07-
07EDHNY002 Teaching Feliows 07/31/10 $1,800,000 07/31/08 $900,000
Program
5
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We also tested certain grant compliance requirements by sampling 311 members. We
performed all applicable testing procedures in the AUP Program for each sampled member.

Sampled

Program Year  Total Members Members
2006-2007 2,543 127
2007-2008 3,674 184

RESULTS OF AGREED-UPON PROCEDURES

We questioned draw downs of $773,254. A questioned cost is an alleged violation of a
provision of law, regulation, contract, grant, cooperative agreement, or other agreement or
document governing the expenditure of funds or a finding that, at the time of testing,
includes costs not supported by adequate documentation.

We also questioned Education Awards of $16,152,414. Grant participants who successfully
complete terms of service under AmeriCorps grants are eligible for education awards and
repayment of student loan interest accrued during the term of service from the National
Service Trust. These award amounts are not funded by Corporation grants and thus are not
included in claimed costs. Education awards totaling $11,340,000 in Program Year (PY)
2006-2007 and $17,010,000 in PY 2007-2008 were available to CUNY for award to potential
members. As part of our agreed-upon procedures and using the same criteria as claimed
costs, we determined the effect of our findings on education and accrued interest award
eligibility.

Detailed results of testing grant compliance are summarized in Exhibit B. We were not
engaged to, and did not perform an examination, the objective of which would be expression
of an opinion on the subject matter. Accordingly, we do not express such an opinion. Had
we performed other procedures, other matters might have come to our attention that would
have been reported.

This report is intended solely for the information and use of the OIG, the Corporation, The
Research Foundation of The City University of New York, and the U.S. Congress and is not
intended to be and should not be used by anyone other than these specified parties.
COTTON & COMPANY LLP

Sam Hadley, CPA, CGFM
Partner
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ExHBIT A

THE RESEARCH FOUNDATION OF THE CITY UNIVERSITY OF NEW YORK
CORPORATION FOR NATIONAL AND COMMUNITY SERVICE AWARDS
CONSOUIDATED SCHEDULE OF CLAIMED AND QUESTIONED COSTS

Education
Fixed Awards Awards
Award No. Awarded Claimed Questioned Questioned

O4EDHNYO003 $2,408,000 $2,408,000 $104,042 $715,839
07EDHNY002 $1,800,000 $669212 $669.212' $15.436,575

$4.208,000 $3.077.212 §773.254 $16,152.414

RFCUNY drew down more funds than it was due for Award No. 04EDHNY003. The
resulting questioned costs of $43,732 are further discussed in Compliance Finding No. 1.
In addition, RFCUNY did not maintain documentation to demonstrate that members had
undergone criminal background checks or that the background check for each member
complied with AmeriCorps regulations. The resulting questioned costs of $729,522 and

questioned education awards of $16,152,414 are further discussed in Compliance Finding
No. 9.

' RFCUNY had drawn down this amount, as of September 2008. Had RFCUNY drawn down the
entire PY 2007-2008 award of $900,000, the entire award wouid have been questioned.
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ExHiBIT B

THE RESEARCH FOUNDATION OF THE CITY UNIVERSITY OF NEW YORK
COMPLIANCE RESULTS

The results of our agreed upon procedures identified the following compliance findings:
Finding 1. RFCUNY drew down more funds than it was due.

As discussed in Exhibit A, RFCUNY drew down excess fees of $43,732 on Award No.
04EDHNYO003. RFCUNY performed the draw downs based on actual expenses recorded
on its books instead of the actual number of members enrolled in the AmeriCorps program.

AmeriCorps Education Award Program Grant Provisions (2005-2006), Section V.K. Fixed
Amount Award, states:

Education Award Program Awards are for fixed amounts and are not subject
to the Federal Cost Principles. The fixed amount is based on the approved
number of members and is funded at the amount per full-time equivalent
member specified in the awards. This award is dependent upon the
grantee’s performance under the terms and conditions of the award. These
include properly enrolling the number of members as specified in the award
to carry out the activities and to achieve the specific project objectives as
approved by the Corporation. Failure to enroll the number of members
approved in the grant award may result in the reduction of the amount of the
grant.

As detailed below, we calculated $43,732 of questioned draw downs.

(B) (C)

(A)" Full Fixed {AxBxC) Amount Excess

Program Members Time Amount Allowable Drawn Amount

Year Enrolled Equivalent Per Member’  Amount Down Drawn

2004-2005 2,692 FT 1.0 $296.30 $797 640 $800,000 $2,360
2005-2006 2186 FT 1.0 $335.00 $732,310
292 HT 0.5 $335.00 48,910

$781,220 $804,000 $22,780
2006-2007 2,146 FT 1.0 $335.00 $718,910
397 HT 05 $335.00 66,498

$785,408 $804,000 $18,592

*FT = Full Time; HT = Half Time

?Fixed amount per member was calculated by dividing the grant award amount by the number of
available member slots in that year ($800,000/2,700 in Program Year (PY) 2004-2005 and
$804,000/2,400 in PY 2005-2006 and PY 2006-2007).
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Recommendations:
We recommend that the Corporation:

1a. Require RFCUNY to strengthen procedures to ensure that it complies with
AmeriCorps Fixed Amount Award requirements;

1b. Verify implementation of strengthened draw down procedures; and
1c. Recover the excess fees drawn down.

RFCUNY’s Response:

Corporation’s Response:

Accountants’ Comments:

Finding 2. RFCUNY did not follow certain AmeriCorps Provisions.

RFCUNY did not follow AmeriCorps Provisions related to member timesheets, orientation
training, training limitations, and fundraising limitations, as follows:

Member Timesheets

None of the sampled member timesheets reviewed, for PY 2006-2007 and PY 2007-2008,
were dated, as required by AmeriCorps provisions. AmertCorps Education Awards Program
Special Provisions (2005-2006), Section IV.C.2. AmernCorps Members, requires that
grantees keep time-and-attendance records for all AmeriCorps members to document their
eligibility for in-service and post-service benefits. Timesheets must be signed and dated
both by the member and by an individual with oversight responsibilities for the member.
‘RFCUNY representatives were not aware that AmeriCorps provisions required members to
date timesheets themselves but were aware of the need for a dated timesheet. As aresult,
member timesheets RFCUNY provided did not contain a space for the date. Without dated
timesheets, the potential exists for members to complete the member timesheets before
performing the required service hours. In addition, the grantee and the Corporation cannot
use their automated systems to track actual service times and dates.

Orientation Training

RFCUNY did not provide documentation to demonstrate that members in either program
year received AmeriCorps Program orientation before starting service. AmeriCorps
Education Award Program Special Provisions (2005-2006), Section IV.E.3. Training,
Supervision, and Support, states that grantees must conduct an orientation for members
and comply with any pre-service orientation or training required by the Corporation. In
addition, grantees are required to provide members with training, skills, knowledge, and
supervision necessary to perform tasks required in their assigned project positions, including
specific training in a particular field and background information on the community served.
RFCUNY representatives stated that it conducted its orientation sessions during its eight-
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week training program held prior to the start of members’ service, but did not have the sign-
in sheet available. However, three of six members interviewed stated they did not recall
attending an AmeriCorps Program orientation. Without proper orientation, members may
not be knowledgeable on how to properly fulfill program requirements.

Training Limitations

RFCUNY did not have procedures to ensure that no more than 20 percent of the aggregate
of all AmeriCorps member service hours in each program year were spent on training and
education activities. According to 45 Code of Federal Regulations (CFR) § 2520.50, How
much time may AmeriCorps members in my program spend in education and training
activities?, no more than 20 percent of the aggregate of all AmeriCorps member service
hours may be spent in education and training activities. RFCUNY representatives were
unaware of the requirement and were not sure how to demonstrate their compliance with
this requirement. Without tracking member-training hours, members may exceed the
maximum allowable hours permitted for training.

Fundraising Limitations

RFCUNY did not have procedures to ensure that no more than 10 percent of member
service hours were spent on fundraising activities. According to 45 CFR § 2520.45, How
much time may an AmeriCorps member spend fundraising?, an AmeriCorps member may
spend no more than ten percent of their service performing fundraising activities. RFCUNY
representatives stated that they did not have a procedure in place to monitor fundraising
hours because members did not perform fundraising activities at school and because
members spend a significant amount of time outside of the classroom creating lesson plans
and attending graduate school. Two of the six members interviewed stated that they
participated in fundraising activities. Oné member stated he sent forms home for a few of
his students who participated in a candy sale. Another member stated that she participated
in fundraising while she was an AmeriCorps member, but only during weekends. Without
procedures for tracking member fundraising hours, members may exceed the maximum
allowable hours permitted for performing fundraising activities.

Recommendations:
We recommend that the Corporation:

2a. Provide guidance to RFCUNY on proper timekeeping procedures to ensure
that it complies with AmeriCorps requirements;

2b. Provide guidance to RFCUNY on procedures to ensure that its program
conducts, maintains, and retains documentation to support member
attendance at orientation;

2c. Require RFCUNY to implement procedures to track member training and
fundraising to ensure members do not exceed the maximum percentage of
hours allowed for those activities; and

2d. Verify RFCUNY's implementation of compliant timekeeping, orientation,

training, and fundraising procedures.
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RFCUNY'’s Response:

Corporation’s Response:

Accountants’ Comments:

Finding 3. The supervisory signature on members’ timesheets was not the
members’ supervisor, or that of someone with direct knowledge of
hours served by the members.

The Program Manager and staff for RFCUNY signed member timesheets for all sampled
members in both program years. However, the Program Manager and staff do not have
first-hand knowledge of member activities. Members record both direct and indirect service
hours on timesheets. Direct hours include teaching hours, lesson planning, grading papers,
faculty meetings, and parent conferences. Members also earn direct service hours for
participating in extracurricular activities, such as coaching. Indirect hours include time to
attend graduate courses and homework, professional development days/workshops, and
training. Because of these varied types of activities that CUNY allows as service hours, a
member may need an alternative to having a single “supervisor” verify each type of time
served.

AmeriCorps Education Awards Program Special Provisions (2005-2006), Section IV.C.2.
AmeriCorps Members, requires that grantees keep time-and-attendance records for all
AmeriCorps members to document their eligibility for in-service and post-service benefits.
Time and attendance records must be signed and dated both by the member and by an
individual with oversight responsibilities for the member.

Without procedures to verify member activities or timesheet accuracy, the potential exists for
members to perform prohibited activities, report incorrect hours, and receive education
awards to which they are not entitled.

As stated on page 4 under the caption, Other Matters, we were unable to contact and
interview four of ten members and five of ten supervisors we had selected for interviews.
We are concerned that these members did not return our phone calls, even after RFCUNY
had assisted us in attempting to contact them.

Recommendations:

We recommend that the Corporation:

3a. Provide guidance to RFCUNY on proper member timekeeping procedures to
ensure that it complies with AmeriCorps requirements; and

3b. Verify RFCUNY’s implementation of the revised timekeeping procedures that
ensure timesheets are signed by a supervisor having direct knowledge of the
members’ activities.
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3c. Verify the existence of the members who did not respond to our repeated
requests to interview them.

RFCUNY’s Response:

Corporation’s Response:

Accountants’' Comments:

Finding 4. Members did not always record actual service hours on their timesheets.

RFCUNY provided members with preprinted sample timesheets showing the total number of
hours by week and by month that an average member could complete over the course of
the service term (ten months for full time members and five months for part-time members).
Fifty of 127 sampled members in PY 2006-2007, and 59 of the 184 sampled members in PY
2007-2008 reported hours identical to those provided on the sample timesheets. Further,
the sample timesheets included mathematical errors, which were also copied by members to
their timesheets.

RFCUNY representatives believed that the preprinted samples they were providing were

only an example for members to use as a guide. However, members were copying the

preprinted information regardiess of their activity. For instance, one member used the

preprinted information to report service hours; however, his onsite supervisor noted that the

member had been absent several days during the school year.

Recommendations:

We recommend that the Corporation:

4a. Require RFCUNY to either remove the sample template timesheet or provide

members with proper guidance concerning completing timesheets accurately;
and

4b. Verify RFCUNY's implementation of revised timesheet procedures to ensure
that member timesheets contain actual hours served.

RFCUNY’s Response:

Corporation’s Response:

Accountants’ Comments:

Finding 5. Some members’ timesheet hours were not accurately recorded in the
Corporation’s Web-Based Reporting System.
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Timesheet hours for some members were not accurately recorded in the Web-Based
Reporting System (WBRS). Timesheets did not support hours recorded in WBRS for 10 of
127 sampled members in PY 2006-2007 and 12 of 184 sampled members in PY 2007-2008.
The hours on timesheets for two PY 2006-2007 members did not support WBRS hours used
to calculate their partial education awards (the partial education awards were due to
compelling personal circumstances).

RFCUNY representatives stated that the differences were due to mathematical errors.
AmeriCorps has chosen to avoid requiring specific timesheet procedures that may not be
applicable to every program. ltis, however, good business practice to check the accuracy
of hours recorded on timesheets. Without procedures to verify member activities or
timesheet accuracy, the potential exists for members to perform prohibited activities or
receive education awards to which they are not entitied.

Recommendations:
We recommend that the Corporation:

5a. Ensure RFCUNY strengthens internal controls over timesheet review and
reporting hours to the Corporation; and

5b. Verify implementation of timekeeping procedures to strengthen internal
controls to ensure that hours reported to the Corporation are accurate.

RFCUNY'’s Response:

Corporation’s Response:

Accountants’ Comments:

Finding 6. RFCUNY did not require its members to timely submit their member
contracts, forms, and timesheets.

Member Contracts and Forms

We reviewed member contracts, enroliment forms, change of status forms, and exit forms
for sampled members. Members did not sign member contracts and enroliment forms, and
RFCUNY did not enter member enroliment, change of status, and exit forms into WBRS
within 30 days after the members started or ended their service. This chart indicates that
members were submitting required information, in some instances, long after the 303-day
service period had been completed.

13
Draft - For Review and Comment Only



The number of late instances for each situation is noted below:

PY PY
Form 2006-2007 2007-2008 Days Late

Enroliment Form {Approved in WBRS) 30 136 32-369
Enroliment Form (Signed by Member) 30 104 32-369
Change of Status (Approved in WBRS) 4 0 138-513
Exit From (Approved in WBRS) 72 127 31-159
Contract (Signed by Member) 31 104 32-369
Total 167 471

AmenCorps Education Awards Program Special Provisions (2005-2006) Section IV.C.1.a.i.
Member Enrollment Procedures, states that an individual is enrolled as an AmeriCorps
member when he or she has signed a member contract. Further, AmeriCorps Education
Award Program Special Provisions (2005-2006), Section {V.F.2. Notice to the Corporation’s
National Service Trust, states that the grantee must notify the Corporation’s National Service
Trust within 30 days upon entering into a commitment with an individual to serve; a
member’s enroliment in WBRS; and completion of, lengthy or indefinite suspension from, or
release from, a term of service.

RFCUNY representatives stated that they have a large program with over 3,000 members
and 30 days is often an insufficient or unrealistic time frame for a program of their size.
Without timely completion and submission of member contracts and enroliment, exit, and
change of status forms, the Corporation cannot maintain accurate member records.

Member Status

As of November 2008, nine PY 2007-2008 sampled members were still classified as “Active”
in WBRS; even though the PY 2007-2008 program year ended at the close of the school
year in June 2008. RFCUNY representatives stated that these members were still “Active”
because the members had not turned in all of their timesheets and exit forms. RFCUNY
gives members approximately three months after the end of the program year to turn in
timesheets. RFCUNY did not have any written policies and procedures concerning this
practice.

AmeriCorps Education Awards Program Special Provisions (2005-2006), Section IV.0.3.c.
Exit/End-of-Term-of-Service Forms, stipulates that Member Exit/End-of-Term-of-Service

Forms must be submitted no later than 30 days after a member exits the program or finishes
his/her term of service.

Eligibility

RFCUNY required members to complete, sign, and date a “Member Eligibility Verification
Form.” On these forms, members marked the type of documentation that they were
providing to support citizenship or legal resident status. The forms for 31 of 127 sampled
members in PY 2006-2007 and 115 of 184 sampled members in PY 2007-2008 were dated
after the members’ start dates. The range of days it took citizenship to be verified was 5-97
days in PY 2006-2007 and 2-369 days in PY 2007-2008.
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According to 45 CFR § 2522.200, What are the eligibility requirements for an AmeriCorps
participant?, every AmeriCorps participant is required to be a citizen, national, or lawful
permanent resident alien of the United States. Further, AmeriCorps Education Award
Program Special Provisions (2005-2006) IV.C.1.a.ii. Member Enroliment Procedures, states
that an individual is enrolled as an AmeriCorps member when the program has verified the
member’s eligibility to serve.

Recommendations:
We recommend that the Corporation:

6a. Provide guidance to RFCUNY on proper completion of member enroliment,
exit, and change of status forms. Such training must be sufficient to ensure
actions with regard to such forms be taken within 30 days;

6b. Verify that member forms at RFCUNY are properly completed and submitted
in accordance with grant requirements;

6¢. Require RFCUNY to strengthen its member contract procedures to ensure
that member contracts are signed prior to the start of service; and

6d. Verify that member contracts are signed prior to the start of service
subsequent to RFCUNY implementing a revised program.

RFCUNY’s Response:
Corporation’s Response:
Accountants’ Comments:

Finding 7. RFCUNY used preprinted member documentation and did not ensure that
all member documentation was completed, signed, and dated.

Standard Documentation
As detailed below, RFCUNY used standard documentation with preprinted signatures.

. The RFCUNY Program Manager did not sign or complete Part 2 of the
AmeriCorps Exit Form for members. Part 2 of the Exit Form documents the
member’s completion of the program, number of hours served, and the
member’s eligibility for an education award. Instead of completing each Exit
Form, RFCUNY Program Manager or Program Assistant attached a
photocopy of Part 2 of the member Exit Form, which reported total service
hours of 1700 regardless of actual service hours for the member. The form
also included the Program Manager's signature and date, which certifies that
the member successfully completed service.

. The RFCUNY Program Manager did not sign the Member Agreements for all
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members sampled in both program years. Instead, RFCUNY attached a
photocopy of the Program Manager’s signature and date to each Member
Agreement.

The RFCUNY representatives stated that the size of their program and the tight deadlines
preclude them from completing forms for each member. Without member specific data on
original forms, RFCUNY cannot maintain accurate member records, increasing the
possibility that inaccurate information may be entered into WBRS, or that members may
receive awards to which they are not entitled.

Member Eligibility Documentation

Twelve of 127 sampled members in PY 2006-2007 did not complete the self-
certification at the bottom of the enroliment form. While these members did
not self-certify that they had met the high school education requirement, the
members indicated elsewhere on the enroliment form that they had
completed at least a high school education.

AmeriCorps Education Award Program Special Provisions {2005-2006)
Section IV.M.2. Verification, states that to verify that a member meets the
requirement relating to high-school education, the grantee must obtain from
the member, and maintain in the member's file, a written declaration under
penalty of law that the member meets the provision requirement relating to
high-school education.

Three of 184 sampled members in PY 2007-2008 did not complete and sign
“Member Eligibility Verification Forms” and four of 184 sampled members in
PY 2007-2008 did not date their Member Eligibility Verification forms. The
education awards for these members were not questioned because
documentation to suppoit citizenship or legal resident status was provided for
these members.

According to 45 CFR § 2522.200, What are the eligibility requirements for an
AmeriCorps participant?, every AmeriCorps participant is required to be a
citizen, national, or lawful permanent resident alien of the United States.
Further, AmeriCorps Education Award Program Special Provisions (2005-
2006) IV.C.1.a.ii. Member Enrollment Procedures, states that an individual is
enrolled as an AmeriCorps member when the program has verified the
individual's eligibility to serve.

RFCUNY did not require members to date all documentation submitted to RFCUNY or
resubmit incomplete documents or documents with missing signatures. AmeriCorps
requirements do not specifically address procedures for preparing member forms. ltis,
however, good business practice to sign, date, and complete forms.
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Recommendations:
We recommend that the Corporation:

7a. Require RFCUNY to discontinue the use of preprinted signatures and service
hours on AmeriCorps documentation, including Exit Forms;

7b. Require RFCUNY to strengthen eligibility procedures; and

1c. Verify that the use of preprinted signatures and service hours has been
discontinued on Exit Forms and that eligibility procedures are strengthened.

RFCUNY’s Response:
Corporation’s Comments:
Accountants’ Comments:

Finding 8. RFCUNY did not maintain documentation to demonstrate that each
member’s evaluation complied with AmeriCorps Regulations and the
Member Agreement.

RFCUNY did not have member evaluations for any of its members that complied with its >+’
2006-2007 and PY 2007-2008 Member Agreements and Corporation regulations. RFCU#:
stated it currently evaluates its members in two areas:

. Members receive ratings from their school administrators. This informaticr. =
fed to DOE. If a member receives an unsatisfactory rating, DOE notifies
RFCUNY, which then terminates the member.

. Members must maintain a grade point average of 3.0 to remain in the
program. f the member's grade point average falls below 3.0, the CUNY
campuses notify RFCUNY and the member is terminated.

RFCUNY did not participate in the evaluation process and did not have procedures in place
to ensure that the process was operating properly. Instead, RFCUNY received evaluation
feedback from the DOE only when a member was not performing satisfactorily.

Section lil. of the RFCUNY Member Agreement states the following:

The Member understands in order to be eligible for serving a second term of
service, the Member must receive satisfactory performance reviews for any
previous term of service. The Member's eligibility for a second term of
service with this program will be based at least on the end-of-term evaluation
of the Member's performance focusing on factors such as whether the
Member has:

. Completed the required number of hours,
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. Completed assignments, tasks or projects in a satisfactory manner;
and

e Completed any other assignments that were clearly communicated
both orally and in writing at the beginning of the term of service.

Grantees must comply with their Member Agreement requirements for member performance
reviews. While the AmeriCorps requirement for member performance reviews had been
waived for Education Award Programs by the Corporation, the requirement in the CFR is
applicable for PY 2008-2009. As of November 2008, RFCUNY still had not revised its
evaluation procedures, even though PY 2008-2009 started in August 2008.

According to 45 CFR § 2522.220(d), Participant performance review, a participant is not
eligible for a second or additional term of service and/or for an AmeriCorps education award
without mid-term and final evaluations.

The end-of-term performance evaluation will assess the following:

. Whether the participant has completed the required number of hours in order
to be eligible for the education award,

. Whether the participant has satisfactorily completed assignments, tasks, or
projects; and
. Whether the participant has met any other performance criteria, which has

. been clearly communicated both orally and in writing at the beginning of the
term of service.

Recommendations:
We recommend that the Corporation:

8a. Require RFCUNY to revise its member evaluation procedures in order to
comply with the Regulations and member agreement; and

8b. Verify the revision of RFCUNY's procedures for member evaluations.

RFCUNY’s Response:

Corporation’s Response:

Accountants’ Comments:

18
Draft - For Review and Comment Only



Finding 9. RFCUNY did not maintain documentation to demonstrate that members
received criminal background checks, and that any background checks
conducted complied with AmeriCorps Provisions.

RFCUNY did not maintain documentation to demonstrate that members had background
checks or that the background check for each member complied with AmeriCorps
regulations.

According to 45 CFR § 2540.205 What documentation must | maintain regarding a National
Service Criminal History Check for a covered position?, grantees must document the
following in writing:

. The identify of the individual in a covered position was verified by examining
the individual's government-issued photo identification card;

. Required checks for the covered position were conducted;

. The results of the National Service Criminal History Check were maintained,
unless precluded by State law; and

. The results were considered in selecting the individual

RFCUNY had no documentation in its program files to support that background checks were
conducted on all members prior to entering school grounds. RFCUNY relied on DOE to
ensure background checks were completed on each member. DOE conducts a background
check on each member at the State and Federal levels and reviews results prior to the start
of the members’ enrollment in the AmeriCorps program. Subsequent to our identification of
this issue, RFCUNY submitted a request to the Corporation for an ‘alternate screening
protocol’ to rely on efforts of DOE; the request was pending as of January 2009.

A stated in 45 CFR § 2540.40 202 What two search components of the National Service
Criminal History Check must | satisfy to determine an individual’s ability to serve in a
covered position?:

Unless the Corporation approves an alternative screening protocol, in determining an
individual’s suitability to serve in a covered position, you are responsible for
conducting and documenting a National Service Criminal History Check, which
consists of two search components:

(a) State criminal registry search. A search by the name or fingerprint) of the State
criminal registry search for the State in which your program operates and the
State in which the individual resides at the time of the application; and

{b) National Sex Offender Public Regsitry. A name-based search of the Department
of Justice (DOJ) National Sex Offender Public Registry (NSOPR).

Further, 45 CFR § 2540.203 When must | conduct a State criminal registry check and
NSORP check on an individual in a covered position?, required the State criminal registry
check to be conducted on an individual who enrolled or was hired by the program after
November 23, 2007. The NSOPR check was required to be performed on an individual wio
was serving or applied to serve in a covered position on or after November 23, 2007.
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Because RFCUNY did not have any written documentation to support that the background
checks were conducted and complied with AmeriCorps regulations, we questioned the
éducation awards and related fixed fees for those members who were serving on or applied
to serve in a covered position after November 23, 2007.

Fixed Education
Fees Awards
Award No. PY Members  Questioned Questioned®
04EDHNYO003 2006-2007 190 $60,310 $715,839
O7EDHNY002 2007-2008 3,674 $669.21 2¢ $15.436.575

3.864  $720522  $16,152.414

Recommendations:
We recommend that the Corporation:
9a. Determine if RFCUNY's current background check process is acceptable,
and if not, provide guidance on procedures that ensure RFCUNY’s program::
conduct, maintain, and retain documentation to support member background
checks are in compliance with AmeriCorps Provisions; and
9b. Verify implementation of the background check procedures.
9c. Disallow and, if already used, recover education awards and accrued interc :t
awards made to members with questioned education awards. In addition,
recover fixed grant fees for any member whose education award was
disallowed for reasons of eligibility.

RFCUNY's Response:
Corporatidn’s Response:

Accountants’ Comments:

3 Members may also earn accrued interest awards. Information on accrued interest awards was not
available at the conclusion of our fieldwork. If the members’ education award is questioned, accrued
interest awards for those members should also be questioned.

“ RFCUNY had drawn down this amount, as of September 2008. Had RFCUNY drawn down the
entire PY 2007-2008 award of $900,000, the entire award would have been questioned.
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Finding 10. RFCUNY entered incorrect member start dates in Corporation systems
and in member contracts.

For each program year, all members began on the same date. However, the start date
shown on the member contract, as well as the start date in WBRS, was not the actual date
members started performing service. RFCUNY changed the start date on the member
contract to define groups of members (cohorts) for its internal management purposes.

AmeriCorps Education Awards Program Special Provisions (2005-2006), Section I\VV.C.1.b.
Member Enrollment Procedures, stipulates that prior to enrolling a member, AmeriCorps
programs are required to sign a member contract with an individual or otherwise enter a
legally enforceable commitment as defined by state law.

Recommendations:

We recommend that the Corporation:

10a. Provide guidance to RFCUNY on proper member contract procedures to
ensure that they comply with AmeriCorps requirements;

10b. Require RFCUNY to enter proper dates into WBRS; and

10c. Verify implementation of proper member contract procedures and input of
proper dates into WBRS.

RFCUNY’s Response:

Corporation’s Response:

Accountants’ Comments:

Finding 11. Some members worked beyond their contract-end date.

Twelve part-time members of the 127 sampled members during PY 2006-2007 completed
service hours beyond the end date specified by the Member Agreement. The member
agreement, as well as the member handbook, listed a completion date of December 31,
2006. However, the member agreement was titled 2006 Fall 5 Month Service Learning”
and members continued service until January 31, 2007.

21
Draft - For Review and Comment Only



The hours members worked beyond their end date are, as follows:

Total Hours From Total Hours Beyond Net Hours
Member Timesheets End Date Earned
1 1042 200 842
2 1182 250 932
3 1188 256 932
4 1170 250 920
5 1170 250 920
6 1170 250 920
7 1170 250 920
8 1171 250 921
9 1170 250 920
10 1170 250 920
11 1170 250 920
12 1182 255 927

If hours worked beyond the service completion date in their contract were disallowed, one
member would not have enough service hours to earn their education award.

Recommendations:
We recommend that the Corporation:

11a. Require RFCUNY to amend member contracts to ensure that members do
not work beyond the specified end date;

11b. Determine if excess service hours are eligible, if not, disaliow excess hours
and, if already used, recover education awards to members who did not
serve the minimum required service hours; and

11c. Verify the amendment of the member contract.

RFCUNY's Response:
Corporation’s Response:

Accountants’ Comments:

5 Member would not have obtained the required number of service hours if excess hours are
disaliowed.
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To: David Eisner, Chief Executive Officer
From: Gerald Walpin, Inspector General

Ce: Frank Trinity, General Counsel
Nicola Goren, Chief of Staff

Re:  Memorandum from Frank Trinity to David Eisner dated April 23, 2008"

Date: May 6, 2008

As Frank Trinity notes in his Memorandum to you, which, we believe, represents the
work of the Corporation’s Office of General Counsel (“General Counsel™), there have been
extensive discussions on how the Corporation should handle improper end of term service hour
certifications for AmeniCorps members. Congress, in its wisdom, has mandated that

~ AmeriCorps members serve a specified number of hours in order to eamn an educational award,
and the certification that those hours have been eamed operates as a gateway to the disbursement
of previously encumbered funds from the Trust. General Counsel and OIG have stated and
refined their views in a number of memoranda, and it is time for that process to come to an end
with a management decision.

In this Memorandum, I will, first, set fourth the structure of the Trust, and, then, baefly
reiterate OIG’s position and respond to the points that General Counsel has raised. 1 hope to do
this by identifying the issues as to which there is still disagreement with sufficient clarity that
there will be no need for a responsive memorandum.

The Trust Structure

At the outset, it is important to understand how Congress has structured the Trust, how it
determines the amount it appropriates each year for the Trust, and how the protective provisions
covering the Trust work.

Congress annually appropriates an amount for the Trust which provides the Trust with
sufficient funds to cover the present value of education awards for each member envisaged in the
total amount of AmeriCorps grants contemporaneously appropriated. Congress is essentially

1 have previously responded to Frank Trinity's memorandum to me of the same date. That earlier reply
memorandum from me likewise responds to the last paragraph of Mr. Trinity’s memorandum 10 you. | merely add
that, of course. you are frec to reject my views in favor of thosc you received from Mr. Trinity; 1, however, would
never suggest that you should disregard any views that you receive from any source, but rather analyze any different
view that you receive and then make your owa conclusions based on your judgment of the merits of the competing
views.
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saying to the Corporation that it wants the Corporation to have sufficient funds to finance
education awards for the total number of members which the Corporation is thereby authorized
to recruit and who validly serve the minimum number of hours required for an education award.
Congress also has created a reserve amount in the Trust to cover the possibility that the historical
percentages of education awards draw-downs and presumed discount rate are inapplicable in any
one year -- again as insurance that the Corporation would always have funds available in the
Trust to cover the total number of member slots awarded in grants for each year.

As soon as a grant is made, the Trust amount, applicable to the total number of members
for which the grant is made, is automatically encumbered, i.e., that amount can no longer be used
by the Corporation for any additional number of members. At the end of the year, the amounts
applicable to these members who either never signed up or, if they signed up, didn’t fulfill the
required service hours, is unencumbered, i.e., the applicable funds again become available for
other valid members. Whatever Trust funds remained encumbered at the end of the first year
then continue that encumbered status for seven years, during which time these funds would be
disbursed to pay the amount of education awards for which the member applies, with any
remaining funds in the Trust, not requested by the awardee, unencumbered only at the end of
seven years (the statutory tirae limitation before an award expires).

This procedure ensurcs that the Corporation would have available the total amount
needed to cover recruiting members for the total hours of service to be validly served by the total
number of members for which Congress appropriated grant funds.

Issues

A. The Responsible Entity

With respect to which entity is to be held liable for an improper service hour certification,
General Counsel and OIG agree that two entitics may poteatially be liable: (1) the grantee State
Commission or national direct, and (2) the subgrantee. The Corporation focuses on the
certifying entity, which is usually the subgrantec, while OIG follows a line of privity that runs
first to the grantee and then, through the grantee, to the subgrantec. OIG agrees that the
certifying pady, most often the subgrantee, may well be looked to for primary responsibility for
any improper certifications, but believes that the grantee should not be absolved from
responsibility.

A construction law analogy is instructive, On large construction -projects, the owner
contracts with the general contractor, which then subcontracts portions of the work to specialty
subcontractors. Even when a portion of the work has been subcontracted, the general contactor
remains responsible for its performance and for making sure that any nccessary coordination is
done. One common issue is the wiring up of mechanical equipment: Who is responsible, the
electrical subcontractor that does the wiring for other parts of the project. or the mechanical
subcontractor that puts the equipment in place? The owner does not care because it is the
genceral contractor’s obligation to coordinate the work of its subcontractors so that the installed
equipment works. When the owner complains, it complains to the general contractor, which is



free to try to pass the complaint on to one or both of the subcontractors, but the general
contractor’s efforts to pass the responsibility on do not absolve it.

In the same way, the Corporation deals directly with the grantee. The Corporation selects
the grantee, and the grantee selects its subgrantees. The grantee should be encouraged to stand
behind its selection and take steps to make sure that the subgrantee is spending the grant funds
consistent with the obligations set out in the grant documents. If the Corporation looks to the
grantee, the grantee is free to pass the claim through to the certifying subgrantee, but it is not
absolved from potential responsibility by doing so; it is absolved only when the certifying
program makes the Trust whole, and not before. It is important to note that one non-pecuniary
benefit to holding the grantee responsible s that it induces proper attention by the grantee to its
supervisory responsibility over the subgrantee: if the Corporation does not look to the grantee for
satisfaction, the grantee will have no incentive to monitor the activities of its subgrantees.

The Corporation’s responsibility is to recover funds that have been improperly disbursed,
s0 as to bave funds freely available for use for the purpose for which Congress appropriated it: to
finance the number of validly serving members envisaged by the appropnations. It should not
abandon that responsibility by declaring in advance that it will not pursue grantees unless facts
establish that the grantee was involved in the improper certification - a sure-fire deterrent
.against the grantee even bothering to get involved in monitoring sub-grantees. [Instead, OIG
“sugpests that, if the Corporation is inclined to look at the certifying subgrantee program first, it
should treat the grantee as a guarantor. If the subgrantee fails, for one reason or another, to
satisfy its responsibility to make the Trust whole, the Corporation should hold the prantee
responsible.

B. When the Trust Should Be Made Whole

With respect to the issue that General Counsel has characterized as “Collectible debt vs.
contingent claim,” the fundamental questions are when a debt ariscs and the amount of the debt,
i.e., when the Trust fund needs to be made whole. In General Counsel’s presentation, there is no
occasion to make the Trust whole until a debt anises which docs not occur untii there has been a
disbursement, and the amount of the debt is the amount of the disbursement.? OIG does not view
the triggering event as the disbursement to the member, but rather to what is in reality creation of
-the debt to the Trust fund to allow it to use the appropnated funds for the purpose for which
Congress appropnated the funds: to use for valid education awards. As discussed above in
describing the Congressionally-created Trust structure, funds are put into the Trust to allow use
for the intended awards to the intended number of members who are entitled to an award -- who
provide the service required. This Trust structure ensures that objective, by encumbering
sufficient funds as soon as the grant is issued for a specified number of members. At the end of
the year, funds applicable to the number of members who never signed up or who did not
perform the required number of service hours are unencumbered, ie., allowed to be used for
other members. Indeed, the purpose of allowing funds in the Trust to be used for valid members

*If General Counsel is corvect in this characterization, there would appear to be no barrier to putting all funds
recovered back into the Trust under the nonstatutory but well established “refund™ exception to the Miscellaneous
Receipts Act because those funds are, ipsg facto, refunds of funds that have been improperly disbursed.



is emphasized by the ability of the Corporation (through the grantee) to use encumbered dollars
in the first year for a “substitute” member, if the first chosen member drops out early.

If a member is awarded an education award to which not entitled, through a grantee’s
fault, either due to affirmative wrongdoing or passive negligent administration, the effect is that
encumbered Trust funds cannot be used for Congress’ purpose. The only way to make the Trust
fund whole is for the responsible grantee or liable sub-grantee, or both, to make the Trust whole
immediately.

The contrary view does not recognize the effect of the grant on the Trust. The grant starts
a process of encumbrance that continues with the certification. With certification, the
encumbrance can remain in place for up to seven years until the member’s ability to draw down
the award expires. Again, that encumbered amount will not be available for another AmeriCorps
member until up to seven years have run.

Immediate imposition of liability on grantee/subgrantee for improperly encumbered
amounts due to education awards furnished to members who did not complete the required
service is not only correct, but is the only practical solution. When the member draws the award
down in increments, the Corporation’s efforts to recover the amounts disbursed from the
responsible party will be incfficient, if anything is done at all. Given that reality, it is likely that
the Trust will never be refunded the amounts improperly paid, thus precluding use of those funds
for their purpose.

C. Rccij)ient of Recovered Funds

With respect to where the recovered funds should be placed, OIG must make clear that it
understands and agrees that, if more than the amount of the actual loss is recovered, the excess
goes into the Treasury. But, the first step should be to make the Trust whole.
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Memorandum

TO: David Eisner, Chief Executive Officer .
Frank Trinity, General Counsel

e

FROM: Gerald Walpin, Inspector General
DATE: April 25,2008
RE: One portion of Frank Trinity’s memoranda dated April 15, 2008

[ received late Wednesday two memoranda from Frank Trinity in response to my
memorandum dated April 15, 2008. While I will respond to the merits of his memorandum to
David (but, unfortunately, because I will be out of town next week, not until I return), I feel
sufficiently troubled by the last page of his memorandum to David, which is essentially repeated
in his memorandum to me, that I believe that it requires an immediate response on my part.

At the outset, I never understood that the legal opinion of someone who is the “agency
general counsel” is sacrosanct and could not be erroneous, merely because of his position. As
much as [ respect Frank as a person and as a lawyer, and I believe he reciprocates, just as he has
not been shy about disagreeing with my views on certain subjects, it is ludicrous to suggest that |
cannot do likewise. Indeed, my duties as IG require that I do so.

As you both know, my practice is to be open with both of you as to my views, and
thereby attempt, if at all possible, to reach agreement through communications between us, rather
than immediately jumping to air my objections with Congress or other entities. I would not be
continuing our candid communication relationship, which [ believe is the comrect relationship, if [
did not candidly express to both of you my disagreement with Frank’s legal interpretation on the
issue under discussion.

As to the major implication (perhaps even more) in Frank’s memos: Under no
circumstances would I suggest an avenue which I believed was illegal, and there is no basis for
suggesting that to be my view. As [ expressly stated at the beginning of the last paragraph of my
memorandum, “[w]e believe that ‘refund’ is the appropriate label, for the reasons discussed
above” -- indeed for the reasons discussed at length therein. There is no dispute between Frank
and me that, if it is a “refund,” it then goes back into the Trust.

What followed in that paragraph reflects my view of what a lawyer should do when
advising his client. A lawyer should first determine what is in his client’s best interests and then
determine if an honest analysis of controlling rules, decisions and ‘statutes would support an
optnion which allows the client to do what is in the client’s best interests. [ an honest analysis
would not allow it, then the lawyer must tell the client that it cannot be done.
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Seldom -- including on the issue bere -- is the issue 100% clear cut. A lawyer, in my
mind, should not be a cautious naysayer who takes the safer way out by saying it cannot be done
when any question exists. In that spirit, my colleagues and I did a careful analysis. We
concluded that it certainly would be in the Corporation’s best interest -- and, indeed, consistent
with the purpose of the statute and Congressional appropriation -- to return, to the Trust, money
erroncously disbursed from the Trust. In that way, the money could be put to its intended use,
the provision of education awards to eligible recipients, rather than depriving the Trust of such
funds.

Then we analyzed the controlling rules and concluded that they authorized the return to
the Trust of refunds made, equal to amounts which had been erroncously disbursed from the
Trust. ,

Then, as a proper supplementary procedure, we analyzed what the danger was to the
client, i.e., the Corporation, if our legal opinion was incorrect (recognizing that we too are not
infallible). For the reasons set forth, we concluded that there was no material risk.

But our doing this thorough analysis provides no basis for the suggestion that it involved
our overlooking Congress, the GAO or the Justice Department and their respective views on the
Miscellaneous Receipts Act.
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MEMORANDUM FOR GERALD WALPIN

FROM:  FrankR. Trinity%/tﬂqé Vs @

General Counsel

SUBJECT: Your memorandum dated April 15, 2008

DATE: April 23, 2008

Your memorandum of April 15, 2008, to the Chief Executive Officer raised several
concerns about how to handle improper end of term service hour certifications for
AmeriCorps members. I have provided a memorandum to the Chief Executive Officer
explaining our position in the areas you identified as in dispute. I am providing a copy of
that memorandum to you.

I am writing separately concerning the following éoncluding paragraphs in your April 15
memorandum:

In conclusion, the issue comes down to whether the funds
recovered are labeled a “refund” or a “miscellaneous
receipt.” This labeling decision is outcome-determinative
in that refunds go back to the Trust while miscellaneous
receipts go to the Treasury.

We believe that “refund” is the appropriate label, for the
reasons discussed above. But to the extent the answer is
not clear, the Corporation should consider its interests, the
equities, and likely downside consequences or risks. The
Corporation’s interests are served when the funds
recovered are called “refunds” and go back into the Trust.
The equities favor the Corporation doing precisely that:
The Corporation will be making the Trust whole with funds
recovered from a certifying program or member, not
entitled to keep them. The downside nsk is that someone
will disagree — but who? And why? Someone would have
to pick that fight, and the Corporation’s position defending
the Trust 1s eminently defensible, particularly as it would
be relying on OIG’s advice. The Corporation should do so.

I have several concerns about your concluding paragraphs, but first let me acknowledge
your directness, transparency, and candor in our discussion on this and other matters
since you began your tenure as Inspector General. You have personally invested many
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hours in discussions with me and many other management officials in determining the
best way to resolve the issue of improper service hour certifications. Please take my
respoase in the same spirit of direct and candid dialogue. I feel compelled to put this
response in writing for the purposes of the record, as you made the above-referenced
recommendation in writing to the agency head.

In my view, the quoted language is reasonably interpreted as (1) advising the agency
head to disregard the legal advice of the agency general counsel; (2) providing assurances
that no one is likely to disagree if the agency head disregards the legal advice of agency
general counsel; and (3) providing assurances that reliance on your contrary advice will
serve as a defense in the event of a future controversy. If | have misunderstood your
words, please let me know so we can properly understand your position.

First, as explained in more detail in my memorandum of this date to the Chief Executive
Officer, it is my view that your legal position on the disposition of recovered funds in
excess of an actual loss to the Government is not supported under the Constitutional and
statutory framework goveming public expenditures. Second, I think in expressing doubt
about the likelihood of anyone disagreeing with your position, you overlook the
importance placed upon the Miscellaneous Receipts Act by Congress, the Government
Accountability Office, and the U.S. Department of Justice. Third, suggesting that an
agency head specifically rely on OIG legal advice — contrary to the agency general
counsel’s advice — is a problematic precedent, and [ would like to discuss this issue with
you as part of our ongoing dialogue.
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Apnl 15, 2008
Memorandum
To: David Eisner
CC: Jerry Bridges
Frank Trinity
From: Gerald Walpin
Subject: Proposed Guidance on Term Certifications

I thought that it would be appropnate to express to you in writing my
disagreement with what [ understand to be certain aspects of the yet to be published
proposed Guidance on wmproper end of term certifications, which make members eligible
for an Education Award.

Last Tuesday, April 8, 2008, my staff and I met with General Counsel Frank
Tronity and members of his staff, and CFO Jerry Bndges, COO Elizabeth Seale,
AmenCorps Director Knistin McSwain, OGM Director Peg Rosenberry, as well as other
members of the Corporation staff.

I understand from what was expressed at this meeting (although [ still have not
seen the latest draft) that, under the proposed Guidance, the Corporation:

e will not hold accountable a direct grantee of Corporation funds for the
improperly certified term service, but only hold accountable the so-called
“certifying program” that issued the incorrect certification;

e will not declare a debt against the certifying program grantee when the

Corporation discovers an improperly certified award, but only upon
disbursement of an Education Award amount from the National Service Trust;

e will submit any funds recouped from the certifying program to the general
fund in Treasury—and not replenish the National Service Trust from which

the Education Award payment was made.

I disagree with these positions, and will address each in tum.
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Holding Only the “Certifying Program’ Accountable

As you know, two thirds of all of the Corporation’s AmeriCorps grant funds go to
State Commussions, whether by formula or competitive grant, which in turn subgrants
these funds to AmeriCorps programs in the grantee’s state. It 1s the Commissions that
compete and select the AmeriCorps subgrant programs in their state, draw down the
funds from the federal government, and, in turn, use these funds to reimburse the costs of
their AmenCorps subgrantees. Other AmeniCorps funds go to so-called National Direct
grantees, which also frequently have subgrants, and, in such instances, perform the same
functions toward the subgrantees as the State Commissions.

It is the State Commissions and the National Directs with which the Corporation
has a legal relationship, and which the Corporation holds accountable for use of the
AmenCorps grant funds. Yet, within what I understand to be the proposed guidance, the
Corporation intends to hold accountable only the subgrantee of a State Commission, or
what the Guidance refers to as the “certifying program,” for an improper certification of
the term of service, and hence eligibility for an education award, and hold a State
Comumission, and any other direct grant recipient, harmless, unless finding them
“complicit” (an uanlikely finding).

I find this is inconsistent with the legal relationship established under federal
law and manifested by the AmeriCorps grant agreement, which makes plain that the
direct recipient of funds is ultimately responsible for their use. With regard to State
Commission responsibilities, the AmenCorps regulations state that, after the grants are
awarded, “State entities will be responsible for administering the grants and overseeing
and monitoring the performance and progress of funded programs.” 45 CFR. §
2550.80(d). The 2007 AmeriCorps Grant Provisions, as did all prior editions, state:

Grantee, for the purposes of this agreement, means the direct recipient of
this grant. The term sub-grantee shall be substituted for the term grantee
where appropriate. The grantee is also responsible for ensuring that sub-
grantees or other organizations carrying out activities under this award
comply with these provisions, including regulations and OMB circulars
incorporated by reference. The grantec is legally accountable to the
Corporation for use of grant funds and is bound by the provisions of
the grant.”

AmenCorps Grant Provisions, Section [V.A.4. (emphasis added)

Under this definition of “grantee,” the provisions state that “{tJhe grantee has full
fiscal and programmatic responsibility for managing all aspects of the grant and grant-
supported activities, subject to the oversight of the Corporation™ (Section V.A.1); “the
grantee must keep time and attendance records on all AmenCorps members in order to
documents their eligibility for in service and post-service” (Section IV.C.2); and “in
order for a member to receive a post-service Education Award from the National Service
Trust, the grantec must certify to the National Service Trust that the member is eligible to



recetve the education benefit” (Section IV.J). Section N.1. states that “[t}he grantee is
required to submit to the National Service Trust . . . Exit/End of Term of Service Forms.”
Ultimate responsibility thus lies with the direct grantee, and ultimate accountability ought
to as well. ‘

The limitation that only the “certifying program” is accountable creates a
regime wherein it will be unlikely that Federal funds can be recouped. Both the grantee
and the subgrantee ought to be held accountable for an improper certification, and the
Corporation is well within its rights to proceed against a State Commusston or a National
Direct grantee, as well as the “certifying program.” In law, the Grantee is the contractor
with the Corporation, and the subgrantee is the subcontractor chosen by the contractor.
The Government regularly holds the contractor lable for its subcontractors’ violations of
the terms of the contract. No reason exists for a different rule for the Corporation. To the
extent that the grantee is held liable, it can, of course, seek reimbursement from the
subgrantee, if the latter is still viable.

If the Corporation feels it has no ability to hold the grantee accountable for the
improper certification by its subgrantees, it ought to require that the grantee also certify

the accuracy of the certification of a term of service for its subgrantees.

When a Debt Should be Establish and Enforced

The guidance, as I understand it, will declare a debt against the “certifying
program,” not upon the Corporation’s discovery of an improperly certified award, but
only upon disbursement of the Education Award from the Trust. This, of course, can
happen in a piecemeal fashion as the member may not draw down the whole amount, and
it may happen years after the Corporation’s discovery of the incorrect certification. The
logic appears to be that the Corporation has not yet disbursed the funds; therefore, none
of the Corporation’s assets has been adversely affected.

I think that this is the wrong view of the situation, both actually and practically.
The Corporation has taken the position, rightly I believe, that, where the member acted in
good faith, it intends to honor the improper cettification, and disburse the Education
Award upon presentation of a voucher. Because the Corporation has committed to honor
the education award, a liability has immediately been created against the Trust, and no
other use can be made for that amount within the Trust, t.e., the Corporation’s assets
available for use have been adversely affected. (Recall that in 2003, in response to
Corporation practices that caused a shortfall in the Trust, Congress amended the National
Community Service Trust Act (“NCSTA”) to require that the Trust “record as an
obligation” an Education Award for each AmeriCorps position when “the Corporation . .
.awards a grant.” 42 U.S.C. 12605(b)).

Thus, the Trust has a real lability that will become due and owi a

certification has occurred. Because of this, the Corporation should, at that point, attempt

—torecoup the full amount from the negligent grantee as soon as possible, rather than wait
for the member to cash the award, and then declare a débt against the grantee.




Your staff also believes it is best to wait until the member uses the award, and
then go to the grantee for the debt, because there is a chance that the award will not
used, and the grantee would have paid unnecessarily. That is imposing an impractical
d often impossible burden on the Corporation. First, the certifying program may not
exist at that point, and the Government would then not be able to be made whole. The
issue is on whom should the risk of ultimate loss be imposed: the innocent Corporation
which had no responsibility for ensuring that only entitled members be given an
Education Award or the Grantee which assumed that responsibility? Clearly, the
Corporation should not shoulder the loss.

Moreover, there is a second practical reason for using the certification of the
Education Award as the triggering event, rather than each disbursement of any part of the
award. The amdunt of the FEducation Award is small enough to make litigation or
otherwise pressing the Corporation’s claim practically unwise. But when it is divided up
into fractional disbursements, the impracticality is even greater.

Again, I would impose the impracticalities of waiting until the seventh year (to
determine tf any balance of the award was not used) on the grantee, not the uninvolved
Corporation, which has the responsibility imposed by Congress of protecting the Trust
Fund to ensure it is used only for properly granted Education Awards. As OIG proposes,
\ the grantee would reimburse the Trust Fund for the full amount of the Education Award
which, at its award, reduces the funds available in the Trust Fund for valid Education
Awards, with the right of the grantee to receive back after seven years any portion of that
Education Award not in fact used.

Your staff objected that the Corporation has no authority to do such a thing under
the NCSTA. Clearly, what we proposed was consistent with the purpose of the Trust
Fund: to ensure the funds be available for use for valid Education Awards, not for invalid
expenditures.

Contrary to his position on this subject, your General Counsel has convinced OIG
that a literal insistence on following the words of the statute, without analyzing the
purpose of and policy supporting the statute, would be incommect. For example, the
Corporation, on the advocacy of your General Counsel, has taken the position under the
Act, that an AmenCorps member who did not complete the term of service (the statutory
condition for receiving an Education Award) would be allowed to retain a disbursed -
Education Award (and also to obtain disbursements thereafter); yet, the General Counsel
relies on a very technical reading of the statute to reject our proposed procedure of
making the Trust Fund whole by having the responsible grantee pay to the Trust Fund the
full amount of the Education Awamﬁawarmurmﬁlmng the reduction of
available Trust Finds fromthe award, subject to remitting back amounts determined after
seven years not to have been necessary due to the subsequent non-takedown by the
eligible member.



The circumstances involving the Trust are unique, and, as all parties will agree,
there is no exact standard or binding opinion from a legal authority that addresses what
ought to occur when improper payments are made from it. That being the case, and in
the face of reasonable interpretations to the contrary, I question the rigidity for viewing
our proposal — one difficult to address as other than in the interest of the Government and
fatrness — as “can’t do.”

Reimbursement to Treasury or a Refund to the National Service Trust?

I acknowledge that there are circumstances under which money the government
receives must be regarded as credited to the general fund at Treasury, rather than an
agency's appropriation accounts, pursuant to the so-called Miscellaneous Receipts Act
(“MRA”), which states that “an official or agent of the Government receiving money for
“the Government from any source shall deposit the money in the Treasury as soon as
practicable without deduction for any charge or claim.” 31 U.S.C. § 3302(b). The funds
that go to miscellaneous receipts typically involve fines, penalties, damages to
government property, and the theory that they cannot go back to an agency’s
appropriation, but to Treasury, is that they are in excess or “an augmentation” of the
amounts and purposes for which Congress has already appropnated funds to the agency.

Both the Office of Legal Counsel at the Department of Justice and the
Comptroller General have interpreted the MRA to provide an exception for “refunds to
appropriations.” This permits repayment to the appropriation for “amounts collected
from outside sources for payments made in error, overpayments, or adjustments to
previous amounts disbursed.” 69 Comp. Gen. 260, 262 (1990); Op. Off. Legal Counsel
2004 WL 5277346 OLC * 2 (emphasis added). In an early opinion, the Comptroller
General stated that “if the collection involves a refund or repayment of moneys paid from
an appropriation in excess of what was actually due, such refund has been held to be
propetly for credit to the appropnation originally charged.” 5 Comp. Gen. 734, 736
(1926)

We have brought this exception to the attention of the General Counsel’s Office.
Nonetheless, that office seems to be of the view that permitting the member to keep the
award, makes the award a valid expense under the appropriation, and that any amounts
refunded from the grantee for a payment made in error, creates an excess or augmentation
to the National Service Trust, and therefore any such funds received ought to go to the
Treasury accounts. I submit that the proper view is that the grantee is refunding to the
Trust amounts for “a payment made in error,” for the improper certification, or, for those
hours the member never served, “in excess of what is actually due.” In a sense, both the
grantee and the member are jointly and severally liable for the amount disbursed, and the
government is making an election to liquidate the debt against the grantee, rather than the
member. Note that the Federal Claims Collection Standards states that “[a]gencies
should not attempt to allocate the burden of payment between debtors but should proceed
to liquidate the indebtedness as quickly as possible.” 45 C.FR. § 902.4.



Therefore, 1 question the rigidity for viewing any refunds from grantees to be
receipts intended for the Treasury account, and to the detniment of the National Service
Trust.  What OIG proposes s clearly both fair and consistent with the purpose of
Congress which appropriates a specified amount for Education Awards. When an
amount is paid from the Trust Fund for an improperly-awarded Education Award, it
reduces the funds available for validly-awarded Education Awards below the amount
Congress had directed be used for validly-awarded Education Awards. When the grantee
repays the cost of an improperly-awarded Education Award, and it goes into the Trust, it
returns the Trust Fund amount to the amount Congress intended; if, instead, it goes to
Treasury, the amount in the Trust Fund remains below what Congress intended.

In conclusion, the issue comes down to whether the funds recovered are labeled a
“refund” or a “miscellaneous receipt.”  This labeling decision is outcome-determinative
in that refunds go back to the Trust while miscellaneous receipts go to the Treasury.

We believe that “refund” is the appropnate label, for the reasons discussed above.
But, to the extent the answer is not clear, the Corporation should consider its interests, the
equities, and likely downside consequences or risks. The Corporation’s interests are
served when the funds recovered are called “refunds” and go back nto the Trust. The
equities favor the Corporation doing precisely that: The Corporation will be making the
Trust whole with funds recovered from a certifying program or member, not entitled to
keep them. The downside risk is that someone will disagree — but who? And why?
Someone would have to pick that fight, and the Corporation’s position defending the
Trust is eminently defensible, particularly as it would be relying on OIG s advice. The
Corporation should do so. ,

I suggest that we discuss this subject at your earliest convenience.
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MEMORANDUM FOR DAVID EISNER

FROM:  Frank R. Trinity é,(mé £ @

General Counsel
SUBJECT: Inspector General Memorandum dated April 15, 2008
DATE: April 23, 2008

Over the past year we have engaged in extensive discussions with the Inspector General
on how the Corporation should handle improper end of term service hour certifications
for AmeriCorps members. We seem to have agreement with the Inspector General that,
in the absence of a member’s affirmative culpability and in the interest of equity, we
should leave undisturbed a member’s good faith reliance on the end of term certificatjon.
We also seem to have agreement on reducing the responsible entity’s liability to a pro-
rated amount for relatively small errors (with Education Award Programs’ liability
capped at the per member grant amount).

Please disregard the views ascribed to me in the Inspector General memorandum dated
April 15, 2008, as the memorandum contains several material misstatements. My views
on this subject are set out herein and in a previous General Counsel memorandum to
Chief Financial Officer Jerry Bridges dated June 14, 2007.

The Inspector General expresses concern about three issues:

) Under what circumstances are State Commissions liable for debts associated with
improper service hour certifications executed by subgrantee programs?

2) What action may we take to protect the Government’s financial position if the
member has not yet used the education award at the time we identify the error?

3) May recovered funds in excess of payments from the Trust be retumed to the
National Service Trust instead of being paid into Treasury’s General Fund as

miscellaneous receipts?

State Commission liability

[n a State Commission-funded program, there are two entities potentially liable in
connection with an improper service hour certification: (1) the state commission; and (2)
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the subgrantee organization. The principal legal authority for pursuing recovery of funds
in connection with improper service hour certifications provides as follows:

Any individual who makes a materially false statement or
representation in connection with the approval or
disbursement of an education award or other payment from
the National Service Trust may be liable for the recovery of
funds and subject to civil and criminal sanctions.

45 C.F.R. 2526.10(e).

In most cases, a program director or other representative of the subgrantee organization
signs the end of term certification, documenting the number of service hours completed
by the member. Under this regulation, our strongest case for liability is against the
subgrantee organization, the entity that actually executes and transmits the certification to
the Government. The draft guidance document therefore focuses on the subgrantee
organization. Having said that, the draft guidance document explicitly puts State
Commissions on notice that they may also be held accountable for an improper
certification. In establishing a debt against a State Commission we would rely on, among
other authorities, the sub-statutory provisions cited in the Inspector General’s memo.

Our decision in a given situation whether to pursue recovery from a State Commission
rather than a subgrantee certifying program will be informed by the specific facts
surrounding the improper certification, and the Inspector General will have an
opportunity to make a recommendation at that time.

Collectible debt vs. contingent claim

The Corporation may establish a debt in connection with any improper payment by the
Government. See United States v. Wurts, 303 U.S. 414, 415 (1938) (“The Government
by appropriate action can recover funds which its agents have wrongfully, erroneously, or
illegally paid”). The amount of the improper payment determines the amount of the debt.
As explained by the Government Accountability Office,

...a ‘debt,’ for purposes of the Federal Claims Collection
Act and Standards, requires two elements: there must be an
amount of money or property which is owed to the United
States, and the government must be entitled to receive it
immediately. If it is not immediately payable (as, for
example, in the case of loan payments which have not yet
become due), then there is no ‘debt’ upon which collection
action can be taken . . . .

Government Accountability Office, Principles of Approprnations Law, volume III, page
13-15 (1994). To the extent the National Service Trust has disbursed funds based on an
improper certification, we may establish and collect that amount under our debt
collection procedures.



By law, a member has seven years to use the education award. 42 U.S.C. 12602(d).

Trust records show that members draw down relatively substantial amounts during the
first three years with a precipitous drop-off in usage in the last four years of eligibility.
Roughly 20% of the amount reserved for education awards goes unrequested at the end of
the seven-year period.

If a member has not yet drawn down all or part of an education award, and if we leave
undisturbed the member’s good faith reliance on the certification of hours, we may assert
a contingent claim against the party responsible for the improper certification. The claim
would ripen into a collectible debt if and when the member uses the education award.
We share the Inspector General’s concern about the administrative burdens associated
with the contingent nature of the claim. However, we have no legal authority to collect
an amount as a debt before there has been an actual loss to the Government. To the
extent we wish to collect a debt before the disbursement of funds, we would need to
request such authority from Congress in law.

Recovered funds payable to the National Service Trust or to Treasury's General Fund.

Under the Miscellaneous Receipts Act, 31 U.S.C. 3302(b), if any agency collects a debt,
the agency must deposit the funds in the Treasury as miscellaneous receipts unless the
agency has statutory authority to credit the receipt to an account such as the National
Service Trust.

A long-recognized exception to the Miscellaneous Receipts Act is a “refund”
representing “amounts collected from outside sources for payments made in error,
overpayments, or adjustments for previous amounts disbursed.” Government
Accountability Office, Principles of Appropriations Law, volume I, pages 6-170-171
(2006). Refunds are defined by the Government Accountability Office as “repayments
for excess payments . . . directly related to previously recorded expenditures . . ..” Id., at
6-170. While we may retain “refunds” of improper payments in the National Service
Trust, we do not have legal authority to adopt a blanket policy of returning all recovered
funds to the Trust. To the extent that the recovered funds reflect disbursements from the
National Service Trust, we may return them to the Trust. To the extent that the recovered
funds reflect the settlement of a contingent liability or civil liability greater than the
actual loss to the Government, however, they must be deposited in the Treasury as
miscellaneous receipts.

Failure to comply with the Miscellaneous Receipts Act can have serious consequences,
including the removal of the responsible federal employee, and can result in the improper
augmentation of the credited appropriation.

IG’s proposal to hold contingent repayments in the National Service Trust

When an improper certification is discovered before a member has drawn down the
education award, the Inspector General proposes to make the National Service Trust
whole



. .. by having the responsible grantee pay to the Trust Fund
the full amount of the Education Award on its award, thus
neutralizing the reduction of available Trust Funds from the
award, subject to remitting back amounts determined after
seven years not to have been necessary due to the
subsequent non-takedown by the eligible member.

April 15, 2008, memorandum, at 4.

The Inspector General further says there is “no exact standard or binding opinion from a
legal authority that addresses what ought to occur when improper payments are made
from it.” That is incorrect. When improper payments are made, we have clear authority
to retain recovered funds equal to the amount of the improper payments in the National
Service Trust. The Inspector General’s proposal does not involve the recovery of
“improper payments.” His proposal addresses the situation in which no payment has
been made or may ever be made. Where there has been no improper payment, there is
both an “exact standard” for disposing of recovered funds - the Miscellaneous Receipts
Act -- and “binding opinion” — the long line of Comptroller General decisions and Office
of Legal Counsel Opinions. (“The requirement {in the Miscellaneous Receipts Act]
safeguards the separation-of-powers principle embedded in the Appropriations Clause
that is fundamental ¢o our constitutional structure.” Matter of Maritime Administration,
B-287738, 2002 U.S. Comp. Gen. LEXIS 277, *6 (May 16, 2002); “The Constitution
commits to the legislative branch of government control over public expenditures. U.S.
Const. Art. I. Sec. 8, cl. 1; id, Art. [, Sec. 9, cl. 7. Congress has passed various statutes
designed to ensure that congressional prerogatives under this constitutional scheme are
not diminished by executive action.” 4 Op. Off.Legal Counsel (vol. B) 684, *4 (June 13,
1980)).

Under current law, we may establish a contingent claim against the responsible entity for
the amount potentially available for the member’s use. If we receive an amount greater
than the actual payment in error, we must remit the difference to the general fund of the
Treasury. ‘

The Inspector General’s proposal would also run afoul of the specific statutory provisions
governing the National Service Trust. By law, the Trust may consist only of (1)
appropriated funds; (2) donations; and (3) interest on Trust investments. 42 U.S.C.
12601(a). Amounts in the Trust may only be used to pay for specific educational
expenses, to repay qualified student loans, and related student loan interest payments. 42
U.S.C. 12601(c), 42 U.S.C. 12604(a). We have no authority to hold in the National
Service Trust a payment from a responsible entity in excess of an actual loss to the
Government, or to pay to the responsible entity an unclaimed amount from the National
Service Trust at the expiration of the seven-year period of education award availability.

The Inspector General’s proposal offers practical ideas on resolving improper service
hour cettifications when they are discovered. We would be well-advised to consider his



ideas in pursuing statutory authority for a process that meets our shared goals of equity,
practicality, and appropriate stewardship of the Federal fisc. For now, however, we may
administer the National Service Trust only as authorized in statute.

1G’s concluding recommendation

Finally, I draw your attention to several concluding paragraphs in the Inspector’s
General’s memorandum:

In conclusion, the issue comes down to whether the funds
recovered are labeled a “refund” or a “miscellaneous
receipt.” This labeling decision is outcome-determinative
in that refunds go back to the Trust while miscellaneous
receipts go to the Treasury.

We believe that “refund” is the appropriate label, for the
reasons discussed above. But to the extent the answer is
not clear, the Corporation should consider its interests, the
equities, and likely downside consequences or nisks. The
Corporation’s interests are served when the funds
recovered are called “refunds™ and go back into the Trust.
The equities favor the Corporation doing precisely that:
The Corporation will be making the Trust whole with funds
recovered from a certifying program or member, not
entitled to keep them. The downside risk is that someone
will disagree — but who? And why? Someone would have
to pick that fight, and the Corporation’s position defending
the Trust is eminently defensible, particularly as it would
be relying on OIG’s advice. The Corporation should do so.

Aprl 15, 2008, memorandum, at 6.

The Inspector General’s recommendation is unfortunate in at least two respects.
First, the recommendation fails to show due regard for the prerogatives held by Congress
in the area of appropriations and public expenditures, as well as our responsibilities to
abide by the statutory provisions that embody those prerogatives. Second, the
recommendation appears to offer the Inspector General himself as a substitute for the
agency General Counsel on a matter of law. In my view, that type of substitution is
inappropriate under these circumstances and will ultimately impair the Inspector
General’s effectiveness. 1 am communicating directly with the Inspector General on my
concemns. But for purposes of this memorandum, I advise you to disregard the
concluding recommendation.

CC:  Gerald Walpin
Jerry Bndges
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About The Office Of Inspector General

In 1993, Congress created the Corporation for National and Community Service (“Corporation”),
along with this Office of Inspector General (“OIG”), in the National and Community Service Trust Act
(42 U.S.C. §§%12501-681). Independent of the agency we oversee and led by a presidential
appointee, the OIG conducts audits and investigations of Corporation programs, including
AmeriCorps, Volunteers In Service to America ("VISTA"), the National Civilian Community Corps,
Learn and Serve America, and Senior Corps. The OIG also examines Corporation operations, and
State community service programs that receive and distribute the majority of Corporation grant funds.
Based on the results of our work, and in addition to our audit reports and cnminal and civit referrals
based on our investigations, the OIG recommends to the Corporation policies to promote economy
and efficiency.

This semiannual report, as required by the Inspector General Act of 1978, details our work for the first
six months of Fiscal Year 2008. It is being transmitted to the Corporation’s Chief Executive Officer,
Board of Directors, and Members of Congress.



Inspector General’s Message

A Message From Inspector General
Gerald Walpin

April 30, 2008

I'm pleased to present the Office of Inspector General's (*OIG”)
Semiannual Report to Congress and share with you the
achievements and challenges my staff and | have experienced
during the period October 1, 2007, through March 31, 2008.

There was good news on two major oversight fronts during this
reporting period. Our audit of the Corporation for National and
Community Service's (“Corporation”) 2007 Financial Statements
resulted in a clean opinion and, for the first time, found no significant
deficiencies or material weaknesses. This result can be attributed to
efforts by Corporation management to improve its financial reporting,
combined with the diligent work of the OIG Audit Section in ensuring
prompt and full disclosure by the Corporation. Also, our Federal
Information Security Management Act (“FISMA”) independent
Evaluation found significant improvements in the Corporation's information technology securily
compared to prior OIG evaluations. The enhancements included increased information technology
staffing and security awareness training for all system users, as well as improved monitoring and
testing of Corporation systems. Our report did recommend, however, that the Corporation improve its
oversight of contractors and grantees that store and process information on its behalf.

Overall, our Audit Section issued 13 reports during this period and identified questioned costs totaling
$332,000, as well as $499,000 in taxpayer funds that could be put to better use. We expect thos::
numbers to increase as a result of our proactive stance in the audit resolution process. Working wiii:
Corporation officials, we are seeking to maximize monetary recoveries resulting from audit findings
and to identify the parties directly responsible for emrors and therefore liable for the reimbursement ¢
misspent funds.

We are aiso working with the Corporation to expedite the process of audit report resolution an
conclusions, which depend on Corporation decisions based on our audit findings. This process has
too often dragged on beyond the schedule set forth in Corporation policy. The quicker that the Fina!
Management Decision is made on an OIG audit, the sooner improperly charged funds can be
returned to the Corporation for proper use.

1\

Our Investigations Section opened 17 cases and closed 25 actions, resulting in the recovery of more
than $523,000 in Corporation funds, with work continuing towards the potential recovery of an
additional $2.314 million.

In our ongoing effort to put wrongdoers on notice that there is no such thing as a small fraud or
offense committed against the public's trust and purse, our investigations led to five successfii
criminal prosecutions, three indictments in pending cases, and the debarment of four convicted
persons from participation in Federal grant programs. Three additional OIG referrals for debarment
are awaiting Corporation action.

Our outreach to the prosecutorial community, including the presentation of detailed and compeliing
referrals, also continued to bear fruit Overcoming longstanding arguments that our cases tend to
involve “low-dollar amounts,” we had five cases accepted for prosecution by United States Attorneyz
and local jurisdictions, and experienced only one declination.

October 1, 2007 — March 31, 2008 ]
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Both our audits and investigations noted troubling problems with member efigibility and the recording
and reporting of member service hours. The causes for these problems range from human error and
ignorance of regulations to outright fraud. We have expressed our concems to Corporation
management and its grantees, stressing that service hour compilation and repoding is the basis for
determining member eligibility for education awards and accrued interest awards. We are working
with the Corporation to strengthen oversight, controls, and grantee accountability regarding service
hours and member eligibility.

The OIG also has been working with Corporation officials to strengthen the requirement that criminal
background checks be conducted prior to deployment for all volunteers who will be serving with
children, the disabled, elderdy and other vulnerable persons. During this reporting period, the
Corporation expanded its background check requirement to cover all Foster Grandparent and Senior
Companion volunteers, as well as AmeriCorps members, under a new regulation which effectively
supports our audit work. All members or volunteers who were enrolled after November 23, 2007, and
who work with vulnerable persons, must undergo pre-service criminal background checks in order to
be eligible for service and member benefits. The regulation also covers grant-funded program staff.
Grantees which fail to adhere to the rules face sanctions, including refunding to the Corporation the
costs of fiving alfowances and education awards given to ineligible members, and stipends and other
benefits given to wvolunteers and grantsupported program staff.  In egregious cases of
noncompliance, grantees can have their grants suspended or withdrawn.

Our technical staff continues to find ways to help the OIG work smarter and faster. During this
reporting period, we began work on a Computer Management System that will assist our investigators
in their efforts to bring wrongdoers to justice. Our information technology staff has also assisted its
Corporation counterparts in addressing problems with system implementation, shared its expertise on
detecting employee travel card fraud, and participated in joint efforts to improve database and system
security and user awareness.

Ali of this fine work has been achieved despite increasing budget restraints which | fear could
eventually jeopardize continuation of the OIG's excellent record as a steward of taxpayer funds
invested in National Service. After years of expanding our oversight activity, including the careful
budgeting of two-yéar money (which is no longer available) to fulfill and enhance our audit and
investigative missions, the OIG in Fiscal Year 2008 has had to absorb a 15 percent funding reduction,
from $6.9 miillion to $5.828 million.

k4
This cut has greatly impacted our ability to conduct the contracted random audits of grantees that are
so essential to our oversight duties and are mandated by Congress. We were able to award
contracts for 14 grant audits in FY 2007. Several of these audits, along with reports issued under
contracts initiated during the previous fiscal year, resulted during FY 2007 in the questioning of more
than $5 million in claimed grant costs and in more than 180 recommendations to improve program
and Corporation operations.

For FY 2008, our reduced financial circumstances aliow for only three grant audit contracts.

Our Audit Section is working hard to offset the impact of the shortfall, conducting more staff-produced
audits and focusing on key issues and on grantees shown fo have the highest nisk of financial
irregularities. But there is no way totally to offset the loss of large-scale, contract grant audits which
play a crucial role in monitoring and improving grantee performance, both through uncovering
improprieties at the entity being audited, and through the deterrent effect on all grantees from the
knowiedge that the OIG engages in random audits and that any grantee might be next.

The outlook for effective and proactive OIG oversight is no brighter for FY 2009. Our carefully
considered request to the Office of Management and Budget (“OMB") for $7.245 million would have
atlowed for seven contract audits during the coming fiscal year. OMB's initial passback number for
OIG was $6.935 miillion. While we thought that our performance and plans warmranted our request in
full, we decided not to appeal. Unfortunately, in negotiating the Corporation’s independent appeal
from its passback number, OMB realtocated $423,000 of the amount OMB had initially agreed to
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provide to OIG, and used it to increase the Corporation’s FY 2009 budget allocation, resulting in
OIG's number being whittled down to $6.512 million by OMB. This amount, if allowed to stand,
would again allow for only three contracted grant audits.

When | questioned this action, OMB officials suggested that the OIG ask Corporation officials for the
disputed $423.000. | rejected this suggested course of action of going hat-in-hand to the Corporation
as totally inconsistent with the OIG's independence. My staff and | will continue, through this report
and discussions with Congressional staff, to inform Congress of — as we are slatutorily required to do
-~ the adverse impact of the reduced appropriations on the OIG's ability to perform the duties which
Congress has assigned it.

Finally, while guarding our independence, | have acti\)ély pursued efforts during this period to interact
with Corporation officials and employees in an effort to inform them about our role and work, obtain
knowiledge of the Corporation's operations and problems, and engender a cooperative atmosphere.

It is imperative that the OIG demonstrate that, while it acts independently of the Corporation, it is
motivated to assist the Corporation in its service endeavor. For that purpose, | meet every two weeks
separately with the Corporation's Chief Executive Officer and Chief Financial Officer, pemmitting with
each a very candid discussion of my views and recommendations on how the Corporation can more
effectively operate and ensure against waste, fraud and abuse, while providing the best service to
needy persons and communities. The relationship is excellent. The Corporation has welcomed our
input, accepted our recommendations with few exceptions and, as to those, we have frankly
discussed our differences without being disagreeable. | applaud the Corporation management in its
overall attitude towards the OIG and its recognition that a candid relationship with the OIG is in the
Corporation's best interests.

My staff and | also continue to give fraud awareness and audit brefing presentations at Corporation
gatherings across the country. The OIG was also an active participant in the Corporation’s holiday
celebration and charity fund drive, as well as its annual employee recognition event at which, to
inform Corporation staff of the individual talents and qualities that exist in the OIG staff, | presented
our first annuat “Inspector General Award” to Senior Budget Analyst Karen Howard.

I am proud of the very able, conscientious, and dedicated OIG staff with whom | am privileged to
serve. | find that morale is magnificent, primarily because they all feel that our office is accompilishing
its purpose: to root out the small number of bad apples in the Corporation’s operations while helping
the vast preponderance of Corporation employees, grantee personnel and volunteers in reaching the
goal of best utilizing every penny Congress has appropriated for National Service.

October 1, 2007 — March 31, 2008 3
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22.1  Confidentiality of budget deliberations.

The nature and amounts of the President's decisions and the underlying materials are confidential. Do not
release the President's decisions outside of your agency until the Budget is transmitted to the Congress.
The materials underlying those decisions should not be released at any time, except in accordance with
this section. In addition, outyear discretionary data is considered pre-decisional and should not be
released without prior OMB approval. (For additional information on the confidentiality of pre-
decisional budget information, ptease consult OMB Memorandum M-01-17 of Apnl 25, 2001.)

Presidential decisions on current and budget year estimates (other than forecasts of items that will be
transmitted formally later), both in total and in detail, become the “proposed appropriations” as that term
is used in the Budget and Accounting Act of 1921, as amended, and must be justified by your agency. Do
not release agency justifications provided to OMB and any agency future year plans or long-range
estimates to anyone outside the Executive Branch, except in accordance with this section.

22.2  Congressional testimony and communications.

The Executive Branch communications that led to the President's budgetary decisions will not be
disclosed either by the agencies or by those who have prepared the budget. In addition, agency
justifications provided to OMB and any agency future year plans or long-range estimates will not be
furnished to anyone outside the Executive Branch, except in accordance with this section.

When fumnishing information on appropriations and budgetary matters, you (and your agency
repeesentatives) should be aware of the following limitation on communications:

"...An officer or employee of an agency may submit to Congress or a committee of Congress an
appropriations estimate or request, a request for an increase in that estimate or request, or a
recommendation on meeting the financial needs of the Government only when requested by
either Housc of Congress™ (31 U.S.C. 1108(e)).

You should also be aware of restrictions on communications to influence legislation that are not
conducted through proper official channels (18 U.S.C. 1913).

After formal transmittal of the budget, an amendment, or a supplemental appropriations request, the
following policies apply when testifying beforc any congressional committee or communicating with
Members of the Congress:

¢ Witnesses will give frank and complete answers to all questions.

OMB Circular No. A-{1 (2008) Page 1 of Section 22
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*  Witnesses will avoid volunteering personal opinions that reflect positions inconsistent with the
President's program or appropriation request.

* If statutory provisions exist for the direct submission of the agency budget request to the
Congress, OMB may provide you additional materials supporting the President’s Budget request
that you will forward to the Congress with the agency testimony. Witnesses will be prepared to
explain the agency submission, the request in the President's Budget, and any justification
material.

¢ When responding to specific questions on program and appropriations requests, witnesses will not
provide the agency request to OMB or plans for the use of appropriations that exceed the
President's request. Typically, withesses are responsible for one or a few programs, whereas the
President is responsible for all the needs of the Federal Government given the revenues available.
Where appropriate, witnesses should explain this difference in perspective and that it is therefore
not appropriate for them to support appropriations above the President's request.

® When asked to provide a written responsé that involves a statement of opinion on program and
appropriations requests, witnesses will provide a reply through-the agency head.

* Do not let your communications be perceived as an “appropriations estimate or request ... of an
increase in that estimate or request” (31 U.S.C. 1108). You are expected to support the President's
budgetary decisions and seek adjustments to those decisions only through established procedures
if your agency head determines such action is necessary.

22.3  Clearance of materials for the Congress and the media.

Policy consistency between the President's Budget and the budget-related materials prepared for the
Congress and the media is essential. To ensure this consistency, you are required to submit budget-
related materials to OMB for clearance prior to transmittal to congressional committecs, individual
Members of the Congress or their staff, or the media. Unless a specific exemption is approved by OMB,
materials subject to OMB clearance include:

*  All budget justifications and budget-related oversight materials;

®*  Testimony before and letters to congressional committees;

*  Written responses to congressional inquiries or other materials for the record;
* Materials responding to committee and subcommittee repoxtiqg requirements;
* (Capability statements;

¢ Appeals letters;

* Reprogramming requests;

* Related cost information;

Page 2 of Section 22 OMB Circutar No. A-11 (2008)
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¢ Financial management documents addressing budget and policy issues (e.g., some accountability
reports or transmittal documents for audited financial statements); and

* Proposed press releases relating to the President's Budget.

Provide this information to OMB five working days in advance to allow adequate review time.
Performance and Accountability Reports should be provided 10 days in advance unless a shorter period is
approved by OMB. OMB review of reprogramming requests may take longer in some circumstances
{e.g., if the request has not been coordinated or if supporting materials have not been provided
concurrently). In exceptional circumstances, where the response time is very short, agencies may request
oral clearance or make other arrangements for expedited review. Immediately afier the budget transmittal
and after subsequent transmittals, provide OMB with a schedule of anticipated congressional reviews that
require agency oral and written participation. Revise this schedule as appropriate.

Address any questions you have about this subsection to the OMB representatives whom you normally
consult on budget-related matters.

22.4  Clearance of changes to the President's Budget.

If you want to propose changes to the President's Budget (e.g., appropriations language, limitations,
balance sheets required by the Government Corporation Control Act, and dollar amounts), you must
follow the confidentiality and clearance guidance provided in this section and submit a written request as
described in section 110.3. OMB will notify you whether a formal transmittal of the change will be
made. ‘

When it is possible to reduce the amount of an appropriations request before action has been taken by the
Appropriations Committee of either House, the head of your agency should inform OMB promptly.
Before your agency head decides to request restoration of a reduction, the reasons for the reduction, the
circumstances under which it was made, and its significance to the President's program should be
carefully considered.

22,5 Information available to the public.

Many agency budget documents that are subject to the Freedom of Information Act (FOIA) are exempt
from mandatory release pursuant to 5 U.S.C. 552(b)(5). Depending on the nature of the record requested
other FOIA exemptions may apply. When deciding whether to withhold a budget document that is
exempt from mandatory release, follow the FOIA memorandum issued by the Attormey General on
October 12, 2001. Any discretionary decision by an agency to disclose protected information should be
made only after full and deliberate consideration of the institutional interests that could be implicated by
disclosure, as well as after consultation with OMB. Agency heads are responsible for determining the
propriety of record releases under FOIA.

Certain agencies headed by a collegial body may be required to hold their mectings open to “public
observation unless the agency properly determines that the matter to be discussed warrants the closing of
those meetings for reasons enumerated in the Government in the Sunshinc Act (Public Law 94-409).
Some meetings covered by that Act may pertain to budgetary information discussed in this Circular.
Although, as with the FOIA, it is not possible to determine merely by the generic category of such
information whether such an agency would be authorized to close a particular meeting covered by the
Act, the premature disclosurc of budgetary information may “be likely to significantly frustrate
implementation of a proposed agency action” (5 U.S.C. 552b(c)(9)¥B)). Furthermore, other exemptions
from the open meeting requirements of the Act may apply. Such agencies are responsible for the
propricty of determinations that would lead to the disclosure of this budgetary information.
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226  Congressional budget justifications.

Congressional budget justification materials include the performance budget submission and additional
information described below as well as detailed descriptions of agencies' activities and proposals at the
program, project, and activity level.

(a) Materials for performance budget submission to the Congress.

- For FY 2010, you will have submitted your budget to OMB as a performance budget, presenting what
you propose to accomplish in the upcoming year and what resources your proposal will require.
Descriptions of the performance budget are presented in sections 51 and 200. If you are participating in
the Performance and Accountability Report (PAR) pilot, you should follow the instructions in Section
230 to transmit the Annual Performance Report (APR) with your congressional budget justification.

You should revise the performance budget submission to reflect decisions made in the Administration's
budget process, and use the performance budget format as the basis for your justification of the budget
request to the Congress. You should consult with your congressional representatives to agree on the
performance budget format, including the use of the results of PART assessments, prior to submitting
your congressional justification. Your OMB representative should be included in those consultations as
appropriate.

Your congressional justification should be in the form of a "performance budget” to the greatest extent
possible. A performance budget should include:

A description of what you plan to accomplish, organized by strategic goal;

® Background on what you have accomplished;

®  Performance targets for current and budget years and how you expect to achieve those targets; and
*  What resources you are requesting to achieve the targets.

Where possible, you should include the full cost of a program, and you should align budget accounts with
programs.

You should provide your proposed justification to the Congress to your OMB representative with
sufficient time for review. Because agencies participating in the PAR pilot will be including additional
information in their congressional justification, they should plan to provide OMB with additional time to
review the document. ‘

(b) Material to be included in congressional budget justifications.

Consistent with 41 U.S.C, 433(h), you should identify funding levels requested for education and training
of the acquisition workforce in your budget justifications to the Congress.

Consistent with 42 U.S.C. 8255, you should identify funds requested for energy conservation measures in
your budget justifications to the Congress.

You should provide the Congress with information to assess current and proposed capital projects that is
consistent with the Administration's budget proposals, including: appropriate information on planning;
budgeting, including the current or proposed use of incremental or full funding; acquisition; and
management of the projects.
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You should also provide the Congress with information on the expected benefits you will receive from
the President’s E-Government initiatives and the funding levels for FY 2010 by account code. Include a
link to the website containing your updated exhibit 300s (see section 300.7).

You must submit all budget justification materials to OMB for clearance before transmitting them to the
Congress.

(c) Availability of congressional budget justifications.

You should make your full congressional budget justification materials available to the public and post
the materials on the Internet within two weeks afier transmittal of those materials to the Congress.
Release of these materials must be done in accordance with the requirements of this section and any
relevant provisions of law. Materials will not be released if disclosure is prohibited by statute, the
materials are classified or must be kept secret in the interest of national security or foreign policy, or the
materials are otherwise exempt from release pursuant to 53 US.C. 552(b).

OMB Circular No. A-11 (2008) Page 5 of Section 22
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Hoiland, Austin

From: Goren, Nicola

Sent:  Tuesday, June 09, 2009 6:02 PM
To: ‘Elana_J._Tyrangiel
Ce: ‘Norman_L.._Eisen
Subject: Re: conf call

Schmelzer, Ranit; Trinity, Frank

Got it thanks
Sent via blackberry - please excuse typos

From: Tyrangiel, Elana J.

To: Goren, Nicola; Sch: , Ranit; | rinity
Cc: Eisen, Norman L.
Sent: Tue Jun 09 17:4b:

Subject: FW: conf call

Attached is the information for the call at 8:30 pm tonight. If you could please confirm with me that you
received this email and will be available, | would appreciate it. Thanks!

..
From: Fergenson, Micah F.
", Sent: Tuesday, June 09, 2009 4:38 PM
/To: Tyrangiel, Elana J.
Subject: conf call

_code:—

Micah Fergenson

White House Counsel's Office
EEOB Room 135
{desk)

cell

8/6/2009



Flowe, Meredith

From: Trinity, Frank

Sent:  Tuesday, June 09, 2009 6:32 PM
To: ‘isamuels

Subject: TPs for Mr. Obey's staff

e We understand that several months ago Mr. Obey's committee staff tasked the Corporation's inspector
General with a review of the Corporation’s budget execution in fiscal year 2008.

o That review is nearly complete, and the Corporation's board and staff have been briefed on the findings
and recommendations.

o We want to emphasize that the findings and recommendations communicated in advance of the final report
have been constructive, and the Corporation believes that the report will be useful in strengthening the

agency’s operations moving forward.

o The budget review is a separate matter from the President’s action today, and the agency has every
intention to work cooperatively with the Office of Inspector General on the final report.
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Hoflland, Austin

',) From: Earnest, Joshua R.
Sent:  Wednesday, June 10, 2009 2:08 PM

To: Tyrangiel, Elana J.; Oleske, James M.; Singiser, Dana E.; Perez, Alejandro; Samuels, Jonathan D.;
Maher, Shawn P.; Turton, Daniel A.; Eisen, Norman L.; Trinity, Frank; Schmelzer, Ranit; Goren,
Nicola

Subject: RE: CNCS IG Notification Prep

Looks right to me.

Fnom Tyrangtel Elana]

Sent: Wednesday, june 10, 2009 1:38 PM

To: Oleske, James M.; Singiser, Dana E.; Perez, Alejandro; Samuels, Jonathan D.; Maher, Shawn P.; Turton Daniel A.;
Earnest, Joshua R.; Eisen, Norman L.; ‘ftnnity— rschmelzer- ngoren

Subject: CNCS 1G Notification Prep

Attached please find a summary of the action plan we agreed upon last night. If anything seems amiss, please
let us know. Otherwise, Norm will make the cali to Walpin at 5 or 5:30 pm, and we will update you as soon as he
gets off the phone.

R

8/6/2009
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-~ Holland, Austin

.

)

From: Perez, Alejandro
Sent:  Wednesday, June 10, 2009 2:28 PM

To: Tyrangiel, Elana J.; Oleske, James M.; Singiser, Dana E.; Samuels, Jonathan D.; Maher, Shawn P.;
Turton, Daniel A.; Eamest, Joshua R.; Eisen, Norman L.; Trinity, Frank; Schmelzer, Ranit; Goren,
Nicola; Wilson, Denise R.

Subject: RE: CNCS IG Notification Prep

Adding Denise Wilson

From: Tyrangiel, Elana J.
Sent: Wednesday, June 10, 2009 1:38 PM
To: Oleske, James M.; Singiser, Dana E.; Perez, Alejandro; Samuels, Jonathan D.; Maher, Shawn P.; Turton, Daniel A.;

Earnest, Joshua R.; Eisen, Norman L; 'ftrinity- ‘rschmelze N ‘ngoren:
Subject: CNCS1G Notification Prep

Attached please find a sumahary of the action plan we agreed upon last night. if anything seems amiss, p!éase

let us know. Otherwise, Norm will make the call to Walpin at S or 5:30 pm, and we will update you as soon as he
gets off the phone.

8/6/2009
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- -, Holland, Austin

)

From: Samuels, JonathanD.
Sent: Wednesday, June 10, 2009 5:09 PM

To: Tyrangiel, Elana J.; Oleske, James M.; Singiser, Dana E.; Perez, Alejandro; Maher, Shawn P.;
Turton, Daniel A.; Earnest, Joshua R.; Eisen, Norman L.; Trinity, Frank; Schmelzer, Ranit, Goren,
Nicola

Subject: RE: CNCS IG Notification Prep

Thanks much. Please advise as to when the call is or will be made so we can be sure to make our calls on time.
If you've got a status update now, that would be great.

From: Tyrangiel, Elana J.

Sent: Wednesday, June 10, 2009 1:38 PM
To: Oleske, James M.; Singiser, Dana E.; Perez, Alejandro; Samuels, Jonathan D.; Maher, Shawn P.; Turton, Daniel A.;
Earnest, Joshua R.; Eisen, Norman L.; 'ftrinity— _‘rschmelzer-'ngoren .

Subject: CNCS IG Notification Prep .

Attached please find a summary of the action plan we agreed upon last night. If anything seems arhiss, please

let us know. Otherwise, Norm will make the call to Walpin at 5 or 5:30 pm, and we will update you as soon as he
gets off the phone.

EERRE L SANE SR T

e

8/6/2009



Flowe, Meredith

From: Schmefzer, Ranit
Sent: Thursday, July 09, 2009 5:56 PM
To: Holland, Austin

Subject: FW:
Attachments: letter to Congress.doc; Walpin Q&A.doc; walpin quote.doc

erom: cames, scsus . (i N
Sent: Wednesday, June 10, 2009 9:

To: Schmelzer, Ranit

Subject: FW:

Hey Ranit:

1 should have forwarded this to you last week. It’s the basic fanguage that we’ve agreed upon that should be
helpful as you draft a news release today.

'm in meetings this morning ~ but you can get me on bberry at this email address or on my cell at -

Let me know if | can be helpful, Josh

From: Tyrangiel, Elana J.
Sent: Friday, June 05, 2009 3:59 PM

" - To: Eamnest, joshua R.

Subject: FW:

From: Tyrangiel, ElanaJ. .

Sent: Friday, June 05, 2009 2:46 PM
To: Vietor, Thomas F.

Cc: Eisen, Norman L.

Subject:

Tommy, attached are some materials on the removal of the I1G, which will likely happen this afternoon (Walpin
will be offered a chance to resign first). Could we chat as soon as possible about coordination with the
Corporation for National and Community Service? I'm at [l Thanks.



THE WHITE HOUSE

June 5, 2009

Speaker Nancy Pelosi
Office of the Speaker
United States Capitol
H-232

Washington, DC 20515

RE: Notification pursuant to the Inspector General Act
Dear Madam Speaker:

This is to advise that I have exercised my power as President to remove from office the current
appointee to the position of Inspector General for the Corporation for National and Community
Service, effective thirty days from today. The removed appointee may be involved in
investigations that would be aided by some continued association with his office. We will want
to review these situations to consider asking for his continued participation on an appropriate
basis.

It is extremely important that we uncover fraud, waste and mismanagement of federal funds, and
that we promote the economy, effectiveness and efficiency of federal programs and operations.
The Inspector General has a critical role in the achievement of these goals. As is the case with
regard to all positions where 1, as President, have the power of appointment by and with the
advice and consent of the Senate, it is vital that I have the fullest confidence in the ability,
integrity, and commitment of the appointees to the position of Inspector General.

I will be sﬁbmittin’g to the Senate my nomination of an individual for this position who has my
confidence and who meets the appropriate qualifications.

Sincerely,

Barak Obama



CONFIDENTIAL: FOR BRIEFING PURPOSES ONLY

¢ Gerald Walpin has served, since January, 2007, as the Inspector General for the
Corporation for National and Community Service (CNCS). Prior to joining CNCS,
Walpin spent 40 years with the firm Katten Muchin Rosenman and was an Assistant
United States Attorney for the Southem District of New York, where he served as Chief
of Special Prosecutions.

e Walpin was flagged as a problem at the agency even during the transition process, when
the Corporation’s Acting CEO and staff complained that Walpin displayed excessively
antagonistic behavior to agency grantees and espoused a “gotcha” mentality. More acute
problems with Walpin have developed when on May 19, 2009, CNCS held a board
meeting at which Walpin delivered a disastrous presentation, during which he seemed
disoriented and unable to speak or answer questions for a period of time.

¢ The Chair of the Board, Alan Solomont, contacted our office immediately after the board
meeting and thereafter forwarded several emails he received from other board members
conveying concerns about Walpin. In those email messages, board members noted that
Walpin’s behavior at the board meeting was troubling and raised questions about
Walpin’s capacity to serve.

e Other issues with Walpin’s conduct and performance involve his decision to
telecommute from New York since January, contrary to the Board’s wishes, and a style
that has caused unnecessary conflict within the agency.

e Walpin recently sent a report to Congress regarding the settlement of an investigation
- involving Sacramento’s mayor (who previously was employed by a charter school that

received AmeriCorps funds). Walpin believes the settlement was “worthless.” In
connection with that same investigation (and before any réport was sent to the Hill), the
United States Attorney for the Eastern District of California referred Walpin to the
Council on Inspectors General because Walpin allegedly elected “to provide {the] office
with selective information” and spoke with the press, inappropriately, during the
.pendency of the investigation.

Q&A, for background only

When will the removal take effect?
Consistent with the Inspector General Act, this removal will take effect 30 days from today, July

6.

Why is Mr. Walpin being removed?
The President has lost confidence in Mr. Walpin and wants to replace him with someone in
whom he does have full confidence.

What specifically, were the issues?
We don’t want to get into any detail, but there were some performance-based issues.



rys
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On the record quote:

Today, the President has notified Congress that he intends to remove the Inspector General for
the Corporation for National and Community Service. Board Chair, Democrat Alan Solomont,
the Board’s Vice Chair, Republican Steve Goldsmith, and Eric Tanenblatt, Chair of the Board’s
Management, Audit, and Governance Committee, fully support this decision and look forward to
working with a newly appointed and confirmed Inspector General.

For Background:

e Gerald Walpin has served, since January, 2007, as the Inspector General for the
Corporation for National and Community Service (CNCS). Prior to joining CNCS,
Walpin spent 40 years with the firm Katten Muchin Rosenman and was an Assistant
United States Attorney for the Southemn District of New York, where he served as Chief
of Special Prosecutions.

e Walpin was flagged as a problem at the agency even during the transition process, when
the Corporation’s Acting CEO and staff complained that Walpin displayed excessively
antagonistic behavior to agency grantees and espoused a “gotcha” mentality. More acute
problems with Walpin have developed when on May 19, 2009, CNCS held a board
meeting at which Walpin delivered a disastrous presentation, during which he seemed
disoriented and unable to speak or answer questions for a period of time.

e The Chair of the Board, Alan Solomont, contacted our ofﬁce immediately after the board
meeting and thereafter forwarded several emails he received from other board members
conveying concerns about Walpin. In those email messages, board members noted that
Walpin’s behavior at the board meetmg was troublmg and ralsed qucstmns about
Walpin’s capacity to serve.

*  Other issues with Walpin’s conduct and performance involve his decision to .
telecommute from New York since January, contrary to the Board’s washes and a style
that has caused unnecessary conflict within the agency. .

e Walpin recently sent a report to Congress regarding the settlement of an investigation
involving Sacramento’s mayor (who previously was employed by a charter school that
received AmeriCorps funds). Walpin believes the settlement was “worthless.” In
connection with that same investigation (and before any report was sent to the Hill), the
United States Attorney for the Eastern District of California referred Walpin to the
Council on Inspector Generals because he allegedly elected “to provide [the] office with
selective information™” and spoke with the press, inappropriately, during the pendency of
the investigation.
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Q&A, for background only
When will the removal take effect?

Consistent with the Inspector General Act, this removal will take effect 30 days from today, July
6.

Will Mr. Walpin remain the Inspector General until that time?

Yes, but Kenneth Bach, who currently serves as Assistant Inspector General for Support at the
Corporation, will fill in until a new Inspector General can be nominated.

Who is Kenneth Bach?

Bach currently serves as one of the Assistant Inspectors General at the Corporation for National
and Community Service and has years of relevant experience that will enable him to handle
matters effectively until a new Inspector General can be nominated and confirmed.

Why is Mr. Walpin being removed?

The President has lost confidence in Mr. Walpin and wants to replace him with someone in
whom he does have full confidence.

What specifically, were the issues?

We don’t want to get into any detail, but there were some performance-based issues.
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Holland, Austin

) ) From: Schmelzer, Ranit
Sent:  Wednesday, June 10, 2009 7:50 PM

To: Earnest, Joshua R.
Cc: Goren, Nicola; Trinity, Frank
Subject: update

I talked to Chronicle of Philanthropy. She’s likely to do something short for the web. She asked why
this was happening now — and whether it was a response to the CUNY situation. On background, I told
her that the President has lost confidence in him (as we outlined in the Q/A doc.).

That’s all for now.

Ranit Schmelzer

Director, Office of Public Affairs

Corporation for National & Community Service
Tel:
Cell:

-

8/6/2009
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) Holland, Austin

}

From: Schmelzer, Ranit
Sent:  Wednesday, June 10, 2009 9:29 PM

To: Earnest, Joshua R.
Cc: Goren, Nicola; Trinity, Frank
Subject: Just talked to AP

Ann is not going to write tonight, but may do something in the morning. She wants to know what the
circumstances were. [ stuck to our TPs on background (as an Official from CNCS). I assume she’ll call
the WH tomorrow for comment if she writes. Let me know if you have Qs.

Ranit Schmelzer

Director, Office of Public Affairs

Corporation for National & Community Service
Tel:

Cell:

8/6/2009



Flowe, Meredith

From: Schmelzer, Ranit
Sent:  Thursday, July 09, 2009 6:21 PM
" To:  Holland, Austin
Subject: FW: Chronicle of Philanthropy, 9:22 pm

From: Schmelzer, Ranit

Sent: Wednesday, June 10, 2009 9:35 PM
To: Earnest, Joshua R.

Cc: Goren, Nicola; Trinity, Frank

Subject: Chronicle of Philanthropy, 9:22 pm

httpd/phﬂénﬂwropy.oom/newslgovgmmentflhdex.php?id=8528

Lt BT NY .. LR T

=] News Updates

(=

June 10, 2009

Obama Removes National-Service Inspector General

President Obama plans to remove Gerald Walpin, the inspector general of the Corporation for National
and Community Service, the corporation announced today in a statement.

Mr. Walpin recently issued a report critical of an AmeriCorps program that provides money to the

- Teaching Fellows project at City University of New York that was contested by the corporation,
according to an article in the publication Youth Today. An official at the corporation, which operates
AmeriCorps and other national-service programs, declined to say whether the firing was connected.

“The president has lost confidence in the inspector general and wants to appoint someone in whom he
has full confidence,” the official said.

The corporation’s statement said Alan Solomont, the agency’s board chair; Stephen Goldsmith, the vice
chair; and Eric Tanenblatt, chair of the board’s management, audit, and governance commiittee, all
strongly support the president’s decision. ,

The corporation official said Mr. Walpin, who was nominated by President George W. Bush and has
served in the position since January 2007, will be required to leave his post in 30 days.

Mr. Walpin, who lives in New York, could not be immediately reached for comment.



——

—“Suzanne Perry”:mailto:suzanne.perry@philanthropy.com

" Wednesday June 10, 2009 | Permalink

Sandy Scolt

Diractor of Media Retations

Corporation for National and Conmmunity Service
1201 New York Ave. NW

Wi

Phone:

Fax:
emali: )
website: www nationalservice.gov
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Holland, Austin

‘.:;‘
) From: _ samuss, senatn - I
Sent:  Wednesday, June 10, 27 PM

To: Trinity, Frank
Subject: RE: please call me

i am all set—no problem. But would appreciate a brief email about the Obey background. | spoke with his Staff
Director and the reaction was mild. But my notes from last night inadvertently got deleted and | want to be sure
1 am clear on his Committee’s background in case they come back to me tomorrow. Thanks much

From: Trinity, Frank [mailto:_
Sent: Wednesday, June 10, 2009 10:23 PM

To: Samuels, Jonathan D.
Subject: Re: please call me

Sorry John,

We had some email problems, so I'm just seeing this. I'm available if you want to talk.
Frank °

From; Samues,fonatran . [

- . To: Trinity, Frank
A Sent: Wed jun 10 17:28:18 2009
* Jsubject: please call me

Jon Samuels ‘
Special Assistant to the President
White House Office of Legislative Affairs

8/6/2009
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Holland, Austin

)

* 7 From: Trinity, Frank

Sent:  Thursday, June 11, 2009 4:52 PM
To: Tyrangiel, Elana J.’
Subject: RE: update on CNCS matter

Thanks Elana,
Are we correct that the President’s letter is a public document that may be shared?

From: Tyrangiel, Efana J. tmaﬂm_
Sent: Thursday, June 11, 2009 4:

To: Meltzer, Daniel; Messina, James A.; Eisen, Norman L.; Eamest, Joshua R.; Goren, Nicola; Trinity, Frank;
Schmelzer, Ranit; Singiser, Dana E,; Wilson Denise R.; Oleske, James M.; Maher, Shawn P.; Perez, Alejandro;

- Terrell, Louisa
: Subject updateonCNCSmatter

Attached please find letters that were delivered to Congress earlier today regardmg Gerald Walpin’s removal.
Below are links to a few media stories. AP is working on a story now. Hill consultations have been done.

http://philanthropy.com/news/government/index.php?id=8528

 hitp://www.youthtoday. orglpubhcatnon/artucle cfm?article_id=2949

h

8/6/2009
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Holland, Austin

i v ro—

From: Trinity, Frank

Sent:  Thursday, June 11, 2009 5:21 PM

To: Schmelzer, Ranit; Scoft, Sandy; Goren, Nicola

Subject: we may share President's letter to Congress re IG removal

From: Tyrangiel, Elana J. [mailto:H
Sent: Thursday, June 11, 2009 5:

. To: Trinity, Frank
Subject: RE: update on CNCS matter

Yes.

From: Trinity, Frank [mailto

Sent: Thursday, June 11, 2009 4:52 PM
To: Tyrangiel, Elana J.

Subject: RE: update on CNCS matter

Thanks Elana,

S ) Are we correct that the President’s letter is a public document that may be shared?

from: Tyrangiel, Elana J. [mailtoF . . .
Sent: Thursday, June 11, 2009 4:22 : : . ‘

' To: Meltzer, Daniel; Messina, James A; Eisen, Norman L.; Earnest, Joshua R.; Goren, Nicola; Trinity, Frank;
Schmelzer, Ranit; Singiser, Dana E.; Wilson, Denise R.; Oleske, James M.; Maher, Shawn P.; Perez, Alejandro;
Terrell, Louisa ' '

Subject: update on CNCS matter

Attached please find letters that were delivered to Congress earlier today regarding Gerald Walpin's removal.
Below are links to a few media stories. AP is working on a story now. Hill consultations have been done.

http://philanthropy.com/news/government/index.php?id=8528

http.//www.youthtoday.org/publication/article.cfm?article id=2949

M

8/6/2009
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From: Eisen, Norman L.
Sent: Thursday, June 11, 2009 6:52 PM .
To: . Tyrangiel, Elana J.; Meltzer, Daniel; Messina, James A.; Eamest, Joshua R.; Goren, Nicola;

Trinity, Frank; Schmelzer, Ranit; Singiser, Dana E.; Wilson, Denise R.; Oleske, James M.;
Maher, Shawn P.; Perez, Alejandro; Terrell, Louisa

Subject: RE: Grassley letter re CNCS matter
importance: High
Attachments: 2009-06-11 Letter to The White House.pdf

Letter from Grassley complaining about Walpin firing attached. We are drafting a response for everyone’s
consideration. Note his erroneous statement that Congress was not notified.

i



Flowe, Meredith

From: Schmelzer, Ranit

Sent:  Thursday, July 09, 2009 6:19 PM
To: Holland, Austin

Subject: FW: Youth Today on IG

From: Schimelzer, Ranit

Sent: Thursday, June 11 H

To: Joshua_R. W
Subject: Fw: Youth Today on

From: Scott, Sandy

To: Schimelzer, Ranit; Trinity, Frank; Goren, Nicola; Glickman, Rhoda
Sent: Thu Jun 11 15:31:16 2009

Subject: Youth Today on IG

Youth Today, June 11, 2009

hitp:/fwww. _youﬁ1to¢:1§y_g,rng_t.lt_r_L~ ication/article.cfm?article_id=2949

Obama Fires CNCS Watchdog
Inspector general removed after scathing report on AmeriCorps grantee.

by Nancy Lewis

The inspector general (IG) of the Corporation for National and Community Service is being removed by President
Barack Obama, a week after the IG questioned the eligibility of the largest and most expensive AmeriCorps
program, and while the IG was contesting the "propriety” of a settlement made with a mayor for alleged misuse of
AmeriCorps funds. ,

Gerald Walpin, an appointee of President George W. Bush who has served as the comporation's IG for more than
two years, could not be reached for comment yesterday, and a spokesman for his office said neither the office nor
Walpin could say anything about the removal.

Officials insisted that Walpin's removal was not connected to recent controversies but was merely a routine
change that came with a change in administrations. But those routine changes are rarely announced or
characterized as "removal.”

A statement issued by Nicola Goren, acting CEO of the corporation, said that board chairman Alan Solomont and
vice chair Stephen Goldsmith fully supported the move. CNCS spokeswoman Ranit Schmelzer would not say if
they requested Walpin's removal. The announcement said he has 30 days to vacant the.office.

The action leaves the top four positions at CNCS - chief executive officer, chief operating officer, chief financial
officer and inspector general - vacant or filled temporarily, at a time when the corporation is charged with
increasing its capacity to 250,000 volunteers by 2017. By then the budget is expected to rise to neardy $6 billion
annually, from $1.19 billion.

Maria Eitel, a Nike vice president chosen by Obama fo lead CNCS, abruptly withdrew her name late last month,

y five weeks after her selection was announced, citing health problems. The president's announcement of the

choice of Eitel was made with great public fanfare, but her withdrawal was also announced through a statement
from Goren, released late on the Friday before Memorial Day.
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There is no indication when new leadership will be chosen, though Obama hés made service a hallmark of his
administration.
Some decisions about CNCS are being made by First Lady Michelle Obama, according to service advocates

{who asked not to be named). Last week, Mrs. Obama announced that her chief of staff, Jackie Norris, would
move to CNCS as a senior adviser. Officials said yesterday that Norris is scheduled to arrive on June 22.

Asked why the announcement of Walpin's removal came late Wednesday from CNCS instead of the White
House, Schmelzer of CNCS said it's because Walpin - who serves at the pleasure of the president - is a

corporation employee.

. 1G Controversies

Funding for the largest AmeriCorps program - the Teaching Fellows Program, run by the Research Foundation of
the City University of New York - is in abeyance pending resolution of widespread problems identified in a recent

audit. Although Walpin recommended that funding be curtailed and that previous funds (perhaps as much as $75
million) be repaid to the corporation, the corporation has said it will take no action on that matter.

Walpin conduded that nothing was being gained by the grants fo CUNY and that the money was simply being
used to'subsidize an exis‘ﬁng and funded program.

At the same time, Walpin was challenging the resolution of charges against Sacramento mayor Kevin Johnson
stemming from the Hood Corps, a project of St. Hope Academy, which he started in one of the city's low-income
neighborhoods. The IG audit found that the program misused virtually all its funds and did little of what was
outlined in its grant proposal.

Specifically, the audit found that Johnson and other officials of Neighborhood Corps used AmeriCorps volunteers
to recruit students for a charter school run by its parent program, improperly paid at fwo school employees with
AmeriCorps funds for duties they did not perform, improperly used volunteers to perform personal errands for
Johnson (including washing his car and driving him fo personal appearances) and used the AmeriGorps
volunteers to engage in political activities in connection with a board of education election.

.‘Johnson who was elected mayor in November, was barred from recetvmg federal grant money - the most serious:
awonﬂxatmeagencycanmkeagamapersonorprogram

* When quesnons were ralsed about whether Johnson's city would therefore be ineligible to receive federal stimulus

~funds, a seitlement was reached with the U.S. atlorney’s office calling for repayment of about half the grant’

" money. Johnsonwastopayaportionofthemoney wnmﬂmeagencyhehadheadedpaymmemmamderover

five years. ThebanonmndstoJolmsonwasalsohﬁed : RO

In a letter to Sen. Edward Kennedy{D-Mass ) head of the Senate commtﬂee that ovelsees the curpaatlon and
other congressional leaders, Walpin objecled fo the semement. mymg St. Hope was mso!vent and likely would
not be able to repay lhe money. . .. i

Walpm who as onspector gene(al usually would have been mvolved in any settlement was out out of me deal
after the acting U.S. attorney filed a oomplamt with the lntegnty Comrmttee of the Council of lnspeaors General
on Integrity and Eﬂiuency . )

No one from the commtttee returned calls inquiring about that matter and a copy of the complaint has not been
released. The complaint appears to center on claimis that the U.S. attorney’s office leamed about the action
against Johnson from a local newspaper. Walpin's office maintains that office was nofified of the pending action
months before.

Sandy Scott
Director of Media Relations
ion for National and Community Service

! 1201 New York Ave. NW

Washington DC 20525
Phone: N
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- Holland, Austin

From: Eisen, Norman L.
Sent:  Thursday, June 11, 2009 9:04 PM
To: Oleske, James M.; Goren, Nicola; Tyrangiel, Elana J.; Meltzer, Daniel, Messina, James A.; Eamest,

Joshua R.; Trinity, Frank; Schmelzer, Ranit; Singiser, Dana E.; Wilson, Denise R.; Maher, Shawn
P., Perez, Alejandro; Terrell, Louisa

Subject: RE: Grassley letter re CNCS matter

Edits stifl coming in, circulate final in a bit.

From: Oleske, James M.

Sent: Thursday, June 11, 2009 9:04 PM
To: ‘Goren, Nicola'; Tyrangiel, Elana J.; Eisen, Norman L.; Meltzer, Daniel; Messina, James A.; Earnest, Joshua R.; Trinity,
Frank; Schmelzer, Ranit; Singiser, Dana E.; Wilson, Denise R.; Maher Shawn P.; Perez, Alejandro; Terrell, Louisa
Subject: RE: Grassley letter re CNCS matter

. Same here.

From Goren, Nmola [maslto

Sent: Thursday, June 11, 2009 8:57 PM

To: Tyrangiel, Elana J.; Eisen, Norman L.; Meltzer, Daniel; Messina, James A.; Earnest, Joshua R.; Trinity, Frank; Schmelzer,
Ranit; Singiser, Dana E.; Wilson, Denise R.; Oleske, James M.; Maher, Shawn P.; Perez, Alejandro; Terrell, Louisa

Subject: RE: Grassley letter re CNCS matter

A,

)

-~ Iwe are fine with the letter.

_ Nicola Goren
_ Acting Chief Executive Ofﬁcer

Cogauon for National and Community Service

Your World. Your Chance to Make it Better.
nalservice.gov :

From: Tyrangiel, Elana J. [mailto_
Sent: Thursday, June 11, 2009 8:

To: Tyrangiel, Elana J.; Eisen, Norman L.; Meltzer, Daniel; Messina, James A.; Earnest, Joshua R.; Goren, Nicola; Trinity,
frank; Schmelzer, Ranit; Singiser, Dana E.; Wilson, Denise R.; Oleske, James M.; Maher, Shawn P.; Perez, Alejandro; Terrell,
Louisa .

Subject: RE: Grassley letter re CNCS matter

The latest version of the letter is attached.

From: Tyrangiel, Elana J.
Sent: Thursday, June 11, 2009 8:07 PM

} To: Eisen, Norman L.; Meltzer, Daniel; Messina, James A.; Earnest, Joshua R.; 'ngo:en_ Trinity, Frank’;
'Schmelzer, Ranit’; Singiser, Dana E.; Wilson, Denise R.; Oleske, James M.; Maher, Shawn P_; Perez, Alejandro;
Terrell, Louisa

8/6/2009
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Subject: RE: Grassley letter re CNCS matter

f}Attached please find a draft response to the Grassley letter. Please let us know as soon as possible, and no later
" than an hour from now, if you see any problems. Thanks much.

fFrom: Eisen, Norman L.

Sent: Thursday, June 11, 2009 6:52 PM

To: Tyrangiel, Elana J.; Meltzer, Daniel; Messina, James A.; Earnest, JoshuaR; 'ngoren- 'Trinity, Frank’;
'Schmelzer, Ranit'; Singiser, Dana E.; Wilson, Denise R.; Oleske, James M.; Maher, Shawn P.; Perez, Alejandro;
Terrell, Louisa

Subject: RE: Grassley letter re CNCS matter

Importance: High

Letter from Grassley complaining about Walpin firing attached. We are drafting a response for everyone's
consideration. Note his erroneous statement that Congress was not notified.

8/6/2009
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From: Earnest, JoshuaR.
Sent:  Thursday, June 11, 2009 9:11 PM

To: Eisen, Norman L.; Oleske, James M.; Goren, Nicola; Tyrangiel, Elana J.; Meltzer, Daniel; Messina,
James A.; Trinity, Frank; Schmelzer, Ranit; Singiser, Dana E.; Wilson, Denise R.; Maher, Shawn P ;
Perez, Alejandro; Terrell, Louisa

Subject: RE: Grassley letter re CNCS matter
Here's the first version of the AP story:

Obama to fire inspector general of AmeriCorps
By ANN SANNER and PETE YOST - 15 minutes ago
WASHINGTON (AP} — President Barack Obama plans to fire the inspector general who mvestlgates
AmeriCorps and other national service programs amid a controversy between the |G and Sacramento
Mayor Kevin Johnson, who is an Obama supporter and former NBA basketball star.
The IG, Gerald Walpin, was criticized by the U.S. attorney in Sacramento for the way he handled an
investigation of Johnson and his nonprofit group, which received hundreds of thousands of dollars in
federal grants from the Corporation for National Community Service. The corporation runs the
AmeriCorps program.
On Thursday, Obama said in a letter to Congress that he had lost confidence in Walpin. Neither the
president nor deputy White House press secretary josh Earnest would give details.
The president must give Congress 30 days’ notice before removing Walpin, who is being suspended
with pay for the 30 days.
Sen. Chuck Grassley, R-lowa, criticized the White House's reluctance to specafy why Walpin is being
fired. Grassley pointed to a Senate committee report that says the requirement to notify Congress

“when an IG is removed is designed to ensure that inspéctors general are not removed for political
reasons.

The report accompanied an IG reform law passed by Congress last year. Grassley said Walpin had

_ identified millions of dollars in AmeriCorps funds that were wasted or misspent.

“For obvious reasons, we won't get into details of a personnel decision like this, but I'can telf you that

 the president lost confidence in-Mr. Walpin's performance,” Earnest said. "The president will appoint a
replacement in whom he has full confidence as the corporation carries out its important mission.”
Walpin serves at the pleasure of the president, the corporation said. -
Messages left for Walpin seeking comment were not immediately returned.
The IG found that Johnson, a former all-star point guard for the Phoenix Suns, had used AmeriCorps
grants to pay volunteers to engage in school-board political activities, run personal errands for Johnson
and even wash his car.
In August 2008, Walpin referred the matter to the local U.S. attorney's office, which said the IG's
conclusions seemed overstated and dod not accurately reflect all the information gathered in the
investigation.

. "We also highlighted numerous questions and further investigation they needed to conduct, mdudmg
the fact that they had not done an audit to establish how much AmeriCorps money was actually

. - misspent,” the U.S. attorney’s office said in an Apnl 29 letter to the federal counsel of inspectors

* general.

Walpin's office made repeated public comments just before the Sacramento mayoral election,



prompting the U.S. attorney’s office to inform the media that it did not intend to file any criminal
 charges.

i The U.S. attorney's office reached a settlement in the matter. Brown cited press accounts that said
Johnson and the nonprofit would repay half of nearly $850,000 in grants it received.
Ken Bach, who works in the inspector general's office at the corporation, will be acting inspector
general until Obama appoints someone to the position.
Walpin, a New York attorney, was appointed by President George W. Bush and sworn into office in
January 2007 after being confirmed by the Senate, according to a news release on AmeriCorps' Web
site. Walpin graduated from Coliege of the City of New York in 1952 and received a law degree in 1955
from Yale Law School. He was a partner with the New York City law firm Katten Muchin and Rosenman
LLP for more than 40 years.
On Wednesday night, Alan Solomont, a Democrat and the board chairman of the government-run
corporation, and Stephen Goldsmith, a Republican and the board's vice chair, said they backed the
president's decision.
in a written statement, Solomont and Goldsmith said: "We strongly endorse the president’s decision
with respect to Inspector General Gerald Walpm We look forward to working with a new inspector
general.”

From: Eisen, Norman L

Sent: Thursday, june 11, 2009 9:04 PM

To: Oleske, James M.; ‘Goren, Nicola'; Tyrangiel, Elana J.; Meltzer, Daniel; Messina, James A_; Earnest, Joshua R.; Trinity,
Frank'; ‘schmelzer, Ranit’; Singiser, Dana E.; Wilson, Denise R.; Maher, Shawn P.; Perez, Alejandro; Terrell, Louisa
Subject: RE: Grassley letter re CNCS matter

" i

.

Edits still cdming in, circulate final in a bit.

From: Olaske, James M.

Sent: Thursday, June 11, 2009 9:04 PM
To: ‘Goren, Nicola"; Tyranglel Elana J.; Eisen, Norman L.; Meltzer, Daniel; Messina, James A.; Earnest, Joshua R_; Trinity, -
Frank; Schmelzer, Ranit; Sing:sef Dana E.; Wilson, Denise R.; Maher, Shawn P_; Perez, A!e;andro, Terrell - Louisa
Subject: RE: Grass!ey !etter re CNCS matter

Same here.

 From: Goren, Nicola [mailto
Sent: Thursday, June 11, 2009 8:57 PM

To: Tyrangiel, Elana J.; Eisen, Norman L.; Meltzer, Daniel; Messina, James A.; Earnest, Joshua R.; Trinity, ank Schimelzer, -

Ranit; Singiser, Dana E.; Wilson, Denise R.; Oleske, James M.; Maher, Shawn P;; Perez, Alejandro; Terrell, Louisa
Subject: RE: Grassley letter re CNCS matter

We are fine with the letter.

Nicola Goren
Acting Chief Executive Officer

M National and Community Service

} Your World. Your Chance to Make it Bettet
www .nationalservice.gov
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Sent: Thursday, June 11, 2009 8:! !H

i From: Tyrangiel, Elana J. [mailto

To: Tyrangiel, Elana J.; Eisen, Norman L.; Meltzer, Daniel; Messina, James A.; Earnest, Joshua R.; Goren, Nicola; Trinity,
Frank; Schmelzer, Ranit; Singiser, Dana E.; Wilson, Denise R_; Oleske, James M.; Maher, Shawn P_; Perez, Alejandro; Terrell,
Louisa _ ‘

Subject: RE: Grassley letter re CNCS matter

The latest version of the letter is attached.

From: Tyrangiel, Elana J.

Sent: Thursday, June 11, 2009 8:07 PM

To: Eisen, Norman L.; Meltzer, Daniel; Messina, James A.; Earnest, Joshua R.; ngoren- Trinity, Frank’;
‘Schmelzer, Ranit’; Singiser, Dana E; thson Denise R.; Oleske, James M.; Maher, Shawn P.; Perez, Alejandro;
Terrell, Louisa

Subject: RE: Grassley letter re CNCS matter .

Attached please find a draft response to the Grassley letter. Please let us know as soon as possible, and no later
than an hour from now, if you see any problems. Thanks much.

From: Eisen, Norman L.

Sent: Thursday, June 11, 2009 6:52 PM

To: Tyrangiel, Elana J.; Meltzer, Daniel; Messina, James A.; Earnest, Joshua R.; 'ngorel_'Trinity, Frank’;
'Schmelzer, Ranit'; Singiser, Dana E.; Wilson, Denise R.; Oleske, James M._; Maher, Shawn P.; Perez, Alejandro;

"~ Terrell, Louisa
‘Subject: RE: Grassley letter ré CNCS matter

lmportance High

Letter from Grassley complammg about Walpin firing attached. We are drafting a response for everyone s
consideration. Note his erroneous statement that Congress was not notifi ed ‘

e



FloweE Meredith

- From: Schmelzer, Ranit
ent: Thursday, July 09, 2009 6:19 PM
fo: . Holland, Austin
. Subject: FW: Grassley letter re CNCS matter
~~~~~ Original Message-----

From: Schmelzer, Ranit

Sent: Thursday, June 11, 2009 9:47 PM

To: Earnest, Joshua R.

Subject: RE: Grassley letter re CNCS matter

Hey Josh,

2 quick things ‘
- I'm playing phone tag w/the Sacramento Bee. Will let you know.

- I heard through the grapevine that the Chronicle of Philanthropy is working on an op-ed
criticizing the WH on the choice of Maria Eitel and the process around her nomination.

The paper hasn't called me.

----- Original Message----- '
From: Earnest, Joshua R. {mailto:
Sent: Thu 6/11/2009 9:11 PM

To: Eisen, Norman L.; Oleske, James M.; Goren, Nicola; Tyrangiel, Elana J.; Meltzer,
Daniel; Messina, James A.; Trinity, Frank; Schmelzer, Ranit; Singiser, Dana E.; Wilson,
Denise R.; Maher, Shawn P.; Perez, Alejandro; Terrell, Louisa

subject: RE: Grassley 'letter re CNCS matter

» .
Here's the first version of the AP story:

Obama to fire inspector general of AmeriCQ;ps“ O e
By ANN SANNER and PETE YOST - 15 minutes ago

WASHINGTON (AP) — President Barack Obama plans to fire the inspector general who
investigates BmeriCorps and other national service programs amid a controversy between the
IG and Sacramento Mayor Kevin Johnson, who is an Obama supporter and former NBA basketball

star.

The IG, Gerald Walpin, was criticized by the U.S. attorney in Sacramento for the way he
handled an investigation of Johnson and his nonprofit group, which received hundreds of
thousands of dollars in federal grants from the Corporation for National Community
Service. The corporation runs the AmeriCorps program.

On Thursday, Obama said in a letter to Congress that he had lost confidence in Walpin.
Neither the president nor deputy White House press secretary Josh Earnest would give
details.

The president must give Congress 30 days' notice before removing Walpin, who is being
suspended with pay for the 30 days.

»:n. Chuck Grassley, R-Iowa, criticized the White House's reluctance to specify why Walpin
3 being fired. Grassley pointed to a Senate committee report that says the requirement to
notify Congress when an IG is removed is designed to ensure that inspectors general are
not remcved for political reasons. .



The report accompanied an IG reform law passed by Congress last year. Grassley said Walpin
had identified millions of dollars in AmeriCorps funds that were wasted or misspent.

“For obvious reasons, we won't get into details of a personnel decision like this, but I

an tell you that the president lost confidence in Mr. Walpin's performance," Earnest
said. "The president will appoint a replacement in whom he has full confidence as the
corporation carries out its important mission."

Walpin serves at the pleasure of the president, the corporation said.
Messages left for Walpin seeking comment were not immediately returned.

The IG found that Johnson, a former all-star point guard for the Phoenix Suns, had used
AmeriCorps grants to pay volunteers to engage in school-board political activities, run
personal ‘errands for Johnson and even wash his car.

In August 2008, Walpin referred the matter to the local U.S. attorney's office, which said
the IG's conclusions seemed overstated and did not accurately reflect all the information
gathered in the investigation.

"We also highlighted numerous questions and further investigation they needed to conduct,
including the fact that they had not done an audit to establish how much AmeriCorps money
was actually misspent,” the -U.S. attorney's office said in an April 29 letter to the

" federal counsel of inspectors general.

Walpin's office made repeéted public comments just before the Sacramento mayoral election,
prompting the U.S. attorney's office to inform the media that it did not intend to file

any criminal charges.

The U.S. attorney's office reached a settlement in the matter. Brown cited press accounts
that said Johnson and the nonprofit would repay half of nearly $850,000 in grants it
received.

} .
.en Bach, who works in the inspector general's office at the corporation, will be acting
inspector general until Obama-#&ppoints someone to the position.

Walpin, a New York attorney, was appointed by President George W. Bush and sworn into .
office in January 2007 after being confirmed by the Senate, accerding to a news release on
AmeriCorps'® Web site. Walpin graduated from College of the City of New York in 1952 and
received a.law degree in 1955 from Yale Law School. He.was a partner with the New York
City law firm Katten Muchin and Rosenman LLP for more .than 40 years.

On Wednesday night, Alan Solomont, a Democrat and the board chairman of the government-run
corporation, and Stephen Goldsmith, a Republican and the board's vice chair, said they
backed the president’'s decision. . o - : :

In aiwritten statement, Solomont and Goldsmith said: “"We strongiy éﬁdorse'the“brésident's
decision with respect to Inspector General Gerald Walpin. We look forward to working with
a new inspector general.”

From: Eisen, Norman L.

Sent: Thursday, June 11, 2009 9:04 PM

To: Oleske, James M.; 'Goren, Nicola'; Tyrangiel, Elana J.; Meltzer, Daniel; Messina,
James A.; Earnest, Joshua R.; 'Trinity, Frank'; 'Schmelzer, Ranit'; Singiser, Dana E.;
Wilson, Denise R.; Maher, Shawn P.; Perez, Alejandro; Terrell, Louisa

Subject: RE: Grassley letter re CNCS matter

Edits still coming in, circulate final in a bit.

2



From: Oleske, James M.

Sent: Thursday, June 11, 2009 9:04 PM

" ™p: 'Goren, Nicola'; Tyrangiel, Elana J.; Eisen, Norman L.; Meltzer, Daniel; Messina,
ames A.; Earnest, Joshua R.; Trinity, Frank; Schmelzer, Ranit; Singiser, Dana E.; Wilson,

~Denise R.; Maher, Shawn P.; Perez, Alejandro; Terrell, Louisa

Subject: RE: Grassley letter re CNCS matter

Same here.

From: Goren, Nicola [mailto:F
Sent: Thursday, June 11, 200 : PM

To: Tyrangiel, Elana J.; Eisen, Norman L.; Meltzer, Daniel; Messina, James A.; Earnest,
Joshua R.; Trinity, Frank; Schmelzer, Ranit; Singiser, Dama E.; Wilson, Denise R.; Oleske,
James M.; Maher, Shawn P.; Perez, Alejandro; Terrell, Louisa

Subject: RE: Grassley letter re CNCS matter

We are fine with the letter.

Nicola Goren
Acting Chief Executive Officer

Corporation for National and Community Service
\

I

_

" -Your World. Your Chance to Make it Better.

www.nationalservice.gov <http://www.nationalservice.gov/> - S

From: Tyrangiel, Elana J. [mailto_
Sent: Thursday, June 11, 2009 8:4

To: Tyrangiel, Elana J.; Eisen, Norman L.; Meltzer, Daniel; Messina, James A.; Earnest,
Joshua R.; Goren, Nicola; Trinity, Frank; Schmelzer, Ranit; Singiser, Dana E.; Wilson,
Denise R.; Oleske, James M.; Maher, Shawn P.; Perez, Alejandro; Terrell, Louisa
Subject: RE: Grassley letter re CNCS matter

The latest version of the letter is attached.

“yom: Tyrangiel, Elana J.
2nt: Thursday, June 11, 2009 8:07 FM o

"To: Eisen, Norman L.; Meltzer, Daniel; Messina, James A.; Earnest, Joshua R.;
'nqoren_; *Trinity, Frank'; 'Schmelzer, ‘Ranit'; Singiser, Dana E.; Wilson, Denise

‘R.; Oleske, James M.; Maher, Shawn P.; Perez, Alejandro; Terrell, Louisa
3 .



Subject: RE: Grassley letter re CNCS matter

‘ttached please find a draft response to the Grassley letter. Please let us know as soon
s possible, and no later than an hour from now, if you see any problems. Thanks much.

From: Eisen, Norman L.

Sent: Thursday, June 11, 2009 6:52 PM

To: Tyrangiel, Elana J.; Meltzer, Daniel; Messina, James A.; Earnest, Joshua R.;
'ngoren—; "Trinity, Frank'; 'Schmelzer, Ranit'; Singiser, Dana E.; Wilson, Denise
R.; Oleske, James M.; Maher, Shawn P.; Perez, Alejandro; Terrell, Louisa

Subject: RE: Grassley letter re CNCS matter

Importance: High ’

Letter from Grassley complaining about Walpin firing attached. We are drafting a response
for everyone’s consideration. Note his erroneous statement that Congress was not
notified.

p—



Flowe, Meredith

From: Schmelzer, Ranit

Sent:  Thursday, July 09, 2009 6:19 PM
To: Holland, Austin

Subject: FW: CBS Radio

From: Schmelzer, Ranit
Sent: Friday, June 12, 2009 8:59 AM
To: 'Earnest, Joshua R.’
Subject: CBS Radio

Josh,

_ Steve Goldsmith got a call at home this moming from CBS Radio. He declined to comment and asked
one of us to follow up. Do you want to take it? He didn’t get a contact, just a number:

Also, FYI, here are some more stories.

Associated Press, June 12, 2009, 5:00 AM PDT,
. http:/mwww.google.com/hostednews/ap/article/AL egM5iUZkMBY 1mNzbML2mfyPzPWHOwdwD98POF000

Obama removes AmeriCorps's IG in spat with friend

: 'ByANNSAWERandPETEYOST 4 hours-ago

g WASHlNGTON (AP) — President Barack Obama says he has lost confidence in the inspector general who
investigates AmeriCorps and other national service programs and has told Congress he is removing him from the
position.

" Obama's move follows an investigation by lG Gerald WaIpmofSacramento Mayor Kevin Jomson who isan
. Obama supporter and former NBA basketball star, into the misuse of federal grants by a nonprofit education
- group that Johnson headed.

‘Walpin was cilticized by the acting us. attorney in Sacramento for the way he handled an investigation of
Johnson and St. HOPE Academy, a nonprofit group that received hundreds of thousands of dollars in federal
grants from the Corporation for National Community Service. The corporation runs the AmeriCorps program.

"It is vital that | have the fullest confidence in the appointees serving as Inspectors General,” Obamasaidina A
letter Thursday to House Speaker Nancy Pelosi and Vice President Joe Biden, who also serves as president of
the Senate. "That is no longer the case with regard to this Inspector General.”

The president didn't offer any more explanation, but White House Counsel Gregory Craig, in a letter to Sen.
Charles Grassley, R-lowa, cited the U.S. attorney’s criticism of Walpin to an integrity committee for inspectors
general.

“We are aware of the circumstances leading to that referral and of Mr. Walpin's conduct throughout his tenure and
: can assure you that the president's decision was carefully considered,” Craig wrote.

‘Grassley had written Obama a letter pointing to a law requiring that Congress be given the reasons an IG is fired.
He cited a Senate report saying the requirement is designed to ensure that inspectors general are not removed



for political reasons.

Grassley said Walpin had identified millions of dollars in AmeriCorps funds that were wasted or misspent and "it
appears he has been doing a good job."

Messages left for Walpin seeking comment were not immediately returned.

The IG found that Johnson, a former all-star point guard for the Phoenix Suns, had used AmeriCorps grants to
pay volunteers to engage in school-board political activities, run personal errands for Johnson and even wash his
car,

In August 2008, Walpin referred the matter to the local U.S. attorney's office, which said the IG's conclusions
seemed overstated and did not accurately reflect all the information gathered in the investigation.

"We also highlighted numerous questions and further investigation they needed to conduct, including the fact that
they had not done an audit to establish how much AmeriCorps money was actually misspent,” Acting U.S.
Attorney Lawrence Brown said in an April 29 letter to the federal counsel of inspectors general.

Walpin's office made repeated public comments just before the Sacramento mayoral election, prompting the U.S.
attorney’s office to inform the media that it did not intend to file any criminal charges.

The U.S. attorney’s office reached a settiement in the matter. Brown cited press accounts that said Johnson and
the nonprofit would repay half of nearly $850,000 in grants it received.

Kevin Heistand, chairman of the board of St. HOPE Academy, said in a statement it was "about time" Walpin was
removed. "Mr. Walpin's allegations were meritless and clearly motivated by matters beyond an honest
assessment of our program.”

Ken Bach, who works in the inspector general's office at the oorporabon will be acting inspector general until
Obama appoints someone to the position.

Walpin, a New York attorey, was. appointed by then-President George W. Bush and sworm into office in January
2007 after being confirmed by the Senate, according to a news release on AmeriCorgs’ Web site. Walpin
graduated from College of the City of New York in 1952 and received a law degree in 1955 from Yale Law Schoof.
He was a partner with the New York City law firm Katten Muchin and Rosenman LLP for more than 40 years.

Alan Solomont, a Democrat and the board chairman of the government-run corporation, and Stephen Goldsmith,
a Republican and the board's vice chair, said they strongly endorsed Obama’s decision.

Assoaated Press, 06/11/2009 08:29:01 PM PDT - L S
f_\mllwwwgogas__m_.___,,, 1eWS _plam;cielgteqM&UZkMBy‘tmﬁszLmeyn

Obama to fire mspector general of AmenCorps ‘

By ANN SANNER and PETE YOST

WASHINGTON (AP) — President Barack Obama plans to fire the inspector general who investigates AmeriCorps
and other national service programs amid a controversy between the IG and Sacramento Mayor Kevin Johnson,
who is an Obama supporter and former NBA basketball star.

The G, Gerald Walpin, was criticized by the U.S. attorney in Sacramento for the way he handled an investigation 4
of Johnson and his nonprofit group, which received hundreds of thousands of dollars in federal grants fromthe
Corporation for National Community Service. The corporation runs the AmenCorps program.

On Thursday, Obama said in a letter to Congress that he had lost oonﬁdence in Walpln Netther ihe president nor .
deputy White House press secretary Josh Eam&et would give details.

, The president must give Congress 30 days' notice before removing Walpm who is bemg suspended wclh pay for .o
the30days. | e R L



Sen. Chuck Grassley, R-lowa, criticized the White House's reluctance to specify why Walpin is being fired.
Grassley pointed to a Senate committee report that says the requirement to notify Congress when an IG is
removed is designed to ensure that inspectors general are not removed for political reasons.

The report accompanied an IG reform law passed by Congress last year. Grassley said Walpin had identified
millions of dollars in AmeriCorps funds that were wasted or misspent.

"For obvious reasons, we won't get into details of a personne! decision like this, but | can tell you that the
president lost confidence in Mr. Walpin's performance,” Earnest said. “The president will appoint a replacement in
whom he has full confidence as the corporation carries out its important mission.”

Walpin serves at the pleasure of the president, the corporation said.
Messages left for Walpin seeking comment were not immediately returned.

The IG found that Johnson, a former all-star point guard for the Phoenix Suns, had used AmeriCorps grants to
pay volunteers to engage in school-board political actmm run personal errands for Johnson and even wash his
car.

In August 2008, Walpin referred the matter to the local U.S. attorney’s office, which said the 1G's conclusions
seemed overstated and did not accurately reflect all the information gathered in the inyesﬁgaﬁon.

"We also highlighted numerous questions and further investigation they needed to conduct, including the fact that
they had not done an audit to establish how much AmeriCorps money was actually misspent,” the U.S. attomey’s
office said in an April 29 letter to the federal counsel of inspectors general.

Walpin's office made repeated public comments just before the Sacramento mayoral election, prompting the U.S.
attorney’s office to inform the media that it did not intend to filte any criminal charges.

) The U.S. attorney’s office reached a settiement in the matter. Brown cated press aooounts that said Johnson and
the nonprofit would repay half of nearly $850,000 in grantsit- reoewed ) e )

Ken Bach, who works in the inspector general's’ oﬁ'oeatthecorporahon wcllbeawngmspeetorgeneralmttd
Obamaappam!ssommtotbepos:wn

Walpin, a New York attorney, was appointed by Presadent George W. Bush and sworn into’ q&oe in January 2007
after being confirmed by the Senate, according to a news release on AmeriCorps' Web site. Walpin graduated
from College of the City of New York in 1952 and received a law degree in 1955 from Yale Law School. He was a
partner with the NewYorkCitylawﬁnn Katten Muchm aMRomnmanLLPformeman 40 years.

On Wednesday night. Alan Solomont a Demoaat and the board chairman of the government-run'corporation,
and Stephen Goldsmith, a Republlcan and the board's vice chair, sald they baeked the president's decision.

in a written statement, Solomont and Goldsmnh sald "We strong!y endoc'se the prescdent’s decision with respect
to inspector General Gerald Walpin. We look forward to working with a new inspector general.”

Sacramento Bee, Friday, Jun. 12, 2009 - 12:00 am | Page 18’
hitp:./Awww_ sachee.com/oumregion/story/1940228 html

St. HOPE exec departs with $98,916 severance

-

By Melody Gutierrez, mgutierez@sacbee.com

St. HOPE Public Schools’ board of directors announced Thursday that embatﬂed executive director Rick Maya
- will leave the nonprofit and receive a severance package of $98,916. - -

The move ends months of speculation. Maya resigned from the board of directors April 8 and was fater puton -
paid administrative leave as executive director of the nonprofit that operates Sacramento Charter High School



and PS7 Elementary School.

A former Bank of America executive, Maya was highly acclaimed by St. HOPE when he was hired in December
- 2007 to replace Kevin Johnson, who stepped down as director last year to focus on his winning mayoral bid.

Maya will receive four months of severance pay totaling $56,916. He also will receive $42,000 to work as a
consultant to the charter over the next six months. St. HOPE officials said the four-month settliement constitutes
one-third of Maya’s annual salary.

St. HOPE board members called the split mutual and amicable. However, the eight-page letter Maya wrote in
Aprit when he resigned from the board of directors suggests otherwise.

Maya outlined a list of legal and ethical concerns about the operation of the charter schools. Among the claims
was that a board member had deleted Johnson's e-mails during a federal investigation into the misuse of public
funds at St. HOPE Academy.

Maya wrote that board members loyal to Johnson had ignored the “highly mappropnate and potentially unlawful
incursion into our e-mail system."

Johnson's mayoral spokesman, Steve Maviglio, said the incident involved an information &chnology person from
St. HOPE working to organize Johnson's e-mail to separate his mayoral campaign and St. HOPE
communications. E-mails deleted from one account were fully backed up by another, -‘Maviglio said.

Howevér, Maya',s.daia"ns — which The Bee reported in May -.-bfompted Gerald Walpiﬁ,-the inspector general of the
Corporation for National and Community Service, to call for the U.S. attorney's office to take action.

Walpin's ofﬂoe had conducted the investigation of St. HOPE Academy’s use of AmeriCorps funds and alleged that
Johnson and officials with St. HOPE Academy improperly used some of the $847,673 in federal money received
between 2004 and 2007.

The U.S. attorney's office later negotiated a settiement that called for Johnson St1 HOPE and.its former executive
" director, Dana Gonzalez, to repay more than $400,000 in grants.” :

Wa'ﬂnopposedthesetﬁementandrecenﬂyasked()ongresstoreﬂewmecase el

‘Following the initial mvesugation U S. Attomey Lan'y Brown asked a branch of the FBI that polices the integrity of
federal inspectors general to review Walpin's performance. Brown had questooned Walpm s decasm to makgjus .
, mvesbgahon pubuc without oonsultmg Ihe U S attomey‘s ofﬁee 3

e Thursday, Presodent Barack Obama's ofﬁce announced that Walpm will be removed fromofﬁce The removal
is effective in 30 days .

N

' Willuam 0. Hi!lburg a spokesman for the mspector generars oﬂice would not oomment on Walplrrs mmoval or
‘whether his handling of the St. HOPE mvestcgataon played apart.

While not d:scussmg the details behmd the decision, deputy White House press seaelaryJosh Eamest saud “the
president lost confidence in Mr. Walpin's performance.”

Kenneth Bach, an assistant inspector general, was named acting inspector general.

Brown has not commented on whether federal investigators are revisiting the St. HOPE case and looking into the
deleted e-mails.

At the time Maya's letter was released, he said, “The dehberate destruction of evidence is a serious allegation and
will be treated accordingly.”

Maya's departure' was announced Thprsl;d,a‘y" during a”'St. _'HOPE bg_iard meeting. "‘ L

. "Dunng his stay, Rick provided us with guidance in critical areas, and we apprecuate me contributions he made to |
dur organization,” said Tracy-Stigler, the board's chairman. , _ '



St. HOPE will transition from having an executive director to using a superintendent — a position that will be filled
at least temporarily by Sacramento High School principal Ed Manansala.

' Sacramento City Unified School District Deputy Superintendent Tom Barentson said Maya's departure had been
expected. The district authorizes the charter that allows St. HOPE to operate the high school and PS7.

“They make their own personnel decisions and thought they needed to make a change,” Barentson said. "We've
been working with (other staffers) who have really picked up where Rick left. I've been pleased with how we have
béeen able to move forward.”

- e

Washington Examiner, June 11, 2009
hitp://iwww washingtonexaminer.com/opinion/blogs/beltway-confidential/Mhats-behind-Obamas-sudden-firing-of-
the-AmeriCorps-inspector-general-47877797 htmi

A ShAbon

Opinion
What's behind Obama’s sudden attempt to fire the AmeriCorps inspector general?

By: Byron York
Chief Political Correspondent

06/11/09 8:14 PM EDT

Some strange and potentially suspicious events tonight conceming the Obama White House and the AmeriCorps
program. I've been told that on Wednesday night the AmeriCorps inspector general, Gerald Walpin, received a
call from the White House counsel's office telfing him that he had one hour to either resign or be fired. The White
House did not cite a reason. "The answer that was given was that it's just time to move on,” one Senate source

) told me tonight. “The president would like to have someone eIse in that posmon

Inspectors General are part of every federai department. They are gwen the responsibility of mdependenﬂy
investigating aliegations of waste, fraud, and comuption in the government, without fear of interference by political
appointees or the White House. Lastmmmssmwdmelmeemmw which added

new protections for 1Gs, including a measwureqtmng the president to give Congress wdayspnornouoe before
dismissing an IG. The president must also give Congress an exptanat'on of why the action is needed Then-Sen.

BarackObamawasoneoflheoo-sponsorsofmeAcL 4 s .

Now there vsthe hurried attempt to dismiss Walpin, without the reguired notice or cause. . After last night's call,
Walpin got in touch with Congress, and it appears the White House has backed off, at least for now. This
afternoon, Republican Sen. Charles Grassley, Mzonssomettung ofa g:ardaanangeiformspeceors general fired
oﬁaleuqrtomwmeHouseabmnmeaﬁaﬁ i o .

*} was troubled to leam that last night your staff repodediy issued an ultimatum to the AmeriCorps Inspector
General Gerald Walpin that he had one hour to resign or be temminated,” Grassley wrote. “As you know,
Inspectors General were created by Congress as a means to combat waste, fraud, and abuse and to be
independent watchdogs ensuring that federal agencies were held accountable for their actions. Inspectors
General were designed to have a dual role reporting to both the President and Congress so that they would be
free from undue political pressure. This independence is the hallmark of all Inspectors General and is essential
so they may operate independently, without political pressure or interference from agencies attempting to keep
their failings from public scrutiny.”

Grassley said he was "deeply troubled” by the Walpin matter and closed by asking the president "to review the
Inspector General Reform Act you cosponsored and to follow the letter of the law should you have cause to
remove any Inspeclor General."

, UPDATE 1: I've been trying to discover the real reason for Obama's move, and it's still not clear. I'm told that it
. could be a combination of the normal tensions that surround any inspector general's office, or the president's
desire to get his own people in IG positions, or a dispute over a particular mveshgauon “*Bottom line,” ohe source’

"~ wrote, "getting rid of a fough, Republican-appointed I1G who has been aggressively going after waste and fraud



gives Obama a chance to replace that IG with a more compliant team player.”
I'm also told that a number of inspectors general around the government have been expressing concems to

 Congress recently about threats to their independence.

e

UPDATE 2: More information now, from the Associated Press. The White House is going ahead with firing
Walpin. The firing apparently stems from Walpin's investigation of a non-profit group, St. HOPE Academy, run by
Kevin Johnson, the former NBA star who is now mayor of Sacramento, Califomnia (and a big Obama supporter).
"[Walpin]} found that Johnson, a former all-star point guard for the Phoenix Suns, had used AmeriCorps grants to
pay volunteers to engage in school-board political activities, run personal errands for Johnson and even wash his
car,” the AP reports. In April, the U.S. attorney declined to file any criminal charges in the matter and criticized
Walpin's investigation. But at the same time Johnson and St. HOPE agreed to repay about half of the $850,000 it

had received from AmeriCorps.

Bottom line: 'The AmeriCorps IG accuses prominent Obama supporter of misusing AmeriCorps grant money.
Prominent Obama supporter has to pay back more than $400,000 of that grant money. Obama fires AmeriCorps

IG.

KCRA, 4:07 pm PDT June 11, 2009
http:/iwww.kera. com/politics/19729290/detail html

Inspector General In Mayor's Probe To Lose Job
Use Of Federal Funds At Issue In St. HOPE Investigation

WASHINGTON - Inspector general Gerald Walpin, who was involved in a probe of Sacramento Mayor Kevin
Johnson's use of federal funds, will soon lose his position.

President Barack Obama indicated Thursday that he intends to remove the inspector general from the
Cormporation for Nattonal and Commumty Service, corporation spokesperson Ranit Schmelzer said in a statement.

Walpin's removal wull take effect in 30 days actmg CEO for the Corporatnon for Nanonal and COmmumly Semce _

" said in a letter. .

The issue wlth Johnson first Surfaced dunng last year's campaign for mayor after the inspector general accused
Johnson and his nonprofit, St. HOPE, of misusing federal funds by having subsidized volunteets wash Johnson S.
car, run personal errands and campangn for school board wndndates

oy



Flowe, Meredith

From: Schmelzer, Ranit

Sent:  Thursday, July 09, 2009 6:11 PM
To: Holland, Austin

Subject: FW: CBS Radio

From: Eamest, Joshua R. [mailtoF
Sent: Friday, June 12, 2009 10:5

To: Schmelzer, Ranit
Subject: RE: CBS Radio

Good morning:

Ironically, this version of the AP story is somewhat better than the version they ran last night.

Jake Tapper is blogging on this, too. He’s asked for the letters and he and I will talk later this morning.

From: Schmelzer, Ranit [mailto]
Sent: Friday, June 12, 2009 8:59 AM
To: Earnest, Joshua R.

Subject: CBS Radio

Josh,

Steve Goldsmith got a call at home this morning from CBS Radio. He declined to comment and asked
one of us to follow up. Do you want to take it? He didn’t get a contact, just a number:

Also, FYT, here are some more stories.

Associated Press, June 12, 2009, 5:00 AM PDT,
http://www.google.com/hostednews/ap/article/ALegM3iUZKkMBY ImNzbML2mfyPzP W{0wdwD98POF

Obama removes AmeriCorps's IG in spat with friend
By ANN SANNER and PETE YOST - 4 hours ago

WASHINGTON (AP) — President Barack Obama says he has lost confidence in the inspector general
who investigates AmeriCorps and other national service programs and has told Congress he is removmg
him from the position.

Obama's move follows an investigation by 1G Gerald Walpin of Sacramento Mayor Kevin Johnson, who
is an Obama supporter and former' NBA basketball star, into the misuse of federal grants by a nonprofit



education group that Johnson headed.

i Walpin was criticized by the acting U.S. attorney in Sacramento for the way he handled an investigation
*  of Johnson and St. HOPE Academy, a nonprofit group that received hundreds of thousands of dollars in
federal grants from the Corporation for National Community Service. The corporation runs the
AmeriCorps program.

"It is vital that I have the fullest confidence in the appointees serving as Inspectors General," Obama
said in a letter Thursday to House Speaker Nancy Pelosi and Vice President Joe Biden, who also serves
as president of the Senate. "That is no longer the case with regard to this Inspector General."

The president didn't offer any more explanation, but White House Counsel Gregory Craig, in a letter to
Sen. Charles Grassley, R-Iowa, cited the U.S. attorney's criticism of Walpin to an integrity committee
for inspectors general.

"We are aware of the circumstances leading to that referral and of Mr. Walpin's conduct throughout his
tenure and can assure you that the president'’s decision was carefully considered " Craig wrote.

Grassley had written Obama a letter. pomtmg to a law requmng that Congress be given the reasons an IG
" is fired. He cited a Senate report saying the requirement is desigried to ensure that inspectors general are
not removed for political reasons.

Grassley said Walpin had identified millions of dollars in AmeriCorps funds that were wasted or
misspent and "it appears he has been doing a good job."

Messages left for Walpin seeking comment were not immediately returned.

The IG found that Johnson, a former all-star point guard for the Phoenix Suns, had used AmeriCorps
grants'to pay volunteers to engage in schooi%oard political activities, run pasonal errands for Johnson -
- and even wash his car.

In August 2008, Walpin referred the matter to the local U.S. attomney’s office, which said the IG's
conclusions seemed overstated and did not accurately reflect all the information gathered in the
investigation. )

"We also highlighted numerous questions and further investigation they needed to conduct, including
the fact that they had not done an audit to establish how much AmeriCorps money was actually
misspent,” Acting U.S. Attorney Lawrence Brown said in an Apnl 29 letter to the federal counsel of

inspectors general.

Walpin's office made repeated public comments just before the Sacramento mayoral election, prompting
the U.S. attorney’s office to inform the media that it did not intend to file any criminal charges.

The U.S. attorney’s office reached a settlement in the matter. Brown cited press accounts that said
Johnson and the nonprofit would repay half of nearly $850,000 in grants it received.

Kevin Heistand, chairman of the board of St. HOPE Academy, said in a statement it was "about time"
 Walpin was removed. "Mr. Walpin's allegations were meritless and clearly motivated by matters beyond
/! an honest assessment of our program.”

Ken Bach, who works in the inspector general's office at the corporation, will be acting inspector

Vo
A



general until Obama appoints someone to the position.

; Walpm, a New York attorney, was appointed by then-President George W. Bush and sworn into office
" in January 2007 after being confirmed by the Senate, according to a news release on AmeriCorps' Web
site. Walpin graduated from College of the City of New York in 1952 and received a law degree in 1955
from Yale Law School. He was a partner with the New York City law firm Katten Muchin and
Rosenman LLP for more than 40 years.

Alan Solomont, a Democrat and the board chairman of the government-run corporation, and Stephen
Goldsmith, a Republican and the board's vice chair, said they strongly endorsed Obama's decision.

Associated Press, 06/11/2009 08:29:01 PM PDT
http://www.google. com/hostedncws/ap/artncle/ALegMSxUZkMBylmszMLmeszPWﬁOwde%OO(

Obama to fire inspector general of AmeriCorps

By ANN SANNER and PETE YOST

WASHINGTON (AP) — President Barack Obama plans to fire the inspector generél who investigates
AmeriCorps and other national service programs amid a controversy between the IG and Sacramento
Mayor Kevin Johnson, who is an Obama supporter and former NBA basketball star.

The IG, Gerald Walpin, was criticized by the U.S. attorney in Sacramento for the way he handled an

-, investigation of Johnson and his nonprofit group, which received hundreds of thousands of dollars in

) federal grants from the Corporation for National Community Service. The corporation runs the
AmeriCorps program.

On Thursday, Obama said in a letter to Congrms; that he had lost confidénce in Walpin. Neither the -
president nor deputy White House press secretary Josh Eamest would give details.

The president must give Congress 30 days notice beforc removmg Walpm who is bemg suspcnded thh e

pay for the 30 days LI

Sen. Chuck Grassley, R—Iowa, criticized the White House's reluctance to specify why Walpin is being
fired. Grassley pomted to a Senate committee report that says the requirement to notify Congress when T
anIG is temoved is desngned to ensure that mspectors general are not removed for polmcal reasons: “ 7

The report aocompamed an IG reform law passed by Congress last year. Grassley said Walpm had
identified millions of dollars in AmeriCorps funds that were wasted or misspent.

"For obvious reasons, we won't get into details of a personnel decision like this, but I can tell you that
the president lost confidence in Mr. Walpin's performance,” Eamest said. "The president will appoint a
replacement in whom he has full confidence as the corporation carries out its important mission."

Walpin serves at the pleasure of the presxdent the cotporatxon said.

. Messages left for Walpm seeking comment were not nnmedlate!y returned.

'y»

" The IG found that Johnson, a former all-star‘pomt guard for the Phoenix Suns, had used AmeriCorps
grants to pay volunteers to engage in school-board political activities, run personal errands for Johnson



and even wash his car.

' . In August 2008, Walpin referred the matter to the local U.S. attorney's office, which said the IG's

conclusions seemed overstated and did not accurately reflect all the information gathered in the
.investigation.

"We also highlighted numerous questions and further investigation they needed to conduct, including
the fact that they had not done an audit to establish how much AmeriCorps money was actually
misspent,” the U.S. attorney's office said in an April 29 letter to the federal counsel of inspectors
general.

Walpin's office made repeated public comments just before the Sacramento mayoral election, 'prompting
the U.S. attorney's office to inform the media that it did not intend to file any criminal charges.

- The U.S. attorney's office reached a settlement in the matter. Brown cited press accounts that said

Johnson and the nonprofit wo‘uld repay half of nearly $850,000 in grants it received.

‘Ken Bach, who works in ihe inspector general's office at the corporation, will be acting mspcctor

general until Obama appoints someone to the posmon

Walpin, a New York attorney, was appomted by Presndcnt George W. Bush and swom into office in
January 2007 after being confirmed by the Senate, according to a news release on AmeriCorps' Web
site. Walpin graduated from College of the City of New York in 1952 and received a law degree in 1955
from Yale Law School. He was a partner with the New York City law firm Katten Muchin and
Rosenman LLP for more than 40 years.

g ‘On Wednesday night, Alan Solomont a Democrat and the board chairman of the government-run

ccorporation, and Stephen Goldsmﬂh a Repubhcan and the board's vwe chmr saad they baclced the
prmndent's deoxsxon . S

In a written statement, Solomont and Goldsmith said: "We strongly endorse the president's decision with
respect to Inspector General Gerald Walpin. We look forward to working with a new inspector general.”

Sacramento Bee, Friday;Jt&L 12,2009 - 12:00.am | Page IB ~: .7 - 7
http://www.sacbee. cg.m@mcgsnlgm;y/t%;gg mm;

St. HOPE exec departs with 398,916 severance
By Melody Gutierrez, mgutletrez@sacbee com

St. HOPE Public Schools' board of directors announced Thursday that embattled executive director Rick
Maya will leave the nonprofit and receive a severance package of $98,916.

The move ends months of speculation. Maya resigned from the board of directors April 3 and was later
put on paid administrative leave as executive director of the nonprofit that eperates Sacramento Charter
High School and PS7 Elementary School.

A former Bank of America executive, Maya was lughly acclaimed by St. HOPE when he was hired in
December 2007 to replace Kevin Johnson, who stepped dowxras dxrector last y&ar to focus on hxs
winning mayoral bid. ' ,



L

Maya will receive four months of severance pay totaling $56,916. He also will receive $42,000 to work
as a consultant to the charter over the next six months. St. HOPE officials said the four-month settlement
constitutes one-third of Maya's annual salary.

St. HOPE board members called the split mutual and amicable. However, the eight-page letter Maya
wrote in April when he resigned from the board of directors suggests otherwise. ,

Maya outlined a l{st of legal and ethical concerns about the operation of the charter schools. Among the
claims was that a board member had deleted Johnson's e-mails during a federal investigation into the
misuse of public funds at St. HOPE Academy.

Maya wrote that board members loyal to Johnson had ignored the "highly inappropriate and potentially

“unlawful incursion into our e-mail system."

Johnson's mayoral spokesman, Steve Maviglio, said the incident involved an information technology

person from St. HOPE working to organize Johnson's e-mail to separate his mayoral campaign and St.
HOPE communications. E-mails deleted from one account were fully back<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>