Mnited States Denate

WASHINGTON, DC 20510

January 17, 2018

The Honorable Eric D. Hargan

Acting Secretary and Deputy Secretary

U.S. Department of Health and Human Services
200 Independence Avenue, S.W.

Washington, DC 20201

Dear Acting Secretary Hargan,

We write to express our concern in response to recent actions and statements from the
Centers for Medicare and Medicaid Services (CMS) regarding the agency’s intent to embrace
Section 1115 demonstrations that could undermine access to health care that contradict the plain
text and purpose of Title XIX of the Social Security Act and Congress’s longstanding intent for
the Medicaid program. Demonstrations that adopt restrictive conditions on eligibility like work
requirements, lock-out periods, time limits, mandatory drug testing and onerous premiums and
cost sharing threaten to impede access to care for the neediest Americans, a consequence that
contravenes Congress’s clear intent in creating the Medicaid program. We urge you to faithfully
administer the Medicaid Act and to reject Section 1115 demonstration requests that jeopardize
the health and financial security of Medicaid beneficiaries.

Congress enacted Title XIX in 1965 with the unambiguous statutory objective to provide
(1) “medical assistance [to eligible individuals] whose income and resources are insufficient to
meet the costs of necessary medical services” and (2) “rehabilitation and other services to help
such families and individuals attain or retain capability for independence or self-care.”! Millions
of children, seniors, individuals with disabilities, pregnant women, and low-income adults have
since benefited from comprehensive, affordable health care through Medicaid, which today
covers over 70 million Americans.” As the primary payer of long-term care in the nation,
Medicaid plays a particularly crucial role for seniors, children, and other adults with disabilities

42 US.C. § 1396-1,

2 HHS, CMS, Office of Enterprise Data and Analytics, 2016 CMS Statistics (Mar. 2017),
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics- Irends-and-Reports/CMS-Statistics-
Reference-Booklet/Downloads/2016 CMS Stats.pdt.
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who rely on the program for home and community-based services; or care in nursing facilities
where Medicaid helps pick up the tab for two out of three individuals.> Since the passage of the.
Affordable Cate Act, low-income adults, including the working poor, haye-also had the
opportunity to-access cate through Medicaid in states that took up the Medicaid expansion.
Today, thirty-two states and the District of Columbia cover over 11 million adults through the
Medicaid expansion.”

Medicaid plays an essential role in ensiring that milliens-of low-income Ainericans can
access affordable and comprehensive health care. Yet, CMS continues to-make statements-and
take actions demonstrating the dgency’s intent to approve state Section 1115 demonstration
waivers that we believe would bar eligible individuals from Medicaid through restrictive and
onerous eligibility conditions:® For example, on:January 11", CMS issued a State Medicaid
Director Letter that advertised the agency’s intent to approve 1115 watvers that would condition
an-otherwise eligible individual’s medical assistance on unprecedented work requirements.”
Most recently, on January 12th, CMS approved an amendment to Kentucky’s ongeing Section
1115 demonstration tying the receipt of medical agsistance for otherwise eligible individuals to
meeting burdensome work and other requirements.” In the Medicaid pro_gram’s-history, this is
the first time CMS has approved a state request to condition access to health care on work and
related activities.

Section 1115 of the Social Security Act permits states to waive certain federal Medicaid
requirements to. conduct an “experimental, pilot, or demonstration project” that achieves the
goalsof the Medicaid program.® Over thirty states across-the country have taken advantage of
this flexibility by ‘conducting demonstrations that improve health care-access, cverage, or
delivery, including by expanding mental health and substance use-disorder services,
transitioning individuals to commumty -based care, and integrating primary and behavioral
health care in hospitals.” These projects funclamentally advance Medicaid by improvin g the.care
beneficiaries receive and helping them aceess the services they need.

i Kaiser Famlly Foundation, “Medicaid and Long-Term Services and Supports: A Primer,” (De.

2013, hitpikfory! ‘medicaid/reportmedicaid-and- long-term-seryices-and-supporis-a-primer.

4 HHS, CMS Statistics, supra note 2.

5 See, e.g., CMS; Speéch: Remarks by Administrator Seema Verma at the Natiorial Association of Medicaid
Directors (NAMD) 2017 Fall Cenference.(Nov. 7, 2011},

hittpsy/awww, ems zoviNewsroenyMedinReleaseDatdbase/Fact-sheets 201 7-Fact-Shegl-items20 1 7-1 1-07.hitm!
(ahnouncing an.“expanded vision of what types-of projects can achieve Medicaid's objectives”); CMS, About
Sectron lllS Demcnslratlons (Nov 901?) https f(wuw medmdld LoV lmdtcam*%unon 111 5-demo/about-

6 Letter ﬁom Brlan Neale, Director for the Center for Medlcald and CHIP Se]’VICES to State Medicaid Directors

(Tan, 11,2018), hitpsiwww.medicaid.gov/federal-policy- suidance/downloadsismd] 8002, pdf (“Letter to State
Medicaid Directors™).

7 Letter from Brian Neale, Director for the Center for Medicaid and CHIP Services, to Adam Meier, Deputy Chief of
Slaff Of_f'ce ochvernor Matthew Bevin (Jan. 12, 2_018), hiips:fAwww. medicaid.gov/Medicaid-Cl P-Program-

.42 U;S.C, g 13 15.
9 Kaiser Family Foundation, “Section 1115 Medicaid' Demonstration Waivers: The Current Landscape of Approved
and Pending Waivers,” (Dec. 13 2017), https:wwv. kit orgfmedicaidfissue-brief? ‘section-111 S-medicaid-
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In contrast to these-demonstrations, harmful ideological policies such as-work
requirements, mandatory drug testing, time limits, onerous cost-sharing and the like undercut
and exceed the statutory authority provided to the Secretary under Section 1115 and contravene
longstanding Congressional intent. Imposing-such policies on Medicaid families, who are
generally living on a budget of roughly:less than $15,000 per yéar, is not only punitive but also
counterproductive. At their core, policies such as work requirementis assume that individuals
should work in.order to havé health, when the opposite is plainly true: health is essential for
successful employment. Even CMS’s own guidance acknowledges that while Medicaid has a
history of assisting individuals, particulatly those with disabilities, in obtaining independence
through policies that maxinmize their integration into the community — the true, ori ginal, and
longstanding intent of Medicaid’s independence objective — receipt of these services, including
employment supports, has never been a condition of eligibility or coverage. 1o Requiring poor
families to jump through punitive administrative hurdles or pay more than they can afford
makes it harder for them fo access the care they need and are entitled to under Title XIX.
Ultimately, this leads to:poorer health and more frequent use of the emergency room, ali of
which ends up-costing the system and taxpayers more in the long run. Such harmful proposals
clearly undermine the purpose of the Medicaid Act, prioritizing ideology over health,

While we share yo_u1'-ph110'sopl1y that states should have the tools to shape policies that
address the diverse needs of their communities, innovation and flexibility should not come at
the expense of our nation’s most vulnerable; and need not risk the health and financial security
of millions of people who depend on Medicaid to receive essential care. For these reasons, we
urge you to reject and reconsider proposed demoristrations that will obstruct access to health
care in violation of statutory limits and longstanding Congressional intent that have goveérned
the Medicaid program for more than fifty years.

Sincerely,

demonsttation-waivers-the-curreni-landseape-of- approved-and-pending-waivers’; Center on Budget and Policy
Priorities, “States. Are Using Flexibility to Create Successful, Innovative Medicaid Programs” (Jun. 13, 2016,
hlms {fwwiv,cbpp,orefresearchibealth/states-are-nsine=Nexibitiy=to- -cregte-suctess{il-innovative-medicaid-

10 Lettcl to State Medicaid Directors, supra note 6 {(“These activities have been historical ly focused on service and
programs for individuals with disabilities and receipt of these supports is not a condition of eligibility or coverage.”
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Bernard Sanders Robert Menendez
United States Senator United States Senator

Christopher S. Murphy Catherine Cortez Masto
United States Senator United States Senator
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Tammy D:kworth Christopher A. Coons

United States Senator United States Senator

L& A ) aze K Zm\.«o
¥
/4

Jeffrey A Merkley Mazie K. Hirono

United States Senator United States Senator
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“sfeldon Whitehouse
United States Senator

Brian Neal

CMS Deputy Administrator and Director for the Center for Medicaid and CHIP Services
7500 Security Boulevard

Baltimore, MD 21244



