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Good morning.  I’d like to begin by thanking Chairman Hatch, Ranking member Senator 

Ron Wyden and members of the Committee for allowing me the opportunity to testify on 

this important issue.  My name is David Hart and I am the Assistant Attorney-in-Charge 

of the Health Fraud Unit/Consumer Protection Section of the Oregon Department of 

Justice.  For more than 15 years I have led investigations relating to pharmaceutical 

marketing and promotion, both for the State of Oregon, and for bipartisan multistate 

coalitions of state Attorneys General.  Now, under the leadership of Oregon Attorney 

General Ellen Rosenblum, I pursue cases related to Oregon’s growing—and painful—

opioid abuse epidemic. Prior to graduating from law school and joining the Oregon 

Department of Justice, I practiced as a physical therapist for 15 years at hospitals, nursing 

homes, home health agencies and hospices. In that time period, I worked with thousands 

of patients with acute and chronic pain. That experience informed my investigations of 

the marketing and promotion of opioids which is the subject of my testimony this 

morning. 

The causes of the opioid epidemic are many.  While my testimony will focus on the 

effects of opioid marketing and promotion, I do not want to minimize the existence of 

other factors that helped cause the epidemic.  Because the causes are many, so too will be 

the solutions.  My testimony today will also cover some of the things we are doing in 

Oregon to combat the epidemic that were funded in part with settlement funds from our 

cases. If the Federal government wants to take action to stop the opioid abuse, I would 

urge members of this committee to consider adopting the model approach we have taken 

in Oregon. 

In 2007, Oregon was a member of the Executive Committee of a multistate coalition of 

state Attorneys General that reached a settlement with Purdue Pharma (“Purdue”) to 

resolve allegations that Purdue violated state consumer protection law by misrepresenting 

OxyContin’s risk of addiction and by promoting OxyContin “off-label” for long term 

treatment of certain chronic pain conditions. OxyContin, an extended release formulation 

of oxycodone, was first introduced in 1995.  Until that time, opioids were largely used to 

treat acute pain and cancer pain.   Many physicians were reluctant to prescribe opioids on 

a long-term basis for common chronic conditions because of concerns about abuse and 

addiction. However, while this inhibition was already breaking down before OxyContin 

was introduced,  after its introduction,  this breakdown accelerated, fueled in part by 

Purdue Pharma’s aggressive marketing and promotion of the drug.  Attached as Exhibit 1 
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to my written testimony is a copy of the complaint the Oregon Department of Justice 

filed against Purdue in May of 2007.  Virtually identical complaints were filed by 26 

other state Attorneys General.  In short, our complaints alleged that although OxyContin 

is a Schedule II narcotic with an abuse profile and addictive qualities similar to morphine, 

Purdue aggressively promoted OxyContin to doctors, nurses and consumers as a first-

choice analgesic for treatment of a wide variety of pain symptoms.  While it expanded the 

market for OxyContin, Purdue avoided and minimized the known risks of OxyContin 

abuse, addiction and diversion.  Purdue failed to adequately warn doctors or consumers 

of OxyContin’s significant risks and failed to take reasonable steps to guard against 

OxyContin abuse and diversion, instead striving to “educate” doctors and consumers that 

concerns over abuse, addiction and diversion of OxyContin were misplaced.  Purdue’s 

aggressive promotion of OxyContin led to a dramatic increase in OxyContin 

prescriptions which in turn furthered an increase in OxyContin abuse and diversion from 

legitimate users to illicit use of OxyContin. 

The 2007 multistate consumer protection settlement with Purdue required cessation of 

unlawful promotion, and required Purdue to identify and stop promoting OxyContin to 

doctors who improperly prescribed opiates.  Attached as Exhibit 2 to my written 

testimony is a copy of the multistate settlement. However, the settlement did not require 

Purdue to take sufficient remedial action to correct misinformation that was endemic in 

the marketplace. At the time of the multistate settlement, I did not fully appreciate the 

severity of the opioid epidemic and the long lasting effects of Purdue’s OxyContin 

promotion.  Had I so known, I would have advocated for a settlement which would have 

required more extensive remedial action by Purdue to correct the inappropriate 

prescribing patterns for opioids that Purdue’s marketing helped create.  

Oregon, like the rest of the nation, has continued to struggle with overprescribing and 

misuse of prescription opioids.   Between 2000 and 2013, there were 2,226 deaths in 

Oregon due to prescription opioid drug overdose.  The mortality rate associated with 

prescription opioid overdose increased 364% between 2000 and 2006, and though it has 

decreased since then, it remains 2.9 times higher than in 2000.
1
   Results from the 2013-

2014 National Survey on Drug Use Health tie Oregon for 4th place among all states in 

non-medical use of prescription pain relievers, down from 1
st
 among all states in the same 

2010-2011 survey.
2
 In 2013, 3.6 million prescriptions for opioid painkillers were 

dispensed in Oregon, enough for 925 opioid prescriptions for every 1000 residents.
3
 

To ensure that unlawful drug promotion does not further contribute to this problem, the 

Oregon Department of Justice has been vigilant to monitor opioid marketing and 

promotion in our state.   As part of that effort, we became concerned about the marketing 

and promotion of Subsys, a sub-lingual fentanyl spray that is more than fifty times more 

powerful than heroin and is only approved for breakthrough cancer pain. We believed 

this powerful drug was being deceptively and unconscionably promoted in Oregon.   

Pursuant to Oregon’s Unlawful Trade Practices Act, we issued Investigative Demands to 

                                                 
1
 4.0 per 100,000 in 2013; 1.4 per 100,000 in 2000. 

2 http://www.samhsa.gov/data/sites/default/files/NSDUHStateEST2012-2013-p1/ChangeTabs/NSDUsaeShortTermCHG2013.htm 
3
 Unpublished Oregon PDMP data. 
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Insys, the manufacturer of Subsys, obtained documents and information from the 

company, interviewed former sales representatives and consulted with experts.  Our 

comprehensive investigation revealed several patterns of alleged misconduct, including 

reports that the company provided improper financial incentives to doctors to increase 

prescriptions, aggressively promoted Subsys to doctors not qualified to prescribe the 

drug, and deceptively promoted Subsys for treatment of mild pain. After our 

investigation, we issued a formal Notice of Unlawful Trade Practices which lays out the 

allegations.  In short, Oregon was the first state in the country to allege that Insys 

promoted Subsys “off-label” for non-cancer pain such as back pain and neck pain, uses 

for which Subsys is neither safe nor effective. We also outlined allegations that Insys 

unconscionably targeted problem doctors who misprescribed opiates with aggressive 

Subsys promotion and that Insys facilitated prescribing of Subsys for contraindicated 

uses.  Not only did Insys target problem opiate prescribers, it hired those doctors  to teach 

other doctors about Subsys.  I was truly shocked that in 2015, when the scourge of the 

opioid epidemic was so widely known, that a manufacturer of  a schedule II drug would 

promote a powerful opioid such as Subsys in such an unconscionable and irresponsible 

way.  Attached to my written testimony as Exhibit 3 is a copy of Notice of Unlawful 

Trade Practices which describes this conduct in greater detail.   

To avoid a lawsuit that would litigate our allegations, Insys agreed to an Assurance of 

Voluntary Compliance which prohibits the misconduct that we identified in our 

investigation and required Insys to pay Oregon more than two times the total Subsys sales 

in the state. Oregon was also the first government entity to settle with Insys for this 

alleged misconduct.   Attached to my written testimony as Exhibit 4 is a copy of the 

Assurance of Voluntary Compliance. 

Fortunately, much of the $1.1 million dollar payment the Oregon Department of Justice 

received from the Insys settlement is now being used to fund efforts to address the opioid 

epidemic in Oregon.  This includes: 

 Funding regional pain guidance groups to develop opioid prescribing practices for 

their communities and to facilitate coordination of care across specialties; 

 Funding development of regional action plans to prevent opioid abuse; 

 Funding addiction treatment training to increase the number of Oregon physicians 

in underserved communities with the waiver necessary to treat opioid dependent 

individuals with agonist and partial agonist medications in an office based setting; 

 Funding to support addiction treatment telemedicine consultation services  to 

expand access to treatment for Oregonians with substance abuse disorders in the 

communities where they live; 

 Funding to promote disposal of unused and expired opioids by helping 

pharmacies become licensed disposal locations; 

 Funding to expand the use of Naloxone, a drug that reverses the lethal effects of 

an opioid overdose; and  

 Funding to build a statewide pain guidance public education campaign web 

platform with regional resource pages to help providers, patients and family 

members make informed choices. 
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It is our hope in Oregon that these programs and initiatives will save lives. We also hope 

that other states, and the Federal government, will consider programs like the one in 

Oregon that take a holistic—and realistic—approach to fighting our country’s opioid 

epidemic.  

This concludes my testimony. Again, thank you Chairman Hatch, Ranking member 

Senator Ron Wyden and members of the Committee for inviting me today.  I am 

available to answer questions. 

 




















































































































