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76TE CONGRESS } SENATE . Rreporr
1st Session No. 939

RESTORING CERTAIN PERSONS TO THE EMERGENCY
OFFICERS’ RETIRED LIST

~.

Jury 25, 1939.--Ordered to be printed

Mr. GEoRrGE, from the Committee on Finance, submitted the following

- REPORT

[To accompany S, 134]

The Committee on Finance, to whom was referred the bill (8. 134)
providing for continuing retirement pay, under certain conditions, of
officers and former officers of the Army, Navy, and Marine Corps of
the United States, other than officers of the Regular Army, Navy, or
Marine Corps, who incurred physical disability while in the servico
of the United States during the World War, and for other purposes,
having considered the same, report. favorably thereon without amend-
ment and recommend that the bill do pass.

The purpose of this legislation is to return those emergency offticors
to the retired list with pay to whom your committee belioves Congress
intended to extend rotircment, benefits when enacting Publie, No. 2,
Seventy-third Congress. ,

Section 1 of the bill would placo thoso emergeney officors in thoir
retired pay status who were being paid such benofits on March 19,
1933, who entered active serviee botwoen April 6, 1917, and November
L, 1918, and served as an officer prior to July 2, 1021, provided the.
disnbility is dotermined to be directly ineurred i or nggravated during
active service, in fact in line of duty without benefit of any statutory
or regulatory prusumpt,i«)n of any kind,

This section permits return {o the retired list of those who were
commissioned M[Lcr November 11, 1918, provided thay served betwoon
April 6, 1917, and November 11, 1918, and othoer requirements nro
met.  The number to be restored under this provision is not large,
and most of them were given commissions in recognition of their
demonstrated fitness to serve as oflicers and ns a roward for gallantry
in action with the enemy.  Some of those who did not necopt com-
missions until after Novembor 11, 1918, wore in hogpitals being
trented for wounds and did not have an opportunity to necopt unta
after that, date,
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On March 19, 1933, there were approximately 6,300 emergency
officers retired with pay. After the original review under Public
No. 2, Seventy-third gon ress, 1,518 remained. Some 4,700 had
been removed by reason of the fact that they could not meet the
so-called caugative factor requirement as contained in Veterans
Regulation No: 5, issued March 31, 1933.

Under the causative-factor requirement the emergency officer was
asked to prove that he was“i)er(}onning some specific military duty
under competent orders at the time of the incurrence of the dis-
ability. In the case of those whose disabilities were incurred in
combat, or resulted directly from injuries, there was no trouble in
establisiling the causative factor., But for those who suffered per-
manent disabilities from disease incurred during World War service
this requirement was practically impossible to meet, as no one could
say definitely the exact moment of the incurrence of the disease, or
prove that they were performing some military duty under orders
from a superior officer. This strict application of the causative-
factor requirement and the ambiguity of the term brought so much
criticism that new instructions were issued by the Veterans’ Adminis-
tration on April 10, 1935.

Under the new instructions the use of the causative factor was
dropped, and since that time the Veterans’ Administration has used
the requirement contained in section 10, Public, No. 2, “that the dis-
ease or injury or aggravation of disease or injury directly resulted
from the performance of military or naval duty.” The interpretation
and the application of the act under the new instructions was practi-
cally as strict as under the causative-factor requirement. The emer-
gency officer under these instructions is required by the Veterans’
Administration to prove by a preponderance of evidence that but for
the performance of duty bis disability would not have reasonably
been expected to have arisen. Although he may show by official
Army and Navy Department records, or by acceptable affidavit,
evidence that his disability did in fact arise during his service in line
of duty, and that he was subjected to exposure and required to per-
form strenuous military duty, his case is still denied.

It is the contention of your committee that it is practically impos-
sible for a person disabled by disease during World War service to
{;rove by a preponderance of evidence that his disability would not

ave been incurred had he remained in civilian life. The requirement
under this bill is that the officer’s disability had its incurrence during
active war service. Had he been in the Regular Army or Navy he
would have been placed on the retired list instead of being discharged
and placed on compensation.

Estimates submitted by the Veterans’ Administration indicate that
the disabilities of practically all those returned to the cmergency
officers’ retired list were directly incurred in combat, or that the officer
had considerable combat service. Many of the worst disabilities due
to war service, such as tuberculosis, neuropsychiatric, and heart con-
ditions were suffered by those not privileged to serve in combat. In
the opinion of your committee, it would be an injustice to require
combat incurrence or combat service in order to be returned to the
retired list.
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There is no new principle involved in this section. The-principle
of retirement for disabled emergency officers was established by the
passage of the act of May 24, 1928, and continued under section 10,
Public, No. 2.

Your committee believe that this section should not be classed as
new legislation, but as an interpretative amendment to the present
law to carry out the intent of Congress when enacting section 10,
Public, No. 2.

The Administrator of Veterans’' Affairs, in a letter to the chairman
of the committee, which is attached hereto as a part of this report,
estimated that approximately 2,950 emergency officers would be re-
stored to the rolls under this section. This estimate is based upon the
assumption that all service-connected cases now rating 30 percent or
more disability would be restored to the rolls, except those where the
disability was connected with service by the presumptions afforded
by section 200-0f the World War Veterans’ Act, 1924, as amended.
This estimate was also said to take into consideration the deaths which
have occurred in this group.

Section 2 of the bill provides that the benefits under the act shall be
effective only from the date of its enactment.

Section 3 amends section 212 of Public, No. 212, Seventy-second
Congress. This section now limits the total amount of retired pay
plus civilian pay which an individual may receive from the Govern-
ment, but contains an exception which makes the limitation inappli-
cable to officers retired for disability incurred in combat with an
enemy of the United States. This bill will broaden the exception so
that the limitation will also be inapplicable in the case of disabilities
resulting from an explosion of an instrumentality of war in line of duty.

The letter from the Administrator of Veterans’ Affairs, reporting on
this bill, as as follows:

Marcr 15, 1939.
Hon. PaT HARRISON,

Chairman, Committee on Finance,
United States Senate, Washington, D. C.

My Dear SEnator Harrison: This is with further reference to your letter
of January 11, 1939, requesting a report on S. 134, Seventy-gixth ngress, &
hill providing for continuing retirement pay, under certain conditions, of officers
and former officers of the Army, Navy, and Marine Corps of the United States,
other than officers of the Regular Army, Navy, or Marine Corps, who incurred
thsica] disability while in the service of the United States during the World
War, and. for other purposes,” which reads as follows:
“That, notwithstanding the provisions of any law of the United States, any person
who served as an officer of the Army, Navy, or Marine Corps of the United States
during the World War, other than as an officer of the Re¥u]ar Army, Navy, or
Marine Corps during the World War, who made valid application for retirement
under the provisions of Public Law Numbered 506, Seventieth Congress, enacted
May 24, 1928 (U. 8. C., Supp. VII, title 38, secs. 681 and 582), and who prior to
the passage of this Act has heen granted retirément with pft;' shall be entitled
to continue to receive retirement pay at the monthly rate pai him on March 19,
1933, if the disability for which he has been retired resulted from disease or injury
or aggravation of a preexisting disease or injury incurred in such service in fact
in line of duty and directly resulting from the performance of duls}y: Provided,
That such person entered active service between April 6, 1917, and November 11,
1918, and served as an officer prior to July 2, 1921: Provided further, That where
the disability is now or hereafter determined to be directly incurred in or aggravated
during active service, in fact in line of duty without benefit of any statutory or
regulatory presumption of any kind, it will be considered to have directly resulted
from performance of duty, unless otherwise shown by official record, or clear and
unmistakable evidence.
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“8xo. 2. Payment of emergency officers’ retirement pay shall be eflective from
the date of enactment of this Act in all cases where entitlement thereto is author-
ized solely by the provisions of this Act. No beneficiary under this Act shall
receive any retirement pay for any period prior to the date of this Act.

“Skc, 3. That subsection (b) of section 212 of Public Law Numbered 212,
Seventy-second Congress, shall be amended to read as follows: Co

“ ¢(b) ‘This section shall not apply to any person whose retired pay plus civilian
pay amounts to less than $3,000: Provided, That this section shall not apply to
regular or emergency commissioned officers retired for disability incurreg in
combat with an enemy of the United States or for disabilities resulting from an
explosion of an instrumentality of war in line of duty during an enlistment or
.employment as provided in Veterans Regulation Numbered 1 (a), Part I,
paragraph L. "’ -

The 1934 edition of the United States Code supplants the original code (1925
edition) and supplements I to VII thereto. It is therefore suggested that no
reference be made to “Supp. VII” in line 2, page 2 of the bill.

The prineiple of providing retirement henefits for officers who served in the
World War, other than as officers of the regular services, has been recognized
since the passage of the Naval Appropriation Act of June 4, 1920, in which it was
provided “that all officers of the Naval Reserve force and temporary officers
of the Navy who have heretofore incurred or may hereafter incur physical dis-
ability in line of duty shall be eligible for retirement under the same conditions
as now provided by law for officers of the Regular Navy who have incurred physical
disability in line of duty.” The Naval Appropriation Act, approved July 12,
1921, amended the Act of June 4, 1920, so as to restrict it to disability incurred
in line of duty in time of war, and to require that application for such retirement
shall be filed with the Secretary of the Navy not later than October 1, 1921.
The first bill granting retirement benefits to World War emergency officers of
the Army was introduced in the Congress in 1919 and thereafter numerous
bills were introduced and considered until there was passed, over the President’s
veto, the act of May 24, 1928, Public, No. 506, Scventieth Congress. That act
granted retired pay at the rate of 75 percent of the pay to which entitled at
the time of discharge from their commissioned service, except pay under the act
of May 18, 1920, to all persons who served as officers in the Army, Navy, or Marine
Corps during the World War, other than as officers of the Regular Army, Navy,
or Marine Corps, who during such service incurred physical disability in line of
duty and who within 1 year from the date of the act were rated at not less than 30
percent permanently disabled for disability resulting directly from such war
service. The term “World War’, as used in the act is defined as including the
period from April 6, 1917, to July 2, 1921, and it was provided no person shall be
entitled to henefits under the provisions of the act unless application is received
in the United States Veterans’ Bureau within 12 months after the passage of the
act.

The prerequisites for entitlement to retired pay for officers of the Regular
Service are materially different than as {o emergency officers. This may be
attributed to the fact that the Regular officer is following the military or naval
service as 8 career while the emergenc: - officers, as the term implies, served during
the war emergency, The Regular officer must show his inability to perform the
duties of his commission because of disability incurred in line of duty and that
showing must be made before he leaves the active service. On the other hand,
the emcrgency officer must show that he had at least a 30-percent permanent dis-
ability incurred in line of duty during a specified period of time, which disability
arose out of the performance of duty. Under regular retirement, the disability
is determined before the termination of active service, whereas under the emer-
gency officers’ retirement law, 30-percent permanent disability or more need not
be shown to have existed until May 1929, approximately 10 years after the
discharge from service of these emergency officers,

It does seem that it was the intent of the Congress at the time of enactment of
the original act of May 24, 1928, to include cases covered by existing law, to-

ether with the cases contemplated by the proposed legislation (8. 134, 76th
Jong.). However, prior to March 20, 1933, from the legislative history it is indi-
cated that the administration of the foregoing act was investigated and hearings
were conducted with reference to possible legislation to make the law more
restrictive and, in fact, repeal of the act was under consideration. While it may
be said that the principle of retirement was originally established to include the
group contemplated by the proposed legislation that principle was subsequently
modified and the proposed legislation by bringing in the larger group very d&inltely
and materially extends the principles now in effect.
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Section 17, title I, of the act of March 20, 1933, Public, No. 2, Seventy-third
Congress, repesled {he Emergency Officers’ Retirement Act of May 24, 1928,
insofar as it pertains to the grant of emergency officers’ retired pay, but section
10 of Publie, No. 2, provides that— — o

“Sgec. 10, Notwithstanding the provisions of section 2 of this title, any quson
who served as an officer of the Army, Navy, or Marine Corps of the United
States during the World War, other than as an officer of the Regular Army, Navy
or Marine Corps during the World War, who made valid application for retirement
under the provisions of Public, No. 506, Seventieth Congress, enacted May 24,
1928, sections 581 and 582, title 38, United States Code, and who prior to the
passage of this Act has been granted retirement with pay, shall be entitled to
continue to receive retirement pay at the monthly rate now being paid him if the
disability for which he has been retired resulted from disease or injury or aggrava-
tion of a preexisting disease or injury incurred in line of duty during such service:
Provided, That such person entered active scrvice between April 6, 1917, and
November 11, 1918: Provided, That the discase or injury or aggravation -of the
disease or injury directly resulted from the performanece of military or naval duty,
and that such person otherwise meets the requirements of the regulations which
may be issued under the provisions of this Act.”

Veterans Regulation No, 5, March 31, 1933, promulgated by the President
pursuant to section 10, title I, of Public, No. 2, provides as follows:

“Any person who served as an officer of the Army, Navy, or Marine Corps of
the United States during the World War, other than as an officer of the Regular
Army, Navy, or Marine Corps during the World War, who made valid application
for retirement under the provisions of Public, 506, 70th Congress, enacted May
24, 1928, sections 581 and 582, title 38, United States Code, and who prior to
the passage of Publie, No. 2, 73d Congress, has been granted retirement with pay,
shall, subject to such other regulations as have heen or may hereafter be issued,
be entitled to continue to receive retirement pay at the monthly rate now being
paid him if the disability for which he has been retired with pay resulted from
discase or injury or aggravalion of a preexisting disease or injury, incurred in

_line of duty during such serviece and is shown to have been heretofore properly
rated: Provided, That such person entered active service belween April 6, 1917,
and November 11, 1918: Provided further, That the disease or injury or aggrava-
tion of the disease or injury direotly resulted from the performance of militery or
naval duty and that the causative factor therefor is shown to have arisen out of
the performance of duty during such service,”

Scction 1 of the bill would place those emergency officers in their retired pay
status who were being paid such benefits on March 19, 1933, who entered active
service between April 6, 1917, and November 11, 1918, and scrved as an officer
prior to July 2, 1921, provided the disability is determined to be directly incurred
in or aggravated during active service, In fact in line of duty without benefit of
any statutory or regulatory presumption of any kind.

The first proviso of section 1 (lines 10 to 12, p. 2 of the bhill), eliminates the
requirement of the present law that the emergency officer must have been com-
missioned prior to November 11, 1918, or prior to April 1, 1920, if he served in
Russia, and extends those dates to July 2, 1921. It would also permit the pay-
ment of claims wherein the disability was incurred during a period of service
which did not commence until after November 11, 1918. The second proviso of
scction 1 would materially change the present definition of the phrase ‘“dircctly
resulting from the performance of duty.” It would make direct incurrence in
or aggravation during active service of a disability equivalent to one “directly
resulting from the performance of duty’” in those cases where such a finding is
given without benefit of any statutory or regulatory presumption of any kind,
unless a different conclusion would be warranted upon the basis of official record
or clear and unmistakable evidence.

With respect to the terms ‘“‘regulatory presumption’’ as used in the second
proviso, the several regulations heretofore issued regarding service connection for
disabilities were based upon sound medical judgment. For this reagon it is be-
lieved that, in general, eligibility can be established under the proviso of section
1 of the bill on a factual basis without benefit of regulation. However, it Is
probable that some, but not many cases, would be deniable by the inclusion of
the word ‘‘regulatory’’ in the proviso because the broad principles of these regu-
lations, even though hased upon sound medical judgment, might not cover all
claims when adjudicated on an individual factual basis. In advance of actual
adjudication, it would be impossible to estimate the number of cases that might
be denied by reason of the word “regulatory’” appearing in the proviso.
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Under the terms of section 2 of the bill, benefits provided by the proposed act
would be payable only from the date of enactinent. No existing rights could be
withdrawn, and any officer whose claim is now pending before the Board of
Veterans’ Appeals, if allowed, would be entitled to retroactive benefits under the
existing law.  The first sentence of section 2 is identical with the provisions of
section 2 of H. R. 8176, Seventy-fifth Congress, as introduced in the House of

\Representutives on August 6, 1937, However, that sentence was subsequently
eliminated in H. R. 8176 and a sentence substituted for it identical with the second
sentence of gection 2 of the bill herc under consideration. In the opinion of the
Veterans’ Administration either sentence would bring the same result, and there
is no need for the inclusion of both sentences in the hill,

The amendment of subsection (b) of section 212 of Public Law No. 212,
Seventy-second Congress, as proposed by section 3 of the bill, has the effect of
including those officers retired on account of disabilities resulting from an explo-
sion of an instrumentality of war in the same category as those whose retirement
is based upon disability incurred in comhat with an enemy of the United States.
An exception pertaining to disabilities resulting from an explosion of an instru-
mentality of war in line of duty during an enlistment or employment, as provided
in Veterans Regulation No. 1 (a), as amended, part I, paragraph I, was con-
tained in paragraph X of Veterans Regulation No, 10, owever, paragraph X
of Veterans Regulation No. 10 was canceled by Publie, No. 357, Seventy-fifth
Congress, approved August 25, 1937. Since section 3 would also apply to retired
officers of the Regular Army and Navy as well as emergency officers, the com-
mittee may desire to obtain the views of the War and Navy Departments on this
provision,

Former emergency officers who cannot meet the requirements of the existing
law governing retirement pay receive compensation at the same rates for their
service-connected disabilities as are paid nonofficers. The average pay of retired
emergency officers exceeds the average compensation rate paid to the group to be
affected, and _for this greater benefit the requirements of existing law are not
considered unduly exacting.

There is amf)le provision under existing law for approval of emergency officers’
retirement with pay in meritorious cases, including review in doubtful cases where
it may be urged that disallowance thereof does not accord with present law. Such
reconsiderations are being given at the present time.

It is estimated that the additional cost of the bill for the fiscal year 1940 would
approximate $2,677,000, restoring to the retirement rolls approximately 2,950
einergency officers.  This estimate is based upon the assumption that all service-
connected cases now rated 30 percent or more would be restored to the rolls,
except those where the disability was connected with service by the presumptions
afforded hy section 200 of the World War Veterans’ Act, 1924, as amended. This
estimate also takes into consideration the deaths which have occurred in this
group.

The attention of the committee is respectfully invited to the fact that the
President of the United States withheld his approval to a similar bill, H. R. 8176,
75th Congress, and his memorandum of disapproval may be found in the Congres-
sional Record, volume 83, part 8, pages 9716-9717.

For the foregoing reason the Veterans’ Administration is unable to recommend
the bill to the favorable consideration of your committee,

Advice has been received from the Acting Director, Burcau of the Budget,
that there wonld be no objection by that office to the presentation of this report
to your cominittee.

Very truly yours,
Frank T. Hings,
Admingstrator,

O



