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STATUS QUO RESOLUTIONS

Wok o, February 18, 1948
ashin ebrua ) .
Hon. Evcexg D. MiLuxiy, g, v
(Rairman, Commillee op Finance,
Uniled States Senate, Washington, D. C.
My Dean Mg. Curiryas:’ Further reference is made to your letter
dated Januury 21, 1948 m‘uqtmg the views of this Department
rogarding Scuate Joint Resolution 180, Eightieth Congress, sccond

session.
The purpose of the proposed resolution is stated to be—

to maintain ‘he status quo in respect of coriain wum:yuwm taxes and social:
security beucfits peuding action by Congroms un exteniled social-security coverage.
The resolution would amend section 1420 (d) and section 1607 (i)
of the Internal Revenue Code and section 1101 (a) (6) of the Social
Smc:uﬁ'ly Act, as of ‘tlasl date_:lf their enactment, to provide in effect
t, for purposes of the socialsecunly program and excepling cases
in which ‘Pcligibility for benefits” was “‘determined” prior to‘:hnlfm'y 1
1048, the term “cmployce” shall not include any individual who is
not an employee * under the common law rules applicable in determin-
ing the employer-cmployee relationship.” o
nﬁn the first place, the proposed resolution would not maintain the
“status quo” but would change the law as pronounced by the Supreme
Court in Junc 1947 (U. S. v. Silk, 67 S. Ct. 1463; Harrison v. Greyoan
Lines, Inc., 67 S. Ct. 1463; aud Bartels v. Birmingham, 67 S. Ct. 1547),
and, in 8o (iomg, would deprive an estimated one-half to three-quarters
of & million employces and their dependents of the social sccurity
coverage to which they are now cntitled. Thus, the proposed resolu-
tion implics s disregard for the protection afforded by the social-
security program and would reverse the trend toward cxpanded
coverage which the President and this Department have repeatedly

espouscd.

?x)x addition, the proposed resolution would require the courts and
the administrative agencies to ignore the general p of the social-
securit lefinlotiou n identifying the persons to whom it should be

ied. It would substitute the “common law rules” for the prin-
:r es of economic reality recently st forth by the Supreme Cburt, as
governing the determination of employer-cmployee relationships for
pu of the social-security program.
nder common law, the lega right to control the performance of
services appears to be the primary fest in deternining the existence of
the employer-employee relationship. In the absence of any other
tide, this test was adopted by the Treasury Department in 1038, in
ﬂ‘: ﬂepmment'l original regulations under the Social Security Aect.
As experience developed under these regulations, however, it
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2 STATUS QUO RLSOLUTIONS

increasingly clear that such & test permitted employers to avoid
employment tax liability and deprive their workers of social-securit

coverage by dressing up their relationship through so-called inde ’uJ‘:
ent contracts but without, in sny material sense, sltering their relative
cconomic positions. Indicative of the artificiality which arose is the
case Nerins, Inc. v. Rothenxies (58 F. Supp. 460, afl’d per curiam, 158
F. (2d) 189), in which a chain drug company converted former branch
managers into licensecs, advancing all necessary equipment and
inventorics to cach store.  The licensecs were held to be independent
contractors, despite the fact that their cconomic relationship with the
drug company remained virtually the same as when they were branch
managers.  The extent to which such artifices were employed might
also be illustrated by the following advice published in & nationally

known tax service:

Many employers have taken steps to eliminate pay-roll tax liability on certain
individuals by changiug their sigtus (romn that of rm‘:‘m‘m to that of independ-
enl conlracion. 'l'fw typos of employees where such change is feasible include,
among others, salestnen, selling agents, factors, brokers, bulk-vil operstors, store
mauagers, wotionspicture-theater managers. and taxicab drivers,

Before attempting to establish an independent contractor relationship with any
individuals * * * bho sure that the contract definitely provides for freedom
from control as 1o the manner or method of performance of the work, and be
extremely carcful not to direet or influcnce the workers as 1o their choice of means
or mettidts,  Relinguish not only control of the way they do their work and the
employena thes hire, but also sever all contact with their customers.

In June 1947 the Supreme Court of the United States in the Silk,
Greyvan, and Bartels cases finally established that, within the mean-
ing and intent of the socisl-secunty legislation, the employment rela-
tionship should be determined on the basis of the worker's relationship
in fact with the person for whom he performs services, rather than on
his technical relationship under the common law. By thus clevating
substance above form, the Supreme Court has effectively limited the
possibilitics of avoiding employment-tax liability and defeating the
purposes of the social-sccunity program through mere technical ar-
rangements.  The proposed resolution would nullify the results of
these Supreme Court decisions and would reinstate the “control”
test in spite of its obvious deficiencies, ‘

It is significant that a majority of the States, even prior to the
Silk, Greyvan, and Bartels decisions, m~o§l|giml the inadequacy of the
common law “control” test and abandoned it for purposcs of the unem-
ployment insurance p m. Many of the workers whose status
would be changed to independent contractor by the proposed resolu-
tion have been and would continue to be, held employees under the
unemployment_compensation acts of such States.  (See P-H Social
Security Tax Servite, vol. 1, see. 27,226, and cases cited therein.)
The resy of the States retained the common law *“control” test only
because they considered the uncmployment insurance program to be
cssontially a federally sponsored pmfram and have been reluctant to
depart from the Federal rule.  (See Commereial Molot Freight, Inc. v.
Ebright (Ohio), 54 N. W. (2d) 207; A. J. Meyer & Co. v. U, S. C.
(Mo.) 152 8. W. (2d) 184; Gentile Broa. Co. v. Florida Ind. Com. (Fla.),
10 S. (2d) 568; and Meredith Publishing Co. v. lowa Employment
Security Commission (lowa), 6 N. W. (2d) 6. See also scc. 2 (K) of
California Unemployment Insurance Act; sec. 2 (1) S?) of Delaware
Unemployment Compensation Act; sec. 108.02 (h) of the Wisconsin



STATUS QUO RESOLUTIONS

Unemployment Reserves and Compensation Act; and similar provi-
sions i other State uncmployment insurance laws.) Now that the
Federal concept of “ cmployee” has been brought substantially in lin

with the majority of the States, it is n'muuth- to presume that the
rest of the States will quickly follow and that the employer-employe
relationship will hereafter receive substantially uniform determinations
for p:x:rmm of the uncmployment insurance program under both the
Federal and the State laws.  Enactment of the proposed resolutio

would prevent such a result. 1t would restore the unrealistic distine-
tions between leyal right to control and economic position to control
and between w::!iwn on the premises and those off the premises, which
pervaded the social-security system under the common law *“control”
test.  Onee more, thuusands of workers would be deemed independent
contractors under the Federal unem loyment legislation but employ-
ces under most of the implemental State scts.  Employers woull

again be able to avoid their proper share of contributions ta the social-
security program; and the protection of the program would again b
denied to the more than 500,000 individuals whose coverage is assure

under existing law. o

The objections to the proposed resolution would by no means be
removed even if such individuals were eventually to be brought
within the old-age and survivors insursnce p m by a future
extension of coverage to include sell-employed individuals, There is
considerable doubt as to the feasibility of covering self-cmployed
individuals under the unemployment insurance program.  A:cond-
ingly, 10 legislate these workers into a self-cmployed status might
forever deprive them of unemployment insurance benefits.  Further
more, all plans proposed to date for the coverage of self-cmployed
individuals comtemplate a higher rate of contribution than that
required from employees.  Since all of the workers in this arca oocug{
the same cconomic status as “common law” cmployves, it would
inequitable to make them pay more than their “common law"
counterparts for social security protection, particularly when it is
considered that such excess represents a tax burden which should
properly be borne by their employers.  Likewise, by excmpting em-
ployers of such individuals from employment taxes, the pro
resolution would revive the discrimination, which persisted under the
“control” test, aguinst other vm%lo_wm, including competitors, who
vither preferred not, or were unable, to rearrauge the status of their
cmployees to fit the technical “common law” classification of inde-
pendent contractor.

In addition to the foregoing, there is considerable doubt regarding
the legl effect of section 2 (b) of the proposed resolution. It provides
that the amendments proposed therein-—
shall not have the effect of voiding any determination respeetin oligibility for
or amount of, benefits of any individual under title 11 of the xioc?nl Bocurity Ac
made prior to January 1, 1948, or of preventing any such determination so made
from continuing to apply on or after January f. 1&8.

In one m%oct this provision could mean that any individual who
was deemed by the Social Sccurity Administration or the courts to
be an employee entitled to wage credits “?rior to January 1, 1948,
would continue to be an emplo{ee therealter for purposes of w
credits and insurance benefits. In this event a number of the indi-
viduals under consideration would be allowed to accumulate addi-
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tional \\'agc;tcrcdits after January 1, 1048, without paying any taxes,
since the Social Security Administration has been making determina-
tions on the basis of the Silk, Greyvan, und Bartels cases since June
1947. Morcover, to hold such individuals to be entitled to accumu-
late wage credits is meaningless without & simultancous imposition of
tax on their employers, since it is through the employment-tax return
that the necessary wage data is obtained. It can hardly be contem-
plated that the employces ihemselves would furnish adequate wage
data periodically to the Social Security Administration.

In another light the provisions of section 2 (b) of the proposed
resolution might be interpreted to apply only to those individuals who
were deemed by the Social Security Administration or the courts,
prior to January 1, 1848, to be fully qualified, by age and otherwise,
to receive insurance benefits. This interpretation would obviously
produce an inequitable result.  Moreover, under such an interprota-
tion, the Social Security Administrator, in many cases, would be pro-
vented by reason of section 2 (a) of the proposed resolution from apply-
in‘i the “work clause” (scc. 203 (d)) of the Social Security Act and
reducing such individuals’ benefits, even though such individuals
therealter continue to receive substantial remuneration in the same
t-y';g of employment which qualified them for their benefits.

he proposed resolution was evidently drafted on the assumption
that the “control” test has governed all determinations and assese-
ments of employment-tax liability to date. Such, however, is not the
case. In 1945 the Court of Appeals of the District of Columbia sus-
tained an asscssment against an employer of intinerant coal hustlers,
primarily on the ground that the social-security—
(statutes arc remedial and require construction which will give effect to the in-

tention of Congress in the light of the mischief 1o be corrected and the end to be
attained * * * (Gracev. Magruder, 148 F. (2d) 670, cert. den. 326 U. 8. 720).

Similar departures from common-law principles with respect to
assessments of employment taxes for periody prior to January 1, 1048,
have been pronounced in La Lone v. U7. 8. {67 F. Supp. 947 (1944));
Sehwing, etal. v. U7, S. (C. C. A. 3, No. 9190 (January 1948)); Tapager
v. Birmingham (U.S. D.C., N. D., lowa, cent. div., anua:g 16, 1048);
and Atlantic Coast Life Ins. Co. v. U. S. (U.8.D.C., E. D, 8. Caro-
lina, Charleston Div., January 16, 1848); not to maoniion the Supremeo
Court's decision in the Silk case in June 1847. 1In all of these cases
the taxes have been paid and wage credits have been posted to the
employees’ accounts with the Social Security Administration. Enact-
ment of the proposed resolution might reopen all of such cases. The
Commissioner of Internal Revenue would then have to determine
whether to make refunds or relitigate such cases under the control
test. In cither cvent, the adminisirative task would be difficult.
Relitigation of the status of the trick owner-drivers and orchestra
eaders involved in the Silk, Greyvun, and Bartels cases would also
have to be considered, since such individuals were held by the Supreme
Court to be independent contractors on the basis of their economic,
and in spite of their common-law, relationship with the persons to
whom they were rendering services. S .

The proposed resolution is substantially identical with House Joint
Resolution 2868, which was reported to the House of Representatives
by the Ways and Means Committee on February 3, 1848. In the
majority report of that committee it is stated that the pending amend-
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ments to the Treasury Department’s emnloyment-tax regulations,
which scck to implement the Supreme Court decisions in the Silk,
Greyvan, and Bartels cases, will affect many “normally independent
operations,” such as “logging.” “‘marketing of petroleum products,”
“distribution or sale of newspapers,” ““distribution or sale of house-
hold and other items and applisnces to the ultimate consumer,” and
“sales of fire casualty, and some other type of insurance,” and wi
result in confusion and extensive litigation. It is also stated in the
Ways and Means Committee report that, in the absence of the type
of control required under the common-law rules, many employers
will be unable to compute or withhold the employment taxes for which
they will be liable.

With respect to the scope of the new regulations, it should be
pointed out that “normally independent operations” which are inde-
pendent in fact will not be affected thereby.  The regulations will not
convert independent retailers into employees but will apply only
where a service relationship exists in fact between the individual per-
forming the services and the person for whom they are heing per-
formmt Many individuals engnged in logging, selling newspapers,
distributing houschold appliances, and selling insurance have already
been held to be employees under the so-called common-law rules.
Many of those considered independent contractors at common law, as
in the field of petroleum marketing, casualty insurance, and credit
correspondents will, doubtless, continue more clearly in that status
under the new regulations than under the “control’” test. The onlﬁ
individuals whose status will be affected by the new regulations wi
be those who, but for certain formal recitations in their employment
contracts or certain methods of remuncration, would clearly be
employees even under the common-law rules.

t is believed that an intelligent and practical application of the
new regulations will not increase uncertainty or litigation but will
substantially reduce the present uncertainty and controversies with
respeet to the status of a great number of the workers involved in the
new arca of coverage. The ‘“‘control” test produced an endless
stream of employment-tax litigation, as well as a constant series of
adjustments between cmployers and employees to circumvent the
findings on which adverss decisions have been based. To date
approximately 250 employment-tax cases involving the “control” test
have had to be litigated in the courts, and more than 30 of such cases
are pending in court at the present time.  Under the criteria laid down
by the Supreme Court and reiterated in the pending regulations, on
the other hand, the tendency will be to produce greater stability and
less litigation, since the status of individuals thereunder cannot be
altered by mere technical adjustments in the form of their reemploy-
ment contracts.  So that the status of individuals in the new area of
coverage might he more easily ascertained, it is contemplated that, on
final promulgation of the new regulations, 8 number of rulings in
various fields of business and industrial activity will be published gﬁ
the Commissioner of Internal Revenue illustrating the scope a
application thereof.

As to the administrative problems involved, you may be sure that
the Treasury Department and the Bureau of Internal Revenue are not
insensitive to, or unaware of, the wage reporting and withholding
burdens which will have to be sustained by oméoyors in the new
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area of coverage. 1t must be recognized, however, that in every case
where an individual status is held to be that of an employee under the
new regulations, he will be rendering serviees to, and substantially
dependent on, his employer and, as a practical matter, w ill be no less
willing to cooperate with his cmployer than in the case of any “com-
mon ‘ﬁ\w" cmployee.  Accordingly, the employer will invariubly be
in & position te secure from such employees whatever reports or remit-
tances are necessary to cnable him to comply with the reporting and
withholding provisions of the law.

It is noted that the reporting and withholling requirements were
considered a serious problem to employers at the time of the ensctment
of the original Social Seeurity Actin 1035, Despite these difficuitics,
however, the program was enacted and the administrative burdens
proved much llms serious than was anticipated.  Furthermore, the
withholding nd reporting problems referred to by the Ways and Means
Committee are not new.  Many of the individuals covered by existing
regulations operate under commission, purchuse and sale, and lease
arrangements, and procedures have heen worked out through which
their employers have been able satisfuctorily to comply with the
withholding and reporting requirements of the social security program.
The difficulties confronting employers in the new area of coverage
are no greater thun those which have already been resolved hy other
employers.  Certainly. it has siot been shown that the difficulties
confronting them are so formidable as to warrant destruction of the
henefit rights to which their employees are now entitled.

On the basis of the foregoing considerations, the Treasury Depurt-
ment is opposed to the ensetment of Seuate Joint Resolution 180.

As stated above. it is estimated that between 500,000 and 750,000
workers would be excluded from “social-security covernge under the
provisions of Senate Joint Resolution 180,  Assuming sverage carnings
of $2,000 hy 625,000 workers, the total wages would approximate
$1,250,000,000. The employers’ and employees’ taxes on such wages
would run close to $25,000,000 annually.

The Dircctor, Bureau of the Budget, has advised the Treasury De-
partment that there is no objection to the presentation of this report.

Very truly yours, .
A. L. M. WiaGins.,
Acting Secretary of the Treasury.

FEDERAL SECURITY AGENCY,
Washington 25, February 20, 1948.
Hou. Evaexe D. MiLLikiy,
Chairman, (‘'ommillee on Finance,
United States Senate, Washington 26, D. (.

DEesk Mg. CHatrMan: This is in response to the committee’s letter
of January 31, 1948, requesting an expression of our views on Senate
Joint Resolution 180, to maintain the status quo in respect of certain
employment taxes and social-security benefits pending action by

88 on extended social-security coverage.

The resolution, if adopted, would exclude from coverage provisions
of the Internal Revenue Code and the Social Security Act those who
are not under “common law rules” in an employer-employee relation-
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ship. The proposed amendments, moreover, are designed to have
the same cffect for internal-revenue purposes as if included in the
Internal Revenue Code on February 10, 1930, the date of the code's
chactment; and for social-security purposes, as if included in the
original Social Security Act of 1935. It would preserve rights to
title I1 henefits for those whose determinations with respect thereto
were made prior to January 1, 1948, but would not preserve wage
credits in cases in which no determination has been made by that date.

As above indicated, the title of the resolution states ita purposs to
be the maintenance of the status quo pending congressional action on
extended social-security coverage. It is difficult, however, to reconcile
that statement with the substantive provisions of the resolution.
Far from preserving the status quo, the resolution would, it is esti-
mated, exclude from coverage approximately one-half to three-quarters
of a million workers now covered under the acts as interpreted by
the Supreme Court. The dependents of these workers would likewise
be deprived of the protection they now have. The resolution would
thus reverse the direction in which concededly the program should
move. It has long been recognized by the President, the Congress,
this Agency, and other competent authorities in this field that the
coverage of the act should be broadened rather than narrowed.

The tests of coverage used by the Supreme Court in interpreting
the act and followed n the Proposed :{)mvndment of Employment
Tax Regulations, published in the Federal Register on November 27,
1947 (12 F. R., p. 7966), scem to us to furnish rules of determination
which are at the same time more workable than those proposed in the
resolution and more closely in harmony with the purpose of the pro-
gram. That purpose, basically, is to provide to those who look for
their livelihood to their earnings from services for others and the
dependents of such workers a minimum of protection against the risk
of loss of those carnings by reason of temporary unemployment,
retirement on account of age, or death. The rules stated the
Supreme Court reject as exclusively determinative the technical
“control concept’” pertinent to an employer's legal responsibility to
third persons for the acts of his servants. Instead, they require,
in addition, the weighing of other relevant factors, sometimes also
considered by the common law, such as the permanency of the relation,
the skill required in the performance of the work, the investment in
the facilitics for work, and the opportunity for profit or loss from the
activities, giving to each such weight as it properly deserves in the
light of the statutory aims. This approach, moreover, while realistic
in relation to social security, lessens t.Ke possibility of artful avoidance
of coverage through meaningless arrangements changing the form
rather than the substance of lﬁm relationship.

Moreover, the definition proposed in the resolution, insofar as it
would introduce into. the program as a test for exclusion from its
benefits the technical concept of master and servant as known to the
common law, would not substitute certainty for uncertainty in de-
termining coverage in this field. In examining the vast y o
decisions in this area, one is struck with the innumerable and fre-
quently irreconcilable distinctions and refinements drawn in tort cases
by the courts in determining whether a person is a servant or independ-
ent contractor for that purpose, In its application, there is not -
single common-law master-servant concept but, rather, a large measur.
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of variation as betwoen the difforent States, and even: within anv one
Btate it is frequently impoesible to find any consistent line of decisions.

The so-called control test, often stressed as the detorminative factor
under the common law as it has devcloped, is often all but impossible
to apply. Even those courts which tend to treat the control test
a8 determinative differ widely in their application of it. Some insist
upon a right to control the details of physical performance of the work
while others are satisfied with general control over the person en-
gaged. Still others have held, even in tort cases, that control in the
physical sense is not a prerequisite at all, at least whoere it would seem
an inconvenient or inefficient arraufoment, or where the skill ol the
employee makes it unnecessary. The so-called common-law criteria,
then, would not provide taxpayers, heneficiaries, administrators, or
the courts with a definite rule of predetermined content.

It seems appropriate to add some comments on the report of the
majority of the House Ways and Mecans Committee on the companion
resolution, House Joint Resolution 296, since that report gives what
we think is a seriously misleading impression concerning the back-
ground of the present controversy and concerning the consequences
of a failure to enact the resolution.

That report, and particularly the ap{)mndix to it, undertakes to show
that an intention clearly expressed by Congress in 1939 has been
flouted by “other branches of the Government,” that is, by the
administration and the courts. 1 belicve that this charge is quite -
_ unwarranted.

“ Wae have, of course, long besir familiar with the legislative history
referred to in the House Ways and Means Committee report. We
have felt that it was guite inconclusive, a view which was concurred
in by the successive Solicitors General and which last year was sus-
tained by the Su%mme Court. Contrary to what is stated in the
House Ways and Means Committee report, the 1939 legislative his-
tory was discussed in the Government's bricf and was considerably
relied upon in the opposition briefs in cases before the Supreme Court.
The Court's statement, in United States v. Silk (1947) 67 Sup. Ct.,
1467), that—

Nothing that is helpful in determining the scope of the coverage of the tax sections
of the Bocial Security Act has come to our attention in th'e‘feghlluw history of
the passage of the act or amendments thereto—

must thercfore be taken to mcan, not that it was unaware of the
history of the 1939 amendments but that it found nothing significant
in that history.

The question now at issue is, Who are “‘employecs”? As your com-
mittee is, of course, aware, this question does not admit of & simple,
definite, clear-cut answer, either 2t common law or in any other
context. In 1939 the House proposed an amendment to the old-age
and survivors insurance tax and benefit provisions which in respect to
salesmen would have gone beyond “‘employeces” under any known defi-
nition. The amendment would apparently have had bizarre and un-
intended results covering “as employees’” some persons who are in a
full and real sense independent merchants. In explaining the amend-
ment, the House report stated:

A restrioted view of the em%oyer-employee relationship should not be taken

in the administration of the Federal old and survivors insurance system
¢ & ¢ The tests for determining the relationship laid down in cases relating to
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tort liability and to the common-law concept of master and servant should nof
be uarrowly applied. In certain cases aven the most liberal views as to the
existence of the employer-employec relationship will fall short of covering indi-
viduals who should eoverex. ‘

The committee’s purely negative reference to the common-law rule
is at best ambiguous and cannot be aceepted as an unequivocal state-
ment of the view that the common-law governed, let alone that th
regulations then in effect were a precise reflection of congressiona
intent.

In recommending that this amendment be deleted from the bill, the
Senate Finance Committee, the chairman of the committee in present-
ing the matter on the floor, and the conference committee all confine:
themselves to saying that tlu-y did not wish to go beyond “employees.”
None of them gave any indication what they meant by “employeces.”
It is true that some witnesses testifying before the committecs hac
discussed the meaning of the term “employces,” some urging a hroa
interpretation, some a narrow one. But the Scenate Finance Com-
mittee, whose views on the amendment prevailed, gave no indication
that it considered the master-servant rule controlling.

In short, instcad of a guide to the original intent of Congress, the
history of the 1939 amendments discloses merely ambiguous expres.
sions In committee reports and on the floor of the Senate as to an
amendment which eventually failed. We have always believed tha
the question, Who are “employees”? was thus left just where the origi-
nal Social Security Act of 1935 had left it; that is, that the term ha
been left wholly undefined and therefore subject to reasonable adminis-
trative and judicial interpretation in the light of the purposes of the
social-sccurity legislation.

Addressing iteelf to the problem of conflicting State court decisions
involving the application of common-law rules of master and servant
the present House report states that the existing Treasury regulations
defining the term “employee” aro intended to be taken as the true
embodiment of the “usual” common-law rules, irrespective of the
law of the rarticular State in which the services are performed. The
rﬁport implicitly assumes that, with the Supreme Court’s decision iu

nited States v. Silk and United States v. Greyran Lines ((1947)
67 Sup. Ot. 1463), and other cases “repealed’ by act of Congress, the
course is clearly set.

The matter, however, is not so simple. Applying the existin
regulations liberally, as the Bureau of Internal Revenue and the Socia
Security Administration did from the beginning of the program an
as they wera encouraged to do by the language in the 1939 Hous
report, the results on the whole were not less broad, indeed, wen
further in somne respects, than those reached by the Supreme Court ir
1047. Substantial deviations from the Bureau's course of interpreta.
tion until the Supreme Court had spoken were caused only by a line
of Federal court decisions, beginning in 1941, which applied the regula.
tions narrowly. If the resolution should now be enacted, one ma.
well ask which status quo ante is to be restored, the status quo as °
existed from the beginning of the program up to 1841; as it was though
to exist by the courts in such narrow decisions as—

Texas Co. v. Hi&g)ﬁu “’0. C.A.2) 2941), 118 F. (2d) 636);
Deecy Products Co. v. Welch ((C. C. A. 1) (1941), 124 F. (2d) 502)
Jones v. Goodson ((C. C. A. 10) (1941), 121 F. (2d) 176);
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American Oil (0. v. Fly ((C. C. A. 5) (1843), 135 F. (2d) 481);
@lenn v. Beard ((C. C. A. 6) (1944), 141 F. (2d) 376, cert. donied
323 U. 8. 724); and

United Siates v. Silk ((C. C. A. 10) (1946), 155 F. (2d) 356),
or a8 it was liberally viewed in United States v. Vogue ((C. C. A. 4)
(1844), 145 F. (2d) 609) and Grace v. Magruder ((D. C. rp.) (1945),
148 F. (2d) 679, cert. denied, 326 U. 8. 720). s it intended that the
situation should be restored as it cxisted immediately before the
Supreme Court's 1047 decisions, including the conflict of judicial
authority in a%)lying the very regulations which the resolution would
reestablish? The problem of interpretation has heen resolved in the
only way in which ultimately, under our system, it can be satisfactorily
resolved. To do what the resolution aims to do would, apart from
its undesirable social consequences, recreate the difficulties of which
the Supreme Court had disposed.

In view of these considerations, we believe that the resolution should
not be favorably considered by the Congress.

Pursuant to established procedure, this letter has been submitted to
the Bureau of the Budget, and 1 am advised by that Burcau that the
enactment of Senate Joint Resolution 180 would not be in accord
with the program of the President.

Sincerely yours,
Oscar R. Ewing, Administrator.

8. 1. Res. 180, 30th Coug., 24 sees.)

JOINT RESOLUTION To maintain the status quo in respeet of ceriain employment taxes and social-
secutity benefits pending action by Congress on extended social-eecurity coverage

Resolved by the Senale and House of Representatives of the Uniled Stales of America
in Con assembled, That (a) section 1426 (d) and section 1807 (i) of the In-
ternal Revenue Code are amended by inserting before the period at the end of each
the following: *, but such term does not include (1) any individual who, under the
common-iaw rules applicable in determining the employer-employee relation-
ship, has the status of an independent contractor or (2) any individual (except an
officer of & corporation) who is not an cm‘plo,)'ee under such common-law rules'.

(h) The amendments made by subsection (a) shall have the same effcet as if
includc? in the Internal Revenue Code on February 10, 1939, the date of its en-
actment.

8xc. 2. (a) Bection 1101 (a) (8) of the Social Becurity Act is amended by insert-
ing before the period at the end of cach the following: *, but such term does not
include (1) any individual who, under the usual common-law ruies applicable in
determining the cmployer-employee relationship, has the status of an independent
contractor or (2) an‘)" individual (except an officer of 3 corporation) who is not an
employee under such common-law rules’". .

) The amendment made by subsection (a) shall have the same effect as if
ineluded in the Bocial Security Act on August 14, 1935, the date of its enactment,
but shall not have the effect of voiding any delermination respecting eligibility
for, or amount of, benefits of any individual under title II of the Social SBecurity
Act made prior to January 1, 1848, or of gmveutiu; any such determination so
made from continuing to apply on or after January 1, 1048,

1. J. Res. 28, 3nth Cong.. 31 sess.)

JOINT RESOLUTIUX To maintain the status quo in respeet of certain employment taxes and social-
security benefils pending sction by Congress on extended socisleecurity coverage

Resolved by the Senale and House of Representatives of the Uniled Stales of America
in Congress ussembled, That (a) section 1436 (d) and section 1607 (i) of the
- Internal Revenue Code are amended by inserting before the period at the end of
each the following: , but such terin does not include (1) any individual who,
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under the wsual common-law rules applicable in determining thee cmployer-
employee relationship, has the status of an independent contractor or (2) any
individual (except an officer of & corporation) who is not an employee under xiuch
common-law rules’.

(h) The amendments made by subscetion (a) shall have the same effeet as il
included in the Interual Revenue Code on February 10, 1039, the date of iis
enactinent.

8ec. 2. (a) ¥ection 1101 (8) (6) of the Social Security Act ix amended by insert-
ing before the period at the end thereof the following: *, hut such term ducs not
include (1) any individual who, under the usual common-law rules applicable in
determining the employer-employee relatiouship, has the status of an independent
contractor ur (2) any individual (except an offieer of a corporation) who is not
an cm()‘[oycc under such common-law rujes”.

() The amendment made bI stubsection (a) shall have the same offcet as if
included in the Social Seeurity Act on August 14, 1033, the date of i1x cnactineat,
but shall not have the effect of voiding any determination respecting eligibility
for, or amount of, benefits of any individual under title 11 of the Social Security
Act made prior to January 1, 1048, or of preventing any such determination so
made fromn continuing to apply on or after January 1, 1948,

Passed the House of Representatives February 27, 1048,

Attest: . Jonus Axonews, Clerk.

(Y
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